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280 SUPREME COURT JUDGMENTS REPORTED IN A, J. P. 
FROM JANUARY TO JULY 1975 


31 SUPREME COURT JUDGMENTS EXCLUSIVELY. REPORTED BY A. 1. R, 


HO OTHER JOURNAL BAS YET REPORTED THEM 


A. I. R. reports the largest number of decisions of the 


Supreme Court and is the quickest to report them. 


To be up-to-date in law there is no substitute for A. I. R; 
Subscription to A.LR. is a key to the wealth of case-law. Besides, | 
it is your wisest investment, which it is rather difficult to reckon ` 
in terms of money. 


A. I. R. is a positive asset and an invaluable addition to your 
library. Above all it is the most dependable source of Indian 
case-law, having copious citations by the members of both the 
Bar and the Bench. 
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National Co-operative Development (Amendment) 
Act,. 1974 3 of 1974), S. 1 (2) — Provisions 
of sections 3 (ii in so far as it relates to the 
definition of ee 3. (iii); 8 (iv) in sO far as 
it relates to the definitton of ‘General 


Council’; 4; 
(i; and 16 (D bronght 


7-4-1975 — Gaz. of In 
S. -3 (@), Ext, P.. 805. 


o re Bei 
, IV and V of the said 
Act Baa T force on 1-5-75 in Tripura 


.into force on 
4-4-1975, Pt. I- 


NOMINAL 
Abdul Hafiz Beg v. Sahebbi Bom 165 
Acchanafk v. State Kant 140 
Adaikkappa Chettiar RM. AR. v. Kumbakonam 
City Union Bank Lid, Mad 223 
Adinath Banerjee v. State Cal 257 
Ahmad Husain v. Uma Devi All 254 
Anant Ram y. State Punj 198 
Anantha Prabhu D. v. D. C, 
Ker 117 


Anne Nageswara Rao v. Public Proserutor 
Atmaram Nathudas v. Babubhai a 
u 


Babhutmał Raichand v. Laxmibal 
Babulal v. Kanhaiyalal 
Balaram Panda v Achutananda Bariha 
Orissa 125 
Ali Khan v. Nawab Zulfiquar Jah 
Andh Pra 187 
Bh Das Yd Chowder d M/ Ral sald 
agwan ag an ey s. v. De 
agwan Das | SC 1309 
Bhagwan Giri Goswamy v. R. P. Nayak 
Madh Pra 134 
Bihar State Co-operative Bank Ltd. v. Registrar, 
Co-operative Societies, Bihar, Patna Pat 187 


Bihar S. R. T. Corpn. v. S. T. A. T. Pat 179 
Brahmananda Choudhury v. Prahlad P 


115 

Brij Mohan Lal v. Bakshi Ram: Punj 214 (FB 
Brindaban v. Ram Lakhan Lalji All 2 

C. R. Corera ea Bros v. Secy. Govt. of 

Pondichery Mad 218 


Charan Lal v. Fakruddin Ali Ahmed SC 1288 
Chhaila v. Board of Revenue Raj 157 
Chigurupalli Suryanarayana v. Amadalavalasa 

rere Agricultural Industrial Society 


Andh Pra 196 
Chiranjilal v. Noratm 


Raj 180 
Commr. of L-T, Gente, Delhi v. Harprasad 
& Co, (P) Ltd. SC 1282 


Des Raj Chopra Mrs. v. Puran Mal Delhi 109 


6; 7 (ii); 9; 18; 14; fe @; 15 


S. 1 (8) — Enforcement - 


"OF _° RAM” ES 






—_ a Gaz., 8380-41975, Pt L Ext, 


No. 
Police: Fa caer Gi as Right) Act, ae 
33 1966 — Act enforce 
Andhra Predesh on 7-5-1975 — E Pra. 
Gaz., 2-5-1975, Pt. I, Ext, No. 
Wie iLife (Protection) Act, 1972 A ‘of 1972), 
1 (8) Act brought into force on. 
1I ie. date of publication of the 
notfn. in ofBcial gaz.) in State of Punjab — 
at = bid., 1-4-1975, Pt. H-S. 3 (i), Ext., 


TABLE 
Gopal Krishnan v. Sailendra Nath SC 1290 
Gopinath Pramanik v. Dist. Magistrate, Nadia 
SC 1406 
Govind v. State of M. P. SC 1378 
Gulam Abbas v. Shri Kalyan ia Co., 
Ajmer Raj 150 


Gurdas Singh v. State of Rajasthan SC 1411 
Hajee K.. Assainar v. Malabar oe Com- ` 


Aias $ Singh v. Rajpaltan Singh A ia 
Pat 1 
Hari Bachan Singh v. Har Bhajan Singh: 
Punj 205 


Hira Lal v. Indore Improvement Trust —— See 
SC 1308 


Industrial Finance Corpn. r E Associa- 
sc Taal “Industrial Finance rpn. — See- 


v. Gahia Punj 222 
Jagir Singh v. State (Delhi Adminstration) i 
400 
Jajneswar Bora v. Returning Officer, Panchayati 
Raj Elections Nowgong Gauhati 61 
Jawarilal D. M. v. Spl L. A. O. CITB, Banga- 
lore Kant 129 nn 
Jorawar Mal v. Gyan Chand Raj 
Joseph M. M. v. State Ker 103. (EB) 
Jyoti Prakash v. Chameli Banerjee . Cal 260 
Kanakanala Venkata Subbaiah v. Kankanala 
Rathamma Andh Pra 197 
Kannu Rowther v. Kerala S. R. T. Corpn. 


Ker 109 
Kanthi Ram v. Mt. Dhupali Gauhati 50 


Karuppiah Mooppanar v. Muthukaruppan Servai 


M,d 221.. 
Kasturchand Chhotmal v., Kapurchand : Kewal- 
chand i Madh’ Pra ‘136 


Kerala Wakf Board v. Union of en ‘Ker 123 
Khaji Abdul Wahab Siddiqui v. Govt. of Kar- 
nataka Kant 188 
Krishna Chandra Gangopadhyaya. vy. Union - of 
India: SC 1889 
Krishnaswami Gounder K. v. Palani Gounder 


Dhana Ram v. State Punj 218 Mad 197 

Gangappa M. v. Mysore Revenue yr Kun} Behari v, Acharya Hari Raj 138 

. Tribunal, Bangalers Kant 148 Kunjumangeli v. Krishnan N Nembousidiead io 
er 

Ganpatrai Sagarmull M/s. v. Union of Cal 265 K aian o Uniben Guj 126 

' General Assurance Society Ltd. v. arar L. I. C. of India v. Smt. Manjula Mohanlal 

Ammal 198 — - Joshi Orissa 116 
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L. I C. Ltd v. Shyam Lal.Sharma — See 
SC 133] 


Tacha Ammal v. Alagiriswami Chettiar 


Mad 211 
Tol bai Ammal. v. Subbaraj Mad 208 


© Luisaheb Nabin ‘Chandra Bhanj Deo v. State 


Orissa 126 

Laxmichand . v. Indore Improvement Trust ` 
SC 1303 

Madanlal Agarwal v. Smt, Kamlesh Nigam 
Madh Pra 182 
ie PA A v. State of Punjab SC 1320 
amad Akhtar v. Mohamad A pba e 

at 
Mobamed anuh Sahib R. J. v. Indian Bank 
Ltd., Madras Mad. 220 

Nagabhushan Rao’ S. G. v. State ‘ 

Kant 132 


= Natesan Chettiar T., P. K. v, ATEEN i Ammal 


d 202 - 


Official Receiver, Guntur v. Canara Industrial 
Bankin Syndicate, Udipi Andh Pra 178 
Oil and Natural Gas Commission v. Association 
‘of Class If Officers, O. N. G. C. — See 
SC 1881 


Om Prabha Jain v. Charan Das SC 1417 
a Board, Vettuvakottai v. V. Laksh- 
Mad 216 


Panchireddi Appala Suramma v. Gadela Gana- 


- Andh Pra 183 
Pakopuleti Venkateswarlu v. Motor and General 
Traders SC 1409 
Peter Samuel Wallace v. Union of Indfa 
- Delhi 112 
Phino Smt. v. State of Punjab SC 1327 
Phool Wati v. Gur Sahai All 262 
_ Pushpam C. v. D. Jeevaraj Mad 215 
Rabindra Kumar Ghosel v. State of W. B. 
SC 1408 
Radha Krishnaji Maharaj v. Ram. crete oa 
Ramalinga Choodambikai Mills ‘Ltd. v. Govt. of 
India Mad 217 
Ramanunni Nair C. v. S. T. A. T. Emakulam 
- Ker 1%- 
Ramchandra Ganpati v. Rajaram Bapu ` 
l Bom 170 
Ram Narain v. Gangadhar All 248 


Ramesh Chandra Singh v. Jagannath pate 
Reddy C. S. v. Smt, Yamuna Reddy 


 Sabhajit Tewary v. Union of India SC 1829 

Sakri v. Chhanwar Raj 134° 
Sanahanbi Devi v. s Ibempishek Devi 

Gauhati 56 

ee Singh oe y. State Pat 199 

A. e T. N. Mani Mad 206 

Sarju Ral v. V. ee Devi Pat 192 

Satinder Kaur v. Igba) Singh Punj 194 


Satnam Singh v. Tonoa Sin Delhi 104 
Shae a sae 


Sayed Bom 176 
Seimens India Ltd. v, anera iaa oa 
2 
Serajul Islam v. Bhubaneswar- Mullick - 
Cal 253 
Shakila Khader v. Nausher Gama SC 1824 
Sher Singh v. Pirthi Singh All 259 
Shikhir Chand v. Digambar Jain’ Prabandh- 
karini Sabha 8C 1407 
Shoukat Mohammad v. Narayana Govinda 
Kant 142 
Sitaram Jwala Prasad v. oe All 272 
Sivaram R., v. T. A. John Ker 101 


Soni Bai v. Collector Agrarian Punj 210 ue) 
Sorab v. Vishwanatha Menon Ker 
Soumyanarayanan vV. Jayalakshmi Ammal ` 
Mad 188 
Soundararaja Peter v. Ponie. Chellaih 


Mad 194 
State v. G. Mastan Rao Andh Pra 206 
State v. Polu Ram Bhura Ram Pmj 213 (FB) 
Sudhir Chandra v. Jogesh’ Chandra 
Gauhati 54 
u aa Bai v. Sulu Bai Kant 187 
S Singh v. Bhagatram Sardar Singh 
ae anshi SC 1331 
Sunder Lal v: Balwant Hanmant Delhi 108 
Supdt. of Police Dharwar v. Nikhil D 
Galagali . Kant 188 
Surendranath v. Lohit Chandra . Gauhati 58° 
Surjit Singh v. State x Punj 101. 


Thammana Nukiah Shetti v. Velapa ERAT 
Tisco Netin a Society Ltd. 
v. istant Registrar, epee ociety 

Pat 208 (FB) 
Trilok Chand Jain v. Rameshwar Lall Tulsiyan 


Pat 196 

Tulloch A. J. v. M. P. Tulloch Cal 243° 

Uda Ram v. Tej Karan . Raj 147 
Union of India v. Mansukhlal Jethalal 

Guj 116 


SUBJECT INDEX 


Andh. Pra. Buildings (Lease, Rent and Eviction) 
Control Act (15 of 1960) - 
See-runder Houses and Rents. : 


Andh, Pra. Rice gees (Levy) and Res- 
‘triction on Sale Order (1967) 


——Cl]. 3 (2) Provisos (a) and b) — See Essen- 
Hal Commodities Act (1955), S i 

3 andh Pra 208 
Arbitration Act (10 of 1940) ; 
—-§. 34 — Stay of suit - Conditions 


Suit against company for price of goods sold i 
pursuance to p pa in writing, in spite: of arbi- 
tration clause — taking, steps to 


defend and allowing the suit to continue and. 


at all materia] tires, not n and willing to 
_ go to arbitration — Court refu sing stay in exer- 
f discretion | Cal 271 


Assam Panchayati Raj Act (11 of 1973) 
See under Panchayats, 


Assam Panchayati Haj (Constitution) Rules (1973) 
See under Panchayats, 

Banker and Customer 

——See Contract Act (1872), S. 73 


Bellary Scheme 

=——Cl, (d) — See Motor Vehicles Act (1939), 
Š. 68-C .. Kant 143 
Benami 


Pe ae purchase — See T. P. Act er 


220 A 


‘Bihar and Orissa Cou MA a a 


(6 of 1935) 
See under Co-operative Societies, 
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Bihar and Orissa Excise Act (2 of 1915) 


——S. 7 (2) (e) and S. 22 — Word “delega-. 


tion” — Meaning of — Delegation of power 
under S. 22 by Govt. to Revenue Board — 
Effect of Pat 199 A 
——S, 22 — See also 

(1) Ibid, S. 7 (2) (e) Pat 190 A 


nstituti f India, Art. 166 (1) 
a ai a Pat 199 B 


——S. 22. — Bihar’ Government’s Executive 
Business Rules, R. 28 (a) (li) —- State Govt. 
delegating its power under S. 22 to Revenue 
Board — ee Minister recording minutes on 
file allotting exclusive p 
certain Besar _. Minutes forwarded to Chief 
Minister who directed the Board to exercise its 
delegated powers — Chief Minister’s order held 
was valid under R. 28 (a) fii) ‘Pat 198 G 


__-§, 22. — Executive instructions issued by 
Board of Revenue, R. 219 — Revenue Board 
under delegated powers allotting exclusive privi- 
lege to sell liquor to tenderers having distilleries 
— Board's order- does not violete R. 219 

Pat 199 D 


_—-§, 22 — Tender for allotment of exclusive 
privilege to sell liquor — Tender accompanied 
with letter that rates quoted would be variable 
if entire area in the State was not granted — 


Tender is not defective or a E 


——§. 99, — Tenders for allotment of exclusive 
rivilege to sell liquor invited — Tender of 
Ristillery owner . accept — Person whose 
tender was rejected cannot challenge validity of 
tender which was accepted Pat 199 F 


“Bihar Buildings (Lease, Rent and Eviction) Con- 
trol Act (8 of 1947) 


See under Houses and Rents. 


Bihar Co-operative Societies Rules (1959) 
_ See under Co-operative Societies. 


Bibar Government’s Executive Business Rules 


——R. 28 (a) (ii) — See Bihar and Orissa 
Excise Act (1915), $. 22 Pat 199 C 


Bihar Land Reforms Laws (Regulating Mines 
and Minerals) Validation Act (42 of 1969) 
See under Tenancy Laws. 


Board of Revenue Rules (B and O) 


R. 219 — See Bihar and Orissa Excise 
Act (1915), S. 22 Pat 199 D 


Bye-laws of State Co-operative Bank 

——Cl, 57 (b) — See Co-operative So- 

Societies Rules 
Pat 187 C 





cieties —- Bihar Co-operative 
(1959), R. 15 


Capital loss 


———Set off and carry forward of loss — See 
SC 1282 


Carriage of Goods by Sea Act (26 of 1925) 


——Sch., Art. I, Rule 3 — Notation of 
“weight declared by the shippers, but not, check- 
ed? — Implication — Indicative of disclaimer 
of responsibility and liability on the ‘part of 
carrier for shortage _ Ker 114 


rivilege under S. 22 to. 


Central Excises and Salt Act (1 of 1944) 
——S. 87 — Testing of samples — Results of 
two samples identical — Reports not contested 
—~» Re-test of the third sample not necessary 
K Mad 217 A 


——S. 37 — Result of periodical test reports | 


—— Can be relied on for the entire period — 
Department is not expected to take sample 
every day l 1 Mad-217 B 
——S. 37 (2) — Additional demand made under 
Rr. 10 and 10-A of Rules — Found to Sus- 
tainable only under’ R. 8-B — Order is not 
vitiated by-wrong mention of the relevant provi- 


sion Mad 217 D 
——S§. 37 (2) (XIV) —. Rules about testing of 
‘samples not framed — Reports of testing can- 
not be discarded on this ground Mad 217 C 


Central Excise Rules (1944) 

—R. 9-B — See Central Excises and Salt 
Act (1944), S. 87 (2) Mad 217 D 
——R. 10 — See Centra] Excises and Salt Act 
(1844), S. 37 (2) Mad 217 D 
10-A — See Central Excises and Salt 


ee 


Act (1944), S. 37 (2) Mad 217 D 
——R, 56 —— See Central Excises and Salt Act 
(1944), S. 37 . Mad 217 B 


Citizenship Act (57 of 1955) 


——S. 9 (2) — Suit for declaration that plain- 
tiff is citizen of India and’ for injunction res- 
training State from deporting him as foreigner 
-— Absence of decision under Section 9 (2) — 
Effect. -F, A. 64 of 1967 (Bom), D/- 25-3-1970, 
Reversed Bom 176 


. Citizenship Rules (1955) 


——R. 30 — See Citizenship Act (1955), S. 9 

(2) . Bom 176 

Civil Procedure Code (5 of 1908) 

—~S, 2 (12) — See Hindu Law — Alienation 
& Andh 


Pra 208 
. 0 — See 
(1) Land. Acquisition Act (1894), S. 12 
Pat 192 B 


(2) Tenancy Laws — Rajasthan Tenancy Act 
* (1955), S. 289 (1) to (5) Raj 157 


_——S. 11 — Res judicata — Previous suit for 


rent — Question of title directly -and substan- 


tially in issue — Suit d — Decision 
operates as res judicata against successors of 
landlord and tenant Raj 136 B 


——S. 34 — Scope — Power of Tribunal 
under M. P. Town Improvement: Trust Act to 
award interest C 1303 D 


——Ss. 47, 145 and O. 41, R. 6 — Execution 
of bond by a surety in the name of Court — 
Enforceabllity in execution proceeding 
* Kant 142 
—~S. 60 (1) (ccc) (Punj) — Portion of residen- 
tial house occupied by judgment-debtor himself 
for purposes of business — That portion does 
not cease to be part of the residential house 
_ Punjf 214 A (FB8) 
—-§. 61 @) (ccc); Proviso (Punj) — See Pro- 
vincial Insolvency Act (1920), S. 28 (2) (5) 
Punj 214 C (FB) 
——~S. 92 and O. 41, R. 388 — Private trust — 
Dedication of properties in favour of idols 
— Suit for removal of triustees — Death vf per- 
sons mentioned in management scheme provid- 
ed in trust-deed — Properties in custody of 


™ 
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Civil P. C. (contd.) 

receiver — Civil Court can frame scheme for 
management All 255 B 
———-§. 92 and S. 100 — hese endowment 


is public or private — Question is essen 

one of fact All 268 A 
—-§. 92 — Dedicator constructing imposing 
temple in e outside his house — Tem 
containing ido commonly , worshipped 
Hindus — Endowment deed not E U 


public from visiting temple for Darshan an 
Pooja — Temple held was a public temple and 
endowment was for public purposes of charit- 
able and religious nature ~All 268 B 
—-S§, 100 — Ae also 
(1) Ibid, S. All 268 A 
(2) Meha law — Gift Bom 185 
-——-§, 100 — Second Appeal — Date of birth 
decided on oral and documen evidence — 
If challengeable in second ap 
Punj 198 A 


—~Ss, 100-101 — Suit for possession — De- 
fendant pleading sale-deed in favour of plaintiff 
being invalid -— Plea not pressed in lower 
Courts — Also not raised in memo of second 
appeal — Cannot be raised in arguments 


Raj 186 E 

-——Ss, 100-101 — Question of fact — Subse- 
event a P ce during pendency 

second ap if and when sas be taken | 

into consi eration Raj 153 A 

S, ee -— ae also 
8 Ibid, R..7 SC 1408 A 
Ibid, O, EA R. 5 Madh Pra 132 


mamm S, Ways e a ee P. Act 
19 of 1973) — “Cases arising of original suits” 
—— Meaning of — ‘Whether Paone] or revision 
can be said to arise out of original suit 

All 262 
——S. 115 — No interference with discretion 
exercised by lower Court im apea og, 208 C 


Raj 144 

6 146° a See Ibid, S. 47 Kant 142 

Par eee p “Decale under S. in E aies 

ourt-fee to be at any stage — Principles 
for exercise of Roa i ed 

Raj 150 A 


——§,. 149 — Court exercising discretion under 
S. 149 in favour of a party — Other party is 
not deprived of any vested right Raj 150 B 
——S§. 149 and O. 7, eg Ree erat 
— Deficiency in court-fee on-memo of ap 

— Court has discretion under S. 149 to 
court-fee to be paid at any stage Raj 150 C 


——S§. 149 — Appeal filed within time — 
Court-fee Stamp on judgment and decree not 
affixed — Deficiency made good after expiry 
of limitation and appeal admitted — Condona- 
tion of ‘delay on ground of bona fide mistake 
of junior counsel Raj 150 D 
——S. 151 — See also 
(1) Ibid, O. 33,.R. 8 Cal 260 A 
(2) Hindu Adoptions and Maintenance Act 
18 Cal 260 B 
(3) Tenancy Laws — we one vial 
Acquisition Act (1 of 1954), 
cal 287 A 


——-§:. 151, O. 4], Rr. 2, 25, 27 — Defence 
of ownership — Thicka tenancy not pleaded — 
Remand for framing issue relating to 

tenancy — Not allowed Cal 253 


Civil P. C., (contd.) 
———§, 151, O. 
p in 


—— Decree ie 
ss ae 
——O, . 4 — Power to compromise sult 
— ace. has implied authority or inherent 
power even to enter into compromise in a cause 
in respect whereof he is appointed to act 
Andh Pra 197 
——-O, 4, R. 1 — See Ibid, O. 83, ee 


common 


260 A 
-—-Q, 6, R. 17 — See alsó 

(1) Motor Vehicles Act (1989), S. 110-C (1) 

Delhi 108 

(2) Presidency Towns. Insolvency A ets 

5. 12 (1) © Mad 215 


possession by defendant — 


cation Pa Punf 205 A 


—-O. 7, 7, S. 115 — Subsequent events 
= Power of Revisional Court to take cognisance 


SC 1408 A 

—Q, T, R. 11 (a) — See Contract Act 

gadis ae Cal 265 A 
. 11 (c) — See Ibid, S. 149 

Raj 150 C 


an 


= 
pee ng, 

GS 

| 

g 

3 


8 Provincial Small Cause Courts Act (1887), 
. 17 (1) . Andh Pra 196 B 


mE g F = R. a —- Consolidated suits between 


cation to an 
sufficient. It is however ble that as many 
applications as there are sults:should be filed 
for setting aside orders of ex parte decrees 
Gauhati 54 & 


——O,. 10, R. 2 — Statement under — State- 
ment can be taken into consideration but it can- 
not take the place of a statement made on oath 
— Jt cannot be given the status of an admis- 
sion which may conclusive All 259 B 
——O. 17, R&R. 3 and O. 9,R. 18 — Suit 
fixed for “hearing — Application for wenn 
ment by defendant’s Counsel rejected-—Ex 
deeree passed after recording plaintiff's evi soe 
— Court held proceeded under O. 17, R. 2 — 
Application under O. 9, R. 18 is competent. 
Gauhati 54 B 
——O. 17, R 8 and O. 9, R. 18 — Adjourn- 
ment of suit on application of a party — His ' 
advocate repo rting unreadiness at the adjourned 
hearing — Suit decreed on merits at next hear- 
ing — O. 17, R. 3 applies and not O, 9, R. 13 


Mad 213 
——QO, 20, Rr. 12, 18 — Partition suit — 
Plaint as well as pre decree silent as td 
means profits — Power of aes Mad 208 ° 
, R. 18 — See Ibid, ea 12 
a 


t 


eae ee 
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Civil P. C. (contd.) 
——Q. 21, R. 66 (2) (e) (Madras Amendment) 
— Failure on the part of judgment-debtor to 
appear in execution petition and to state his 
estimate of value of property — Duty of court 
Mad 197 B 
——O. 21, R. 71 — Defaulting purchaser's Ha- 
bility for deficiency on resale — Liability arises 
i if the deficiency is attributable to his de- 
fault SC 129 


0A 

——Q, 21, R. 94 — See Civil P. C. (1908), 

S. 151 Orissa 115 
——QO. 22, R. 3 — See Ibid, O. 38, R. 5 

Madh Pra 182 

-——0O. 22, R. 4 — See also Ibid, O. 38, R. 5 


Madh Pra 132 
——QO. 22, R. 4 — Re-hearing of appeal — 
Death of one of respondents — Fact not known 
— Delivery of judgment after expiry of period 
for impleading legal representatives — Judg- 
ment was treated as non-existent and appeal 
was allowed to be re-heard Delhi 104 A 
——O,. 22, Rr. 4 and 11; O. 414, R 4 — 
Death of one of ndents —- Deceased res- 
pondent’s son lca on record in his own 
. right — Question of abatement of appeal does 


not arise l Pat 184 A 
——0O. 22, R. 11 — See Ibid, O. 22, R. 4 
Pat 184 A 


——0. 28, R. 1 — See Houses and Rents — 
-Rajasthan Premises (Control of Rent and Evic- 
tion) Act (1950), S. 19-A Raj 144 
——O,. 38, Rr. 3, 8 r/w O. 4, R 1 — Forma 
Tipe — A suit stands instituted on filing of 
application under O, 38, R. 38 — Dine su 
application’s pendency other interim applications 
(e.g. for maintenancy pendente lite) are tenable. 
AIR 1951 Cal 857 and AIR 1984 Mad 690, 
held partially overruled by AIR 1962 SC 941 
Cal 280 A 
——O. 33, R. 8 — See Ibid, O. 33, R. 8 
Cal 260 A 
——O, 38, R. 5, O. 41, R. 5 and S. 115 — 
Application for attachment —— Order of attach- 
ment passed by trial Court during pendency of 
stay order is not without jurisdiction 
Madh Pra 132 
——O, 39, R. 1 — See also Ibid, O. 38, R. 5 
` Madh Pra 132 
——-Q, 39, R. 1 — Temporary injunction — 
When can be granted — Principles 
`  Andh Pra 187 
——O. 39, Rr. 1, 2 — Suit for permanent in- 
junction — When defendant can pray for tem- 





porary injunction against plaintiff Kant 137 
©. 89, R. 2 — See 

5 Ibid, O. 38, R. 5 Madh Pra 132 

(2) Ibid, O. 39, R. 1 Kant 137 


.——0O, 40, R. 1 — See Ibid, O, 38, R. 5 
Madh Pra 132 
O. 41, R. 1 — Second appeal fled without 
copy of trial Court judgment — Not appeal 
properly filed Punj 194 B 





——O. 41, R. 2 — See Ibid, S. 151 
Cal 253 
——-0O, 41, R. 4 — See Ibid, O. 22, R. 4 
Pat 184 
——QO,. 41, R. 5 — See Ibid, O. 388, R. 5. 
Madh Pra 182 


——O. 41, R. 6 — See Ibid, S. 47 Kant 142 
——O. 41, R. 283 — Suit for ejectment of 
tenant — Question of landlord’s bona fide and 
reasonable necessity Raj 153 B 


Civil P. C. (contd.) 
——O. 41; R. 25 — See also Ibid, S. 151 
Cal 258 
——O. 41, R. 25 — Remittal of whole case 
by appellate Court where a finding on a speci- 
fic point was required, is illegal SC 1409 B 
——0O. 41, R. 27 — ‘See also Ibid, S. 151 
| Cal 253 
—— 0O. 4], R. 27 — Additional evidence — 
When allowed in appeal Raj 1386 A 
——0O. 41, R. 31 — Reversal of finding on fact 
— Duty of first appellate Court Pat 192 A 
——O. 41, R. 88 — See Ibid, S. 92 


m Al 255 B 
——O, 42, R. 2 (Punjab) — Filing of appeal 
— What amounts to Punj 


194 A 
Constitution of India 


——-Arts, 5 to 11 — See Citizenship Act (1955), 
S. 9 (2) ` Bom 176 
——Art. 12 — “Other authorities’ — Council 
of Scientific and Industrial Research is not an 
authority within Art. 12 SC 1829 
——Arts. 12, 14, 16 and 226 — “Authorities” 
in Art. 12 — Oil and Natural Gas Commission, 
Life Insurance - Corporation and Industrial Fin- 
ance Corporation are ‘authoritles’ within Art. 12 
— 1974 Lab. I.C. 228 (Delhi); and Decision of 
Shyam Lals case reported in (1970) 2 Lab LJ 
393 (All), Reversed, ATR 1970 SC 1944 and AIR 
Overruled 


1971 SC 1828, SC 1381 
baar e 

i SC 1331 

a Ibid, Art. 226 Ker 117 B 

3) Bihar and Orissa Excise Act (1915), 

S. 22 Pat 199 D 

(4) Wakf Act (1954), S. 3 (g) Ker 123 

——Arts. 14, 19 (1) (a) and (b) — Loud- 

Spears, ban on — Permission to use public 

place (belonging to Government) subject to 

condition that mike, loud-speakers ete, should 
not be used — Validity of condition 

Ker 117 A 

——Art. 16 — See Ibid, Art, 12 SC 1331 


—+—Art. 19 (1) (a) — See Ibid, Art. 226 


Ker 117 B 
———Art. 19 (1) (a) and (b) — See Ibid, Art. 14 
Ker 117 A 

——Art. 19 (1) (d) —- See Ibid, Art. 21 


SC 878 B 
——Art. 19 (1) @ and (5) — See Essential 
Commodities Act (1955), S. 3  Andh Pra 206 


Art, 19 (1) 9 — See also Bihar and Orissa 
Excise Act (1915), S. 22 Pat 199 D 
——Art. 19 (1) (g) — Legal profession — Order 
refusing prayer of blind counsel to use tape- 
recorder tor recording proceedings in Court — 
Not violative of Art. 19 (1) (g) Kant 182 

—Arts, 21, 19 GQ @ — Right of privacy and 
right to personal li —— Extent of — M. P. 
Police Regulations 855 and 856 whether violate 








these Articles SC 1878 B 
——~Art. 81 (2) —- Madhya Pradesh Town 
Improvement st Act (14 of 1961), S. 77 — 


Compensation for acquisition of land under Act 
— Vires of Act not challenged — Compensa- 
tion determined under Act, held not liable to 
be challenged under Art. 31 (2) SC 1808 E.. 
Art. SI-A — See Tenancy Laws — Kerala 
Land Reforms Act (1964), Pre. Ker 103 (FB) 

——-Art, 58 —~ See 
(1) Presidential and Vice-Presidential Elections 
Act (1952), S. 5-B SC 1288 B 
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Constitution of India (contd.) 
(2) Presidential and Vice-Presidentia] Elections 
Act (1952), S. 13 (a) SC 1288 
Art, 71 — See Presidential and Vice-Presi- 
dential Elections Act (1952), S. 18 


Delhi 112 B 
———-Art, 71 (8) — See 

(1) Presidential and Vice-Presidential Elections 
Act (1952), S. 5-B. SC 1288 B 
(2) Presidential and Vice-Presidentlal Elections 
Act (1952), S. 18 (a) Delhi 112 A 
Art. 102 — See Panchayats —- Assam Pan- 

chayati Raj Act (1973), S. 12 (1) (g) 
Gauhati 61 A 
——Art, 186 — See ‘also Penal Code (1860), 
S. 303 . SC 1320 D 
—~Art, 186 — On reappraisement of evidence 
Supreme Court held that apart from the . testi- 








mony of two eye-witnesses which was unreliable 


there was no other evidence to prove the prose- 
cution case — Conviction set aside, Cri. App. 
No. 1520 of 1968, D/- 3-2-1970 (Delhi), Re- 
versed ` . SC 1400 B 
—~Art. 186 — Petition for recording compro- 
mise filed in appeal before Supreme Court — 
Terms of compromise reasonable and promoted 
best interest of parties — Decree in terms of 
compromise directed to be made in substitution 
of the decree under appeal SC 1407 


——Art. 166 (1) — Bihar and Orissa Excise 
Act (2 of 1915), S. 22 —- Excise Minister re- 
cording minutes on file allotting to certain per- 
sons exclusive privilege to sell liquor —— Minutes 
forwarded to ief Minister -— Minutes cannot 
be said to be order of State Govt. 

Pat 199 B 
——-Art. 191 — See Panchayats —- Assam Pan- 
chayati Raj Act (1973), S. 12 (1) (g) 

Say N Gauhati 61 A 
——-Art, 215 — See Contempt of Courts Act 
(1971), S. 2 (b) Madh Pra 134 
—. 226 — See also 

(1) Ibid, Art. 12 SC 1331 
(2) Central Excises and’ Salt Act (1944), 
S. 37 2 Mad 217 D 

(3) Land Acquisition Act (1894), S. 17 (1) (4) 
140 A, B 


Kant 
(4) Panchayats Assam Panchayati Raj Act 





(1973), S. 12 (1) (g) _ Gauhati 61 A 
(5) Presidential and Vice-Presidentia]l Elections 
Act (1952), S. 18 ` Delhi 112 B 


(6) Tenancy Laws — Rajasthan Tenancy Act 
{1955), S. 289 {1) to (5) Raj 157 


~——Ark 226 — Exercise of writ jurisdiction in 
election matters — Existence of alternative re- 
medy by way of election petition — How far 
operates as a bar to writ Gauhati 61 B 


——+-Art. 226 — Relief — Petitioner granted 
permission to use public place by authorities 
. subject to condition that mik- loud-speakers, 
etc. should not be used -——- Wri. proceedings to 
qah proceedings .and also for mandamus 
irecting sanction of use of mike, loud- ers, 
etc, — Condition found invalid — Relief 
Ker 117 B 
——~Art. 226 — Panchayat passing a resolution 
regarding change of user in Poramboke land 
without following the statutory prescriptions — 
Held there was an apparent error on face of 
Mad 216 
Art. 226 — Very strong foundation of facts 
is necessary for holding case of mala fide 
| Pat 187 E 





Constitution of India (contd.) 

Art, 226 — Burden of proof — Allegatioris 
as to mala fides cannot be established except on’ 
clear proof 





gs of appeal — SCA 
No, 2794 of 1967, D/- 8-11-1973 (Bom), Re- 
versed SC .1297 


——Art, 227 — Discretionary order. — Trial 
Court denying to a party to litigation basic 
t to cross-examine a witness — Order is not 
tionary — It is against settled notions of 


jurisprudence and fair trial and must be set 
aside Delhi 109 B 
——~rArt. 245 — Seo also Bihar and Orissa 
Excise Act (1915), S. 7 (2) (e) Pat 199 A 





Reforms Laws Vieguistng Mines and Minerals) 
); S. 2 — Act is constitu- 


ae 


tionally valid - 


by reference or incorporation - 
——~Art, 248 (1) — See Presidential and Vice- 
Presidential ‘Elections Act (1952), S. 5-B 


SC 1288 B 
—Sch. 7, List I, Item 72 — See Presidential 
and Vice-Presidential Elections Act (1952), Sec- 
tion 5-B SC 1288 B 
Contempt of Court 
——Civil contempt —- What amounts to — See 
Madh Pra 134 . 
Contempt of Courts Act (70 of 1971) 
——Ss, 2 (b) and 12 — Civil Contempt — 


What amounts to Madh Pra 134 
——S, 12 — See Ibid, S. 2 Madh Pra 134 
———S. 15 — See Ibid, S. 2 (b) Madh Pra 134 


Contract Act (9 of 1872) 


——§. 16 — Undue influence — -Unconscion- 
able bargain — Presumption — Onus of proof 


© All 259 A 

——~S. 19 — See Insurance Act (1938), S. 45 _ 

' Orissa 116 

——5. 23 — What considerations are lawful — 

Pronote executed with motive to escape civil 
or criminal liability —- Whether illegal 

er 101 


K 

——S. 56 — See Ibid, S. 74  Gauhati 58 A 
——S. 64 — Rescission of contract — Equity 

. Gauhatl 58 C 
——S. 65 — -Obligation to refund benefit — 
Earnest money and part of purchase money — 
Determination of | Gauhati 58 B 
-—-5. 78 — Banker and customer — Duty of 
banker —- Bound to act according to directions 
given by customer Mad 220 A 
—S§. 73 — Claim for damages — Plaintiff is 
only required to act reasonably in the adoption 
of remedial measures Mad 220°B 
——S. 73 — Seller of goods negotiating docu- 
ments . through I Bank — I Bank acting 
through S Bank in negotiating’ documents — 
S Bank if lable for damages to seller 





Mad 220 C 

Ss. 74 and 55 — Suit for refund of earnest 
money —- Defence of forfeiture — Maintain- 
ability Gauhati 58 A 
——§. 180 — Endorsee of railway-receipt, for 
valuable consideration, has cause of action 


. under, against the Railways decane loss of 
| P 


goods 65 å 


k 


Hon of service of employee 


— Settin 
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Contract Act (contd.} 

——S. 230 —- Agent executing Hundi fë loan, 
but not disclosing name of principal .— ‘Agent 
is personally liable ' Pat 196 


CO-OPERATIVE SOCIETIES 


—Bihar and Orissa ‘Co-operative Sécieties Act 
(6 of 1935) 


——S. 48-—- Decision of Board of Directors of 


Co-opérative Bank regarding: seniority among its 
employees — Application under. S. 48 to Re- 
gistrar 2 aan decision by aggrieved employee 
not maintainable Pat 187 A 
——-S. 48 (1) — Dispute’ e business of 
registered “society — Dispute regarding termina- 
Pat 208 08 (FB) 
——S. 66 — Bihar `Co-operative Societies 
Rules (1959), R. 15 — Bye-laws under — They 
have no force of Law or Statute. 


—Bihar Co-operative Societies Rules (1959) 


—-—R. 15 — See also Co-operative Societies — 
Bihar Co-operative Societies Act (1935), S. 66 


——R. 15 — Bye-laws under, of State Co- 
operative Bank —~ Clause 57 (XVI) (b) — Re- 
gulations under — Staff 
— Decision of Board of Directors of Bank 
regarding seniority of employees — Application 
under Regn. 37 ct to Registrar-—- Maintain- 
ability > Pat 187 C 


—M. P. Co-operative Societies Act (17 of 1961) 


—~S 538 — See Contempt of.Courts- Act 
(1971), S. 2 (b) © . Madh Pra 134 


Pat 187 B- 


COURT-FEES AND SUITS VALUATIONS 


-Karnataka Court-fees and Suits Valuation Act 
(16 of 1958) . . 

-———Ss. 48, 49 — Appeal under Section 54, 

Land Acquisition an seeking “enhancement of 

compensation -—— Appellant need not pay ran 

fee on solatium under Section 23 (2) of L. 

Act — AIR 1967 Guj 182, Dissented ra 
Kant 129 A (FB) 


mes: 49 — See Ibid, S. 48` Kant 129 A (FB). 


Criminal Procadúro Code (5 “of 1898) - 
-———S. 162 — Statements made to police — 
Use of, for purpose of cross-examination 

SC 1324 A 
-+—S. 174 — AÌ witnésses. ‘to accident need 
not be examined in inquest — Names of prose- 
cution witnesses not menHoned in inquest re- 
port — No proof that they: were aot’ eye-wit- 
nesses SC 1324 B 
——$s, 283 to 239 — See Prevention of Food 
Adulteration Act (1954), S. 19 -> SG 1309 C 

——§, 289 (d) — ae fare of Food Ad- 

ulteration Act (1934), S 

SC 1309 D 


——S, 887 — Evidence of approver — Admis- 
sibility — Gompa with provisions of S. 337 


SC 1320 E 
-———S, 337 —. Evidence of approver — Corro- 
boration by circumstantial evidence sc 1320 C 
—-—S. 423 — Appeal from acquittal in mur- 
der trial — Two views on evidence ` posible = 
aside of- araia and convicting aceus- 
ed held not justified T ama No. 788 of 1989, 
D/- 31-12-1970 (Andhra: Pra desh) Reversed 


. Pat, 187 B: 


Regulations, Regn. 37°: 


tion SC 1 
oe, 35 — ‘See also Civil P. C. Un) ee 





- Criminal trial 
——Acquittal — Appeal from — Two views on 
evidence - possible — Interference by High 
Court — See SC 1887 
Appeal — Acquittal, appeal against — 
Interference by High Court —- See SC 1387 





Approver —- Evidence of — Admissibility 
— See SC 1320 (ts. B and C) ~ 
~———Confession — Corroboration —- Necessity 


. of — See SC 1320 (Pt. `A) 





Inquest — Non-mention of names of wit- 
nesses in inquest report — Effect — See 
SC 1824 (Pt. B) 


——Sentence — Murder, conviction for — See 


' SC 1320 (Pt. D) 


—-—Statement to police in course of investiga- 
tion — Use of — See pe eae) : 


Divorce’ 


-Adultery — Proof of — See Cal 248 (Pt. B) 
Divorce re (4 of 1869) 
—~——S. 3 — Residence — To constitute resi- 
dence intention to stay for indefinite „period is 
not a must. AIR 1967 Ker 1 (FB) and AIR 
1940 Lah 448, Not good law in n of AIR 





- 1968 a doal al 243 A 
—— Ss, — Divorce — Adultery 
Charge ’ o ae must be proved bead 
reasonable. doubt Cal 243 B 
__.§. 14 < See ‘Ibid, S. 10 Gal 243 B 


Easements” Act (5 of 1882) 
——Ss, 5 (b), 15 — Right of passage -— Need 
not be continuous and apparent: 

All 248. B 


S. 15 — See Ibid, §. 5b) AN 248 B 
——§. 17 (c) — Right to flow vac — Section 





is not attracted 248 A 
——-Ss, 22, 24, 98 — Plaintiff pear his 
easementary right: — Relief how ‘to be granted 
f All y 248 D 
——S. 24 — See Ibid, S. 22 ` Al 248 D 
——S. 28 — See Ibid, S. 22 - “All 248 D 
——§, 52 — ‘or licence — Deed merely 
granting permission to construct shed for work- 
shop — It is licence and not lease 

Ker 99 A 
——S. (b) — Revocation of licence — 


Licence to construct mere shed and not execute 
any work of permanent nature -—- Licence is 
revocable Ker 99 B 


saa Commodities Act (10 of 1953) 


—— Ss. 3-B — U. P. Coarse da p 
(Levy) Grace ds Para 3 and Sch. 1 — 
Order requiring dealers to sell fifty poo ae 
ee to nent — Price 


Rs. 74/- per quintal is arbitrary and beya 
powers. of State Government under S. 3 


All 272 
———§, § — A. P, Rice ement (Levy) and 
Restriction 7 Sale one: “1987, Clause 8 (2) 
Proviso (a) and (b} — Validity — Provisions cf ` 


nad order violate Art, 19 (1) (f) of, Constitu- 
Andh Pr 


a 206 
Hon g, 3-B — See’ Ibid, S. 3 


ae ‘Al 272 
Evidence Act (1.of 1872) o 


——S. 3 — See Criminal P. c. C8), S: 337 | 
1820 .C 


oe Se 24 — Extra-judicial soutien —- Con- 


thereon without corrvbcra- 
1320 A 


viction ‘can be base 
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Evidence Act (contd.) 
S$, 85 — Evidence of e — Certificate 
given by private school not a sible 

Punj -198 B 


mS. 45 — Examination of documents by ex- 
pert — Whether must be done in Court Mi 
mises, ` £1968) 2 Mad LJ 48, Dissented from 


Orissa 125 
——S, 72 — Sale-deed — Attestation not 
necessary — May be proved without 
attesting ities — Sections 68 and 


examining 

70 do not apply Mad 221 
~——§. 100 — See Tort — Malicious prosecu- 
tion Orissa 121 


DS. 100 to 104 — See Succession Act 
(1925), S. 74 Madh Pra 186 D 


——S. 101 — See Divorce Act (1869), S. 10 
Cal 243 B 


———Ss. 101 to 104 — See Mahommedan Law 

ift Bom 165 

——S. 108 — Presumption of death — Date of 

open a resumed —- Succession — Party’ 8 
upon the person having 

peril period — Onus is on the party to 

pro rar, 232, 


paler) “14 (g) — See Succession Act (1925), 
S. 74 Madh ma 186 D 
——S. 115 — See also Civil P. (1808), 
O. 21, R. 71 SC "1990 A 


——S. 115 — Inconsistent plea — Party which 
raia avers that a document is a will can- 
not be allowed to say that it is not a wil but 
a family arrangement Madh Pra 186 B 


m—S. 116 — Tenant, including a tenant hold- 
ing over, is from denying grees 
6 


177 
S, 188 — See Criminal P. C, 4898), S, 337, 
1320 C 


Ss, 187 and 188 — Who ie aE to 
cross-examine — Eviction st ppt ae aioa 
alleged sub-tenants as respondents — Right 
one of them to cross-examine witness produced 
another cannot be refused merely on ground 
common defence De 


—~——§, 188 — See Ibid, S. 137 

Delhi 109 A 
——-§, 154 — Hostile witness — Prosecution 
cross-examining its own witness — Pay A 
——~+§, 157 — See Criminal F. C. Sd el 


sha a and Wards Act (8 of 1890) 

aa. 7 — Seo N Minority and Guardian- 
ship Act (1858), Kant 134 
———5, 17 — See Hindu Minority and Guardian- 
ship Act (50; Kant 134 
———§, 25 — See Hindu Minority and Guardian- 
ship Act (1856), S. Kant 134 


HIGH COURT er AND ORDERS 
~ACaloutta High - Court (Original Side) Rules 


(1814) 
~—-—Chap. 25, R. 7 — See Civil P. C. (1808), 
SC 1200 A 


0. 21, R 71 





eg i end Maintenance Act (78 of 


~——+Ss. 18 and 20 — Substantive right of main- 
tenance under — does not specifically pro- 
vide for but the Court can, under erent 
powers, grant maintenancg pendente lite 

‘ Cal 260 B 


lhi 109 A - 


Hindu ee Maintenance Act (contd.) 
——S§. 18 — sit for maintenance -—~ Past- 
maintenance if can be claimed Mad 202 B 
——S. 18 (2) (d) — Tamil Nadu Hindu 


Prevention an S Sd 


T Ea Act (6 of 1949), S 


(1) — Suit by wife for maintenance — wies 


claim under §. 18 (2) (d) on ground that hus- 
band had another wif Mad 202 A 


e living 
——S. 20 — See Ibid, S. 18 Cal 260 B 


Hindu Law 


——Adoption — Ante-adoption’ arrangement be- 
tween adoptive widow aiid natural Pih father — If 
and when binding on adopted son — Sale of 
portion of land by adoptive mother for 
consideration — Held binding on son 
Bom 170 
Alienation — oa for partition, possession 
and mesne profits by purchaser of coparcener’s 
share — Mere division in status of family will 
not entitle plaintiff to mesne profits until allot- 
ment of ed portion to his share. AIR 1934 
Mad 864, held impliedly Overruled by AIR 1954 
SC 177 and AIR 1966 SC 470, Decision in 
A. S. No. 483 of 1970, dated 28-2-1972 partly 
Reversed - Andh Pra 2 





——Family arrangement —- Essential requisites 
— See Madh Pra 186 (Pt. O) 





oint family property — Acquisition by 
member — Presumption Madh Pra 1386 A 
——-Joint family property — Mortgage sult 


against head of joint family — One copar- 
ceners (in fact major) wrongly impleaded as 
minor —- Despite misdescription, decree is bind- 
ing on him. (1971) 2 Mad LJ 136, Reversed 
Mad 206 
——Partition — Remedy of aggrieved minor 
Ker ll 


pee us endowment — Private trust — 
See Civil P. C. (1908), S. 92 All 255 B 
Religious endowment —- Private trust — 
Dedication to Idol installed in a temple — 
Management scheme in trust deed — Right of 
alteration not reserved — Subsequent change by 
executant, by will, is invalid All A 
Will — Constructon — Burden of proot 
— See Madh Pra 186 (Pt. D) 


Hindu ss Act (25 of 1955) 


——S, 5 (iit) — Marriage of Bridegroom below 
18 and/or bride below 15 years is void ab 
Dissented 











initio. AIR 1968 HP 15, 
- Andh Pra 193 
—S. 11 — See Ibid, S. 5 (i) | 
Andh Pra 193. 
——§, 
(1) Wid, ‘Ss. 5 Seain .Andh Pra 183 
(2) Ibid, S. 25 (1) Mad 196 


——~Ss. 18 (2) (i) and 28 (1) (d — Petition for 
dissolution of marriage by wife under S. 18 (2) 
(i) —- Unn or improper delay in filing 
petition — Dissolution refuse > Mad 211 
——S. 18 — See Ibid, S. 5 (iti) 


Anch Pra 
——S. 23, (1) (d) — See Ibid, S. 183 @) a 


——S. 28 (2) — Reconciliation — “Baty of 
Court Raj = 
———§s. 25 (1) and 12 — Annulment of marria 
or ground of impotency’ — Wife could b 
granted maintenance till she 


183 


Mad 196 


E A a Shey 
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nant factor —» Custody of boy aged 10 years 
and daughter 12 years given to th 


t 184 

——§. 18 — See Ibid, S. 6 Kant 194 
Hindu Succession Act (80 of 1956) . 

——S. 14 — See Evidence Act (1872), S. 108 

aa Punj 222 


female Hindu” — Death o or to 
Hindu Women’s Rights to Property Act, 1987 
—~ Widow's right ‘of maintenance and residence 
cannot be held to be property 
as limited owner so toattract S. 


—-—S, 14 (1) — “Any property eee by a 


HOUSES AND RENTS 


-~~-Andhra Pradesh Buildings e, Rent and 
Eviction) Control Act (15 of 1960) - 


——S. 10 (8) (iif) — See Civil P. C. (1908), 
0. 7, R. 7 SC 1409. A 


—-Bihar Buildings (Lease, Rent and Eviction) 
Control Act (8 of 1947) 

——S§.2 {1) — See Evidence Act (1872), 

S. 116 Pat 177 


—-Rajasthan Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) 


——S. 3 (vil) — See Ibid, S. 18 Raj 186 F 
——Ss. 18 and 3 (vil) — EvicHon suit or 
ce per- 


of tenant pendente 
lite — Status of legal representative AT 


Raj 
——S, 18 (6) — See T, P. Act (1882), S. 106 
Raj 188 D 
—~—S, 19-A — Tender of rent by deposit im 
Court — Subsequent withdrawal of same by 
tenant — Validity Raj 144 





Income-tax ‘Act (11 of 1922) 


SC 1282 
——S. 8 — See Ibid, S. 24 SC 1282 
—S. 4 — See Ibid, S. 24 SC. 1282 
——S. 12-B — See Ibid, S, 24 SC 1282 
——S, 22 (2-A) — See Ibid, S. 24 SC 1282 


——S§. 24 — Capital loss.— Assessment year 
1955-56 when Section 12B was not operative 
— Loss cannot be carried forward and set off 
in subsequent year — L-T. Ref. 51 of 1966, 
D/- 24-1-1969 (Delhi), Reversed SC 1282 


Industrial Finance Corporation Act (15 of 1948) 
——-S§, 42 — See Constitution of India, Art. 12 

SC 1331 
——~§, 43 — See Constitution of ee Art, 12 


C 1831 
»_—Policy of —- Misstatements in — Effect — 
See Orissa 116 an 
Insurance Act (4 of . 1938) 

——S. 45. — Claim in respect of illitearte as- 
sured repudiated within two years of. policy for 
suppression of material fact ——- Whether an 
how far repudiation unimpeachable 

5. 2 oe Orissa 116 


Interpretation of Statutes - 
——Construction by implication 
Pat 187 D 


———Construction leading tg superfluity to be 


avoided Kant 129 B (FB) 

——HFiscal statute SC 1389 B 

Karnataka Court-fees and Suits Valuation Act 
(16 of 1958) 


See under Court-fees and Suits Valuations. 
Kerala Land Reforms Act (1 of 1964) 

See under Tenancy Laws. 
Kazis Act (12 of 1880) 


——5S. 3 -—- Appointment or removal of Naib 
Kazi — Previous approval of State Government 
is not necessary Kant 133 


Land Acquisition Act (1 of 1894) 
——Ss. 4,6 and 7 — Nobtificati — 
a otifcations under 


of land proposed to be ac- 

area each, name of village, Tahsil 

and District — Sufficient to satisfy re- 

quirements law Punj 218 A 

——S..5-A — See also Ibid, S. Ek E (4) 

t 140 A, B 

——S, 6 — See Ibid, S. 4 Puj 218 A 

——S. 7 — See Ibid, S. 4 . Punj 218 A 
——S, 9 (8) — See Ibid, S. 25 (2) 


Orissa 126 A 
——Ss, 12, 18, 80 — Absence of service ot 
notice under S. 12 on interested person — Civil 
suit by such person without making application 
either under S. 18 or under S. 30 -— Maintain- 
able Pat 192 B 


———S, 17 (1) and (4) — Dispensing with S. 5-A 
ity — Opinion of. government is open to 


ju review Kant 140 A 
——S. 17 (4) — Acquisition of land by dispens- 
ing with S. 5-A enquiry — Opinion formed 


without considermg government circular exempt- 
ing from acquisition lan 
to Scheduled Castes ~~ Notification set aside as 
based on arbi i 


Orissa 126 B 
——S. 23 (2) — See Court-fees and Suits Valu- 
ations — Karnataka Court-fees and Suits Valu- 
ation Act (1958), S. 48 Kant 129 A (FB) 
———Ss. 25 (2) and 9 (8) — Absence of proper 
ee Ma : 9 (3) — Bar under S. 25 (2) 

apply Orissa 126 A 
——Ss. 28 and 34 — Sum awarded not paid 
though possession taken earlier — Award en- 
hanced under S. 18 — Claimant entitled to 


interest at six per cent, Orissa 126 © 
——S. 30 — See Jbid, S. 12 Pat 192 B 
——S, 34 — See S. 28 Orissa 126 C 


——S. 54 — See Court-fees and Suits Valua- 
one = Mie PA and Suits Valua- 
on wees K 

Landlord and tenant a 

———Denial of landlord’s title — Est tia 

mag ae ord’s title Es oppel See 

-Lease — Manufacturin — § 

Raj 138 (Pt. A) TEREE ji 
Lease — Notice to quit — Construction of 

— See Raj 130 (Pt. B) _ 

Legislation l ' 

—— Validity — Validating laws — Legislation - 

by reference and incorporation —- See 

SC 1889 (Pts. A and ©) 
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Letters Patent 

ep a ct 12 — See also Railways Act 
(1890), Cal 265 C 
——Cl. es — Leave to sue — Railway-r t 


endorsed, for valuable consideration, within 
territorial jurisdiction —— The High Court has 
jurisdiction to try the suit Cal 265 B 
Licence 

Revocation of — Licence to construct mere 
shed and not execute any work of permanent 


nature — Licence is revocable — See 
Ker 99 (Pt. B) 


Lifé Insurance Corporation Act (81 of 1956) 


——S. 48 — See Constitution of India, ae 
——S. 49 — See Constitution of India, Art. 12 


SC 1331 
Limitation Act (9 of 1908) 
——S. 19 — “A person liable to pay” — Mort- 
gagor, after being adjudged insolvent, does not 
cease to be “a person liable to pay ao ge 
debt Kadi Pra 178 B 
——S. 28 — See Citizenship Act a5 S. 9 
(2) Bom 176 
——Art, 120 — See Citizenship Act (1925), 
S. 9 (2) Bom 
——Art, 182 (5) — “Step in aid of sia 
of the decree” — What amounts to 


Andh Pra 178 A 
Limitation Act (36 of 1963) 


——§. 5 — Ap on to pimp eed legal repre- 
sentatives — de edge. of death 





even on the of ibe rine of deceased 
party — ee r sufficient cause Delhi 104 B 
—— 5S. utatton of period of limita- 
ea for = appeal —— Time requisite for ob- 
ape: —- Time ee by Court 

nage setting drak decree — ; Exclusion i 
SC 1290 B 

— 67 — Former suit for ejectment — 
essee claiming title in elf — Lease not 


PEER E by g era Aa by reason of ejectment 
notice given prior to suit — Subsequent notice 
of ejectment after decision. in former suit — 
Suit for possession within 12 years from such 
notice — Not barred -by limitation 

Raj 186 D 


Maenya Pradesh Coopin Societies Act (17 
of 1961 
See un Co-operative Societies. 
` Madhya Pradesh ered Regulations 
——Regn. 855 — 
(1) Constitution k: “India, Art, 21 


S 8 B 
(2) Police- Act (1861), S. 46 (2) a 


1378 A 


856 — See 
ary Constitution of India, Art. 21 SC 878 B 
(2) Police Act (1861), S. 46 (2) ©. ae a 


Madhya irae Town Impro eas OTe Act 


(14 of 1961) 
——S. 31 — See Ibid, S. 88 SC 1808 A 
Ss. 38, 39, 31 — House accommodation 





scheme with some features of another scheme 
_ — Framing of — S. 31 is no bar 
SC 1303 A 


—S. 39 -— See Ibid, S. 38 SC 1803 A 


- No oblique motive 


M. P. Town Improvement Trust. Act Acenta] 


——Ss. Pa 52 (2) — Scope of S. 45 — Effect 
of S. 52 (2) SC 13038 B 
——S. 52 (2) — See Ibid, S. 45 

SC 1803 B 


——Ss. 68, 70 — Mala fides — A ulsition of 

for purpose -of scheme under the Act — 
attributable to Trust — 
Acquisition held, not mala fide SC. 1309C 
—S. 70 — See Ibid, S. 68° SC 1803 C 


——S. 77 — See Constitution of India, Art. 31 
(2) SC 1803 E 
——S, 78 — See Civil P.. G, ne = 34 

C 1808 D 


Mahommedan Law 

——Gift — Marz-ul-maitt, diasin of — Test 
— Onus of proof — Question whether open in 
second appeal Bom 165 
Marz-ul-Maut gift —— Onus of proof — 
See Mahommedan Law — Gift om 165 
Maintenance 


eB ieee of marrlage —- Maintenance if 
ame Saal to wife — ae Mad 196 (Pt. A) 
es tight to past maintenance — See 
Mad 202 (Pt. B ` 





176 b a of Internal Security Act (26 of 


See under Public Safety., 
Malicious prosecution 
———Onus of proving malice — See Orissa 121 
Marriage 


—-Annulment of — Maintenance, grant of to 
wife — See Mad 196 (Pt. A) 


Motor accident 


laim for compensation —— Plea that can 


—C 
be raised by insurer — See Mad 198 (Pt. A) 


Insurer — Liability — Extent of — See 

Mad baad (Pt. C) 

pegs — Proof —- See Ker 109 
and negligent driving — Criteria — 

See e 1324 (Pt. C) 


Rash driving — Doctrine of res v ipm loqui- 
tur, applicability — See Mad 198 (Pt. B) 


Motor Vehicles Act (4 of 1939) 


——S. 47 — See also Ibid, S. 57 6) 
-Ker 104 
—Ss. 57 (5) and 47 — Grant of ts — 
ee tion of all applications ed under 
. 57 (2) must take place while taking gear 
er 














-—S. 58 (2) — See Ibid, S. 68-C 
Kant 143 


——S. 63 (1), Proviso (2) — ae T Trans- 
port Corporations Act (1950), Pat 179 
—S. 68-C — Bellary pia = (d) — Peti- 
tioner holding permit on interestate route — 
Petitioner instead of applying for renewal 
applied for fresh —- Petitioner could 
operate on inter-State route by obtaining fresh 
permit Kant 143 


——S. 985 — Insurer undertaking to indemnify 
insured aganit liability at Common law also — 
Insurers liability held was not limited to statu- 
tory liability under Workmen’s Compensation 
Act Mad 198 C 


- 
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Motor Vehicles 


(comntz.) 

.— +S, 96 (2) ‘§.110-C (2-A) — Claim for 
compensation -~— Whether -3 insurer can raise plea 
that accident was- not. due to baka driving 
of vehicle l d 198 A 
—-S. 110-A’ acy ‘travelling are speed 
o cement road — Car. coming from front — 

rry while curve “skidding, leaving road 
and falling iato djacent eo Davee ee guilty 


—S. T10-B — ‘See. also Tort .— ee 

Ker 109 
aS, LOB - — = Nelie sc “School Zone” - 
— Standard of care in driving Kant 188 A 


a 110B and 110D — Compensation 
pouipenseton ee not oe. high but 
e on the excessive — Appellate 
Court will not interfere - 
Kant a k: 


TES 110-B — Deceased 2 co Tea aged 
ST Bs, - pa 
Rs 50/. P . M. for his family ud paying 
held would have lived upto ary years — Com- 
pensation of Rs, 10,000 held was proper 
—S. 110-C SA Scope of ae D 
— power er — 
Unfettered by other prov doos oi the Act or, 
the rules framed thereunder ut the proce- - 
dure devised by Tribunal should ae be con- 
trary to the Statute or rules framed therewmder 
— Tribunal can allow amendment of claim ` 
petition ~ Delhi 108 


——S. 110-C (2-A) — See Ibid, S. 96 (2) 
: Mad 1 


——-S, 110-D — See Ibid, S. 110-B - 
Kant 188 ie 
on an Natural Gas Commission -Act (48 of 
——-§, 31 — See Constitution of India, Art 12 
—~—~S. 32 — See Constitution of India, Art. 12 
’ SC ‘1381 
l PANCHAYATS 
—Assam Panchayati Raj Act (11 of 1973) 
———§, 12 (1) (g) — See also Ibid, S. 153 
Gauhati 61 C 
12 (D @) — ‘Office of Profit’ — Inter- 
sarees of — Contractor under a Government 
tee eae — zh a holder of office of profit— 
Order rejecting his nomination paper is. won 


Gauhatl 61 A 
-oie 
Ee = 


of office of 
binding on election 
—Assam Panchayati Raj (Constitution) 
(1973) 


m Not final 
i Gauhat! 81 C 
—~—R. 20 1) — See 


Rules 


(1) Panchayats — Assam ` Panchayati Raj Act 
(2) {19% S mee en dayat Raj he 
ee anchaya 

(1973), S Gauhatt , 1¢ 
m—R. 24 (2) — on Constitution of ae 
Art. 226 Gauhati 61 B 
R. §1 — See Constitution ‘of aa tain os 


a Wale Banduwats “Ad (68 mnt oss) 
ZS. 86 — See Constitution of India, Art. 298 





88 . new cause of action not Ada 


Penal Code (45 of -1860) 

——-S. 802 — See also Criminal P, C. (1898), 
S, 428 SC 1387 
——S. 302 — Pre-planned cold blooded murder 


— No extenuating circumstances — Death sen- 
tence is justified SC 1820 D 
——S§, — Question whether death was caus- 


ed by the poison alleged. to have been adminis: 


to the deceased — Two views possible 
and 844 of 1967 D/- 


——S. 302 — Murder — Sen 
ing circumstances — Death sentence commuted 
to life imprisonment 

Aa 804A — — Bash and ne 


969 
1969, D/- 12-8-1070 (andl Pra), 


Police Act (5 of 1861) 

——_S, a 2) c) — M. P. Police Regulations, 
Regns. 855 856 Provisions regarding 
domiciliary visits and subjecting persons to sur- 
veillancə -— Provisions have statutory force 


SC 1878 A 
Precedents 
———When binding — Per incuriam ie 
— What is 84 “D 


Presidency Towns Tasolvency Act (8 cae 
—e—Ss. 12 (1) (o) and 90 (4) — Petition to 
amend main insolvency petition Pape ucing 

date of in- 
solvency petition — Am Cadea not to be al- 
lowed. Mad 215 
———S, 90 (4) — See Ibid, 5. AO GEET 
Preside ntial ‘and Vice-Presidential Elections Act 

(31 of 1952) 


——S§. 5-B — Ses also Ibid, S. 13 Ae 
12 A 


 ——Ss. 5B and 5C (as amended ayn Act 5 of 


1874) — Not ultra vires the Constitution 


SC 1288 B 

— s. 5C — See 
) Ibid, S. 5-B SC 1288 B 
Delhi 112 A 


2) m S. 13 (a) l 
——§S. 5C (2) f ma Act 5 of 1974) 
—~ Enclosing of cheque with nomination paper 
-= Does not comply with the mandatory re- 
quirement of S. Yo ) SC 1288 A 


——S, 18 (2) — “Candidate” — Person quali. 
sc nar pa lett a pirates ast 


ying wen requirements of Act — Not a candi- 

SC 1288 C 

ote Ss, 13- (a), 14 (2) 5-B, 5-C — Constitution 

A tas Article 71 (8) — None ex ta “Can- 

didate” ed Section 18 (a) has locus 

tu e hallean Presidential Seon Di 
——S. 14 (2) — Sew Ibid, §. TO 


112 A 
N, re TL and 
‘226 — gece regarding Presidential grey 
incidentally challenging constitutionality of 
tutes/provisions — Proper forum is Gears 
Court, not High Court Delhi 112 B 


ee i Adotteration Act (87 of 
——S, 2 (xii) — See Ibid, S.7 SC 1809 B 
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Prevention of Food AduHeration Act (contd.) 


—-~—Ss, 7, 14 and 2 (Xi) — Distributor can 
be prosecuted under Section 7 — “Sale” 
clu distribution SC 1809 a 


—~S, 14 — See Ibid, S. 7 SC 1309 B 


——Ss, 19, 20 and 20A — Joint trial of vendor 

and distributor or manufacturer — Distributor 
or manufacturer can be jomed as co-a 
initially, AIR, 1988 Punj 421. 1975 Cri LJ 479 
(Ker) and 1969 Ker LT 845, Overruled 

SC 1809 C 

—~Ss, 19, 20, 20A — Joint trial of manufac- 
turer, distributor and retail seller — Legality. 
1978 Cri. LJ 690 (Delhi), Reversed oa facts 


C 1309 D 
——S. 20 — See Ibid, S. 18 SC 1309 C, D 


——-S, 20A — See also Ibid, S. 19 
SC 1309 C 
——S. 20A — Power of Court to A e 
manufacturer etc. — It can ' be exercised only 
during the course of the trial - 
Provincial Insolvency Act (5 of 1920) 


——S. 2 (J) (d) — Ses Ibid, S. aa 2), 
——-S. 28 — See Limitation es 11008), 4 Ri 
Andh Pra 


= 28 =), 28 ©) $3 ya) = Delt 
on “property” in =< ca- 
bility — Word “property” in we = Wea 
ing — Exemption under S. 28 2 a 

Punf ra R AN 
—~Ss. 28 (2), 28 (5) — Civil P. 
S. 60 (1) (ccc), Proviso (Punj) — afoot 08} 
amendment by Punjab Act 6 of 1942 — Scope 
of $. 28 (2) — Ground floor of residential 


house used by judgment-debtor himself for busi- 
ness — It is oa from ing in Insolvency 
Court under S. 28 (2) Punj 214 C (FB) 


Provincial Small Cause Courts Act (8 of 1887) 
——-§, 17 (1) proviso — Ex yore decree — Set- 
ting aside — Deposit of decretal amounts — 
Not necessary along with the a aon 


Andh Pra 196 A 
eS AT i ty pe decree —- 
aside — 


on sufficiency 
cause is aan ad | Andh Pra 196 B 
PUBLIC SAFETY 


ay of Internal Security Act (26 of 
l l ; 


——S, 3 — Detention — Order based on acti- 
vities prejudicial to maintenance of public order 
— Grounds ye on germane to tion of 
maintenance of pis and services essential to 
community — ty of detention SC 1408 


—S, 3 — Bee District Magistrate 
passing order of detention — about three months 
after placing of the case of detention before 
him — No explanation for the delay — Deten- 
tion ig unsustainable SC 1408 





ent Charges snd Acreage Act 


Punjab Betterm 
(2 .of 1953) 


betterment charges under S. 5-A without re- 
uisite notification under S. 5 (i) and without 


ollowin ne prescribed by Rule 11-A — 
Validity (C. P. PNo. $700 of 1974, D/- 


_Representation 
——§, ges This 128 (6) 


ee Betterment Charges and Acreage Act 
8-8-1974 (Punj and Har), Reversed) 


Puni 218 ) 

——S. 5-A — See Ibid, S. 4 Punj 213 A 
Punjab charges and creage Rates 

Rules (1955) . å 
——R. 11A — See rao Betterment charges 
and Acreage Act (1953), S. 4 Puonf 218 (FB) 
Punjab Consolidation o £ Land Proceedings (Vall- 

dation) Act (4 of 1972) 

See under Tenancy Laws : 
sha nied of Land Tenures Act (10 of 


i 


See under Tenancy Laws 


Railways Act (9 of 1890) 
—-—Ss, 26, 41 — Suitfor refund of unreasonable 
charges — Suit is not barred Guj 116 A 
—-—5S, 41 — See Ibid, S. 26 
——S,. 78-B.— Overcharge 
were collected illegally. arb 
sonably —— Claim is not qne of ‘ 
tracting provisions of S. 78-B —. Hence claim no- 
tice is not necessary Guj 116 B 
—-—S, 80 — Does not affect High Courts juris- 
diction under Cl. 12 of the Letters Patent 
Cal 265 C 

Rajasthan Premises (Control of Rent and Evic- 

tion) Act (17 of 1950) tat 

See under Houses and Rents 

ens Tenancy Act i of 1955) 

See under Tenancy Laws 
Registration Act (16 of 1908) 
—-—§. 17 (1) (d) — See T. P. Act (1882), S.. 107, 
Para 1 Raj 147 A 
—-—S§. re — Registration of a document — 
When tak sage Mad 228 A 


the People Act (43 of 1851) 
SC 1417 B 


—-—S, 116-A — Appeal to Supreme Court — 
Scope of interference with finding of fact 


SC 1417 A 
——S. 128 (6) — Corrupt mache — Charge 
of incurring or cae a enditure in 


contravention of S. — Soe as 
ed beyond eas doubt 


Road Transport Corporations Act ee 
-S Re EE are 


eld ig prov- 
1417 B 


Pat 179 
63 (l),. Proviso (2) — Starting and ` ter- 
sh ints of the route situate within the 


State of Bihar — 936 miles of the route falling 
in State of West Bengal — Permit counter- - 
Autho. of West 


a S. 
(2) and not under S. 


Osis 
——Capital loss — See SC 1283 


State Co-operative Bank Staff Regulations 


—— 37 — See Co-operative Societies 
Bihar Co tive Societies Rules (1969), R15 


Succession Act (39 of 1925) 


eee by State Transport 
Bengal — Case falls 68 (1), Proviso 
. Pat 179 


Ss. 59, 63 — Proof of a will —— Require- 
ments “Gauhat! 50 
——S. 68 — See Ibid, S. 59 Gauhati 50 


~~ 
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Succession Act (contd.) 
eS. ros Will — Construction — Burden 
Madh Pra 186 D 


——S. 284 — See Ibid, S. 232 Mad 194 
——S. 285 — See Ibid, S. 282 Mad 194 
Tamil Nadu Hindu Prevention and 


(Bigamy 
Divorce) Act (6 of 1949) ` 


——S§. 4 (1) — tions and Main- 


See 
tenance Act (1958), S. 18 .(2) (d) Mad 202 A.. 


Tamil Nadu Panchayats Act (85 of 1958) 

See under Panchayats, 

TENANCY LAWS 

—Bihar Land Reforms Laws (Re Mines 

and Minerals) Validation Act (42 of 1969) 
——S, 2 — See Constitution of India, Art 845 
-Kerala Land Reforms Act (1 of 1964) 
—Pre. and Ss. 75 to 80-G — Act lies to 
municipal areas — 1972 Ker LT 891, 


Ss. 75 to 80-G — See Ibid, Pre 


—Punjab Consolidation of Land Preceedin 
(Validation) Act (4 of 1972) 


—— Preamble and S. 2 — Act to undo certain 
PHT decisions ot High Court — Constitutional 


ty Punj 201 


Be Security of Land Tenures Act (10 of 


$53) 
Le 5 (B) and 19 (B) — Permissible area 
— Reservation for self-cultivation — State for 


ee — Seo thid, §. 5 


210 
—Rajasthan Tenancy Act (8 of 1055) ER 
——§. 239 (1) to — Suit f ent — 
on of peor (5) is oo ae 
ourt — Por N = by jenny Officer 


after Teca of fin 


1954 


—S. 44 — Procee 


dings under S. 151, Civil 
to revise order under S. 44 (2a 


P. C. 

egal 7 A 
EA See Ibid, S. 45 Cal 257 B 
— Ss. 45 and AA (2a) — Impugned order ee 
orting to correct of rights 

pe ere cade 8 Ae teak ies — 


S. 45 cannot be invoked as it empowers Re- 
venue Ones to correct bona fide mistake 
Cal 257 B 





Tort 
—-—Malicious prosecution — Principles — 
Onus of proving malice —- ‘Malice’ Orissa 121 


—— Negligence — Proof'— Accident occurring 
while bus was being reversed at bus 

Doctrine of res faa loquitur applies Ker 109 
Town improvement 

—House accommodation, scheme with some 
features of another scheme — Framing of — 
See SC 1803 (Pt A) 

Transfer of Pro Act (4 of 1882) 

—S§, 5 — Fam arrangement ~—— Essential 
requisites Madh Pra 138 C 


18 


T. P. Act (contd.) 
———S§, 41 — Necessary conditions — Not ful- 
aed — Transferee not protected Gauhati 56 
“AL — Benami —- Benami ase — 
ried proof of source of purchase money would 
not finally establish ‘benami’ nature of transac- 
tión Raj 130 
9, 52 — Basis of rule of lis pendens — 
Alienee pendente lite cannot claim compensation 
for improvements made by him Punj 205 B 
5. 58-— Mortgage by conditional sale or 
sale with clause for repurchase 120 0 A 
—-——S§, 101 — Merger of equity of redemption 
with the mortgage Mad 223 B 
rw, 105 — aoe also 
‘Ibid, S. 107, Para 1 Raj 147 A 
Pas Act (1882), 8. 52 Ker 90 A 
——+5, eee véd to have been 
paid by defendant to lan — Circumstance 
is not conclusive to show that defendant is ua 
tenant Raj 147 D 
-3 106 — Lease for mixed pr multi-pur- 
poses is not one for manufacuring purpose 
Raj 188 A 
————§, 106 — + Notice of ejectment -~ Cout 
cannot read it in a hyper-critical spirit so as to 
find faults in it on every conceivable ground 
Raj 188 B 
S. 106 — Termination of notice — Essen- 
tials Raj 138 br 
-—--—-§. 106 — Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 18 (6) 
—» Termination lease — Defendant resisting 
suit on ground that notice of termination was 
invalid — Fact that defence was struck out 
under S. 18 29 of Rajasthan a o not 
material — AE oe 
ed on gromd ee pers pee id a ie Oo D 


———§, 108 —- Tenancy-at-will — Section is 
not applicable Raj 147 E 
———Ss. 107, Para 1. and 105 — Tenancy-at- 
will — What is — Provision of annual rent — 

` Effect Raj 147 A 
—r——§, 107, Para 2 — Suit for ejectment — - 
Proof of tenancy Raj 147 
S, 107, Para 2 — Delivery of constructive 
possession Raj 147 C 
———§s. 109 and 116 — Sale lessor of leased 
property — ‘Transferee clothed with right to 


recover rent and eject lessee — No payment of 
rent or oo to lessor necessary — S. 116 
not app Raj 186 C 
not gen ne & and (f) — Merger — Illiterate 
tenant becoming mortgagee or mo gee — 
There SE po m er by implied ienie ai, AIR 
1962 Punj 48 and AIR 1957 Mad 212 and AIR 
1953 Trav. Co. 584, Dissented from 

Guj 120 B 
—-——§S, 111 (g) — See Limitation Act uem 
Art. 67 Ra 


. j 186 D 
—-5. 116 — See Ibid, S. 109 Raj 


186 C 

U. P. ie F Order (1974 
(Levy) ( ) 

(1955), s. 7 


— See Essential Commodities Act 

All 272 

optar 8 — See Essential Commodities Act 
fea 3 All 272 
> Villece Abadi Act (8 of 1948) 
re 4 (b) = apply to claim of 
All 248 C 


ee ies. 
-Validating laws — ee by reference 
and imcorporation — V See 

SC 1389 (Pts. A and a 


Fera 
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Wakf Act (29 of 1954) 


Ss. 3 (g), 46 (both sections as amended by 
the Wakf (Amendment) Act, 1969) — Validity 
— Imposition of uniform rate on gross income 
of the wakfs —- Cannot. be said to involve any 
ae discdmiiation ~- Not violative of 

14 of the Constitution. Judgment of P. 
a i Poti, J. in O. P, 2412/71 vee 
Reversed Ker 123 


——S. 46 — See Ibid, S. 8 (g) Ker 128 


. —— Word “Property” — 


West Bengal Estates Acquisition Aot (1 af 1954) 


— See Tort — Malicious prosecu- 
Orissa 


l 121 
ce of Profit” — ` Panchayats 
Assam Panchayati Raj Act ars), S. 12 au a (g) 


tion 


— 


ee 
Provincial Insolvency Act ani) aning oÈ a 0), es 


ERRATA 
AIR 1875 SC 1878 (July) 
5 At p. 1379, _Headnote Pt, B), Col. 2, line 11th from the bottom, 


or the words ‘im ey of society be 
read ‘im bg rs society is volved 
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(2) In relation to the sick textile under. 
takings, the management of which was taken 
over by the Central Government under the 
Gndustries (Development and Regulation) Act, 
1951, there shall be paid by the Cantral 
Government [in addition to the amount re. 
ferred to in sub.gection (1)], to the Commis. 
gioner, in cash, an amount calculated at the 
wate apecified in section 6 of the Sick Textile 
Undertakings (Taking Over of Management) 
Act, 1972, for the period commencing on the 
date on which such management was taken 
over by the Central Government and ending 
on the appointed day. 


. (3) In relation to the sick textile under. 
takings. the management of which was taken 
over by the Central Government under the 
Sick Textile Undertakings (Taking Over of 
Management) Act, 1972, there shall be paid 
by the Central Government [in addition to the 
amount referred to in gub.section (1)}, to the 
Oommissioner in cash, such amount payable 
under section 6 of that Act as remain3 unpaid 
in relation to the period commencing on the 
date on which such management was taken 
over by the Central Government and ending 
on the appointed day. 

(4) A deposit account shall be opened by 
- the Oentral Government, in favour of the 
Oommissioner, in the Public Account of India, 
and every amount paid under this Act to the 
Commissioner shall be deposited by him to 
he oredit of the gaid depoait account in the 
Public Account of India, and thereafter the 
said deposit account shall be operated by the 
Commissioner. 

(5) Separate records shall be maintained 
by the Commissioner in respect of each sick 
toxtile undertaking in relation to which psy- 
ments have been made to him under this Ack. 


(6) Interest accruing on the amounts stand. 
ing to the oredit of the deposit account referred 
0 in sub-section (4) shall inure to the benefit 
of the owners of the siok textile undertakings. 


19, Certain powers of the National Tex- 
tile Corporation. 


(1) The National Textile Corporation shall 
ba entitled to receive, up to the specified date, 
to tha exclusion of all other persona any 
money due to tha sick textile undertaking, 
realiged after the appointed day, notwith. 
atanding that the realisations pertain to a 
period prior to the appointed day. 

(2) The National Textile Corporation may 
make @ claim to the Commissioner with ragard 
to every payment made by the Ousto lian after 
the appointed day but before the date on 
which the Ordinance wa3 promulgated for dis- 
oharging any liability of the owner cf a sick 
textile undertaking in relation to any periot 


(July) 1975 Acts. 8, 
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prior to the appointed day, and every such 
claim shall have priority, in accordance with 
the priovities‘attaching under this Act, to the 
matter in relation to which such liability has 
been discharged by the Oustodian. 

(3) Save ag dtherwise provided in this Aot 
the Habilities in relation to a sick textile 
undertaking in respect of any period prior to 
the appointed day which have not bean dis- 
charged by the Oustodian shall ba the Habili. 
ties of ths owner of that sick textile under. 
taking. 


20. Claims to be made to the Commis- 
sioner. 


Every person having a claim against the 
owner of asick textile undertaking shall prefer 
such claim before the Commissioner within 
thirty days from the specified date. 

Provided that if the Oommissioner is satisi- 
ed that the claimant was prevented by suffi. 
cient cause from preferring the claim within the 
eaid period of thirty days, he may entertain 
the claim within & further period of thirty 
days but not thereafter. 


21. Priority of claims. 

The claims arising out of the matters specifi. 
ed in the Second Schedule shall have priori. 
ties in accordance with the following princi. 
plea namely:— 

(a) category I will have precedence over all 
other categories and: category II will have 
precedence over category IIT and so on; 

(b) the claims specified in each of the 


. categories, except category IV, shall rank 


equally and be paid in full, but if the amound 
is insufficient to meet such claims in full, they 
shali abate in equal proportions and be paid 
accordingly; 

(o) the liabilities specified in category IV 
shall be discharged, subject to the priorities 
specified in this section, in ascordance with 
the terms of the secured loans and the priority 


‘inter go of such loans, and 


(d) the question of payment of a Liability 
with regard to a matter specified in a lower 
category a arias only if a surplu; is left 
after meeting all the liabilities specified in 
the immediately higher category. 


22, Examination of claims. 


(1) On receipt of the claims under geg.. 
tion 20, the Oommissioner shall arrange the ° 
claims In the order of priority specified in the 
Second Schednie and examine thr same in. 
accordance with the said order. i 


(2) Iton examination of the claims, the 
Commissionsr is of the opinion that the 
amount paid to him under thig Act is not 
sufficient to meet the liabilities apecifled in 


X 
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any lower category, he shall not be required 
to examine the Liabilities in respect of such 
lower category: 


93. Admission or rejection of claims. 


' (1) After examining the claims’ with re. 
ference to the priority set out in the Second 
Echedule, the Commissioner shall fix a certain 
date on or before which every claimant eball 
file the proof of his claim or ba excluded from 
the benefit of the disbursement made by the 
Commissioner, 


(3) Not less than fourteen days’ notios. of 
the date so fixed shall be given by advertise. 
ment in one issue of the daily newspaper in 
the Hnglish language and one issue of the 
daily newspaper in ihe regional language as 
the Comm'ssioner may consider ruitable, end 
every such notice shall call npon the claimant 
to file the proof of his claim with the Com- 
missioner within the time specified in the 
advertisment. 


(3) Every olaimant who fails to file the 
proof of his claim within the time specified by 
the Commissioner shall be excluded from the 
diaburgements made by the Commissioner. 


(4) The Commissioner shall, after such in. 
vestigation as may, in his opinion be necessary 
and after giving the sick textile undertaking 
an opportunity of refuting the claim ard after 
giving the claimanta a reasonable oy portunity 
of being heard, in writing, admit or reject the 
claim in whole or in part. 


(5) The Commissioner sball have the 
power to regulate his own procedure in all 
weatters arising out of the discharge of hig 
fonctions including the place or places at 
which he will hold his sittings and shall, for 
the purpose of making any investigation under 
this Act, have the faxe powers as are vested 

‘in a Givi] court under the Code of Civil Proce- 
dure, 1908, while trying a suit, in respect of 
the following matters, namely :— 

(a) the summoning and enforcing the 
attendance of any witness and examining him 
on oath; : 


(b) the dissovery and production of any 
document or. olher material object producible 
as evidence; 


(o) the reception of evidence on affidavits; 


(d) the issuing of any commission for the 
examination of witnesses. 

(6) Any investigation before the Commis. 
sioner shal) be deemed tobe a judicial pro. 
ceeding witbin the meaning of eeciicns 193 
ani 228 of the Indian Penal Codeand the 
Commissioner shall be deemed io be a civil 
court for the purposes of -geotion 195 and 
Ohapter XXVI of the Oode of Criminal Proce. 
‘dure, 1973. 


A, I, Es 


(7) A claimant who is discatisfied with the 
decision of the Commissioner may prefer am 
appeal against the decision to the principal 
civil court of original jurisdiction within the. 
locs] limits of whose jurisdiction the siok. 
textile undertaking is situated : 


Provided that where a pereon who is Judge- 
of a High Court is appointed to be the Oom- 
missioner, such appeal shall lie to the High 
Court for the State in which the sick textile. 
undertaking is situated, and auch appeal shall 
be-heard and disposed of by not leses thar» 
two Judges of that High Court. 


24. Disbursement of money by the Com.. 
missioner to claimants. : 


After admitting a clairh under this Act, 
the amount due in respect of such claim abalk 
be credited by the Commissioner to the rele. 
vant fond or be paid to the person or persone 
to whom such sums are due and on such credit. 
or payment the liability of the owner in reg. 
pect of auch claim shall stand discharged. 


95. Disbursement of amounts to the 
owners Of sick textile undertakings.. 
(1) If out of the monies ‘paid to him im 
relation to a sick textile undertaking, there 
is @ balance left after meeting the liabilities . 
as specified inthe Second Schedule, the Com. 
missioner shall disburse such balance to the 
owner of such sick textile undertaking. 


(2) Before making any payment -to the 
owner of any sick textile undertaking under 
sub-section (1), the Commissioner shall satisfy 
himeelf as to the right of such person to re- 
ceive the wholes or any paré of such amount, 
and in the event of there being a doubt or 
diepute ag tothe right of ihe pereon to re. 
ceive the whole or any part of the amount 
referred to in sections 8 and 9, the Commis. 
sioner ehall refer the matter to the court and 
make the disbursement in accordance with the 
decision of the court. 


(3) For the removal of doubts, it is hereby 
declared that the entries in column (3) of the 
Firat Schedule shall not be de&med to be 
conolusive ag tothe right, title and interest. 
of avy person in relation toany sick textile. 
undertaking specified in the corresponding. 
entries in column (2) of the said Schedule and 
evidence thall be admissible to establish the 
right, title and interest of any person in rela. 
tion to such eick textile undertabing. 


(4) Where any machinery, equipment or- 
other property in a sick textile undertaking 
has vested in the National Textile Corpora» 
tion, but such machinery, equipment or other 
property dces not belong to the owner of 
puch sick textile undertaking, the amount. 
specified in column (4) of the First Schedule 
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against gush cick textile undertaking shall, on 
a reference made to it by the Commissioner, 
be apportioned by the court between the 
owner of such sick textile undertaking and the 
owner of cuch machinery, equipment or other 
-~ property having due regard, to the value of 
such machinery, equipment or other property 
on the appointed day. 

Ezplanation.—In this section, ‘court’, in 
relation to a sick textile undertaking, means 
the principal civil court of original jurisdic. 
tion within the local limits of whose jurisdic. 

tion the sick textile undertaking is situated. 


26. Undisbursed or unclaimed amounts 
to be deposited to the general re- 
‘venue account. 

Any money paid to the Commissioner which 
remaing undisbursed or unclaimed for a 
period of three years from the last day on 
which the disbursement was made, shall be 
transferred by the Commissioner to the general 
revenue account of the Central Government; 
but a claim to any money so transferred may 
be preferred to the Oentral Government by 
the person entitled to such payment and shall 
be dealt with as if such transfer had not been 
made, the order, if any, for payment of the 
claim being troated as an order for the refund 
of revenue. 

CHAPTER VII 
MISsORLLANEOUS 
27. Assumption of liability. 

(1) Wheres any liability of the owner of a 
sick textile undertaking arising out of any 
item specified in category I of the Second 
Schedule is not discharged fully by the Com. 
missioner out of the amount paid to him 
under this Act, the Commissioner shall inti. 
mate in writing to the Oentral Government 
the extent of the liability which remains un. 


discharged, and that liability shall be as.. 


sumed by the Central Government, 


(2) The Central Government msy, by order, 
direct the National Textile Corporation to take 
over any liability assumed by that Govern. 
ment under sub.seciion (1) and on receipt of 
such direction, it shall be the duty of the 
National Textile Corporation to discharge 
such liability. | 
98. Management to continue to vest 

in the Custodian until a'ternative 
arrangements are made. 

Notwithstanding the vesting, under thi; 
Act, of a siok textile undertaking in the 
National Textile Corporation,— 

(a) the Custodian who has been managing 
the affairs of such undertaking before the date 
on which tha Ordinance was promulgated 
shall, until alternative arrangements have 
been made by the National Textile Corpora. 
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tion, continue to manage the affaira of such 
undertaking as if the Custodian had been 
authorised by the National Textile Corpora- 
tion to manage the affairs of such undortak. 
ing; and | 

(b) the Custodian or any parson authcrised 
by him for this purpose shall, until alternative 
arrangements have been made by the National 
Textile Corporation, continue to be authoriced 
to operate, in relation to the sick textile 
undertaking, any account of such under. 
taking in a bank as if such Oustodian or the 
person authorised by the Oustodian had been 
authorised by the National Textile Corpora- 
tion to operate auch account. 


29. Act to override all other enactments. 

The provisions of this Act shall have effect 
notwithstanding anything inconsistent there. 
with contained in any other law for the time 
being in force or in any instrument having effect 
by virtue of any law other than tbis Act or in 
any decree or order of any court, tribunal or 
authority. 


30. Contracts to cease to have effect un. 
less ratified by National Textile 
Corporation. 

(1) Every contract entered into by the 
owner or occupier of any sick textile under. 
taking for any service, sale or supply and in 
force immediately before the appointed day 
shall, on and from the expiry of one hundred 
and eighty days from the date on which this ` 
Act receives the assent of the President, cease 
to have effect unless such contract is before 
the expiry of that period, ratified, in writing, 
by the National Textile Oorporation and in 
ratifying such contract the National Textile 
Corporation may, with the previors approval 
of the Central Government make such altera. 
tions or modification] therein ag it may 
think fit: 

Provided that the National Textile Corpora. 
tion shall not omit to ratify a contract, and 
shall not make any alteration or modification 
in a contract, unless it is satisfied that such 
contract is uninly onerous or has been entered 
into in bad faith or is detrimental to the in- 
terest of the sick textile undertaking. 

(2) The National Textile Corporation shal} 
not omit to ratify a contract, and, shall not 
make any alteration or modification therein, 
except after giving to the parties to the oon- 
tract a reasonable opportunity of being heard 
and except after recording in writing its 
reasons for refusal to ratify the contract or 
for making any alteration or modification 
therein. 


31. Transfer of assets, etc., to be void in 
certain caseg, 

(1) Except with the prior approval of the 

Central Government, no owner of a sick tex. 
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tile undertaking, specified in the Schedule to 
the Sick Textile Undertakings (Taking Over 


of Management) Act, 1972, the management 


of which could not be taken over by the Oen- 
tral Government by reston of any decree, 
order or injunotion of any court or otherwise, 
shall, on and from the date of introduction of 
the Sick Textile Undertakings (Nationaliaa. 
' tion) Bill, 1974, in the House of the People, 
transfer, by sale, mortgage or otherwise, any 
property or other asseta forming part of the 
said sick textile undertaking and any such 
transfer without the previous approval of the 
Central oreraa shall be void and inopera- 
tive. 


(2) Any person who contravenes the provi- 
sions of sub-section (1) shall be punishable 
with imprisonment for a term which may 
extend to two years or with fine which may 
extend to ten thougand rupees, or with 
both. 


32. Penalties. 

Any person who. 

(a) having in his possession, custody or con. 
trol any property forming part of a sick tex- 
tile undertaking wrongfully . withholds such 
property from the Oentral Government or the 
National Textile Corporation, or any person 
authorised by that Government or Corporation, 
ag the case may be, in this behalf, or 


(b) wrongfully obtains possession of, or 
retains, any property forming part of the sick 
textile undertaking or wilfully withholds or 
fails to furnish to the Oentral Government, 
the National Textile Corporation or any person 
specified by that Government, or Corpora. 
tion as the case may be, any document relat- 
ing to such sick textile undertaking which 
may be in his possession, custody or control or 
fails to deliver to the National Textile Cor. 
poration or, any person specified by that Oor- 


poration any agaots. books of account, registers - 


or other documents in his custody relating to 
the sick textile undertaking, or 


: (o) wrongfully removes or destroys any 
property forming part of any sick textile 
undertaking or prefers any claim under this 
Act which he knows or bas reasonable cause 
4o believe to be false or grossly inaccurate, 
shall be punishable with imprisonment for a 
term which may extend to two years, or with 
fine which may extend to ten thousand ‘rupeas, 
or with both. 


33. Offences by companies. 

(1) Where an offence under this Act has 
been committed by a company, every person 
who at the time the offence was committed 
was in charge of, and was responsible to, the 
company for the conduct of the business of 
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the company as well as the company. shall be 
deemed to be guilty of the offence and shall 
be liable to be proceeded against and punished 


. accordingly: 


Provided that nothing contained in this sub. 
section shall render any such person liable to 
any punishment, if he proves that the offence 
was committed without his knowledge or that 
he hai exercised all due diligence to prevent 
the commission of such offence. 

(2) Notwithstanding anything contained in 
sub-section (1), where any offence under this 
Act has been committed by a company and 
ib ig proved that the offence hag been com. 
mitted with the consent or connivance of, or 
is attributable to any neglect on the part of, 
any director, manager, secretary or other 
officer of the company. auch director, manager, 
secretary or other officer shall be deemed to 
be guilty of that offence and shall be liable to 
be procesded againat and punished accordingly. 

Explanation. — For the purposes of this 
peotion, s= 

(a) ‘‘“eompany’’ means. any body corporate 
and includes a frm or other association of 
individuals; and 

(b) “director”, in relation to a firm, means 
& partner in the firm. 


34. aa of action ‘taken in good 
fait 
No sult, prosecution oz other legal proceed- 
ing shall lie against the Oentral Government 
or any officer of that Government or the 
Custodian or the National Textile Corporation 
or any Subsidiary Textile Corporation or any 
officer or other person authorised by either of 
such Corporationa for anything which is in 
good faith done or intended to be done under 
this Act, 


35. Textile companies not to be wound 
up by the court. 

No proceeding for the winding up of a tex. 
tile company, the right, title and interest in 
relation to the siok textile undertaking owned 
by which have vested in the National Textile 
Corporation under this Act or for the appoint. 
ment of a receiver in respect of the business 
of the sick textile undertaking shall lie or be 
proceeded with in any court except with the 
consent of the Oentral Government. 


$6. Delegation of powers. 

(1) The QOentral Government may, by 
notification, direct that all or any of the 
powers exercisable by it under this Act, other 
than the power under section 37, may also 
be exercised by any person or persona as May 
be apecified in the notification. l 

(2) Whenever any delegation of power is 
made under sub-section. (1), the person to 
whom such power has been delegated shal) 
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act under the direction, control and supervi- 
gion of the Central Government. 


37. Power to make rules. 


(1) The Central Government may, by 
notification, make rules to carry out the provi. 
gions of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such 
rules may provide for all or any of the fol. 
lowing matters, namely:— 

(a) the time . within which the manner in 
which an intimation referred to in sub.sec. 
tion (4) of section 4 shall be given; 

(b) the manner in which monies in any 
provident or other fund referred to in seo. 
tion 15 shall be dealt with; 

(0) any other matter whichis required to 
be, or may be, prescribed. 

(3) Every rule made by the Central Gov- 
ernment under this Act shall be laid, as soon 
ag may be after it is made, before each 
House of Parliament while it is in session for a 
total period of thirty days which may be com. 
prised in one session orin two or more suc. 
ceszive seszions, and if, before the expiry of 
the session immediately following the session 
or the successive sessions aoresaid, both Houses 
agree in making any modification in ths rule 
or both Houses agree that the rule shonld 
not be made, the rule shall thereafter have 
effect only in such modified form or be of no 
effecs, as the casa may be; so, however, that 
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any such modification or annulment shall be 
without prejudice to the validity of anything 
previously done under that rule. 


38. Power to remove difficulties. 


If any difficulty arises in giving offect to 
the provisions of this Act, the Oentral Gov. 
ernment may, by order not inconsistent with 
the provisions of this Act, remove the diffi. 
culty : 

Provided that no such order shall be made 
after the expiry of a period of two years from 
the date on which this Act receives the assent 
of the President. 


39. Declaration as to the policy of the 
State. 


It is hereby deolared thai this Act is for 
giving etfeat to the policy of the State towards 
seouring the principles specified in clanse (b) 
of Article 39 of the Constitution. 


Hzplanation.—In this section, State” has 
the same meaning as in Article 12 of the 
Oonatitution. 


40. Repeal and savings. 


(1) The Sick Textile Undertakings (Nation- 
alisation) Ordinance, 1974, ig hereby re- 
pealed. l 

(2) Notwithstanding suoh repeal, anything 
done or any action taken under the Ordinances 
so repealed snall be deemed to have bsen 
dons or taken under the corresponding provi- 
sions of this Act. 


THE FIRST SCHEDULE 
[See sections 2 (h), 8 and 18] 








RI. Name of the undertaking Name of the owner Amount 
No. (in rupees) 
(1) (2) (3) (4) 
1 Adoni Ootton Mills, alar Road, Adoni Cotton Mills Limited, 22, 10,79,0C0 
Adoni (Andhra Pradesh) Bell Building, Sir P. M. Road 
Bombay.1. 
2 Ahmedebad Jupiter Spinning, ) 
Weaving and Manufacturing 
Mills, Mill No. ~1, Dadheechi The Ahmedabad Jupiter Spinning, 1,39,06,000 
Road, Ahmedabad (Gujarat) | Weaving snd Manufacturing Com. 
pany Limited, Dadheechi Road: 
3 Ahmedabad Jupiter Srinning, Ahmedabad. 
Weaving and Manufacturing 2,35,68,000 
Mills, Mill No. 2, Parel, Bom. | 
bay. 13 (Maharashtra) 
4 Ahmedabad New Textile Mills, Out- The Ahmedabad New Textile Mills 93,44,000 
side Raipur Gate, Ahmedabad Company Limited, Outside Raipur 
(Gujarat) Gate, Ahmedabad. i 
5 Ajudhia Textile Mills, Azađdpur, The Ajudhia Textile Mille Limited, 8,41,000 


Delhi-33 $ 23.24, Radha Bazar Street, Cal. 
— P3306 miei 
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15 
16 
17 


19 
20 


21 
22 


93 
24 
25 

96 
a 


28: 





(2) 
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(3) 


Á. 1L. R. 
(4) 


Alagappa Textiles (Cochin) Mills, 


Alagappangar (Kerala) 
Anantapur Cotton Milis, Tadapatri 
(Andhra Pradesh) 


Apollo Mills, N. M. Joshi Marg, 


OChinchpokli, Bombay.]1 (Maha. 
rashtra) 

Arati Cotton Mills, Dassnagar, 
Howrah (Wert Bengal) 

Associate Industrisa (Assam) (Spinn. 
ing Unit), Ohandrapar, Distt. 
Kamrup (Assam) 

Aurangabad Mills, Aurangabad 
(Maharashtra) 

Azam Jahi Mills, Warangal (Andhra 
Pradegh) 

Balarama Varma Textile Milla, 
Shencotiah (Tamil Nadu) 

Bangasri Cotton Mills, Sodspur 
(West Bengal) 


Bengal Fine Spinning and Weav- } 
ing Mills, Mill No. 1, Konnagar, | 
District Hooghly (West Bengal) À 

Bongal Fine Spinning and Weav. 
ing Mille, Mill No. 2, Kataganj, | 
District Nadia (West Bengal) 


Bengal Liuxmi Cotton Mille, 
Serampore, D.strict Hooghly 
(West Bengal) 

Bengal Nagpur Ootton Mills, 


Rajnandgaoa (Midhys Pradesh) 
Bengal Textile Mills, Cossimbazar 


- (West Bangal) 


Bihar Oo-.operative Weavers’ Spin- 
ning Mills, Mokameh, Patna 
(Bihar) 


Bijli Cotton Mills, Mendu Road, 


Hathras (Uttar Pradesh) 

Borhanpur Tapti Mills, Lalbag. 
Burhanpur R, 8. (Nimar) (Madhya 
Pradesh) 

Combodia Mills, Ondipudur, 
batore.16 (Tamil Nadu) 

Oannanore Spinning and Weav. 
ing Mills Cannanore (Kerala) 

Cannanore Spinning and Weaving | 
Mills, Mahe (Pondicherry) j 

Central Cotton Mills, Howrah (West 
Bengal) 

Obhaganlal Textile Milla, Ohalig. 
gaon, Hast Khandesh (Maharashtra) 


Ooim. 





Coimbatore Murugan Mille, Mettu- 
palayam Road, Coimbatore- 11 


The Alagappa Textiles (Cochin) 
Limited, Alagappanagar (Kerala). 
The Anantapur Cotton Mills 
Limited, Tadapatri (Andra Pra- 
degh) 


Apollo Mills Limited, N. M. Joshi 
Marg, Ohinchpokli, Bombay-.11 
(Maharashtra). 

Arati Cotton. Mills Limited, 29, 
Strand Road, Calcutta-1. 

Associated Tndutries Uani. 
Ohaadrapur, Distt. Kamrup 
(Assam). 


The Aurangabad Mills Limited, 16, 
Himziri Padam ‘Tekri, Pedoor 
Road, Bombay. 26 

The Azam Jahi Mills Limited, 153, 
Gonfoundry Road. Hyderabad. 

Balarama Varma Textiles Limited, 
Shencotiah (Tamil Nadu). 

The Bangasri Cotton Mills Limited 
Chandrachur Sadan, Sodepar, 24. 
Parganas (West Bengal). 


Bengal Fine Spinning and Weaving 


Mills Limited, 7, Bipin Biberi Gan- 
guly Street. Calcutta, . 


Bengal Luxmi Cotton Mills Limited, 
7, Ohowringhee Road, Calcutta. 


Bengal Nagpur Ootton Mills Limited, 
4, Lyon: Ringe, Oalautia. 

Bengal Textile Mills Limited, Mer. 
canfile Building, Lal Bazar, Oaloutta. 

Bihar Oo-operative Weavers’ Spinning 
Milla Limited, Mokameh, Patna. 


The Bijli Oottoa Mills (Private) 
Limited, Agra (Ustar Pradesh.) 

The Burhanpur Tapti Mills Limited, 
Borhanpur R. S. Nimar (Madhya 
Pradegh). 

The Combodia Mills Limited, Ondipu- 
dur, Coimbatore-16 (Tamil Nadu). 

The Oannanore Spinning and Weaving 
Mills Limited, Cannanore (Kerala). 


Central Ootton Mills Limited, 9, Bra- 
bourne Road, Calontta 1. 

The Ohhagan'al Textile Mills (Private) 
Limited, Chowk, Bhopal (Madhya 
Pradesh). 

The Coimbatore Murugan Mills Limit. 
ed, Moettupalayam Road, Ooimba- 
tore-11, 


43,62.000 
2,97,000 


1,20,37.000 


4,85,000 
14,14,000 


1,000 


92,95,000 
34,00,000. 
4,85,600 


15,16,000 
11,96,000 
22;00,000 


69,71,000 
3,48 ,000 
13.07,000 


21,49,000 
 88,80,000 


64.40,000 
47,08,000 
61,324,000 
41,10,000 

§,42,000 - 


18,650,000 


aay 
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‘29 Coimbatore Spinning and Weaving The Coimbatore Spinning and Wear- 47,03,000 
Milis, Krishnaswamy Modaliar ing Company Limited, Krishna. 

Road, Coimbatore.1 swamy Mudaliar Road, Ooimbatore.1. 

30 Dayalbagh Spinning ani Weaving Sir Sahabji Maharaj Mills Limited, 5,74.000 
Mills, Amritsar (Punjab) Dayalbsgh, Agra (Uttar Pradesh). 

31 Digvijay Spinning and Weaving The Digvijay Spinning and Weaving 175,.65,000 
Mills, Galbagh,: Parel, Bombay-33 Company Limited, Lalbagh, Parel, 

( Maharashtra) Borza7-33. 
32 Edward Mills, Beswar (Rajasthan) The Edward Mills Company Limited, 8,798,000 
Bsswar (Rajasthan). 

33 Edward Toxtile Mills, Ferguson Eiward Textile Mills Limited, Indu 868,28,000 
Road, : Lower Parel, Bombay House, Dougall Road, Bailard Eg. 
(Maharashtra) tate, Bombay (Maharashtra), 

34 Fine Knitting Mills, near Ohamun. The Fine Knitting Company Limited, 10,17,000 
damata, Asarva Road, Ahmedabad -Asarva, near Chamundamata, 

(Gujarat) Ahmedabsd.16 (Gujarat). 

35 Gaya Ootton and Jute Mills, Gaya Gaya Cotton and Jute Mills Limited, 10,49,000 
(Bihar) Gaya (Bihar). 

36 Himabbai Manufacturing Mills, Out- The Himabhai Manufacturing Com. 64,77,000 
side Saraspor Gate, Ahmedabad pany Limited, Opp. Ohartoda Kabra- 

, (Gujarat) aa Saraspur, Ahmedabad-18 (Guja. 
rat). 

37 Hira Mills, 1/10, Hira Mill Marg The Hira Mills Limited 1/10 Hira 18,39,000 
ee Road), Ujjain (Madhya Pra- Mil Marg (Agar Road), Ujjain 

desh) (Madhya Pradesh). 

38 India United Mills, Mill No,1,) The India United Mills Limited, Indu 
Ambedkar Marg, Bombay-18. 1 House, Narottam Morarjee Marg 

39 India United Mills, Mill No. 2, (Dougall Road), Ballard Estate, 

Bhogale Marg, Bombay.33. | Bombay— 400001. 

40 Indis United Mills, Mill No. 3, } 
Bhogale Marg, Bombay-33 | 

41 India United Milla, Mill No. 4, = 
T. B. Kadam Marg, Bombay-33 | The India United Mills Limited, Indu 1,000 

42 India United Mills, Mill No.6, + House, Narrottam Morarji Marg 
Ohinchpokli Lane, Bombay-27. | (Dougall Road), Ballard Estate 

Bombay-400001. 

43. India United Mills, Dye Works, | 

Sawarkar Marg, Bombay-28 

44 Indore Malwa United Milla, ia The Indore Malwa United Mills Limit. 94,25,000 

-ed, 139, Meadows Street, Fort, 
Bombay. 

“45 Jayshankar Mills Barsi, Barsi, Dis- The Jaa aha Mills Barsi Limited, 31,04,000 
trist Sholapur (Maharashtra) Bearsi, fag District Sholapur (Maha. 

rashtra). 

46 Jehangir Vakil Mills, Outside Delhi The Jehangir Vakil! Milla Company 98,89,000 
Gate, Ahmedabad (Gujarat) Limited, Outside Delhi Gate, Ahmeda- 

bad (Gujarat). 

[47 Jyoti Weaving Fastory, 69, B. K. Jyoti Weaving Factory (Private) Limi- 1,000 
Dey Road, Oalontia-48, West ted, 69,8. K. Dey Bosad. Patipukur, 

| Bengal Oaloutta.48 (West Bengal). 

(48 Keleeswarar Mills. ‘A’ Unit, Ooim. } l 32,08,000 
batore (Tamil Nadu) The Kaleeswarar Mills Limited, 

49 Kaleeswarar Mills,- ‘B’ Unit, + Coimbatore (Tamil Nada). 15,987,000 
Kalaynarkoil (District Ramnad), | 
(Tamil Nadu) j 

30 Kalyanmal Mills, 15, Silnath Oamp, Kalyanmal Mills Limited, 15, Silnath 80,84,000 


Indore (Ma ihya Pradesh) 


Oamp, Indore (Madhya Pradesh). 











Lines, Kanpur (Uttar Pradesh) 


Limited, 14/1, Civil Lines, Kanpur 
(Uttar Pradesh). 
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61 Kanoria Industries (Cotton Milla Kanoria Industries Limited, 59, Netaji, 7,88.000 
Section), Konnagar (West Bengal) Subhas Road, Osleutta.1. : 

52 Kerala Lakshmi Mills, Trichur Kerala Lakshmi Mills Limited, Pul- 25,71,000: 
(Kerala State) lazhi, Tiichur.4, Kerala State. 

53 Keshav Mills, Petlad (Gujarat) Keshav Mills Company Limited, &6,28,000 

Petlad (Gujarat). 

64 Kharar Textile Mills, Kharar, near The Panipat Woollen and General 12,89.000 

. Ohandigarh “Milla Company Limited, Kharar, 

near Chandigarh. 

65 Kishnaveni Textile Mill; Trichy Kishnaveni Textiles Limited, Trichy 25,560,000 

Road, Singamallor Post, Colmba. Bcad, Singanallur Post, Coimba. l 
tore i Tamil Nadu) tore.5. 

56 Laxmi Narayan Cotton Mills, Bishra Laxmi Narayan Cotton Mills Limited, 18,77,00C 
(West Bengal) 4B, Garstin Place, Calcutta-1. ` 

57 Lord ‘Krishna Textile Mills, Saba. Lord Krishna Sugar Mills Limited, 69,928,000 
ranpur (Uttar Pradesh) Ohand Hotel, Chandni Chowk, Delhi. 

58 Mahalakshmi Mills, Beawar (Rajas. The Mahslakshmi Mills Company  3,68,000 
than) Limited, Beawar (Rajasthan), 

. 59 Mahbalaxmi Mills, Vartej Road, The Mahalaxmi Mills Limited, Vartsj 83,61,.C00 © 
Bhavnagar (Gujarat) Road, Bhavnagar (Gojarat). 

80 Mahboob Shahi Kulbarga Mills, Mahboob Shahi Kulbarga Milla Com. 1,34,84,000 
Gulbarga (Karnataka) pany Limited, Gulbarga (Karnataka). 

61 Manindra Mills, Cogsimbazar (West Manindra Milla Limited. B., K. Paul  7,71,0€0 
Bengal) Avenue, Osloutta. 

62 Minerva Mille, Malleswarm, Bange. Minerva Mills Limited, Temple Bar 75,41,000 
lore-3 (Karnataka) Building, 70, Forbes Btreet, Fort, 

Bombay-1. 

63 Model Mills Nagpur, Umrer Road, The Model Mills Nagpur Limited, 1,000 

‘Nagpur (Maharashtra) Tlaco House. Sir Ehirozshah Mehta 
Road, Bombay.1. i 

64 Muir Mills, Civil Line, Kanpur Muir Mills Comrany Limited, Qivil 1,38,60,000 
(Uttar Pradesh) Lines, Kanpur (Uttar Pradesh). 

65 Mysore Spinning and Manufacturing The Mysore Spinning and Manufactur- 84,97.000 
Milla, Magadi Road, Bangalore irg Oompany Limited, 70. Forbes 
(Karnataka) Street, Fort, Bombay. ` 

66 Nairaj Spinning ani Weaving Mills, Natraj Spinning and Weaving Milla 1726.000 
Nirmal, Adilabad District (Andhra Limited, 37, Lal Bahadur Stadium, l 
Pradeth) - Hyderabad.1. 

67 Netha Qo.operative Spinning Mills, The Netha Co.operative Spinning Milla 28,42,000 
608, Hlechigude, Secunderbad-3 Limited, Secunderbad.3. 

(Andhra Pradesh) : 

68 New Bhopal Textile Mills,Chandbar, The New Bhopal Textiles Limited, 7,35.000 
Tehsil Huzur, Bhopal (Madhya Ohandbar, Tebsil Hozur, Bhopal. 
Pradesh) 

69 New Kaiser-icdind Spinning and New Kaiser-i. Hind Spinning and 48.70.000 
Weaving Mills, Gorupdeo Road, Weaving Company Limited,, Ashoka 
Ohinchpokli, Bombay.33 (Maha. Apartment, Altamount Road, Bom. 
rashtra) bay. 

‘70 New Maneckchock Spinning and The New Maneckchock Spinning and 64,37,000 
Weaving Mills, Oppo. Idgah Gate, Weaving Company Limited, Oppo. 
Ahmedabad.16 (Gujarat) Idgah Gate, Ahmedabad-16. 

71 New Pratap Spinning, Weaving and Now Pratap Spinning and Weaving 70.45.000 
Manufacturing Mills, Dhulia, West and Manufacturing Company Limi. 

Khandesh ted, Dhulia, West Khandegh. 
72 New Victoria Mills, 14/1, Civil The New Victoria Mills Company 47,38.000 
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vate) Limited, Madurai. 
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73 -Om Parasakthi Mills, Kishnaraya. Om Parasakthi Mills Limited, Kishna. 27,99,000 — 

: puram, Ganapathy P. O., Ooimba. rayapuram, Ganapathy P.O., Coimba. 
tore.6 (Tamil Nadu) tore.6. l 

74 Orisa Cotton Mills, Bhagatpur, Orissa Cotton Mills Limited, 41, Iron- 1,000- 
Cuttack - pide Road, Calcutta. i. 
75 Ogmanshshi Mills, Mill Road, Osmanshabi Mills Limited, Mill Road, 1,08,71,000 
Nanded (Maharashira) - Nanded (Maharashtra). i 
18 Panipat Woollen Mills, Kharar, near The Panipat Woollen and General 8,40,000 
Chandigarh - Mills Company Limited, Kharar, near 
Chandigarh. ` 
77 Pankaja Mills, Ooimbatore Pankaja Mille Limited, Coimbatore. 28,10,00% 
78 Parvathi Mills, Quilon (Kerala) fee Mills Limited, Quilon 26 05.000 
Kerala): 
78 Pioneer Spinners, Pioneernagar, Pioneer Spinners (Private) Limited, 26,44,000 
(Tamil Nadu) _ Pioneernagar (Tamil Nadu). 
80 Prabha Mills, Viramgam (Gujarat) Prabha Mills Limited, Highway Rose 9,10,0C0 
l Building, 92, Ambawadi Dixit Road, 
Vile Parle, Bombay.57, l 
81 R. B. Bansilal Abiroband Spinning BR. B., Bansilal Abirchand Spinning and 567,50,000 
and Weaving Mills, Hinghanghat Weaving Mills Company (Private) 
(Maharashtra) Limited, Hinghanghat (Maharashtra). 
82 Rajkot Spinning and Weaving Mills, The Rajkot Spinning and Weaving 31,79,000 
Karansinhji Orogs Road, Post Box Mills Limited, Karaneinhji Orosgs 
No, 2, Rajkot (Gujarat) Road, Post Box No. 2, Bajkot 
83 Rajnagar Spinning, Weaving and 
Mannfacturing Mills, Unit No. 1, 
Ahmedabad (Gujarat) The Rajnagar Spinning, Weaving and 68,81,000 
Manufacturing Company Limited, 
84 Rajnagar Spinning, Weaving and |  Ontside Prem Gate, Ahmedabad. 
Manufacturing Milla, Unit No. 2. | 
Ahmedabad (Gujarat) J 
85 Rampooria Cotton Mills, Serampore Rampooria Cotton Mills Limited, 8-B, 47,867,000 
(West Bergal) Lall Bazar Street, Caloutta.1. 

88 R.S.R. Gopaldas Mohta Spinning The R. 8. BR. Gopaldas Mohta Spinning 1,01,€8,0CO 
and Weaving Mills, Akola (Maba. and Weaving Mills (Private) Limited, 
rashtra) Akola, District Akola (Maharashtra), 

87 Savatram Ramprasad Mille, Akola Savatram Ramprasad Milla Company 659,34,000- 
(Maharashtra) Limited, Akola (Maharashtra). 

88 Seksaria Cotton Mills, Delisle Road, Seksaria Cotton Mills Limited, Delisle 49,67,.000: 
Parel, Bombay Road, Parel, Bombay 

89 Shree Bijay ae Mills, Bijal. Shree Bijay Cotton Mills Limited, 87.000 
nagar (Rajasthan) Bijainagar (Rajasthan). 

80 Shree Mahalaxmi Mills, Palta (West M/s. Gajraj Pannalal Limited, Cal- 27,22,000- 
Bengal) outta, > 

91 Shri Vikram Cotton Mills, Talka. Shri Vikram Cotton Mills Limited, 12,486,000- 
tora, Lucknow (Uttar Pradesh) Lucknow (Uttar Pradesh). 

82 Sodepur Cotton Mills, Sodepur Sodepur Cotton Mills Limited, Sode- 1,000- 
(West Bengal) pur (West Bengal). 

93 Somasundaram Mills, 10/64, Soma. The Somasundaram Mills (Private) 38,285,000: 
sundaram Mili Road, Coimbatore Limited, 10/64, Bomagundaram Mill 

Road, Coimbatore (Tamil Nadu). 

94 Sree Yallamma Cotton, Woollen Sree Yallamma Cotton, Woollen and 10,18,C0O 
and Silk Mills, Yallamnagar (Tola. Silk Mills Company Limited. Davan- 
hunaso Railway Station) gere Olty (Karnataka State). 

95 Sri Bharathi Milla, Mudaliasrpet Sri Bharathi Mills Limited, Mudaliar. 15,22,000- 
P, O., Pondicherry pet P. O.. Pondicherry. 

86 Bri Kothandram Spinning Mills, Sri Kothandram-Spinning Mills (Pri- 97,000 
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(1) (2) (3) (4) 
97 Bri Ranga Vilas Ginning, Spinning Sri Ranga Vilas Ginning, Spinning 35 14,000 
and Weaving Mills, Avanashi Road, ani Weaving Mills Limited, Ava. 
Peelamedu P. 0O. Ooimbatore nashi Road, Peelamedu P. O., Post 
(Tamil Nadu). Box No. 828, Coimbatore. 
98 Bri Barada Mills, Podanur (Tamil Sri Sarada Milly Limited, Polanur 550,31,000 
Nadu). (Tamil Nadu). 
99 Suraj Textile Mills, Malut Mandi, Suraj Textile Mills Limited, Malout 2,37,000 
Panjab. Mandi, Punjab. 
300 Swadeshi Ooiton and Flour Milla, The Bwadeshi Cotton and Flour 1,000 
7, Silnath Camp, Indore-3 (Madhya Mills Limited, 7, Shilnath Camp, 
Pradesh). Indore-3 (Madhya Pradesh), 
-401 Tirapathi Cotton Mills, Ronigunta ‘Tirupathi Ootton Mills Limited, - 23,99,000 
(Andhra Pradesh). 8, Boag Road, T, Nagar, Madras.17. 
102 Vidarbha Mills (Barar) Ellichpur Vidarbha Mills Berar Limited, 73,26,000 
(Maharashtra). Ellichpur (Maharashtra). 
103 The Vijaymohini Mills Limited, 33,985,000 


Vijaymohini Milla, Trivandrum. 


THE SECOND SOHEDULE 
| [Ses sections 21, 22, 93 and 27] 


Order of priorities for the discharge of 
liabilities tn respect of a sick textile 
undertaking ' 


Part A 
Post.takeover management partoZ 


Category I. 

(a) Loans advanced by a bank. 

(b) Loans advansed by an institution other 
than a bank. 

(0) Any other loan, 

(à) Any credit availed of for purpose of 
trade or manufacturing operations. 


Category II. — 

(a) Revenue, taxes, cesses, rates or any 
-other dues to the Oentral Government or s 
‘State Government. 

(b) Any other dues, 


Parr B 
Pre.take.over management vertod 


Oategory III.— 

Arrears in relation to provident fund, 
#alaries and wages, and other amounts, due 
40 an employes. 


‘Category IV.— 

Secured loans, 
Oa'egory V.— 

Revenuo, fares, czsses, rates or any other 
dues to the Osntral Government, a State 
‘Government, a local authority or a State 
Electricity Board. 


Category VIi— 

(a) Any credi availed of for purpose of 
traie or manufacturing operations, 

(b) Any other dues. 


Trigandrum. 


THE REPRESENTATION OF THE 
PEOPLE (AMENDMENT) ACT; 1974 


(Act No. 58 of 1974) 
(21st December, 1974] 


An Act further to amend the Representa- 
tion of the People Act, 1951. 


Ba it enacted by Parliament in the Twenty. 
filth Year of the Republic of India as fol- 
lows: — 


1. Short title and Soimmnesbeent: 


(1) This Act may be called THE REPRE. 
SENTATION OF THE PEOPLE AMEND, 
MENT) AOT, 1974. 


(2) It shall be deemed to have come into 
force on the 19th day of October, 1874, 


2, Amendment of Act 43 of 1951. 


In section 77 of the Representation of the 
People Act, 1951, in sub-section (1), the fol- 
lowing Explanations shall be inserted at the 
end, namely:— 


' Explanatim 1.— Notwithstanding any judg. 
ment, order or decision of any cour$ to the 
contrary, any expsnditure incurred or autho- 
rized in connection with the election of a 
candidate by a political party or by any other 
association or body of pergons or by any 
individual (other than the candidate or his 


election agent) shall not be deemed to be, and 


shall not ever be deemed to have been, 
expenliture in connedtion with the election 
incurred or authorized by the candidate or by 
his election agent for the purposes of this sub. 
pection; 

[+] Received the assent of the President on 31-12- 


1974 Act published in Gas. ofsIndia; 21-12- 1974, 
Part II-8.1, Ext., p. 819, 


= For Statement of Objects and Ressons, See Gas. of 


Indis; 21-11-1974, Part II-S. 2,:Ext,. p- 1077, 
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Provided that nothing contained in this 
#ix planation shall affect — 


(a) any judgment, order or decision of the 
Supreme Court whereby the election of a 
candidate to the House of the People or to the 
Legislative Assembly of æ State has been 
declared void or set aside before the com. 
mencement of the Representation of the 
People (Amendment) Ordinance, 1974; 

(b) any judgment, order or decision of a 
High Oourt whereby the election of any sach 
candidate has been declared void or set aside 
before the commencement of the said Ordi- 
‘nance if no appeal has been preferred to the 
Supreme Court against such judgment, order 
or decision of the High Court before such 
commenciment and the period of limitation 
for filing such appeal has expired before such 
commencement. 


Ezplanatson 2 — For the purposes of Bayle. 
mation 1, “political party” ghall have the sama 
meaning as in the Election Symbola (Reserva. 
tion and Allotment) Order, 1968, as for the 
éime being in force.’, 


3. Repeal. 


The Representation of the People (Amend- 
ment) Ordinance, 1974 is hereby repealed, 
THE PUNIAB MUNICIPAL 
{CHANDIGARH AMENDMENT) 
ACT, 1974 
(Act No. 59 of 1974) 
[21st December, 1974] 
An Act further to amend the Punjab 
Municipal Act, 1911, as in force in 
the Onion territory of Chandigarh. 
(Text Not Printed) 

THE WORKING JOURNALISTS 
(CONDITIONS OF SERVICE) 
AND MISCELLANEOUS PRO. 

VISIONS (AMENDMENT) | 
ACT 1974 
[ Act No. 60 of 1974]? 

. [21st December, 1374] 
An Act further to amend the Working 

Journalists (Conditions of Service) and 

Miscelianeous Provisions Act, 1955. 

Ba it enacted by Parliament in the Twenty- 
Gfth Year of the Republic of India as follows: — 
1. Short title. 

This Act may be called THE WORKING 
JOURNALISTS (CONDITIONS OF SER. 

(t) Reosived the assent of the ‘President on 21-12- 

1974, Aot published in Gaz. of India, 21-12. 
1974, Part II-8. 1, Erte p. 861, 


For Statement of Objects and Reasons, sea Gaz, 
of India, 20.11.1974, Part II-B. 2, Ext., p. 1072, 


The Working Journalists (Conditions of Service) eto. Act, 1974 [Act 60] 43 


VIOE) AND MISOELLANEOUS PROVI- 
SIONS (AMENDMENT) AOT, 1974. 


2. Amendment of section 1. 


In sub-section (1) of section 1 of the Work- 
ing Journallats (Conditions of Servicé) and 
Miscellaneous Provisions Act, 1955 (herein- 
after referred to as the principal Act), for the 
words ‘‘Working Journalists’, the words 
“Working Journalists and other Newspaper 
Employees” shall be substituted. 


3. Amendment of section 2. 


In gestion 2 of the principal Act, — 

(a) for clause (a), the following clause’ shall 
be substituted. namely :— 

‘(a) ‘Board’ means— 

(i) in relation to working journalists, the - 
Wage Board constituted under section 9; and 

(ii) in relation to nov-journalist newspaper 
employees, tba Wage Board constituted under 
section 130;’; 

(b) after clause (d) the following clanse 
shall be inserted, namely: — ` 

‘(dd) “non-journalist newspaper employee” 
means a person employed to do any work in, 
or in relation to, any newspaper establish. 
ment, bui does not include any euch person 

who— 

(i) ig a working journalist, or 

(ti) is employed mainly in a managerial or 
administrative oepacity, or 

(iii) being employed in a supervisory capa. 
city, performs, either by the nature of the 
duties attached to his office or by reason of 
the powers vested in him, functions mainly of 
& managerial nature;’. 


4, Insertion of new Chapter ILA. 


In the principal Aoi, after Ohapter II, the 
following Chapter shall be insarted, namely: — 


“OHAPTER ILA 
Non-JOURNALIST NEWSPAPER BMPLOYERS 


Fixation or revision of rates of wages of 
‘non-journalist newspaper employees. 
13B. (1) The Osantral Government may, in 

the manner hareinafter provided, — 

(a) fix rates of wages in respect of non- 
journalist newspaper employees; and 

(b) revise, from time to 1ime, at such inter. 
vals as if may think fit, the rates of wages 
fixed under this section. 

(2) The rates of wages may be fixed or 
revised by the Central Government in respect 
of non-journsliat newspaper employees for 
time work and for piece work. 

Wage Board for fixing or revising rates 
of wages in respect of non-journalist . 
newspaper employees. 

130. For the purpose of fixing or revising 
yates of wages in respect of non.journaliss 


_ 
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newspaper employees under this Act. the Oen- 
tral Government shall, as and when necessary, 
a a Wage Board which ehall consist 
0 —_ 

(a) two persons representing employers in 
relation to new paper establishments: 

(b) two persons representing non-journalist 
newspaper employees; and 

(c) three independent persons, one of whom 
shall te a person who is, or has been, a Judge 
of a High Oourt or the Supreme Oourt and 
who shall be appointed by that Government 
as the Chairman thereof. 


Application of certain provisions. 
13D. The provisions of sections 10 to 13A 


. shall apply to, and in relation to, the Board 


conetituted under section 130, the Osentral 
Government and non.journalist newspaper 
employees, subject to the modifications that— 

(a) the references to the Board and working 
journalists thorain, wherever they occur shall 
be construed repectively as references to the 
Board constituted under section 130 and to 

non-journalist newspaper employees; 

(b) the references in sub.gection (3) of sea. 
tion 11 to section 9 shall be construed as a 
reference to section 130; and 

(c) the references in section 13- and seo- 


tion 13A to section 12 shall be construed as - 


references to section 12 read with this section.” 


5. Amendment of section 19-B. 

In section 10B of the principal Aot, for the 
words ‘any working ‘journalist’, the words 
“any newspaper employee” shall be substi- 
tuted. 


6. Amendment of section 20. 

In sub-section (3) of section 20 of the prin- 
cipal Act,— 

(i) for the words “or in two successive ges. 
sions’, the words‘ or in two or more succes- 
give sessions” shall be substituted; 

(ii) for the words “in which it is go laid or 
the session immediately following”, the words 
“immediately following the session or the suc. 
oessive sessions aforesaid’ shall be substituted. 


THE APPROPRIATION (NO. 4) 
ACT, (61 of 1974) 


[21st December, 1974] 


An Act to authorise payment and appro- 


priation of certain further sums from 

~ and out of the Consolidated Fund of 
India for the services of the financial 
year 1974.75. 


(Text Not Printed.) 


The Salaries & Allowances of Members eto. Act, 1974 


A, I, B. 


THE GUJARAT APPROPRIATION 
(NO. 3) ACT, (t2 of 1974) 


{26th December, 1974] 


_An Act to authorise payment and appro- 


priation of certain further sums from 
and out of the Consolidated Fund of 
the S:ate of Gujarat for the services 
of the financial year 1974.75, 
(Text Not Printed.) > 
THE GUJARAT APPROPRIATION 
(NO. 4) ACT, (63 of 1974) 
_ [26th December, 1974] 
An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
the State of Gujarat for the services 
of the Financial Year 1974-75. 
(Text Not Printed.) 


a GE 


THE PONDICHERRY APPROPRI- 
ATION (NO. 2) ACT, (64 of 1974) __ 
[26th December, 1974] 
An Act to authorise payment acd appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
the Union terri ory of Pondicherry 


for the services of the Financial Year 
1974-75. 
(Text Not Printed.) 

THE SALARIES AND ALLOWANCES 
OF MEMBERS OF PARLIAMENT 
(AMsiNDMENT) ACT, (65 of 1974)* 

[27th December, 1974] 

An Act further to amend the Salaries and 

Allowances of Members of Parlia- 
ment Act, 1954, 

Bz it enacted by Parliament in the Twenty- 
fifth Year of the Republic of India ag fol- 
lows: — 

1. Short title. 

This Act may be called THE SALARIES 
AND ALLOWANCES OF MEMBERS OF 
PARLIAMENT (AMENDMENT) ACT, 1974. 
2. Amendment of section 4. 

In section 4 of the Salaries and Allowances 





-of Members of Parliament Act, 1954, in sub- 


clause (ii) of clause (c) of sub-section (1), for 
the words 'thirty.two paise per kilometer”, 
the words "one rupee per kilometer” shall be 
substituted. 


[*] Received the assent of the President on PETH 
1874, Act published in Ges. of India; 27-12. 
1974, Part IL-8. 1, Ext., p. 869. 

For Statement of Objects and Reasona, see Gaz. of 
India; 19-12-1974, Part LI-8. 2, Ext., p. 1908. 
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1975 ACTS - 


THE CONSTITUTION (THIRTY- 
FIFTH AMENDMENT) ACT, 1974* 
(22nd February, 1978) 


An Act further to amend the Constitu- 
tion of India to give effect to the wishes 
of the psople of Sikkim for strengthen- 
ing Indo-Sikkim Co-operation and inter- 
relationship. 


Ba it enacted by Parliament in the Twenty. 
Sith Year of the Republic of India ag fol. 
fows :— 

1. Short title and commencement. 

(1) This Act may be called THE CONSTITU. 
TION (THIRTY.FIFTH AMENDMENT) AOT, 
1974. 

(2) It shall come into force on such date as 
the Central Government may, by notification 
in the Official Gazette, appoint. 


2. Insertion of new Article 2A. 


After Article 2 of the Constitution, the fol. 
towing Article shall be inserted, namely :— 
“Sikkim to be associated with the Union. 

2A. Sikkim, which comprises the territories 
apecified in the Tenth Schedule, shall be 
associated with the Union on the terms and 
conditions set out in that Schedule”. 


3. Amendment of Article 80. 

In Article 80 of the Constitation in clause 
{1), for the words "The Oounsil of States”, the 
words and figures “Subject to the provisions of 
paragraph 4 of the.Tenth Schedule, the Coun. 
oil of Statea” shall be substituted. 


4, Amendment of Article 81. 

In Article 81 of the Oonstitution, in clause 
41), for the words and figure ‘‘Subjeot to the 
provisions of article 331”, the words and 
figures''Subject to the provisions of Article 331 
and paragraph 4 of the Tenth Schedule” shall 
be substituted. 


5. Addition of Tenth Schedule. 

After the Ninth Schedule to the Constitu- 
ion, the following Schedule Bball be added, 
namely :— 

“TENTH SCHEDULE 
: (Articles 2A, 80 (1) and 81 (1)) 
PART A 
TERRITORIES OF SIKKIM 
4. Sikkim. 

Sikkim comprises the following territories, 
gamely :— 

[¥] Received the assant of the President on 22-2. 

1875, Aot published in Gez. of India, 22-2. 
1975, Part II-S. 1, Ext., p 19. 


For Statement of Objects and Reasons, see Gas. of 
Indis; 2-9-1874, Part II-S. 2, Ext., pe 084. 
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The territories which, immediately before 
the coming into force of the Government of 
Bikkim Act, 1974, were comprised in Sikkim. 


PART B 


TERMS AND CONDITIONS OF ASSOCIA. 
TION OF SIKKIM WITH THE UNION 


2. Responsibilities of the Government of 
India. 
(1) The Government of India — 


(a) shall be colely responsible for the defence 
and territorial integrity of Sikkim and for 
the conduct and regulation of the external 
relations of Sikkim. whether political, econo. 
mio or financial ; 


(b) shall have the exclusive right of con- 
structing, maintaining and regulating the use 
of railways, asrodromes, landing grounds and 
alr navigation facilities, frosts, telegraphs, 
telephones and wireless installations in Sikkim; 


(c) shall be responsible for securing the 
economic and aocial development of Sikkim 
and for ensuring good administration and for 
the maintenance of communal harmony therein; 


(d) shall be responsible for providing facili- 
ties for students from Sikkim in institutions 
for higher learning in Indiz and for the em- 
ployment of people from Bikkim in the publio 
services of India (including the All.India Ser. 
vices), at par with those available to citizens 
of India; 


(e) shall be responslbie for providing faoi- 
lities for the participation and representation 
of the people of Sikkim in the political inst. 
tutions of India. 


(2) The provisions contained in this para. 
graph shall not be enforceable by any Oourt, 


3. Exercise of certain powers by the 
President. l 
The President may, by general or special 

order, provide,— 


(a) for the inclusion ‘of the planned deve- 
lopment of Sikkim within the ambit of the 
planning authority of India while that autho- 
rity is preparing plans for the economic and 
social development of India, and for appro. 
priately associating officials from Sikkim in 
such work: 


(b) for the exercise of all or any of the 
powers vested or sought to be vested in the 
Government of India in or in relation to 
Sikkim under the Government of Sikkim Act, 
1974. 
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4. Representation in Parliament. 


Notwithstanding anything in ‘this Oonstiba. 
tion — 


(a) there ghall be allotted to Sikkim one — 


peat in the Council of States and one seat in 
the House of the People; 


(b) the representative of Sikkim in the 
Council of States shall be elected by the 
members of the Sikkim Assembly ; 


(c) the representative of Sikkim in the 
House of the People hall be chosen by direct 
election, and for this purpose, the whole of 
Sikkim shall form one parliamentary consti. 
tuency to be called the parliamentary consti- 
tuency for Sikkim: 


Provided that the representative of Sikkim 
in the House of the People in existence at the 
commencement of the Constitution (Thirty. 
fifth Amendment) Act, 1974, shall be elected 
by the mombers of the Sikkim Assembly; 

(d) there shall be one general electoral roll 
for the parliamentary constituency for Sikkim 
and every person whose name is for the time 
being entered in the electoral roll of any 
constituency under the Government of Sikkim 
Act, 1974, shall be entitled to be registered 
in the general electoral roll for the parlia- 
mentary constituency fox Sikkim; 


(e) a person shall not be qualifled to be the 
representative of Sikkim in the Oouncil of 
States or the House of the People unless he is 
also qualified to be chosen to fill a seat in the 
Sikkim Assembly and in the cage of any such 
representative— ` 

(i) clause (a) of Article 84 shall apply as if 
the worda '‘is a citizen of India, and”, had 
been omitted therefrom; 

(ii) clause (3) of Article 101 shall apply as 
if sub-clause (a) had been omitted therefrom; 

(iii) sub.clanse (d) of clarse(1)cf Article 102 
ghail apply as if the words “is not a citizen 
of India, or” had been omitted therefrom: 

‘(iv) Articole 103 shall not apply; 


(f) every representative of Sikkim in the 
Council of States or in the House of the 
People shall be deemed to be a member of the 
Council of States or the House of the People, 
as the casa may bo, for all the purposes of 
this Constitution except as reapeata the elec- 
tion of the President or the Vice-President; 


Provided that in the case of any euch repre- 
sentative, clause (2) of Article 101 shall spply 
aa if for the words "a Hovse of the Legisla- 
ture of a State”, in both the places where 
they occur, and for the words “the Legig- 
lature of the State’, the words “the Sikkim 
Assembly” had been substituted: 


= (g) if a representative of Sikkim, being a 
member of the Counoil of States or the House 


Pad 


The Constitution (Thirty-Fifth Amendment) Aot, 1974 


K. L R. 


of the People, becomes subject to any of the 
disquslifications for being @ member of the 
Sikkim Assembly or for. being the represen. 
tative of Sikkim in the Council of States or 
the House of the People, his seat a3 a member 
of the Oounail of States or the Hoss of the 
People, as the oase may be, shall thereupon: 
become vacant; 

(h) if any question arises ag to whether s- 
representative of Sikkim, being a member of 
the Council of States or the House of the 
People, has become subject to any of the dis. 
qualifications mentioned in clause (g) of thia 
paragraph, the question shall be referred for 
the decision of the President and his decision 
shall be final: 


Provided that belore giving any decision om 
any such question, the President shall obtain 
the opinion of the Election Commission and 
shall rat according to such opinion; 

(i) the superintendence, direstion and con- 
trol of the preparation of the eloegtoral rolls 
for the conduct of elections to Parliament 
under thia paragraph of the representatives of 
Sikkim shall be vested in the Klection Com- 
mission and the provisions of clauses (2), (3). 
(4) and (6) of Article 324 shall, so far as may 
be, apply fo and in relation to all suob 
elections; 


(i) Parliament may, subject to the provi- 
sions of this paragraph, from time to time by 
law make provision with respect to all matters. 
relating to, or in connection with such elec 
tions to either House of Parliament; 


(k) no such election to either House of 
Parliament shall be called in question except. 
by an election petition presented to such 
authority and in such manner as may be pro. 
vided for by or under any law made by Parlia- 
ment. 


Buplanation, — In this paragraph, the 
expression the Sikkim Assemby” shall meam 
the Assembly for Sikkim constituted under 
the Government of Sikkim Act, 1974. 


5. Schedule not to derogate from: agree- | 
ments, etc. 


The provisions of this Schedule shall be in. 
addition to, and not in derogation of, any 
other power, jurisdiction, righig and authority 
which the Government of India has or may 
have in orin relation to Sikkim under any 
agreement, grant, usage, sufferance or other 
lawful arrangement”. 
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THE INDIAN TARIFF (AMEND- 
MENT) ACT, 1975 
“(Act No. 1 of 1975) 


[6th March, 1975] 


An Act farther to amend the Indian 
Tariff Act, 1934. 


Be it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as fol. 


A mma 
Ld 


1. Short title and commencement. 

(1) This Act may be called THE INDIAN 
TARIFF (AMENDMENT) AOT, 1975. 

(2) It shall be deemed to have come into 
force on the 1st day of January, 1976. 
2. Amendment of First Schedule. 

In the First Schedule to the Indian Tariff 


The Indian Tariff (Amendment) Act, 1975 


[Act 4] 47 
Act, 1934 (herdinafter referred to as the 
principal Act),— 

(a) in items Nos. 28 (35), 28 (38), 28 (38A), 
98 (39), 28 (40), 28 (40A) and 28 (41), im 
the last column headed:‘'Duration of protec.. 
tive rates of duty,’ for the figures 1974," 
wherever they cesur, the figures ''1977'" 
ghall be substituted; 

(b). in Item No. 28 (28B), — 

(i) in the third column headed '‘Nature of 


_ duty,” for the word “Revenue,” wherever it- 


occurs, the word “protective” shall be eub.. 
stituted; 

(ii) in the last column beaded ‘Duration: 
of protective rates of duty,’ againet (a) and 
(b), the word, figares and letters December 
31st, 1977" shall be inserted; 

(o) for Item No. 28 (40B), the following 
Itema shall be substituted, namely :— 





(1) (2) 


"98(40B) The following dye-in- 
termediates namsly:— 
(1) 2: 6 diamine-anthra. 
quinone 
(2) O-nitro anjaole, - 
(3) I.ohloro anthraqui- 
none, 
(4) Anthraquinone.sul.- 
phonic acid sodium 
aal t: 


(a) of British Manufac- 
ture; ! f 
(b) not of British manu. 


Revenue 


Revenue 


50 per cent 

ad valorem. aes ene 
60 per cent. 

ad valorem. Pe ide 





‘facture. 
(1) 


(3) 
98(40C) The following dye.in- 
termediates, namely:— 

(1) Lumino anthraqui- 
non, 

(2) O-chloro aniline, 

(3) P-chloro aniline; 

(4) P.nitro anieole, 

(5) 6-Ohloro.o- toluidine 

(6) : 4 diamino anthra. 
quinone, 

(7) Periacid, 

(8) 2:5 dimethyl-4 chl 
rophenyl thiogly colic 
acid, 

(9) Amino.Iso G-acid— 

(a) of British manu- 


facture.; 
(b) not of British 


manufacture. 


(3) 


Protective 50 per cent 


Protective 60 per cent 


(4) 





December 
Bist, 1977 
December 
3 lat, 1 977." 


ad valorem. se Ses 


ad valorem. oes pees 


48 [Act 2] [Tae] Requisitioning and Acquisition, eto, (Amendment) Act, 1975 


A. 1. R. 


(d) after Item No. 28 (41), the following Item shall be inserted, namely :— 








(1) (2). (3) (4) (5) (6) (7) 
98/8) The following dye.inter- 


mediates namely, 
(1) M-chloro. para-xyl 


ne; 

(2) Ortho nitrotoluene, 
(3) Otho Tolidine, 
(4) Paranitro.toluens 


(a) of Bzitish mana- Protective 650 per cent December 
facture; ad valorem. eds s.. 31st, 1977 

(b) not of British Protective 60 per cent December 
manufacture, ad valorem. iu wee =>. Sst, 1977.” 


(a) in Itema Nog. 48 (a), 46 (b), 46 (L) 47 and 48, in the last column headed “Duration 
of protective rates of duty,” for the figures 1974,” wherever they oscur, the figures 1979” 


@hall be substituted. 
3. Repeal and saving. 


(1) The Indian Tariff (Amendment) Ordinance, 1974 ia hereby repealed. 


(2) Notwithstanding sach repeal, anything done or any action taken under the pricipal 
Act, ag anended by the gaid Osdinanie, shall be deemed to have been done or taken under 


hə principal Act a3 amended by this Act. 


TAE REQUISITIONING AND 
ACQUISITION OF IMMOVABLE 
PROPERTY (AMENDMENT) 
ACT, 1975 


(Act No. 2 of 1975 ) 
[ 7th March, 1975. ] 


An Act further to amend the Requisition. 
ing and Acquisition of Immovable Pro- 
perty Act, 1952. 


Ba it enactel by Parliament in the Twenty. 
aixth Year of. the Republic of India as fol. 
lows :— 


1. Short title. 


This Aot may be called THE REQUISI- 
TIONING AND AOQUISITION OF IMMOVA. 
BLE PROPERTY (AMENDMENT) AOT, 1975. 


2, Amendment of section 6. 


In gection 6 of the Requisitioning ani 
Acquisition of Immovable Property Act, 1952 
{hereinafter referrad to a3 the principal Act), 
in sub-section (1A), for the words “five 
years’, wherever they ccour, the words ‘‘ten 
‘years’ shall be substituted. 


3. Amendment of section 8. 


In section 8 of the principal, Act, — 

(a) in sub-section (2), for the words "The 
amount of compensation payable for the 
requisitioning of any property shall consist 
of—”, the words, bracketa figures and letters 
"the amount of compensation payable for the 
requisitioning of any property Bhall, subject 


to the provisions of sub-sections (8A) and 
(2B), consist of—" shall be substituted; 

(b) after sub-section (2), the following sab- 
sections shall be inserted, namely :— 


(2A) The recurring payment, referred to 


_- in clause (a) of aub.section (8), in respect of 


any property shall, unless the property is 
sooner released from requisition under gec. 
tion 6 or aoquired under section 7, be revised 
in accordance with the provisions of gub. 


. section (2B)— 


(a) in a case where such property haa been 
subject to requisition under this Aot for the 
period of five years or a longer period imme. 
diately preceding the commencement of the 
Requisitioning and Acquisition of Immovable 
Property (Amendment) Act, 1975— 


(i) first with effect from the date of such 
commencement. and 

(ii) again with effect from the expiry of five 
years from such commencement: 


(b) in a case where such property has been 
subject to reguisition under this Act imme- 
diately before such commencemené for a 
period shorter than five years and the maxi. 
mum period within which such property shall, 
in accordancs with the provisions of sub. 
section (1A) of section 6, be released from 
requisition or acquired, extends beyond five 
years from such commencement,— 


(i) first with effect from the date of expiry 
of five years from the date on which posseg- 
sion of such property has been surrendered or 
delivered to, or taken by, the competent 
authority under section 4, and 
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and the new person begins to func- 
tion as an entity. (cf. Salomon vV. 
Solomon & Co.), 1897 AC 22. Its rights 
and obligations are different from 
those of its shareholders. Action taken 
against it does not directly affect its 
shareholders. The company in holding 
its property and carrying on its busi- 
ness is not the agent of its sharehol- 
ders. An infringement of its rights 
does not give a cause of action to its 
shareholders. Consequently, it has 
been said that if a man trusts a cor- 
poration he trusts that legal persona 
and must look to its assets for pay- 
ment; he can call upon the individual 
shareholders: to contribute only ifthe 
Act or charter creating the corpora- 
tion so provides. The liability of an 
individual member is not increased 
by the fact that he is the sole person 


beneficially interested in the property © 


of the corporation and that the other 
members have become members mere- 
ly for the purpose of enabling the 
> Corporation to become incorporated 
and possess only a nominal interest in 
its property or hold it in trust for 
him. (cf. Halsbury’s Laws- of England, 
ard Ed. Vol. 9. p. 9). Such a company 
even possesses the nationality of the 
country under the laws of which itis 
incorporated, irrespective of the na- 
tionality of its members and does not 
cease to have that nationality even if 
in times of war it falls under enemy 
control (cf. Janson v. Driefontein Con- 
solidated Mines. Ltd. 1902 AC 484 and 
Kuenig] v. Donnersmarck, (1955) 1 
QB 515). The company so incorpora- 
ted derives its powers and functions 
from and by virtue of its memoran- 
dum of association and its articles of 
association. Therefore, the mere fact 
that. the entire share capital of the 
respondent-company was contributed 
by the Central Government and the 
fact that all its shares are held by the 
President and certain officers of the 
Central Government does not make 
any difference. The company and the 
shareholders being, as aforesaid, dis- 
tinct entities the fact that the Presi- 


dent of India and certain officers hold 


all its shares does not make the com- 
pany an agent either of the . President 
or the Central Government. A notice 
to the President of India and the said 
officers of the Central Government, 
who hold between them all the shares 


the Central Government. 


- at p. 188 = (ATR 1963 SC 


of the company, would not be a notice 
to the company; nor can a suit main- 
tainable by and in the name of the 


company be sustained by or in the >: 
name of the President and the said - 


officers. 


It is true that besides the Central 
Government having contributed the 
entire share capital, extensive powers 
are conferred on it, including the 
power to give directions as to how 
the company should function, the 
power to appoint directors and even 
the power to determine the wages and 
Salaries payable by the company to 
its employees. But these powers are 
derived from the company’s memo- 
randum of association and the arti- 
cles of association and not by reason 
of the company being the agent of 
The ques- 
tion whether a corporation is an 
agent of the State must depend on the 
facts of each case. Where a statute 
setting up a corporation so provides, 
such a corporation can easily be iden- 
tified as the agent of the State as in 
Graham v. Public Works Commrs., 
(1901) 2 KB 781 where Phillimore, J. 
said that the Crown does in certain 
cases establish with the consent of 
Parliament certain officials or bodies 
who are to be treated as agents of 
the Crown even though they have 
the power of contracting as principals. 
In the absence of a statutory provi- 
sion, however, a commercial corpora- 
tion acting on its own behalf, even 


though it is controlled wholly or par- | 


tially by a Government department, 
will be ordinarily presumed not to 
be a servant or agent of the State. 
The fact that a minister appoints the 
members or directors of a corporation 
and he is entitled to call for informa- 


tion, to give directions which are bind- | 


ing on the directors and to supervise 
over the conduct of the business of 
the corporation does not render the 
corporation an agent of the Govern- 
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ment. (see State Trading Corporation - 


of India Ltd. v. Commercial Tax Offi- 
cer, Visakhapatnam, (1964) 4 SCR 99 
1811 af 
p. 1849) per Shah, J. and'Tamlin v. 
Hannaford. (1950) 1 KB 18 at pp. 25, 
26. Such an inference that the cor- 
poration is the agent of the Govern- 
ment may be drawn where it is per- 


forming in substance governmental 
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‘fairs along with the Audit Report had 
to be placed before the Parliament. 
Dividends declared by the company 
entirely went to the coffers of the 
State. All the same this Court treated 


that company like any other com- 
pany registered under the Indian 
Companies Act. | 

125. In Gurushantappa v. 


Abdul Khaddus, (1969) 3 SCR 425 
= (AIR 1969 SC 744) the question 
whether an employee in a company 
owned by Government was. holding an 
office of profit-was considered. It was 
a private limited company registered 
under the name of Mysore Iron & 
Steel Limited, Bhadravati. The shares 
of the company were held cent per 
cent by the Mysore Government. 
Under the Articles of Association of 
the company the first Directors of 


the company were Minister-in-Charge - 


of the Industries Portfolio in the 
Mysore Government, the Secretaries 
to the. Mysore ‘Government in the Fi- 
nance Department, and in the Com- 
merce and Industries Department. the 
Managing Director of the Mysore 
Iron & Steel Ltd., and the Chief Con- 
servator of Forests of the Mysore 
- Government. The Governor of Mysore 
was entitled to appoint all or a majo- 
rity of the members of the Board of 
Directors so long as the Government 
of Mysore held not less than 51 per 
cent of the total paid-up capital of 
the company or so long as the Gover- 


„~ nor continued to be interested in any 


' fiduciary capacity. Thus. the State 
Government had considerable control 


in appointment of Directors of the . 


company-as well as in the appoint- 
ment of the Managing Director who 
was to be appointed by the Governor 
from amongst the Directors nomina- 
ted by him. The Governor was also 
entitled to. appoint from amongst the 
nominated Directors a. Chairman and 
Vice-Chairman of the Board of Direc- 
tors. Even the Secretary of the com- 
pany had to be. appointed by the 
Board ‘of Directors after obtaining ap- 
proval of the Governor. In respect of 
other employees of the company, re- 
cruitment and service conditions had to 
-þe in “accordance with the rules which 


may be prescribed by the Govern- 

ment from time to time. This Court 

‘held that the employee was not hold- 
1975 S. C./86 VI G—6 
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ing an office of profit under the State 
Government. 

126. In Praga Tools Corpora- 
tion’s case’ (1969). 3 SCR 773 = (AIR 
1969 SC 1306) (supra) the company 
was incorporated under the Indian 
Companies Act. The Union Govern- 
ment and the Government of Andhra 
Pradesh between them ‘held 56 per 
cent and 32 per cent of its shares res- 
pectively. The Union Government had 
the power to nominate the company’s 
directors. This Court held that even 


. s0, being registered under the Com- 


panies Act and governed by the pro- 
visions of that Act, the company was 
a separate legal entity and could not 
be said to be either a Government 
corporation or an industry run by or 
under the authority of the Union 
Government. 


127. In the Heavy Engineer- 
ing case - (1969) 3 SCR 995 = (AIR 
1970 SC 82) (supra) the company was . 
one incorporated under: the Compa- 
nies Act. Its entire share capital was ` 
contributed by the Central Govern- 
ment and all its shares were register- 
ed in the name of the President of 
India and certain officers of the Cen- 
tral Government. It was. therefore, a 


‘Government company. The Memoran- ` 


dum of Association and the Articles 
of Association of the company con- 
ferred large powers on the Central 
Government. including the power to 
give directions as regards the func- . 
tioning of the company. The wages 
and salaries of its employees were 
also determined in accordance with 
the said directions. The Directors of 
the company were appointed by the 
President. In its standing orders, the 
company was described as a Govern- 
ment undertaking. In dealing with the 
question whether the company could 
be said to be carrying on its business 
pursuant to the authority of the Cen- 
tral Government this Court observed: 

“An incorporated company, as is 
well known, has a separate existence 
and the law recognises it as a juristic 


‘person, separate and distinct from its 


members. This new personality em- 
erges from the moment of its incor- 
poration and from that date the per- 
sons subscribing to its memorandum 
of association and others joining itas 
members are regarded as a body in- 
corporate or a corporation . aggregate 


~ 
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court must be in tune with the modern 
conditions of life and should result in 
reversal of present-day attitude. If a 
job is regarded as analogous to pro- 
perty, it ought to be recognized that 
aman is entitled to a particular job 
just as the courts of Equity acknow- 
ledged his right to a particular piece 
of property. Where a public authority 
is concerned, this can be implemented 
- by a declaration. In the case of pri- 
vate employment English law has 
devised no suitable remedy. That this 
is possible is shown by the example of 
other countries.* The Court must, 
therefore, adopt the attitude that de- 
claration is the normal remedy for a 
wrongful dismissal in case of public 
employees which will only be refused 
in exceptional circumstances. The 
remedy of declaration should be a 
ready-made instrument to provide 
reinstatement in public sector. Once 
it is accepted that a man’s job is like 
_ hbis property of which he can be de- 
_prived of for specific reasons, this re- 
medy becomes the primary one though 
it will need to be reinforced where 
private individuals are being sued. 
The law of master and servant has 
not kept pace with the modern condi- 
tions and the mandate of equality em- 
bodied in the Constitution. The law 
still attaches to the servant a status 
of inferiority and subjection to his 
master. Though fundamental reforms 
can only emanate from the legisla- 
ture, the principles fashioned by 
public law if applied to master-ser- 
vant relationship can bring about a 
change in law to accord with the 
social conditions of the 20th century.** 


122. That apart, the regula- 
tions framed by these . -corporations 
were intended to be binding upon 
them and were the bases on which 
the employments were made. As the 
employments were under corpora- 
tions created by statutes for carrying 
on businesses of public importance. 
they were public employment. And 
even if the regulations have not got 
the force of law, I think the princi- 


Be ENS ee a a 

#See Wedderburn: “The Worker and 
the Law”, p. 89 onwards. 

**See generally “Public Law Princi- 
ples Applicable to- Dismissal from 
Employment” by G. Ganz, 30 
Modern Law: Rev. - 288. . a ee 


ALR. 


ple laid down by Justice Frankfur- 
ter in Vitarelli v. Seaton. (1959) 359 
US 535 at pp. 546-547 should govern 
the situation. He said: 


“An executive agency must be 
rigorously held to the standards by 
which it professes its action to be 
judged. .... Accordingly. if dismissal 
from employment is based on a defined 
procedure, even though generous be- 
yond the requirements that bind such 
agency, that procedure must be scru- 
pulously observed. . .This judicially 
evolved rule of administrative law is 
now firmly established and, if I may 
add, rightly so. He that takes the pro- 
cedural sword shall perish with that 
sword.” 


123. I agree with the conclu- 
sions of my Lord the Chief Justice. 


ALAGIRISWAMI, J.: .124. In his 
judgment in Writ Pettion No. 43 of 
1972 my Lord the Chief Justice has 
quoted with approval<the decisions of 
this Court in Praga Tools Corpn. v. 
Imanual (1969 (3) SCR 773) = (AIR 
1969 SC 1306) Heavy Engin. Mazdoor 
Union v. State of Bihar, (1969 (3) SCR 
995) = (AIR 1970 SC 82), and S. L. 
Agarwal v. Hindustan Steel (1970 (3) 
SCR 363) = (AIR 1970 SC 1150). I 
may also refer to the decision of this 
Court in Hindustan Antibiotics v. 
Workmen, (1967 (1) SCR 652) = (AIR 
1967 SC 948). The last one was a Gov- 
ernment undertaking incorporated 
under the Indian Companies Act. The 
entire equity capital of the company ` 
was held by the President of India 
and his nominees and the entire Board 
of Directors was nominated by him. 
Service conditions of the workmen 
and other matters were subject tothe 
approval of the President of India. It 
was pointed out by the Constitution 
Bench of this Court that though the 
company was a limited one and there- 
fore had a distinct corporate existence, 
it was in effect financed and controll- 
ed by the Central Government. The 
conduct of the business of the com- 
pany was subject to the: directives 
issued from time to time by the Pre- 
sident of India and its accounts were 
audited by the auditors appointed by 
the Central Government on the advice 
ofthe Comptroller and Auditor Gene- 
ral of India. The annual report of the 
working of the company and its af- 
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protection which is given to a hospi- 
tal doctor; a University professor, as 
a servant has been denied the right 
to be heard, a dock labourer and an 
undergraduate have been granted it; 
examples can be multiplied. One may 
accept that if there are relationships 
in which all requirements of the ob- 
servance of rules of natural justice 
are excluded (and I do not wish to 
assume that this is ‘inevitably so), 
these must be confined to what have 
been called “pure master and servant 
cases”, which I take to mean cases in 
which there is no element of public 
employment or service, no support by 
statute, nothing in the nature of an 
office or a status which is capable of 
protection. If any of these elements 
exist, then, in my opinion, whatever 
the terminology used, and even 
though in some inter partes aspects 
the relationship may be called that of 
master and servant, there may be es- 
sential procedural requirements to be 
observed, and failure to observe them 
may result in a dismissal being de- 
clared to be void.” (at pp. 1595-1596, 
Emphasis added.) 


119. I think that employment 
under public corporations of the nature 
under consideration here ‘is public 
employment and therefore the em- 
ployee should have the protection 
- which appertains to- public employ- 
ment. ° 

120. In McClelland v. Nor- 
thern Ireland Health Board, (1957) 2 
All ER 129 the House of Lords, by a 
majority, decided that the express 
term which provided for dismissal in 
ease of misconduct and inefficiency 
was exhaustive of the grounds of dis- 
missal and, therefore, no further 
terms as to notice could be implied. 
Lord Evershed pointed out: 


‘Much may turn on the premise 
to a consideration of the meaning of 
the conditions——~whether in a con- 
tract of service made in the twentieth 
century with a statutory board such 
as the respondent board (whose esta- 
blished officers participate in the pen- 
sion scheme contained in regulations 
promulgated by the Ministry of 
Health and Local Government of 





Northern Ireland), it is correct to re- — 
gard the common law right of a mas-. 


ter to determine his servant’s engage- 
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ment as of so well-established . and 
paramount character that the contract 
should be interpreted as necessarily 
subject to that right (and to a corres- 
ponding right on the part of the ser- 
vant) so that only the clearest express 
term will exclude it.” 

And he also pointed out that the posi- 
tion of the employer board and one 
of its servants is very different. “The 
loss or damage to the board occasion- 
ed by the departure of one of its ser- 
vants would, save in very excep- 
tional circumstances, be negligible. 
To a servant, certainly a servant im 
the position of the appellant, the secu- 
rity of employment with the board 
for the period of working life is of 
immense value.’ This approach to 
public employment goes some way to- 
wards the reversal of the common 
law position. In public employment 
where there is an appointment to a 
permanent post, there should be pre- 
sumption that the employee cannot be 
given notice and the servant can only 
be dismissed for misconduct or speci- 
fied reasons. Lord Evershed in inter- 
preting the word ‘permanent’ in that 
case said: “it seems to me of consi- 
derable importance, in interpreting its 
use in a contract of service, that such 
a contract cannot be specifically . en- 
forced.” This is an orthodox statement 
of legal principle but it is neverthe- 
less paradoxical to find it in a judg- 
ment which supported the majority 
view that a. declaration. should be 
granted. Declaration is not specific 
performance but it has the same ef- 
fect in practice where a public autho- 
rity is concerned which will invari- 
ably act in accordance with the law 
as declared. Declarations that notices 
of dismissal] were invalid have also 
been granted in the school teacher 
cases. see Sadler v. Sheffield Corpora- 
tion, (1924) 1 Ch. 483; Martm v. Ec- 
cles Corporation, (1919) 1 Ch. 387: & 
Hanson v. Radcliffe U.D.C., (1922) 2 
Ch. 490. 


121. In (1922} 2 Ch. 490, Lord 
Sterndale M.R. said: “The power of 
the court to make declarations, when 
it is a question of determining the 
rights of two parties to a contract, is 
now almost unlimited, or limited only 
by the discretion of the court”. The 
discretion which should guide the 
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never expect to be completely free to 
do what he likes to do. He must face 
the prospect of discharge for failing 
or refusing to do his work in accord- 
ance with his employer’s directions. 
Such control by the employer over 
the employee is fundamental to the 
employment relationship. But there 
are innumerable facets of the em- 
ployee’s life that have little or no 
relevance to the employment relation- 
ship and over which the employer 
should not be allowed to exercise con- 
trol. It is no doubt difficult to draw 
a line between reasonable ‘demands 
of an employer and those which are 
unreasonable as having no relation to 
the employment itself The rule that 
an employer can arbitrarily discharge 
an employee with or without regard 
to the actuating motive is a rule set- 
fled beyond doubt. But the rule be- 
came settled at a time when the words 
‘master’ and ‘servant’ were taken 
more literally thar they are now and 
when, as in early Roman Law, the 
rights of the servant, like the rights 
of any other member of the house- 
hold, were not his own, but those of 
his pater familias. The over-tones of 
this ancient doctrine are discernible 
in the judicial opinion which rationa- 
lized the employer's absolute right to 
discharge the employee. Such a phi- 
losophy of the employers dominion 
over his employee may have been in 
tune with the rustic simplicity of 
bygone days. But that philosophy is 
incompatible with these days of large, 
impersonal, corporate employers. The 
conditions have now vastly changed 
and it is difficult to regard the con- 
tract of employment with large scale 
industries and government enterprises 
conducted by bodies which are crea- 
ted under special statutes as mere 
contract ES sees i pat 
large number of people are / m- 
ployed and it is extremely difficult ‘to 
find employment, an employee who 
is discharged. from service might have 
to remain without. means of subsis- 
tence for a considerably long time and 
damages in the shape of wages for a 
certain period may not be an ade- 
quate compensation to the employee 
for non-employment. In other words; 
damages would be a poor substitute 
for reinstatement. The traditional rule 
has survived because of the susten- 
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ance it received from the law of con- 
tracts. From the contractual principle 
of mutuality of obligation, it was rea- 
soned that if the employee can quif 
his job at will, then so too must the 
employer have the right to terminate 
the relationship for any or no reason. 
And there are a number af cases in 
which even contracts for permanent 
employment, ie. for indefinite terms, 
have been held unenforceable on the 
ground that they lack mutuality of 
obligation. But these cases) demons- 
trate that mutuality is a high-sound- 
ing phrase of little use as an analyti- 
cal tool and it would seem clear that 
mutuality of obligation is not an in- 
exorable requirement and that lack of 
mutuality is simply, as many courts 
have come to recognize, an imperfect 
way of referring to the real obstacle 
to enforcing any kind of contractual 
limitation on the employer’s right of 
discharge. i.e. lack of consideration. If 
there is anything in contract law 
which seems likely to advance the 
present inquiry, it is the growing ten- 
dency to protect individuals from con- 
tracts of adhesion, from  over-reach- 
ing terms often found in standard 
forms of contract used by large com- 
mercial establishments. Judicial dis- 
favour of contracts of adhesion has 
been said to reflect the assumed need 
to protect the weaker contracting 
party against the harshness of the 
common law and the abuses of free- 
dom of contract. The same philosophy 
seems to provide an appropriate ans- 
wer to the argument, which still 
seems to have some vitality, that “the 
servant cannot complain, as he takes 
the employment on the terms which | 
are offered to him” see Justice Hol- 
mes in Masuliffe v. New Bedford, 155 
Mass. 216. 


118. In Malloch v. Aberdeen 
Corporation, (1971) 1 WLR 1578, Lord 
Wilberforce, in speaking about the 
anomaly created by judicial decision 
in the area of contractual and statu- 
tory employments, has said: 


“A comparative list of situations 
in which persons have been held en- 
titled or not entitled to a hearing, or 
to observation of rules of natural jus- 
tice, according to the master and ser- 
vant test, looks illogical and even 
bizarre. A specialist surgeon is denied 
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Corporation constituted under the 
Road ‘Transport Corporations Act, 
1950, was carrying on business on be- 
half of the State of Andhra Pradesh 
and that the income of the Corpora- 
tion was exempt from liability to pay 
income tax. This Court took the view 
that the Road Transport Corporation 
was a corporate body and has a sepa- 
rate personality and, therefore, the 
business carried on by it was its own 
business and the State Government 


had no beneficial interest in the 
income. 
111. The ultimate question 


which is relevant for our purpose is ` 


whether such a corporation is an 
agency or instrumentality of the gov- 
ernment for carrying on a business 
for the benefit of the public. In other 
words, the question is, for whose bene- 
fit was the corporation carrying on 
the business? When it is seen from 
the provisions of that Act that on 
liquidation of the Corporation, its 
assets should be divided 
shareholders, namely, the Central and 
State governments and others, if any, 
the implication is-clear that the bene- 
. fit of the accumulated income would 
go to the Central and State govern- 
ments. Nobody will deny that an 
agent has a legal personality different 
from that of the principal. The fact 


that the agent is subject to the direc- 


tion of the principal does not mean 
that he has no legal personality of 


his own. Likewise, merely because à` 


corporation has legal personality of 
its-own, it does not follow that the 
corporation cannot be an agent or in- 
strumentality of the state, if 
subject to control of government m 
all important matters of policy. No 
doubt, there might be some distinc- 
tion between the nature of control 
exercised by principal over agent and 
the control exercised by government 
over public corporation. That, I think 


is only a distinction in degree. The 


crux of the matter is that public cor- 
poration is a new type of institution 
which has sprung from the new social 
and economie functions of govern- 
ment and that it therefore does. not 
neatly fit. into old legal categories.. In- 
stead of forcing it into them, the lat- 
ter should be adapted to the needs 
of changing times and conditions. 
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among the. 


it is- 
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112. I do not think there is 
any basis for the apprehension ex- 
pressed that by holding that these. 
public corporations are ‘state’ within 
the meaning of Article 12, the em- 
ployees of these corporations would 
become government servants. I also 
wish to make it clear that I express 
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- no opinion on the question whether - 


private corporations or other like 
organisations, though they exercise 
power over their employees which 
might violate their fundamental rights 
would be ‘state’ within the meaning 
of Article 12. 

113. The second question’ for 
consideration is whether an order of 
removal or dismissal from service 


_ contrary to the regulations framed by 


these corporations in the exercise of 
power conferred in that behalf would 
enable an employee to a declaration 
against them for continuance in ser- 
vice or would give rise only to a 
claim for damages. - 

114. This will depend upon 
the. question whether the regulations 


framed by these corporations would 


have the force of law and even if they 
have not the force of law; whether 
the employment is public employment 
and,. for that reason, the employee 
would obtain a status which would 
enable him to obtain the declaration. 


115. © The learned Chief Jus- 
tice has dealt with the question in his 
judgment whether the regulations 
framed by the corporations have the 
force of law and he has arrived at the 
conclusion that the regulations. being 
framed under statutory provisions 
would have the force of law. 


116. Even assuming that the 
regulations have no force of law, I 
think since the employment under 
these corporations is public employ- 
ment, an employee would get a sta- 
tus which would enable him to ob- 
tain declaration for. continuance in 
service if he was dismissed or dis- 
charged contrary to the regulations. 


11%7.- The original concept of 
employment was that of master and 
servant... It was therefore held that a 
court will not specifically enforce a 
contract of employment. The law has 
adhered to. the age-old rule that. an 
employer may dismiss the employee 
at will. Certainly, an employee can 


we 
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entangled in expediency to serve asa 
dependable legal criterion. The essen- 
tial nature of the problem cannot be 
hidden by an attempt to separate 
manifestations of indivisible govern- 
mental powers.” 


105. Douglas, I. 
326 US 572 at p. 591: 


“A State’s project is as much a 
legitimate governmental activity whe- 
ther it is traditional, or akin to pri- 
vate enterprise, or conducted for pro- 
fit. Cf, Helvering v. Gerhardt, (1937) 
304 US 405, 426, 427. A state may 
deem, it as essential to its economy 
that it own and operate a rail 
road, a mill, or an irrigation sys- 
tem as it does to own and ope- 
rate bridges, street lights, or a 
sewage disposal plant. What might 
have been viewed in an earlier day 
as an improvident or even dangerous 
extension of state activities may to- 
day be deemed indispensable. But as 
Mr. Justice White said in his dissent 
in South Carolina v. United States, 
( (1905) 199 US 437) any activity in 
which a State engages within the 
limits of its police power is a legiti- 
mate governmental activity.” 


106. In Pfizer Ministry of 
Health, (1964) 1Ch 614, i p. 641 (af- 
firmed 1965 AC. 512), Willmer L. J, 
in the Court of Appeal has recognized 
that in mid-Victorian times the treat- 
ment of patients in hospitals would 
have been regarded as ‘something 
quite foreign to the functions of 
Govenment’ but added that since then 
there had been ‘a revolution in politi- 
cal thought, and a totally different 
conception prevails today as to what 
is and what is not within the func- 
tions of government.’ 


107. It has taken English and 
American Courts many years to con- 
cede that the exercise of an industrial 
or commercial activity on behalf of 
the State does not deprive such acti- 
vity of its ‘governmental’ character. 
But a great many anomalies in com- 
mon law remain, in particular as re- 


said (1945) 


gards the immunities and privileges 


of the Crown in such matters, im- 
munity from the binding force of sta- 
tute, debt priority, freedom from 
taxes and other publie charges. The 
recent English cases appear, at long 
last, to move towards the abandon- 


cussion let us see whether 
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ment of the totally antiquated notions 
of ‘proper’ functions of government. 
108. In the light of this dis- 
the Life 
Insurance Corporation and the Indus- 
trial Finance Corporation would come 


within the ambit of ‘state’. 


109. The relevant provisions 
of the Life Insurance Corporation Act 
have been very clearly analysed in 
the judgment of my Lord the Chief 
Justice and it is unnecessary to re- 
peat them. It is clear from those pro- 
visions that the Central Government 
has contributed the original capital of 
the Corporation, that part of the pro- 
fit of the Corporation goes to that 
Government that the Central Govern- 
ment exercises control over the. policy 
of the Corporation, that the Corpora- 
tion carries on a business having great. 
public importance and that it enjoys 
a monopoly in the business. I would 
draw the same conclusions from -the 
relevant provisions of the Industrial 
Finance Corporation Act which have 
also: been referred to in the aforesaid 
judgment. In these circumstances, I 

these corporations are agencies 
or instrumentalities of the ‘state’ and 
are, therefore, ‘state’ within the mean- © 
ing of Article 12. The fact that these 
corporations have independent per- 
sonalities in the eye of law does not 
mean that they are not subject to the 
control of government or that they 
are not instrumentalities of the 
government. These corporations are 
instrumentalities or agencies of the 
state for carrying on business which 
otherwise would have been run by 
the state departmentally. If the state 
had chosen to carry on these busines- 
ses through the medium of ‘govern- 
ment departments, there would have 
been no question that actions of these 
departments would be ‘state actions’. 
Why then should actions of these 
corporations be not state actions? 


110. . The Additional Solicitor 
General. submitted that since these 
corporations have separate personali- 
ties, they cannot’ be regarded as 


_ agents or instrumentalities of the State 


and referred to the decision in 
Andhra Pradesh State Road Tra- 


-nsport Corporation v.- Income Tax 


Officer, (1964) ee SCR 17 = (AIR 
1964 Sc 1486), The question in that 
case was whether the Road Transport 
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constitutional limitations on its power 
to deny, restrict, destroy, discriminate 
against. the rights of those for whom 
it legislates and which is also under 
an affirmative constitutional duty 
equally to protect those rights.” 
102. Institutions engaged in 
matters of high public interest or per- 
forming public functions are by vir- 
tue of the nature of the function per- 
formed government agencies, (See the 
decisions in (1926) 273 U.S. 536 & 
Nixon v. Condon, (1931) 286 US 73). 
Activities which are too fundamental 
to the society are by definition too 
important not to be considered gov- 
ernment function. This demands the 
delineation of a theory which re- 
quires government to provide all per- 
sons with all fundamentals of life and 
the determinations of aspects which 
are fundamental. The state today has 
an affirmative duty of seeing that all 
essentials of life are made available 
to all persons. The task of the state 
today is to make possible the achieve- 
ment of a Good life both by removing 
obstacles in the path of such achieve- 
ments and in assisting individual in 
realizing his ideal of self-perfection. 
Assuming that indispensable functions 
are government functions, the pro- 
blem remains of defining the.line be- 
tween fundamentals and non-funda- 
mentals. The analogy of the doctrine 
of “businesses affected with a public 
interest” immediately comes to mind. 


- The difficulty here is well stated by . 


Justice Holmes in Tyson and Brother 
v. Banton, (1926) 273 US 418 at p. 447 
dealing with the constitutionality of a 
New York statute which limited the 
fees charged by theatre ticket bro- 
kers: 


“But if we are to yield to fashion- 
able conventions, it seems to me that 
theatres are as much devoted to 
public use as anything well can pe.. 
(T)o many people the superfluous is the 
necessary, and it seems to me that 
government does not go beyond its 
sphere in attempting to make life 
livable for them.” 

~ 103. The difficulty of separat- 
ing vital government functions from 
non-government functions has crea- 
ted. further difficulties. Is the dis- 


tinction between governmental and: 


non-governmental functions which 
plagued. the courts a rational one’? 
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The contrast is between govern- 
mental activities which are pri- 
vate and private activities which 
are governmental. Without the adop- 
tion ofaradical laissez faire philoso- 
phy and the definition of state func- 
tions as they were current in the days 
of Herbert Spencer it is impossible to - 
sort out proper from improper func- 
tions. Besides the so-called traditional 
functions, the modern state operatesa 
multitude of public enterprises. Mr. 
Justice Holmes said, the Constitution 
does not enact Herbert Spencer’s social 
statics. This applies equally to the 
definition of state function for legal 
purposes. 


104. In New York v. United 
States, (1945) 326 US 572 = (90 Law 
ed. 326), the question was whether the 
state of New York was liable to the 
federal tax on mineral waters from 
state-owned and state-operated Sara- 
toga Springs. The judgments of both 
the majority and the minority agree 
on the uselessness . of the test laid 
down in Ohio v. Helvering, (1933) 292 
U.S. 360 at p. 366 that liability to taxa- 
tion depended upon the distinction be- 
tween state as government and state 
as trader. Frankfurter, J. said: 


“When this Court came to sus- 
tain the federal taxing power upon a 
transportation system operated by a 
State, it did so in ways familiar in 
developing the law from precedent to 
precedent. It edged away from reli- 
ance on a sharp distinction between 
the ‘governmental’ and the ‘trading’ 
activities of a State, by denying im- 
munity from federal taxation to a 
State when it “is undertaking a busi- 
ness enterprise of: a sort that is nor- 
mally within the reach of the federal 
taxing power and is distinct from the 
usual governmental functions that are 
immune from federal taxation in 
order to safeguard the necessary in- 
dependence of the State”. Helvering v. 
Powers, (1934) 293 U.S, 214 at 227. But 
this likewise does not furnish a satis- 
factory guide for dealing with such a 
practical problem as the constitutional 
power of the United States over State 
activities. To rest the federal taxing 
power on what is ‘normally’ conduct- 
ed by private enterprise in contradic- 
tion to the ‘usual’ governmental func- 
tions is too shifting a basis for deter- 
mining constitutional power and too 
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assistance. A finding of state financial 
support plus an unusual degree of 
control over the management and 
policies might lead one to characterize 
an operation as state action. 

97. Another factor which 
might be considered is whether the 
operation is an important public fun- 
ction. The combination of state aid 
and the furnishing of-an important 
public service may result in a conclu- 
sion that the operation should be 
classified as a state agency. If a given 
function is of such public importance 
and so closely related to governmen- 
tal functions as to be classified as a 
governmental agency. then even the 


presence or absence of state financial, 


aid might be irrelevant in making a 
finding of state action. If the function 
does not fall within such a descrip- 
tion, then mere addition of state money 
would not influence the conclusion. 
98. The state may aid a pri- 
vate operation in various ways other 
than by direct financial assistance. It 
may give the organization the power 
of eminent domain, it may grant tax 
exemptions, or it may give it a mono- 
polistic status for certain purposes. 
All these are relevant in making an 
assessment whether the operation is 
private or savours of state action.* 
99. An important case on the 
subject is Kerr v. Enoch Pratt Free 
Library (1945) 149 F. 2d 212 (4th cir.) 
cert. denied, 326 U.S. 721. The library 
system in question was established by 
private donation in 1882, but by 1944, 
99 per cent of the system’s budget 
was supplied by the city; title to the 
library property was held by the city; 
employees were paid by the city pay- 
roll officer; and a high degree of bud- 
get control was exercised or available 
to the city government. On these facts 
the Court of Appeals required the 
trustees managing the system to aban- 
don a discriminatory admissions policy 
for its library training courses**. 
100. Dorsey v. Stuvvesant 
Town Corporation. 299 NY 512 rela- 
ted to the problem raised by discri- 
minatory action by a private agency 


*See generally “The Meaning of State 
Action”, LX Columbia Law Rev. 


1083. 


+See LX Columbia Law Review 1083, 


at 1103. 
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receiving state financial aid. Pursuant 
to New York’s redevelopment laws, 
the Metropolitan Life Insurance Com- 


pany organized a redevelopment cor- 


poration to participate in a plan to 
construct housing, By an investment 
of some $90,000.000, the company 
constructed a complex of apartments 
capable of housing 25,000 people. The 
power of eminent domain was used 
to acquire the necessary land and 
partial tax exemption was granted for 
the completed project. As a part of 
the co-operative effort by the city and 
the private company the plans for the 
project were subject to approval of 
the city and the company’s profits, 
dividends, and power to dispose of the 
property were subjected to regulation 
by state law. When prospective Negro 
tenants were rejected by the company, 
they sued to enjoin discrimination as 
a violation of the Fourteenth Amend- 
ment, The majority of the New York 
Court of Appeals found no exertion 
of state power directly in aid of dis- 
crimination and decided that the pri- 
vate company was not engaged in a 
governmental function. Fuld, J. dis- 
sented. He said that even the conduct 
of private individuals would offend 
against the equal protection clause if 
the conduct appears in an activity of 
public importance and if the state has 
accorded to the activity, either the 
panoply of its authority or the weight 
of its power, interest and support, 
(See the Note in 35 Cornell Law Quar- 
terly 399). 


101, In America, corporations 
or associations, private in character, 
but dealing with public rights, have 
already been held subject to constitu- 
tional standards. Political parties, for 
example, even though they are not 
statutory organisations, and are in 
form private clubs, are within this 
category. So also are labour unions 
on which statutes confer the right of 
collective bargaining. Thus, in Steele 
v. Louisville & N. R. B. Co, (1944) 323 
US 192 at p. 198 it was observed: 

“Tf..the (Railway Labour) Act 
confers this power on the bargaining 
representative of a craft. . . -.without 
any commensurate statutory duty to- 
wards its members, constitutional 
questions arise. For the representative 
is clothed with power not. unlike that 
of-a legislature which is subject to 


gi 
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racter that is prohibited, Individual 
invasion of individual right is not, 
generally speaking, covered by Arti- 
cle 13 (2). In other words, it is 
against State action that funda- 
mental rights are guaranteed. Wrong- 
ful individual ‘acts unsupported by 
State authority in the shape of laws, 
customs, or judicial or executive pro- 
ceeding are not prohibited. Articles 
17, 23 and 24 postulate that funda- 
mental rights can be violated by 
private individuals and that the re- 
medy under Article 32 may. be avail- 
able against them. But by and large, 
unless an act is sanctioned in some 
way by the State, the action would 
not be State action. In other words, 
until some law is passed or some 
action is taken through officers or 
agents of the State, there is no action 
by the State. In the Civil Rights case, 


(1881) 109 US 3 Bradley. J. speaking 


for the majority, took this view of the 
14th Amendment. That Amendment 


provides: 


.“No State shall make or enforce 
any law which shall abridge the pri- 
vileges or immunities of citizens of 
the United States; nor shall any State 
deprive any person of life, liberty or 
property without due process of law; 
nor deny any person within ‘its 
jurisdiction the equal protection of 
the laws.” l 
On the other hand, Justice Harlan 


tried to justify the imposition of civil, 


liability for racial discrimination, ef- 
fected not only by the normal offi- 
cers of the State, but also by private 
individuals. He perceived State action 
in rules and practices of hotels, inns, 
taverns, rail roads and places of amu- 
sement. He said that inn-keepers are 
exercising a quasi-public employment 
and that law gives them special pri- 
vileges and they are charged with cer- 


tain duties and responsibilities to the. 


public. As to public conveyances, he 
read the law of common carriers to 
require the performance of public 


: duties, and that no matter who is the 


agent or what is the agency, the func- 
tion to be performed is that of ‘State’. 
The investiture of rail road with 
power of eminent domain made the 


-function of the rail road corporation 


a public function. I think the later 
decisions of courts in the U.S.A. 
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follow the lead given by Justice Har- 
lan in his dissenting judgment. Seve- 
ral tests have been propounded to 
find out whether an action is private 
or State action. These decisions do 
not rest on the basis that the entity or- 
organization must wield authority in 
the sense it must have power to issue 
commands in the Austinian sense, or 
that it must have the sovereign power 
to pass laws or regulations having the 
force of law. . 


96, Does any amount of state 
help, however inconsequential, make 
an act something more than an indivi- 
dual Act? Suppose, a privately owned 
and managed operation réceives direct 


‘financial aid from the State, is an act 


of such an agency an act of State? It 
would be difficult to give a categori- 
cal answer tothis question. Any opera- 
tion or purpose of value to the public 
may be encouraged by appropriation 
of public money and the resulting 
publicly supported operation can be 
characterized as a state operation. 
But such a rule would seem to go to 
the extreme. There seems to be no 
formula which would provide the cor- 
rect division of cases of this type into 
neat categories of State action and 
private action. Some clue however, to 
the considerations which might impel 
the court in one direction or the other 
may be obtained from an examination 
of the cases in this area. The decisions 
of the State courts in U.S.A. seem to 
establish that a private agency, if 
supported by public money for its 
operation would be ‘state’. But in all 
these cases, it has been found that 
there was an element of control exer- 
cised by the State. Therefore, it may 
be stated generally that State finan- 

aid alone does not rehder the 
institution receiving such aid a state 
agency. Financial aid plus some ad- 
ditional factor might lead to a dif- 
ferent conclusion. A mere finding of 
state control also is not determinative 
of the question, since a state has con- 
siderable measure of control under 
its police power over all types of 
business operations. It is not possible 
to assume thatthe panoply of law and 
authority of a state under which peo- 
ple carry on ordinary business, or 
their private affairs or own property, 
each enjoying equality in terms of 
legal capacity would be extraordinary 
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women whose lives they largely con- 
trol as employees or as members. 
Second, they exercise power more in- 
directly, though not less powerfully, 
over the unorganized citizens whose 
lives they largely control through 
standardized terms of contract, 
through price policy. through the 
tempo of production and the terms 
and conditions of labour. Last, they 
exercise control over the organized 
community. represented by the organs 
of state, in a multitude of ways; direct 
lobby pressures, control over election 
and policies of the elected representa- 
tives of the peoples and far-reaching 
control over the Mass Media of com- 
munication. In this sense ‘government’ 
or ‘law-making’ by private groups is 
today an irreversible fact.* 


92. Generally speaking, 
corporations have power and 


large 


power does not merely come from the. 


statutes creating them. They acquire 
power because they produce goods or 
services upon which the community 
comes to rely. The methods by which 
these corporations produce and the 
distribirtion made in the course of 
their production by way of wages, 


dividends and interest, as also the © 


profits withheld and used for further 
capital progress and the manner 
in which and the conditions under 
which they employ their work- 
men and staff are vital both to 
the lives of many people and 
to the continued supply line of 
the country. Certain imperatives fol- 
low from this. Both big business and 
big labour unions exercise much quasi- 
public authority. The -problem posed 


by the big corporation is the protection. 


of the individual rights of the em- 
ployees. Suggestions are being made 
that the corporate organisations of 
big business and labour are no longer 
private phenomena; that they -are 
public organisms and that consti- 
tutional and common law restrictions 
imposed upon State agencies must be 
imposed upon them. 


93. The governing. power 
wherever located must be subject to 
the fundamental constitutional limi- 


“see “Corporate Power, Government 
by Private Groups and the Law”, 
(57 Columbia Law Rev. 156. at 156, 
176-177). 
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tations. The need to subject the 
power centres to the control of 
constitution requires an expansion 
of the concept of State action. 
The historical trend in America 
of judicial decisions has been that 
of bringing more and more activity 
within the reach of the limitations of 
the Constitution. “The next step 
would be to draw private govern- 
ments into the tent of state action. 
This is not a particularly startling 
Proposition, for a number of recent 
cases have shown that ‘the concept of 
private action must yield to a concep- 
tion of state action where public fun- 
ctions are being performed’’** 


94. In Marsh v. Alabama, 
(1946) 326 US501,a corporation own- 
ed a ‘company town’. Marsh, a Jeho- 
vah’s witness offered his pamphlets 
and preached his doctrine on one of 
the town corners. He was arrested for 
trespassing by one of the company 
guards. was fined five dollars and the 
case went all the way up to the 
Supreme Court. On straight property 
logic, Marsh, of course was trespass- 
ing; he was unwanted visitor on com- 
pany’s real estate. But, Court said, 
operation ofatown isa public func- 
tion, Although private in the property 
sense. it was public in the functional 
sense. The substance of the doctrine 
there laid down ‘s that where a cor- 
poration is privately performing a 
‘public function’ it is held to the con- 
stitutional standards regarding civil 
rights and equal protection of the 
laws that apply to the state itself. The 
Court held that administration of pri- 
vate: property -of such a town, though 
privately carried on, was, nevertheless 
in the nature of a ‘public function’, 
that the private rights of the corpora- 
tion must therefore be exercised 
within constitutional limitations, and 
ag conviction for trespass was revers- 


95. But how far can this ex- 
pansion go? Except in very few cases, 
our Constitution: does not. through its 
own. force, set any limitation upon 
private action. Article 13 (2) provides 
that no State shall make any law 
which takes away or abridges gone 

t is 


‘rights guaranteed by Part II. 


“*see Arthur S. Miller: “The Constitu- 
tional Law ofthe ‘Security State’ ”, 
10 Stanford Law Rev. 620, at 664. 
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a special type of training for specia- 
lized form of public service will be 
developed and the status of the per- 
sonnel of public corporation may more 
and more closely approximate to that 
of civil service without forming part 
of it. In so far as public corporations 
fulfil public tasks on behalf of gov- 
ernment, they are public authorities 
and as such subject to control by gov- 
ernment. 

88. In France, “An enterprise 
publique is an enterprise the whole or 
the majority of whose capital belongs 
to the State or other publie agencies. 
By reason of its industrial or com- 
mercial activities it is basically sub- 
iect to private law (and particularly 
to commercial law as are private en- 
terprises), but, because of its public 
nature, it finds itself subjected to a 
certain degree of dependence on and 
control by public authority.” t 


89. The motivation for the 
creation of public corporation natu- 
rally plays much larger part in under- 
developed and poor countries than in 
industrially advanced countries. This 
accounts for the emergence of public 
corporations and the present signifi- 
cance of public enterprise carried on 
by them. The Government of India 
resolution on industrial policy dated 
April 6, 1948 stated, ameng other 
things, that “management of state en- 
terprise will as a rule be through the 
medium of public corporation under 
the statutory control of the Central 
Government who will assume such 
powers as may be necessary to ensure 
this”. The Government of India Reso- 
lution on. Industrial Policy dated April 
30, 1956- stated*t 


“Accordingly, the State will pro- 
gressively assume a predominant and 
direct responsibility for setting up 
new industrial undertakings and for 
developing transport facilities. It will 
also undertake State trading on an in- 
creasing scale.” 

90. The Constitution was fram- 
ed .on the theory that limitation 
should exist on the exercise of power 
by the State. The assumption was that 


tsee “Government Enterprise’, ed. W. 
Friedmann & J. F. Garner, pp. 107- 
108. 

*tsea “Government in Business”, S. S. 
Khera, p. 368 & p. 373. 
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the State alone was competent to 
wield power. But the essential pro- 
blem of liberty and equality is one 
of freedom from arbitrary restriction 
and discrimination whenever and how-- 
ever imposed. The Constitution, there- 
fore, should, wherever possible, be so 
construed as to apply to arbitrary ap- 
plication of power against individuals 
by centres of power. The emerging 
principle appears to be that a public 
corporation being a creation of the 
State is subject to the constitutional 
limitation as the State itself. The pre- 
conditions of this are two, namely, 
that the corporation is created by 
State, and, the existence of power in 
the corporation to invade the consti- 
tutional right of individual. 


_ $i. The advocates of pluralism 
like Laski and Dr. Figgis pleaded for 
recognition of social groups within 
the state in mitigation of the legal 
and ideological deification of the state. 
Today, probably the giant corpora- 
tions, the labour unions. trade associa- 
fions and other powerful organisa- 
tions have taken the substance of 
sovereignty from the state. We are 
witnessing another dialectic process 
in history namely, that the sovereign 
state having taken over all effective 
legal and political power from groups 
surrenders its power to the new mas- 
sive social groups.* The growing 
power of the industrial giants, of the 
labour unions and of certain other 
organized groups. compels a reassess- 
ment of the relation between group 
power and the modern state on the 
one hand and the freedom of the indi- 
vidual on the other. The corporate 
organisations of business and labour 
have long ceased to be private pheno- 
mena. That they have a direct and 
decisive impact on the social, econo- 
mic and political life of the nation is 
no longer a matter of argument. It is 
an undeniable fact of daily experience. 
The challenge to the contemporary 
lawyer is to translate the social trans- 
formation of these organisations from 
private associations to publie orga- 
nisms into legal terms. In attempting 
to do so, we have to recognize that 
both business and labour currently 
exercise vast powers. First, they have 
power over the millions of men and 


*see W. Friedmann, “Law in a Chang- 
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whic the state is expected to under- 
take and render for the welfare of 
the people. Article 298 provides that 
the executive power of the Union and 
State extends to the carrying on of 
any business or trade. As I said. the 
question for consideration is whether 
@ public corporation set up under a 
special statute to carry on a business 
or service which Parliament thinks 
necessary to be carried on in the in- 
terest of the nation is an agency or 
instrumentality of the State and 
would be subject to the limitations 
expressed in Article 13 (2) of the Con- 
stitution. A state is an abstract entity. 
It can only act through the instru- 
mentality or agency of natural or 
juridical persons. Therefore, there is 
nothing strange in the notion of the 
state acting through a corporation and 
making it an agency or: instrumenta- 
lity of the State.. 


83. The chartered corporations 
of the 17th, 18th and 19th centuries 
were expected, perhaps required, to 
perform stated duties to the communi- 
ty like running a ferry, founding a 
colony or establishing -East Indian 
trade. Performance of these functions 
and securing whatever revenue the 
enterprise made to the Crown were 
the primary reasons why a charter 
was granted, Corporations in early 
English Law were in fact. and in legal 
cognizance, a device by which the 
political state got something done. 
They were far more like the bodies 
corporate we call ‘public authorities’ 
today. Few in the 17th or 18th cen- 
tury would have disputed that such a 
corporation . was an agency of the 
state.** 


84. The Supreme Court of the 
United States in McCullough v. Mary- 
land, (1819) 4 Wheat 316 held that-the 
Congress has power to charter cor- 
porations as incidental to or in aid of 
governmental functions. So far as fe- 
deral corporations are concerned, they 
are, by hypothesis, agencies of gov- 
ernment. With this premise it would 
follow that action of a federal- 
ly chartered corporation would. be 
governed by the constitutional lmi- 


*#see generally “The Modern Corpora- 
. tion and Private’ Property”, -Berle 
& Means. pp. 119-128. .. 
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tation imposed on an agency of the 
Federal Government:* 


85. The tasks of government 
multiplied with the advent of the wel- 
fare state and consequently, the 
framework of civil service adminis- 
tration became increasingly insuffi- 
cient for handling .the new tasks 
which were often of a specialised and 
highiy technical character. At the 
same time. ‘bureaucracy’ came under 
a cloud. The distrust of government 
by civil service, justified or not, was 
a powerful factor in the development 
of: a policy of public administration 
through separate corporations which 
would operate largely according to 
business principles and be separately 
accountable. 


86. The publie  ecrporation, 
therefore, became a third arm of the 
Government. In Great Britain, the 
conduct of basic industries through 
giant corporations is now a perma- 
nent feature of public life. 


87. A public corporation is a 
legal entity established normally by 
Parliament and always under legal 
authority, usually in the form of a 
special statute, charged with the duty 
of carrying out specified governmen- 
tal functions in the national. interest, 
those functions being confined to a 
comparatively restricted field and 
subjected to control by the execu- 
tive, while the corporation remains 
juristically an independent entity not 
directly responsible to Parliament.§ 
A public corporation is not generally 
a multi-purpose authority but a fun- 
ctional organisation created for a 
specific purpose. It has generally no 
shares or shareholders. Its responsi- 
bility generally is to Government. Its 
administration is in the hands of a 
Board appointed by the competent 
Minister. The employees of public 
corporation are not civil servants. It 
is, in fact, likely that in due course 


“see Adolf A. Berle, “Constitutional 
Limitations on Corporate Activity 
—Protection of Personal Rights 

from Invasion through Economic 
Power”. 100 Univ. of Pennsylvania 
Law Rev. 933. 

8see Garner: “Public Corporations in 
the United Kingdom” in “Govern- 
ment Enterprise” ed. W. Friedmann 
'& J. F Garner, p. 4. 
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reign power of the State, namely, the 
power to make rules or regulations 
which have the force of law. 


77. The . test propounded by 
the majority is “satisfied so far as the 
Oil and Natural Gas Commission 
(hereinafter referred to as ‘the Com- 
mission) is concerned as Section 25 of 
the Oil and Natural Gas Commission 
Act (hereinafter referred to as ‘the 
Act’) provides for issuing binding 
directions to owners of land and pre- 
mises not to prevent employees of the 
Commission from entering upon their 
property if'the Commission so directs. 
In other words, as Section 25 autho- 
rises the Commission to issue binding 
directions to third parties not to pre- 
vent the employees ofthe Commission 
from entering into their land and as 
‘disobedience of such directions is 
punishable under the relevant provi- 
sion of the Indian Penal Code since 


those employees are deemed to be. 


public servants under Section 21 of 
the Indian Penal Code by virtue of 
Section 27 of the Act. the Commission 
is an ‘authority’ within the meaning 
of the expression “other authoruics: 
in Article 12. 


78. Though this would be suf- 
ficient to make the Commission a 


‘state’ according to the decision of this. 


Court in the Rajasthan Electricity 
Beard case, (1967)3SCR 377 = (AIR 
1967 SC 1857) (supra), there isa larger 
question which has a direct bearing 
so far as the other two Corporations 
are concerned viz., whether, despite 
the fact that there are no provisions 


for issuing. binding directions to third: 


parties the disobedience of which 
would ‘entail penal consequence, the 
corporations set up under statutes to 
carry on business of public import- 
ance or which is fundamental to the 
life of the people can be considered as 
‘state’ within the meaning of Art. 12. 
That Article reads: ; 


tIn this Part, unless the context 


otherwise requires, ‘the State’ inclu- 
des the Government and Parliament 
of India and the Government and the 
Legislature of. each of the States and 
all local or other authorities within 
the territory of India or under the 


control of the Government of -India.”. 


It is relevant to note that the Article 
does not define the word ‘state’. It 
only provides that ‘state’ includes the 
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authorities specified therein. The ques- 
tion whether a corporation set up 
under a statute to carry on a business 
of public importance is a ‘state’ des- 
pite the fact that it has no power to 
issue binding directions has to be de- 
cided on other considerations. 


79. One of the greatest sources 
of our strength in -constitutional law 
is that we adjudge only concrete cases 
and do not pronounce principles in 
the abstract. But there comes a mô- 
ment when the process of empiric 
adjudication calls for more rational 
and realistic disposition than that the 
immediate case is not ere from 
preceding cases, 


80. The concept of state has 
undergone drastic changes in recent 
years. Today state cannot be concei- 
ved of'simply as a coercive machinery 
wielding the thunderbolt of: authority. 
It has to be viewed mamy as a ser- 
vice corporation. 


“If we clearly grasp the charac- 
ter of the . state as a social agent, 
understanding it rationally as a form 
of service and not mystically as an 
ultimate power, we shall differ only 
in respect of the limits of its ability ` 
to render service.” , (see Mac Iver, 
“The Modern State”, 183). 


81. To some people state is 
essentially a class-structure, ‘an orga- 
nization of one class dominating over 
the other classes’; others regard it as 
an organisation that transcends all 
classes and stands for the whole com- 
munity. They regard it as a power- 
system. Some view it entirely as a 
legal structure, either in the old Aus- 
tinian sense which made it a relation- 
ship of governors and governed. or, 
in the language of modern jurispru- 
dence, as a community ‘organized for 
action under legal rules’, Some regard 
it as no more than a mutual insurance 
society, others as the very texture of 
all our life. Some class the state as a 
great ‘corporation’ and others consi- 
der it as indistinguishable from socie- 
ty itself." 


82. Part IV of the Constitu- 
tion gives a picture of the services 


*see Mac Iver, "The Modern State”, 


pp. 3-4, 


et 
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granted by it wilfully makes any false 
Statement or knowingly permits any 
false statement to be made shall be 
punishable with imprisonment for a 
term which may extend to two years 
or with fine which may extend to 
two thousand rupees or with both. 
Further whoever without the consent 
in writing of the Corporation uses the 
name of the Corporation in any pros- 
pectus or advertisement shall be puni- 
shable with imprisonment for a term 
which may extend to six months or 
with fine which may extend to one 
thousand rupees or with both. The 
Corporation enjoys protection of action 
taken under the Act. A company 
incorporated under the Indian Com- 
panies Act does not enjoy these privi- 
leges. 


67. For the foregoing reasons, 
we hold that rules and regulations 
framed by the Oil and Natural Gas 
Commission, Life Insurance Corpora- 
tion and the Industrial Finance Cor- 
poration have the force of law. The 
employees of these statutory bodies 
have a statutory status and they are 
entitled to declaration of being in 
employment when their dismissal or 
removal is in contravention of statu- 
tory provisions. By way of abundant 
caution we state that these employees 
are not servants of the Union or the 
State. These statutory bodies are “au~ 
thorities” within the meaning of Art- 
cle 12 of the Constitution. 


68. In Civil Appeal No. 2137 of 
1972, the declaration granted by the 
High Court that the order removing 
Bhagatram Sardarsingh Raghuvansi 
from service is null and void and that 
he continues in service is upheld. The 
writ of mandamus issued by the High 
Court is also upheld. 

69. In Civil Appeal No. 1655 
of 1973, the writ of mandamus gran- 
ted by the High Court is upheld.. 


79. In Civil Appeal No. 1879 
of 1972, our conclusion is that the 
Corporation is an authority - within 
the meaning of Article 12 of the Con- 
stitution for the reasons given in this 
judgment. The conclusion of the High 
Court that the regulations have not 
the force of law is set. aside. The con- 
clusion of the High Court that the Cor- 
poration should not be permitted to 
enforce the regulations mentioned in 
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clauses (1) and (4) of Regulation 25 is 


upheld. 


T1. - In Civil Appeal No. 115 of 
1974, the judgment of the High Court 
is set aside. The Finance Corporation 
is an authority within the meaning of 
Article 12. The regulations of the Cor- 
poration have the force of law. The 
conclusion of the High Court that the 
Association is not entitled to raise a 
plea of discrimination on the basis of 
Article 16 is set aside. 


72. The appeals are disposed 
of accordingly. 
- 73. The parties will pay and 
ee ae own costs in all these ap- 
peals. 


one of far 


reaching . importance. 


75. The relevant provisions of 
the Oil and Natural Gas Commission 
Act, 1939, have been analysed in the 
judgment of my Lord the Chief Jus- 
fice and I do not think it necessary to 
set them out here. 


76. In (1967) 3 SCR 377 = 
(AIR 1967 SC 1857) this Court had oc- 
casion to consider the question whe- 
ther the Rajasthan Electricity Board 
was an authority within the meaning 
of the expression “other authorities” 
In Article 12 of the Constitution. 
Bhargava, J. delivering the judgment 
for the majority pointed out that the 
expression “other authorities” in Arti- 
cle 12 would include all constitutional 
and statutory authorities on whom 
powers are conferred by law. ‘The 
learned judge also said that if any 
body of persons has authority to issue 
directions, the disobedience of which 
would be punishable as a criminal 
offence, that: would be an indication 
that that authority is ‘state’. Justice 
Shah who delivered a separate judg- 
ment agreeing with the conclusion 


reached by the majority preferred td 


adopt a slightly different meaning to 
the words “other authorities”. He said 
that authorities. constitutional or sta- 
tutory, would fall within the expres- 
sion ‘state’ as defined in Article 12 


only if they are invested with sove- 
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the Development Bank, that Bank 
paying an amount equal to the 
amount paid by the Central Govern- 
ment for such acquisition. After such 
acquisition. the. Central Government 
may direct that the entire undertak- 
ing of the Corporation shali stand 
transferred to and vest in the Deve- 
lopment Bank. 


59. These provisions of the 
Industrial Finance Corporation Act 
show that the Corporation is in effect 
managed and controlled by the Cen- 
tral Government. 


60. The Oil and Natural Gas 
Commission is owned by the Govern- 
ment, It is a statutory body and nota 
company. The Commission has the 
exclusive privilege of extracting pe- 
troleum. The management is by the 
Government. It can be dissolved only 
lby the Government. 

61, The Life Insurance Cor- 
poration is owned by the Gov- 
ernment. -The Life Insurance busi- 
ness is nationalised and vested in the 
Corporation. No other insurer can 
carry on. life insurance business. The 
management is by the Government. 
The dissolution can be only by the 
Government. 

62. The Industrial Finance 
Corporation is under the complete 
control and management of the Cen- 
tral Government. Citizens cannot be 
shareholders. Certain specified insti- 
tutions like Scheduled Banks, Insur- 
ance Companies, Investment Trusts 
and Co-operative Banks may apply 
for the shares. The Central Govern- 
ment may acquire shares held by 
shareholders other than the Develop- 
ment Bank. After such acquisition, 
the Government may direct that the 
entire undertaking of the Corporation 
shall be vested in the Development 
| Bank. The Corporation cannot be dis- 
‘solved except by the Government. 


63. In the background of the 
provisions of the three Acts under 
consideration, the question arises 45s 
to whether these corporations can be 
described to be authorities within the 
meaning of Article 12 of the Consti- 
tution. In the Rajasthan Electricity 
‘lBoard case, (1967) 3 SCR 377 = (AIR 
1967 SC 1857) it was said that the 
power to give directions, the disobedi- 
ence of which must be punishable as 
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a criminal offence would furnish cne 
of the reasons for characterising the 
body as an authority within the mean- 
ing of Article 12. The power to make 
rules or regulations and to administer 
or enforce them would be one of the 
elements of authorities contemplated 
in Article 12. Authorities envisaged in 
Article 12 are described as instru- 
mentalities of State action. On behalf 
of the State it was contended that the 
Oil and Natural Gas Commission as 
well as Industrial Finance Corpora- 
tion was not granted immunity from 
taxation and therefore the liability to 
be taxed would indicate that the Cor- 
poration was not a State authority. 
Reference is made to Article 289 
which speaks of exemption of pro- 
perty and income of a State from 
Union taxation. The liability to taxa- 
tion - will not detract from the Cor- 
poration being an authority within the 
Meaning of Art. 12, Article 289 em- 
powers Union to impose tax in respect 
of trade or business carried.on by or 
on behalf of a State. 


64. l The Oil and Natural Gas 
Commission Act confers power of 
entry on employees of’ the Commis- 
sion upon any land or -premises for 
the purpose of lawfully carrying out: 
works by the Commission. The mem- 
bers and employees of the Commis- 
sion are. public servants within the 
meaning of Section 21 of’ the Indian 
Penal Code. The Commission enjoys 
ies of action taken under the 


65. The Life Insurance Act 
provides that if any person lawfully 
withholds or fails to deliver to the - 
Corporation any property which has 
been transferred to and vested in the 
Corporation or wilfully applies them 
to purposes other than those express- 
ed or authorised by the Act, he shall, 
on the complaint of the Corporation 
be punishable with imprisonment 
which may extend to one year or 
with fine which may extend to one 
thousand rupees or with both. The 
Corporation also enjoys protection of 
action taken under the Act. 

66. The Industrial Finance 
Corporation Act states that whoever 
in any bill of lading, warehouse re- 
ceipt or other instrument given to the 
Corporation whereby security is given 
to the Corporation for accommodation 
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vest in the Development Bank. As 
compensation therefor, the Develop- 
ment Bank shall pay to the Central 
Government and to the Reserve Bank 
respectively the face value of the 
shares held by that Government and 
by that Bank. The shares of the Cor- 
poration shall be guaranteed by the 
Central Government as to the re-pay- 
ment of the principal and the pay- 
ment of the annual dividend at such 
minimum rate as may be fixed by the 
Central Government by notification. 
The Development Bank means the 
Industrial Development Bank of 
India established under the Industrial 
Development Bank of India Act, 1964. 

52. The Chairman of the Cor- 
poration shall be appointed by the 
Central Government. Four Directors 
are nominated by the Development 
Bank; two directors are nominated by 
the Central Government; two direc- 
tors are elected by Scheduled Banks; 
two directors are elected by sharehol- 
ders of the Corporation other than the 
Development Bank. Scheduled Banks 
and the co-operative banks: two direc- 
tors are elected by co-operative banks. 
The Central Government may re- 
move the Chairman. 

53. Where any industrial con- 
cern which is under a liability to the 


Corporation makes any default in re-- 


payment or otherwise fails to comply 
with the terms of the agreement with 
the Corporation, the Corporation shall 
have the right to take over the mana- 
gement or possession or both of the 
concern as well as the right to trans- 
fer by way of lease or sale and rea- 
lise the property, pledged, mortgaged, 
hypothecated or assigned to the Cor- 
poration. 

54. The Corporation shall fur- 
nish to the Central Government state- 
ment of assets and liabilities at the 
close of the year together with profit 
and loss account and a report of the 
working of the Corporation and the 
report shall be published in the Official 
Gazette and shall be laid before Parlia- 
ment. No provision of law relating to 
the winding up of companies or cor- 
porations shall apply to the Corpora- 
tioni The Corporation shall not. be 
placed in liquidation save by order of 
the Central Government. 

55. The superintendence and 
tbe affairs of the Corporation shall 
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be entrusted to -a Board. In the dis- 
charge of functions, the Board shall 
be guided by the Development Bank. 
If any dispute arises between the 
Development Bank and the Board, 
the dispute shall be referred to the | 
Central Government whose decision 
shall be final The Central Govern- 
ment shall have the power to super- 
sede the Board and appoint a new 
Board in its place to function until .a 
properly constituted Board is set up. 


56. The Corporation may in-. 
vest its funds in the securities of the 
Central Government or of any State 
Government and may with the ap- 
proval of the Central Government 
contribute to the initial capital of the 
Unit Trust of India. The Corporation 
may also subscribe to or purchase the 
shares. of any financial institution 
which the Central Government in 
consultation with the Development 
Bank may notify in this behalf. The 
Corporation may issue and sell bonds 
and debentures. Bonds and debentures 
of the Corporation shall be guaran- 
teed by the Central Government as to 
the re-payment of the principal and 
the payment of interest. 


57. The Central Government 
may issue directions to auditors re- 
quiring them to report to it upon the 
adequacy of measures taken by the 
Corporation for the protection of its 
shareholders and creditors. The Cen- 
tral Government may appoint the 
Comptroller and Auditor: General of 
India to examine and report upon the 
accounts of the Corporation and ex- 
penditure. Every audit report shall be 
forwarded to the Central Government 
and the Government shall cause the 
same to be laid before both Houses of 
Parliament. 


58. The Central Government 
may decide to acquire the shares held 
by the shareholders other than the De- 
velopment Bank. The shareholders 
shall be paid for the shares so acquir- 
ed an amount equal to the paid up 
value of the shares together with a 
premium calculated at the rate of one 
per cent of the paid up value for every 
year from the date of issue to the 
date of acquisition subject to a maxi- 
mum of ten per cent. After the acqui- 
sition of the shares, the Central Gov- 
ernment shall transfer the shares to 


1975 


surance business in India. The sums 
assured by policies issued by the Cor- 
poration including bonuses shall be 
guaranteed as to payment in cash by 
the Central Government. No suit, pro- 
secution or other legal proceedings 


shall ie against any member or em- 


ployee of the Corporation for any- 
thing ‘which is in good faith done or 
intended to be done under the Act. 

7 ATE, The provisions of the Life 
Insurance Corporation Act amply esta- 
blish that the Corporation has the ex- 
clusive privilege of carrying on life 
insurance business. The policies .are 
guaranteed by the Central Govern- 
ment. If profits accrue from any busi- 
ness other. than life insurance busi- 
ness then after making provision for 
reserves and other matters, the ba- 
lance of profit shall be paid to the 
Central Government. The report of 
the activities of the Corporation is to 
be submitted to the Central Govern- 


ment. ` 

48. The original capital of the 
Corporation is five crores of rupees 
provided by the Central Government. 
The Central Government may reduce 
the capital of the Corporation. The 
Corporation may ask for relief in res- 
‘pect of certain transactions of the in- 
gurer whose controlled business has 
been transferred to the Corporation. 
The relief is granted by the Tribunal. 
The Tribunal is constituted by the 
Central Government. The Central 


office of the Corporation shall be at- 


such place as the Central Government 


interest, the 
Government shall be final. The ac- 
counts of, the Corporation shall be 
audited by auditors who will be ap- 
pointed with the previous approval of 
the Central Government. The auditors 
shall submit the report to the Cor- 
poration and. shall also forward a copy 
of the reporttothe Central Govern- 
ment. 7 
Tf as a result of any m- 


49. 
vestigation undertaken by the. Cor- 


poration any surplus emerges, ninety- 
five per cent of such surplus or such 
higher percentage thereof as the Cen- 


Sukhdev Singh v. Bhagat ram 


{Prs. 46-51} S. C. 1345 


tral Government may approve shall 
be allocated to or reserved for the life 
insurance policy holders of the Cor- 
poration and after meeting the liabili- 
ties of the Corporation the remainder 
shall be paid to the Central Govern- 
ment or if that Government so directs . 
be utilised for such purposes and in 
such manner as that Government may 
determine. If profits accrue after mak- 
ing provision for reserves and other 
matters, the balance shall be paid to 
the Central Government. The Central 
Government shall. cause the report of 
the auditors, the report of the actu- 
aries and the report giving an ac- 
count of the activities of the Corpora- 
tion to be laid before the Parliament. 
The provisions of the Companies Act 
do not apply to the Corporation with 
regard to winding up. The Corpora- 
tion cannot be placed in liquidation 
except by an order of the Central 


- Government. 


-50. The structure of the Life 
Insurance Corporation indicates that 
the Corporation is an agency of the 
Government carrying on the exclu-. 
sive business of life insurance. Each 
and every provision shows in no un- 
certain terms that the voice is that of 


-the Central Government and the hands 


are also of the Central Government. 


51. l The Industrial Finance 
Corporation is a body. corporate. The 
authorised capital of the Corporation 


_ Shall be ten crores of rupees divided 


into twenty thousand fully paid up 
shares of five thousand rupees each. 
Ten thousand shares of the total value 
of’ five crores of rupees shall be issu- 
ed in the first instance. The remain- 
ing shares may be issued with the 


sanction of the Central Government. 


Of the capital issued in the first in- 
stance, the Central Government and 
the Reserve Bank of India shall -each 


subscribe for’ two thousand ‘shares. 


Scheduled banks may subscribe for 
two thousand five hundred . shares. 


- Insurance companies, investment tru- 


sts and other like financial institu- 
tions for two thousand five hundred 
shares and co-operative banks for one 
thousand shares of the Corporation. 
Tt is significant that ordinary citizens 
cannot be shareholders. All shares of 
the Corporation held by the Central 


Government and the Reserve Bank of 


Tndia shall stand transferred to and 
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the Constitution, the- executive power 
of the Union shall extend to the mat- 
ters with respect to which Parliament 
has power to make laws; and to the 
exercise of such rights, authority and 


Jurisdiction as are exercisable by the. 


Government of India by virtue of any 
treaty or agreement. The “Union is 
competent to carry on trade and busi- 
ness in mines and mineral resources. 
The power of the Union is co-exten- 
sive with the legislative power of the 
Parliament. The Oil and Natural Gas 
Commission is established for the 
development of petroleum resources 
and the production and sale of petro- 
leum and petroleum products. The ex- 
ploitation of the resources is by the 
Union through the agency of the sta- 
tutory Commission. The members of 
the Commission are appointed by the 
Central Government. If they want to 
resign, resignation has to be sent to 
the Central Government. Termination 
of appointment of members is by the 
Central Government. The powers and 
functions of the Commission are those 
assigned by the statute and such fun- 
ctions as the Central Government 
may assign. No industry which will 
use any of the gases produced by the 
Commission as a raw material shall 
be set up by the Commission without 
the previous approval of the Central 
Government. The capital of the Com- 
mission is what has already been in- 
curred by the Central Government as 
non-recurring expenditure’ in connec- 
tion with the existing organisation. 
The Central Government may also 
provide to the Commission any fur- 
ther capital which may be required 
by the Commission for carrying onits 
business. The Commission may, with 
the previous approval of the Central 
Government borrow money. The bud- 
get is to be in such form as the Cen- 
tral Government may prescribe. The 
Commission may not re-appropriate 
without the previous approval of the 
Central Government. The reports, ac- 
counts are to be audited by the Com- 
ptroller and Auditor-General of India 
and these are not only to be forward- 


ed to the Central Government but 
are also to be laid before the Parlia- 
ment. The audit report is also to be 
placed before the Parliament. Any 
land required by the Commission is 
to be acquired under the Land Acqui- 
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sition Act as if it were required by a 
company. The Commission is em- 
powered to enter upon any land or 
premises. The dissolution of the Com- 
mission is by the Central Government. 


44. All these provisions indi- 
cate at each stage that the creation, 
composition of membership, the func- 
tions and powers, the financial powers, 
the audit of accounts. the returns, the 
capital, the borrowing powers, the 
dissolution of the Commission and ac- 
quisition of land for the purpose of 
the company and the powers of entry 
are all authority and agency of the 
Central Government. 


45. The Life Insurance Actis an 
an Act to provide for the nationalisation 
of life insurance business'in India by 
transferring all such business to the 
Corporation established for the pur- 
pose and to provide for the regula- 
tion and control of the business of the 
Corporation and for matters connect- 
ed therewith or incidental thereto. On 
the appointed day viz. 1 July, 1956, 
all assets and liabilities appertaining 
to the controlled business of all in- 
surers became transferred to and ves- 
ted in the Corporation. The service of 
existing employees of insurers was 
transferred to the Corporation. It be- 
came the duty of every person in pos- 
session, custody or control of property 
appertaining to the controlled busi- 
ness of an insurer to deliver the same 
to the Corporation forthwith. The 
Corporation was empowered to re- 
duce the amounts of insurance under 
contracts of life insurance in such 
manner and subject to such conditions 
as it thought fit. In the discharge of 
functions under the Act, the Corpora- 
tion is guided by directions in mat- 
ters of policy involving public interest 
as the Central Government may give 
to it. If any question arises whether 
a direction relates to a matter or 
policy involving public imterest, the 
decision of the Central Government 
shall be final. l 


46. The Corporation is to sub- 
mit to the Central Government an ac- 
count of activities during the finan- 
cial year. The Corporation has the 
exclusive privilege of carrying on 
life insurance business in India. On 
and from the appointed day, none but 
the Corporation can carry on life in- 
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Halsbury’s Laws of England 3rd, Ed. 
Vol. 30 paragraph 1317 at p. 682). 


40. The Oil-fields (Regulation 
and Development) Act, 1948 defines 
- “oilfield” as any area where any 


operation for the purpose of obtaining 
natural gas and petroleum, crude oil, 
refined oil; partially refined oil and 
any of the products’ of petroleum in a 
liquid or solid state, is to be or is being 
carried on. S. 4 of the said 1948 Act 
states that no mining lease shall be 
granted after the commencement ofthe 
Act otherwise than in accordance with 
the rules made under the Act. Sec- 
tion 5 of the said 1948 Act confers 
power on the Central Government to 
make rules for regulating grant of 
mining leases or prohibiting grant of 
leases. Section 6 of the said 1948 Act 
confers power on the Central Govern- 
ment to make rules for the con- 
servation and development of mine- 
ral oils. Mining gas includes natu- 
ral gas and petroleum. Section 9 of 
the said 1948 Act states that any rule 
made-under any of. the provisions of 
the Act may provide that any con- 
travention thereof shall be punish- 
able with imprisonment which ‘may 
extend to six months or with fine 
which may extend to one thousand 
rupees. or with both. The Petroleum 
Concession Rules, 1949 say that the 
Central Government grants approval 
for searching, drilling and producing 
petroleum and licences for exploring 
and prospecting. The Oil and Natural 
Gas Commission is given merely the 
duty to perform the leases. 


4i. The 1959 Act speaks in 
Section 14 of the functions of the 
Commission and in Section 15 of the 
powers of the Commission. The’ func- 
tions of the Commission are to plan, 
promote, organise and implement pro- 
grammes for the development of 
petroleum resources and the produc- 
tion and sale of petroleum and petro- 
leum products produced by it and 
to perform such functions as the 
Central Government may, from time 
to time, assign to the Commis- 
sion, The powers. of the Com- 
mission are such as may be neces- 
sary any expedient for the purpose of 


carrying out the functions under the. 


Act. The Government acquires land 
for the Commission. The acquisition 
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is for public purpose. The Commis- 
sion extracts petroleum from the land. 
Entry No. 53 in List I of the Seventh 
Schedule speaks of regulation and 
development of oilfields and mineral 
oil resources; petroleum and petroleum 
products; other liquids and substances 
declared by Parliament by law to be 
dangerously inflammable. Entry No. 
D4 in list I speaks of regulation of 
mines: and mineral development to 
the extent to which such regulation 
and development under the control of 
the Union is declared by Parliament 
by law to be expedient in the public 
interest. 4 


42. Section 23 of the 1959 Act 
says that the Oil and Natural Gas 
Commission shall furnish to the Cen- 
tral Government returns and state- 
ments and particulars in regard to 
proposed or existing programme for 
the development of petroleum re- 
sources and the production and sale 
of petroleum and petroleum products 
produced by the Commission as the 
Central Government may require. 
Section 24 of the 1959 Act speaks of 
compulsory acquisition of land by the 
Commission. Section 25 of the 1959 
Act confers power on any employee of 
the Commission authorised by it to 
enter upon any land or premises and 
there do such things as may be re- 
asonably necessary for the pupose of 
lawfully carrying outanyof its works 
or to make survey, examination or 
investigation preliminary or incidental 
to the exercise of powers or the per- 
formance of functions by the Com- 
mission under the Act. The employees 
of the Commission are deemed by Sec- 
tion 27 of the 1959 Act to be public 
servants under Section 21 of- the 
Indian Penal Code. 


f 

43. - The Oil and Natural Gas 
Commission Act, 1959 is an Act to 
provide for the establishment of a 
Commission for the development of 
petroleum resources and the produc- 
tion and sale of petroleum and petro- 
leum products produced by it and for 
matters connected therewith. Article 
298 states that the executive power of 
the Union and of each State shall ex- 
tend to the carrying on of any trade 
or business and to the acquisition, 
holding and disposal of property and 
the making of contracts. Under Arti- 
cle.73 subject to the provisions of 


1342 S. C. [Prs. 24-39] Sukhdev Singh 


means a body of persons established 
by statute who -are entitled as such 
bedy to command obedience and en- 
force directions issued by them on 
pain of penalty for violation. On these 
grounds it was said that these cor- 
perations cannot make laws like a 
State and cannot enforce directions. 

35. . The State undertakes com- 
mercial functions in combination with 
Fovernmental functions in a welfare 
State. Governmental function must: be 
authoritative. It must be able to im- 
pose decision .by or under law with 
authority. The element of authority is 
of a binding character. The rules and 
regulations are authoritative because 
these rules and regulations direct and 
control not only the exercise of powers 
by the Corporations but also all per- 
sons who deal with these corpora- 
tions. - 

36. This Court in Rajasthan 
State Electricity Board, Jaipur v. 
Mohan Lal. (1967) 3 SCR 377 = (AIR 
°1867 SC 1857) said that an “authority” 
is a public administrative agency or 
corporation having quasi-governmen- 
tal powers and authorised to adminis- 
ter a revenue-producing public en- 
terprise. The expression “other au- 
thorities” in Article 12 has been held 
iby this Court in the Rajasthan Elec- 
tricity Board case to be wide enough 
to include within it every: authority 
created by a statute and functioning 
within the territory of India, or under 
iene control of the: Government of 


+ 





India. This Court further said referr- 
jing to earlier decisions that the. ex- 
pression “other authorities” in. Art. 12 
will inelude all constitutional or sta- 
‘tutory authorities on whom powers 
are conferred by law. The State itself 
lis envisaged under. Article 298 as 
having the right to carry on trade 
and business. The State as defined in 
Article 12 is comprehended to include 
bodies created for the purpose of pro- 
moting economic interest of the peo- 
ple. The circumstance that the sta- 
tutory body is required .to carry on 
some activities of the nature of trade 


or commerce does not indicate that. 


the Bcard must be excluded from the 
scope of the word “State”, The Elec- 
tricity ‘Supply Act. showed. that the 
Board had power to give. directions, 
the disobedience of which is punish- 
able as a criminal offence, The power 
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to issue directions and to enforce com- 
pliance is an important aspect. 


O FL The concurring judgment 
in the Rajasthan Electricity Board 
case, (1967) 3 SCR 377 = (AIR 1967 
SC 1857) said that the Board was in-- 
vested by statute ` with extensive 
powers of control over _ electricity 
undertakings. The power of the Board 
to make rules and regulations and to 
administer the Act was said to be in 
substance the sovereign power of the 
State delegated to the Board. 


38. In the British Broadcasting 
Corporation v. Johns (Inspector of 
Taxes) (1965) 1 Ch. 32) it was said 
that persons who are created to carry 
out governmental purposes enjoy im- 
munity like Crown servants. Govern- 
ment purposes include the traditional 
provinces of Government as well as 
non-traditional provinces of Govern- 
ment iftheCrown has constitutional- 
ly asserted that they are to be within 
the province of government. The Bri- 
tish Broadcasting Corporation was 
held not.to be within the province of 
government because broadcasting was 
not asserted by the government to be- 
within the province of government. 
The Wireless Telegraphy Act provided 
for regulation of-wireless telegraphy 
bya system of licences. The Court gave 
two reasons as to why the Broad- 
casting Corporation was not within 
the province of the government. If 
the Broadcasting Corporation was 
exercising functions required and 
created for the purpose of government. 
it is difficult to see why a licence was 
required to be issued to it. Again, it 
is difficult to understand why in the 
event of an emergency powers should 
be given to the Postmaster-General 
to direct that the broadcasting sta- 
tions of the Corporation should be 
deemed to be in possession of Her 
Majesty if it be the fact that such 
stations are already used for purposes 
of exercising functions required and - 
created for purposes of the Govern- 
ment. — . 
39. A public authority is a 
body which has public or statutory 
duties to perform and which performs 
those duties and carries out its trans- 
actions for the benefit of the public 


‘and not for private profit. Such an 


authority is not precluded from mak- 
ing a profit for the public benefit. (See 
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of the regulations are not terms of 
contract. In the Indian Airlines Cor- 
Poration case under Section 45 of the 
Air Corporations Act, 1953, the Cor- 
poration had the power to make re- 
gulations not inconsistent with the 
Act and the rules made by the Cen- 
tral Government thereunder. The 
Corporation had no power to alter 
or modify or rescind the provisions of 
these regulations at its discretion, 
which it could do in respect of the 
terms of contract that it may wish to 
enter with its employees ‘independent 
of these regulations. So far as the 
terms of the regulations are concern- 
ed, the actions of the Corporation are 
controlled by the Central Government. 
The decisions of this Court in U. P. 
Warehousing Corporation . and Indian 
Airlines Corporation are in direct con- 
flict with the decision of this Court 
in Narandas Barot’s case, (1966) 3 
SCR 40 = (AIR 1966 SC 1364) which 


was decided by the Constitution 
Bench. 
32. In (19738) 1 SCC 409 = 


(AIR 1973 SC 855) the dismissal was 
held to be contrary to Rule 143 fram- 
ed under Section 46 of the Bombay 
District Municipalities Act. This Court 
held that in regard to the master-ser- 
vant cases in the employment of the 
State or of other public or local au- 
thorities or bodies created under sta- 
tute, the courts have decided in ap- 
propriate cases the dismissal to be in- 
valid if the dismissal is contrary to 
rules of natural justice or if the dis- 
missal is in violation of the provisions 
of the statute. Where a State or a 
public authority dismisses an employee 
in violation of the mandatory proce- 
dural requirements on grounds which 
are not sanctioned or supported by 
statute the courts may exercise juris- 
diction to declare the act of dismissal 
to be a nullity. The ratio. is that the 
rules or the regulations are binding 
on the authority. 


33. There is no substantial dif- 
ference between a rule and a regula- 
tion inasmuch as both are subordi- 
nate legislation under powers conferr- 
ed by the statute. A regulation fram- 
ed under a statute. applies uniform 
treatment to every one or to all mem- 
bers of same group. or class. The Oil 
and Natural Gas Commission, the Life 
Insurance Corporation and Industrial 
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Finance Corporation are all required 
by the statute to frame regulations 
inter alia for the purpose of the duties 
and conduct and conditions of service 
of officers and other employees. These 
regulations impose obligation on the 
statutory authorities. The statutory 
authorities cannot deviate from the 
conditions of service. Any deviation 
will be enforced by legal sanction of 
declaration by courts to invalidate 
actions in violation of rules and regu- 
lations. The existence of rules and re- 
gulations under statute isto ensure re- 
gular conduct with a distinctive atti- 
tude to that conduct . as a standard. 
The statutory regulations in the cases 
under consideration give the em- 
ployees a statutory status and impose 
restriction on the employer and the 
employee with no option to vary the 
conditions. An ordinary individual 
in a case of master and servant con- 
tractual relationship enforces breach 
of contractual terms. The remedy in 
such contractual relationship of mas- 
ter and servant is damages because 
personal service is not capable of en- 
forcement. In cases of statutory bodies 
there is no personal element whatso- 
ever because of the impersonel chara- 
cter of statutory bodies. In the case 
of statutory bodies it has been 
said that the element of public em- 
ployment or service and the support 
of statute ‘require observance of rules 
and regulations. Failure to observe 


‘requirements by statutory bodies. is 


enforced by courts by declaring dis- 
missal in violation of rules and regu-- 
lations to be void. This Court has re- 
peatedly observed that whenever a 
man’s rights are affected by decision 
taken under statutory powers, the 
Court would presume the existence of 
a duty to observe the rules of natural 
justice and compliance with rules and 
regulations imposed by statute, 


34. On behalf of the State it 
is contended that these Corporations 
cannot be said to be “other authority” 
contemplated in -Article 12 for two 
principal reasons. First, one of the 
attributes of a State is making laws. 
The State exercises governmental fun- 
ctions and the executive power of the. 
State is co-extensive with the legisla- - 
tive power of the State. Second, au- 
thority as contemplated in Article 12 
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regard to him. In Tewari’s case this 
Court also said that the order of dis- 
missal involving punishment must be 
exercised consistently with the rules 
5 aa framed under the Sta- 
ute. i 


29. | In the Life Insurance Cor- 
poration case, (1964) 5 SCR 528 = 
(AIR 1964 SC 847) there were regula- 
tions framed under the Act. Clause 4 
(3) of the Regulations prescribed that 
in judging a Field Officer’s work, the 
Corporation shall observe the princi- 
ples contained in the circular issued 
by the. Managing Director on 2 De- 
cember, 1957. Paragraph 4 (h) of the 
circular which became an integral 
part of the regulations inter alia sta- 
ted that where the Committee of its 
own decided that the poor perfor- 
mance of a Field Officer was not due 
to circumstances beyond his control 
or that he had made no efforts and 
not shown inclination or willingness 
to work, the services of such Field 
Officer would be terminated. There 
was also in existence a Field Officer’s 
order which was issued in exercise of 
the powers conferred on the Central 
Government by Section 11 (2) of the 
Act. Clause 10 of the order provided 
for penalties and termination of ser- 
vice, The contention of the employee 
was that the termination of service 
could be brought about only under 
clause 10 of the Order. This Court 
held that the regulations to be fram- 
ed by the Corporation were not to be 
inconsistent either with the Act or 
with orders made under Section 11 (2) 
of the Act. The circular which was a 
part of the regulations under cl. 4 (3) 
thereof and clause 10 of the order 
were reconciled by this Court by stat- 
ing that paragraph 4 (h) of the circu- 
lar could be availed of to terminate 
the services of the officers but such 
termination was to be effected in the 
manner prescribed by the clause 10. 
The termination was not in accord~ 
ance with either clause 10 (a) or (b) 
of the order. Therefore, the termina- 
tion was invalid. The Life Insurance 
case (supra) recognised regulations 
framed under the Act to have the 
force of law. ae 

30. In the Indian Airlines Cor- 
poration case, (1971) 2 SCC 192 = 
(AIR 1971 SC 1828) this 
that there being no 
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- kind of subordinate. 
‘regulations made in exercise of the 

Court said 
obligation or: 


% 
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restriction in the Act or the rules sub- 
ject to which only the power to ter- 
minate the employment could be 
exercised the employee could not con- 
tend that he was entitled to a decla- 
ration that the termination of his em- 
ployment was null and void. In the 
Indian Airlines Corporation case reli- 
ance was placed upon the decision of 
Kruse v. Johnson (1898) 2 QB 91 for 
the view that not all by-laws have 
the force of law. This Court regarded 
regulations as the same thing as by- 
laws. In (1898) 2 QB 91 the Court was 
simply describing the effect that the 
county by-laws have on the public 
The observations of the. Court in 
(1898) 2 QB 91 that the by-law “has 
the force of law within the sphere of 
its legitimate operation” are not qua- 
lified by the words that it is so “only 
when affecting the publice or some 
section of the. public... ordering 
something to be done or not to be 
done and accompanied by some sanc- 
tion or penalty for its non-observance.” . 
In this view a regulation is not an 
agreement or contract but a law bind- 
ing the corporation, its officers, ser- 
vants and the members of the public 
who come within the sphere of its 
operations. The doctrine of ultra vires 
as applied to statutes, rules and 
orders should equally apply to the re- 
gulations and any other subordinate 
legislation. The regulations made 
under power conferred by the statute 
are subordinate legislation and have 
the force and effect, if validly made, 
as the Act passed by the competent 
legislature. 


31. In U. P. Warehousing Cor- 
poration and Indian Airlines Corpora- 
tion cases, (1970) 2 SCR 250 = (AIR 
1970 SC 1244) and (1971) 2 SCR 192 
= (AIR 1971 SC 1828) the terms of 
the regulations were treated as terms 
and conditions of relationship between 
the Corporation and its employees. 
That does not lead to the conclusiort 
that they are of the same nature and 
quality as the terms and conditions 
laid down in the contract of employ- 
ment. Those terms and conditions not 
being contractual are imposed by one 
legislation, viz., 


power. conferred by the statute which. 


. constituted that Corporation.’ ‘Terms `- 
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(AIR 1967 SC 1753). The rules under 
Article 309 on. the other. hand 
constitute not only the constitutional 
rights of relationship between the 
State and the Government servants 
but also establish that there must be 
specific power to frame rules and re- 
gfulations, ; N 
25. The Additional Solicitor 
General submitted that regulations 
could not have the force of law be- 
cause these regulations are similar to 
regulations framed by a company in- 
corporated under the Companies Act. 
The fallacy lies in equating rules and 
regulations of a company with rules 
and regulations framed by a statutory 
body. A company makes rules and re- 
gulations in accordance with the pro- 
visions of the Companies Act. A ‘sta- 


tutory body on the other hand-makes 


rules and regulations by and, under 
the powers conferred by the Statutes 
creating such bodies. Regulations im 
Table-A of the Companies Act are to 
‘be adopted by a company. Such ado- 
ption is a statutory requirement. A 
company cannot come into existence 
unless it is incorporated in accordance 
with the provisions of the Companies 
Act. A company cannot exercise 
powers unless the ‘company follows 
the statutory provisions. The provi- 
sion in the Registration Act requires 
registration of instruments. The pro- 
visions in the Stamp Act contain pro- 
visions. for stamping: of documents. 
The non-compliance with ` statutory. 
provisions will render a document to 
be of rio effect. The source of - the 
power for making rules and ' regula- 
tions in the case of Corporation crea- 
ted by a statute is. the statute itself. 
A company incorporated under the 
Companies Act is not created. by the 


Companies Act but:.comes into exis- 


tence in accordance with the provi- 
sions oft the Act. It is not a statutory 
body because it‘is not created, by the 
statute. It is a body created in ac- 
cordance with the: provisions. of the 
statute. 9 - Gast. 

. 26. The character of regula- 
"tions has been decided by this Court 
in. several decisions. One group of 
-decisions consists of S. R: Tewari v: 


District Board Agra, (1964) 3 SCR 53 


= (ATR 1964 SC 1680); Life Insur- 
ance Corporation of India v. Sunil 
Kumar Mukherjee (1964) 5 SCR 528 


= (AIR 1964 SC 847); Calcutta Dock 
Labour Board v. Jaffar Imam (1965) 3 
SCR 453 = (AIR 1966 SC. 282); Ma- 
fatlal Narandas Barot v. Divisional 
Controller S. T. Mehsana (1966) 3 
SCR 40 = (AIR 1966 SC 1364); The 
Sirsi Municipality v. Cecelia Kom 
Francis (1973) 1:'SCC 409 = (AIR 1973 
SC 855); U. P. State Warehousing 
Corporation v. C. K. Tyagi, (1970) 2 
SCR 250) = (AIR 1970 SC 1244) and 
Indian Airlines :Corporation v. Sukh- 
deo Rai (1971) 2 SCC 192 = (AIR 
1971 SC 1828). ` s 


27. In Narandas Barot’s. case, 
(1966) 3 SCR 40'= (AIR 1966. SC 1364) 
this. Court held that. the termination 
of services by, Corporation crea- 
ted “by a statute without. com- 
plying with the requirements of the 
regulations framed by the Corpora- 
tion under the Statute governing condi- 
tions of the employees of the Corpora- 
tion was bad. The reason is that the 
termination contravened thé provi- 
sions contained in the regulations. _ 

_ 28. In Tewari’s case. (1964) 3 
SCR 55 = (AIR.1964 SC 1680). the 
termination of the. employmént of 
Tewari. was challenged on the ground 
that the resolution of the District 
Board terminating the . services was 
invalid. The High : Court dismissed 
Tewari’s application under Article 226 
in limine. This Court held that the 
Courts are invested with the power 
to. declare invalid the act of a statu- 
tory body, if by doing the’act the body 
has acted. in breach of the mandatory 
obligation imposed’ by. statute. .Thé 
District Boards “Act conferred power 
upon the State Government by S. 172 
to. make rules under the Act, The Dis- 
trict Board. relied on a notification 
headed “Régulation. regarding dismis~ 
sal, removal or reduction’ of ‘officers 
and servants of District Boards”. Tt 
was treated as- -a rule inasmuch as 
Section 173 (2) of the District Boards 
Act which conferred power to frame 
regulations did not confer any power 
to frame powers regulating the exer- 
cise. of the power of dismissal of offi- 
cers or servants of the Board. This 
Court held that under the rules dis- 
missal, removal or. reduction of an 
officer or servant might be effected 
only after affording him a reasonable 
opportunity of showing cause against 
the action proposed to be taken in 
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away by Parliament. The legislative 

function is the making of rules. Some 

Acts of Parliament decide particular 

pelos and do not lay. down general 
es. 


a. 


20. The justification: for dele- 
‘gated legislation is three fold. First, 
there is pressure on parliamentary 
time. Second, the technicality of sub- 


ject-matter necessitates prior con-- 


sultation and expert advice on in- 
terests concerned. Third, the need for 
flexibility is established because it 
is not possible to foresee every admi- 
nistrative difficulty that may arise to 
make adjustment that may be called 
for after the statute has begun to 


operate. Delegated legislation fills 
those needs. . 
21. The characterstic of law is 


the manner and procedure adopted in 
many forms of subordinate legislation. 
The authority making rules and regu- 
lation must specify the source of the 
rule and regulation making authority. 
To illustrate, rules are always fram- 
ed in exercise of the specific power 
conferred by the statute to make 
rules. Similarly, regulations are fram- 
ed in exercise of specific power con- 
ferred by the statute to make regula- 
tions. The essence of law is that it is 
made by the law-makers in exercise 
of specific authority. The vires of law 
is capable of being challenged if the 
power is absent or has been exceeded 
by the authority making rules or re- 
gulations. 


22. Another characteristic of 
law is its content. Law is a rule of 
general conduct while administrative 
instruction relates to particular per- 
son. This may be illustrated with re- 
ference to regulations under the Acts 
forming the subject matter of these 
appeals. The Life Insurance Corpora- 
tion Act as well as the Industrial Fi- 
nance Corporation Act confer power 
on the Corporation to make regula- 
tions as to the method of recruitment 
of employees and the terms and con- 
ditions of service of-such employees 
or agents. The Oil and Natural Gas 
Commission Act under Section 12 sta- 
tes that the functions and terms and 
conditions of service of employees 
shall be such as may be provided by 
regulations under the Act. Regula- 
tions under the 1959 Act provide inter 
alia the terms and conditions of ap- 
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pointment and scales of pay of the 
employees of the Commission. The 
regulations containing the terms 
and conditions of appointment are 
imperative. The administrative in- 
struction is the entering into con- 
tract with a particular person but 
the form and content of the contract 
is prescriptive and statutory. 


23. The noticeable feature is 
that these statutory bodies have no 
free hand in framing the conditions 
and terms of service of their em- 
ployees. These statutory bodies are 
bound to apply the terms and con- 
ditions as laid down in the regula- 
tions. The statutory bodies are not 
free to make such terms as they think 
fit and proper. Regulations prescribe! ° 
the terms of appointment, conditions 
of service and procedure for dismiss- 
ing employees. These regulations in 
the statutes are described as “ “statute” 
fetters on freedom of contract’. The 
Oil and Natural Gas Commission Act 
in Section 12 specifically enacts that 
the terms and conditions of the em- 
ployees may be such as may be pro- 
vided by regulations. There is a legal 
compulsion on the Commission to 
comply with the regulations. Any 
breach of such compliance would bea 
breach of the regulations which are 
statutory provisions. In other statu- 
tes under consideration, viz., the Life 
Insurance Corporation Act and the 
Industrial Finance Corporation Act 
though there is no specific provision 
comparable to Section 12 of the 1959 
Act the terms and conditions of em- 
ployment and conditions of service 
are provided for by regulations. These 
regulations are not only binding on 
the authorities but also on the public 


24. Broadly stated, the distin- 
ction between. rules and regulations 
on the one hand and administrative 
instructions on the other is that rules 
and regulations can be made only 
after reciting -the source of power 
whereas administrative instructions 
are not issued after reciting source of 
power. Second, the executive power 
of a State is not authorised to frame 
rules under Article 162. This Court 
held that the Public Works Depart- 
ment Code was not a subordinate 
legislation (See G. J. Fernandez v. 
State of Mysore, (1967) 3 SCR 636 = 
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reserved to describe the exercise of 
executive power or the taking of a 
- judicial or quasi judicial decision (See 
Craies on Statute Law, 7th Ed. at 
p. 303). The validity of statutory in- 
struments is generally a question of 
vires, i.e.. whether or not the enabl- 
ing power has been exceeded or other- 
wise wrongfully exercised. 


14, Subordinate 
make by a person or body by virtue 
of the powers conferred by a statute, 
By-laws. are made in the main by 
local authorities or similar bodies or 
by statutory or other undertakings 
for regulating the conduct of persons 
within their areas or resorting to their 
undertakings. Regulations may deter- 
mine the class of cases in which the 
exercise of the statutory power by 


any such authority constitutes the 
making of statutory rule. 
15. The words “rules” and 


“regulations” are used in an Act to 
limit the powér of the statutory au- 
thority. The powers. of statutory 
bodies are derived, controlled and 
restricted by the statutes which create 
them and the rules and regulations 
framed thereunder. Any action of 
such bodies in excess of their power 
or in violation of the restrictions pla- 


ced on their powers is ultra vires.. 


The reason is that it goes to the root 
of the power of such corporations and 
the declaration of nullity is the only 
relief that is granted to the aggrieved 
party. 

16. In England subordinate 
legislation has, if validly made, the 
full force and effect of a statute, but 
it differs from a statute in that its 
validity whether as respects form or 
substance is normally open to chal- 
lenge in the Courts. 

17. Subordinate legislation has, 
if validly made, the full force and ef- 
fect of a statute. That is so whether 
or not the statute under which it is 
made provides expressly that it is to 
have effect as if enacted therein. If 
an instrument made in the exercise 
of delegated powers directs or forbids 
the doing of a particular - thing, the 
result of a breach thereof is, in the 
absence of provision to the contrary, 
the same as if the command or pro- 
hibition had been 
enabling statute itself. Similarly, if 
such an instrument authorises or re- 
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legislation is 


contained in the- 
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quires the doing of any act, the prin- 
ciples to be applied in determining 
whether a person injured by the act 
has any right of action in respect of 
the injury are not different from 
those applicable whether damage re- 
sults from an act done under the 
direct authority of a statute. Re. 
Langlois and Biden, (1891) 1 QB 349 
and Kruse v. Joshnson, (1898) 2 QB 91. 


18. The authority of a statu- 
tory body or public administrative 
body or agency ordinarily includes 
the power to make or adopt rules and 
regulations with respect to matters 
within the province of such body 
provided such rules and regulations 
are not inconsistent with the rele- 
vant law. In America a “public agen- 
cy” has been defined as an agency 
endowed with governmental or pub- 
lic functions. It has been held that 
the authority to act with the sanction 
of Government behind it determines 
whether or not a governmental agency | 
exists. The rules and regulations com- 
prise those actions of the statutory or 
public bodies in which the legislative 
element predominates. These statu- 
tory bodies cannot use the power to 
make rules and regulations to enlarge 
the powers. beyond the scope inten- 
ded by the legislature. Rules and re- 
fulations made by reason of the speci- 
fic power conferred by the statute to 
make rules and regulations establish 
the pattern of conduct to be followed. 
Rules are duly made relative to the 
subject matter on which the statutory 
bodies act subordinate to the terms of 
the statute under which they are pro- 
mulgated. Regulations are in aid of 
the enforcement of the provisions of 
the statute. Rules and regulations 
have been distinguished from orders 
or determination of statutory bodies 
in the sense that the orders or deter- 
mination -are actions in which there is 
more of the judicial function and 
which deal with a particular present 
situation. Rules and regulations on 
the other hand are actions in which 
the legislative element predominates. 


19. The process of legislation 
by departmental . regulations saves 
time and is intended to deal with local 
variations and the power to legislate 
by statutory instrument in the form 
of rules and regulations is conferred - 
by Parliament and can be taken 
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of the Act; the number, term of office 
and conditions of service of members 
of Boards constituted under Sec. 22 


of the Act; the manner in which the 


Fund of the Corporation shall be 
maintained; the form and manner in 
which policies may be issued and 
contracts binding on the Corporation 
may be executed. “ 


9. The Industrial Finance Cor- 
poration Act, 1948 hereinafter refer- 
red to as the 1948 Act establishes the 
Corporation under Section 3 of the 
Act. The superintendence of the busi- 
ness of the Corporation shall be en- 
trusted to a Board of Directors. Sec- 
tion 42 of the 1948 Act enacts that the 
Central Government may make rules 
in consultation with the -Development 
Bank not inconsistent with the provi- 
sions of this Act and to give. effect to 
the provisions of the Act and 
where there is any inconsistency 
with rules and regulations the 
rules shall prevail. The rules under 
the Act are to be laid before 
each House of Parliament in the 
same manner as in the Oil and Natu- 
ral Gas Commission Act. Section 43 
of the 1948 Act enacts that the Board 
may with the previous approval of 
the Development Bank make regula- 
tions not inconsistent with the Act 
and the rules made thereunder to 
provide for all matters for which pro- 
vision is necessary or expedient for 
the purpose of giving effect to the pro- 
visions of this Act. The Development 
Bank means the Industrial Develop- 
ment Bank established -under . the 
Industrial Development Act, 1964. The 
Shares of the Central Government in 
the Corporation shall stand transferred 
to the Development Bank when the 
Central Government shall so notify. 
The regulations provide inter alia for 
the holding and conduct of elections 
under this Act including the final 
decision of doubts or disputes regard- 
ing the validity of the election; the 
manner in which and the conditions 
subject to which the shares of the 
Corporation may be held and trans- 
ferred; the manner in which general 
meetings shall be convened, the pro- 
cedure to be followed thereat; the 
duties and conduct, salaries, allowan- 
ces and conditions of. service of offi- 
cers and other employees and of ad- 
visers and agents of the Corporation. 


A.L R. 


10. The contentions on behalf 
of. the State are these. Regulations 
are framed. under powers given by 
the statute affecting matters of inter- 
nal management. Regulations do not 
have a statutory binding character. 
Terms and conditions of employment 
as laid down in the regulations are 
not a matter of statutory obligations. 
Regulations are binding not as law 
but as contract. Regulations have no 
force of law. Regulations provide the 
terms and conditions of employment 
and thereafter the employment of 
each person is contractual 


11. The contentions on behalf 
of the employees are these. Regula- 
tions are made under the statute. The 
origin and source of the power to 
make regulations is statutory. Regula- 
tions are self binding in character. 
Regulations have the force of law in- 
asmuch as the statutory authorities 
have no right to make any departure 
from the regulations. 

12. Rules, Regulations, Schemes 
By-laws, orders made under statutory 
powers are all comprised in delegated 
legislation. The need for delegated 
legislation is that statutory rules are 
framed with care and minuteness 
when the statutory authority making 
the rules is after the coming into force 
of the Act -in a better position to 
adapt the act to special circumstan- 
ces. Delegated legislation permits uti- 
lisation of experience and consulta- 
tion with interests affected by the 
practical operation of statutes. 


13. In England the Statutory 
Instruments (Confirmatory Powers) 
Order, 1947 contemplates orders in 
Council or other instruments which 
are described as orders. The Rules 
Publication Act 1893 in England de- 
fines “rule making authority” to in- 
clude every authority authorised to 
make any statutory rules. Statutory 


-rules are defined there as rules, re- 


gulations or by-laws made under any 
Act of Parliament, in England. Orders 
are excluded from the statutory de- 
finition of statutory rules as being 
administrative. In England regulation 
is the term most popularly understood 
and the one favoured by the Com- 
mittee on Ministers’ Powers, who sug- 
gested that regulations should be used 
for substantive law and rules for pro- 
cedural law, while orders should be 
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Gazette, make rules to give effect to 
_ the provisions of the Act. The rules 
provide inter alia for the term of 
office of, and the manner of filling 
casual vacancies among the members, 
and their conditions of service; the 
disqualifications for membership of 
the Commission and the procedure to 
be followed in removing a member who 
is or becomes subject to any disquali- 
fication; the procedure to be followed 
in the discharge of functions by mem- 
bers; the conditions subject to which 
and the mode in which contracts may 
be entered into by or-on behalf of the 

ommission and some other matters. 
Every rule made under. Section 31 of 
the 1959 Act shall be laid as soon as 
may be before each House of Parlia- 
ment as mentioned in the section. 
Both Houses may agree to or annul 
the rule or modify it. 

5. Under Section 32 of -the 
1959 Act the Commission may, with 
the previous approval of the Central 
Government, by notification in the 
Official Gazette, make regulations not 
inconsistent with the Act and the 
rules made thereunder, for enabling 
it to discharge its functions under .the 
Act. The regulations provide inter 
alia for the terms and conditions of 
appointment and service and the 
scales of pay of employees 
Commission; the time and place of 
meetings ofthe Commission, the pro- 
cedure to be followed in regard to 
the transaction of business at such 
meetings; the maintenance of minutes 
of meetings of the Commission and 
the transmission of copies thereof to 
the Central Government; the persons 
by whom, and the manner in which 
payments, deposits and investments 
may be made on behalf of the Com- 
mission; the custody of moneys re- 
quired and the maintenance of ac- 
counts. The Central Government may 
amend, vary or rescind any regulation 
which it has approved, and thereupon 
the regulation shall have effect accor- 
dingly but without prejudice to the 
exercise ofthe powers ofthe Commis- 
sion under sub-section (1) of Section 
32, 

6. The Life Insurance Corpo- 
ration Act, 1956 hereinafter referred 
to as the 1956 Act established the 
Corporation under section 3 of the 
Act. Under Section 11 of the 1956 Act 
existing employees of . an insurer 


of the - 
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whose controlled business was trans- 
ferred to and vested in the Corpora- 
tion and who were employed by the 
insurer wholly or mainly in connec- 
tion with his controlled business im- 
mediately before the appointed day 
became on and from the appointed 
day employees of the Corporation. 
Section 11 of the 1956 Act further sta- 
tes that the employees of the Corpora- 
tion would hold office upon the same 
terms and with the same rights and 
duties as they would have held on the 
appointed day. These employees were 
further to continue under the 1956 
Act unless and until their employ- 
ment was terminated or until the re- 
muneration, terms and conditions 
were duly altered by the Corporation. 


7. The two important sections 
of 1956 Act are Sections 48 and 49. 
Section 48 states that the Central 
Government may, by notification in 
the Official Gazette, make rules to 
carry out the purposes of this Act. 
The rules inter alia provide for the 
term of office and the conditions of 
service of members; the jurisdiction 
of the Tribunals constituted under 
Section 17 of the Act, the manner in 
which and the persons to whom, any 
compensation under this Act may be 
paid: the conditions subject to which 
the Corporation may appoint em- 
ployees. All rules made shall be laid 
as stated in the section- before both 
Houses of Parliament and shall be 
subject to such modification as Par- 
liament may make. 

8. Section 49 of the 1956 Act 
states that the Corporation may, with 
the previous approval of the Central 
Government, by notification in the 
Gazette of India, make regulations not 
inconsistent with the Act and. the 
rules made thereunder to provide for 
all matters for which provision is ex- 
pedient for the purpose of giving ef- 
fect to the provisions of this Act. The. 
regulations may provide inter alia for 
the powers and functions of the Cor- 
poration which may be delegated to 
the Zonal Managers; the method of 
recruitment of employees and agents 
of the Corporation and the terms and 
conditions of service of such em- 
ployees or agents: the terms and 
conditions of service of 
who have become employees. of 
the Corporation under Section. 11 
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connotation, means nothing else. than. 
‘constitute gain’. The Government has, 
therefore, to constitute the market com- 
mittee again. That would clearly be a new 
market committee, but it would not be a 

market committee constituted for the nae 
time, for there was already an earlier 
market committee of which the term of 
office of membership came to an end by 
efflux of time. The proviso to clause (iv) 
of sub-section, (1) of Section 5 can, there- 
fore, obviously, on its plain language, 
have no application in such a case, The 
raison d’etre for the necessity of nomina- 
aah under the proviso would also not be 

ere. 


9. Then, does it make any differ- 
ence whether a market committee consti- 
tuted for a notified area for the first time 
is superseded and on the expiry of the 
period of supersession, a new market com- 
mittee is constituted by the Government 
under sub-section (1) of Section 4 as con- 
templated by sub-section (3) (b) of Sec- 
tion 22? The market committee which is 
constituted by the Government on the ex- 
piration. of the period of supersession must 
necessarily be a new market committee 
vis-a-vis the earlier one which is super- 
seded. But that does not mean that it is 
a market committee constituted for the 
first time. It would indeed be doing vio- 
lence to the language of the proviso to 
say that such a market committee is one 
constituted for the first time for a notified 
area, when there was already an earlier 
market committee constituted for the 
same notified area, though it was subse- 
quently superseded. There is no scope 
here for verbal semantics. It is a simple 
question we have to ask ourselves: is this 
a market committee constituted for the 
first time for this notified area or has 
there been a market committee before 80 
that this is not the first time that a mar- 
ket committee is constituted for this noti- 
fied area? If this question is asked, the 
answer is simple and self-evident. When 
_jthere is a market committee constituted 
for a notified area and it ig superseded and 
on the expiry of its supersession, a new 
market committee is constituted by the 
Government, it is impossible to see how it 
can be said that the new market commit- 
tee is a market committee constituted for 
the first time for this notified area. Whe- 
ther a market committee is constituted for 
the first time or not would depend on the 
question whether there was an earlier 
market committee for the same notified 
area or not and not on the question whe- 
ther it is a new market committee consti-« 
tuted under sub-section (1) of Section 4, 
or a market .committee reconstituted 
under Section 6, - 2 


10. Here in the present case, there 
was a market’ committee constituted by 
1975 S. C/81 VII G—1 
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ks 
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the -Governmént for the notified area 


of Machilipatriam. Bandar and Divi 


taluka under. the’ notification dated 30th 
October, 1969 and this market committee 
functioned until it was superseded by the 
order dated 23rd November, 1971. It may 
be reiterated once again that the super- 
session of this market committee on the 


ground that by reason of want of suffi- 


cient members to constitute quorum, it 
was not competent to perform the duties 
imposed on it by or under the Act, was 
not challenged before us and we must, 
therefore, proceed on the basis that it 
was a market committee which had exis- 
tence until it was superseded and it was 
not non-est ab initio. When, therefore, 
the Government made the order dated 7th 
December, 1972 on the expiration of the 
period of supersession of this market 
committee, it undoubtedly constituted a 
mew market committee — new vis-a-vis 
the old which was superseded — but that 
was not a market committee constituted 
for the first time for the notified area of 
Machilipatnam, Bandar and Divi taluka. 
There were already an earlier market 
committee for this notified area which 
was superseded and this’ was a second 
market committee constituted for this 
notified area on the expiration of the pe- 
riod of supersession of the earlier one. 
The proviso to clause pod of \sub-section 
(1) of Section 5 hed, therefore, no appli- 


‘cation and the Government was not en- 


titled to mominate members representing 
traders on the market committee consti- 
tuted by it under the order dated 7th De- 
cember, 1972. It was the main part of 
clause (iv) of sub-section (1) of Section 5 
which applied and so’ far as representa-| . 
tion of traders was concerned, “persons 
licensed under sub-section (1) of Section 7 
in the notified area” were entitled to 
elect members from among themselves. 
We must, therefore, hold that the Divi- 
sion, Bench of the High Court was right 
in taking the view that the order dated 
Tth December, 1972, was invalid in so far 
as it purported to nominate three mem- 
bers from among traders under the pro- > 
viso to clause (iv) of sub-section {1) of 
Section 5. 


1. The appeal, therefore, fails 
and is dismissed with costs in this Court. 
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SARKARIA AND A, C. GUPTA, JJ. 
Commissioner of I Income-Tax 


(Central), Delhi, Appellant v. M/s.. 
eee & Co. (P) Ltd. Respon- 
ent. i 


Civil Appeal No. 494 of 1970, D/- 
25-2-1975. 
(A) Income-tax Act (1922), S. 24 
— Capital loss — Assessment year 
1955-56 when Section 12B was not 
operative —- Loss cannot be carried 
forward and set off in subsequent 
year—I.T, Ref. 51 of 1966 D/- 24-1- 
1969 (Delhi) Reversed — (Ibid, Ss. 2 
(6C), 2 (15), 3, 4, 12B and 22 (2A) ). 
Where the assessee had sustained 
a capital loss in the previous year 
relevant to the assessment year 1955- 
56 to which the provisions of S. 12B 
Income Tax Act 1922 were not appli- 
cable. ; 
Held that the loss could not be 
carried forward in accordance with 
provisions of Section 24 of that Act. 
LT. Ref. 51 of 1966 D/- 24-1-1969 
(Delhi) Reversed. (Para 25) 
Section 12B, Income-Tax Act, 
1922, as modified by the Finance Act, 
1949, did not charge any “Capital 
ains” arising between 1-4-1948 to 
1-4-1957. Indeed S. 12B-was not ope- 
rative in these years (1948-57). During 
this period, “capital gains”. whether 
on the positive or the nagative side. 
could not be: computed and charged 
under Section 12B or any other pro- 
visions of the Act. Hence during the 
period Section 12B did not make 
income under the head. ‘capital gains’ 
chargeable, an’ assessee was neither 
required to show income under that 
head in his return, nor entitled to 
file a return showing ‘capital losses’ 
merely for the purpose of getting the 
same computed and carried forward. 
‘Sub-section (2A) of Section 22 would 
not give him such a right because the 
operation of that sub-section is. in 
terms, confined to (i) a loss which is 
sustained “under the head ‘profits 
and gains of business, profession or 


*(Income Tax Ref. No. 51 of 1966. D/- 
24-1-1969 — Delhi) 
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vocation’ ” and would ordinarily have 
been carried forward under sub-sec- 
tion (2) of S. 24, and (ii) to “income” 
which falls within the definition of 
‘total income’. Both these conditions 
necessary for the application of the 
sub-section were lacking in the pre- 
sent case. (Paras 17 to 20) 


The concept of carry forward of 
loss presupposes the permissibility 
and possibility of the carried-forward 
loss being absorbed or set off against 
the profits and gains, if any: of the 
subsequent year. Set-off implies that 
the tax is exigible and the assessee 
wants to adjust the loss against pro- 
fit to reduce the tax-demand. It fol- 
lows that if such set-off is not per- 
Inissible or possible owing to the 
income or profits of the subsequent 
year being from a non-taxable source, 
there would be no point in allowing 
the loss to be “carried forward”. 
Conversely, if the loss arising in the 
previous year was under a head not 
chargeable to tax, it could not be al- 
lowed to be carried forward and ab- 
sorbed against income in a subsequent’ 
year, from a taxable source. 

(Para 22) 


Cases Referred: Chronological Paras 
1972 Tax LR 619 = 84 ITR 645 

(Madh_ Pra) 10 
AIR 1970 SC 1734 = 77 TTR 518 10 
AIR 1961 SC 1259 = 49 ITR 177 10 
AIR 1960 SC 1016 = 40 ITR 142 17 
AIR 1960 SC 1175 = 40 ITR 106 17 
AIR 1945 Bom 442 = (1946) 14 ITR 


10 3 © 18 
. M/s. V. C. Desai, Sr. Advocate, 
(M/s. J. Ramamurthy and R. N., Sa- 


chthey Advocates. with him), for Ap- 
pellant; Mr. A. K. Sen, Sr. Advocate, 
(Mr. H. K. Puri, Advocate with him), 
for Respondent. 


Judgment of the Court was deli- 
vered by 


SARKARIA, J.:— This appeal is 
directed against the Judgment, dated 
24-1-1969, of the High Court of Delhi 
answering in the affirmative the fol- 
lowing question referred to it under 
Section 66 (1) of the Indian Income- 
tax Act, 1922 (for short, the Act) by 
the Commissioner of Income-tax: 

“Whether on the facts and in the 
circumstances of the case the capital 
loss of Rs. 28,662/- could be determin- 
ed and carried forward in accordance 


1975 


N 
with the provisions of Section 24 of 
the Indian Income-tax Act, 1922, 
when the provisions of Section 12B 
of the Income-tax Act, 1922 itself 
were not applicable in the assessment 
year 1955-56.” 


2. The assessee respondent isa 
Private Limited Company. The assess- 
ment year under reference is 1955-56 
and the relevant previous year is 
from 1-5-1953 to 30-4-1954. On 
10-1-1952 the assessee purchased 
1124 shares of M/s. Intercontinent 
Travancore Pvt. Ltd. 
Rs. 1,12,400/- from M/s. Escorts (A & 
M) Ltd. In the relevant accounting year 
ending on 30-4-1953 the assessee re- 
ceived 562 bonus shares from the 
same company. It thus acquired a 
total number of 1686 shares. On 3-9- 
53, ie. during the relevant previous 
year the assessee sold all these 1686 
shares to M/s. Escorts (Agents) Lid. 
for Rs. 84,300 and claimed a loss of 
Rs. 84,862/- in the income-tax return 
filed by it. The Income-tax Officer 
disaliowed the entire loss of Rupees 
84,862 on the ground that it was a 
loss of a capital nature. 


3. . The assessee carried an ap- 
peal to the Appellate Assistant Com- 
missioner and contended that this 
loss of Rs. 84,862/- was a revenue loss 
arising out of dealing in s 
Appellate Assistant. Commissioner 
found that the assessee’s claim was 
exaggerated. and that the actual loss 
was to the tune of Rs. 28,662/- only. 
He further held that this loss of 
Rs. 28,662/~ was not a ‘revenue loss’ 
but a ‘capital. loss’ ‘arising out of 
H of investments. 


Against the decision of the 
pees ate Assistant Commissioner the 
assessee preferred an appeal before 
the Tribunal, challenging the findings 
of the Commissioner both in regard 
to the amount of loss and its nature. 
At the stage of ‘arguments before’ the 
Tribunal, the assessee’s Counsel did 


not press these grounds of appeal but. 


took up the plea that the amount of 
Rs. 28,662/- which had been -held to 
be a ‘capital loss’ by the authorities 
below, should be allowed to be carri- 
ed forward and set off against pro- 
fits and gains, if any, under the head 
“capital gains” earned in future, as 
laid down in sub-sections "ay and (2B) 
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of Section 24 of the Act. Despite ob- 


at a cost of 


hares. The . 
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jection from the Departmental He- 
presentative, the Tribunal allowed 
this new ground to be raised 
with the observation that it was “a 
pure question’ of law and did not re- 
quire investigation of any fresh fact’. 
It further accepted the contention of 
the assessee and directed that the 
‘capital loss’ of Rs. 28,662/- should be 
carried forward and set off against 
“capital gains” if any, in future. 


5. At the instance of the Com- 
missioner of Income-tax, the Tribu- 
nal referred the above question (set 
out at the commencement of 
judgment) to the High Court under 
Section 66 (1) of the 1922 Act. 


6. It was contended before the 
High Court on behalf of the Revenue 
that the expression “capital gains” in 
sub-section (2A) of Section 24 has 
reference onlyto Section 12B so that 
the loss suffered in the year in which 
the profits under the head “capital 
gains” were not taxable, could not fall 
within sub-sec. (2A) of Section 24. 
S. K. Kapoor J., speaking for the Divi- 


. Sion Bench rejected this contention in 


these terms: 


“This ent overlooks the fact 
that the head of income chargeable to 
income-tax are set out in Section 6. 


Section 12-B deals only with the 
computation of capital gains and with 
their taxability if they arise during a 
Particular period. As a matter of fact, 
Section 12B itself refers to Section 6 
inasmuch as it says that “the tax shall 


be payable by an assessee under the — 


head “capital gains’’.” This obviously — 
has reference to the Vith head in 
Section 6. The effect of sub-sections 
(2A) and (2B) of Section 24 read with - 
Sections 6 and 12B, therefore, is that - 
if a capital loss is incurred in a year ` 
in which a capital gain did not attract 
tax under Section 12B such loss would © 
still be loss under the head “capital. 
gains” and if in subsequent year the 
assessee has any profit under that 
head it can still be carried forward 
and set off ‘against the taxable capi- 
tal gain. The Tribunal, was in my 
opinion, right in coming to the con- 

clusion that it did.” , 


Hence this appeal by the Commis- 
sioner of Income-tax (Central) Delhi 
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s Capital Gains Tax for the 
first time was introduced by the 
Income-tax and Excess Profit Tax 
(Amendment) Act, 1947 (No. 22 of 
1947) which inserted Section 12B in 
the Act. This section made taxable 
“capital gains” which arose after 
March 31, 1946. The same Act of 1947 
added as the Vith head “capital gains” 
in Section 6 of the Act. It also inser- 
ted sub-sections (2A) and (2B) in Sec- 
tion 24. of the Act. 


8. The Indian Finance Act, 
1949 virtually abolished the levy and 
restricted the operation of Sec. 12B to 
“capital gains” arising before the Ist 
April, 1948. But Section 12B in its 
restricted form, and the Vith ` head, 
“capital gains” in Section 6, and sub- 
sections (2A)and (2B) of Section 24 
were not deleted and continued to 
form part of the Act. The Finance 
(No. 3) Act, 1956 reintroduced the 
“capital gains” tax with effect from 
the 31st March, 1956. It substantially 
altered the old Section 12B and 
brought it into its present form. As 
a result of Finance Act (3) of 1956 
“capital gains” again became taxable 
in the assessment year 1957-58. The 
position that emerges is that “capital 
gains” arising between 1-4-1948 and 
31-3-1956, were not taxable. The 
capital loss in question relates to this 
period. 


9. Mr. V. S. Desai, learned 
Counsel for the appellant contends 
that according to the scheme of the 
Act a ‘capital loss’ occurring in a 
previous year, could be allowed to be 
carried forward and set off against 
the ‘capital gains’ of a subsequent 
year, only if the income under that 
head was taxable in the relevant pre- 
vious and subsequent years. Since 
during the period from i-4-1948 to 
31-3-1956, capital gains (plus) or capi- 
tal gains (minus) did not enter into 
computation of the total income of 
the assessee chargeable to tax under 


S. 3 read with Section 12B of the Act, 


the question of carrying forward of 
such loss did not arise, much less 
could such a loss be set off against 
the profits of any subsequent year. 

' 10. As against this, Shri Ashok 
Sen, learned- counsel for the assessee 
maintains ‘that a right to carry for- 
ward a loss ‘under: any of the heads 
enumerated ‘in’ Section 6-is “not--de- 


A. I. R. 


pendent upon the taxability of income 
under that head: it is sufficient if at 

e relevant time "capital gains” is 
one of the heads of income recognized 

: charging S. 6 and the loss is 
adjustable against ‘capital gaing’ if 
any, in future under Section 24. The 
argument proceeds, that S. 6 (vi) was 
not lying inert on the statute book 
but was operative, throughout, for the 
Purpose of calculating the losses under 
that head. Shri Sen compared the 
hon-taxability of capital gains during 
the period from 1-4-1948 to 31-3-1956, 
to a tax holiday for those years. 
Another illustration given by the 
learned counsel is of a person whose 
income falls entirely on 
negative side 


fact that he had no assessable income 
has a right to file a return and get 
losses computed by the Income- 
tax cer merely for the pur- 
pose of carrying forward the loss. 
e Income-tax Officer, it is ad- 
ded, cannot ignore the return filed 
by the assessee, voluntarily, showing 
losses even though such a return’ is 
filed beyond time. In this connection, 
Shri Sen has referred to Commr. of 
Income-tax, Punjab v. Kulu Valley 
Transport Co. (P) Ltd. 77 TTR 518= 
(ATR 1970 SC 1734); Jaikishan Gopiki- 
shan and Sons v. Commr. of Income- 
tax, M. P. (1972) 84 ITR 645 = (1972 
Tax LR 619 (Madh Pra)) and Commr. 
of Income-tax Madhya Pradesh v. 
Khushal Chand Daga, 42 ITR 177 = 
(AIR 1961 SC 1259). 


11. Before dealing with the 
contentions canvassed, it will be ap- 
propriate to have a clear idea of the 
terms ‘income’, ‘total income’, ‘com- 
putation of total income’, ‘earrying 
forward of a loss and its purpose’, in 
the context of the scheme of the Act. 


12. Section 2 C1. (15) defines 
“total income” to mean total amount 
of income, profits and gains referred 
to in sub-section - (1) of ‘Section 4. . 
computed in the manner laid down ‘in ` 
this Act. Section 3, captioned as 


“Charge’of Income-tax”, emphasises 


‘that the income-tax shall be charged’ 


in respect of the total income of the 
previous year of -every’ assessee. ` Sec- 


tion 4 defines the ambit -of that-total: : 


* 
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income. Section 6 - enumerates six 
heads of income, profits and gains 
chargeable to income-tax. They are’ 


“(i) Salaries. 

(ii) Interest on securities. 

(iii) Income from property. 

(iv) Profits and gains of business, 

profession or vocation. 

(v) Income from other sources. 

(vi) Capital gains.” 

13. Sections 7, 8, 9, 10, 12 and 
12B relate to payability and computa- 
tion of tax under the various heads 
of income. The material part of S. 12B 
at the relevant time was as follows: 


“12B. (1) The tax shall be pay- 
able by an assessee under the head 
“capital gains” in respect of any pro- 
fits or gains arising from the sale, 
exchange or transfer of a capital asset 
effected after the 3lst day of March 
1946 and before the 1st day of April, 
1948 and such profits and gains shall 
be deemed to be income of the pre- 
vious year in which the sale, exchange 
or transfer took place.” 


14. Section 22 (1) requires a 
general notice to be published requir- 
ing every person whose total income 
during the previous year exceeds the 
maximum non-taxable limit to file a 
return. Sub-section (2) ofthis section 
enables the Income-tax Officer to 
issue notice to any such person re- 
quiring him to furnish a return. Sub- 
section (2A) — which was inserted 
by the Income-tax Amendment Act 
95 of 1953 with effect from 1-4-1952 
— provides: | 7 

“If any person, who has not been 
served with a notice under sub-sec- 
tion (2) has sustained a loss of profits 
or gains in any year under the head 
profits and gains of business, pro- 
fession or vocation, and such loss or 
any part thereof would ordinarily 
have been carried forward under sub- 
section (2) of S. 24, he shall, if he is 
to be entitledto the benefit of the 


carry forward of loss in any subse- 


quent assessment, furnish within the 
time specified in the general notice 
_ given under sub-section (1)... -all 
the particulars required under the 
prescribed form of return.” 
` 15. The material part of Sec- 
tion 24 runs thus: . a ee 
“24. (1) Where any: assesseé sus- 


. tains a loss of profits or gains-in any: 
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-be wholly -set off under 
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year under any of the heads men- 
tioned in Section 6, he shall be en- 
titled to have the amount of the loss . 
set off against his income, profits or 
gains under any other head in that 
year: 

x x 


x 

Provided that in computing the pro- 
fits and gains chargeable under the 
head “profits and Gains of business, 
profession or vocation”, any loss sus- 
tained in speculative transactions 
which are in the nature of a business 
shall not be taken into account except - 
to the extent of the amount of pro- 
fits and gains, if any, in any other 
business consisting of speculative 
transactions: 


X x . x 

(2) Where any assessee sustains a - 
loss of profits or gains in any year, 
being a previous year not earlier than 
the previous year for the assessment 
for the year ending on the 3ist day of 
March 1940. in any business, profes- 
sion or vocation, and the loss cannot 
sub-section 
(1), so much of the loss as is not so set 
off or the whole loss where the assessee | 
had no other head of income shal! be ° 
tea forward to the following year, 
an 


(i) where the loss was sustained 
by him in a business consisting of 
speculative transactions, it shall be 
set off only against the profits and 
gains, if any, of any business in spe- . 
culative transactions carried on by | 
him in that year; 


. (ti) where the loss was sustained. 
by him in any other business, profes- 
sion or vocation, it shall be set off 
against the profits and gains, if any, ` 
of any business, profession or vocation 
carried on by him in that year: provi- 
ded that the business, profession or 
vocation in which the loss was origi- 
nally sustained continued to be carried . 
on by him in that year; and 


- (ïi) if the loss in either case can- 
not be wholly so set off, the amount 
of loss not so set off shall be carried | 
forward to the following year and so 7 
on... : : 


x > š% ~“ X 
2A. Notwithstanding anything con- 
tained in sub-section (1), where the 


_ loss sustained is a loss falling under |. 


the Head “capital gains”, such. loss © 


shall not: be set off-:-except- against 
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any profits and gains falling under 
that head, ~ | 
(2B} Where an assessee sustains a 
á loss such as is referred tc in sub- 
section (ZA) and the loss cannot be 
wholly set off in accordance with the 
provisions of that sub-section, the 
portion not so set off shall be carried 
forward to the following vear and set 


off against capital gains for that year.. 


and if if cannot be so set off, the 
amount thereof not so set off shall 
be carried forward to the following 
year and so on; so however, that no 
sueh loss shall be so carried forward 
for more than six years: 

Provided that where the loss 
sustained in any previous year does 
not exceed fifteen thousand rupees, it 
shall not be carried forward. 


(3) When, in the course of the as- 
sessment of the total income of any 
assessee, it is established that a loss 
of profits or gains has taken place 
which he is entitled to have set off 
under the provisions of this section, 
the Income-tax Officer shall notify to 
the assessee by order in writing the 
amount of the loss as computed by 
bim for the purposes of this section”. 


16. Section 2 (6C) provides 
that ‘income’ includes (among other 
things} ` 


“(vi} any capital gain chargeable 
under Section 12B” 

17. From the charging provi- 
sions of the Act, it is discernible that 
the words ‘income’ or ‘profits and 
gains’ should be understood as in- 
eluding losses also, so that, in one 
sense ‘profits and gains’ represent 
‘plus income’ whereas losses repre- 
sent ‘minus income’: Commr. of Income 
Tax, Ahmedabad v. Karam Chand 
Prem Chand, 40 ITR 106—(AIR 1960 
$C 1175); Commr. of LT. v. Efphins- 
tone Spg. & Wvg. Mills Co. Ltd.. 40 
ITR 142 = (AIR 1960 SC 1016). In 
other words, loss is negative profit. 
Both positive and negative profits are 
of a revenue character. Both must 
enter into computation, wherever it be- 
comes material,in thesame mode of 
the taxable income of the assessee. Al- 
though Section 6 classifies income 
under six heads, the main charging 
provision is Section 3 which levies in- 
come-tax, as only one tax, on the 


“otal income’ of the assessee as de- 


‘amendment of 1-4-1952, 


A.L R. 


fined in Section 2 (15). An income’ in 
order to come within the purview of 
that definition must satisfy two con- 
ditions. Firstly, it- must comprise the 
“total amount of income, profits and 
gains referred to in Section 4 (1).” 
Secondly, it must be “computed in 
the manner laid down in the Act”. Jf 
either of these conditions fails, the 
income will not be a part of the total 
income that can be brought to charge. 


18. Now, capital gains would 
be covered - by the definition of 
income’ in sub-section (6C) of S. 2, 
only if they were chargeable under 
Section 12B. As noticed already, Sec- 
fion 12B as modified by the Finance 
Act, 1949, did not charge any ‘capital 
gains’ arising between 1-4-1948 tol- 
1-4-1957. Indeed Section 12B was not 
Operative in these years (1948-57), Du- 
ring this period, “capital gains.” whe- 
ther on the positive or the negative 
side, could not be computed and charg- 
ed under. Section 12B or any other 
provisions of the Act. In the instant 
case, the second condition, namely. 
“the manner of computation laid down 
in the Act” which — to use the words 
of Stone C.J. Inre Kamdar, (1946) 14 
ITR 10 at p. 21 = (AIR 1945 Bom 
442 at p. 445) “forms -an integral part 
of the definition of—‘total income” 
was not satisfied. Thus in the rele- 
vant previous year and the assess- 
ment year, or even in the subsequent 
year, capital gains or “capital losses” 
did not form part of the “total income’ 
of the. assessee which could- be 
brought to charge and were, there- 
fore, not required to be computed 
under the Act. 


19. Before the insertion of 
sub-section (2A) in Section 22 by the 
an assessee 
was entitled to carry forward a loss 
even if he had submitted no return 
for the year in which the loss was 
sustained. After the enactment of 
sub-section (2A), it is a condition pre- 
cedent to the carry forward and set 
off of the loss, that the assessee must 
file a return either in response to a 
general notice under sub-section (1) 
of Section 22 or voluntarily, without 
any individual notice under sub-sec- 
tion (2} of that section. If he does not 
file the return for the year in which 
the loss was incurred and get the loss 
computed by the Income-tax Officer, 


- -r 
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the right to carry forward the loss 
will also be lost. But if the loss is 
from a source or head of income not 
liable to tax or congenitally exempt 
.from income tax, neither the assessee 


is required to show the same in the - 


return, nor is the Income-tax Officer 
‘under any obligation to compute or 
assess it, much less for the purpose 
of ‘carry forward’. It is noteworthy 


` .that in the instant case, the assessee 


in his return had not shown any 
“capital losses”. He had claimed this 
loss as a revenue loss, The Income-tax 
Officer could, therefore, reject the 
assessee’s claim to carry forward the 
loss, merely on the ground that it was 
not a “revenue loss” His further find- 
ing that it was a Fide loss” was 
only incidental and, in fact, was not 
necessary. 


20. From what has been said 
above, it followsas a necessary corol- 
lary. that during the period S. 12B did 
not make income under the head 
‘capital gains’ chargeable, an assessee 
was neither required to show income 
under that head in his return, nor 
entitled tofileareturn showing “capi- 
tal losses’ merely for the purpose of 
getting the same computed and carri- 
ed forward. Sub-section (2A) of Sece- 
tion 22 would not give him such a 
right because the operation of that 
sub-section is, in terms, confined to 
(i) a loss which is sustained “under 
the head ‘profits and gains’ of busi- 
ness, profession or vocation” and 
would ordinarily have been carried 
forward under sub-section (2) of Sec- 
tion 24, and (ii) to “income” which 
falls within the definition of ‘total 
income’. Both these conditions neces- 
sary for the application of the sub- 
section are lacking in the present 
case. 


21. Nor do we find any subst- 
ance in the contention that under 
sub-section (2) read with sub-sec- 
tion (1) of Section 24, the assessee 
had an independent right to carry 
forward his capital loss, even if it 
could not be set off, owing to .the 
non-taxability. of capital gains, against 
future profits, if any, in the immedi- 
ate subsequent years, Sub-section (2) 
of Section 24 expressly refers to loss 
‘in any business, profession or voca- 
tion’, It does not cover a "capital logs’, 
or the minus income under the head 
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‘capital gains’ which at the relevant 
time, were not chargeable and did not 
enter into computation of the ‘total 
income’ of the assessee under the Act. 


22. It may be remembered 
that the concept of carry forward of 
loss does not stand in vacuo. It invol- 
ves the notion of set off. Its sole pur- 
pose is to set off the loss against the 
profits of a subsequent vear. It pre- 
supposes the permissibijility and pos- 
sibility of the carried forward loss 
being absorbed or set off against the 
profits and gains, if any, of the sub- 
sequent year. Set off implies that the 
tax is exigible and the assessee wants 
to adjust the loss against profit to 
reduce the tax demand. It follows 
that if such set off is not permissible 
or possible owing to the income or 
profits of the subsequent year being 
from a non-taxable source, there 
would be no point in allowing the 
loss to be “carried forward.” Conver- 
sely, if the loss arising in the previous 
year was under a head not chargeable 
to tax, it could. not be allowed to be 
carried forward and absorbed against 
income in a subsequent year, from a 
taxable source. 


23. Now let us test the claim 
of the assessee in the light of the 
above principles. The ‘capital loss” 
of Rs. 28,662/- in the present case, 
was sustained in September 1953, that 
is, in the previous year 1953-54. Let 
us assume that in the subsequent 
years 1955-56 and 1956-57 when the 
capital gains were not taxable, he 
made huge capital gains far exceed- — 
ing this loss, could he be obliged to 
show those capital gains in his re- 
turn? Could the loss of the year 
1953-54 be absorbed or set off against 
such capital gains of the subsequent | 
years? The answer is emphatically in 
the negative. 


24. The cases 
Sen are not relevant. 
cases, the heads 
which the losses were sustained. were 
chargeable to tax. None of them was 
a case of ‘capital loss’ pertaining to 
the period, 1948 to 1957. 

25. For the foregoing reasons. _ 
we are of the opinion that the High 
Court was in error in answering the 
question referred to it, in favour of 
the assessee. We would reverse that 


cited by Shri 
In all’ those 


of income under . 
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answer in favour of the Revenue. 
In the result, the appeal is 
aceepted with costs. 
Appeal allowed. 
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P. JAGANMOHAN REDDY, K. K. 
MATHEW, P. N. BHAGWATI, P. K. 
GOSWAMI AND N. L., UNTWA- 
LIA, JJ. 

Charan Lal Sahu, 
Shri Fakruddin Ali 
others. Respondents. . 

Election Petn. No. 1 of 1974, D/- 
14-10-1974. 

(A) Presidential and Vice-Presi- 
dential Elections Act (1952) (as am- 
ended by Act 5 of 1974) Section 5C (2) 
— Enclosing of cheque with nomina- 
tion paper — Does not comply with 
the mandatory requirement of Sec- 
tion 5C (2). (Para 1) 

(B) Presidential and Vice-Presi- 
dential Elections Act (1952) (as am- 
ended by Act 5 of 1974), Ss. 5B and 
5C — Not ultra vires the Constitu- 
tion. {Constitution of India, Arts. 71 
(3), 246 (1) and 58, Schedule 7 
List I. Item 72). . 

The poweers under Art. 71 (3) 
and Art. 246 (1) r/w. item 72 of List I 
of Seventh Schedule of the Constitu- 
tion are sufficient to enable the Par- 
liament to enact Ss. 5B and 5C of the 
Act. There is nothing in these sections 
which is inconsistent with Art. 58. 

(Para 1) 
(C) Presidential and Vice-Presiden- 
tial Elections Act (1952), S. 13 (a) — 
“Candidate” — Person qualified under 
Art. 58 of Constitution but not com- 
plying with requirements of Act — 
Not a candidate. (Constitution of 
India. Article 58). 


' Merely because a candidate is 
qualified under Article 58 it does not 
mean that he is exempt from com- 
pliance with the requirements of law 
which may be made by Parliament 
under Article 71 (3) for regulating the 
mode and manner in which nomina- 
tions should be filed. If a person does 
not comply with the requirements of 
such a law passed in exercise of ‘the 
power under Art. 71 (3) he cannot pro- 
perly claim to be duly nominated and 

; 


DS/DS/B247/75/CWM - 


Petitioner v. 
Ahmed and 


Charan Lal v. F. A. Ahmed. 


| A.L R. 
he would not be a “candidate” for elec- 
tion . (Para 1) 

ORDER:— Our brother Beg J. 
sitting Chambers has referred this 
Election Petition for preliminary 


hearing as to whether the petitioner 
has locus standi and whether he can 
proceed further with the petition. 
The question before us, therefore, is 
whether the petitioner is a “candi- 
date” as defined in Section 13 (a) for 
the petition would be maintainable 
by him only if he is “Candidate” as 
defined in Section 13 (a). The peti- 
tioner claims to have been duly nomi- 
nated as a candidate and we have 
therefore to determine whether his 
claim is well-founded. His nomina- 
tion was rejected on the ground. of 
non-compliance with Sections 5B and 
5C introduced in the Presidential and 
Vice-Presidential Elections Act 1952 
by an amendment made by Act 5 of 
1974. These sections read as follows: 

“5B (1) On or before the date ap- 
pointed under clause (a) of sub-sec- 
tion (1) of Section 4, each candidate 
shall, either in person or by any of 
his proposers or seconders, between 
the hours of eleven o'clock in the 
forenoon and three o'clock in the 
afternoon deliver to the Returning 
Officer at the place specified in this 
behalf in the public notice issued 
under Section 5 a nomination paper 
completed in the prescribed form and 
subscribed by the candidate as assent- 
ing to the nomination, and 

(a) in the case of presidential 
election, also by at least ten electors 
as proposers and at least ten electors 
as seconders: 

(b) in the case of Vice-Presiden- 
tial election also by at least five elec- 
tors as proposers and at least five 
electors as seconders: | 
provided that no nomination pape 
shall be presented to the Returning 
Officer on a day which is a public 
holiday. 

(2) Each nomination paper shall 
be accompanied by a certified copy of 
the entry relating to the candidate in 
the electoral roll for the parliamentary 
Constituency in which the candidate is 
registered as an elector. 

(3} The Returning Officer shall 
not accept any nomination paper which 
is presented on any day before eleven 
o'clock in the forenoon and after 
three o’clock in the afternoon. 
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(4) Any nomination paper which 
isnotreceived before three O’clock in 
the after-noon on the last date appoin- 
ted under clause (a) of sub-section (1) 
of Section 4 or to which the certified 
copy referred to in sub-section (2) of. 
this section is not attached shall be 
rejected and a brief note relating to 
such rejection shall be recorded on 
on the nomination paper itself. 


(5) No elector shall subscribe, 
whether as proposer or as seconder, 
more than one nomination paper at 
the same election and, if he does, his 
signature shall be inoperative on any 
paper other than the one first deli- 
vered. 


(6) Nothing in this section shall 
prevent any candidate from being 
nominated by more than one nomina- 
tion paper for the same election: 
‘Provided that not more than four no- 
mination papers shall be presented by 
or on behalf of any candidate or ac- 
cepted by the Returning Officer. 


5C (1) A candidate shall not be deem- 
ed to be duly nominated for election 
unless he deposits or causes to be 
deposited a sum of two thousand 
five hundred rupees: Provided that 
where a candidate has been nomina- 
ted by more than one nomination 
paper for the same election, not more 
than one deposit shall be required of 
him under this sub-section. 


(2) The sum required to be de- 
posited under sub-section (1) shall not 
be deemed to have been deposited 
under that sub-section unless at the 
time of presentation ofthe nomination 
paper under sub-section (1) of section 
5B. the candidate has either deposited 
or caused to be deposited that sum 
with the Returning Officer in cash or 
enclosed with the nomination paper 
areceipt showing that the said sum has 
been deposited by him oron his behalf 
in the Reserve Bank of India or in a 
Government Treasury.” 


We need concern ourselves only with 
section 5C for the disposal of this 
point. It is clear on the petitioner’s 
own submission that he sent a cheque 
for Rs. 2500/ - to the Returning Offi- 
cer on 19-7-74 along with his nomina- 
tion paper.: The last date for filing 
nomination papers was 30-7~74. It is 
not disputed that under sub-s. (2) 
of Section 5C a candidate has to 
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- from compliance with the 
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either ‘deposit Rs. 2500/- in cash or 
enclose with the nomination paper a 
receipt showing that the said sum has 
been deposited by him or on his be- 
half in the Reserve Bank of India or 
in a Government Treasury. The en- 
closing of a cheque for Rs. 2500/- does 
not comply with the mandatory re- 
quirement of sub-s. (2). of Section 5C. 
The petitioner has, therefore, clearly 
not complied with the requirement of 
sub-section (2) of Section 5C. He 
sought to contend that Ss. 5B and 5C 
are ultra vires the. Constitution but 
he was unable to persude us as to 
why they are so. Clause (3) of Art. 71 
says that subject to the provisions of 
this Constitution Parliament may by 
law regulate any matter relating to 
or connected with the election of a 
President or Vice-President and Arti- 
cle 246 (1) read with item 72 of List 1 
of the Seventh Schedule confers 
power on Parliament to make law 
with respect to elections to Parlia- 
ment, to the Legislatures of States 
and to the offices of President andj 
Vice-President; the Election Commis- 
sion. These powers are in our view 
sufficient to enable Parliament toi ' 
enact the impugned sections. It was 
contended that under Article 58 of 
the Constitution there is no impedi- 
ment in the way of a person being . 
nominated as a candidate for election 
to the office of President if he can 
satisfy that he is qualified to.be elect- 
ed as a Member of Parliament. But we 
fail to see how this Article is.of any 
help to the petitioner. There is, in our 
view, nothing in the impugned sections 
which is inconsistent with Article 58. 
Article 71 (3) which vests power in 
Parliament to regulate by law any 
matter relating to or connected with 
the election of a President or Vice- 
President is subject to the other pro-! | 
visions of the Constitution which in- 
clude Article 58 but merely because| 
a candidate is qualified under Art. 58 
it does not mean that he is exempt 
require- 
ments of law which may be made by! 
Parliament under Article 71 (3) for 
regulating the mode and manner in 


which nominations should þe filed. If 
the petitioner does not comply with 
the requirements of such a law pass- 
ed in exercise of the power under 
Article 71 (3) he cannot properly 
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claim to be duly nominated and. he 
sone not be a “candidate” for elec- 
tion. 
In this view we do not think that the 
petitioner has locus standi to main- 
tain the petition and the same is ac- 
cordingly dismissed. 

Petition dismissed. 
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Y. V. CHANDRACHUD. R. S. SAR- 
KARIA AND A. C. GUPTA. JJ. 


Gopal Krishan Das, Appellant v. 
Sailendra Nath Biswas’ and another, 
Respondents. | 

Civil Appeals Nos. 10, 2332 and 
2333 of 1968, D/- 26-2-1975. 


(A) Civil P.C. (1908), O. 21, R.71 
— Defaulting purchaser’s liability for 
deficiency on resale — Liability ari- 
seg only if the deficiency is attribut- 
able to his default, 
Court (O.S.) Rules, 1914 Chap. 25. R. 7), 
(Evidence Act (1872), S: 115). 


Application of QO. 21, R. 71 is 
limited to cases in which the deficiency 
of price has occurred by reason of 
the auction purchaser’s default. The 
words: “Any deficiency of price which 
may happen on a re-sale by reason of 
the purchaser’s default” occurring in 
Rule 71 therefore mean: “Any defici- 
ency of price which on a re-sale may 
happen by reason of the purchaser’s 
default”. Thus the question of hold- 
ing the auction purchaser liable to 
make good the deficiency in price can 
arise only if the re-sale is occasioned 
by his default, But though, this is 
necessary, it is not enough to meet 
the requirements of Rule 71. What is 
necessary is that the re-sale occasion- 
ed by the auction purchaser’s default 
must result in a deficiency of price, 
which deficiency is attributable to his 
default. A re-sale may have to be 
held because the auction purchaser 
has committed default in paying the 
deposit of 25% under Order XXI, 
Rule 84, or because of his. default in 
paying the full price within 15 days 
of the sale as required by Rule 85. 


ap n a A AA AA A, 
-*(Appeals Nos. 9, 10 and 43 of 1959, D/- 
21-3-1967 — Cal) 
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G. K. Das v. S. N., Biswas 


(Calcutta High 


A.I R 


And yet the deficiency of price rea- 
lised in the re-sale may not be attri- 
butable to his default as, for example, 
where the market value of the pro- 
perty is reduced due to the -discovery 
or disclosure of an infirmity in the 
right, title and interest of the judg- 
m-nt-debtor in the property put to 
sale. An encumbrance existing on 
tne property at the time of the first 
sale but not disclosed in the proclama- 


. tion of that sale will have no bearing 


on the price realised in the auction 
Sale, unless the existence of the ən- 
cumbrance was otherwise known to 
the bidders. The disclosure of that 
encumbrance in the sale proclamation 
accompanying the re-sale must, on 
normal commercial considerations, 
have a direct impact on the price of 
the property put to sale. In such a. 
case the deficiency of price realised 
in the re-sale will be attributable not 
necessarily to the default of the auc- 
tion purchaser but to circumstances 
extraneous to his default. Order XXI, 
Rule 71, concerns itself not with that 
class of cases but with those in which 
the deficiency of price realised in the 
re-sale is attributable to the default 
of the auction purchaser. (Para 9) 


Where a reference was made in 
the second sale proclamation to alive 
lease and sub-lease and to the fact 
that substantial part of the property 
was in occupation of the tenant or 
the sub-tenant it was bound to affect 
the marketability of the property. The 
paltry price realised in the second 
sale might justifiably be attributed to 
the disclosure of encumbrances in the 
second proclamation, which were not 
mentioned in the first proclamation. 
In the circumstances the defaulting 
auction purchaser could not be held 
liable for the deficiency arising out 
of resale of the property. (Para 12) 


It could not be contended that the 
auction. purchaser being in possession 
of a part of the property must be 
deemed to have been aware of the 
lease and the sub-lease and therefore 
he is estopped from relying upon the 
same-as having led to the deficiency 
in price. No estoppel can arise against 
the auction purchaser on the question 
whether the deficiency in price can be 
recovered from him, The question 
which arises. under Order XXI, R. 71 


m > 
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is whether the deficiency can be at- 
tributed to the default of the auction 
_ purchaser or whether it can be rea- 
sonably attributed to any other 
Supervening circumstance. It was not 
a case in which the auction purcha- 
ser could be said to be taking advan- 
tage of his own wrong. The auction 
purchaser could not therefore be es- 
topped from contending that the dis- 
closure of the encumbrance was the 
operative cause of the fall in price. 


(Para 18) 
Further, it may be mentioned 
that the matter under consideration 


arose out of the Ordinary Original 
Civil Jurisdiction of the Calcutta H.C. 
and therefore Original side Rules 
would govern the g That would 
not however make difference 
Order 21, Rule 71 Civil P, C. would 
apply to such sale by virtue of Chap- 
ter 25, R. 7 of the Rules of 1914. 


(Para 19) 
(B) Limitation Act (1963), S. 12— 
Computation of period of limitation 


for filing appeal — Time requisite for 
obtaining certified copies — Time 
spent by Court in setting - draft of 
decree — Exclusion. 


The time requisite for obtaining 
certified copies undoubtedly means 
tthe time properly required” and an 
appellant cannot in the computation 
of the period of limitation for filing 
the appeal ask for exclusion of time 
which was spent negligently. Where 
the settlement of a draft decree under 
O. 21, R. 7i Civil P.C. was adjourned 
from time to time by an officer of 
the Court on being properly satisfied 
that there was good reason for ad- 
journment, the auction purchaser ap- 
pellant cannot be blamed for the time 
thus spent in settling the draft of the 
decree under appeal. (Para 20) 


Cases Referred: Chronological Paras 


- (1964) 1 C LT 321 = ILR ay 
Andh Pra 319 

AIR 1948 Nag 142 = ILR (1947) Nag 
939 


3 
AIR 1919 Mad 1014 = ILR 41 Mad 
474 


T 14 
a ILR 36 Bom 329 = 14 Bom LR 
i389) ILR 16 Cal 535. - 17 

M/s. P. K. Sen and G: S Chatter- 


jee, for Appellant; M/s. A. K. Sen 
and P. K. Chatterjee, Sr. Advocates. 


G. K. Das v. S. N. Biswas 


be put to a fresh sale. 


(Chandrachud J.) {[Prs. 1-3] S. C. 1291 


(Mr. Rathin Das and Mrs. Anjana Sen. 
with them), for Respondent No. 1. 

Judgment of the Court was deli- 
vered by 
; CHANDRACHUD, J.:— Premises 
No. 4-A. Chowringhee Road, Calcu- 
tta, belonged to the appellant Gopal 
Krishna Das and four others, each 
having an undivided one-fifth share 
therein, In 1951, one Ganga Prosad 
Gupta obtained two money-decrees 
against the appellant and another per- 
son in the total sum of Rs. 12,378. In 
execution of these decrees, the undi- 
vided one-fifth share of the appellant 
was put to sale on June 16, 1954 and 
was purchased by Pashupati Nath 
Biswas, the father of the first respon- 
dent, for Rs. 77,040. Pashupati Nath 
Biswas deposited Rs. 19,260 in the 
Court, being 25% of the purchase 
price and later he deposited a fur- 
ther sum of Rs. 15,000. He, however, 
failed to pay the balance of the pur- 
chase price whereupon the appellant 
made an application that the property 
Accordingly, 
the property was put to sale on March 
20, 1957 and once again Pashupati 
Nath Biswas was the highest bidder. 
But whereas in the first sale he had 
offered a bid of Rs. 77,040 this time 
the sale was knocked down in hbis 
favour for a paltry sum of Rs, 700. 
The second sale was confirmed on 
May 29, 1957. 

2. In the meanwhile, on May 
16, 1957 the Sheriff certified under 
Order XXI, Rule 71 of the Code of 
Civil Procedure that the deficiency in 
the price realised in the second sale 
due to the default of the auction pur- 


- chaser, after giving him credit in the 


sum of Rs. 15,000 paid by him in the 

first sale, amounted to Rs. 61,340 apart 

ae the cost and expenses of the 
es, 


3. On June 28, 1957 the ap- 
pellant made an application under 
Order XXI, Rule 71 C.P.C. for reco- 
vering the deficiency from Pashupati 
Nath Biswas. Alearned single Judge 
of the Calcutta High Court allowed 
that application and directed by an 
order dated August 19, 1958 that 
Pashupati Nath Biswas do pay to the 
appellant a sum of Rs. 42,080 with in- 
terest at 6% per annum, This order 
was challenged by Pashupati Nath 
Biswas in Appeal No. 10 of 1959. 
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4, The auction purchaser had 
also filed an application asking that 
the appellant be restrained from tak- 
ing execution proceedings for recover- 
ing the deficiency in price. That 
prayer was rejected. It may be men- 
tioned that pursuant to an application 
dated April 13, 1957 filed by the auc- 
tion purchaser himself, it was direct- 
ed by an order dated May 21, 1957 
that a sum of Rs. 22,000 be paid by 
the Sheriff out of the sale proceeds 
lying with him, to the Official Recei- 
ver in satisfaction of the decree ob- 
tained by Ganga Prosad Gupta against 
the appellant, in exc-ution of which 
the two sales were held. Ganga Prosad 
Gupta’s estate it seems, had come to be 
vested in the Official Receiver, who 
is the second respondent to these ap- 
peals. The auction purchaser prayed 
that the Sheriff do pay to him the 
balance after deducting therefrom the 
sum of Rs, 22,000 and the cost and 
the expenses of the Sheriff. This 
prayer was also rejected. The 
auction purchaser filed Appeal No, 9 
of 1959 against the order  reiecting 
this application. 


5. The appellant then filed an 
application for an order directing that 
the Sheriff do pay to him all the 
moneys lying with him after deduct- 
ing the cost and the expenses of the 
sales. That application was allowed 
by the learned single Judge on De- 
cember 11, 1958. The auction pur- 
chaser challenged that order in Ap- 
peal No. 43 of 1959. 


6. The three appeals were 
heard together and disposed of by a 
Division Bench of the Calcutta High 
Court by three separate judgments. 
By its judgment dated March 21, 1967 
the Division Bench allowed appeal 
No. 10 of 1959 and dismissed the ap- 
plication filed by the appellant under 
Order XXI, Rule 71 for recovering 
from the auction purchaser the defi- 
ciency in the sale price. The two 
other appeals were disposed of con- 


sistently with that judgment. The - 


auction purchaser Pashupati Nath 
Biswas having died on April 16, 1964, 


the first respondent Sailendra Nath 


Biswas came on the record of the ap- 
peals as his Executor and legal repre- 
sentative. On December 15. 1967 the 


High Court granted to the appellant . 


leave to file-an appeal to. this Court 


A.I. R. 


under Article 133.(1) (a) and (c) of 
the Constitution. 


7. Questions raised in the High 
Court by the rival parties as regards 
the disbursement by the Sheriff of 
the balance remaining with him after 
satisfying Ganga Prosad Gupta’s 
decree are incidental to the main 
controversy arising out of the appel- 
lants application under Order XXL 
Rule 71, Code of Civil Procedure. The 
real question for decision is whether 
the appellant is entitled under Order 
XXI, Rule 71, to recover from the 
first respondent the deficiency in the 
price realised in the second sale. - 


8. The seheme of the Code in 
relation to execution sales is like-this: 
Under Order XXI, Rule 64 any Court 
executing a decree may order the 
sale of a property in satisfaction of 
the decree. Order 21. Rule 66 provi- 
des that the Court shall cause a pro- 
clamation of the intended sale to he 
made. Sub-rule (2) of Rule 66 speci- 
fies the details which are required to 
be mentioned in the proclamation of- 
sale. The person declared to be the 
purchaser must under Order XXI, 
Rule 84, pay imrnediately after . the 
declaration a deposit of 25% of the 
purchase-money. In default of such 
deposit the property has to be re- 
sold forthwith. By Rule 85 the full 
amount of purchase-money has to be 
paid by the purchaser within 15 days 
from the date of sale. If the purchaser 
commits a default, the deposit is 
liable to be forfeited to the Govern- 
ment by virtue of Rule 86 and the 
property is liable to be .re-sold. A re- 
sale of property, in default of pay- 
ment of the purchase-money. can be 
made only after the issue of a fresh 
proclamation as provided in Rule 87. 
Under Order 21, Rule 71: 


“Any deficiency of price which 
may.happen on a re-sale by reason of 
the purchaser’s default, and all ex- 
penses attending such re-sale, shall 
be certified to the Court by the offi- 
cer or other person holding the sale, 
and shall, at the instance of either the 
decree holder or the judgment-debtor. 
be recoverable from, the defaulting 


purchaser under the provisions relat- 


ing to the execution of a decree for 
the. payment of money.” 


9. It is clear on a careful read- 


` ing ‘of Rule. 71 that. its application is 
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limited to cases in which the defici- 
ency of price has occurred by reason 
of the auction purchaser’s default. 
Property once put to sale in execution 
proceedings may have to be resold for 
reasons which may or may not be 
connected with the default of the 
auction purchaser. <A re-sale conse- 
quent on the failure of the auction 
purchaser to deposit 25% of the pur- 
chase price immediately after he is 
declared to be the purchaser of the 
property or a re-sale consequent upon 
his failure to deposit the balance of 
the purchase price within 15 days of 
the sale are instances when the re- 
sale is occasioned by the default of 
the auction purchaser. On the other 
hand, re-sale consequent upon the set- 
ting aside of the sale on the ground 
of material irregularity in publishing 
or conducting the sale as provided in 
Order XXI, Rule 90, may not be at- 
tributable to the default of the pur- 
chaser. The provisions of Order XXI, 
Rule 71, come into play only if the 
property is required to be re-sold on 
account of the default of the auction 
purchaser. If the re-sale is not due to 
the auction purchaser’s default. there 
can be no question: of mulcting him 
with the deficiency in the price rea- 
lised in the re-sale. 


10. The words: “Any deficiency 
of price which may happen on a re- 
sale by reason of the purchaser’s de- 
fault” occurring in Rule 71 therefore 
mean: “Any deficiency of price which 
on a re-sale may happen by reason of 
the purchaser’s default”. As stated be- 
fore, the question of holding the auc- 
tion purchaser liable to make good 
the deficiency in price can arise only 
if the re-sale is occasioned by his de- 
fault. But though, this is necessary, it 
-is not enough to meet the require- 
ments of Rule 71. What is necessary is 
that the re-sale occasioned by the 
auction purchaser’s default must re- 
sult in a deficiency of ~ price, which 
deficiency is attributable to his de- 
fault. A re-sale may have to be held 
because the auction purchaser has 
committed default in paying the de- 
posit of 25% under Order XXI, R. 84, 
or because of his default in. paying 
the full. price within 15 days of the 
sale as required by Rule.85. And yet 


the deficiency of price realised in the.. 
re-sale may.not be attributable to. his.. 
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default as, for example, where the 
market value of the property is re- 
duced due to the discovery or dis- 
closure of an infirmity in the right, 
title and interest of the judgment-de- 
btor in the property put to sale. An 
encumbrance existing on the property 
at the time of the first sale but not 
disclosed in the proclamation of that 
sale will have no bearing on the price 
realised in the auction sale, uñless the 
eXistence of the encumbrance was 
otherwise known to the bidders. The 
disclosure of that encumbrance in 
the sale proclamation accompanying 
the re-sale must, on normal commer- 
cial considerations. have a direct 
impact on the price of the property 
put to sale. In such a case the de- 
ficiency of price realised in the re-sale 

be attributable not necessarily 
to the default of the auction purcha- 
ser but to circumstances extraneous 
to his default. Order XXI, Rule 71, 
concerns itself not with that class of 
cases but with those in which the de- 
ficiency of price realised in the re- 
sale is attributable to the default of 
the auction purchaser. 


11. Even a broad ‘and none- - 
too-meticulous examination. of the — 
two proclamations of sale in the in-` 
Stant case is enough to conclude that 
the deficiency in price realised in the 
re-sale cannot be said to have happen- 
ed on account of the auction purcha- 
sers default. The first sale was held 
on June 16, 1954 and the proclama- 
tion of sale accompanying it is dated 
May 10, 1954. The second sale was 
held on March 20; 1957 for which the- 
relevant sale proclamation is dated 
8-2-1957. Both the proclamations men- 
tioned that what was being put to sale. 
was the right, title and interest of the 
appellant, Gopal Krishna Das, in the 
undivided one-fifth share in the par- 
ticular property. But there is a mate- 
rial difference in the terms of the two 
proclamations in regard to the en- 
cumbrances existing on the property. 
The proclamation of 1954 sets out in 
atabular form encumbrances like 
leases and mortgages to which. the 
property. was previously subjected, 
as appearing from the affidavit of 
one -Damodar Mullick. The proclama- 


“It appears from the said affida- 


vit that all the. Mortgages have been. 
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reconveyed. The lease has expired, 
The sale is in respect of the undivided 
1/5th share of Purna Ch. Das. It ap- 
pears from the said affidavit that the 
'1/5th share of Gopal Kr. Das in the 
said premises is free from encumb- 
ances.” 

The proclamation of 1957, relying on 
an affidavit of one Sudhansu Kumar 
Roy says undoubtedly that the ap- 
pellant’s one-fifth share. was free 
from encumbrances but the tabular 
statement of encumbrances included 
in the proclamation refers to a Term 
Lease and Agreement of 1955 and the 
proclamation says: 

“The lease of 1955 is for five 
years from October, 1955 and the 
same is in respect of the Restaurant 
“Bombay Crown” containing the en- 
tire ground floor excepting two road 
side shops and was executed by one 
Abde Ali Abdul Hussain in favour of 
Ashlifaq and Jaffar Hussain.” 

It is notorious that properties in pos- 
session of tenants who enjoy the pro- 
tection of Rent Acts do not fetch the 
same price as properties of which the 
purchaser can obtain vacant posses- 
sion. In the city of Calcutta where the 
property in question is situated,. The 
West Bengal Premises Tenancy Act, 
XW -of 1956, was in force at the time 
of the second sale. Under that Act the 
tenants enjoyed the privileges of stan- 
dard rent and immunity from eviction 
save on stated grounds. It is unneces- 
sary to enter into refinements arising 
out of the West Bengal Act but even 
the sub-tenants would appear to enjoy 
thereunder a certain amount of 
immunity from eviction. Reference 
may in this behalf be made to section 

S 2) Pa (5) and section 16 of the Act 


p The E T in the se- 
cond sale proclamation to a live lease 
and sub-lease and to the fact that 
substantial part of the property was 
in occupation of the tenant or the sub- 


tenant was bound to affect the 
marketability of the property. The 
paltry price realised in the second 


sale may justifiably be attributed to 
the disclosure of encumbrances in the 
second proclamation, which were not 
mentioned in the first proclamation. 
{It is not without significance that 
apart from the auction purchaser 
there were no bidders at the second 
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sale. The paucity of bidders may rea- 
sonably be taken to reflect the fall in 
the value of the property in the esti- 
mation of prospective bidders. 


13. Order: XXI, Rule 71 is in- 
tended to provide an expeditious re- “^ 
medy to the judgment-debtor or the 
decree-holder who has suffered a de- 
triment due to the default of the 
auction purchaser, The officer or 
other person holding the sale has to 
certify to the Court the deficiency of 
price which on the re-sale has hap- 
pened by reason of the purchaser’s de- . 
fault and all expenses attendine the 

re-sale. Upon such certification the 
amount becomes recoverable from the 
defaulting purchaser at the instance 
of the decree-holder or the judgment- 
debtor, “under the provisions relating 
to the execution of a Bees for the 
payment of money”. The Code has not 
made the certificate conclusive of ‘the 
facts stated therein and consequently 
it is permissible to the purchaser who 
is alleged to have defaulted to cha- 
lenge the correctness of the. certifi- 
cate in all its particulars. But the ob- 
ject of certification, as evidenced even 
more clearly by the provision that the 
proceeding to recover the amount will 
be governed by provisions relating to 
the execution of a money-decree, is 
to eschew an elaborate inquiry into 
the competing causes - culminating 
in the deficiency of price. This 
object can be achieved only if the pro- 
perty successively put to sale is in 
material respects identical, that is to 
say. if the right. title and interest cf 
the judgement-debtor is put to saie 
under substantially the same descrip- 
tion. If that happens it is easy to pre- 
dicate that the deficiency of price has 
resulted on account of the purchaser’: 
default. But if, as here, what was 
shown as unencumbered in the previ- 
ous proclamation is expressly deseri- 
bed in the later proclamation as being 
subject to an encumbrance which, on 
a reasonable assessment, is calculated 
to affect the market value of the pro- 
perty. the proceeding ceases to be a 
simple enough matter like the execu- 
tion of a money-decree and assumes 
the form of a contentious claim open 
to diverse defences as in a substan- 
tive suit. The speedy remedy intended 
to be provided by Order XXI, Rule 71 
will lose its meaning and purpose if 


f 
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the executing court seized of the 
claim against the alleged defaulting 


purchaser has to embark upon a com- 


parative evaluation of the causes that 
led to-the deficiency in the price. 
Such meat is not for the executing 
court. 


14. Counsel for the appellant 
relied on certain decisions to fasten 
liability on the auction purchaser but 
those decisions will not help. In An- 
navajhula Venkatachellamayya v. 
Rama Girjee Nilakanta Girjee, ILR 
41 Mad 474 = (AIR 1919 Mad 1014) 
a purchaser in a court auction of the 
judgment-debtor’s right to get a re- 
conveyance of certain lands on pay- 
ment of a specified sum was, on de- 
fault in payment of the balance pur- 
chase money, held liable to pay the 
deficiency in price on re-sale under 
Order XXI, Rule 71, C.P.C., though 
the date stipulated for making the 
payment in order to get the re-con- 
veyance happened to be shortly after 
the court sale and before the expiry 
of the 15 days within which the auc- 
tion purchaser could deposit the ba- 
lance of the purchase-money. Wallis 
C. J. observes in his judgment that 
the sale and the re-sale were of the 
judgment-debtor’s interest as it exis- 
ted at the date of the sale and 
the re-sale and that the depre- 
ciation which occurred in the 
meantime was one for which the auc- 
tion purchaser was exclusively res- 
ponsible. In his concurring judgment 
Kumaraswami Sastriyar J. observes 
that having regard to the fact that 
there is no warranty of title in a 
court auction. the maxim caveat 
emptor applies and therefore the pur- 
chaser cannot avoid the sale so long 
as the judgment-debtor has some sale- 
able interest in the property, howso-~- 
ever small. The learned Judge further 
observes that the objections which a 
defaulting purchaser can urge’ are 
practically confined to those which 
can be urged in an application for 
setting aside the sale under O. 
Relying on these observations it is 
contended on behalf of the appellant 
that since, in the instant case the 
judgment-debtcr had a saleable in- 
terest the auction purchaser cannot 
avoid his liability to make up the 
deficiency in price on the ground that 
the deficiency was caused by the dis- 
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closure of the encumbrance. We are 
unable to appreciale the relevance of 
the maxim caveat emptor on a ques- 
tion like the one before us. The auc- 
tion purchaser is not attempting to 
avoid the sale, Far fromit, he adheres 
to his purchase but disputes his liabi- 
lity for the deficiency. There is no 
question of any failure on his part to 
take due care at the time of the first 
sale because that sale was held in 
1954 whereas the encumbrance re- 
ferred to in the second proclamation 
lee stated to have been created in 


15. Madhao v. Watsalabai ILR 
(1947) Nag 939 = (AIR 1948 Nag 142) 
on which the appellant relies, was a 
case in which the existence of a main- 
tenance charge and the right of resi- 
dence were omitted to be mentioned 
in the sale proclamation. The High 
Court at Nagpur held that the auc- 
tion purchaser could not avoid his 
liability to make good the deficiency 
in the sale price as the decree-holder 
in whose favour the charge was crea~ 
ted had reiterated again and again 
that she was willing to waive the 
charge. Hidayatullah J. who decided 
the case further observes in his judg- 
ment that on a comparison of the two 
sale proclamations he found that the 
existence of the charge was not men- | 
tioned in either. Naturally, the defi- 
ciency in price could not be attribu- 
ted to the existence of the charge. 


16. In Nelluri Brahmaiah v. 
Mohd. Sheik Mohiddin, (1964) 1 Andh 
LT 321 the auction purchaser dispu- 
ted his liability for the deficiency on 
the ground that the judgment debtor 
had no saleable interest in the pro- . 
perty. This contention was based on - 
the circumstance that though the pro- 
perty was situated in Venkatapuram 
it was -wrongly described as lying 
within the limits 
There was no dispute about the boun- 
daries, about the survey number or — 
the area ¿nd it was not suggested that 
there was any other property of the . 
particular description in Borrampalem. 
The High Court.of Andhra Pradesh 
held that in these circumstances the 
property could be easily identified. 
that the location of.the property put | 
to .sale was known to everyone con- ` 
cerned and therefore it was difficult 


of Borrampalem. - 
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to posit that the judgment-debtor had 
no saleable interest in the property. 


17, The decisions in Baijnath 
Sahai v. Moheep Narain Singh, (1889) 
TLR 16 Cal. 535 and in Gangadas 
Dayabhai v. Bai Suraj, (1912) ILR 36 
Bom 329 are more to the point. These 
cases arose under Section 293 of the 
Code of 1882 corresponding to order 
XXI. Rule 71, of the Code of 1908. In 
the Calcutta case, at the first sale no 
encumbrance upon the properties sold 
was notified. In the re-sale two en- 
cumbrances were notified. The second 
sale was held because the auction 
purchaser had committed a default in 
paying the balance of the purchase- 
price in the first sale. The price fetched 
in the second sale, resulted in a 
deficiency for which the auction pur- 
chaser was sought to be made liable. 
Apart from the circumstance that the 
decree-holder was himself to blame 
for not mentioning the encumbrances 
in the first proclamation and was 
therefore attempting to obtain an ad- 
vantage of his own wrong, the Cal- 
cutta High Court expressed the legal 
position correctly by saying that “the 
re-sale contemplated by Section 293 
of the Code of Civil Procedure must 
be a sale of the same property that 
was first sold, and under the same 
description and any substantial dif- 
ference of description at the sale and 
the re-sale in any of the matters re- 
quired to be specified by Section 287 
to enable intending purchasers to 
judge of the value of the property 
should disentitle the decree-holder to 
recover the deficiency of price under 
Section 293.” In the Bombay Case the 
errors in the twe proclamations were 
so confusing that the deficiency im 
the price could not, it was held. be 
attributed to the default of the pur- 
chaser. The description in the second 
proclamation being materially dif- 
ferent from that in the first, the re- 
sale was not of the same property 
and the auction purchaser, though he 
had defaulted in paying the balance 
of the purchase-price was absolved 
from making good the deficiency. 


18. It was contended that 
Pashupati Nath Biswas, the auction 
purchaser, being in possession of a 
part of the property must be deemed 
to have been aware of the lease and 
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the sub-lease and therefore he is es- 
topped from relying upon the same as). 
having led to the deficiency in price. 
No estoppel can arise against the auc- 
tion purchaser on the question whe- 
ther the deficiency in price can be 
recovered from him. The question 
which arises under Order XXI, Rule 
71 is whether the deficiency can be 


_ attributed to the default of the auction 


purchaser or whether it can be reason- 
ably attributed to any other super-| 
vening circumstance. This is not a 
case in which the auction purchaser 
can be said to be taking advantage of 
his own wrong. He cannot therefore 
be estopped from contending that the 
disclosure of the encumbrance is the 
operative cause of the fall in price. 


19. We may mention that the 
matter under consideration arose out 
of the Ordinary Original civil juris- 
diction of the Calcutta High Court and 
therefore the Original Side Rules of 
the High Court would govern the 
matter. That will, however, not make 
any difference to our decision be- 
cause Chapter XXV, Rule 7 of the 
Rules of 1914 provides by the Third 
clause for re-sale of the property in 
default of the payment of the price 
by the purchaser within the stipulated 
time. The Third clause of Rule 7 pro- 
vides: “Where the proceeds of the re- 
sale are less than the price bid hy 
such defaulting purchaser, the dif- 
ference shall be leviable from him 
under the rules contained in O. XXI 
of the Code for the execution of`a 
decree for money.” The Fifth clause 
of Rule 7 also provides that the sale 
is made under and subject to all 
other provisions contained in the Code 
of Civil Procedure relating to sales 
in execution of decrees. Order XXI, 
Ruie 71 of the Code would therefore 
apply. 

20. It was finally contended 
on behalf of the appellant that the 
appeal filed by the auction purchaser 
from the judgment of the single 
Judge to the Division Bench of the 
High Court was barred by limitation. 
We see no substance in this conten- 
tion. The time requisite for obtaining 
certified copies undoubtedly . means 
tthe time properly required” and an 
appellant cannot in the computaticn 
of the period of limitation: for filing 
the appeal ask for exclusion of time 
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which was spent negligently. But the 
facts and. dates mentioned to us by 
the appellant’s counsel show that the 
Settlement of the draft decree was 
adjourned from time to time by an 
officer of the court on being proper- 
ly satisfied that there was good rea- 
son for adjournment. The auction- 
purchaser cannot be blamed for the 
time thus spent in settling the draft 
of the decree under appeal. The argu- 
ment must therefore fail. 


21. For these reasons we con- 
firm the judgments and dismiss these 
appeals with costs. Costs shall be in 


one set. 
Appeals dismissed. 
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K. K. MATHEW, P. N. BHAGWATI 
AND N. L. UNTWALIA, JJ. 
Babhutmal Raichand Oswal, Ap- 
pellant v. Laxmibai R. Tarte and 
another, Respondents. 
Civil Appeal No. 1867-A of 1973, 
D/- 11-2-1975. 

(A) Constitution of India, Art. 227— 
High Courts Power of Superinten- 
dence — Scope of — No power to in- 
terfere with findings of fact like a 


Court of appeal — SCA No. 2794 of | 


1967, D/- 8-11-1973 (Bom) Reversed. 


The power of superintendence of 
High Court under Art. 227 being ex- 
traordinary is to be exercised most 
sparingly and only in appropriate 
cases. This power, as in the case of 
certiorari jurisdiction, cannot be in- 
voked to correct an error of fact 
which only a superior court can do 
in exercise of its statutory power as 
a court of appeal. The High Court 
cannot in guise of exercising its juris- 
diction under Art. 227 convert itself 
into a court of appeal -when the legis- 
lature has not conferred a right of ap- 
peal and made the decision of the 
subordinate court or tribunal final on 
facts. The High Court cannot. while 
exercising jurisdiction under Art. 227, 
interfere with findings of fact record- 
ed by the subordinate court or tribu- 
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j 
nal. It’s function is limited to seeing 
that the subordinate court or tribunal 
functions within the limits of its au- 
thority. It cannot correct mere errors 
of fact by examining the evidence and 
reappreciating it, AIR 1954 SC 215 
and AIR 1958 SC 398 Rel. on. 
(Para 7) 
Held on the facts of the case that 
the High Court overstepped the ‘limits 
of its power under Art. 227 when it 
interfered with the findings of fact 
arrived at by the District Court as a 


final Court of fact acting under the 


Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The 
High Court could not claim to inter- 
fere with the findings of the fact rea- 
ched by the District Court even on 
the ground that the District Court 
had misread a part of the evidence 
and ignored another part of it. S.C.A. 
No. 2794 of 1967, D/- 8-11-1973 (Bom) 
Reversed. (Para 8) 
Cases Referred: Chronological Paras 


AIR 1958 SC 398 = 1958 SCR 1240 
8 


i: 
AIR 1954 SC 215 = 1954 SCR 565 7 
oe 1 Al ER 122 = (1952) 1 KB 
38 7 
ATR 1951 Cal 193 (SB) 7 


M/s. S. T. Desai and Y. S. Chitale, 
Sr. Advocates (M/s. V. N. Ganpule and 
N. S. Das Behl, Advocates with them), — 
for Appellants; Mr. B.- D. Bal, Sr. 
Advocate (Mr. J. B. Pandey, Advocate 
and Mrs. Urmila Sirur Advocate with 
him). for Respondents. 


Judgment of the Court was deli- ` 
vered by 


BHAGWATL J.:— This litigation 
has had a chequered career covering 
a period of about ten years and we - 
hope that this judgment will bring 
the final curtain upon it. It is a liti- 
gation between landlord and tenant 
and as is usual with this type of liti- 
gation, it has been fought to a bitter 
end. Much of the agony to which the 
tenant has been subjected in this liti- 
gation would have been spared if only 
the High Court had kept itself within 
the limits of its supervisory jurisdic- 
tion and not ventured into fields im- ` 
permissible toitunder Article 226 or — 
227 of the Constitution. 


2. The dispute in this appeal | 
relates to a shop consisting of four 
compartments on the ground floor. of 
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a building situate formerly in Rev- 
iwar ‘peth, but now in Budhwar 
Peth, Poona. The appellant was ad- 
mittedly a tenant of the shop since 


1949 and the standard rent and per-. 


mitted increases in respect ofthe shop 
are Rs. 20,12 per month. There was 
at one time a dispute between the 
parties as to what was the purpose 
for which the shop was let to the ap- 
pellant, but having regard to the 
finding given by the First appellate 
Court, which is the ultimate court of 
fact. it must be taken that the shop 
was let out to the appellant only for 
the purpose of business. The respon- 
- dents were not the original landlords 
of the shop but they purchased the 
building, of which the shop forms 


. part on 12th, December 1963 and after - 


purchasing it, they gave a notice dated 
12th November, 1964 to the appellant 
terminating his tenancy in respect of 
“the shop. The appellant declined to 
hand over possession of the shop and 
the respondents thereupon filed a suit 
in the Court of Small Causes Poona for 
recovering possession of the shop 
from the appellant. There were se- 
veral grounds on which the posses- 
sion of the shop was sought by the 
respondents but barring one, the re- 
maining grounds do not survive as 
they were negatived by the Trial 
Court and also in appeal, by the First 
Appellate Court. The one ground 
which still survived is that relating to 
recovery of possession under cls. (a) 
and (k) of sub-section (1) of Sec. 13 
of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 
(hereinafter referred to as the Bom- 
bay Rent Act) and that is the ground 
which has evoked the -most serious 
controversy between the parties and 
led to the filing of the present ap- 
peal. Clause (a) of sub-section (1) of 
Section 13 provides that a landlord 
shall be entitled to recover possession 
of the premises if the court is satisfi- 
ed that the tenant has committed any 
act contrary to the provisions of 
clause (c) of Section 108 of the Trans- 
fer of property Act, 1882 and one of 
the acts prohibited by that clause is 


use of the premises. for a purpose 
other than that for which they were 
leased. The respondents alleged that 
though the shop was let to the appel- 
lant for the purpose of business, the 
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appellant started using the shop also 
for the. purpose of- residence since 
July 1961 and the respondents were, 
therefore (entitled?) to recover posses- 
sion of the shop from the appellant 
undercl. (a) of sub-sec. (1) of S. 13 
Clause (k) of sub-sec. (1) of S. 13 also 
confers a right on a landlord to re- 
cover possession of the premises from 
the tenant if the court is satisfied that 
the premises have not been used, 
without reasonable cause for the pur- 
pose for which they were let for a 
continuous period of six months im- 
mediately preceding the date of the 
sult. The respondents claim to re- 
cover possession of the shop under 

clause on the plea that the ap- 
pellant had, without reasonable cause, 
not used the shop for the purpose for 
which it was let, namely, business, 
since July 1961 when he started using 
it for the purpose of residence. The 
appellant admitted that he star- 
ted residing in the rear portion of 
the shop from July 1961 as his toe 
had to be operated upon on account 
of gangrene and he found it difficult 
to walk to the shop from his resi- 
dence. but his contention was that he 
never ceased to use the shop for the 
purpose of business; he carried on 
business in the name of M/s India 
Hardware in the shop upto about 1965 
and since about October 1963, busi-. 
ness of sole selling agency of M/s 
Bharat Sanitary Stores in the name 
of his son and this business was also 
carried on by him in the shop. The 
appellant submitted that in the cir- 
cumstances it was not correct to say 
that he used the shop for the purpose 
for which it was let for a continuous 
period of six months immediately 
preceding the date of-the suit so as 
to attract the applicability of either 
clause (a) or clause (k) of sub-sec. (1) 
of Section 13. The appellant thus dis- 
puted the right of the respondents 
to recover possession of the shop 
both under clause (a) and clause (k) 
of sub-section (1) of Section 13. 


3. The ~Trial Court found, ona 
consideration of the oral as well as 
documentary evidence led in the case, 
that though the shop was let to the 
appellant for the purpose of business, 
he was using a portion of it for his 
residence as well and the respondents 
had. therefore, made out a case for 
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recovery of possession of the -shop 
under clause (k) of sub-section (1) of 
Section 13. The Trial Court according- 
ly passed a decree for eviction against 
the appellant. The appellant prefer- 
red an appeal to the District Court 
but the appeal was unsuccessful and 
the District Court confirmed the 
decree for eviction passed by the 
Trial Court. The appellant thereupon 
preferred a petition in the High Court 
of Bombay under Article 227 of the 
Constitution challenging the validity 
of the decree for eviction -passed by 
the Trial Court and confirmed by the 
District Court. 


4. The Special Civil Applica- 
tion came up for hearing before Mr. 
Justice Bhasme, The learned Judge 
found that this was not a case where 
the tenant-had ceased altogether to 
use the premises for the purpose for 
which they were let and started using 
them wholly for a different purpose. 
Here the tenant continued to use the 
premises for the purpose for which 
they were let, but also started. using 
them for some other additional pur- 
pose. It was a case where the tenant 
used the premises for the purpose for 
which they were let as also for some 
other different purpose. How would 
clauses (a) and (k) of sub-section (1) 
of Section 13 apply in such a case? 
The learned Judge observed that 
where such is the case “the Court will 
have to decide whether the additional 
purpose constitutes the primary or 
dominant use. The Court will have to 
consider the dominant or primary use 
to find out whether there is a change 
of use so as to attract the provisions 
of either of the two clauses”. Now, it 
appears that before the Trial Court 
there was no issue as to what was 
the dominant or primary user to 


which the shop had been put by the © 


appellant~business or residence, nor 
was any evidence led directed to the 
determination of this issue. The only 
evidence adduced before the Trial 
Court related to the question as to 
what was the purpose for which the 
shop was let and whether the appel- 
lant had started using the shop for 


the purpose of residence in addition 


to business. There was no evidence ‘to 
show that the dominant or primary 
user of the’shop by the appellant was 
for the purpose of residence and not 
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business: And a fortiori -there was 
also no finding of the Trial Court or 
the - District Court on .this: issue.. In 
this state of affairs. the learned Judge 
ought to have allowed the special 
Civil Application and set aside the 
decree for eviction passed against the 
appellant. The burden was on the res- 
pondents to make out a case under 
clause (a) or clause (k) of sub-section 
(1) of Section 13 by establishing that 
the dominant or primary user of the 
shop by the appellant was for resi- 
dence and not business and there was 
therefore change of user of the shop 
for a purpose different from that 
for which it was lét. It was for the 
respondents to lead proper and suffi- 
cient evidence directed towards esta- 
blishing their case under clause (a) or 
clause (k) of sub-section (1) of S. 13, 
and if they did not do so, their claims 
for possession would be liable to fail. 
The learned Judge should, therefore, 
have held that there being no evidence 
to show that the dominant or primary 
user of the shop by the appellant was 
residence and not business, the res- 
pondent had failed to discharge the 
burden which lay upon them of sub- 
stantiating their claim for possession 
under clause (a) or.clause (k) of sub~ 
section (1) of Section 13 and no decree 
for eviction could accordingly be pass- 
ed against the appellant. The learned 
Judge, in the circumstances, should 
have quashed and set aside the decree 
for eviction. But, instead the learn- 
ed Judge framed the following two 
issues, namely: 

~"(1) Whether the plaintiffs prove 
that the defendant has changed the 
use of the premises in such a manner 
that the dominant or primary use is 
residence and not business? 

(2) Whether the plaintiffs further 
prove that they are entitled to eject 
the defendant either under S. 13 (1) 
(a) or Section 13 (1) (k) of the Bom- 
bay Rent Act.’’? 
and remitted these two issues to the 
Trial Court with a direction to give 
opportunity to both the parties to 
amend their pleadings and adduce oral 
evidence to the High Court through 
the District Court. This was indeed a 
most unusual order made which hard- 
ly justified the exercise of the extra- 
ordinary, but limited jurisdiction pos- 
sessed by the High Court under Arti- 
cle 227.of the. Constitution. The learn- 
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ed Judge seems to think that while 
exercising the power of superinten- 
dence under Article 227 of the Con- 
stitution he could meke any order he 
thought fit, including an order of re- 
mand which properly belonged to a 
court of appeal. 

5. When the case came hack 
to the Trial Court on remand, the 
respondents, with leave of the Court. 
amended the plaint and_in reply to 
the amendment a supplemental writ- 
ten statement was filed on behalf of 
the appellant. The amendment to the 
‘plaint and the supplemental written 
statement brought to the fore the 
issue as to the dominant or primary 
user of the shop by the appellant. The 
respondents and the appellant there- 
after examined several witnesses, 
three on behalf of the respondents 
and seven on behalf of the appellant. 
The Trial Court, after considering the 
entire evidence, both before and after 
remand, came to the conclusion that 
since July. 1961, when the appellant 
shifted his residence to the rear por- 
tion of the shop, the dominant or pri- 


mary user of the shop by the ep-. 


pellant was for residence and not busi- 
ness and the respondents were, there- 
fore entitled to evict the appellant 
from the shop both under clauses (a) 
and (k) of sub-section (1) of Sec. 13. 
The trial Court accordingly answered 
in the affirmative both the issues re- 
mitted by the High Court. The find- 
ings of the Trial Court on these two 
issues thereafter came up before the 
District Court. The District Court, on 
meticulous and careful examination of 
the evidence, found that though 
appellant started residing in the rear 
portion of the shop from July 1961. 
the dominant or primary purpose for 
which the shop was used was busi- 


ness and it was, therefore, not possi~ 


ble to say that the appellant had 
changed the user of the shop as to 
attract the applicability of either cla- 
use (a) or cl. (k) of sub-s. (1) of S~ 13. 
The District Court was thus of the 
view that the two issues remitted by 
the High Court should be answered 
in the negative and it accordingly cer- 
tified its findings to the High-Court. 
6. Now. these findings certifi- 
ed by the District Court were obvious- 


ly findings of fact and being given by 


the District Court, which was the 
ultimate court of fact, they were bind- 
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ing on the parties and their correct- 
ness could not be questioned in the 
Special Civil Application but Mr. Jus- 
tice Sapre, before whom the Special 
Civil Application came up for hearing 
after the certification of findings by 
the District Court, allowed himself to 
be persuaded to examine the correct- 
ness of these findings under the guise 
of the argument that the District 
Court in reaching these findings mis- 
read a part of the evidence, ignored 
certain other part of it and drew in- 
ferences and conciusions which were 
wholly unjustified and the findings 
were in any event, unreasonable and 
perverse. The learned Judge went 
through the entire evidence on re- 
cord and taking the view that a part 
of it was misread and a part ignored, 
he in effect and substance reapprecia- 
ted the whole evidence in an elabo- 
rate judgment running over sixty 
pages and on such reappreciation, set 
aside the findings of fact reached by 
the District Court and held that the 
dominant or primary user of the shop 
by the appellant was for residence 
and not business and on this view 
confirmed the decree for éviction 
passed against the appellant under 
clause (k) of sub-section (1) of Sec- 
tion 13. The appellant being aggrie- 
ved by the judgment of the learned 
Judge filed the present appeal after 
obtaining special leave from this 
Court. There were two contentions 
urged on behalf of the appellant in 
support. of the appeal. The first con+ 
tention was that in disturbing the 
findings of fact reached by the Dis- 
trict Court, the High Court arrogated 
to itself the powers of a court of ap- 
peal and clearly overstepped the 
limits of its jurisdiction under Arti- 
cle 227. It was not competent to 
the High Court, contended the ap- 
pellant, to reappreciate the evidence 
on record for the purpose of deciding 
whether any errors of fact were com- 
mitted by the District Court and cor- 
recting such errors of fact. That was 
not a function which properly belong- 
ing to the exercise of jurisdiction 
under Art. 227 which was 
merely to examining whether the Dis- 
trict Court had kept itself within the 
bounds of its authority in reaching 
the findings of fact. . The appellant - 


also contended and that was the se- | 


limited 
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cond contention urged on his behalf 
that in any event the findings of 
fact reached by the District Court 


were not based on misreading or dis- 


regard of any evidence and were 
neither unreasonable or perverse and 
the High Court had, therefore. in any 
event no power to interfere with 
them. We were taken through the 
judgment of the District Court as also 
through the judgment of the High 
Court and it was contended before us 
that the judgment of the District 
Court was based on a close and care- 
ful appreciation of the evidence and 
there was no justification at all for 
the High Court to set it aside on the 
assumption that it misread or ignor- 
ed any part of the evidence or 
drew any inferences and conclusions 
which were unwarranted or unjusti- 
fied. The consideration of this second 
contention would require us to exa- 
mine the large mass of evidence on 
record and scrutinise the judgments 
of the District Court as well as the 
High Court, but it is not necessary to 
go through this long and tedious 
exercise since we are of the view that 
the first contention raised on behalf 
of the appellant is well founded and 
the High Court plainly acted outside 
the limits of its jurisdiction under 
Article 227 in disturbing the findings 
of fact reached by the District Court. 


7. The Special Civil Applica- 
tion preferred by the appellant was 


admittedly an application under Arti- - 


cle 227 and it is, therefore, material 
only to consider the scope and ambit 
of the jurisdiction of the High Court 
under that article. Did the High Court 
have jurisdiction in an application 
under Art. 227 to disturb the findings 
of fact reached by the District Court? 
It is well settled by the decision of 
this Court in Waryam Singh v. 
Amarnath, 1954 SCR 565 == (ATR 1954 
SC 215) that the: 


ssa power of superintendence 
conferred by Article 227 is. as poin- 
ted out by Harries, C. J., in Dalmia 
Jain Airways Ltd. v. Sukumar Mu- 
kherjee, AIR 1951 Cal 193 (S.B.)to be 
exercised most sparingly andonly in 
appropriate cases in order to keep the 
Subordinate Courts within the bounds 
of their authority and not for correct- 
ing mere errors.” -` 
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This statement of law was quoted 
with approval in a subsequent decision 
of this Court in Nagendra Nath Bora 
v. The Commr. of Hills Division 1958 
SCR 1240 = (AIR 1958 SC 398) and 
it was pointed out by Sinha, J.. as he 
then was, speaking on behalf of the 
Court in that case: 


“It is thus, clear that the 
powers of judicial interference under 
Art. 227 of the Constitution with 
orders of judicial or quasi-judicial 
nature, are not greater than the power 
under Art. 226 of the Constitution. 
Under Art. 226 the power of inter- 
ference may extend to quashing an 
impugned order on the ground of a 

e apparent on the face of the 
record. But under Art. 227 of the 
Constitution, the power of interference 
is limited to seeing that the tribunal 
functions within the limits of its au- 
thority.” | 
It would, therefore, be seen that the 
High Court cannot, while exercising 
jurisdiction under Art. 227, interfere 
with findings of fact recorded by the 
subordinate court or tribunal. Its fun- 
ction is limited to seeing that the 
subordinate court or tribunal func- 
tions within the limits of its authority. 
It cannot correct mere errors of fact 
by examining the evidence and re- 
appreciating it. What Morris, L. J. 
said in. Rex v. Northumberland Com- 
pensation Appeal Tribunal ( (1952-1 All 
ER 122) in regard to the scope and 
ambit of certiorari jurisdiction must 
apply equally in relation to exercise 
of jurisdiction under Art. 227. That 
jurisdiction cannot be exercised: 

“as the cloak of an appeal in dis- 
guise. It does not lie in order to bring 
up an order or decision for rehearing: 
of the issues raised in the proceed- 
ings.” ` 


If an error of tact, even though ap- 
parent on the face of the record, can-| . 
not be corrected by means of a writ 
of certiorariit should follow a fortiori 
that it is not subject to correction 
by the High Court in the exercise of 
its jurisdiction under Art. 227. The 
power of superintendence under Arti- 
cle 227 cannot be invoked to correct 
an error of fact which only a superior 
court can do in exercise of its statu- 
tory power as a court of appeal. The} 
High Court cannot- in guise’ of exer- 
cising its jurisdiction. under Art. 227 
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convert itself into a court of appeal 
when the legislature has not confer- 
red a right of appeal and made the 
decision of the subordinate court or 
tribunal final on facts. 


8. Here, when we turn. to the 
judgment of the High Court, we find 
that the High Court has clearly mis- 
conceived the scope and extent of its 
power under Art. 227 and overstep- 
ped the limits of its jurisdiction under 
that Article. It has proceeded to re- 
appreciate the evidence for the pur- 
pose of correcting errors of fact sup- 
posed to have been committed by the 
District Court. That was clearly im- 
permissible to the High Court in the 
exercise of its jurisdiction under Arti- 
cle 227. The District Court was the 
final court of fact and there being no 
appeal provided against the findings 
of fact reached by the District Court. 
it was not open to the High Court to 
question the propriety or reasonable- 
ness of the conclusions drawn from 
the evidence by the District Court. 
The High Court could not convert it- 
self into a court of appeal and exa- 
mine the correctness of the findings 
of fact arrived at by the District 
Court. The limited power of interfer- 
ence which the High Court possessed 
under the Art. 227 was to see that the 
District Court functions within the 
limits of its authority and so far as 
that was concerned, there was no 
complaint against the District Court 
that it transgressed the limits of 
its authority. It is true that the High 
Court claimed to interfere with the 
findings of the fact reached by the 
District Court on the ground that the 
District Court had misread a part of 
the evidence and ignored another part 
of it but that was clearly outside the 
jurisdiction of the High Court to do 
under Art.227. Thisis precisely what 
the High Court did in Nagendra Nath 
Bora’s case, 1958 SCR 1240 = (AIR 
1958. SC 398) (supra) while setting 
aside the orders of the Appellate Au- 
thority under the Excise Act and that 
was disapproved by this Court in 
clearest terms. The exercise of the 
power of interference in that case was 
sought to be justified . by reference 
both to Articles 226 and 227. So far 
as the exercise of jurisdiction under 
Art. 226 is concerned, this Court poin- 
ted out that a writ or order of Cer- 
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tiorari could be issued by the High 
Court only if there was an error of 
law apparent on the face of the re- 
cord and no error of fact, howsoever 
apparent on the face of the record, 
could be a ground for interference by 
the High Court exercising its writ 
jurisdiction. It was observed by this 
Court, while applying this principle. 
te the facts of appeals before it: 


“In the judgments and orders in- 
pugned in these appeals, the High 
Court has exercised its supervisory 
jurisdiction in respect of errors which 
cannot be said to be errors of law ap- 
parent on the face of the record. If 
at all they are errors, they are errors 
ın appreciation of documentary evi- 
dence of affidavits, errors in drawing 
inferences or omission to draw infer- 
ences. In other words, those are errors 
which a court sitting as a court of 
appeal only, could have examined 
and, if necessary, corrected,” 


“The High Court, in its seyeral 
judgments and orders has scrutinised, 
In great detail, the order passed by 
the excise authorities under the 
Act. we have not thought it fit to 
examine the record or the orders be- 
low in any detail, because, in our 
opinion, it is not the function of the 
High Court or of this Court to do so. 
The jurisdiction under Art. 226 of the 
Constitution is limited to seeing that 
the judicial or quasi-judicial tribunals 
or administrative bodies exercising 
quasi-judicial powers, do not exercise 
their powers in excess of their stau- 
tory jurisdiction but correctly admin- 
ister the law within the ambit of the 
Statute creating them or entrusting 
those functions to them. The Act has 
created its own hierarchy of officers 
and appellate authorities as indicated 
above, to administer the law. So long 
as those Authorities function within 
the letter and spirit of the law. the 
High Court has no concern with the 
manner in which these powers have 
been exercised. In the instant cases, 
the High Court appears to have gone 
beyond the limits of its powers under 
Art. 226.” 


This Court also held that the High 
Court wasnot justifiedin interfering 
with the orders of the Appellate Au- 
thoritv in exercise of its jurisdiction 
under Article 227, since this jurisdic- 
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tion was limited only to seeing that 
the District Court functions within 
the limits of its authority and did not 
extend to correction of mere errors. 
What this Court said in that case ap- 
plies with eaual force in the present 


case and we must hold that the High ~ 


Court acted beyond the limits of its 
jurisdiction under Art. 227 in inter- 
fering with the findings of fact rea- 
ched by the District Court. Even if 
the Special Civil Application had 
been under Art. 226 that would have 
made no difference and the High 
Court would still have had no juris- 


diction to disturb these findings of 


fact. Now. .if these findings of fact 
stand. as they must. it is obvious that 
the dominant or primary user of the 
shop by the appellant was for business 
and not residence and there was ac- 
cordingly no change of user of the 
shop, and if that -be so, the res- 
pondents were not entitled to 
recover possession of the shop from 
the appellant either under clause (a) 
or clause (k) of sub-section (1) of Sec- 
tion 13. 


9. We. therefore, allow the ap- 
peal, set aside the judgment of the 
High Court and reverse the decree 
for eviction passed against the appel- 
lant. The suit filed by the respondents 
against the appellant will stand dis- 
missed. The respondents will pay the 
costs of the appellant throughout. 

Appeal allowed. 
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(A) Madhya Pradesh Town Im- 
provement Trust Act (14 of 1961), 
Ss. 38. 39, 31 — House accommoda- 
tion scheme with some features of 
another scheme — Framing of — 
Permissible — Framing scheme for 
industrial purpose — Section 31 is no 
bar. (Town Improvement). 
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There is no legal bar in framing 
a housing accommodation scheme 
with some of the features of a town 
expansion scheme which will even 
indicate the. purposes for which par- 
ticular areas may be utilised. There is 
nothing in the Act to ban industrial 
purposes from consideration under 
Section 39 (3). The fact that a scheme 
is described merely as a housing ac- 
commodation scheme does not pre- 
vent the adaptation of the scheme to 
the incidental requirements which 
may be overlapping in another 
scheme. Hence, it cannot be conten- 
ded that housing accommodation 
scheme must necessarily be a residen- 
tial scheme only and that it cannot 
admit of providing housing accom- 
modation for any other purpose or 
obiect. AIR 1970 Madh Pra 191 Ap- 
proved. (Para 9) 


There is nothing in Section 31 or 
in any of the provisions of the Act 
disabling the Improvement Trust 
from framing a scheme for industrial 
purposes. Under Section 39 a town 
expansion scheme may be framed 
even without the limits of the town 
and it may envisage industrial expan- 
sion to meet the growing needs of the 
community. (Para 10) 


(B) Madhya Pradesh Town Im- 
provement Trust Act (14 of 1961), Sec- 
tions 45, 52 (2) — Scope of Section 45 
— Effect of S. 52 (2). (Town Improve- 
ment). 


Section 45 requires certain mat- 
ters specified in (a) to (c) therein to be 
considered when framing an improve- 
ment scheme. The specified matters 
touch on the inherent utility, efficiency 
and adeauacy of the scheme and the 
objections and representations of the 
persons affected will be directed to 
negative such assumptions. (Para 11) 


Indeed without actually taking 
into consideration the various matters 
specified in S. 45 it may not be pos- 
sible to frame a scheme and finally 
to obtain sanction of the Government 
in the teeth of objections and repre- 
sentations against the same Where 
factual satisfaction is evident formal 
recitals being omitted may not mat- 
ter. At any rate Section 52 (2) puts a 
final seal of imprimatur on the 
scheme after publication of the sanc- 
tion of the Government. (Para 11) 
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(C) M. P. Town Improvement 


Trusts Act (14 of 1961) Sections- 


68, 70 — Mala fides — Acquisition 
of land for purpose of scheme 
under M. P. Town Improvement 
Trust Act — Land owner given 
reasonable opportunity to submit re- 
presentations — Owner heard by com- 
- mittee constituted under Act — No 
oblique motive attributable to Trust 
— Acquisition held, not mala fide. 
(Para 12) 


(D) Civil P. C. (1908). Section 34— 
Scope — Power of Tribunal under 
M. P. Town Improvement Trust Act 
to award interest. (Madhya Pradesh 
Town Improvement Trust Act (14 of 
1961), Section 78). l 


Section. 34 authorises the court 
to award. interest from the date of 
the suit to the date of the decree and 
thereafter to the date of payment. 
Section 34, therefore, would not come 
to the aid of the Tribunal under M. P. 
Town Improvement Trust Act to 
award interest from the date of deli- 
very of possession of the land to the 
date of determination of compensa- 
tion for acquisition of land under the 
Act. (Para 14) 


(E) Constitution of India, Art. 31 
(2) — Madhya Pradesh Town Impro- 
vement Trust Act (14 of 1961), S. 77 
— Compensation for acquisition of 
land under Act.— No provision in Act 
for award of interest from date of 
taking possession till date of deter- 
mination of compensation — Vires of 
the Acf, not challenged —- Compensa- 
tion determined under Act, held not 
liable to be challenged under Arti- 
cle 31 (2). (Para 18) 
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ATR 1975 SC 32 = 1974 UJ (SC) a 
1 


6, 
AIR 1970 Madh Pra 191 = 1970 a 


LJ 292 
1970 MPLJ 316 = 1970 Jab LJ 516 21 
AIR 1961 SC 908 = (1961) 3 SCR 676 
15, 16, 17, 21 
1925 AC 177 = 94 LJ PC 25 16 


Mr. D. V. Patel, Sr. Advocate (in 
W.P. No. 240/73), (M/s. S. P. Phad- 
nis and S. XK. Gambhir, Advo- 
cates with him) for Petitioners (In 
both the Petns); Mr. I. N. Shroff, Advo- 
cate (for No.-1) Un W.P. No. 517/72), 
and Mr. S.M. Jain, Advocate (for 


ALR. 


Nos. 1-2) (In W.P. No. 240/73), for 
Respondents. 

Judgment of the Court was deli- 
vered by l 


P. K. GOSWAMI, J.:— This judg- 
ment will govern Writ Petitions Nos. 
517 of 1972 and 240 of 1973. 


2. The applications are direct- 
ed against what is described as a 
Housing Accommodation Scheme san- 
ctioned by the Indore Improvement 
Trust (briefly the Trust) under the 
Madhya Pradesh Town Improvement 
Trust Act 1960 (briefly the Act). Brief 
facts of Writ Petition No. 517 of 1972 
may alone be sufficient.. There was 
an earlier attempt to acquire the land 
of the petitioner by sanctioning a 
scheme in July 1961 but the same was 
cancelled some time in September 
1962. The petitioner personally wan- 
ted to develop his land for industrial 
purposes and with that end in view 
obtained No Objection Certificates 
from various Government Depart- 


ments as well as from the Trust. The 


petitioner also succeeded in convert- 
ing his patta from agricultural pur- 
pose to industrial purpose. subject. in- 
ter alia, to the limitation that the con- 
struction work on the land shall be 
carried out in accordance with the 
plans sanctioned by the same Impro- 
vement Trust (Annexure ‘G’). Later. 
however, the petitioner found from a 
letter of the Trust of October 26. 
1964, that a scheme was being ap- 
proved for his land and other neigh- 
bouring lands and, therefore, the 
Trust was unable to issue the “No 
Objection Certificate” for development 
of his land on individual basis. The 
Trust framed a Scheme No. 62 under 
Section 46 (1) of the Act and publish- 
ed a notice to that effect in the Ga- 
zette and in local newspapers in Janu- 
ary 1965. The Scheme includes the 
land of the petitioner. The represen- 
tations which the petitioner made 
against the Scheme were of no avail. 
The Trust served a notice dated Fe- 
bruary 10, 1965, upon the petitioner 
under Section 48 (1) of the Act pro- 
posing to acquire his land for the 
purpose of the Scheme, The petitioner 
submitted his objections on April 15. 
1965, stating, inter alia that the land 
was being developed into industrial 
area and several small scale industries 
were functioning there and as such 
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development was already in progress. 
It was also stated “that the land hav- 
ing been put to the use ofindustrial 
purposes could not be 
for the purposes of housing accom- 
modation”. It was further stated that 
the land was mortgaged to the State 
Bank for about Rs. 2 lakhs and the 
compensation that would be required 
to be paid by the Trust would be 
necessarily higher than in the case of 
other suitable vacant lands. The peti- 
tioner was given a hearing but ulti- 
mately the representations were re- 
jected. The Trust duly applied to the 
State Government for sanction of the 
Scheme which was accorded on April 
19, 1968, under Sec. 51 of the Act. The 
Trust published a notice dated July 12, 
1968, under Sec. 68 (1) of the Act 
declaring its intention to acquire the 
land. The petitioner filed his objections 
under Section 68 (2) against the propo- 
sed acquisition of the land but these 
were rejected and the Trust obtained 
sanction of the State Government 
(respondent No. 2) to acquire the land 
under Sec, 70 of the Act. and the 
Notification was duly published on 
September 27. 1968. Thereafter the 
Trust published a Notification in the 
Government Gazette dated September 


8, 1972, acquiring the said land 
and under Section 71 (2) of the 
Act the land vested absolutely 


with the Trust free from encumbran- 
ces from the date of the publication. 
Before the Trust could take posses- 
sion of the petitioner’s land, he filed 
the writ application under Art. 32 of 
the Constitution and obtained Rule 
Nisi and interim stay of dispossession 
was granted pending disposal of the 
matter. 


3. The following are the com- 
mon submissions made on behalf of 
the petitioners: 


1. The Housing Accommodation 
Scheme is invalid because it does not 
specify the class of inhabitants for 
whom the same has been made. 


2. The Scheme being a Housing 
Accommodation Scheme, it is for resi- 
dential occupation only and it is not 
competent to include plans for indus- 
trial purposes. 


3. Section 31 of the Act does not 
empower the Trust to frame a scheme 
for industrial purposes at all . 


re-converted . 
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4. There is no application of the 
mind in terms of Section 45 in mak- 
ing the Scheme. 

5. The sequisition of the land for 
aa purpose of the Scheme is mala 

de. 

_ 6. Since the Act makes no provi- 
sion for payment of interest from the 
date of delivery of possession of the 
land to the Trust to the determina- 
tion of compensation by the Tribunal, 
acquisition of the land is violative of 
Article .31 (2) of the Constitution. 

4-5, At the very outset it 
should be pointed out that the peti- 


-tioners have not challenged the vires 


of any provisions of the Act. 

6. In order to appreciate the 
first three submissions, which may be 
taken up together, we may note a 
few relevant provisions of the Act. 

Be Chapter IV of the Act des- 
cribes the contents of improvement 
schemes. Section 30 provides that an 
improvement scheme may provide for 
all or any of the following matters, 
namely — 

oe XX xx 

(i) the provision for accommoda- 
tion for any class of inhabitants:” 
Section 31 may be set out in full: 

31. “Types of improvement sche- 
mes.— An improvement scheme shall 
be of one of the following types or 
may combine any two or more of such 
types or any special features thereof. 
that is to say— 

(a) a general improvement sche- 


(b) a re-building scheme; 

(c) a re-housing scheme; 

(d) a street scheme; 

(e) a deferred street scheme; 

(f) a development scheme; _ 

(g) a housing accommodation 
scheme; 

(h) a town expansion scheme; 

(i) a drainage or drainage includ- 
ing sewage disposal scheme; and 

(i) a playground, stadium and re- 
creation ground scheme’. l 


Section 38. “Housing accommodation 


me; 


scheme, — Whenever the Trust is 
of opinion that it is expedient 
and for the public advantage to 


provide housing accommodation for 
any class of the inhabitants within 
the Trust area, the Trust may frame 
a housing accommodation scheme for 
such purpose”. . 
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Section 39. “Town expansion scheme 
— (1) Whenever the Trust is of opin- 
ion that it is expedient and for the 
public advantage to control and pro- 
vide for the future improvement or 
expansion of a town to which this Act 
is applicable, the Trust may frame a 
town expansion scheme for such 
town. 
+ * : * 

(3) Such scheme shall show the 
methods in which it is proposed to 
lay out the area to be developed and 
the purposes for which the particular 
areas are to be utilised”. 

x x x > ae 


8. It is submitted on behalf of 
the petitioners that the impugned 
Scheme is not a housing accommoda- 
tion scheme under Section 38 but a 
scheme purely for industrial purpo- 
ses. It is pointed out that there is no 
reference in the Scheme to the class 
of inhabitants within the Trust area 
for whose accommodation the Scheme 
has been framed under Section 38. 
Since it is a housing accommodation 
scheme it cannot include plans for 
industrial purposes. 


9. The argument fails to take 
count of Section 31 which permits in 
terms for combining two or more 
schemes or supplementing some spe- 
cial features of a particular scheme 
in another scheme. In other words 
Sec. 31 envisages composite schemes. 
Section 39 which provides for a 
town expansion scheme authori- 
ses under sub-section (3) to in- 
dicate the method of layout as well as 
the purposes for which particular 
areas under the scheme may be uti- 
lised. This Section goes to show that 
there is no legal bar in framing a 
housing accommodation scheme with 
some of the features of a town 
expansion scheme which will even 
indicate the purposes for which 
particular areas may be utilised. 
There is nothing in the Act to 
‘Iban industrial purposes from con- 
sideration under Section 39 (3). The 
fact that a scheme is described mere- 
ly as a housing accommodation scheme 
does not prevent the adaptation of the 
scheme to the incidental requirements 
hich may be overlapping in another 
scheme. We are also not satisfied that 
ousing accommodation scheme must 
necessarily be a residential scheme 
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only and that it cannot admit of pro- 
viding housing accommodation for 
any other purpose or object. The 
Madhya Pradesh High Court took the 
same view in Beni Prasad Tandan v. 
Jabalpur Improvement Trust, Jabal- 
pur, 1970 MPLJ 292 = (AIR 1970 
Madh Pra 191). 


10. Again it is difficult to 
appreciate how Section 31 prevents 
the Trust from framing an industrial 
scheme. We do not find anything in 
Section 31 or in any of the provisions 
of the Act disabling the Trust from 
framing a scheme for industrial pur- 
poses. To mention only Section 39, it 
is clear that under that section a town 
expansion scheme may be framed 
even without the limits of the town 
and that would indicate that a town 
expansion scheme may envisage indus- 
trial expansion to meet the growing 
needs of the community. We. there- 
fore. do not see any substance in the 
aforesaid three submissions on behalf 
of the petitioners. 


11. With regard to the fourth 
submission of the petitioners, it is 
difficult to accept the same. Section 45 
requires certain matters specified in 
(a) to (c) therein to be considered 
when framing an improvement scheme. 
The specified matters touch on the 
inherent utility, efficiency and ade- 
quacy of the scheme and the objec- 
tions and representations of the per- 
sons affected will be directed to nega- 
tive such assumptions. The Scheme 
in question was open to inspection. 
There was no ambiguity or vagueness 
about the Scheme or its purposes. 
From even the nature of the repte- 


sentations and objections it is ap- 
parent that the Trust did have all 
relevant matters in. their mind in 


framing the Scheme. Indeed without 
actually taking into consideration the 
various matters specified in Sec. 45 
it may not be possible to frame a 
scheme and finally to obtain sanction 
of the Government in the teeth of ob- 
jections and representations against 
the same. Where factual satisfaction 
is evident formal recitals being omit- 
ted may not matter. At any rate sub- 
section (2) of Section 52 puts a final 
seal of imprimatur on the scheme after 
publication of the sanction of the Gov- 
ernment. The submission is, therefore, 
devoid of merit. 
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12. With regard. to the fifth 
submission, which is- actually urged 
by the petitioner in Writ Petition No. 
517 of 1972. we are not satisfied that 
the acquisition of the land forthe pur- 
pose of the present Scheme is mala 
fide. It is submitted that the Trust by 
formulating the present Scheme had 
an oblique motive to change the 
ownership of the land already under 
@ private scheme for development to 
let it out to tenants who will run the 

i enterprises already’ started 
on the land. We are not satisfied that 
any oblique motive can be attributed 
to the Trust.in making the impugned 
Scheme, It is clear that the land was 

riginally owned by the petitioner for 
agricultural purpose and when he ob- 
tained a patta converting it to indus- 
trial purpose, it was clearly made sub- 
ject to a condition that construction 
work on the land shall be carried out 
in accordance with the plans sanction- 
ed by the Trust. The. petitioner had 
been given reasonable opportunity to 
' submit representations and was given 
a hearing by a Committee constituted 
under the Act. The State Government 
“on the application of the Trust exa- 
mined the Scheme and sanctioned the 
acquisition of the land under Sec. 70 
when it was satisfied that the aequi- 
sition was in public interest. There is 
no ‘particular allegation of mala fide 
against the State Government. whose 
sanction was a pre-requisite for the 
' laequisition. The order of acquisition 
cannot, therefore, be ‘characterised as 
mala fide and the submission fails. ; 


13. With regard to the sixth 
and last submission there was a good 
deal of argument at the bar. The res- 
pondents urged that this point was not 
specifically taken in the petitions. 
Under Section 72 (1) of the Act where 
any land is acquired by the Trust it 
shall pay for such acquisition “com- 
pensation the amount of which: shall 
be determined in accordance with the 
provisions hereinafter contained.” 
Under Section 73 a Tribunal is con- 
stituted for the purpose of determin- 
ing the amount of compensation. 

. tion 77 provides for matters to be 
considered for determining compen- 
sation, namely, “firstly, the market 
value of the land at the date of the 
publication of the notification under 
sub-section (1) of Section 68”. and six 
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other factors. It is also provided. in 
the same section that the Tribunal 
shall not take into consideration cer- 
tain factors. mentioned under. eight 
heads. Under sub-section (2) of Sec- 
tion 77 “in addition to the market- 
value of the land as above provided. 
the Tribunal shall in every case 
award a sum of fifteen per centum on 
such market-value in consideration of 
the compulsory nature of the acqui- 
sition” There being no provision for 
payment-of interest from the date of 
compulsory acquisition of the land up- 
to the date of payment, acquisition, 
it is submitted, is invalid in law. 

14. It is true that there is no 
provision for awarding interest un- 
like under the Land Acquisition Act, 
1894 (see Sections 28 and 34 of that 
Act). It is, however. submitted on be- 
half of the respondents that there is 
no bar under the Act against award- 
ing interest by ‘the Tribunal even 
though there is no enabling express 
provision to that effect under the Act. 
It is stated that the Tribunal under 
Section 78 exercises powers for sum- 
moning witnesses and enforcing at- 
tendance ete. in the same manner as 
provided: in: the case of civil courts 
under the Code of Civil Procedure. 
Under Section 147 an appeal from the 
Tribunal lies to the High Court in 
cases where the value of the claim 
exceeds Rs, 500/- and in any other 
case to the District Judge. It is, there- 
fore, submitted that the Tribunal is 
empowered even as a civil court to 
award interest under Section 34 of 
the Civil Procedure Code. Section 34 


. of the Civil Procedure Code, however, 


authorises the -court to award in- 
terest from the date of the suit to 
the date of the decree and thereafter 
to the date of payment. Section 34. 
therefore, would not come to the aid 
of the Tribunal to award interest from 


the date of delivery. of possession of| . 


the land to the date of determination 
of compensation. 


15. The respondents relied up- 
on the decision of this Court in.Satin- 
der Singh v. Amrao Singh, (1961) 3 
SCR 676 = (ATR 1961 SC 908). In this 
case this Court had. to deal with Sec- 
tion 5 (e) of the East Punjab Acquisi- 
tion and Requisition of: Immovable 
Property (Temporary Powers). Act, 
1948 (briefly the Punjab Act) which 
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provided that an Arbitrator in making 
his award shall have regard to the 
provisions of sub-section (1) of Sec- 
tion 23 of the Land Acquisition Act 
1894 so far as the same can be made 
applicable. The submission in that 
case was that since sub-section (1) of 
Section 23 is alone mentioned, sub- 
section (2) of Section 23 is impliedly 
excluded and necessarily also section 
28 and section 34 stand excluded. The 
argument, therefore. was that the Tri- 
bunal was not empowered to award 
interest under the Punjab Act. Re- 
pelling the said argument this Court 
held as follows:— 


“It would be legitimate to hold 
that by the application, of Section 23 
(1) in terms the provisions of S. 23 (2) 
are by necessary implication exclu- 
ded. If the Legislature has provided 
that only one part of Section 23 should 
be applied it would be reasonable to 
hold that the other part of Section 23 
was not intended to be applied; but 
we do not see how it would be reason- 
able to hold that by the application of 
Section 23 (1) the principles underly- 
ing the provisions of Ss. 28 and 34 are 
also excluded. Therefore, it is neces- 
sary to examine this question on 


general grounds and principles witb- - 


out assuming that the application of 
these general considerations jis. ex- 
cluded by any of the provisions of the 
Act”. : 


This Court finally held as follows: 


“The power to award interest on 
equitable grounds or under any other 
provisions of the law is expressly 
saved by the proviso to Section 1 (of 
the Interest Act 1839)...... We have 
already seen that the right to receive 
interest in lieu of possession of im- 
movable property taken away either 
by private treaty or by compulsory 
acquisition is generally regarded by 
judicial decisions as an equitable 
right; and so, the proviso to Sec: 1 of 
the Interest Act saves the said right”. 
The Court in that case, therefore, 
awarded interest to the claimants. 


16. The petitioners on the 
other hand drew our attention to a 
decision of this Court in the 
Godhra Electricity Co. Ltd. v. The 
State of Gujarat. AIR 1975 SC 
39. where one of us. Mathew, J.. speak- 
ing for the Court held as follows: 


A.I. R: 


"There can be no doubt about 
the correctness of the general rule 
under which a purchaser who takes 
possession is charged with interest on 
his purchase money from that time 
until it is paid. This rule has been ap- 
plied to compulsory purchases (see 
(1961) 3 SCR 676 = (AIR 1961 SC 908) 
(supra). But the questión is whether 
the arbitrator has power under the 
Act to award interest on the purchase 
price. In Toronto City Corpn. v. Tor- 
onto Rly. Corpn. 1925 AC 177 at 
pp. 193-194 the Privy Council held 
that the general rule under which a 
purchaser who takes possession is 
charged with interest on his purchase 
money from that time until it is paid 
was well established, and had on 
many occasions been applied to com- 
pulsory purchases but the duty of the 
arbitrators in that case was not to 
determine all the rights of the com- 
pany, but only to ascertain the actual 
value of certain property at a certain 
time and that it was a truism to say 
that such value could not include in- 
terest upon itand that the liability for 
interest lay outside of the arbitration 
for its enforcement”. 


17. Although in the Godhra 
Electricity Co’s case AIR 1975 SC 32 
(supra) the Court has noticed the 
decision in Satinder Singh’s i 
(1961) 3 SCR 676 = (AIR 1961 SC 
908) (supra). it may be observed that 
the Court’s attention in the latter case 
was not drawn to Section 5 (g) of the 
Punjab Act to the following effect: 


“Save as provided in this section- 
and in any rules thereunder, nothing 
in any law for the time being in force 
shall apply to arbitration under this 
section”. 


And the Court, therefore. in that case 
rendered the decision “without assum- 
ing that the application of these gene- 
ral considerations is excluded by any 
of the provisions of the Act”. In view 
of the Godhra Electricity Co’s case 
(supra) it is not possible to hold that 
the Compensation Tribunal, which is 
at par with an Arbitrator, will be en- 
titled to award interest without any 
express provision in the Act. This is. 
particularly so since under the Act 
the Tribunal is entitled to take into 
consideration some given factors. and. 
to peremptorily ignore certain other 
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specified factors in determining the 
compensation. It has also been em- 
powered to grant solatium as similar- 
ly provided for under the Land Ac- 
quisition Act. In the entire scheme of 
the self-contained Act. in absence of 
a provision to authorise the Tribu- 
nal to award interest, it is not possi- 
ble to hold that it can award interest 
on the amount of compensation de- 
termined by the Tribunal subsequent 
to the acquisition of the land. The 
petitioners are, therefore, .right in 
their contention that this Act does 
not provide for awarding interest 
from the date of taking possession of 
the property to the date of determina- 
tion of compensation, which will al- 
ways be.on a later date under the 
provisions of the Act (see Sections 72 
and 73). 


18. The petitioners, however. 
have an indirect object. They are not 
interested in the interest as such but 
want the land back and will not be 
satisfied unless the order of acquisi- 
tion is quashed. Unfortunately, how- 
ever, it is not possible for this Court 
to quash the acquisition in these cases 
in absence of a challenge of the vires 
of the provisions of the Act. Presump- 
tion of constitutionality will forbid 
casting an evil eye on the Act in ab- 
sence of a clear challenge. The Act 


must be assumed to be valid for the 


purpose of these petitions and we will 
proceed on that basis. Then law being 
valid the attack will reverberate upon 
the quantum of compensation, pure 
and simple. It is sufficient to point 
out that the quantum of compensation 
which may be determined according 
to the provisions of the Act for ac- 
quisition of the land cannot be chal- 
lenged under Article 31 (2) of the 
Constitution. In that view of the mat- 
ter this submission of the learned 
counsel also fails. 


19. In Writ Petition No. 240 of 
1973. Mr. Patel additionally urged 
that publication of the notice of the 
Scheme was not made in accordance 
with Section 46 (2) of the Act which 
requires weekly publication in the 
Gazette for three consecutive weeks. 
Apart from the fact. in this case, that 
the petitioner was well aware of the 
Scheme and submitted objections and 


representations, Section 52 (2) appears — 
to be conclusive on the question. That. 
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sub-section provides that the publica- 
tion of notification by the State Gov- 
ernment sanctioning the scheme shall 
be conclusive evidence that the sche- 
me has been duly framed and sanc- 
tioned. In view of this, ticklish skir- 
mishes over publication on technical 
grounds at a distant date are com- 
pletely out of place. The submission 
is devoid of merit. 


20. In the result both the 
Writ Petitions fail and are dismissed 
with no order as to costs. 

21. We should observe that 
Mr. Shroff pointed out that in. view 
of the decision of the Supreme Court 
in Satinder Singh’s case (1961) 3 
SCR 676 = (AIR .1961 SC 908) (supra) 
and another decision of the Madhya 
Pradesh High Court in Lakhanlal, v. - 
Town Improvement Trust, Jabalpur 
1970 MPLJ 316, the Tribunal has 
been always awarding interest in ac- 
quisition cases under the Act and he 
undertakes on behalf of the respon- 
dents, irrespective of our decision, to 
pay interest to the petitioners at 6% 
per annum from the date of actual 
delivery of possession upto the date 
of payment of the compensation. 


Petitions dismissed. ` 


AIR 1975 SUPREME COURT 1309 
(From Delhi: 1973 Cri LJ 690) 
M. H.. BEG, A. ALAGIRISWAMI 
AND N. L. UNTWALIA, JJ. 
M/s. Bhagwan Das Jagdish Chan- 
der, Appellant v. Delhi Administra- 
tion and another, Respondents. , 
Criminal Appeals Nos. 59 and 60 


'of 1971, D/- 25-3-1975. 


(A) Prevention of Food Adultera- 
tion Act (1954), Section 20A — Power 
of Court to implead manufacturer etc. 
~- It can be exercised only during the | 
course of the trial. 


l Section 20A contemplates action 
which can only be taken during. the 
course of the trial A separate trial 
would require a “written consent of . 
the Central Government or the State © 
Government or a local authority or of 
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ernment or a local :authority’, unless 
it is a complaint ‘by a purchaser, other 
than a Food Inspector, who. could 
rely upon. Section 12 of the Act. But, 
an addition of an accused under Sec- 
tion 20A: constitutes an expressly laid 
down exception to the requirement of 
a sanction under Section 20 (1). 
(Para 6) 
(B) Prevention of Food Adultera- 
tion Act (1954). Sections 7. 14 and 2 
(xiii) — Distributor can be prosecu- 
ted under Section 7 — “Sale” inclu- 
des distribution. 


It is not correct to say that a 
distributor can only be prosecuted for 
selling without warranty to a vendor 
which is a separate offence under 
Section 14. It is clear from Section 14 
. itself that a manufacturer as well as 
a distributor can sell. The definition 
of “Sale”, given in S. 2 sub-sec. (xiii), 
is wide enough to include every kind 
of seller. Every seller can be prosecu- 
ted of an offence created by Sec. 7 
which prohibits a sale as well as dis- 
tribution of an adulterated article of 
food. The mere fact that, for the pur- 
pose of Section 14, the person who 
could be the last seller. in the sense 
that he sells to the actual consumer, 
is described as “the vendor’, could 
not affect a liability for an offence 
under Section 7 of a sale of an arti- 
cle of food which is found to be adul- 
terated. A sale of an article of food 
by a “manufacturer, distributor, or 
dealer’ is a distinct and separable 
offence. Section 14 was not meant to 
carve out an exemption in favour of 
a distributor or. a manufacturer who 
sells articles of food, found to be 
adulterated, irrespective of the ques- 
tion whether any warranty was given 
for them. It is true that the manu- 
facture of an adulterated article of 
food for sale is also an offence under 
Section 7. But, neither S. 7 nor S. 14 
bars trial of several offences by the 
same accused person, referred to as 
“the vendor” in S. 14. (Para 12) 


(C) Prevention of Food Adultera- 
tion Act (1954), Ss. 19, 20 and 2GA— 
Joint trial of vendor and distributor or 
manufacturer — Distributor or manu- 
facturer can be joined as co-accused 
initially — (Cri. P.C. (1898), Ss. 233 to 
239). AYR 1966 Punj 421.-1975 Cri LJ 

479 (Ker) and 1969 Ker LT 845, Over- 
ruled. , 
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- joint trial if 


A.I. R. 


l It is not a correct line of reason- 
ing that in every case under the Act, 
there has to be initially a prosecution 
of a particular seller only, but those 
who may have passed on or sold the 
adulterated article of food to the ven- 
dor, who is being prosecuted, could 
only be brought in subsequently after 
a warranty set up under Section 19 
(2) has been pleaded and shown to be 
substantiated. The special provisions 
in Sections 20A, 19 (2) and 20 do not 
take away or derrogate from the ef- 
fect of the ordinary provisions of Sec- 
tions 233 to 239 of the old Criminal 
Procedure Code. On the other hand, 
there: seems no logically; sound rea- 
son why, if a distributor or a manu- 
facturer can be subsequently implea- 
ded, under Section 20A, he cannot be 
joined as a co-accused initially in a 
the allegations made 
justify such a course. AIR 1966 Puni 
421, 1975 Cri LJ 479 (Ker) and 1969 
Ker LT 845, Overruled. 1973 Cri LJ 
690 (Delhi), Affirmed. (Para 13) 


(D) Prevention of Food Adultera- 
tion Act (1954), Ss..198, 20, 20A — 
Joint trial of manufacturer, distribu- 
tor and retail seller — Legality. 1973 
Cri.LJ 690 (Delhi) Reversed on facts 
~—(Criminal P.C. (1898), S. 239 (d)). 


The activities of the manu- 
facturer, the distributor and the retail 
seller are sufficiently connected, in a 
case of sale of an article of food found 
to be adulterated, by a unity of pur- 
pose and design. and, therefore, of a 
transaction, so as to make their joint 
trial possible in a suitable case. But at 
the same time, where a joinder of 
several accused persons concerned 
with dealing in different ways with 
the same adulterated article of food at 
different stages is likely to jeopardise 
a fair trial, a separate trial ought to 
be ordered. It is not proper to acquit ` 
or discharge an accused person on 
this ground alone. The ordering of a 
separate trial, in a case where preju- 
dice to an accused from a joint trial: 
is apprehended, is enough. Indeed, it 
can be said that, ordinarily, they 
ought to be separately tried. But a 
joint trial of such accused persons is 
not ab initio illegal. It can take place 
in suitable cases. (Para 20) 


Considering the character of the 
offence and the nature of the activi- 
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ties of manufacturers and distribu- 
tors. who generally deal-in bulk, and 
of the ordinary vendor, who sells 
particular items to the consumer, the 
common link. which could provide 
the unity of purpose or design so as 
to weave their separate acts or omis- 
sions into one transaction. has to ne 
their common intention that a parti- 
cular article found adulterated. should 
reach the consumer as food. Ignor- 
ance of the fact of adulteration is im- 
material. In order to iustify a joint 
trial of accused their common object 
or intention to sell the article as food 
is enough. In such a case of a strict 
liability created by statute. for safe- 
guarding public health. the mental 
connection between the acts and omis- 
sions of the manufacturer. the distri- 
- butor. and the last vendor would be 
provided simply by the common de- 
sign or intention that an article of 
food found to be adulterated, should 
reach and be used as food by 
the consumer. Each person deal- 
ing with such an article . has to 
prove that he has shown due 
care and caution by taking pres- 
cribed steps in order to escape: crimi- 
nal liability. Otherwise. if one may 
so put it. a mens rea showed by them 
is presumed from a common careless- 
ness exhibited by them. Again, a sale 
at an anterior stage by a manufacturer 
or distributor to a vendor. and- the 
sale by the vendor to the actual con- 
sumer could be viewed as linked with 
each other as cause and effect. 

(Para 19) 


Thus. in a suitable case. a vendor, 
a distributor. and a manufacturer 
could be tried together provided the 
allegations made before the court 
show that there are connecting links 
between their activities so as to con- 
stitute the same transaction. The con- 
necting links, in a case such as the 
‘one in question, could be provided by: 
firstly, the fact that a sale at an an- 
terior stage could be viewed as the 
cause of the subsequent sale; second- 
ly. the allegation that each of the. ac- 
cused parted. with the article of food 
when it was In an adulterated state; 
and, thirdly, by the common object of 


the manufacturer, the. distributor, and - 


the vendor, that the article, should 
reach the consumer to be used as 
food. The third and last mentioned 
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link seems decisive and must tilt the 
balance in fdvour of legality of a 
joint trial of the- parties concerned. 
But. Courts cannot ignore broader 
requirements of justice. (Para 24) 

Held, in the circumstances of the 
case though the joint trial of the dis- 
tributor with the vendor was not il- 
legal, an inquiry in 1975 into the 
actual state of ghee sold by the dis- 
tributor to the vendor in 1967 would 
be difficult. Therefore, on the special 
facts of the case, the interest of jus- 
tice would be better served by quash- 
ing such a stale charge because the 
defence would suffer if he was called 
upon to answer it after lapse of many 


years. 1973 Cri LJ 690 (Delhi) re- 
versed on facts. (Para 25) 
Per Alagiriswami, J. :— Before 


the manufacturer. the distributor and 
the vendor could be tried jointly it 
must be alleged that the manufactured 
food was adulterated when the manu- 
facturer passed it on to the distribu- 
tor, the distributor passed it on to the 
vendor and the vendor sold it to the 
consumer. In the absence of such an 
allegation, there cannot be said to be 
a unity of purpose or common object 
or common intention on the part of 
all of them to manufacture, distribute 
or sell the adulterated food. In ab- 


“sence of an allegation that the ghee 


distributed by the distributor to the 
vendor was adulterated both of them 
cannot be tried together. The manu- 
facturer could also have been tried 
along with them only if it is alleged 
that the ghee manufactured was 
adulterated. In the absence of this al- 
legation there cannot be a joint trial. 
(Para 27) 

Cases Referred: Chronological Paras 
1975 Cri LJ 479 = 1974 FAC 534 
(Ker) _ . 13 
AIR 1973 SC 2246 = (1974) 1 SCR 
157 = 1973 CriLJ 1453 21, 23 
AIR-1971 SC 2346 = (1970) 2 SCC 71 
= 1971 Cri LJ 1556 8 
1969 Ker LT 845 = 1969 Ker LJ 803 


13 
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Mr. E. C. Agarwala, Advocate for 
‘Appellant In both the Appeals. Mr. 
B. P. Maheshwari Advocate. for Res- 
pondent. No. 2. 


Judgments of the 
delivered by 


Court ‘were 


BEG, J.:— (for himself and Un- 


twalia, J.) These two criminal appeals, 
after certification of the cases as fit 
for decision by this Court. under Arti- 
cle 134 (1) (c) of the Constitution. 
arise out of the prosecution of M/s. 
Bhagwan Das Jagdish Chander, Ghee 
merchants and Commission Agents at 
Delhi, under Sections 7/16 of the Pre- 
vention of Food Adulteration Act. 
1954 (hereinafter referred to as ‘the 
Act’). The appellant was prosecuted 
jointly with Laxmi Narain, the ven- 
dor of 450 gms. of ghee to a Food 
Inspector, on 22-8-1967. On analysis, 
the sample was found to be adultera- 
ted.. Laxmi Narain, a partner of M/s. 
Laxmi Sweets. Delhi,in defence, suc- 
cessfully relied upon Section 19 (2) of 
the Act and was acquitted. Section 19, 
which reads as follows, may be set 
out here in toto: 

“19 (1) It shall be no defence ina 
prosecution for an offence pertaining 
to the sale of any adulterated or mis- 
branded article of food to allege mere- 
ly that the vendor was 
the nature, substance or quality of 
the food sold by him or that the pur- 
chaser having purchased any article 
for analysis was not prejudiced by the 
sale. . 

(2) A vendor shall not be deem- 
ed to have committed an offence per- 
taining to the sale of any adulterated 
or misbranded article of food if he 
proves— 

(a) that he purchased the article 
of food— 

(i) in a case where a licence is 
prescribed for the sale thereof, from 
a duly licensed manufacturer, distri- 
butor or dealer; 

(ii) in any other case, from any 
manufacturer, distributor or dealer, 
with a written warranty in the pres- 
cribed form; and 
~ (b) that the article of food while 
in his possession was properly stored 


and. that he sold it in the same state 


as he purchased it. | 
(3) Any person by whom a warr- 
anty as is referred to in Section 14 
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ignorant of. 


ALR. 


is alleged to have been given shall be 
entitled to appear at the hearing and 
five evidence”. 


2 Section 14 of the Act, to 
which reference was made in- Section 
19 (3), says: 

“S. 14. No manufacturer, distribu- 
tor or dealer of any article of food 
shall sell such article to any vendor 
unless he also gives a warranty in 
writing in the prescribed form about 
the nature and quality of such arti- 
cle to the vendor. 


, Explanation. — In this section. 
in sub-section (2) of Section 19 and in 
Section 20A, the expression “distribu- 
tor” shall include a commission agent” 


3. In the course of the trial. 
Laxmi Narain filed an application’ 
praying that the warrantor may be 
discharged or acquitted so that Lax- 
mi Narain may examine the warran- 
tor as his defence witness to prove 
his own purchase of the offending arti- 
cle under a warranty. It may be men- 
tioned that, as the complaint deseri- 
bes the warrantor accused as “M/s. 
Bhagwan Das Jagdish Chander 
through an authorised person”, ap- 
pearance was put in by Jagdish Chan- 
der. a partner, as the accused person 
responsible on behalf of the firm. 


4. The trying Magistrate al- 
lowed the application of Laxmi Na- 
rain and acquitted Jagdish Chander 
on the ground that Laxmi Narain 
would be deprived of a valuable de- 
fence unless this was done and relied 
upon B. N. Chokra v. The State, 
AIR 1966 Punj 421 = (1966 Cri LJ 
1201) in support of this action. Of 
course, an accused person has a right 
to appear in defence under S. 342A 
of the Code of Criminal Procedure: 
and, Laxmi Narain, taking advantage 
of this provision, did depose in his 
own defence. But. it seems that it was 
urged on behalf of Laxmi Narain that 
Jagdish Chander could not be com- 
pelled to appear as a defence witness 
until he had been discharged or 
acquitted. The Magistrate accepted 
this ground as good enough for the 
acquittal of Jagdish Chander. After 
the evidence of Jagdish Chander and 
Laxmi Narain, as deferice witnesses, 
the trying Magistrate acquitted Lax- | 
mi Narain also on the ground that 
Laxmi Narain was protected by a 
warranty covered by Section -19 (2) of: 
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the Act. Thus, both the accused per- 
sons were acquitted. : 


5, After their acquittal, the 
Magistrate impleaded the manufactur- 
ers, M/s. Gauri Shanker Prem Narain, 
under Section 20A of the Act. This 
provision reads as follows: 


“20A. Where at any time during 
the trial of any offence under this Act 
alleged to have been committed by 
any person, not being the manufac- 
turer, distributor or dealer of any 
article of food, the Court is satisfied, 
on the evidence adduced before it, that 
such manufacturer, distributor or dea- 
ler is also concerned with that offence, 
then, the Court may, notwithstand- 
ing anything contained in sub-sec. (1) 
of Section 351 of the Code of Crimi- 
nal Procedure, 1898, or in Sec. 20 
proceed against him as though a pro- 
secution had been instituted against 
him under Section 20”. 


6. Although, we are not con- 
cerned in the appeals before us with 
the prosecution of the manufacturer, 
M/s. Gauri Shanker Prem Narain, yet, 
we find that one of the questions 
framed for consideration and decided 
by the Delhi High Court relates to the 
Meaning and scope of Section 20A of 
the Act. We may mention that a 
statemnt has been made at the Bar 
that the manufacturer has also been 
acquitted. We do not know whether 
this acquittal was on the ground that 
the manufacturer cannot be impleaded 
under Section 20A of the Act after 
the trial is concluded by the acqui- 
ttal of the two accused. It is clear 
that Section 20A contemplates action 
which can only be taken during 
the course of the trial. A sepa- 
rate trial would require a “writ- 
ten consent of the Central Gov- 
ernment or the State Government or 
a local authority or of a person autho- 
rised in this behalf’ by general or 
special order by the Central Govern- 
ment or the State Government or a 
local authority”, unless it is a comp- 
laint by a purchaser, other than a 
Food Inspector, who could rely upon 
Section 12 of the Act. But, an addition 
of an accused under Section 20A of 
the Act constitutes an expressly laid 
down exception to the requirement of 
a sanction under Section 20 (1) of the 
Act. 
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7.- In the case before us, the 


prosecutor, the Municipal Corporation | 


of Delhi, appealed against the acqui- 
ttals of Laxmi Narain and Jagdish 
Chander. In the Delhi High Court, two 
questions, arising in the case before 


us and in other similar cases, were 


framed and referred for decision by a 
Full Bench as follows: 

(i) Whether a joint’ trial of the 
vendor, the distributor and the manu- 
facturer for offences under the Pre- 
vention of Food Adulteration Act, 
1954 is illegal? and 

(ii) What is the scope of 5. 20A 
of the said Act?” 


8. On the Ist question, the Full 
Bench held: that, the general proce- 


dure for joint trials, found in Sec- - 


tions 234 to 239 of the Criminal Pro- 
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cedure Code, applies to prosecutions | 


under the Act which contains no other 
or special procedure for joinder of 
charges or of accused persons in the 
same trial; that, the joint trial of the 
vendor Laxmi Narain with the war- 
rantor Jagdish Chander was permissi- 


bleas the actions of both these accused | 


form partsofthesame transaction, as 
explained bythis Court in the State 
of Andhra Pradesh v. Ganeswara Rao, 
(1964) 3 SCR ( 
1850 = 1963 (2) Cri LJ 671). that, this 
view was reinforced by the consi- 
deration that mens rea was not an es- 
sential element for - offences under 


the Act, and the High Court relied on . 


the pronouncement of this Court in 
Andhra Pradesh Grain and Seeds 
Merchants Association v. Union of 
India, (1970) 2 SCC 71 = (AIR 1971 
SC 2346 = 1971 Cri LJ 1556), for this 
proposition; that, 
mind is not necessary in statutes 
creating absolute liability for offences 
against public health and public wel- 


fare; that. there was a “unity of pur- - 


pose”: between the manufacturer and 


distributor and vendor of the adulte- ` 


rated article of food sold furnished by 
the purpose of all of them to sell; 
that, an indication of a “unity of pur- 
pose”, which is less stringent than 
either a “common object” or a “com- 


ow 


297 = (AIR 1963 SC . 


proof of a guilty | 


mon intention’, was sufficient to esta- . 


blish the sameness of a transaction 


o the purposes of Section 239 of the ` 


Procedure Code; that, al- 


riminal 
though the joinder of the vendor or - 


manufacturer in a single -trial was 
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legally valid under Section 239 of the 
Criminal Procedure Code, it did not 
appear to be incumbent upon the 
Court to hold such a joint trial where 
such joinder may jeopardise the in- 
terests of justice; that, Section 19 of 
the Act, as it stands, does not require 
that the warrantor should be separa- 
tely prosecuted only after the vendor 
had successfully established that he 
could rely upon a warranty covered 
by Section 19 (2) of the Act; that. as 
both the vendor and his warrantor 
could get an adequate opportunity to 
prove their cases in a trial for sale of 
an adulterated article under the Act, 
no right of an accused person, either 
in law or justice, was jeopardised by 
such a joint trial; that, in any event. 
a person accused of such an offence 
under the Act “can always insist that 
a co-aceused should be discharged or 
acquitted on the ground that he wants 
to examine him as a witness”; that 
Section 19 (3) of the Act confers a 
right upon the vendor and not upon 
the warrantor; that, no interests of an 
accused person were prejudicially 
affected in the case before us by a 
joint trial of the vendor and the dis- 
tributor. | 


9. As regards Section 20A of 
the Act, the Full Bench held: that, 
this provision, which is an Exception 
to Section 351 (1) of the Criminal Pro- 
cedure Code, “can be invoked after 
the trial of the vendor has commen- 
ced and before it has concluded and 
not after that”; and that, Sec. 20A of 
the Act is not controlled by Sec. 239 
of the Criminal Procedure Code but 
is a self contained provision so that 
“the person concerned in the offence” 
mentioned therein, is not to be equa- 
' ted with “a person who has commit- 
ted the same offence’, mentioned in 
Section 239 of the Criminal Procedure 
Code. 


10. 
maintaining the acquittal of Laxmi 


Narain, set aside the acquittal of the. 


appellant M/s. Bhagwan Das Jagdish 
Chander. It is not clear to us why two 
appeals to this Court became necessary 
as the appellant doesnot question the 
‘correctness of the acquittal of Laxmi 
Nardin. Separate Counsel have, how- 
ever, appeared and argued the case for 
the appellant firm and its partner 
Jagdish Chander. We propose to deal 


The High Court, while, 


A. LR. 


with the case as one only and assume 
that both the firm and its partner 
Jagdish Chander question the validity 
of the trial on a complaint where the 
only allegation against the appellant 
firm, arraigned asan accused through 
its partner, was that it was a distri- 
butor of the adulterated ghee sold. 
The charge framed against the appel- 
lant was: l 


“That you, on or about the 22nd 
day of August 1967 at 12 noon a sam- 
ple of ghee was purchased by Sh. 
V.°P. Anand F.L from accused No. I 
Lakshmi Narain and the said ghee 
was sold by you to accused No. I Lak- 
shmi Narain on 21-8-67 and the said 
sample of ghee in analysis was found 
to be adulterated and hereby com- 
mitted an offence punishable under 
Section 7/16 of the Prevention of 
Food Adulteration Act of 1954 and 
within my cognizance”. | 


11. The material question be- 
fore us. shorn of subtlety and bereft 
of verbiage, could be said to be’ 
Should this charge be quashed, after 
holding that the prosecution of the 
appellant, which wasduly sanctioned 
by the competent authority, was in- 
valid merely because, initiallly, the 
appellant was sent up for trial joint- 
ly with Laxmi Narain, or, alternative- 
ly, should we quash it on any other 
ground? 


12. We are not impressed by 
the argument that a distributer couid 
only be prosecuted for selling without 
giving a warranty to a vendor which 
is a separate offence under 8. 14 of 
the Act. It is clear from Section 14 
itself that a manufacturer as well as 
a distributor can sell. The definition 
of “Sale”, given in S.2, sub-see, (xiii) 


-of the Act, is wide enough to Include 


every kind of seller. Every seller can 
be prosecuted of an’ offence created 
by Section 7 of the Act which prohi- 
bits a sale as well as. distribution of 
an adulterated article of food. The 
mere fact that, for the purposes of 
Section 14, the person who could he 
the last seller, in the sense that he 
sells to the actual consumer, is des- 
cribed as “the vendor”, could not af- 
fect a liability for an offence under 
Section 7 of the Act of a sale of ar 
article of food which is found to be 
adulterated, A sale of an article of 
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food by a “manufacturer, distributor, 
or dealer’ is a distinct and separable 
offence. Section 14 was not meant to 
carve out an exemption in favour of 
a distributor or a manufacturer who 
‘sells articles of food, found to be 
adulterated, irrespective of the ques- 
tion whether any warranty was given 
for them. It is true that the manufac- 
ture of an adulterated article of food 
for sale is also an offence under Sec- 
tion 7 of the Act. But, neither Sec. T 
nor Section 14 of the Act bars trial 
of several offences by the same 
accused person, be he a manufacturer, 
a distributor, or a last seller, refer- 
red to as “the vendor” in Section 14 
of the Act. 


13. We are also unable to ac- 
cept as correct a line of reasoning 
found in AIR 1966 Punj 421 (supra) 
‘and Food Inspector. Palghat Munici- 
pality v. Seetharam Rice & Oil Mills, 
1974 FAC p. 534 (Cri. Appeal Nos. 222, 
223, 225 to 227/73 ete. ete: decided on 
3-7-1974) = (1975 Cri LJ 479) (Ker) 
andin P. B. Kurup v. Food Inspector, 
Malappuram Panchayat. 1969 Ker LT 
845 that, in every case under the Act, 
there has to be initially a prosecution 
of a particular seller only, but those 
who may have passed on or sold the 
adulterated article of food to the ven- 
dor. who is being prosecuted, could 
only be brought in subsequently after 
a warranty set up under Section 19 
(2) has been pleaded and shown to be 
substantiated. Support was sought for 
such a view by referring to the spe- 
cial provisions of Section 20A and 
Section 19 (2) and Section 20 of the 
Act. A reason for Section 20A seems 
to be that the prosecution of a per- 
son impleaded as an accused under 
Section 20A in the course of a trial 
does not require a separate sanction. 
Section 20A itself lays down that. 
where the Court trying the offence is 
itself satisfied that a. “manufacturer, 
distributor, or dealer is also concern- 
ed with an offence’, for which an ac- 
cused is being tried, the necessary 
sanction to prosecute will be deemed 
to have been given. Another reason 
seems to be that such a power enables 
speedy trial of the really guilty par- 
ties. We are in agreement with the 
view of the Delhi High Court that 
these special provisions do not take 
away or derogate from the effect of 
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the ordinary provisions of the law 
which enable separate as well as joint 
trials of accused persons in accord- 
ance with the provisions of the old 
Sections 233 to 239 of Criminal Pro- 
cedure Code. On the other hand, there 
seems no logically sound reason why. 
if a distributor or a manufacturer can 
be subsequently impleaded, under Sec- 
tion 20A of the Act, he cannot be 
joined as a co-accused initially in a 
joint trial if the allegations made jus- 
tify such a course. 

14. - This brings us to the most 
debated point in the case: Was the 
sale of ghee on 22-8-67 by the last 
seller or vendor, Laxmi Narain, so 
connected with the sale by the accus- 
ed appellant Jagdish Chander to Lax- 
mi Narain on 21-8-67 that, if the ghee 
was found adulterated in the hands of- 
Laxmi Narain. the appellant Jagdish 
Chander could be prosecuted jointly 
with Laxmi Narain as the two sales 
were part of the “same transaction” 
within the meaning of Section 239 (d) 
of Criminal Procedure Code of 189b 
corresponding to Section 223 of the 
Code of 1973? 


15. We do not propose to at- 
tempt, in this case, the task of defin- 
ing exhaustively what constitutes the 
same transaction within the meaning 
of Section 239 of Criminal Procedure 
Code of 1898 corresponding to S. 223 
of the Criminal Procedure Code of 


1973. It is practically impossible as well 


as undesirable to attempt such a defini- 
tion of a concept which has to be 
necessarily elastic. Moreover this 
Court has in (1964) 3 SCR 297 = 
(AIR 1963 SC 1850 = 1963 (2) Cri LJ 
671) (supra), already expressed its 
views (at page 321 of SCR) = (at 
pp. 1860-1861 of AIR SC) which we 
respectfully quote and follow. on this 
question: 


“What is meant by ‘same trans- 
action’ is not defined anywhere in 
the Code. Indeed, it would always be 
difficult to define precisely what the 
expression means. Whether a trans- 
action can be regarded as the 
Same would necessarily depend up- 
on the particular facts of each 
and it seems to us to be 
a difficult task to undertake a 
definition of that which the legisla- 
ture has.deliberately left undefined. 
We have not come across a single de- 
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cision of any Court which has em- 
barked upon the difficult task of de- 
fining the expression. But, it is gene- 
- rally thought that where there is pro- 
ximity of time or place or unity of 
purpose and design or continuity of 
action in respect of series of acts, it 
may be possible to infer that. they 
form part of the same transaction. It 
is, however, not necessary that every 
one of these elements should co-exist 
for a transaction to be regarded as 
the same, But if several acts commit- 
ted by a person show a unity. of pur- 
. pose or design that would be a strong 
circumstance to indicate that those 


acts form part of the same transac- 


tion”... 

16. Learned counsel for the 
appellant, however, relies on the im- 
mediately following observations (at 
page 322 of SCR) = (at p. 1861 of 
AIR): l 


“The connection between a series 
of acts seems to us to be an essential 
ingredient for those acts to constitute 
the same transaction and. therefore, 
the` mere absence of the words ‘so 
connected together as to form’ in 
cls. (a), (ec) and (d) of Sec. 239 would 
. make little difference. Now, a trans- 
action may consist of an isolated act 
or may consist of a series of acts. The 
series of acts which constitute a tran- 


saction must of necessity be connected - 
with one another and if sceme of them. 


' stand out independently, they would 
not form part of the same transaction 


but would constitute a different tran- 
' saction or 


transactions. Therefore. 
even if the expression ‘same transac- 
tion’ alone had been used in Section 


235 (1) it would have meant a transac-. 


tion consisting either of a single act or 
of a series of connected acts. The exp- 
ression ‘same transaction’ occurring 
in cls. (a). (c) and (d) of Section 239 as 
well as that occurring in Section 235 
(1) ought to be given the meaning 
according to the normal rule of cons- 
truction of statutes”. 

17. It is contended that it 
would be dangerous to leave the 
“unity of purpose and design”, which 
may constitute a transaction, so vague 
as to bring in the manufacturer and 
every conceivable distributor as ac- 
cused persons whenever any adulte- 
rated food, manufactured and sealed 


by one party and distributed by. 
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another, is finally sold by a vendor in 
the market. The learned counsel for 
the appellant contended ‘that we must, 
therefore. restrict the concept of a 
“transaction”, in a prosecution 
sale of an adulterated article of food, ' 
to an alleged criminal participation in 
the adulteration of the actual. article . 
of food sold. It was urged that some 
vague and general connection or con- 
cern of all the co-accused as manu- 
facturers or distributors of the article 
sold will not do. It had, according to 
the contention on behalf of the ap- 
pellant, to-be specifically alleged that 
the accused was -concerned with the 
adulteration or sale of the particular 
article of food sold. The argument of 
the learned counsel for the appellant 
seems to us to go so far as to suggest 
that an allegation was indispensable 
of a participation in some ‘kind. of 
conspiracy to sell the actual adultera- 


‘ted article of food which was sold in 


order to enable a trial in which the 
seller, the’ distributor, and the manu- 
facturer could be jointly tried for of- 
fences which could be looked upon as 
parts of a single transaction. To ac- 


cept such an argument would- be to.. 


import into such a case the need to 
establish a conspiracy between the ac- 
cused manufacturer or distributor, as 
the case may be, and the actual ven- 
dor or the: last seller to the consumer. 
We think that such a result would be 
obviously incorrect. 


18. It was pointed out by this 
Court, in Sarjoo Prasad v. State of 
Uttar Pradesh, AIR 1961 SC 631 = . 
(1961 (1) Cri LJ 747) that mens rea,in © 
the sense of a guilty knowledge of 
adulteration of the food sold, is not 
necessary to prove for an offence 
under Section 7 of the Act. Indeed, 
Section 19 (1) specifically rules -out . 
such a defence although S. 19>-(2) 
makes it available in the particular 
case of the accused who has taken the . 
precaution of protecting himself from — 
what seems otherwise to be an abso- 
lute liability without proof of guilty 
knowledge. Even if we were to widen 
the concept of “mens rea” here to em- 
brace carelessness or indifference as 
the tequired states of mind in. the 
manufacture or distribution or sale of ° 


an adulterated article of food, as dn 


ingredient of a legally punishable of- 
fence, the law obviously and express- 


for - 
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ly does not require parties to an of- 
fence under the Act to have a parti- 
cular guilty knowledge about the par- 
ticular item of food found to be adul- 
terated. We cannot introduce such a 
requirement into a case simply be- 
cause several accused persons are be- 
ing jointly tried. The law does re- 
quire proof, for a successful defence, 
of a degree of care and caution re- 
vealed by the actions of the seller, 
distributor, or manufacturer, which 
will be enough to procure an exemp- 


tion from criminal liability for a sale - 


of adulterated article of food without 


knowledge of its actual adulteration. 


But, we cannot, for this reason, equate 
such an offence with one in which the 
co-accused must necessarily have a 
common knowledge: or design to 
sell an article actually known to 
them to be adulterated. In other 
words, a particular state of mind, 
which could be described as guilty or 
wrongful, could not, even if it could 
be there individually and separately 
in a particular case, provide the con- 
necting link between the co-accused 
in a trial for such an offence in order 
to constitute the same transaction. 
The link, if any, has to be found else- 
where. 


19. In our opinion, considering 


the character -of the offence and the — 


nature of the activities of manufac- 
turers and distributors, who general- 
ly deal. in bulk, and of the ordinary 
vendor, who sells particular items to 
the consumer, the common link. which 


could provide the unity of purpose or. 


design so as to weave their separate 
acts or omissions into one transaction, 
has to be their common intention that 
a particular article, found areas 
ted, should reach the consumer 

food. Ignorance of the fact of adul- 
teration is immaterial. In order to 
justify a joint trial of accused their 
common object or intention to sell 
the article as food is enough. In such 
a case of a strict liability created by 
statute, for safeguarding public health, 
the mental connection between the 
acts and omissions of the manufac- 
turer, the distributor, and the last 
vendor would be provided simply by 
the common design or-intention that 
an article of food, found to be adul- 


terated, should reach and be used as. 
Each person _ 


food by the consumer. 


Bhagwan Das v. Delhi Admn. (Beg J.) - 


order to escape criminal: 


‘design, and. 


‘possible in a suitable case. 


. case where prejudice to 


in suitable cases. 
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dealing with such an article has to 
prove that he bas shewn due care and 
caution: by taking prescribed steps in 
liability. 
it, a 


Otherwise, if one may so put 


‘mens rea shared by them is presum- 


ed from a common carelessness exhi- 
bited by them. Again, a sale at an 
anterior stage by a manufacturer or 
distributor to a vendor, and the sale 
by the vendor to the actual consumer 
could be viewed as linked with each 
other as cause and effect. 


20. We think that the activi- 
ties of the manufacturer, the distribu- 

















terated, by a unity of purpose and 
therefore, of a transac- 
tion, so as to make their joint trial 
But, at 
the same time, we think that, where 
a joinder of several accused persons 
concerned with dealing in different 
ways with the same adulterated arit- 
cle of food at different stages is like- 


trial ought to be ordered. 
proper to acquit or discharge an ac-}- 

cused person on. this ground alone. 
The ordering of a separate trial. in a 
an accused 


ther and say that, 
ought to be separately tried. But, a 
joint trial of such accused persons 

not ab initio illegal, It can take- Place 








De 
at, in 
Cdrpol 


at page 161 = (AIR 1973% 
at p. 2249 = 1963 Cri LJ 
p. 1456) this Court held (at p. 168D0E 
SCR) = (at p..2249 of ATR): 


“The normal rule under the Cri- 
minal Procedure Code is to try each 
accused separately when the offence 
committed by him is distinct and 
separate. The provisions of Ss. 233 to 
239 would indicate that joint trial is 
the exception. In (1964) 3 SCR 297, 
324 = (AIR 1963 SC 1850 = 1963 
(2) Cri LJ 671) this Court said that 
separate trial is the normal rule and 
joint trial is an exception when the 
accused have committed separate of- 


= 
vt he 
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fences. Section 5 (2) of the Criminal 
‘ Procedure Code provides that the pro- 
visions of that Code will apply ‘to 
trial of an offence under any law 
other than the Indian Penal Code 
subject to any enactment for the time 
being in force regulating the manner 
or place of investigating, inquiring 
into, trying or otherwise dealing with 
-such offence”. 


22. 
v. State of Madras, AIR 1960 SC 661 
at p. 663 = (1960 ° Cri LJ 
p. 1015) this Court said (at p. 663) (of 
AIR)=(atp. 1015 of Cri LJ): 
= “Section 239 (d) authorises a joint 
_trial of persons accused of different 
offences committed in the course of 
the same transaction; and there can 
be no doubt that in deciding the ques- 
tion whether or not more persons 
than one can be tried together under 
-the said Section, the- criminal Court 
has to consider the nature of the ac- 
cusation made by the prosecution. It 
‘would be unreasonable to suggest that 
though the accusation made by the 
prosecution would justify a joint trial 
of more persons than one, the validity 
of such a trial could be effectively 
challenged if the said accusation is 
‘not established according to law. It 
is true that, in framing the charge 
against more persons than one and 
directing their joint trial, 
should carefully examine the nature 
of the accusation; but if they are satis- 
fied that prima facie the accusation 
made shows that several persons are 
charged of different offences and that 
the said offences prima facie appear 
to have been committed in the course 
of the same transaction, their joint 
trial can and should be ordered”. 


23, We do not interpret Kadiri 
Kunhahammad’s case (AIR 1960 Sc 
661) (supra) to mean that a joint trial 
of accused persons is obligatory in 
every case where a catenation of 
facts. said to constitute separate but 
related or cognate offences, can be 
viewed as one transaction. The ques- 
tion whether there should be a joint 
or separate trial’in @ case should -be 
determined on the facts of that case 
and the requirements of justice there. 
As pointed out by this Court in (AIR 
1973 SC 2246 = 1973 Cri LJ 1453) 
(supra) the special provisions of Sec- 
tion 20A are only enabling and do not 


In Kadiri Kunhahammad 
1013 at — 


Courts . 


A.I. R. 


give rise to a mandatory duty. They 
do not bar either a separate or a joint 
trial of an accused person if other 
conditions are satisfied. Similarly, 
Section 239 (d) of the Criminal Pro- 
cedure Code of 1898, which is repro- 
duced as Section 223 (d) of the Cri- 
minal Procedure Code of .1973, is only 
an enabling section. No doubt it has 
to be shewn that the requirements of 
Section 239 (d) have been fulfilled 
whenever this provision is sought to 
be utilised. 


24. The result is that we think 
that, in a suitable case. a vendor, a 
distributor, and a manufacturer could 
be tried together provided the allega- 
tions made before the Court show that 
there are connecting links between 
their activities so as to constitute the 
same transaction. The connecting 
links, in a case such as the one before 
us, could be provided by: firstly, the 
fact that a sale at an anterior stage 
could be viewed as the cause of the 
subsequent sale; secondly, the allega- 
tion that each of the accused parted 


“with the article of food when it was 


in an adulterated state; and, thirdly. 
by the common object of the manufac- 
turer, the distributor and the vendor 
that the article should reach the con- 
sumer to be used as food. The ‘third 
and last mentioned link seems deci- 
sive and must tilt the balance in 
favour of legality of a joint trial of 
the parties concerned. But, we are also 
conscious of the fact that Courts can- 
not ignore broader requirements of 
justice. 


25. In the case before us, all 
that the complaint states is that the 
appellant firm had sold the offending 
ghee to the vendor Laxmi Narain a 
day earlier. The assertion that it was 
in an adulterated state at that time 
was wanting in the complaint. Al- 
though, the charge framed, set out 
above, states that the sample of ghee 
sold by Laxmi Narain, to whom it was 
sold by the appellant, was found in 
an adulterated state, yet, it is not sta- 
ted there that it was in that very 
state when the appellant had sold it 
to Laxmi Narain. It is true that Lax- 
mi Narain successfully pleaded a war- 
ranty under which he obtained the 
ghee from the appellant firm. It is 
left to be inferred from these facts 
that the appellant also sold the ghee 
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while it was in an adulterated state. 
It could be urged that this would fol- 
low from the successful defence of 
Laxmi Narain. The defects in the 
charge would not invalidate the trial. 
But, we think that a continuation of 
such an old prosecution is likely to 
handicap the accused Jagdish Chan- 
der in his defence. Even if we were 
to assume that the charge, as framed, 
implies the allegation that the ghee 
was adulterated also when the distri- 
butor sold it to the vendor, an enquiry 
in 1975 into the actual state of the 
ghee sold by the distributor to the 
vendor in 1967 would be obviously 
difficult. The appellant, content with 
the initial acquittal, had probably 
rested on hisoars and not taken the 
trouble to challenge the correctness 
of the analyst’s report. And. even if 
that report was quite correct'it may 
not establish the state in which the 
small quantity of ghee analysed was 
when it was sold by the distributor. 
It would impose undue hardship on 
the distributor to prove, at this dis- 
tance of time, the actual state of the 
small quantity of ghee analysed which 
must have been a part of the consign- 
ment supplied by the distributor who 
is perhaps also relying on the manu- 
facturer’s warranty. Although we 
hold, in agreement with the Delhi 
High Court, that the joint trial of the 
appellant with Laxmi Narain was not 
illegal, we think that. on the special 
facts of this case. the interests of jus- 
tice will be better served by quashing 
such a stale charge because the ap- 


pellant’s defence will suffer if he is , 


called upon to answer it now. 


26. Consequently, we allow 
these appeals to the extent that we 
quash the charge against the appel- 
lant and order that he be discharged. 


ALAGIRISWAMI, J.: 26A. I agree 
with my -learned brothers as regards 
the final conclusions arrived at and 


the order proposed. But I think it is. 


necessary to say a few words on the 
first question which was decided by 
the Full Bench of the Delhi High 
Court. The question is as follows: 


ti) Whether a joint trial of the 
vendor, the distributor and the manu- 
facturer for. offences under the Pre- 
vention of Food Adulteration Act, 
1954 is illegal?” 


Bhagwan Das v. Delhi Admn. 


(Alagiriswami J.) [Prs. 25-27] S.C. 1319 


27, It is unnecessary to set 
out the facts which are found in the 
judgment of my learned brothers. 
The Full Bench found that the joint 
trial of the vendor Laxmi Narain with 
the warrantor Jagdish Chander (the 
appellant before us) was permissible 
as the actions of both these accused 
form parts of the same transaction, 
that there was a unity of purpose be- 
tween the manufacturer, the distribu- 
tor and the vendor of the adulterated 
articles of food sold furnished by the 
purpose of ali of them to sell, that an 
indication of a unity of purpose was 
sufficient to establish the sameness of 
a transaction as contemplated by Sec- 
tion 239 of the Criminal Procedure 
Code. The charge framed against the 
appellant is as follows: 


“That you, on or about the 22nd 
day of August 1967 at12 noon a sam- 
ple of ghee was - purchased by Sh. 
V. P. Anand F.I. from accused No. I 
Lakshmi Narain and the said ghee 
was sold by you to accused No. I Lak- 
shmi Narain on 21-8-67 znd the said 
sample of ghee in analysis was found 
to be adulterated and hereby com-.- 
mitted an offence punishable under 
Section 7/16 of the Prevention of 
Food Adulteration Act of 1954 and 
within my cognizance.” 

It would be noticed that while the 
charge states that the sample of ghee 
purchased from Lakshmi Narain was 
found to be adulterated. there is no 
allegation that the ghee sold by the 
appellant to Lakshmi Narain was 
adulterated. While it may be readily 
conceded that the common object or 


‘common intention or unity of purpose 


between the manufacturer, the distri- 
butor and the vendor was to sell the 
article of food sold, it is not said that 
it was to sell the adulterated article 
of food. It is true that it is now well 
established that for establishing an 
offence under the Prevention- of Food 
Adulteration Act it is not necessary to 
establish mens rea i. e. criminal inten- 
tion either on the part of the manu- 
facturer or distributor or vendor. 
Even .knowledge on the part of all of 
them that the food was adulterated is 
not necessary. Ignorance on the part 
of any one of them that the food was 
adulterated would not absolve them 
of liability. But before the manu- 
facturer, the distributor and the ven- 
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dor could be tried jointly it must be 
“alleged that the manufactured food 
_;was adulterated when the manufactur- 


er passed it on to the distributor and 


it was also adulterated when the dis- 
tributor passed it on to the vendor 
jand that it. was adulterated when the 
vendor sold it to the consumer. It is 
not necessary to prove that the arti- 
cle of food was. adulterated at all the 
three stages for the purpose of decid- 
ing the validity of the charge being 
framed. against all the three of them 
' iprovided the necessary allegation is 
there. At that stage the question of 
proof does not come in. The validity 
of the charg: has to be decided on the 
facts put forward as the prosecution 


ease. If it is not established against - 


any one of them that the article of 
food manufactured, distributed or sold 
by him was adulterated that person 
will be .acquitted, not because the 
charge was not valid or was defective 
but because there was no proof to 
substantiate the charge. But without 
' that allegation there cannot be said 
to be a unity of purpose or common 
object or common intention on 
the part of all of them to manu- 


facture, distribute or sell the adul- 


terated food. The manufacture, dis- 
tribution and sale of 
ghee would be the same transaction if 
it was found to be adulterated atall the 
three stages.. Otherwise it only means 
_ that they were all same transaction 
‘only in the sense that the common ob- 
ject of all them is the selling of the 
ghee. Selling ghee by itself is not an 
offence: only selling adulterated ghee 


is an offence. The Delhi High Court - 
is not therefore correct in saying that 


the action of both the. accused form 
part of the same transaction and there 
was unity of purpose of the manufac- 
turer, the distributor and the vendor 
furnished by the purpose of all of 
them to sell. and therefore it was the 
same transaction and all of them could 


be tried together. It would not be the 


same transaction in so far as selling 
adulterated ghee was concerned un- 
less the ghee was in fact adulterated 
at every one of these ‘stages. “If the 


common. purpose of allofthem was ‘to.. 


sell ghee; -joint trial of all of them 
would not be valid but if it was to 
-sell adulterated ghee it would be 
valid. Lf it is alleged that at every one 


of the stages, that is of manufacture, 


Maghar Singh v. State of Punjab 


adulterated ` 


. Extra-judicial . confession — Evid 
“tial value — Conviction can: be based 
‘thereon without corroboration. — 


*(Criminal Appeal- No. 


A. I. R. 


distribution and sale the ghee was ad- 
ulterated then it would be the same 
transaction and they could all be 
jointly tried. In the absence of an 
allegation that the ghee distributed 
by the appellant to the vendor Laksh- 
mi Narain was adulterated both of 
them cannot be tried together. The 
manufacturer could also have been 
tried along with them only if it is al- 
leged that the ghee he manufactured 
was adulterated. In the absence of 
this allegation there cannot be a joint 
trial. At the stage of considering the 
validity of the charge it is the allega- 
tion that is material; at the stage of 
considering the guilt of the parties it 
is proof that is material. In the present 
case it may be that the appellant 
could be prosecuted for giving a false 
warranty ` beacuse he had -issued a 
warranty and the food sold by the 
vendor to whom he issued the warran- 
ty was found to be adulterated. 

_ * Order accordingly. 


AIR 1975 SUPREME COURT 1320 
(From: Punjab & Haryana)* 
N. L. UNTWALIA AND S. MUR- 
TAZA FAZL. ALI, JJ. 
Maghar Singh, Appellant v. State 
of Punjab, Respondent. 
_ Criminal Appeal. No. 272 of 1974. 
16-4-1975. C 
(A) Evidence Act (1872), 5. 24— 
en- 


The evidence furnished by the 
extra-judicial confession made by the 
accused to witnesses cannot be term- 
ed to be a tainted evidence and if cor- 
roboration is required it is only by 


way of abundant caution. If the Court 


believes the witnesses: before - whom 
the confession is made and it is satis- 
fied that the confession was (volun- 


` tary, then in such a case conviction 


can-be founded on- such evidence 
alone. AIR 1954 SC 322, Rel. on: ~ 

. (B) Criminal P.C. (1898), S.:337—. 
Evidence of approver — Admissibility 


827 of 1973, 
_D/- 12-2-1974 —Punj & Har.) 


_DS/DS/B455/75/KSB ~~ a ~. 


- the Sessions . Judge 


1975 
-——Compliance with provisions of S. 337. 


Where the approver did not say . 


that he took any active part in the 


assault on the deceased, but his state- - 


ment clearly showed that he was a 
privy to or an abetter in the commis- 
sion of the offence and the Magis- 
trate who granted the pardon to the 
approver was fully satisfied that the 
approver was going to make a 

and complete disclosure which he did, 
it cannot be said that the provisions 
of S. 337 of the Code have been vio- 
lated in any way. . (Para 3) 


(C) Criminal P. C. (1898). S. 337 
— Evidence of approver — Corrobora- 
tion by circumstantial 
{Evidence Act (1872), Sections 3, 
133 and 157). 
-~ Where the chain of the circumstan- 
tial evidence proved against the accus- 
ed was not explainable on any other 
hypothesis except that the accused was 
guilty of murder, it was held that the 
circumstantial evidence constituted 
substantial and sufficient corrobora- 
tion of the approver’s statement in 
material particulars. (Para 8) 


(D) Penal Code (1860), S. 302 — 


Sentence — Pre-planned cold blooded 


murder—No extenuating circumstan- 
ces — Death sentence is justified — 
Mere fact that accused was sentenced 
a year before is no ground for re- 
ducing it. (Constitution of: India Arti- 
cle 136). (Para 8) 
Cases Referred: Chronological Paras 
“ATR 1954 SC 322 = 1954 SCR 1098= 
1954 Cri LJ 910 5 
Mr. R. P. Kathuria, Advocate, 
Amicus Curiae, for Appellant; Mr. 
O. P. Sharma, Advocate, for Respon- 
dent. A 
The Judgment of the Court was 
delivered by 4 


FAZL ALI, J.:— This is an ap- 


peal by Maghar Singh by special leave 
‘against the order of the High Court 
dated February 12, 1974 confirming 
the conviction and sentence of death 
against Maghar Singh and sentence of 
life imprisonment on Smt. Surjit Kaur 
under Section 302 LP.C. Both the 
High Court of Punjab & Haryana who 
have confirméd the conviction . and 
sentence against the appellant as also 
have carefully 
scanned the evidence and it is, there- 
fore, not necessary for us to detail 


‘Maghar Singh v. State of Punjab 


evidence — - 


{Prs. 1-2} -*S. C. 1321 


the facts of the present case. We shall, 
however, giveabrief re’sume’ of the 
prosecution case which resulted in the 


‘murder of Gurbux Singh resulting 


from lust and greed on the part of the 
appellant and Smt. Surjit Kaur. 


2, Smt. Surjit Kaur was living 
with the deceased Gurbux Singh for 
about 9/10 years as his wife. The ap- 
prover Baldev Singh, P.W. 11, was 
her pichhlagu son offspring from the 
first husband. What appeared to be 
a happy married life for auite a few 
years appears to have been subse- 
quently disrupted by the entry of 
Maghar Singh accused who started 
clandestine visits to the house of the- 
deceased 3/4 years before the occur- : 
rence and developed illicit. intimacy 
with Smt. Surjit Kaur. According to ` 
the prosecution Smt. Surjit Kaur elo- 
Ped with the appellant about 6/7- 
months before the occurrence but re- . 
turned to her husband Gurbux Singh 
after an attempt was made by him to 
bring her home 9/10 days before the 
occurrence, the occurrence having 
taken place on June 14, 1972 at 10 
P.M. in village Kotduna, Tahsil and 
District Barnala. Even after the re-- 
turn of Surjit Kaur. Maghar Singh ' 
continued to visit the house of the de- 
ceased and. continued his intimacy 
with Surjit Kaur which was strong- 
ly resented by the deceased. As the 
deceased appeared to be a very seri- 
ous obstacle in the illicit relations of 
Surjit Kaur and Maghar. Singh, the 
two accused after taking Baldev Singh 
approver (P.W. 11) into confidence 
planned the murder of the deceased - 
Gurbux Singh. The immediate cause’ 
for the-murder of the deceased was 
provided by the fact that the deceas- 
ed Gurbux Singh had made a will in 
favour of the Pichhlagu son Baldev 
Singh and Surjit Kaur thought that 
lest the deceased might change his: 
mind it is better to finish him off and“ 


-grab the entire property for her son.: 


Animated with this object, Maghar 
Singh knocked at the door of the 
house of the deceased at 10 P.M. when. 
the deceased was sitting in his house. 
The door was opened by Smt. Surjit . 
Kaur and Maghar Singh entered with. 
a Kirpan Ext. P-5. Surjit Kaur’ caught. 
the deceased by his long hair while 
the approver Baldev- Singh caught his 
legs. Maghar Singh gave several Kir- 
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pan blows in quick succession on the 
neck and other parts of his body caus- 
ing as many as 17 injuries out of 
which injuries Nos. 2, 3, 5, 8 and 15 
as mentioned by Dr. M. S. Caplash 
P.W. 1 were incised wounds and were 
sufficient to cause the death of the 
deceased. The deceased raised an al- 
arm on receiving the first blow which 
attracted Sarwan Singh, P.W. 3, the 
brother of the deceased to the house. 
but as he got no response from the 
inmates of the house he climbed 
the roof of the house and found 
Surjit Kaur and Maghar Singh 
sitting on one cot in the court- 
yard. He enquired from Surjit Kaur 
as to what had happened but she ex- 
plained away that the deceased had 
some fits and she was looking after 
him. This apparently satisfied Sarwan 
Singh and he went back to his house. 
In the morning Sarwan Singh again 
returned to the house of the deceased 
to enquire about the welfare of his 
brother, but Surjit Kaur gave incohe- 
rent ‘answers and tried to avoid the 
questions. This abnormal: conduct of 
Surjit Kaur as also the presence of 
blood in the court-yard aroused his 
suspicion and he at once went to the 
house of Bachan Singh, P. W. 4, the 
Panch of the village and narrated the 
entire story to the Panch as also to 
Bhajan Singh Lambardar. When these 
persons reached: the spot, Maghar 
Singh slipped out of the house and 
Surjit Kaur had sent away her son 
Baldeo Singh to the village of his 
father-in-law. On inquiry by Bachan 
Singh, P.W 4, Surjit Kaur made an 
extra-judicial confession and admitted 
that she and Maghar Singh had mur- 
dered the deceased because they 
found .him a great obstacle in their 
illicit relationship. Sarwan Singh then 
proceeded to the police station but he 
was informed at the bus-stop that the 
Inspector Gurchetin Singh was pre- 
‘sent in the village. So he met the In- 
vestigating Officer in the bank build- 
ing and lodged the FIR. Ext. PD/1 
Smt Surjit Kaur was immediately ar- 
rested. ThePolice Officer started the 
investigation in the course of which 
blood-stained Salwar of Surjit Kaur 
was recovered at the time of her ar- 
rest as also the blood-stained earth 
was taken from the place of occur- 
rence. On June 16. 1972, Maghar Singh 


A.L R. 


realizing that there was no way out 
came to the house of Kartar Singh 
Sarpanch where Jit Singh Lambardar 
was also present, and confessed his 
guilt and then was produced before 
the Inspector who arrested him. After 
the usual investigation a charge-sheet 
was submitted against the appellant 
and Surjit Kaur which resulted in the 
commitment inquiry and in the ulti- 
mate conviction and sentence by the 
Sessions Judge as indicated above. 


3. The central evidence in this 
case consists of the testimony of the 
approver Baldev Singh, P.W. 11. who 
has given a full narrative of the man- 
ner in which the deceased was hack- 
ed to death by Maghar Singh, with 
the aid of the approver and Smt. Sur- 
jit Kaur, The learned counsel appear- 
ing for the appellant raised two points 
before us. In the first place he sub- 
mitted that the evidence of the ap- 
prover Baldev Singh must be exclu- 
ded from ‘consideration because the 
provisions of Section 337 of the Code 
of Criminal Procedure were not com- 
plied with inasmuch as the statement 
given by the approver on the basis of 
which he was granted pardon -was a 
purely self-exculpatory statement and 
did not fall within the four corners of 
Section 337 of the Code of Criminal 
Procedure. On a perusal of the state- 
ment of Baldev Singh we are unable 
to agree with this contention. is 
true that Baldev Singh did not say 
that he took any active part in the 
assault on the deceased, but his state- 
ment clearly shows that he was a 
privy tooranabetter inthe commis- 
sion of the offence. The Mapistrate 
who granted the pardon to the appro- 


ver was fully satisfied that the appro-| 


ver was going to make a full and 
complete disclosure which he un- 
doubtedly did. In these cirmumstan- 
ces, we do not think that the provi- 
sions of Section 337 of the Code of 
Criminal Procedure have been viola- 
ted in any way. 


4. - Another leg of the argu- 
ment regarding the testimony of the 
approver was that he was not exa- 
mined before the Committing Magis- 
trate, as required by sub-clause (2) of 
Section 337 of the Code. On a nefer- 
ence to the record of the Committing 
Court we find that the statement of 


- 
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Baldev Singh was recorded by the 
Committing Magistrate who had taken 
cognizance of the case and when the 
attention of the learned counsel for 
the appellant was drawn to this fact 
he did not press this point. - 


A The second contention put 
forward by the learned counsel for 
the appellant was that there was no 
material corroboration of the state- 
ment of the approver and the High 
Court had convicted the appellant on 
the basis of the extra-judicial con- 
fession made by the two accused be- 
fore some persons but that could not 
in law be regarded as any corrobora- 
tion at all. because one tainted evi- 
dence cannot corroborate another 
tainted evidence. The evidence fur- 
nished by the extra-judicial con- 
fession made by the accused to 
witnesses cannot be termed to be a 
tainted evidence and if corroboration 
is required it is only by way of abun- 
dant caution. If the Court believes the 
witnesses before whom the confession 
is made and it is satisfied that the 
confession was voluntary, then in such 
a case conviction can be founded on 
such evidence alone as was done in 
Rao Shiv Bahadur Singh v. State of 
Vindhya Pradesh, 1954 SCR 1098 = 
(AIR 1954 SC 322) where their Lord- 
ships of the Supreme Court rested the 
conviction of the accused on the ex- 
tra-judicial confession made by him 
before two independent witnesses, 
namely. Gadkari and Perulakar. In 
the instant case also, after perusing 
the evidence of P.W. 3and P.W. 12 we 
are satisfied thatthey are independent 
witnesses before whom both the ap- 
pellant and accused Surjit Kaur made 
confession of their guilt and this there- 
fore forms a very important link in 
the chain of circumstantial evidence. 
In our opinion the argument proceeds 
on fundamentally wrong premises 
that the extra-judicial confession is 
tainted evidence. ) 


6. The High Court has pointed 
out that there was sufficient circum- 
stantial evidence, even apart from the 
extra-judicial confession to connect 
the two accused with the murder of 
the deceased. There was the evidence 
of the recovery of the blood-stained 
clothes from Surjit Kaur, there is evi- 
dence of Sarwan Singh who had seen 


the deceased along with Surjit Kaur - 


Maghar Singh v. State of Punjab 


[Prs. 4-74 «S. C. 1323 


and Maghar Singh shortly before the 
murder: took place and immediately 
thereafter. The F.I.R. was lodged on 
June 15. 1972 at 9-00 A.M., the blood- 
stained Kirpan was also recovered at 
the instance of the accused Maghar 
Singh and the blood was found to be 
human blood. The matter did not rest 
here, but even blood-stained clothes 
were found from the person of the 
accused which also contained human 
blood. Apart from this circumstantial 
evidence which conclusively connects 
the two accused with the murder of 
the deceased, namely, recovery of the 
weapon of offence, the false explana- 
tion given by Surjit Kaur, the recovery 
of the clothes from the person of the 
accused, there is another important cir- 
cumstance which almost clinches the 
issue and completes the link in the 
chain of circumstantial evidence and 
this is that the Kirpan recovered from 
the possession of the appellant Maghar 
Singh contained bladesofhair of the 
deceased stuck to it and on scientific 
examination the blades were found to 
be identical with the hair of the decea- 
sed. This. therefore. completely esta- 
blishes that it was the accused Maghar 
Singh alone who had caused the death 
of the deceased with the Kirpan and. 
this circumstance is not explainable 
on any other hypothesis except that 
the accused was guilty of the offence 
of murder. Thus the circumstantial 
evidence against the accused referred 
to above is not only conclusive and 
independent to prove the charge for 
the offence of murder but also con- 
stitutes substantial and sufficient cor- 
roboration of the approver’s statement 
in material particulars. 


T. Lastly there is the evidence 
of extra-judicial confession made by 
Maghar Singh to Kartar Singh Sar- 
panch and Jit Singh, P.W. 12, which 
has been proved by P.W. 12. Even 
Smt. Surjit Kaur made a clear breast 
of the whole story in her statement 
to Bachan Singh, P.W. 4, when he en- 
quired as to how the deceased had 
been murdered. To crown it all, there 
was the question of the motive. Sur- 
jit Kaur has clearly admitted that the 
deceased had made a will in favour of 
her Pichhlag son Baldev Singh, It 
was also admitted that previous to 
that the deceased had made a will in 
favour of his brother Sarwan Singh . 
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and the accused thinking that the de- 
- ceased might change his mind again 
Planned the murder of the deceased. 
so that he may not be in a position. to 
change his mind and make a will of. 
‘his property in favour of Sarwan 
Singh. This provided a sufficient 

motive for the murder. This Court in 
. an appeal by special leave does not 
fo into the evidence, but even after 
going through the evidence in this 
case we are satisfied that the prosecu- 
tion case has been proved against the 
_ two accused beyond any . reasonable 
doubt. 


. 8. Lastly it was urged that 
the sentence of death passed on the 
accused Maghar Singh may be com- 


‘muted to life imprisonment ‘in view — 


of the fact that the accused had been 
convicted and sentenced about a year 
‘hereinbefore. That. by itself does not 
appear to be good ground for reduc- 
ing the sentence passed on the appel- 
lant Maghar. Singh. It was a pre-plan- 
ned, cold-blooded and dastardly mur- 
der in which as many as seventeen in- 
juries were caused on the deceased 
most of which were on vital parts of 
his body. There are no extenuating 
‘circumstances to justify the giving of 
any lesser sentence by this Court. In 
- these circumstances, we are unable to 


agree with the counsel for the appel- 


lant that there is any room for award- 
ing a lesser sentence to Maghar Singh. 


9. The result is that the con- 
viction of and the sentence passed on 


the appellant are confirmed and the 


appeal is dismissed. - 
© Appeal dismissed. 
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(From: Andhra Pradesh)* 
A. ALAGIRISWAMI AND . 
oN. L. UNTWALIA., JJ. 
Mrs. Shakila Khader -etc., Appel- 
lants v. Nausher Gama and another, 
Respondents. 


Criminal Appeals Nos. 50 and 51. 


of 1971, D- 10-3-1975. 


*(Cri. Revn. Case No. 785 of 1969 and 
Cri. Revn. Petn. No. 605 of 1969, 
D/- 12-8-1970 — Andh. Pra.) 


DS/DS/B13/75/SAR 


A. R. 


(A) Criminal P. C. (1898), S.463— 
Statements made to police — Use of, 
for purpose of cross-examination — 
Only witnesses on behalf of fhe pro- 
Secution can be contradicted by re- 
ference to their statemenfs made to 
the police. and not Court witnesses or 
defence witnesses. _. (Para 4) 

(B) Criminal P. C. (1898), S. 174 
— In an inquest under Section 174 all 
the witnesses to an accident need not 
be examined as an inquest under the 
Section is concerned with establishing 


the cause of the deafh and only evi- 


dence necessary to establish it need 
be brought out. Hence the fact that 
the name of a prosecution witness does 
not find a place in the inquest report 
does not prove that he was not-aneye _ 
witness to the accident. (Para 5) 

(C) Penal Code (1860), S. 3044 — 
Rash and negligent driving of car — 
Proof — Criteria for deciding—Speed 
not the only criterion — Other crite- 
ria indicated. Decision in Cr. R.C. No 


. 785 of 1969 and Cr. R.P. No. 605 of 
: 1969 D/- 12-8-1970 
_versed, 


(Andh .Pra) Re- 


The main criterion for deciding 
whether the driving which led to the’ 
accident was rash and negligent is not 
only the speed at which the car was 
running but the width of the road, the 
density of the traffic and the attempt ` 
to overtake other vehicles resulting in 
the car going to the wrong side of the 
road and causing the accident. Even 
if the accident took place in the 

of an eye it is not difficult’. 
for an eye witness to notice a car — 
overtaking other vehicles and going to 
the wrong side of the road. Decision 


in Cr. R. C. No. 785 of 1969 and Cr 


R. P. No. 605 of 1969 D/- 12-8- 
1970 (Andh Pra) Reversed. (Para 6) 

Mr. P. Basi Reddy, Sr. Advocate 
(Mr. G. N. Rao, Advocate, with him) 
for Appellant in Cri. Appeal No. 50 
of 1971. Mr. P. Ram Reddy. Sr. Advo- 


cate, (Mr. P. P. Rao, Advocate, with 


him) for Appellant in Cr. Appeal No. 


. 51 of 1971 and for Respondent No. 2 


in Cri. Appeal No. 50 of 1971. Mr. 
Frank Anthony Sr. Advocate (Mr. 
A. V. V. Nair, Advocate, with him) for 


- Respondent No. 1 In both the Appeals. 


Judgment of the Court was deli- 
vered by N 

ALAGIRISWAMI, J.:— These two 
appeals are by special leave granted 
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by this Court against the judgment of 
a learned Judge of the Andhra Pra- 
desh High Court. By that judgment 
the learned Judge set aside the con- 
viction of the 1st respondent of offen- 
ces under Secs. 304-A, 337. 338 and 
427 I.P.C. passed by the 3rd City 
Magistrate, Hyderabad and confirmed 
on appeal by the Principal Sessions 
Judge, Hyderabad. The facts giving 
rise to. these appeals are as follows. 


2. In the evening of the 4th 
June, 1967 seven young men, including 
the Ist respondent whom we shall 
hereinafter refer to as the accused, 
went in a Herald car, driven by the 
accused, from Hyderabad to Secun- 


derabad and were passing along the - 


Tank Bund Road connecting the two 
cities. There was an accident in which 
the car and a scooter were involved as 
a result of which the rider of the 
scooter died and one of the occupants 
of the car died a few days later. 
P.Ws. 3 and 4 were the eye witnesses 
to the accident and P.Ws. 5, 6 and 7, 
who were among the occupants of the 
car, were treated as hostile and cross- 


examined by the prosecution. D.W. 1° 


was also one of the eye witnesses. 
Both the trial Court as well as the ap- 
pellate Court on an exhaustive consi- 
deration of the evidence came to the 
conclusion that it had been establish- 
ed that the accused was driving his 
car in a rash and negligent manner 
and was responsible for the accident. 
On revision, however, the learned 
Judge of the High Court took the 
view that both the courts below have 
failed to judge the story of the pro- 
secution with a view to find out whe- 
ther the said incident could have 
taken place in the manner alleged by 
the prosecution and that there is no 
critical appraisal by them. He thought 
that if the car was really going at 
a high speed and also hit against an 
electric pole there cannot be on the 
pole merely a stain of blue colour 
which tallies with the colour of the 
scooter and that there must-have been 
much more damage to the pole. He 
also thought that the further fact 
that the car travelled another 45 feet 
and hit against the parapet wall and 
then turned turtle showed that the 
car must have been travelling at an 
extremely high speed but there is a 
Rittle blue paint on the pole and a 
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faint stain of gray colour on the 
parapet wall. He thought that if the- 
prosecution had brought on record 
the extent and particulars of the da- 
mage to the car, the Court would have 
been in a better position to assess the 
truth of the prosecution story. He has 
further observed that P.Ws. 3 and 4 
were silent as to how the scooter got 
entangled into the car and then was 
dragged. He also held that the place 
of the accident indicated in the plan 
had not been proved by the prosecu- 
tion by any evidence to be the same. 
He therefore came to the conclusion 
that the prosecution had not made an 


attempt to place a clear picture of 


the occurrence before the Court so as 
to enable it to assess whether the 
petitioner was driving the car in a 
rash or negligent manner when the 
accident took place. He thought that 
P.Ws. 3 and 4 did not have the capa- 
city to fix the speed of the car and 
it cannot be said that the speed of 
the car when it met with the accident 
was so high that it amounted to an 
act of culpable rashness on the part of 
the accused. Finally he came to the 
conclusion thatthe accident must have 
taken place in. the twinkling of an 
eye and it is difficult to believe that 
the witnesses were in a position to see 
how actually the occurrence took 
place and it is just possible that they 
have reconstructed the story drawing 
on their imagination. As a consequence 
he allowed the revision and set aside 
the conviction. The Criminal Appeal 
No. 50 is by the widow of the deceas- 
ed scooter rider and C Appeal 
No. 51 is by the State. 


E It appears to us that the 
learned Judge has not only exceeded 
the scope of his powers while exercis- 
ing the Courts revisional jurisdiction 
but has completely misdirected him- 
self in regard to the appreciation of 
the evidence. We have evidence in 
this case that the width of the road at 
the point where the accident took 
place was 30 feet 10 inches and the 
accident took place at a point 9 feet 
3 inches from the edge of the road on 
the wrong side. As the car driven by 
the accused was going from Hydera- 
bad to Secunderabad the accused was — 
on the wrong side of the road when | 
the accident took place. After the ac- 
cident the car hit an electric pole and 
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the parapet wall on the wrong side 
of the road. The learned Judge is not 
right in saying that the place of acci- 
dent indicated in the plan has not been 
proved by the prosecution by any evi- 
dence to be the same. The plan, Ex. 
P-19, drawn by the investigating offi- 
cer, P.W. 21 as well as the evidence 
of P.W. 9, who speaks to the measure- 
ments taken by the police and the 
preparation of the Panchnama. Ex. P-8, 
which bears his signature, and gives 
evidence that its contents are correct 
prove the exact point of impact þe- 
tween the car and the scooter. As 
against the evidence of P.Ws. 3 and 4 
that the accused overtook a motor 
cycle, a bus and an Ambassador car 
and was going on the wrong side of 
the road and that was how the acci- 
dent occurred, the explanation at- 
tempted by the accused in his state- 
ment given under Section 342 Cr.P.C. 
was that he was going behind the bus 
and the scooter came and hit him. If 
that was so the accident could not 
have taken place on the wrong side 
of the road. Nor could the scooter, 
even if it had overtaken some other 
vehicles, got behind the. bus and hit 
at the car. According to the accused 
he swerved to the left- in order to 
avoid the scooter and when he swer- 
ved to the left to avoid the scooter his 
car was going off the road and in 
order to bring it back on the road he 
swerved the car towards the right 
due to which it hit the parapet wall 
and overturned. This story is. wholly 
unacceptable. If he had swerved his 
car to the left it should have hit the 
parapet wall to the left and not the 
parapet wall on the right. 


4. We can see no satisfactory 
reason for not accepting the evidence 
of P.Ws. 3 and 4 which the two courts 
below had accepted after a careful 
consideration. There was occasion for 
the witnesses to notice the car be- 
cause just a little earlier a girl was 
in danger of being run over by the 
car and she had to run back to. avoid 
being hit by the car. As far as the 
evidence of P.Ws. 5 to 7 is concerned 
the less saidthe better. They had ob- 
viously gone back on their statement 
given to the police and that is why 
they were allowed to be treated as 
hostile and cross-examined. It would 
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have been better if their statements 
had been proved by the police officer 
who recorded them. But it has not 
been done in this case, Even so their 
evidence is interesting. P.W. 5 says 
that at the time of the accident their 
car was behind the bus and then 
when he was directing his attention 
towards the boat club the dash took 
Place between the car and the scooter. 
The same criticism which we have 
made of the statement of the accused 
applies to this evidence also. P.W. 6 
stated that he didnot know how the- 
accident took place. P.W. Ys evidence 
isto the same effect as P.W. 5’s. As re- 
gards.the evidence of D.W. 1 it was 
wrong to have allowed him to be 
cross-examined by the prosecution 
with reference to the statement which 
he had given to the police. Under Sec- 
tion 162 Cr.P.C. only witnesses on be- 
half of the prosecution could be con- 
tradicted by reference to their state- 
ments made to the police, and not 
court witnesses or defence witnesses. 
Even so in the circumstances of this 
case his evidence. which is more or 
less similar to the evidence of P.Ws. 5 
to 7, cannot be accepted. 


5. In an attempt to impugn 
the evidence of P.Ws. 3 and 4, Mr. 
Frank Anthony appearing on behalf 
of the accused referred to Ex. P-7, 
the inquest report, and wanted to 
argue that P.W. 3 was not an eye wit- 
ness to the accident as his name does 
not find a place in it. Quite clearly 
there is no substance in this conten- 
tion. In an inquest all the witnesses 
need not be examined as an inquest 
under Section 174, Cr.P.C. is concern- 
ed with establishing the cause of the 
death and only evidence necessary toj 
establish it need be brought out. A 
look at Ex. P-11 would also show that 
this contention is baseless. In the in- 
quest held over the body of Su- 
render Reddy, one of the occupants of 
the car. only P.W. 3 has been examin- 


no substance in the contention that 
Ex. P-7 establishes that P.W. 3 was 
not one of the eye witnesses, 


6. The facts in the case speak 
eloquently about what should have 
happened. The main criterion for de- 
ciding whether the driving which led 
to the accident was rash and negli- 
gent is not only the speed but the 
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width of the road, the density of the 
traffic and the attempt, as in this 
case, to overtake the’ other vehicles 
resulting in going to the wrong side 
of the road and being responsible for 
the accident. Even if the accident took 
place in the twinkling of an eye it is 
not difficult for dn eye witness to 
notice a car overtaking other vehicles 
and going to the wrong side -of the 
road and hitting a vehicle travelling 
on that side of the road. The criterion 
adopted by the learned Judge for 
assessing the evidence of P.Ws. 3 and 
4 and rejecting it is thoroughly un- 
justifiable. There may be cases where 
it is difficult to be clear or specific in 
giving details as to the cause of the 
accident but this is not one such case- 
The reference by the learned Judge 
about the slight damage to the elec- 
tric post and the conclusion drawn 
therefrom that the car could not have 
been going at a high speed is not cor- 
rect as we shall show later. His fur- 
ther observation that the fact that the 
car travelled another 45 feet and hit 
against the parapet wall and turned 
turtle showed that the car must have 
been travelling at an extremely high 
speed but there is a little blue paint 
on the pole and a faint gray stain on 
the parapet wall is self contradictory 
unless we are to infer that the learn- 
ed Judge implied that the one or the 
other is not true. He does not so hold. 
There can be no doubt about the ear 
having hit the.electrie post: and the 
parapet wall. That and the fact of its 
overturning would establish the rash 
and negligent driving. A car driven 
normally and travelling behind a bus 
does not go to the opposite side of 
the road and hit an electric post and 
parapet wall and turn turtle. The car 
apparently stopped only because it 
turned turtle. It did not hit the elec- 
tric post or the parapet wall full tilt; 
if it did it would have stopped at one 
of those points. We should remember 
that the collision with the scooter and 
pushing it back would have consi- 
derably reduced the speed of the ear. 
Even so it travelled farther. The 
slight damage to the electric post and 
the parapet wall is because the car hit 
them sideways. Nobody has suggested 
that they were brought into existence 
for the purpose of this case. The car 


would probably not have stopped but 
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for turning turtle and it should have 
been travelling quite fast before it 
could overturn as the learned Judge 
himself realises. There is only one 
conclusion possible on the facts of 
this case and that is that the accused 
came over to the wrong side of the 
road and was responsible for the acci~ 
dent and that is clearly a rash and 
negligent act in the condition of the 
road and the condition of the traffic. 
7. The appeals are allowed and 
judgment of the learned Principal 

Sessions Judge is restored. 
Appeals allowed. 
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(From: Punjab and Haryana)* 

A. ALAGIRISWAMI AND N. L. 
UNTWALIA, JJ, 

Smt. Phino, Appellant v. State of 
Punjab, Respondent, 

Criminal Appeal No. 169 of 1971. 
D/- 7-3-1975. 

Penal Code, Section 302 — Mur- 
der by poisoning — Proof — Question 
whether death was caused by the 
poison alleged to have been adminis- 
tered to the deceased by the accused 
— Two views possible — Accused to 
be acquitted. Decision in Criminal Ap- 
peals Nos. 552 and 844 of 1967 D/- 
9-6-1970 (Punj & Har.) Reversed. 


(Para 6) . 


Mr. B. R. G. K. Achar, Advocate, 
for Appellant. Mr. oO. P. Sharma, 
Advocate, for Respondent. 

Judgment of the Court was deli- 
vered by ` 


UNTWALIA, J:— Mst. Phino the 
sole appellant in this appeal was liv- 
ing with her father Narain Singh in 
village Ramuwala Nawan as her hus- 
band was serving in the Army. She 
was on visiting terms- with Gurdial 
Singh of the same village who was 
examined as prosecution witness no. 5, 
Sometime in the middle of April, 
1966, Gurdial Singh Jost Rs. 110/- 
from his house and. suspected - -that 
the appellant had committed the theft 
of the money. He approached the 
Gram Panchayat who made Narain 


*(Criminal Appeals Nos. 552 and 844 of 
1967, D/- 9-6-1970 — Puni.& Har.) 
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Singh, the appellant’s father, pay a 
sum of Rs. 50/- to Gurdial Singh. One 
Sardara Singh and Karnail Singh (PW 
13) sided’ with Gurdial Singh at the 
Gram Panchayat. The appellant, 
therefore, is said to have borne gru- 
dge against Gurdial Singh and his 
helpers. According to the prosecution 
case it so happened that on the 3rd 
May. 1966 three children who all 
were 4 or 5 years old were playing in 
the afternoon at about 4.30 p.m. in the 
lane near the house of the appellant. 
The three children were (1) Ranjit 
Singh’s s/o Gurdial Singh; (2) Maghar 
Singh, s/o Karnail Singh and (3) 
Jalaura Singh, s/o Sardara Singh. The 
appellant is said to have given gur 
mixed with poison to eat to all the 
three children. They atea portion of 
the poisoned gur. The rest was col- 
lected from them as something black 
was noticed in the gur by the fathers 
- of the children. The children were 
taken to Dr. Ujagar Singh of the vil- 
lage, who was examined as a court 
witness. He advised Gurdial Singh 
and others to take’ the children to 
Moga hospital. The three children 
were admitted in the hospital as cases 
of suspected poisoning. Their stoma- 
chs were washed. Maghar Singh and 
Jalaura Singh improved and were dis- 
charged from the hospital but the 
condition of Ranjit Singh became 
worse and he died on the 4th May, 
1966 at about 11.45 AM. The appel- 
lant was prosecuted for administering 
poison to the three children and 
causing the death of one of them by 
. such poisoning, At the trial she 
pleaded not guilty. The learned Ad- 
ditional. Sessions Judge. Ferozpur ac- 
quitted the appellant of the charge of 
murder under Section 302 Penal Code, 
found her guilty under Section 328 
and sentenced her to undergo rigorous 
imprisonment for 3 years. The appel- 
lant filed an appeal in the High Court 
of Punjab and Haryana at Chandigarh 
against her conviction under Section 
328 of the Penal Code and the State 
preferred an appeal against the order 
of acquittal ‘recorded in her favour 
under S. 302. The High Court dismiss- 
ed the appellant’s appeal, maintained 
her conviction and sentence under 
Section 328, allowed the Government 
appeal and convicted her under Sec- 
tion 302 of the Penal Code also. Under 


of Punjab (Untwalia J.) 
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the latter count she has been senten- 
ced to life imprisonment. The senten- 
ces have been directed to run concur- 
rently. On obtaining special leave as 
also under the Supreme Court (En- 
largement of Jurisdiction) Act. 1970, 
present appeal has been preferr- 


2. , Both the Courts below have 
found that the appellant had a gru- 
dge against Gurdial Singh and his 
helpers. She had, therefore, a motive 
to commit the alleged crime. Nothing 
substantial could: be pointed out by 
learned counsel for the appellant. to 
Persuade us to take a different view. 


3. On the evidence of Atma 
Ram, P.W. 4 both the Courts have 
found that the appellant had purcha- 
sed from him half a tola of the poi- 
son meant for killing rats under a 
pretext that she required it for that 
purpose. The poison was zinc phos- 
phide. We see no reason to differ 
from the concurrent findings of the 
Courts below in this regard too. 


4. On the question of the ap- 
pellant’s giving the poisoned gur to 
the three children the trial Judge did 
not believe the evidence of P.Ws. 
Gurdial Singh and Karnail Singh. Nor 
did he place any reliance on the evi- 
dence of Sita Singh, P.W. 12 who was 
selling vegetables in the lane at the 
time of the occurrence. The two 
surviving children were examined as 
P.Ws. 10 and 11. Relying on their evi- 
dence the Trial Court found the pro- 
secution story of administering poison 
to the three children by the appellant 
proved. It, however, did not. feel satis- 
fied on the medical evidence and on 
the evidence of the Chemical Exa- 
miner to whom viscera was sent that 
Ranjit Singh died as a result of the 


` poison administered to him by the ap- 


pellant. In: that view of the matter 
the Trial Court acquitted the appel- 
lant of the charge of murder, but 
convicted her under Section 328 of 
the Penal Code. The High Court has 
taken a different view. It has agreed 
with the Trial Judge that the evidence 
of P.Ws. Gurdial Singh and Karnail 
Singh was not trustworthy in‘so far 
as it directly involved the appellant 
in the act of giving poisoned gur to 
the three children. In disagreement 
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- with the Trial Court the High Court 
has, however, placed reliance upon 
the evidence of Sita, P.W. 12 to find 
the fact of giving the gur which con- 
tained some black or gray substance 
to the three children by the appel- 
lant. The High Court did not consi- 
der it safe to rely upon the evidence 
of the two surviving children. After 
carefully considering the matter we 
do not find any substantial reason to 
differ from the High Court in this 
aspect of the matter. 

5. But we do not .think that 
-on the facts and in the circumstances 
of this case it was proved beyond rea- 
sonable doubt that the appellant had 
administered poison to Ranjit Singh 
with the intention of causing his death 
or that he had died as a result of the 
said poisoning. In this regard we think 
that the Trial Judge was right and the 
High Court was wrong. | 

6. The evidence of Dr. Balbir 
Singh*has rightly been criticised by 
the High Court as also by the Trial 
Court. The three children were ad- 
mitted in the hospital under his care 
and he was the Medical Officer who 
had performed autopsy on the dead 
body of Ranjit Singh. Two other Doc- 
tors were examined as prosecution 
witnesses to prove its case that Ran- 
jit Singh had died as a result of zinc 
phosphide having been administered 
to him. They were Dr. Moti Singh 
and Dr. Ahluwalia. Dr. Moti Singh 
found from the post-mortem examina- 
‘tion report that only pieces of stomach 
‘of Ranjit Singh were sent to the Che- 
‘mical Examiner for examination. On 
the other hand the evidence of Dr. 
Balbir Singh was that the whole of 
the stomach had been sent. The 
Chemcial Examiner was repeatedly of 
the opinion that there was no poison 
content found in the viscera. Dr. 
Ahluwalia gave his opinion on con- 
sideration of the out-door ticket, bed- 
head ticket and history of the case. 
The symptoms of vomiting, tempera- 
ture, convulsions and quick pulse 
were there. He opined that death of 
Ranjit Singh could have resulted 
from zinc phosphide but he could 
not rule out the possibility of his 
death duetosome virus infection. He 
further stated when referred to Modi’s 
Medical Jurisprudence that zine phos- 
phide being a very fine powder ad- 
heres very firmly to the crypts in the 
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: mucous membrane of the stomach. It] | 


also appears from the evidence that 
the poison after going into the blood 
must have entered viscera of the de-| 
ceased. No zinc powder was found, 
adhering to the crypts in the mucous 
membrane of the stomach of Ranjit 
Singh. Death of the child was within 
24 hours of the administering of the 
poison. In all probability if it would 
have been caused due to the intakeof . 
the poison by him the Chemical Exa- 
miner must have detected traces of it 
in the viscera. The other two children 
it appears had taken very little quan- 
tity of the poison and they soon re- 
covered only by stomach wash. It is 
not clear from any piece of evidence 
in this case that the deceased child ` 
had taken a larger quantity of the 
poisoned gur. The possibility of his 
death due to any virus infection or ` 
any different cause other than the ` 
one attributable to poisoning cannot 
be ruled out. In such a situation, when 
two views were possible, the High 
Court was not justified in interfering | 
with the order of acquittal recorded 
by the Trial Court in favour of the ° 


-appellant in so far as it related to the 


charge under Section 302 of the Penal 
Code. 


7. For the reasons stated above 
we allow the appeal in part. set aside 
the appellant’s conviction and sen- 
tence under Section 302 of the Penal 
Code and maintain those under Sec- . 
tion 328. 

Appeal partly allowed. 
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A, N. RAY, C. J., K. K. MATHEW, 
Y. V. CHANDRACHUD, A. ALAGI- 
RISWAMI AND A. C. GUPTA, JJ. 

Sabhajit Tewary, Petitioner v. 
Union of India and others. Respon- 
dents. na 
Writ Petn. No. 43 of 1972, D/- 21- 
2-1975. 

(A) Constitution of India, Art. 12— 
“Other authorities” — Council of Sci- 
entific and Industrial Research is not 
an authority within Article 12. 

The Council of Scientific and 
Industrial Research, a society regis- 
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1330 S. C. (Prs. 1-4} Sabhajit Tewary v. Union of India (Ray C. J.) 
tered under the Societies Registration” 


Act is not an authority within the 
meaning of Art. 12. The Society does 
not have a. statutory character like 
the Oil and Natural Gas Commission, 
or the Life Insurance Corporation or 
Industrial Finance Corporation. The 
fact that the Prime Minister is the 
President or that the Government ap- 
points nominees . to the Governing 
Body or that the Government may 
terminate the membership ‘will not 
establish anything more than the -fact 
that the Government takes special 
care that the promotion, guidance and 
co-operation of scientific and indus- 
trial research and other activities of 
the Council towards the development 
of industries in the country are carri- 
ed out in a responsible manner. 
1969 SC 1306, AIR 1970 SC 82 and 
AIR 1970 SC 1150 Applied. 

(Paras 6, 4) 
Cases Referred: Chronological Paras 


AIR 1970 SC 82 = (1969) 3 SCR 995 
=1970 Lab IC 212 5 

AIR 1970 -SC 1150 = (1970) 3 SCR 
363 = 1970 Lab IC 1029 5 

AIR 1969 SC 1306 = (1969) 3 SCR 
773 


Mr. B. R. G. K. Achar, Advocate, 
for Petitioner; Mr. F. S. Nariman Addl. 
Solicitor General, (Mr. Rameshwar 
Nath, Advocate, with him}, for Res- 
pondents Nos. 2, 3 and 4. 

Judgment of the Court was deli- 
vered by 


A. N. RAY, C. J.:— In Writ Peti- 
tion No. 43 of 1972 the petitioner who 
is a junior stenographer in the Coun- 
cil of Scientific and Industrial Re- 
search asked for an order declaring 
two letters to be discriminatory and 
violative of Article 14. The two letters 
relate to recommendations of the Fi- 
nance Sub-Committee of the Council 
of Scientific and Industrial Research 
with regard to remuneration of steno- 
graphers. In short, the petitioner’s 
allegations are that he should be 
granted the same number of advance 
increments as approved and granted 
to new entrants. 


2. In order to entitle the peti- 
tioner to impeach the circular on the 
ground of infraction of: Articles 14 
and 16, the. petitioner has to establish 
that the Council of Scientific and 
Industrial Research is an authority 


A.I.R. 
within the meaning of Article 12 of - 


the Constitution. 


3. The Council is a society re- 
gpistered under the Societies Registra- 
tion Act: Reliance was placed by coun- 
sel for the petitioner on these featu- 
res of the society. Under Rule 3, the 
Prime Minister of India is the ex- 


Officio President of the Society. The 


Governing Body under Rule 30 con- 
sists of inter alia some persons . ap- 
pointed by the Government of India 
representing the administrative Minis- 
try under which the Council of Scien- 
tific and Industrial Research is in- 
cluded, and the Ministry of Finance 
and one or more members appointed 
by the Government of India. The Gov- 


ernment of India may terminate the 


membership of any member or atone 
and the same time of all members 
other than the ex-officio members of 
the Governing Body. Rule 45 states 
that the Governing Body shall have 
the management of all the affairs and 
funds of the Society. Rule 46 states 
that the Governing Body shall have 
power, with the sanction of the Gov- 
ernment of India to frame, amend or 
repeal bye-laws not inconsistent with 
the rules for the administration and 
management of the affairs. of the So- 
ciety and in particular to provide for 
the terms and tenure of appointments, 
emoluments, allowances, rules of dis- 
cipline and other conditions of service 
of the officers and staff of the Society. 
Reference was also made to the Gov- 
ernment of India (Allocation of Busi- 
ness) Rules, 1961 and in -particular to 
page 76 where it is stated that all 
matters relating to the Council of 
Scientific and Industrial Research are 
under the department of Science and 
Technology. 


4. Extracting the features as 
aforesaid, it was contended that these 
would indicate that the Council. of 
Scientific and Industrial Research was 
really an agency of the Government. 
This contention is unsound. The So- 
ciety does not have a statutory chara- 
cter like the Oil and Natural Gas Com- 
mission, or the Life Insurance Cor- 
poration or Industrial Finance Cor- 
poration. It is a society incorporated 
in accordance with the provisions of 
the Societies Registration Act. The 
fact that the Prime Minister is the 
President or that the Government ap- 
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points nominees to the Governing 
Body or that the Government may 
terminate the membership will not 
establish anything more than the fact 
\that the Government . takes special 
care that the promotion, guidance and 
co-operation of scientific and indus- 
trial research. the institution and 
financing of specific researches, esta- 
blishment or development and assis- 
tance to special institutions or depart- 
ments of the existing institutions for 
scientific study of problem ‘affecting 
particular industry in. a trade, the 
utilisation of the result -of the re- 
searches conducted under the auspi- 
ces of the Council towards the deve- 
lopment of industries in the country 
are carried out in a responsible man- 
ner, l 


5. This Court has held in Praga 
Tools Corporation v. C. B. Imanual, 
(1969) 3 SCR 773 = (AIR 1969 SC 
1306), Heavy Engineering Mazdoor 
Union v. State of Bihar (1969) 3 SCR 
995 = (ATR 1970 SC 82) and-in 8. L.: 


Agarwal v. General Manager, Hindu-. 


stan Steel Ltd. (1970) 3 SCR 363 = 
(AIR 1970 SC 1150) that the Praga 
Tools. Corporation, Heavy Engineering 
Corporation Ltd. and Hindustan. Steel 
Ltd. are all companies incorporated 
under the Companies Act and the em- 
ployees of these companies do not en- 
joy the protection available to Gov- 
ernment servants as contemplated in 
Article 311. The companies were held 
in those cases to have existence in- 
dependent of the Government and by 
the law relating to corporations. These 
could not be held to be departments 
of the Government. 


6. For these reasons we are of 
opinion that the Council of Scientific 
and Industrial Research is not an au- 
thority within the meaning of Art. .12 
of the Constitution. The writ petition 
is dismissed.- 


7. Parties will pay and bear 
their own costs in this Writ Petition. 


Petition dismissed. 
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(From Gujarat* and 1974 Lab IC 223 
(Delhi) ) 


A. N. RAY C. J. K. K. MATHEW. 
Y. V. CHANDRACHUD, A. ALAGIRI- 
SWAMI AND A. C. GUPTA. JJ. 


(1) Civil Appeal No. 2137 of 1972. 
Sukhdev Singh and others, Appellants 
v. Bhagatram Sardar Singh Raghu- 
vanshi and another, Respondents. 
(2) Civil Appeal No. 1655 of 1973. The 
Oil & -Natural-Gas Commission, Ap- 
pellant v. The Association of Class II 
Officers, O.N.G.C. and others, Res- 
pondents. (3) Civil Appeal No. 1879 of 
1972. The L.LC. Ltd. and another, Ap- 
pellants v. Shaym Lal Sharma, Res- 
pondent. (4) Civil Appeal No. 115 of 
1974. The Industrial Finance Corpn. 
Employees’ Association, Appellant v: 
The Industrial Finance Corpn. and 
others; Respondents, 


Civil Appeals Nos. 2137 and 1879 
of 1972, 1655 of 1973 and 115 of 1974, 
D/- 21-2-1975. 


(A) Constitution of India, Arts. 12, 
14, 16 and 226 —. “Authorities” in 
Art. 12 — Meaning of — Ow and Na- 
tural Gas Commission, Life Insurance 
Corporation and ‘Industrial Finance 
Corporation are ‘authorities’ within 
Art. 12'— Rules and Regulations 
framed by these statutory Corpora- 
tions have the force of law — Their 
employees have a statutory status and 
are entitled to declaration. of being 
in employment when their dismissal 
or removal is in contravention of sta- 
tutory . provisions — (Oil and Natural 
Gas Commission Act (1959), Ss. 31, 32) 
(Industrial Finance Corporation Act 
(1948), Ss. 42, 43), (Life Insurance 
Corporation Act (1956), Ss. 48, 49), 
1974 Lab. I.C. 223 (Delhi); and Deci- 
sion of the High Court in L.LC. Ltd. 
v. Shyam Lal Sharma, Reversed. AIR 
1970 SC 1244 and AIR 1971 SC 1828 
Overruled. E 

Per majority — (A. Alagiriswami, 
J. Contra.) 

Rules and Regulations framed by 
the Oil and Natural Gas Commission, 


*(Spl. Civil Appin. No. 1470 of 1968, 
D/- 14-7-1972 and L.P.A. No. 95 of 
1973. D/- 15-10-1973 — Guj.) 


CS/DS/A865/75/LGC. 
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Life Insurance Corporation and the 
Industrial Finance Corporation have 
the force of law. The employees of 
these statutory bodies have a statu- 
tory status and they are entitled 
to declaration of being in employment 
when their dismissal or removal is in 
contravention of statutory provisions. 
However, these employees are not 
servants of the Union or the State. 
These statutory bodies are “authori- 
ties” within the meaning of Art. 12. 
The employees of these statutory cor- 
porations are entitled to claim prote- 
ction of Arts. 14 and 16. 1974 Lab.I.C. 
223 (Delhi); Reversed. Judgment of 
the High Court in LIC. Ltd. v. 
Shyam Lal Sharma, in so far as it 
held that the regulations have not the 
force of law, Reversed. AIR 1970 SC 
1244 and AIR 1971 SC 1828, Overrul- 
ed. (Paras 63, 67, 71, 195, 

196, 197) 


The expression ‘other. authorities’ 
in Art. 12 is wide enough to include 
within it every authority created bya 
statute and functioning within the 
territory of India, or under the con- 
trol of the Government of India. The 
expression ‘other authorities’ will in- 
clude all constitutional or statutory 
authorities on whom powers are con- 
ferred by law. AIR 1967 SC 1857 Foll. 

(Para 36) 


There is no substantial difference be- 
tween a rule and a regulation inasmuch 
as. both are subordinate legislation 
under powers conferred by the sta- 
tute. A regulation framed under a 
statute applies uniform treatment to 
every one or to all members of same 
group or class. The Oil and Natural 
Gas Commission, the Life Insurance 
Corporation and Industrial. Finance 
Corporation are all required by the 
statute to frame regulations inter alia 
for the purpose of the duties and con- 
duct and conditions of service of offi- 
cers and other employees. These re- 
gulations impose obligation on the 
statutory authorities. The statutory 
authorities cannot deviate from the 
conditions of service. Any deviation 
will be enforced by legal sanction of 
declaration by Courts to invalidate 
actions in violation of rules and re- 
gulations. (Para 33) 

The Life Insurance Corporation 
Act-as well as the Industrial Finance 
Corporation Act confer power on the 
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Corporation to make regulations as to 
the method of recruitment of em- 
ployees and the terms and conditions 
of service of such employees or agents. 
The Oil and Natural Gas Commission © 
Act 1959 under Section 12 states that 
the functions and terms and condi- 
tions of service of employees shall 
be such as may be provided by regu- 
lations under the Act. Regulations 
under the 1959 Act provide inter alia 
the terms and conditions of appoint- 
ment and scales of pay of the em- 
ployees of the Commission. The 
regulations containing the terms and 
conditions of appointment are impe- 
rative. The administrative instruction 
is the entering into contract with a 
particular person but the form and 
content of the contract is prescriptive 
and statutory. These statutory bodies 
have no free hand in framing the con- 
ditions and terms of service of their 
employees. These bodies arc bound to 
apply the terms and conditions as 
laid down in the regulations. Any 
breach of such compliance would bea 
breach of the regulations which are 
statutory provisions. These regula- 
tions are not only binding on the au- 
thorities but also on the public. (Case 
Law discussed.) (Paras 22, 23) 


The Oil and Natural Gas Commis- 
sion is owned by the Government. It 
is a statutory body and not a com- 
pany. The Commission has the exclu- 
Sive privilege of extracting petroleum. 
The management is by the Govern- 
ment. It can be dissolved only by the 
Government. The Life Insurance Cor- 
poration is owned by the Government, 
The Life Insurance business is na- 
tionalised and vested in the Corpora- 
tion. No other insurer can carry on 
life insurance business. The manage- 
ment is by the Government. The dis- 
solution can be only by the Govern- 
ment. The Industrial Finance Corpora- 
tion is under the complete control and 
management of the Central Govern- 
ment. Citizens cannot be § sharehol- 
ders. Certain specified institutions 
like Scheduled Banks, Insurance Com- 
panies, Investment Trusts and Co- 
operative Banks may apply for the 
shares. The Central Government’ may 
acquire shares held by shareholders 
other than the Development Bank. 


After such acquisition, the Govern- 


‘ment may direct that the entire under- 
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taking of the Corporation shall be 
vested in the Development Bank. The 
Corporation cannot be dissolved except 
by the Government. 
(Paras 60, 61, 62) 
Whenever a man’s rights are af- 
fected by decision taken under statu- 
tory powers, the Court would pre- 
sume the existence of a duty to ob- 
serve the rules of natural justice and 
compliance with rules and regulations 
imposed by statute. (Para 33) 


Per A, Alagiriswami. J. (Contra) 

The mere fact that regulations 
are made in respect of the conditions 
of service of the employees of a cer- 
tain institution or organisation does 
not mean that those conditions are 
statutory. No doubt these are the con- 
ditions of service applying to their 
employees. But if there is breach of 
those conditions it cannot be said that 
there is a breach of any statutory 
provision. (Para 162) 
Cases Referred: Chronological Paras 


AIR 1973 SC 855 = (1973) 1 SCC 403 
26, 32, 189 
AIR 1971 SC 1828=(1971) 2 SCC 192 


=1971 Lab IC 1129 26, 30, 31, 
188, 189 

(1971) 1 WLR 1578 = (1971) 2 Ail 
ER 1278 118 


AIR 1970 SC 82 = (1969) 3 SCR 995 
= 1970 Lab IC 212 124, 127 
AIR 1970 SC 245 = (1970) 1 SCR cae 
18 


AIR 1970 SC 1150 = (1970) 3 ae 363 
=1970 Lab IC 1029 124, 128 
AIR 1970 SC 1244 = (1970) 2 SCR 
950 = 1970 Lab IC 1044 26, 31, 
187, 189 

AIR 1969 SC 744 = (1969) 3 SCR ae 


= 1969 Lab IC 1139 
1306 = (1969) 3 SCR 
- 424, 126 


1969 Lab IC 142 
l 171 
(1967) 1 SCR 652 

124 


AIR 1969 SC 
773 
AIR 1969 Cal 95 = 


i 


AIR 1967 SC 948 
AIR 1967 SC 1753=(1967) 3 SCR ot 


AIR 1967 SC 1857 = (1967) 3 SCR 377 
36, 37, 63, 76, 78, 174, 

182, 192 

AIR 1966 SC 282. = (1965) 3 SCR 453 
= 1966 Cri LJ 189 26 
AIR 1966 SC 1364=(1968) 3 SCR 40 
A ao 31, 171, 


-188, 129 s 


v. Bhagatram 


(1965) 1 Ch 32 = 


(1922y: 2 
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AIR 1965 SC 1059 `= (1965) 1 SCR 375 
181 


1965 AC 512 = 1965 1 All ER 450 
106 

. (1964) 1 All ER 923 
38, 173, 169 

AIR 1964 SC 600 = (1964) 5 SCR 683 


171 

AIR 1964 SC 847 = (1964) 5 SCR 528 . 
26, 29, 178 

AIR 1964 SC 1486 = (1964) 7 SCR 17 
110, 171, 179 

ATR 1964 SC 1680 = (1964) 3 SCR 55 


26, 28, 188, 189 
AIR 1963 SC 1464 = (1964) 1 SCR 656 


180 
AIR 1963 SC 1811 = (1964) 4 SCR 99 
127, 177 

foe 359 US 535 = 3 Law ed 2nd 

122 

AIR 1958 SC 36 = 1958 SCR 828 171 
(1957) 2 All ER 129 = (1957) 1 WLR 

594 120 © 


AIR 1955 SC 549 = (1955) 2 SCR 225 
171 
(1955) 1 QB 515 = (1955) 1 All oe 


AIR 1951 All 257 = ILR (1951) 1 All 
269 (FB) 
(1950) 1 KB 18 = 65 TLR 422 127, 
173, 175, 177 — 
179, 192 
(1948) 2 All ER 432 = (1949) 1KB35 © 
127 


(1946) 326 US 501 = 90 Law ed 265 
: 94 


(1945) 326 US 572 = 90 Law ed 326 — 
| 104, 170 

(1945) 326 US 721 = 90 Law Ed 427 
; 99 


(1944) 323 US 192 = 89 Law ed 173 
101 

AIR 1937 PC 31 = 64 Ind App -59 
164, 192 

(1937) 304 US 405 = 82 Law ed 1427 
105 

(1934) 293 US 214 = 79 Law ed a 
17 


(1933) 292 US 360 = 78 Law ed 1307 


104, 170 

(1931) 286 US 73 = 76 Law ed e84 
AIR 1927 PC 27 = 64 Ind App 40 

| 164, 192 

(1926) 273 US 418 = 71. Law ed 18 

- (1926) 273 US 536 = 71 Law ed 759 
| a o. 102 
(1924) 1 Ch 483 = 93 LJ Ch 209 120 


Ch 490 = 91 LJ. Ch 829. 20. 
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(1919) 1 Ch 387 = 88 LJ Ch 195 20 
(1905; 199 US 437 = 50 Law Ed 261 


105 
(1902) AC 484 = 71 LJ KE 857 127 
(1901) 2 KB 781 = 
(1898) 2 QB 91 = 67.LJ QB 782 17, 


30, 174 

(1897) ‘AC 22 = 66 LJ Ch 35 
. (1891) 1 QB 349 = 60 LJ QB 123 17 
(1881) 109 US 3 = 27 Law ed 835 95 
(1820) 6 Wheat 204 = 5 Law ed 242 
170 
(1819) 4 Wheat 316 = 4 Law ed 579 


| g4 
155 Mass 216 117 
299 N. Y. 512 - 100 

Mr. F. S. Nariman, Addl. Sol. 


Gen. (In C.A. No. 2137” of 1972) Mr. 
A. K. Sen, Sr. Advocate (In C.A. No: 
1655 of 1973). (Mr. B. Dutta, Advocate 
with him), for Appellants. Mr. Pra- 
mod Swarup, Advocate (In C.A. No. 
1879 of 1972) for Appellant: Mr. M. 
K. Ramamurthy, Sr. Advocate, (M/s. 
Janardan Sharma and Jitendra Shar- 
ma, Advocates with him), for Appel- 
lant (In C.A. No. 115 of 1974).. M/s. 
R. K. Garg, S. C. Agarwala, S. S. 
Bhatnagar and V. J. Francis, Advo- 
cates of M/s. Ramamurthy & Co. (in 
C.A. No. 2137 of 1972) for Respondent 
No. 1; Mr. M. K. Ramamurthy Sr. 
Advocate, (Mr. J. Ramamurthy, Advo- 
cate with him), for Respondents (In 
C.A. Nos. 1655 of 1973 and 1879 of 1972 
and for Intervener (InC.A, No. 1655 of 
1973). Mr. F. S. Nariman Addl. Sol. 
Gen. of India (Mr. I. N. Shroff, Advo- 
cate with. him), for Respondent No. 1 
(In C.A. No. 115 of 1974). Mr. P. K. 
Pillai, Advocate, (In C.A. No. 2137 of 
1972) for Intervener; Mr. F. S. Na- 
riman Addl. Sol. Gen. of ~ India (M/s 
Vv. J. Taraporewala, O. C. Mathur, 
Mohan Prasad Jha and K. J. John, 
Advocates with him), for A 
Intervener (Air India) =. ` | 

Judgments of the Court were deli- 
vered hy 


A. N. RAY, C. J.: (For himself 
and on behalf of Y. V. Chandrachud 
and A.C. Gupta, JJ.):— There are two 
questions for consideration in these 
appeals. First, whether an order for 
removal from service contrary to re- 
fulations framed under the Oil and 
Natural Gas Commission Act, 1959: 
the I dustrial Finance Corporation 
Act, 1940; aud the Life Insurance Cor- 
povation Act;- 1956 would enable the 
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employees to a declaratidn against 
the statutory corporation of continu- 
ance’ in service or would only give 
rise to a claim for damages. Second, 
whether an employee of a statutory 
corporation is entitled to claim pro- 
tection of Articles 14 and 16 against 
the Corporation. In short the question 
is whether these statutory corpora- 
tions are authorities within the mean- 
ing of Article 12. - 

2- The statutes for consideration 
are the Oil and Natural Gas Com- 
mission Act, 1959; the Industrial Fi- 
nance Corporation Act, 1948; and the 
Life Insurance Corporation Act, 1956. 
The question which really falls for 
decision is whether regulations fram- 
ed under these statutes ae the force 
of law. : 


3. The Oil and Natural Gas 
Commission Act, 1959 hereinafter re- 
ferred to as the 1959 Act established 
the Commission as a body corporate 
having perpetual succession and a 
common seal, The composition of the 
Commission is the Chairman, and ‘not 
less than: two, and not” more than 
eight, other members appointed by 
the Central Government. One of the 
members shall be a whole-time Fi- 
nance Member in charge of the finan- 
cial matters relating to the Commis- 
sion. The Central Government mav, 
if it thinks fit, appoint one of the 
members as Vice-Chairman of the 
Commission. Under Section 12 of the 
1959 Act the Commission may, -for 
the purpose of performing its func- 
tions or exercising its powers, appoint 
such number of employees as it may 
consider necessary. The functions and 
the terms and: conditions of — ser- 
vice of such employees shall be such 
as may be provided by regulations 
made under the 1959 Act. THere yo 
an’ existing organisation set up: 
pursuance of a resolution of the Gov- 
ernment of India No. 22/29/55-C & G 
dated 14 August, 1956. Every person 
employed by the said existing organi- 
sation before the establishment of the 
Commission became an employee of 
the Corporation in accordance with 
the provisions contained in Section 13 
of the 1959 Act. 


4. Sections 21 and 32 of the 
1959 Act are important. Section 31 
states that the Central Government 
may, by notification in tha Official 


` 
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= 
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and not -commercial functions (cf. 
‘London County Territorial and Auxi- 
liary Forces Association V. Nichols), 
-- (1948) 2 All ER 432. 

128. In Hindustan Steel case 

(1970) 3 SCR 363 = (AIR 1970 SC 
1150) (supra) it was argued before 
the Constitution Bench that since it 
was entirely financed by the Govern- 
- ment and its management was direct- 
ly the responsiblity of the Pressident, 
the post was virtually under the Gov- 
ernment of India. Hindustan Steel 
was a Government company and a 
private limited company. Its Articles 
of Association as also the Indian Com- 
panies Act rendered the ordinary com- 
pany law inapplicable in certain res- 
pects and conferred unlimited powers 
of management on the President. of 
India and his nominees. It was entire- 
ly owned by the Union of India. 
Court heldthat the Hindustan Steel 
had itsindependent existenceand by 
the law relating to corporations it was 
distinct even from its members, though 
the question for. decision therein was 
whether Article 311 of the Constitu- 
tion applied to the employee in ques- 
tion. he se 

129. I shall now compare these 
cases with those relating to the 
and Natural Gas Commission, the 
Life Insurance Corporation of India 
and the Industrial Finance Corpora- 
tion with which these four appeals 
are concerned. 

130. The Oil and Natural Gas 
- Commission consists of the Chairman, 
and not less than two, and not more 
than eight, other members appointed 
by the Central Government. The Cen- 
tral Government may, if it thinks fit, 
appoint one of the members as Vice- 
Chairman of the Commission. The 
Commission may, for the purpose of 
performing its functions or exercis- 
ing its powers, appoint such number 
of employees as it may consider neces- 
sary. The functions and the terms 
and conditions of service of such em- 
ployees shall be such as may be pro- 
vided by regulations made under the 
1959 Act. The Commission may, W1 
the previous approval of the Central 
Government, by notification in the 
Official Gazette, make regulations 
not inconsistent. with the Act and the 
rules made thereunder, for enabling it 
to discharge its functions under the 
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Act. The regulations provide inter 
alia for the terms and conditions of 
appointment and service and the 
scales of pay of employees of the 
Commission; the time and place of 
meetings of the Commission, the 
procedure to be followed in regard to 
the transaction of business at such 
meetings; the maintenance of minutes 
of meetings ofthe Commission and the 
transmission of copies thereof to the 
Central Government; the persons by 
whom, and the manner in which pay- 
ments, deposits and investments may 
be made on behalf of the Commission: 
the custody of moneys required and 
the maintenance of accounts, The Cen- 
tral Government may amend, vary or 
rescind any regulation which it has 
approved; and thereupon the regula- 
tion shall have effect accordingly but 
without prejudice to the exercise of 
the powers of the Commission under 
sub-section (1) of Section 32. 


131. The Life Insurance Cor- . 
poration was established by the Life , 
Insurance Corporation Act, 1956. - 
Under Section 49 of the Act the Cor- 
poration may, with the previous ap- 
proval of the Central Government, by 
notification in the Gazette of India, 
make regulations not inconsistent 
with the Act and the rules made 
thereunder to provide for all matters 
for which provision is expedient for 
the purpose of giving effect to the 
provisions of this, Act. The regulations 
may provide inter alia for the powers 
and functions of the Corporation 
which may be delegated to the Zonal 
Managers the method of recruitment 
of employees and agents of the Cor- | 
poration and the terms and conditions — 
of service of such employees or agents 
the terms and conditions of service of 
persons who have become employees 
of the Corporation: under Section 11 
of the Act; the number, term of 
office and conditions of service of 
members of Boards constituted under 
Section 22 of the Act; the manner in 


which the Fund of the Corporation 
shall -be maintained; the form and 


manner in which policies may be 
issued and contracts binding on the 
Corporation may be executed. i 

132. The Industrial Finance 
Corporation was set up by the Indus- - 
trial Finance Corporation Act, 1948. 
The superintendence of the business | 


1364 S. C. [Prs, 132-136] Sukhdeo 


of the Corporation is entrusted to a 
Board of Directors. The Central Gov- 
ernment may make rules in consulta- 
tion with the Development Bank not 
inconsistent with provisions of 
the 1948 Act and to give effect to the 
provisions of the Act. Sec. 43 of the Act 
enacts that the Board may with the 
previous approval of the Development 
Bank make regulations not inconsistent 
with the Act and the rules made 
' thereunder to provide for all matters 
for which provision is necessary or 
expedient for the purpose of giving 
. effect to the provisions of this Act. 
The Development Bank means the 
Industrial Development Bank. esta- 
blished under the Industrial: Develop- 
ment Act, 1964. The shares of the 
Central Government in the Corpora- 
tion shall stand transferred to the 
Development Bank when the Central 
Government shall so notify. The re- 
gulations provide inter alia for the 
holding and conduct of elections under 


' this Act including the final decision of - 


‘doubts or disputes regarding the 
validity of the election; the manner 
in which and the conditions subject to 
which the shares of the Corporation 
may. be held and transferred; the man- 
ner in which general meetings shall 
be convened, ‘the procedure to be fol- 
Jowed thereat; the duties and conduct, 
salaries, allownces and conditions of 
service of officers and other employees 
and of advisers and agents of the 
Corporation. -> : 


133. All these Acts confer rule- 
making power on the Central Govern- 
ment and it is not necessary to refer 
to them for the purpose of these cases. 
It is necessary only to refer to the 
regulation making power conferred 
on the three organisations under con- 
sideration. On behalf of these organi- 
sations the contention advanced was 
that the regulations relate to internal 
management, that the terms and con- 
ditions of service of employees as 
laid down in the regulations are not 
law but merely rules for' the purposes 
' of internal management. In so far as 
the appointments of the various em- 
ployees of these three organisations 
are concerned they are appointed by 
contract and these regulations mere- 
ly' form part of those contracts. On 

half of the employees the conten- 
tion was that as the source of the 
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power to make regulations is the sta- 
a the regulations are- themselves- 
aw. :; 

134. Under el. (51) of Section 3° 
of the General Clauses Act, 1897 
“rule” means a rule made in exercise 
of a power conferred by any enact- 
ment, and shall include a regulation 
made as a rule under any enactment. 


135. Section 20 of the General 
Clauses Act reads as follows: 


“20. Where, by any Central Act 
or Regulation, a power to issue any 
notification, order, scheme, rule, form, 
or bye-law is conferred, then expres- 
sions used in the notification, order, 
scheme, rule, form, or bye-law, if it 


.is made after the commencement of 


this Act, shall, unless there is any- 
thing repugnant in the subject or con- 
text, have the same-respective mean- 
ings as-in the Act or Regulation con- 
ferring the power.” 


The compendious term “Subordinate 
Legislation” refers to notifications, 
orders, schemes, rules and bye-laws 
referred to in Sections 20 and 21 of 
the General Clauses Act. It would be 
noticed that the word “order” used in. 
the General Clauses .Actisnot used in 
the same sense that word is used in 
England where orders are excluded 
from the. statutory definition of sta- 
tutory rules as being administrative. 
The Committee on Ministers’ Powers 
suggested that regulations should be 
used for substantive law and rules 
for procedural law, while orders 
should be reserved to describe the 
exercise of executive power or the 
taking of a judicial or quasi-judicial 
decision. It would be noticed that this 
scheme is completely different from. 
the Indian legislative practice. . The 
word “order” very often. is used in 
India for certain types of subordinate 
legislation for various control orders 
like the “Rationing Order”. There are 
a number of statutes on the Statute 
Book in India where the word “re- 
gulation” is used to refer to the re- 
gulations made by bodies other than 
the State. The word “rule” is always 
used to refer to the subordinate legis- 
lation made by virtue of powers con- 
ferred. 


. 136. The regulations - framed 
under the regulation ‘making power 


‘conferred by the three Acts in ques- 


1975 


tion are not the regulations as defin- 
ed in the General Clauses Act. 

interpreting Indian statutes it -is un- 
necessary and might sometimes be 
misleading to refer to the provisions 


of English law in connection with: 


subordinate legislation. We have to 
refer only to the General Clauses Act 
and the Indian Legislative practice. 
Though “rule” is defined as including 
a regulation made as a rule, it cannot 
be said that regulation making power 
conferred on the three organisations 
in question is a rule-making power. 
Under the legislative practice in India 
the rule-making power is conferred 
on the State and the power to make 
regulations is conferred on. bodies .or 
organisations created by the statute. 


137. The Air Corporations Act, 
1953 which deals with Indian Airlines 
and Air India International confers 
power on the Central Government to 
make rules under Section 44 with re- 
gard to terms and conditions of ser- 
vice of the Geriéral Managers and 
such categories of officers as may he 
specified from time to time under 
sub-section (1) of Section 8. Under 
sub-section (2) of S. 8 every person 
employed by each of the Corporations 
shall be subject to such conditions of 
service and shall be entitled to such 
remuneration and privileges as may 
be determined by regulations made 
by the Corporation by which he is 
employed. Under Section 45 the Cor- 
porations have the power to make re- 
-gulations among other things regard- 
ing terms and conditions of service of 
officers and other employees of the 
Corporation other than the General 
Manager and officers of any other 
categories referred to in Section 44. 

138. Under the All-India In- 
stitute of Medical Sciences Act, 1956 
the Central “Government has the 
power to make rules under Sec. 28, 
including the power to make rules re- 


garding the conditions of service of 


‘members of the Institute, the allow- 
ances to be paid to the President and 
members of the Institute and the 
~ number of officers and employees 
that may be appointed by the Insti- 
tute and the manner of such appoint- 
ment. Under Section 29 the Institute 
has the power to”: make regulations re- 
garding the allowances, if any, to be 
paid to the Chairman and the mem- 
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bers of: the Governing Body and of 
standing. and ad hoc committees and 
the tenure of office, salaries and al-- 
lowances and other conditions of ser- 
vice of the Director and other offi- 
cers and employees of the Institute 
including teachers appointed by the 
Institute.. 

139. -On the other hand, under 
the Central Silk Board Act, 1948 it is 
the Centrai Government that has the 
power to make rules regarding the 
staff which may be employed by the 
Board and the pay and allowances, 
leave and other conditions of service 
of officers and other employees of the 
Board. The Board has no power to 
make regulations. 


140. Under the Chartered Ac- 
countants Act, 1949 it is the Council 
that has the power to make regula- 
tions about various matters. The Cen- 
tral Government has, however, the 
power.:to direct the Council to make’ 
any regulations or to amend or re- 


voke any. regulations already- made S 


within, such period as it may specify 
in this behalf, There is however no 
rule making power conferred on the 
Central Government. 


14i. Under the Indian Corin 


Committee Act, 1944 the Central Gov- 


ernment has the power to make rules, 
including. many others, the power for 
regulating grant of pay and leave to 
officers and servants of the Commit- 
tee as also the pensions, gratuities, 
compassionate allowances and travel- 
ling allowances. The power of the 
Committee to make regulations is, 
however, very limited and relates 
only to demanding security from offi- ` 
cers and servants of the Committee 

and the Provident Fund. 


142. Under the Coffee Act, 
1942 only the Central Government | 
has the power to make rules and the 


Coffee Board has no. power to make . 


any regulations. 


. 143. Under the Coir Industry 
Act, 1953 the Central Government has - 
the power to make regulations and 
the Board to make bye-laws regard- 
ing the appointment, promotion . and 
dismissal of its officers and other em- 
ployees other than the Secretary and 
the creation and abolition of their ` 
posts, as well as the conditions of ` 
service of its officers -and other em- : 
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ployees other than the Secretary in- 

cluding their pay, leave, leave allow- 
-ances, pensions, gratuities, compassi- 
onate allowances and travelling al- 
lowances and the establishment and 
maintenance of a proviceng fund for 
them. 

144. Under he Cost and Works 
Accountants Act, 1959 only the Coun- 
cil has the power to make regulations 
and the Government has no power to 
make rules. . 

145. Under the Damodar Val- 
ley Corporation Act, 1948 the Cen- 
tral Government has the power to 
make rules and the Corporation to 
make regulations among other things 
regarding making of appointments 
and promotion of its officers and ser- 
vants, and specifying other conditions 
of service of-its officers and servants. 


146. Under the Dentists Act, 
1948 the State Governments ‘alone 
have the power to make rules includ- 
ing rules regarding the term of office 
and the powers and duties of the Re- 
gistrar and other officers and servants 
of the State Dental Council. The State 
Councils have no powers to make any 
regulations. 


~ 147 The Deposit 

Corporation Act, 1961 enables the 

Corporation to make regulations but 

confers no power on the Government 
to make rules. 


- 148. Under . the Electricity 
(Supply) Act, 1948 the State Govern- 


ments have the power: to make -rules . 


and the Board makes regulations. 


149. Under ‘the Employees’ 
State Insurance Act, 1948 the Central 
Government has the power to make 
rules in respect of certain matters and 
the State Governments in respect of 
certain other matters, but the 
poration has the power to make re- 
gulations regarding the method of re- 
cruitment, pay and allowances, dis- 
cipline, superannuation benefits and 
other conditions of service of officers 
and servants of the Corporation other 
than the principal officers. The State 
Governments ‘have the power to make 
rules regarding the conditions of ser- 
vice of staff employed in the hospi- 
tals, dispensaries and institutions 
maintained ‘by the: Corporation. The 
important point to note about provi- 
sions of this Act is that the regula- 
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tions made by the Corporation shall 
be published in the Gazette of India 
and thereupon shall have effect as if 
enacted in the Act. It shows that 
where the Parliament intended that a 
regulation should have statutory ef- 
fect it said so specifically. This also 
illustrates the provision of C1. (51) of 
Section 3 of the General Clauses Act 
which defines ‘rule’ as including a 
Soan intended to be made as a 
rule 


150. The Faridabad Develo: 
ment Corporation Act, 1956 confers 
the power to make rules on the Cen- 
tral Government but no power is 
given to the Corporation to make any 
regulations. . 

151. The Indian Medicine Cen- 
tral Council Act, 1970 confers the 
power to make rules on the Central 
Government and the power to make 
regulations on-the Central Council of 
Indian Medicine including the power 
to make regulations regarding the 
tenure. of office, and the powers and. 
duties of the Registrar and other offi- 
cers and servants of the Council and 
the appointment, powers, duties and 
procedure of inspectors and visitors. 


152. The Industrial Develop- 
ment Bank of India Act, 1964 confers 
powers on the Board of Directors of 
the Bank to make regulations but no 
rule-making power on the Govern- 
ment. 


153. The International Air- 
ports Authority Act, 1971: confers 
power on the Central Government to 
make rules and on the Authority to 
make regulations including regula- 
tions regarding the conditions of ser- 
vice and the remuneration of officers 
and other employees appointed by it. 


. ‘154. The Khadi and Village 
Industries Commission Act, 1956 con- 
fers the power to make rules on the 
Central Government and the power to 
make regulations on the Commission 
including ‘regulations regarding the 
terms and conditions of appointment 
and service and the scales of pay of 
officers and servants of the 
sion other than the Secretary and the 
Financial Adviser to the Commission 
which are to be regulated by rules 
made by the Government. 

155. - Under the Life E 
Corporation. Act, -1956 the power. to 


Commis- - 
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make rules is with the Central Gov- 
ernment and the power to make re- 
gulations with the Corporation. 


156. Under the Major Port Trusts 
Act, 1963, the Central Government 
has the power to make rules and the 
Board of Trustees for the Port the 
power to make regulations including 
the power regarding the appointment, 
promotion, suspension, removal and 
dismissal of its employees, their leave, 
leave allowances. pensions, gratuities, 
compassionate allowances and travell- 
ing allowances andthe establishment 
and maintenance of a Provident Fund 
or any other fund for their welfare, 
and the terms and conditions of ser- 
vice of persons who Pecome employees 
of the Board. 

157. The Marine Produc Ex- 
port Development Authority Act, 1972 
enables the . Central Government to 
make rules and the Marine Products 
Export Development Authority to 
make regulations. 


158. The Indian Medical Coun- 
cil Act, 1956 confers power on the 
Central Government to make rules 
and on the Council to make - regula- 
tions including the tenure of office 
and the powers and duties of the Re- 
gistrar and other officers and servants 
of the Council, the appointment, 
powers, duties and procedure of medi- 
cal inspectors and visitors. 


159. The Monopolies and Rest- 
rictive Trade Practices Act, 1969 con- 
fers the power to make rules on the 
Central Government and the power 
to make regulations on the Monopo- 
lies and Restrictive Trade Practices 
Commission. l 

160. The National Co-opera- 
tive Development Corporation’ Act, 
1962 confers the power to make rules 
on the Central Government and the 
power to make regulations on the 
Corporation. 

161. I. have gone through the 
various statutes only to point out that 
under the Indian. Legislative practice 
rules are what the Central Govern- 
ment or the State Governments make 
and the regulations are made by any 
institution or organisation established 
by a statute and where it is intended 
that the regulation should have effect 
as law the statute itself says so. It is, 
therefore, as I stated earlier, unneces- 
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sary and may be even misleading to 
refer to the English practice in inter- 
preting the word ‘regulation’. 


162, My learned brothers say 
that the regulations under the Oil & 
Natural Gas Commission Act provide 
for the terms and conditions of ap- 
pointment and service and scales of 
pay of the employees of the Commis- 
sion, regulations are imperative and 
the administrative instruction is the 
entering into contract with the parti- 
cular person, but the form and con- 
tent of the contract is prescriptive 
and not statutory. Administrative in- - 
structions are not necessarily in re- 
lation to a particular person, they 
may relate to a whole class of persons 
even as rules and regulations may. To 
say that because the regulations con- 
tained the terms and conditions of 
appointment they are statutory is to 
beg the question. I have extracted the 
power to make regulations found in 
the various statutes merely to show 
that the power to make regulations 
may be of different kinds. An institu- 
tion like the Life Insurance Corpora- 
tion which has its offices and em- 
ployees all over the country has 
necessarily got to. have a standard set 
of conditions of service for its various 
classes of employees. That is why 
they are made subject of regulations. — 
But the mere fact that regulations are 
made in respect of the conditions of 
service of the employees of a certain 
institution or organisation does not} ° 
mean that those conditions are statu-| ` 
tory. No doubt these are the condi- 
tions of service applying to their em-| 
ployees. But if there is breach of 
those conditions it cannot be said pe 
there is a breach of any statutory 
provision. 

163. While rules are generally 
made by the Government, the regula- 
tions are made by a body which is a 
creature of the statute itself with’ its 
powers limited by the statute. While 
rules apply to all matters covered by ' 
the statute, the scope of the regulations 
is narrower being usually confined to 
internal matters of the statutory body 
such as the conditions of service of its . 
employees. When regulations stand- 
ardise the conditions of service of the 


employees or purport to formulate . 


them, their character is further dilu- 
ted by the nature of.the subject-mat- 
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ter. For, -service or employment is 
basically a contract which is deeply 
rooted in private law. A mere stan- 
dardisation or enumeration of the 
terms of a service contract is not, 
therefore, ordinarily sufficient to con- 
vert it into a statutory status, For, 
the statute itself is silent and does 
not confer any security of tenure on 
the employee. The Corporation has a 
complete discretion in framing the re- 
gulations and giving such protection 
thereunder to its employees as it 
thinks fit. The amount of the protec- 
tion thus depends on their own dis- 
cretion. It is not given by a manda- 
tory statutory obligation imposed on 
the Corporation from above. For the 
Corporation can vary the terms of the 
regulations at any time thus depriv- 
ing its employees of the security . of 
tenure of service. The matter is thus 
one between the employee and the 
‘employer which is precisely the case 
of a service contract. A breach of 
such conditions is therefore a breach 
of the service contract remediable by 
damages rather than an ultra vires 
action to be set aside by a declaration 
or mandamus. 


164. As argued on behalf of 
the three organisations the regulations 
are about the conditions 
which are offered to its employees in 
the form of a contract, The result of 
accepting the argument that these 
powers are statutory would be to hold 
that the employees of the various 
organisations and institutions which 
are governed ‘by the various statutes 
I have enumerated“above would be 
deemed to have their service condi- 
tion fixed by statutes. Even assuming 
that their conditions of service are 
fixed by statute it does not mean that 
the removal of an employee contrary 
to those ‘conditions would necessarily 
result in the removal having to be de- 
clared void. That was the position, for 
instance, under Section 96-B of the 
Government of India Act, 1919 till 
Section 240 was- introduced in the 
Government of India Act, 1935. (See 
Venkat Rao’s case, AIR 1937 PC 31, 
and Rangachari’s case, AIR 1937 PC 
27). 


165. It does not seem correct 
to say that these statutory bodies have 
no free hand in framing the condi- 
tions and terms of service. of their 
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employees. It is true that they have 
to offer terms and conditions as laid 
down in the regulations. But it is in- ` 
correct to say that they are not free 
to frame such terms and conditions as 
they think proper. They are the au- 
thorities to make the regulations and 
therefore can make any regulations 
regarding the conditions and terms of 
service of their employees and also 
change them as they please. It can- 
not therefore be said that they are 
bound by these terms and conditions 
of service. Indeed there is no obliga- 
tion on them: to make regula- 
tions regarding the terms and 
conditions of service of their em- 
Ployees. It has been held by this 
Court that in the case of public 
servants though the Governments have 
power to make rules under the pro- 
viso to Art. 309 or undertake legisla- 
tion regarding terms and conditions 
of service of Government servants, 
they can either by administrative in- - 
structions or executive orders also re- 
gulate the terms and conditions of 
their service. Corporations also can « 
do so and even if they make’ regula- 
tions those regulations cannot be said. 
to be law in relation to them. While 
regulations made by one body which 
another body is bound to observe can 
be said to. have the effect of law, the 
regulations which a body makes and 
can change and which it need not 
even make cannot be said to have the 
effect of law in relation to that body. 


166. The learned Additional 
solicitor General submitted that re- 
regulations could not have the force 
of law because these regulations are 
similar to regulations framed by a 
company incorporated under the Com- 
panies Act. My learned brothers say 
that the fallacy lies in equating rules 
and regulations of a company wih 
rules and regulations framed by a 
statutory body. I do not see where the 
fallacy lies. A company makes rules 
and regulations in ‘accordance with 
the provisions of the Companies Act. 
A statutory body makes regulations 
under the powers conferred by the 
statute creating that body. Both stand 
on the same footing as both derive 
their authority one from the Compa- 
nies Act and the other from the Act 
which creates that body, for instance 
in the case of the Life Insurance Cor- 
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poration from the Life Insurance Cor- 
poration Act, 1956. The fact that a 
Corporation like the Life Insurance 
Corporation is created by the statute 
itself anda company comes into exist- 
ence in accordance with the provi- 
sions of the Companies Act does not 
make any difference to this situation. 
Merely because a body happens to be 
a statutory body it does not become 
any the less entitled to frame regula- 
tions which would be of the. same 
kind as the regulations made 
company. Whether a corporation ora 
company is created by a statute or 
under a statute does not . make any 
difference to this principle. 


167. The logic of the. three 
decisions, the validity of which my 
learned brothers have accepted in 
their decision in W.P. No. 43 of 1972 
= (AIR 1975 SC 1329) requires that 
it should be applied to the employees 
of these three organisations. There is 
no reason in principle why a different 
result should follow just because a 
Corporation happens to be established 
by a statute whereas it is different in 
the case of a company, Whether an 
institution or organisation is ` esta- 
blished by a statute or under a. sta- 
tute in principle there is no difference 
between their powers. Ultimately un- 
less it should be held that the insti- 
tution or organisation, in question is 
an ‘atthority’ within the meaning 0 
the term in Article 12 of the Constitu- 
tion there can be no question of the 


regulations framed by those organisa- 


tions being deemed to be law. 


168. In: order that an institu- 
tion must be an ‘authority’ it should 
exercise part of the sovereign power 
or authortiy of‘ the State. See in this 
eonnection the definition of the word 
in the General Clauses Act, which 
reads as follows: 


“Local authority” shall mean a 
municipal committee, - district board, 
body of port commissioners or other 
authority legally entitled to, or en- 
trusted by the Government with, the 


control or management of' a munici- 


pal or local. fund.” i o 
They are all concerned with exercis- 
ing part of the powers -of the ‘State. 
That is why a-Port Trust is given 
even: the power. to: make regulations 
to provide. that a breach. ofits regula- 
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tions would be punishable. In such a 
case it is undoubtedly exercising part 
of the power of the State. The whole 
purpose of the provisions of Part III 
of the Constitution is to confer fun- 
damental rights on the citizen as 
against the power of the State or those 
exercising the power of the State. 
None of these Corporations do so and 
so they cannot be the ‘State’ or ‘au- 
thority’. 


169. The case in British Broad- 
casting Corpn. v. Johns (1965 (1) Ch. 
32) is very much in point. It is not 
necessary to burden this judgment by 
quoting extensively from that deci- 
sion. It was held there that the B.B.C. 
was not an instrument of Govern- 
ment. It was argued in that case that 
the Crown was entitled to a mono- 
poly of broadcasting and therefore the 
Government purposes also include 
non-traditional provinces of Govern- 
ment if the Crown has constitutional- 
ly asserted that they. are to be within 
the province of Government. Will- 
mer, L. J. quoted with approval the 
remarks of Wilberforce, J., against 
whose judgment the Court of Appeal 
was being heard, to the effect: 


“So I come to the conclusion that 
however widely one may be inclined 
to extend the conception of an act or 
function of government the Crown 
has not taken the path of engaging it- 
self in a broadcasting service or of 
entrusting it to any agent. It has de- 
liberately chosen the alternative of an 


‘independent instrument.” 


There. can be no doubt that that is the 
position in respect of the three cor- 
porations we are dealing with. 

170. . The distinction between 
governmental functions and commer- 
cial functions is, therefore, clear 
enough. Even in the United States of 
America this distinction is clearly kept 


in mind. In ((1945) 90 Law ed. 326) 


it was- remarked: ; 
` “That there .is a constitutional : 
line between the State as government ` 


and the State as trader, was still more . 


recently made the basis of a decision 
sustaining a liquor tax against Ohio. © 
"If a State chooses to go into the busi- 
ness of buying and selling commodi- . 
ties, its right to do so may be conce- 
ded so far as the Federal Constitution | 
is concerned; but the exercise of the 7 
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tight is not the performance of a gov- 
ernmental function... . .When a State 


‘enters the market place seeking cus- 
tomers it divests itself of its quasi 
sovereignty pro tanto, and takes on 
the charrcter of a trader, so far, at 
least, as the taxing power of the fede- 
ral government is concerned.” (supra) 
((1933) 292 US 360 at p. 369 = 78 
Law ed 1307 at p. 1310 = 54 S Ct 
-725). When the Ohio Case was decided 
it was too late in the day not to 
recorrize the vast extension of the 
sphere of government, both State and 
national, compared with that with 
which the Fathers were familiar. It 
could hardly remain a satisfactory 
constitutional doctrine that only such 
State activities are immune from 
` federal taxation as were engaged in 
by the States in 1787. Such a static 
concept of government denies its es- 
sential nature. The science of govern- 
ment is the most abstruse 
sciences; if, indeed, that can be call- 
ed a science which has but few fixed 
principles, and practically consists in 
little more than the exercise of a 
sound discretion, applied to the exige- 
ncies of the state as they arise. It is 
the science of experiment.’ Anderson 
v. Dunn, (1820} 6 Wheat 204 (226) = 

5 Law ed. 242, (247). 


When this Court came to sustain 
the federal taxing power upon a trans- 
portation system operated by a 
State, it did so in ways familiar in 
developing the law from precedent to 
precedent. It edged away from reli- 
ance on a sharp distinction between 
the “governmental” and the “trading” 
activities of a State, by denying im- 
munity from federal taxation to a 
State when it “is undertaking a busi- 
ness enterprise ‘of a sort that is nor- 


mally within the reach of the federal 


taxing power and is distinct from the 
usual governmental functions that are 


‘immune from federal taxation in 
order to safeguard the necessary in- 
dependence of the State.” Helvering 
y. Powers; supra ( (1934) 293 US 214 
at p. 227 = 79 Law ed 291 at p. 296, 
55 S- Ct 117). 

It is, therefore, clear that Article 298 
of the Constitution cannot be resorted 
to for supporting the proposition that 
when the Statė enters into non-gov- 
ernmental activities that should also 
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of al- 


- of its executive power, 


ction. It is to be noted that 


A.I. R. 


be considered to be a governmental 
function. In this connection the his- 
tory of Article 298 as it is at present 
may be noted. 


171. In Ranjit Kumar Chat- 
terjee v. Union of India, (AIR 1969 
Cal 95) Basu. J. dealing with similar 
contention advanced before him, ob- 
sérved as follows: 


“(iii}- Mr. Dutt, for the petitioner 
relied strongly upon the provision in 
Article 298, as amended by the Con- 
stitution (Seventh Amendment) Act, 
1956, to argue that when Government 
takes up a business, it does so in the 
exercise of its ‘executive power’ and, 
therefore, whatever be the agency 
through which Government may car- 
ry on a business, that is identified 
with the Government. 


This argument, however, over- 
looks the object and scope of the Am- 
endment of the Article. Prior to this 
amendment, it was held in- some cases 


- that since there was no express pro- 


vision empowering the Government 
to enter into a trade, this could not 
be done without legislative sanction— 
— Moti Lal v. State of U, P. (AIR 
1951 All 257 FB). This view was over- 
ruled by. the Supreme Court in the 
case of Ram Jawaya v. State of Pun- 
jab (1955-2 SCR 225 = AIR 1955 SC 
549) and the Amendment: of 1956 sim- 
ply codifies the effect of the decision 
in Ram Jawaya’s case (1955-2 SCR 
225 = AIR 1955 SC 549) namely, 
that legislation is not required to em- 
power a Government to carry on a 
business, it can do so in the exercise 
except, of 
course, where a law is required by 
some other provision of the Constitu- 
tion, say, Article 19 (6). But ‘the ef- 
fect of the amendment is not to con- 
vert a commercial function of the 
Government into a governmental fun- 
even 
where a State Government carries on 
@ business. it cannot be treated as a 
governmental function to claim im- 
munity from Union taxation, without 
a declaration by Parliament by law 
under Article 289 (3) — vide AIR. 
1964 SC 1486 at p. 1492. If the Cen- 
tral Government carries on «@ busi- 
ness it can never be treated as:a goy- 
ernmental function to claim immuni- 
ty: from’ State taxation because’ Arti- 
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cle 285 (1) simply speaks of ‘the pro- 
perty of the Union’ and no business. 

- Tt has been held by the Supreme 
Court that even when the Govern- 
ment carries on a business depart- 
mentally as in the case of Railway, it 
cannot be treated as a ‘sovereign fun- 
ction’ for the purpose of ‘suability’. 
But that principle would not apply 
for the purpose of determining the 
status of its employees under Arti- 
cle 311. When the business is. carried 
on by a Department of the Govern- 
ment, as in the case of Railways, ob- 
viously, the: employees hold under 
the Government and not under any 
separate juristic entity, and so it has 
been held in numerous cases of Par- 
shotam v. Union of India, (ATR 1958 
SC 36), Moti Ram v.. N.E.F. Rly. (AIR 
1964 SC 600). The reason is obvious, 
namely, where the employer is a De- 
partment of the Government, no ques- 
tion of a separate legal entity arises.. 


The question, however, becomes 
different, where the business is carri- 
ed on through a separate legal person 
e.g. a statutory corporation or a com- 
pany (vide AIR 1966 SC 1364) be- 
cause in such a case, the employee is 
a servant of a legal entity other than 
the Government.” 


172. The reference to Art. 297 
of the Constitution in relation to the 
Oil & Natural Gas Commission’s case 
is not apt either. That Article does 
not declare that all oil wherever 
found is the property of the Govern- 
ment. It is only the oil found under 
the land in the territorial waters and 
the continental shelf that is the pro- 
perty of the Government., This would 
be also clear if one looks at the Oil 
Fields (Regulation and Development) 
Act, 1948. 


173. The decision in (1950-1 
KB 18) is very much in point in de- 
ciding the questions that arise in the 
present case. That case was concern- 


ed with the question whether the Bri- 


tish Transport Commission was a ser- 
vant or an agent of the Crown. It was 
brought into existence by a special 
statute which had many of the quali- 
ties which belonged to corporations 
of other kinds. It. had defined 
powers which it could not -exceed. 
There were.no shareholders to subs- 
cribe the capital. The money which 
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the Corporation needed was raised by 
borrowing and was guaranteed by the 
Treasury. If it could not repay the 
loss fell on the Consolidated Fund of 
the United Kingdom. All those who 
used the services which it provided 


. and all whose supplies depended on it 


were concerned in seeing that it was 
properly run. The. protection of the 
interests of the taxpayer, user and 
beneficiary was entrusted by Parlia- 
ment to the Minister of Transport. He 
was given powers over this corpora- 
tion-which were as great as those pos- 
sessed by aman who held all the 
shares in a private company. subject, 
however, to a duty to account to Par- 
liament for his stewardship. It was 
the Minister who appointed the direc- 
tors, the members of the Commission, 
and fixed their remuneration. They 
must give him any information he 
wanted. He was given power to give 
them directions of a general nature 
and they were bound to obey. The 
Court of Appeal said: 

“These are great powers but still 
we cannot regard the corporation as 
being his agent, any more than a com- 
pany is the agent of the shareholders, 
or even of a sole shareholder. In the 
eye of the law, the corporation. is its 
own master and is answerable as ful- 


ly as any other person or corporation. . 


It is not the Crown and has none of 
the immunities or privileges of the 
Crown. Its servants are not civil ser- 
vants, and its property is not Crown 
property.” 

Further on they remarked: 


“But the carriage of passengers 
and goods is a commercial concern 
which has never been the monopoly 
of anyone and we do not think that 
its unification under state control is 
any ground for conferring Crown 
privileges. upon it. 


The only fact in this case which 
can be said to make the British Trans- 


+ 


port Commission a servant or agent’ 


of the Crown is the control over it 
which is exercised by the Minister of 
Transport; but there is ample autho- 
rity both in this Court and in the 


House of Lords for saying that such 


control as he exercises is insufficient 
for the purpose.. .-. .In the absence of 


any such express provision, the pro- . 


per inference, in the case, at any rate, 
of a commercial corporation, -s that it 


pes 
‘ 
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acts on its own behalf, even though 
it is controlled by a government de- 
partment.” 


The. case. for cone erne any -one 
‘of the -three corporations under 
consideration as -a public autho- 
rity is much weaker than ‘that 
either of the ` British Broad- 


casting Corporation, (1965) 1 Ch 32 or ` 


the British Transport Commission. 


174, In (1898) 2 QB 91 in re- 
gard to by-laws it was- said: 


“But first it seems necessary to 
consider what is a by-law. A by-law, 
ef the class we are here considering, 
I take to be an ordinance affecting 


`: the public, or some portion of the 


public, imposed by some authority 
‘clothed with statutory powers order- 
ing something to be done or not to 
be done, and accompanied by some 
sanction or penalty for 
servance. It necessarily involves res- 
triction of liberty of action by persons 
who come under its- operation as to 
acts which, but for the by-law, they 
would be free to do or not do as they 
pleased. Further, it involves this con- 
sequence—that, if validly made,.it has 
the force of law within the sphere of 
its legitimate operation.” 

Contrast these with the effect of the 
regulations which we are considering. 
These regulations apply only to the 
employees of the corporation. They 
do not affect the public or any por- 


‘tion of the public, they do not order 


something to be done or not to be 
done accompanied by some sanction 
or penalty for its non-observance. In- 
deed it is this test that was applied 
in the Rajasthan Electricity Board’s 
case, (1967-3 SCR 377) = (AIR 1967 
' SC 1857). 

175. In Halsbury’s 
England (3rd ed., Vol. 9, 
law is set out thus: 


“All regulations made by a cor- 
poration and intended to bind not 
only itself and its officers and ser- 
vants, but members of the public 
who come within the sphere of their 
operation, may properly be called 
“bye laws,’ ” whether they are valid or 
invalid in point of law; but the term 
may also be applied to regulations 
binding only on the corporation. its 
officers and servants.” 

The distinction here is brought out 


Laws of 
p.. 40) the 


its non-ob- | 


ALR. 


between what we would call rules 
and regulations in our country. 

175A. Allen in his work ‘Law 
and Orders’ (3rd ed., p. 324) refers to 
the question raised in (1950) 1 KB 18 
(supra). After noting that it was un- 
doubtedly a public authority with 
large powers, and a considerable mea- 
sure of control was exercised over it, 
under the Transport Act, 1947, by the 
Minister of Transport; but in its acti- 
vities, its’ liabilities, the status of its 
employees. and its subordination to’ 
statute, it was essentially ‘a separate 
corporate body, in no way compara- 
ble to a Government department, goes 
on to observe: 

“It is interesting to note that had 
the decision been otherwise everyone 
of the half-million (approximately) - 
employees of the railways alone 
would have become a “servant or 
agent” of the Crown, entitled to the 
privileges of that status.” 

That unfortunately would be the ef- 
fect of what my learned brothers have 
chosen to do in their judgment. 

“176. It is now time to refer to 
the decisions of this Court relevant to 
the subject. . 
| 177. In (1964 (4). SCR .99) = 
(AIR 1963 SC 1811) Justice Shah 
pointed out that: 


“The question whether a cor- 
poration is an agent or servant of the 
State must be decided on the facts of 
each case, In the absence of any sta- 
tutory provision, a commercial cor- 
poration acting on its behalf, even if 
it is controlled wholly or partially by 
a Government department, will be 
presumed not to be a servant or an 
agent of the State. Where. however, 


_ the corporation is performing in sub- 


stance governmental, and not com- 
mercial, functions, an inference will 
readily be made that it is an agent of 
the Government.” 

The case in (1950) 1 KB 18 was reli- 
ed upon for this proposition. 


178. In (1964 (5).SCR 528) = 
(AIR 1964 SC 847) the order under 
consideration was one issued by the 
Central Government under Sec. 11 (2) 
of the Act in exercise of its powers 
under that section. By that section it 
was the Central Government that was 
given the power to alter (whether by 
way of reduction or otherwise) the re- 
muneration’ and other terms and con- 
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ditions of service to such an extent 
and in such manner as it thought fit. 
That power so conferred was to be 
exercised notwithstanding anything 


contained in sub-section (1), or in the. 


Industrial Disputes Act, 1947, or in 


any other law for the time being in. 


force, or in any award, settlement or 
agreement for the time being in force. 
The order therefore had statutory 
effect and the order of termination of 


services of the employee was there- . 


fore in contravention of the statutory 
provision. That decision cannot there- 
fore support any argument that re- 
gulations made under'a statute have 
statutory effect. 


179. In (1964 (7) SCR 17) = 
(AIR 1964 .SC 1486) a Constitution 
Bench of this Court held that State 
Road Transport Corporation is not the 
State. In that judgment the decision 
in (1950) 1 KB 18 was also referred to 
and after an exhaustive analysis of 
the various sections of the Act it was 
pointed out that: 

in all the relevant provisions 
emphatically bring out the separate 
personality of the 
proceed on the basis that the trading 


activity is run by the corporation and. 


.the profit and loss that would 
be made as a result of the trad- 
ing activity would be the pro- 
fit and loss of the corporation. There 
isno provision in the Act which has 
attempted to lift the veil from the 
face of the corporation and thereby 
enable the shareholders to claim that 
despite the form which the organisa- 
tion has taken, it is the shareholders 
who run the trade and who can claim 
the income coming from it as their 


180. The ‘decision in K. S&S. 

Ramamurthi Reddiar v. Chief Commr. 

Pondicherry, (1964 (1) SCR 656) = 

` (ATR 1963 SC 1464) is not helpful in 

deciding what an authority is because 

the ‘appellate authority in that case 
was a quasi-judicial authority. | 


181. In Kasturilal v. State, 
(1965 (1). SCR 375) = (AIR 1965 SC 
1039) a Constitution Bench of this 
Court after an exhaustive reference 
to all the earlier decisions pointed 
out: 


“It is not difficult to realise the 
significance and- importance of mak- 
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ing such a distinction particularly at 
the present time when, in the pursuit 
of their welfare ideal, the Govern- 
ments of the States as well as the 
Government of India naturally and 
legitimately enter into many com- 
mercial and other undertakings and 
activities which have no relation with 
the traditional concept of governmen~ 
tal activities in which the exercise of 
sovereign power is involved. It is 
necessary to limit the area of these 
affairs of the State in relation to the 
exercise of sovereign power, so that 
if acts are committed by Government 
employees in relation to other activi- 
ties which may be conveniently des- 
cribed as non-governmental or non- 
sovereign, citizens who have a cause 
of action for damages should not be 
precluded from making their claim 


against the State. That is the basis on 


which the area of the State immunity 
against such claims must be limited.” 


It would. therefore, be wrong to con- 
sider the words “other authorities” in 
Article 12. as including any corpora- 
tion which does not exercise part of 
the governmental functions of the 
state. f 
182. . The Rajasthan State Ele- 
ctricity Board v.. Mohan Lal (1967 (3) | 
SCR 377) = (AIR 1967 SC 1857) is a 
very important decision. After noting | 
the meaning of the word “au- 
thority” given in Webster’s Third 
New International Dictionary, the 
majority went on to point 
that the dictionary ‘meaning of, 
the word “authority” was wide 
enough to include all bodies created 
by a statute on which powers are con-: 
ferred to carry out governmental or 
quasi-governmental functions. The 
first point to be noted is that none of. 
the functions with which the three: 
corporitions under consideration are 
concerned, are governmental or quasi- 
governmental functions. The work 
done by the Oil & Natural Gas Com- 
mission always used to be done’ by 
the: various oil companies like Burmah 
Shell, Standard Vacuum etc. The work 
done by the Life Insurance Corpora- 
tion was done by various insurance 
companies and the Industrial Finance 
Corporation is merely carrying out 
functions which any bank can carry 
on. - When the majority further va 
on to observe: 
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“The expression “other authori- 
ties” is wide enough to include within 
it every authority created by a sta- 
tute and functioning within the terri- 
tory of India, or under the control of 
the Government of India;”’ . 
it can only be with regard to autho- 
rity exercising governmental or quasi- 
governmental functions. The clue to 
the decision is given really in the fol- 


"lowing passage: 


“The circumstance that the Board 
under the Electricity Supply Act is 
required to carry on some activities 
of the nature of trade or commerce 
does not, therefore, give any indica- 
tion that the Board must be excluded 
from the seope of the word “State” 
as used in Art. 12. On the other hand, 
there are provisions in the Electricity 
Supply Act which clearly show that 
the powers conferred on 3 
include power to give directions,’ the 
disobedience of which is punishable 
as a criminal offence. . ‘The , Board. 
was clearly an authority to which the 
provisions of Part Ill of the Constitu- 
tion were applicable.” 


This makes it clear that the fact that 
the Board carried on activities in the 
nature of trade or commerce could be 
a ground for excluding it from the 
scope of word “State” but for the 
fact that it was given powers to give 
directions the disobedience of which 
was punishable as a criminal offence. 


183. We need ‘not now pause 
to consider whether where a body 


carries out functions both. with re-. 


gard to trade and commerce .and also 
exercises powers, which only a State 
can exercise like giving directions the 
disobedience of which is punishable as 
a criminal offence. the obligations and 
restrictions which are imposed by the 
Constitution on the exercise of those 
powers by the State should not be 
confined to those powers and with 
regard to the carrying on of the trade 
and commerce it should not be trea- 
ted as any other ordinary commercial 
concern. = 

184, Justice Shah’s concurring 
judgment bring out in sharp focus the 
ratio of the decision by the majority- 
He said: 

‘The Board is an authority in- 


vested -by . statute with certain sove- 
reign powers of the State. . . .and to 
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issue directions under certain provi- 
sions of the Act and to enforce com- 
pliance with those- directions, Thé 
Board is also invested by statute 
with extensive powers of control over 
electricity undertakings. The power 
to make rules and regulations. and to 
administer the Act is in substance 
the’ sovereign . power of the State de- 
legated to the Board. The Board is, in 
my judgment; “other authority” 
within the meaning of Art. 12 of the 
Constitution. ` 

. . -The expression “authority” in 
its etymological sense means a body 


„invested with power. to command or 


give an ultimate decision, or enforce 
obedience, or having a legal right to 
command and be obeyed... In consi- 
dering whether a. statutory or consti- 
tutional body is an authority within 
the meaning of Art. 12, it would be 
necessary to bear in mind not only 
whether against the authority,: fun- 
damental rights in terms absolute are 
intended to be enforced, but also whe- 
ther it was intended by the Constitu- 
tion-makers that the authority was 
invested. with the sovereign. power to 
impose restrictions on very important 
and basic fundamental freedoms, | 
' In my judgment. authorities con- 
stitutional or statutory invested with 
power by law but not sharing the 
sovereign power do not. fall within 
the expression “State” as defined in 
Art. 12. Those authorities which are 
invested with sovereign power; Le., 
power to make rules: or regulations 
and to administer or enforce them to 
the detriment. of citizens and others 
fall within the definition of “State” 
in Art. 12, and constitutional or sta- 
tutory bodies which do not share that 
sovereign power of: the State are not, 
in my judgment, “State” within the 
meaning of Art. 12 of.the Constitu- 
tion. . 
This is not in any way contrary to 
what majority decided but only ex- 
plains and. brings out in bold relief 
what has been laid down by the majo- 


ty. 

185. In Co-op. Central Bank 
Ltd. v. Indust. Tribunal. Andhra Pra- 
desh, (1970 (1) SCR 205)={AIR- 1970 
SC 245) it was held: a 


= “The principle that rules framed 
under a statute have the force of sta- 
tute. does not apply to bye-laws of a 
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cooperative society. They merely 
govern the internal. management, 
business or administration of a society 
and may be binding between the per- 
sons affected by them but are neither 
law nor do they have the force of 
law. They are just like conditions of 
service laid down by contract be- 
tween the parties, or like bye-laws 
under the Articles of Association of a 
company under the Companies Act, 
or Standing Orders certified under 
the Industrial Employment (Standing 
Orders) Act, 1946. Therefore, the cir- 
cumstances that in granting relief, the 
Tribunal may have to vary the spe- 
cial bye-laws framed by the Coopera- 
tive Banks does not lead to the in- 
ference that the Tribunal would be 
making orders contrary to law and 
therefore is incompetent to grant the 
reliefs claimed. The jurisdiction gran- 
ted tothe Tribunal by the Industrial 
Disputes Act is not the jurisdiction of 
merely administering existing laws 
and enforcing existing contracts. The 
Tribunal has the jurisdiction even to 
vary contracts of service between em- 
ployer and employees, Further in the 
Andhra Act there is no _ prohibition 
that the conditions of service prescrib- 
ed are not to be altered. Therefore the 
reliefs could only be granted by the 
Industrial Tribunal and could not fall 
within the scope of the Registrar’s 
powers under the Cooperative Socie- 
ties Act.” 


186. The main contention on 
behalf of the three organisations put 
forward by the learned Addl. Solici- 
tor General was that if we hold that 
these corporations are State and the 
regulations as having the force of law 
there would be no room for any re- 
ference to the Industrial Tribunal 
under the Industrial Disputes Act, and 
that would be a great disadvantage 
from which the labour would suffer. 

187. In Warehousing Corpn. v. 
Tyagi (1970 (2) SCR 250) = (AIR 1970 
SC 1244) it was held: 

“A declaration to enforce a con- 
tract of personal service will not: nor- 
mally be granted. The exceptions are: 
(i) appropriate cases of public ser- 
vants who have been dismissed from 
service in contravention of Art. 311; 
(ii) dismissed workers under indus- 
trial and labour law; and (iii) when 
a statutory body has acted: in breach 
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of a mandatory obligation imposed by 
a statute.” 

On the facts of this case it was held 
that a breach had. been committed by 
the appellant of regulation 16 (3), 


„but such an order made in breach of 


the regulations would only be con- 
trary to the terms and conditions of 
relationship between the appellant 
and the respondent and it would not 
be in breach of any statutory obliga- 
tion because the Act does not guar- 
antee any statutory status to the res- 
pondent, nor does it impose any ob- 
ligation on the appellant in such mat- 
ters. Therefore, the violation of the 
regulation could not have the effect 
of treating the employee as still in 
service or entitling him to reinstate- 
ment. This case was rightly relied up- 
on by the learned Addl Solicitor 
General as supporting his point. 


188. The decision in LAC. v. 
Sukhdeo Rai, (1971 (Supp) SCR 510) 
= (AIR 1971 SC 1828) had to consi- 
der the case of the Indian Airlines 
which is one of the parties in the 
cases before us. This Court referred 
to its earlier decisions in Tewari’s 
case, (1964 (3) SCR 55) = (AIR 1964 
SC 1680) and Rajasthan State Flectri- 
city Board case, (AIR 1967 SC 1857) 
(supra) and distin 
(1964) 5 SCR 528 = (AIR 1964 SC 
847) (supra). It also explained Narain- 
das Barot’s case, (1966 (3) SCR 40)= 
(AIR 1966 SC 1364). It then held that: 


“Though made under the power 
conferred by statute. the regulations: | 
merely embody the terms and condi- - 
tions of service in the Corporation but 
do not constitute a statutory restric- 
tion as to the kind of contracts which 
the Corporation can make with its 
servants: or the grounds on which it 
ean terminate them. That being so, 
and the Corporation having undoub- 
tedly power to dismiss its employees, 
the dismissal of the respondent was 
with jurisdiction and although it was 
wrongful in the sense of its being in ' 
breach of the terms and - conditions 
which governed the relationship be- 
tween the Corporation and the res- 
pondent, it did subsist. 


The present case, therefore, does 
not fall under any of the three well- 
recognised exceptions. laid down by 
‘this Court; hence the respondent was 


guished the case in | 
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only entitled to damages and not ` to 
the declaration that his dismissal was 
null and void.” 
. 189. 
referred to Naraindas Barot’s case, 
(1966 (3) SCR 40) = (AIR 1966 SC 
. 1364) and state that as it was decided 
by the Constitution: Bench, the U. P. 
Warehousing: Corporation’s case (1970 
(2) SCR 250)=—(AIR 1970 SC 1244) and 
the Indian Airlines’ case (1971 (2) SCC 
192) = 1971 (Sup) SCR 510 = (AIR 
1971 SC 1828) are indirect conflict 
with the former decision in Narain- 
das Barot’s case. The question whe- 
ther the Road Transport Corporation 
was a State within the meaning | of 
that term under Art. 12 of the Con- 
stitution was neither raised nor’ de- 
cided there. Nor was the | question 
whether the regulations under consi- 
deration in that case were of a statu- 
tory character raised or. decided. That 
case is not an authority for the pro- 
position that the Road Transport Cor- 
poration was a State or that its regu- 
lations had the effect of law. The dis- 
cussion in this case would therefore 
have to proceed on the basis that. it 
lays down no ratio and the U. P. 
Warehousing Corporation and. the 
‘Indian Airlines’ cases are still good 
law. The Sirsi Municipality case (1973 
(1) SCC 409) = (AIR 1973 SC 855) 
‘and Tewarl’s case (1964 (3) SCR 55> 
(AIR 1964 SC 1680) stand, however, 
on a different footing. They are both 
concerned with bodies which were 
, undoubtedly local bodies and there- 
fore a State and they could pro- 
vide no support for the view which 
my learned brothers have taken.. 


190.. It only remains to deal 
with the two points made by the 
learned Addl. Solicitor: General for 
the Corporations. One was that if the 
regulations are held to be law the re- 
medy under the Industrial Disputes 
Act would not be available to the em- 
ployees of these Corporations because 
under the Industrial Disputes Act the 
Tribunals have the right to form a 
new contract for the parties if the 
employment is a matter of contract 
but it cannot do so if it is a matter of 
statute and the decision that the re- 
gulations are law would: have'the re- 
suit of causing detriment to the in- 
terest of the employees. I do not think 
that that consideration need deter us 
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from holding that the regulations are 
law if it could be so cay? on other 
grounds. 


= IL Another armai of his 
was that these employments are a 
matter of personal service and there- 
the contract 
could þe specifically enforced should 
be taken into consideration in de- 
ciding whether a declaration that 
a dismissal of an employee in 
any case is void and he should be 
reinstated. I do not think that in the 
modern commercial and industrial 
world the idea of personal service has 
much relevance. It might have had_ its 
place in the context of 19th Century. 
There is no question of personal ser- 
vice in a large commercial or indus- 
trial organisation and this considera- 
tion need not therefore stand in the 
way of our accepting the employees’ 
contention if it is otherwise “accept- 
able, l oo 
192. ` The - various provisions 
contained in respect of the various 
organisations like the State Road 
Transport Corporation or the British 
Transport Commission in (1950) 1 KB 
18 would show that the- power of con- 
trol or even the financial interest of 
the State in these Corporations was as 
high as, if not higher than, that of the 
State in. these three . corporations 
under consideration. So none of the 
considerations metioned by my -learn- 
ed brothers would help them to reach 
the conclusion that these corporations 
are the State. The power of . the 
owner inhire-purchase agreement and 
the power of the mortgagee under S. 
69 of the Transfer of’ Propety Act to 
sell the mortgaged property by ex- 
ercising his right of private sale can 
be usefully compared in connection 
with the powers conferred on the In- 
dustrial Finance Corporation. Nor do 
I think that Section 25 of the Oil & 
Natural Gas Commission Act, 1959 
would make it a State. The test 
laid down for deciding what is a State 
in the Rajasthan Electricity - Board 


ease, (AIR 1967 SC 1857) that is of 


commanding other people to do or 
not to do a thing on pain of punish- 
ment, is not there. I- do not see how, 
as long as that decision holds the field, 
it is open to this Bench to take a dif- 
ferent view. All the other decisions of 
this Court have followed only that 
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view. The decision of my learned 
brothers is unsupportable in principle 
against the weight of authority and 
fraught with serious consequences. 
Suddenly overnight by the fiat of this 
Court all those bodies which till yes- 
terday were not considered to be a 
State or other authority would be 
considered to be other authority and 
their employees entitled to provisions 
of Part III of the Constitution. We 
would be opening a veritable Pan- 
dora’s box. The protections given to 
Government servants in India have 
no parallels anywhere in the world. 
They were getting on well enough till 
the Government of India Act. 1935. 
Till then there was no statutory pro- 
tection given to them (See Venkata 
Rao’s case (AIR 1937 PC 31) (supra! 
and Ranagachari’s case (AIR 1937 PC 
27) (supra). It is a well-known fact 
that it was the lack of confidence of 
the British Government in the capa- 
city of the Indians to manage their 
own affairs that led to Section 240 
becoming part of the Government of 
India Act, 1935. This section is a 
forerunner of the present Article 311 
of the Constitution. It is to be won- 
dered why the framers of the Con- 
stitution should have copied the pro- 
visions of the Government of India 
Act, 1935 with regard to Government 
servants. Be that as it may, there at 
least we have got the saving grace of 
Article 310. One’s experience in the 
various High Courts as well as in this 
Court would have made it amply 
clear that not merely Art. 311 but 
Articles 14 and 16 are resorted to by 
various Government servants to take 
up matters till the Court of the*last 
resort even in petty matters like 
seniority, scale of pay and even minor 
punishments. Many a time have the 
learned Judges of this Court felt un- 
happy about the time of the Court 
being taken for days together by pet- 
ty matters relating to Government 
servants and wished that there were 
& separate Court for dealing with 
these matters. By deciding that orga- 
nisations like the ones under consi- 
deration in these cases are ‘other au- 
thority’ and the regulations they make 
is law we would at once atone stroke 
be creating a large mass of neo-Gov- 
ernment servants and Articles 14 and 
16 would provide ample opportunities 
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for endless litigation. One would rea- 
dily agree that labour whether em- 
ployed by private industry or indus- 
try run by the Government should 
be treated equally. But that one class 
of labour, that is labour employed in 
industry run by the Government, 
should be more equal than others isa 
proposition which no reasonable mind- 
ed person can agree to. The employees 
of the publie sector industries would 
get even more advantages than even 
the Government servants to whom 
Articles 309, 310 and 311 apply. In 
the name of industrial action life will 
be paralysed. They are not subject to 
same rules and regulations or disci- 
pline to which the Government ser- 
vants are subject. - They would be 
different from the days when they 
were treated like employees of pri- 
vate firms and were subject to the 
ordinary law of master and servant 
and become entitled to be treated 
even better than the Government em- 
plovees. One has only to refer to one’s 
experience of what has happened to 
the Life Insurance Corporation or the 
various nationalised banks since they 
were nationalised. Misplaced sympa- 
thy is sometimes responsible for our 
attitude to labour. These days labour 
is not the weak and helpless force that 
it was in the 19th Century. They are 
strong, well organised, rich and power- 
ful. In England the Trade Union Con- 
gress is able to dictate to successive 
Governments on all sorts of matters. 
In America it is said that industrial 
managers have to wait hat-in-hand 
before the officers of the trade union 
bosses. George Meany of the A.F.L. 
and C.I.O is able to dictate to the 
Government. One has only to refer to 
Jimmy Hoffa of the Teamaster’s Union 
in America to know how powerful 
trade unions are. To the legitimate 
armounry of labour like strike and 
picketing and industrial negotiations - 
this country has dubious distinction 
of having added ‘gherao’, a most un- 
civilised form of wrongful confine- 
ment in order to force concessions 
from managements and even heads of 
institutions, even educational institu- 
tions. There is no question there of 
any negotiations. The management or 
the head of the institution has to 
either surrender or be prevented 
from eating or even answering calls 
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..do with the “outside world. Thèse 
are not dire forebodings of what will 
happen but merely an enumeration 
of what is actually happening. With 
the trade unions coming up to this 
Court even in matters of minor 
punishment of a single workman and 
sometimes even against interim orders 
of industrial tribunals it would be 
litigants’ paradise. 


193. I have read the ETE 
of my learned brother Mathew, J. 
with great interest and respect for 
the vast amount of learning and phi- 
losophical consideration that he has 
bestowed on the subject. It is obvious 
therefrom, however, that he realises 
that the earlier decisions of this Court 
do not support the view taken by him 
or my other learned brethren. What 
he says about labour and the public 
service corporations, at best establish 
that they should be subject to control. 
But it does not establish that public 
service corporations owned by the 
Government should be treated dif- 
ferently from other public service 
corporations. That is why I said it is 
reasonable that labour in both cases 
should be treated alike. It does not 
establish that labour in public service 
corporations owned by Government 
should be treated like Government 
servants engaged in administering or 
enforcing functions and duties con- 
nected with governmental functions. 


194. I would hold that Oil & 
Natural Gas Commission, Life Insur- 
ance Corporation and the Industrial 
Finance Corporation are not authori- 
ties within the meaning of Article 12 
of the Constitution and regulations 
framed by them have no force of law. 
The employees of these statutory 
bodies have no statutory status and 
- they are not entitled to declaration of 
being in employment when their dis- 
missal or removal is in contravention 
of statutory provisions. 


BY ORDER OF THE COURT. 


195. Rules and Regulations of 
the Oil and Natural Gas Commission, 
Life Insurance Corporation, Industrial 
Finance Corporation have the force of 
law. 

196. The employees of these 
statutory bodies have a statutory sta- 
tus and they are entitled to.a declara- 
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tion of being in employment when| 
their dismissal or removal is in con- 
travention of statutory provisions. 


, 197. These statutory bodies are 
authorities within the meaning of 
Art. 12 of the Constitution. 


198. In Civil Appeal No. 2137 
of 1972, the declaration granted by 
the High Court that the order remov- 
ing Bhagatram Sardarsingh Raghu- 
vansi from service is null and void 
and that he continues in service is 
upheld The writ of mandamus issued 
by the High Court is also upheld. - 

199. In Civil Appeal No. 1655 
of 1973. the writ of mandamus gran- 
ted bv the High Court is upheld. 


200. In Civil Appeal No. 1879 
of 1972. our conclusion is that the 
Corporation is an authority within 
the meaning of Art. 12 of the Consti- 
tution for the reasons given in this 
judgment. The conclusion of the High 
Court that the regulations have not 
the force of law is set aside. The con- 
clusion of the High Court that Cor- 
poration should not be permitted to 
enforce the regulations mentioned in 
clauses (1) and (4) of Regulation 25 is 
upheld. 

201. In Civil Appeal No. 115 
of 1974, the judgment of the High 
Court is set aside. The Finance Cor- 
poration is an authority within the 
meaning of Article 12. The Regulations 
of the Corporation have the force of 
law. The conclusion of the High Court 
that the Association is not entitled to 
raise a plea of discrimination on the 
basis of Art. 16 is set aside. 


202. The appeals are disposed 
of accordingly. 
203. The parties will pay and 


bear their own costs in all these ap- 
peals. 
Order accordingly. 
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(A) Police Act (1861), S. 46 (2) Ae 
— M. P. Police Regulations, Regs. 8 
and 856 — Provisions regarding ae 
ciliary visits and subjecting — persons 
to surveillance —- Provisions have sta- 
tutory force,- 

The Police Regulations - were 
framed by the Government of Madhya 
Pradesh under Section 46 (2) (c). af 
the Police Act. The Government is 
empowered to make rules consistent 
with the. Act. One of the objects of 
the Act is to prevent commission of 
offences. The provision in regulation 
856 for domiciliary visits. and - other 


actions by the police is intended to. 


prevent the commission of - offences. 
The object of domiciliary visits is to 
see that the person subjected to sur- 
veillance is in his home and has not 
gone out of it for commission of any 
offence. Therefore Regulations 8595 
and 856 have the force of law. 
- .-{Para 11) 
(B) Constitution of India, ‘Arts. 21. 
19 (1) (d) — Right of privacy and 
right to personal liberty — Extent of 
— M. P. Police Regulations 855 and 
856 whether violate Articles of Con- 
stitution. (M. P. Police Regulations, 
Regs.. 855, 856). 


The right to privacy will neces- 
sarily have to go through a process of 


case-by-case development. Therefore, . 


even assuming that the right to per- 
sonal liberty, the right to move free- 
ly throughout the territory of India 
and the freedom of speech create an 
independent right. of privacy as an 
emanation from them which one can 
characterize as a fundamental right, 
it cannot be held that the right is 
absolute. (Case law discussed). 
(Para 28) 
The drastic inroads directly into 
the privacy and indirectly into the 
fundamental rights of a citizen will 
be made if Regulations 855 and 856 
were to be read widely. To interpret 
the rule.in harmony with the Consti- 
tution is therefore necessary and ca- 
nalisation of the powers. vested in. the 
police by the two Regulations ‘be- 
comes necessary, if they are to be 
saved at all. (Para 30) 
Depending on the character and 
antecedents of the person subjected to 
surveillance ‘as also the `` objects and 
the limitation under which surveil- 
lance is made, it cannot be said sur- 
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always be - unreasonable ‘restriction 
upon the right of privacy. Assuming 
that the fundamental rights explicitly 
guaranteed to a citizen have penum- 
bral zones and that the right to pri- 
vacy is itself a fundamental right, 
that fundamental right must be sub- 
ject to restriction on the basis of com- 
pelling. public interest. As regulation 
856 has the force of law, it cannot be 
said that the fundamental right of 
the petitioner under Article 21 has 
been violated by the provisions con- 
tained in it: for, what is guaranteed © 
under that Article is that no person 

shall be deprived of his life or per- 
sonal liberty except by the procedure | 
established by ‘law’. The procedure is 
reasonable having regard to the pro- 
visions of Regulations 853 (c) and 857. 
Even if it be held that Article 19 (1) 
(d) guarantees to a citizen a right to 
privacy in his movement as an ema- 
nation from that Article and is itself © 
a-fundamental right, the question will | 
arise whether regulation 856 is a law 
imposing reasonable restriction in pu- 
blic interest on the freedom of move- 
ment falling within Article 19 (5); or, 
even if it be assumed that Article 19 
(5) does not apply in terms, as. the 
right to privacy of movement cannot 
be absolute, a law imposing - reason- 
able restriction upon it for compell-. 
ing interest of State must be upheld 
as valid. (Para 31) 


On interpreting the Regulations 
in a narrower sense it would be clear 
that Regulation 855, empowers sur- 
veillance only of persons against whom — 
reasonable materials exist to induce thé- 
opinion that they show ‘a determina- 
tion, to lead a life of crime’ — crime 
in this context being confined to such 
as involve public peace or security 
only and if they ‘are dangerous secu- 
rity risks. Mere convictions in cri- 
minal cases where . nothing gravely 
imperils* safety- of society can be 
regarded as warranting surveillance 
under this Regulation. Similarly, do- 
miciliary visits and picketing by the 
police should be reduced to the clear- 
est cases of danger to community se- 
curity and not routine follow-up at 
the end of a conviction or release 
from prison or at the whim of a policé 
officer. In truth; legality apart, these 
regulations ill-accord with the essence 
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of personal freedoms and the State 
will do well to revise these old police 
regulations verging perilously near 
unconstitutionality. (Para 33) 
Cases Referred: Chronological Paras 
(1973) 410 US 113 = 35 L ed 2d 147 
= 82 Yale LJ 920 18, 26 
AIR 1963 SC 129% = (1964) 1 SCR 
332 = (1963) 2 Cri LJ 329 6, 13 
(1948) 338 US 25 = 93 L ed 1782 13 
(1927) 277 US 438 = 72 L ed 944 20 
(1877) 94 US 113 = 24 Led 77 13 
381 US 479 16 
M/s. A. K. Gupta and R. A. Gupta, 
Advocates, for Petitioner; M/s. Ram 
Punjwani, H. S. Parihar and IL. N. 
Shroff, Advocates, for Respondents. 
~ Judgment of the Court was deli- 
vered by 
MATHEW, J-:— The petitioner is 
a citizen of India. He challenges the 
validity of Regulations 855 and 856 


of the Madhya Pradesh Police Regu- 


lations purporting to be made by the 
Government of Madhya Pradesh 
under S. 46 (2) (c) of the Police Act, 

2. The petitioner alleges that 
several false cases have been filed 
against him in criminal courts by the 
police but that he was acquitted in 
all but two cases. He says that on the 
basis that he is a habitual criminal, 
the police have opened a history sheet 


against him and that he has been put 


under surveillance. 


3. The petitioner says that the 
police are making domiciliary visits 


both by day and by night at- 


frequent intervals, that they are 
secretly picketing his house and 
the approaches to his house, that 
his movements are being watch- 
ed: by the patel of the village 
and that when the police come 
to the village for any purpose, he is 
called and harassed with the result 
that his reputation has sunk low in 
the estimation of his neighbours. The 
petitioner submits that whenever he 
leaves the village for another place 
he has to report to the Chowkidar of 
the village or to the police . station 
about his departure and that he has 
to give further information about his 
destination and the period within 
which he would return. The petitioner 
contends that these actions of the 


police- are -violative of the fundamen- - 


tal: right guaranteed to him under 
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Articles 19 (1) (d) and 21 of the Con- 
stitution, and he prays for a declara- 
tion that Regulations 855 and 856 are 
void as contravening his fundamental 
rights under the above articles. 


4, In the return filed, it is sta- 
ted. that “the petitioner has managed 
to commit many crimes during the 
period 1960 to 1969. In the year 1962 
the: petitioner was convicted in one 
case under Section 452 IPC and was 
fined Rs. 100/- in default rigorous im- 
prisonment of two months and in 
another case he was convicted under 
Section 456 IPC and was fined Rs. 50/- 
and in default rigorous imprisonment 
of one month. In the year 1969 the 
petitioner was convicted under Sec- 
tion. 55/109 Cr.P.C. and was bound 
over for a period of one year by SDM, 
Jatara. In the year 1969, the peti- 
tioner got compounded a case pend- 
ing against him under Section 325/147/ 
324 IPC. Similarly, he also got another 
case under Section 341/324 IPC com- 
pounded. ” The case of the respondent 
in short is that the petitioner is a 
dangerous criminal whose conduct 
shows that he is determined to lead 
a criminal life and that he was put 
under surveillance in order to prevent 
him’ from committing offences. ` 


5. Regulation 855 reads: 
"855. Surveillance proper, as dis- 
tinct from general supervision, should 


` be restricted to those. persons, whe- 


ther or not previously convicted, 


whose conduct shows a determination 
to lead a life of crime. The list of per- 
sons under surveillance should in- 
clude only those persons who are be- 
lieved to be really dangerous criminals. - 
When the entries in a history sheet. 
or any other information at his dis- 
posal, leads the District Superinten- 
dent 'to believe that a particular indi- 
vidual is leading a life of crime, he 
may ‘order that his name be entered. 
in the surveillance register. The Cir- 
cle Inspector will thereupon (open a?) 
history sheet, if one is not already in 
existence, and the man will be placed 
under regular. surveillance.” 
Regulation 856 provides: 

"856. Surveillance may, for pra- 
ctical! purposes, be defined. as canst 
ing of -the following measures::. ` 


(a) Thorough periodical enquiries — 


by the -station-house officer as to. re- 
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pute, habits. association, income, ex- 
penses and. occupation. 

(b) Domiciliary visits both by 
day ánd night at frequent but irregu- 
lar intervals. - | 

= (c) Secret picketing of the house 
and approaches on any occasion when 
the surveillance (surveillant?) is found 
absent. 

(d) The reporting by patels, mu- 
kaddams and kotwars of movements 
and absences from home. 

(e) The verification of such move- 
ments and absences by means of bad 
character rolls. 

(f) The collection in a history 
sheet of all information bearing on 
conduct. 

It must be remembered that the 
surest way ofdrivingaman to a life 
of crime is to prevent him from. earning 
an honest living. Surveillance should, 
therefore, never be -an impediment to 
steady employment and should not be 
made unnecessarily irksome or humi- 
liating. The person under surveillance 
should, if possbile be assisted in find- 
ing steady employment, and the pra- 
ctice of warning persons against em- 
ploying him must be strongly dis- 
couraged.” l 

6. In Kharak Singh v. The 
State of U. P., (1964) 1 SCR 332 = 
(AIR 1963 SC 1295 = 1963-2 Cri LJ 
329). this Court had occasion to con- 
sider the validity of Regulation 236 
of the U. P. Police Regulations which 
is in pari materia with Regulation 856 
here. There it was held by a majority 
that regulation 236 (b) providing for 
domiciliary visits was unconstitutio~ 
nal for the reason that it abridged the 


fundamental right of a person under 


Article 21 and since Regulation 236 
(b) did- not have the force of law, the 
regulation was declared bad. The 
other provisions of - the regulation 
were held to be constitutional. The 
decision that the regulation in ques- 
tion there was not law was 
on a concession made on behalf of the 


State of U. P. that the U, P. Police .. 
Regulations were not. framed under. 


any of the provisions of the Police 
Act. ie ae 
7. The. petitioner - submitted 
that ‘as the regulations- in- question 


here were also not framed under any `. 


provision of -the ‘Police Act; the provi- 
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sions regarding domiciliary visits in 
regulations 855 and 856 must be de- 
clared -bad and that even if the re- 
gulations were framed under S. 46 (2) 
(c) of the Police Act, they offended 
the fundamental right of the peti- 
tioner under Article 19 (1) (d) as well 
as under Article 21 of the Constitu- 
tion. 

8. . So far as the first conten- 
tion is concerned, we are of the view 
that the regulations were framed by 
the Government of Madhya Pradesh 
under Section 46 (2) (c) of the Police 
Act. Section 46 (2) states that the 
State Government may, from time to 
time, by notification in the official 
gazette. make rules consistent with 
the Act— 

*(c) generally, for giving effect 
to the provisions of this Act.” 

' 9 The petitioner contended 
that rules can be framed by the State 
Government under S. 46 (2) (e) only 
for giving effect to the provisions of 
the Act and that the provisions in Re- 


- pulation 856 for domiciliary visits and 


other matters are not for the purpose 
of giving effect to any of the provi- .. 
sions of the Police Act and therefore —- 
regulation 856 is ultra vires. _ 

10. We do not think that the — 
contention is right. There can be no 


. doubt that one of the objects of the 


Police Act is to prevent commission 
of offences. The preamble to the Act 
states: l 

. “Whereas it is expedient to re-. 
organise the police and to make it a 
more efficient instrument for the pre- 
vention and. detection of crime.” 
And, Section 23 of the Act (so far as 
it is material) reads: 

“It shall be the duty of every 
police officer to prevent the commis- | 
sion of offences and public nuisan- 
ces. . .”, . o. 

1i. We think that the provi-| ` 
sion in regulation .856 for domiciliary| . 
visits and other actions by the police} . 
is intended to prevent the commission] `’ 
of offences. The object of domiciliary 
visits is to see that the person sub- 
jected to surveillance is in his home 
and- has not gone out of it for com- 
mission: of any offence. We are there- 
fore-of opinion that Regulations 855. - 


-and 856. have the force of law. 


“42: - The next question is whe- 


‘ther‘the -prov.sions ‘of regulation 856 
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offend any of the fundamental rights 
of the petitioner. 


- B. In (1964) 1 SCR 332 = 
(ATR 1963 SC 1295 = 1963-2 Cri LJ 
329) (supra) the majority said that 
‘personal liberty’ in Article 21 is com- 
prehensive to include all varieties of 
rights which go to make up the per- 
sonal liberty of a man other than 
those dealt with in Art. 19 (1) (d). Ac- 
cording to the Court, while Article 19 
(1) (d) deals with the particular types 
of personal freedom, Article 21 takes 
in and deals with the residue. The 
Court said: 


“We have already extracted a 
passage from the judgment of Field J. 


in Munn v. Ilinois, (1877) 94 U.S. 113, | 


142, where the learned Judge pointed 
out that ‘life’ in the 5th and 14th 
Amendments of the U.S. Constitution 
corresponding to Article 21 means not 
merely the right tothe continuance of 
aperson’s animal existence, but a right 
to the possession of each of his organs 
—his arms and legs ete. Wedo not en- 
tertain any doubt that the word 
‘life’ in Art. 21 bears the same signi- 
fication. Is then the words ‘personal 
liberty’ to be construed as excluding 
from its purview ‘an invasion on the 
part of the police of the sanctity of 
a man’s home and an intrusion into 
his personal security and his right to 
sleep which is the normal comfort 
and a dire necessity for human exis- 
tence even as an animal? It might not 
be inappropriate to refer here to the 
words of the preamble to the Consti- 
tution that it is designed to “assure 
the dignity of the individual” and 
therefore of those cherished human 
values as the means of ensuring his 
full development and evolution. We 
are referring to these objectives of the 
framers merely to draw attention to 
the concepts underlying the constitu- 
tion which would point to such vital 
words as ‘personal liberty’ having - to 
be construed in a reasonable manner 
and to be attributed that sense which 
would promote and achieve those ob- 
jectives and by no means to stretch 
the meaning of the phrase to square 
with any preconceived notion or doc- 
trinaire constitutional theories.” : 
The Court then quoted a passage from 
the judgment of Fr. irter J. in 
Wolf v. Colorado, (1948) 338 US 25 
to the effect that the security of one’s 
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privacy against arbitrary intrusion by 
the police is basic to a free society 
and that the knock at the door, whe- 
ther by day or by night, as a prelude 
to a search, without authority of law 
but solely on the authority of the 
police, did not need the commentary 
of recent history to be condemned as 
inconsistent with the conception of 
human rights enshrined in the history 
and the basic constitutional documents 
of English-speaking peoples. Ths 
Court then said that at Common Law 
every man’s house is his castle and 
that embodies an abiding principle 
transcending mere protection of pro- 
perty rights and expounds a concept 
of ‘personal liberty’ which does not 
rest upon any element of . feudalism 
or any theory of freedom which has 
ceased to exist. The: Court ultimately 
came to the conclusion that regula- 
tion 236 (b) which authorised domi- 
ciliary visits was violative of Art. 21 
and “as there is no ‘law’ on the basis 
of which the same could be justified, 
it |must be struck down as unconsti- 
tutional”. The Court was of the view 
that the other provisions in regulation 
936 were not bad as no right of pri- 
vacy has been guaranteed by the Con- 
stitution. 


| 14, Subba Rao, J. writing for 
the minority, was of the opinion that 
the word ‘liberty’ in Article 21 was 
comprehensive enough to include pri- 
vacy also. He said that although it is 
true our Constitution does not express- 
ly declare a right to privacy as a fun- 
damental right. but the right is an 
essential ingredient of personal liber- 
ty, that in the last resort, a person’s 
house, where he lives with his family, 
is his ‘castle’, that.nothing is more de- 
leterious to a man’s physical happi- 
ness and health than a calculated in- 
terference with his privacy and that 
all ‘the acts of surveillance under Re- 
gulation 236 infringe the fundamental 
right of the petitioner under Art 21 
of the Constitution. And, as regards 
Article 19 (1) (d), he was of the view 
that that right also was violated. He 
said that the right under that sub- 
Article is not mere freedom to move 
without physical obstruction and ob- 
served that movement under the scru- 
tinizing gaze of the policeman cannot 
be free movement. that the freedom 
of movement in cl. (d) therefore must 
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be a movement. in a free country, i.e. 
in a country .where he can do 
whatever he likes, speak to. whomso- 


ever he wants, meet people of his. 


own choice without any apprehension, 
subject of course to the law of social 
control and that a person under the 
shadow of surveillance is certainly 
deprived of this freedom. He conclu- 
ded by saying that surveillance by 
domiciliary visits and other acts isan 
abridgment of the fundamental right 
guaranteed under Article 19 (1) (d) 
and under Article 19 (1) (a). He how- 
ever did not specifically consider 
whether regulation 236 could be ius- 
tified as a reasonable restriction in 
public interest falling - within Arti- 
cle 19 (5). l a 


15. It was submitted on behalf 
of the petitioner that right to privacy 
is itself a fundamental right and that 
that right is violated as regulation 856 
provides for domiciliary visits and 
other incursions into it. The question 
whether right to privacy is itself a 
fundamental right flowing from _ the 
other fundamental rights guaranteed 
to a citizen under Part II is not easy 
of solution. 


16- In Griswold v. Connecticut, 
381 U.S. 479 at p. 510, a Connecticut 
statute made the use of contracepti- 
ves a criminal offence. The executive 
and medical directors of the Planned 
Parenthood League of Connecticut 
were convicted in the Circuit Court 
on a charge of having. violated the 
statute as accessories by giving in- 
formation, instruction and advice to 
married persons as to the means of 
preventing conception. The appellate 
Division of the Circuit Court affirmed 
and its judgment was affirmed bv 
the Supreme Court of Errors of Con- 
necticut. On appeal. the Supreme 
Court of the United States reversed. 
In an opinion by Douglas, J., express- 
ing the view of five members of the 
Court. it was held that the statute 
was invalid as an unconstitutional in- 
vasion of the right of. privacy of 
married persons. He said that the 
right of freedom of speech and press 
includes not only ‘the right to utter or 
to print; but also the right to distri- 
bute, the right to receive, the right to 
read and that without those peripheral 
rights the specific right would be less 
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secure and that likewise,- the other 
specific guarantees in the Bill of Rights 
have penumbras, formed by emana- 
tions from those guarantees that help 
give them life and substance, that the 
various. guarantees create zones of 
privacy, and that protection against 
all governmental invasions “of the 
sanctity. of a man’s home and the 
privacies of life” was fundamental 
He further said that the inquiry is 
whether a right involved “is of such 
a character that it cannot be denied 
without violating those ‘fundamental 
principles of liberty and justice which 
lie at the base of all our civil and 
political institutions’ and that ‘pri- 
vacy is a fundamental personal right, 
emanating from the totality of the 
constitutional scheme under which 
we (Americans) live.” 

17, In his dissenting opinion, 5 
Mr. Justice Black berated the majo- ` 
rity for discovering and applying a ` 
constitutional right to privacy. His 
reading of the Constitution failed to . 
uncover any provision or- provisions 
forbidding the passage of any law 
that might abridge the ‘privacy’ of — 
individuals. 


18- In Jane Roe v. Henry 
Wade, (1973) 410 US 113 an unmarri- 
ed pregnant woman who wished to ` 
terminate her pregnancy by abortion 
instituted: an action in the United 
States District Court for the Northern 
District of Texas. seeking a declara- 
tory judgment that the Texas criminal - 
abortion statutes, which prohibited © 
abortions except with respect to those 
procured or attempted by medical 
advice for the purpose of saving the - 
life of the mother, were unconstitu- 
tional. The Supreme Court said that al- 
though the Constitution ofthe U.S. A. 
does not explicitly mention any 
right of privacy, the United States 
Supreme Court recognizes that a right 
of personal ‘privacy, or a guarantee of 
certain. dreas or zones of privacy, does 
exist under the Constitution, and 
“that the roots of that right may be 
found in the First Amendment, in the 
Fourth and Fifth Amendments, in the 
penumbras of the Bill of Rights, in 
the Ninth Amendment, and in the 
concept of liberty. guaranteed by the 
first section of the Fourteenth Amend- 
ment” and that the “right to Peay 
is. not absolute.” 
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19. The usual starting point in 
any discussion of the growth of legal 
concept of privacy, though not neces- 
sarily 
article, “The Right to Privacy” by 
Charles Warren and Louis D. Bran- 
deis; see 4 Harverd Law Rev. 198. 
What was truly creative in the article 
was their insistence that privacy, — 
the right to be let alone—was an in- 
terest that man should be able to 
assert directly -and not derivatively 
from his efforts to protect other in- 
terests. To protect man’s “inviolate 


personality” against the intrusive be- - b 


haviour so increasingly evident in 
their time, Warren and Brandeis 
thought that the law should provide 
both a criminal and a private law re- 
medy. “Once a civilization has made 


a distinction between the ‘outer’ and- 


the ‘inner’ man, between the life of 
the soul and the life of the body, be- 
tween the spiritual and the material, 
between the sacred and the profane, 
between the realm of God and the 
realm of Caesar, between Church and 
State, between rights inherent and 
inalienable and rights that are in the 
power of government to give and take 
away, between public and private, þe- 
tween society and solitude, it becomes 
impossible to avoid the idea of pri- 
vacy by whatever name it may be 
ealled—the idea ofa “private space in 
which man may become and remain 
himself ’: see “Privacy andthe Law: 
A philosophical prelude” by Milton R. 
Konvitz in 31 Law & Contemporary 
Problems (1966) p. 272, 273. 


20. There can be no doubt 
that the makers of our Constitution 
wanted to ensure conditions favour- 
able to the pursuit of happiness. They 
certainly realized, as Brandeis, J. said 
in his dissent in Olmstead v. United 
States, (1927) 277 US 438, 471, the signi- 
ficance of man’s spiritual nature, of 
his feelings and of his intellect and 
- that only a part of the pain. pleasure, 
satisfaction of life can be found in 
material things and therefore they 
must be deemed to have conferred 
upon the individual as against the 


government a sphere where he should: 


be let alone. 


91. - “The liberal individualist 
_ tradition has stressed, in particular, 
three personal ideals, to each of which 
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the correct one, is the famous ° 


| 
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corresponds a range of ‘private af- 
fairs’. The first is the ideal of per- 
sonal relations; the second, the - Lo- 
ckian ideal of the politically free man 
in a mini y regulated society; the 
third, the Kantian ideal of the moral- 
ly autonomous man, acting on princi- 
ples that he accepts as rational”: see 
Benn, “Privacy. Freedom and Respect 
for Persons” in J. Pennock & J. Cha- 
oe Eds., Privacy, Nomos XIII, 1, 
~16. 


i 22, There can be no doubt 
that privacy-dignity claims deserve to 
e,examined with care and to be de- 
nied only when an important coun- 
tervailing. interest is shown to be 
superior. If the Court does find that 
a claimed right is entitled to protec- 
tion as a fundamental privacy. right, 


‘a law infringing it must satisfy the 


compelling state interest test. Then 
the question would be whether a state 
interest is of such paramount impor- 
tance as would justify an infringe- 
ment of the right. Obviously. if the 
enforcement of morality were held 
to be a compelling as well as a per- 
missible state interest, the characteri- 
zation of a claimed right as a funda- 
mental privacy right would be of far 
less significance. The question whe- 
ther enforcement of morality is a 
state interest sufficient to justify the 
infringement of a fundamental ` pri- 
vacy right need not be considered for 
the ‘purpose of this case and therefore 
we refuse to enter the controversial 
thicket whether enforcement of mora- 
lity is a function of state. 


23. Individual autonomy, per- 
haps the central concern of any sys- 
tem of limited government, is pro- 
tected in part under our Constitution 
by explicit constitutional guarantees.. 
"In the application of the Constitution 
our ‘contemplation cannot only be of 
what has been but what may be”. 
Time works changes and brings into 
existence new conditions. Subtler and 
far-reaching means of invading pri- 
vacy will make it possible to be heard 
in the street what is whispered inthe 
closet, Yet, too broad a definition of 
privacy raises serious questions about 
the propriety of judicial reliance ona 
right that is not explicit in the Con- 
stitution. Of course, privacy primari- 
ly concerns the individual. It there- 
fore relates to and: overlaps. with the 
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concept of liberty. The most serious 
advocate of privacy must confess that 
there are serious problems of defining 
the. essence and scope of the 
Privacy interest in autonomy must 
also be placed in the context of other 
rights and values. - e 


24. Any right to privacy must 
encompass and protect the personal 


intimacies of the home, the family, 
marriage. motherhood, procreation 
and child rearing. This catalogue 


approach to the question is obviously 
not as instructive as it does not give 
analytical picture of the distinctive 
characteristics of the right of privacy. 
Perhaps, the oniy suggestion that can 
be offered as unifying principle un- 
derlying the concept has been the as- 
sertion that a claimed right must be 
a fundamental right implicit in the 
concept of ordered liberty. 


25. Rights and freedoms of 
citizens are set forth in the Constitu- 
tion in order to guarantee that the in- 
dividual, his personality and those 
things stamped with his personality 
shall be free from official interference 
except where a reasonable basis for 
intrusion exists. “Liberty against gov- 
ernment” a phrase coined by Profes- 
sor Corwin expresses this idea force- 
fully. In this sense, many of the fun- 
damental rights of citizens can be des- 
cribed as contributing to the right to 


privacy. 
26. - As Ely says: “There is 
nothing to prevent one from using 


the word ‘privacy’ to mean the free- 
dom to live one’s life without gov- 
ernmental interference. But the 
Court obviously does not so use the 
term. Nor could it, for such a right 
is at stake in every case”: See “The 
Wages of Crying Wolf: A Comment 


‘con Roe v. Wade, 82 Yale L.J. 920, 
932. | 

2T. There are two possible 
theories for protecting . privacy of 


home. The first is that activities in 
the home harm others only to the 
extent that they cause offence result- 
ing from the mere thought that indi- 
viduals might be engaging in such 
. activities and that such ‘harm’ is not 
constitutionally protectible by the 
state. The second is that individuais 
need a place of sanctuary where they 
can be free. from societal control. The 
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importance of such a sanctuary is 
that individuals. can drop the mask, 
desist for a while from projecting on 
the world the image they want to be 
accepted as themselves. an image that 
may reflect the values of their peers 
rather than the realities of their 
natures: see 26 Stanford Law Rev. 
1161 at 1187. 

28. The right to privacy in 
any event will necessarily have to go 
through a process of case-by-case 
development. Therefore, even assum- 
ing that the right to personal liberty, 
the right to move freely throughout 
the territory of India and the free- 
dom of speech create an independent 
right of privacy as an emanation 
from them which one can characterize 
as a fundamental right, we do not 
think that the right is absolute. 


29. The European Convention 
on Human Rights, which came into 
force on 3-9-1953, represents a valiant 
attempt to tackle the new problem. 


Article 8 of the Convention is worth < 
Human : 


citing: see “Privacy and 
Rights”, ed. A. H. Robertson, p. 176, 
“I. Everyone has the right to res- 


‘pect for his private and family life. 


his home and his correspondence. 


“2. There shall be no interference 
by a public authority with the exer- . 
cise of this right except such as is in- 
accordance with the law and is neces- 
sary in a democratic society in the 
interests of national security, public 
safety or the economic well-being of 
the country, for the prevention of dis- 
order or crime, for the protection of 
health ormorals or for the protection 
of the rights and freedoms of others.” 

30. Having reached this con- 
clusion, we are satisfied that drastic 
inroads directly into the privacy and 
indirectly into the fundamental rights, 
of a citizen will be made if Regula- 
tions 855 and 856 were to be read 
widely. To interpret the rule in har- 
mony with the Constitution is there- 
fore necessary and canalisation of the 
powers vested in the police by the 
two Regulations earlier read becomes 
necessary, if they are to be saved at all. 
Our founding fathers were thorough- 
ly opposed to a Police Raj even as 
our history of the struggle for free- 
dom has borne. eloquent testimony to 
it. The relevant Articles of the Con- 
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stitution we have adverted to earlier, 
behove us therefore to narrow down 
the scope for play of the two Regula- 
tions. We proceed to give direction 
and restriction to the application of 
the said regulations with the caveat 
that if any action were taken beyond 
the boundaries so set. the citizen will 
be entitled to attack such action as 
unconstitutional and void. 


31. Depending on the charac- 
ter and antecedents of the person sub- 
jected to surveillance as also the ob- 
jects and the limitation under which 
surveillance is made, it cannot be said 
surveillance by domiciliary visits 
would always be unreasonable re- 
striction upon the right of privacy. As- 
suming that the fundamental rights 
explicitly guaranteed to a citizen have 
penumbral zones and that the right 
to privacy is itself a fundamental 
right. that fundamental right must be 
subject to restriction on the basis of 
compelling public interest. As regu- 
lation 856 has the force of law, it can- 
not be said that the fundamental right 
of the petitioner under Article 21 has 
been violated by the provisions con- 
tained in it: for, what is guaranteed 
under that Article is that no person 
shall be deprived of his life or per- 
sonal liberty except by the procedure 
established by ‘law’. We think that 
the procedure is reasonable having 
regard to the provisions of Regula- 
tions 853 (c) and 857. Even if we hold 
that Article 19 (1) (d) guarantees toa 
citizen a right to privacy in his move- 
ment as an emanation from that Arti- 
cle and is itself a fundamental right, 
the question will arise whether re- 
gulation 856 is a law imposing reason- 
able restriction in public interest on 
the freedom of movement falling 
within Article 19 (5); or, even if it be 
assumed that Article 19 (5) does not 
apply in terms, as the right to pri- 
vacy of movement cannot be absolute. 
a law imposing reasonable restriction 
upon it for compelling interest of 
State must be upheld as valid. 

32. Under clause (c) of Regu- 
lation 853, itis only persons who are 
suspected to be habitual criminals 
who will be subjected to domiciliary 
visits. Regulation 857 provides as fol- 
lows: 

“A comparatively short: period of 
surveillance, if effectively maintained, 
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should suffice either to show that the 
suspicion of criminal livethood was 
unfounded, or to furnish evidence 
justifying a criminal prosecution, or 
action under the security sections, 
District Superintendents and their 
assistants should go carefully through 
the histories of persons under surveil- 
lance during their inspections, and re- 
move from the register the names of 
such as appear to be earning an 
honest livelihood, Their histories will 
thereupon be closed and surveillance 
discontinued. In the case of a person 
under surveillance who has been lost 
sight of and is still untraced, the name 
wil continue on the register for as 
long as the District Superintendent 
considers necessary.” 


Surveillance is also confined to the 
limited class of citizens who are de- 
termined to lead a criminal life or 
whose antecedents would reasonably 
lead to the conclusion that they will 
lead such a life. 


33. When there are two inter- 
pretations, one wide and unconstiin- 
tional, the other narrower but within 
constitutional bounds, this Court will 
read down the overflowing expressions 
to make them valid. So read, the two 
regulations are more restricted than 
counsel for the petitioner sought to 
impress upon us. Regulation 855, in| 
our view, empowers surveillance only 
of persons against whom reasonable 
materials exist to induce the opinion 
that: they show ‘a determination, to 
lead a life of crime’ — crime in this 
context being confined to such as in- 
volve public peace or security only 
and if they are dangerous security 
risks, Mere convictions in  eriminal 
cases where nothing gravely imperils 
safety of society can be regarded 
as warranting surveillance under this 
Regulation. Similarly, domiciliary 
visits and picketing by the police 
should be reduced to the clearest cases 
of danger to community security 
and not routine follow-up at the end 
of a conviction or release from prison 
or at the whim of a police officer. In| . 
truth, legality apart, these regulations 
ill-accord with the essence of personal 
freedoms and the State will do well to 
revise these old police regulations 
verging perilously near twneonstitu- 
tionality. 
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34. With these hopeful obser- 
vations, we dismiss the writ petition. 


Petition dismissed. 
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Anne Nageswara Rao, Appellant 
v. Public Prosecutor, Andhra Pradesh, 
Respondent. | 
Criminal Appeal No 81 of 1971, 
D/- 14-3-1975. 


(A) Criminal P.. C. (1898), S. 423— 
Appeal from acquittal in murder trial 
— Two views on evidence possible— 
Setting aside of aequittal and convict- 
ing accused held not justified. Cr. 
App. No. 788 of 1969 D/- 31-12-1970 
{Andhra Pradesh), Reversed. (Penal 
Code (1860), Section 302). 


Where the. High Court in appeal 
against acquittal set aside the order 
of acquittal passed by the Sessions 
Judge and convicted the appellant for 
fe offence under S. 302 of the, Penal 

de. 


Held, on appreciation of evidence, 
that the High Court was not justified 
in interfering with the well consider- 
ed judgment of the Sessions Judge. 
The utmost that could. be: said was 
that two views were possible and it 
was not therefore a case where the 
High Court was justified in setting 


aside an order of acauittal and con- 


victing the appellant. Indeed the ba- 
lance of probabilities was slightly in 
favour of the appellant. This was cer- 
tainly not a case where the guilt of 
the appellant could be said to have 
been established beyond reasonable 
doubt. Cr. App. No. 788 of 1969 D/- 
31-12-1970 (Andhra Pradesh) Revers- 
ed. . 


Mr. Gobind Das (Mr. B. Partha- 
sarthi with him) for Appellant; 
Mr. P. Ram Reddy (Mr. P. P Rao 
with him) for Respondent. 


*(Crl. App. No. 788 of 1969 D/- 31-12- 
1970 (Andh Pra). ) 


DS/DS/B152/75/CWM 


(Para 7) - 


‘A. N. Rao-v. Public Prosecutor, A. P. [Prs, 1-4} S. C. 1387 


Judgment of the Court was deli- 
vered by 

ALAGIRISWAMI, J.:— This is an 
appeal. -against the judgment of the 
Andhra Pradesh High Court allowing 
an appeal by the State against the 
judgment ‘of the learned Sessions 
Judge of Krishna acquitting the ap- 
pellant and convicting him for an of- 
fence under S. 302 LPC. > 


2. The prosecution: case was 
that on 2-4-1969 at 4 p.m. the deceas- 
ed and P.Ws. 1 and 2 left their vil- 
lage and were going to Telaprolu for 
Seeing a festival there and they were 
Carrying some vegetables with them 
on ‘kavadies’ to sell there. P.Ws. 1 and 
2 were going in front while the de- 
ceased was coming behind. They saw 
the appellant coming on a cycle and 
passing them and hearing a thud turn- 
ed back and saw the appellant stabb- 
Ing the deceased. is was at about 
ð o'clock, They sent word through 
some villagers to the members of the 
family of the deceased about the in- 
cident and as nobody turned up till 
9p.m. P.W. 1 went to Telaprolu and 
informed the Circle Inspector of Police. 
The FIR was registered at 10 O'clock 
and the Inspector and two policemen 
reached the scene of occurrence at 
11.30 p.m. The learned Sessions Judge 
after considering all the evidence ac- 
quitted the accused but the High 
Court on appeal by the State set-aside 
the judgment of the Sessions Judge 
and convicted the appellant. 


3. The P.Ws. 1 and 2 are the 
only two witnesses who speak to the 
occurrence. There was an incident on 
the ist of April, 1969 in which there 
Was a quarrel between one Anne 
Koteswara Rao and the mother of the 
deceased and some others belonging 
to Anne Koteswara Rao’s party came 
there and beat the brother of the de- 
ceased. One Nakka Venkateswara Rao, 
P.W. 5., was said to have interfered 
and been beaten by the appellant and 
others. In the meantime the deceased ~ 
who came there also abused the ap- 
pellant and others of his party. This 
is said to be the motive for the mur- 
der. 


4. After the incident P.Ws. 1 
and 2 waited at the spot till 9 o’clock 
and then P.W. 1 went and made a re- 
port about the incident tc the pclive 
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leaving P.W. 2 near the body. But ac- 
cording to P.W. 3, the mother of the 
deceased, when she went to the place 
of occurrence there was nobody there. 
According to P.W. 4. the brother of 
the deceased, he reached the scene of 
offence after having come to know 
about it at 8-9 p.m. and when he went 
there only the police constables were 
there. P.W. 5 who came to know about 


the occurrence at 8 p.m. went along. 


with P.Ws. 3 and 4 and he saw only 
the police there. Thus none of the 
three witnesses speak to the presence 
of P.W. 2. His presence there not be- 
ing established his presence at the time 
of occurrence becomes highly doubt- 
ful. We also find it difficult to be- 
lieve that the occurrence having taken 
place at 5 o’clock P.W. 1 would have 
waited till 9 o’clock before he went 
and reported to the police. The place 
where the occurrence took place was 
the road for people from ten or twelve 
villages to go to Telaprolu and many 
people were passing along and he 
could very well have asked some of 
them to go and tell the police or im- 
mediately after the occurrence he 
could have asked P.W. 2. if it is true 
that he was there. to go and report to 
the police or ask him to stay there 
and himself gone to the police. If 
P.W. 1 had sent word to the members 
of the family of the deceased at about 
5 o'clock it cannot be that they did 
not reach the scene of occurrence till 
11.30 p.m. because it is only by that 
time that the police were at the scene 
of occurrence. 


5. We are not also able to 
persuade ourselves that there is suf- 
ficient motive for the appellant to 
murder the deceased, The deceased 
was not only the person involved in the 
quarrel on the ist of April on the 
opposite side and there does not seem 
to be any particular reason why the 
appellant should have taken into his 
head to murder him. The appellant 
was not the person who was directly 
invelved in the quarrel on the Ist 
of April. In the circumstances we are 
not able to agree that the. presence 
of the three ‘kavadies’ at the scene of 
occurrence and the fact that the pro- 
secution story is substantially the 


same ‘as was set out in the F.I-R. can - 


be said to establish beyond reasonable 


doubt that the Ceceased and P.Ws. 1 | 
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and 2: were going to Teldprolu together 
and the incident took place when they 
were So going. 

6. The evidence of P.Ws. 1 
and 2 shows that they and the deceas- 
ed had never before gone together to 
sell vegetables. If the occurrence took 
place at 5 P.M. as alleged by P.Ws. 1 


. and 2 the report to the police at 10 


P.M. would show that the whole story 
as found in the F.LR. had been 
thought up by that time. The arrival 
of P. Ws. 3 to 5.at the scene of occur- 
rence after 11.30 P.M. would seem to 
show that they must have heard of 
the murder at 10 P.M. or later, rough- 
ly the same time as the police heard 
about it. It may well be that finding 
the: dead body at 9 P.M. the matter 
was réported to the police and P.Ws. 
3 and 4 were also informed about it. 
P.W. 1 had at least some motive to 
falsely implicate the appellant. In the 
circumstances we think it unsafe to- 
rely upon the sole testimony of P.W. 
1 as we have held that the presence 
of P.W. 2 cannot at all be said to have 
been established. i 


T. We do not therefore think 
that the High Court was justified in 
interfering with the well considered 
judgment of the: learned Sessions 
Judge. The utmost that can be said 
is that two views are possible and it 
is not therefore a case where the 
High Court was justified in setting 
aside an order of acquittal and con- 
victing the appellant. Indeed we would 
say that the balance of probabilities 
is slightly in favour of the appellant. 
This is certainly not a case where the 
guilt of the appellant could be said to 
have been established beyond reason- 
able ‘doubt. 


8. The appeal is allowed. The 


judgment of the High Court is set 
aside. The appellant shall be set at 
liberty forthwith. 


=, Appeal alowed. 


i 
L 
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Krishna Chandra Gangopadhyaya 
ete.. Petitioners v. The Union of India 
and others, Respondents. 

Writ Petns. Nos. 357 to 359 of 
1970, D/- 18-4-1975. 


(A) Constitution of India, Art. 245 
— Validating laws — Enactment by 
reference and incorporation — Vali- 

dity — Bibar Land Reforms Laws 

(Regulating Mines aS Minerals) Vali- 
dation Act (1969), S. 2 — Act is con- 
stitutionally valid. (Bihar Land Re- 
- forms Laws lating Mines & 
Minerals) Validation Act (1969) S. 2— 
Constitutional validity.) 

The Validation Act of 1969, en- 
acted by Parliament to validate R. 20 
(2) of the Bihar Minor Mineral Con- 
cession Rules 1964 (framed by the 
Bihar Government under S. 15 of the 
Mines and Minerals (Regulation and 
Development) Act, 1957) and the 
second Proviso to S. 10 (2) of the 
Bihar Land Reforms Act 1950. and 
the executive action taken by the 
Bihar State. which had been held to 
he ultra vires by the Supreme Court 
in Baii Nath Kedia v. State of Bihar, 
AIR 1970 SC 1486. is constitutionally 
‘valid. After.the passing of the Vali- 
dating Act by Parliament transform- 
ing those provisions into Central legis- 
lation. the Act has achieved its pur- 
pose of creating retrospective liability 
for rents. royalties etc. and validating 
retrospectively, the impugned provi- 
sions of the Bihar Act and the Mine- 
ral Concession Rules. 

(Paras 14, 28, 29) 

Taking a total view of the cir- 
cumstances of the validation Act Par- 
liament did more than simply vali- 
date an invalid law passed by the 
Bihar Legislature but did re-enact it 
with retrospective effect in its own 
right adding an amending Central Act. 
to the statute book. AIR 1966 SC 416 
and AIR 1972 Pat 364, Rel. on. AIR 
1966 SC 764, Ref. (Para 14) 


Parliament desired to validate re- 
trospectively what the Bihar Legisla- 


“tion had ineffectually attempted.. It - 


has used words plain’ enough to im- 


plement its. object: and’ therefore. the: 
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'and its history unfolds the 
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validating Act as.well as the conse- 
quential levy are good. (Para 28) 
. Rule 20 (2) of the Mineral Conces- 
sion Rules, which has been validated 
by S. 2 sub-s, (1). of the Validation 
Act and figures as Item 4 of the Sche- 
dule to the impugned = enactment; 
stands on an assured footing. This 
sub-rule is made by the Bihar Gov- 
ernment purely as a delegate of Par- 
liament, though beyond the scope of 
the delegation. Therefore, Parliament 
could validate it and has done so. The 
source of the authority for rule-mak- 
ing being of Parliament, it is indubit- 
able that the power to give it life re- 
trospectively exists. Thus the impugn- 
ed legislation, levy and other actions 
are good. Case law discussed. 
(Para 29) 
(B) Interpretation of Statutes — 
Fiscal statute. 


What has been described as the 
sound system of construction, exclud- 
ing all but the language of the text 
and the. dictionary as the key, hardly 
holds the field especially if the enact- 
ment has a fiscal or other - mission, 
its surrounding circumstances speak 
mischief 
to be remedied. The Court, in its 
comity with the Legislature, strives 
reasonably to give meaningful life and 
avoid cadaveric consequence. . 

(Para 9) 

(C) Constitution of India, Art. 245— 
Validating laws — ‘Legislation by re- ` 
ference or incorporation. ! 


If a validating law by Parliament 
merely validates invalid . State law 
which is outside the State list, such a 
validating Act would be invalid. It is 
for the Constitution, not Parliament, 
to confer competence on State Legis- . 
latures. But where Parliament which 
has power to enact on a topic actual- . 
ly legislates within its competence but, 
as an abbreviation of drafting, bor- 
rows into the statute by reference the 
words ofa State Act, not qua State . 
Act but as a convenient shorthand, as. 
against a long hand writing of all the 
sections into the Central Act. such 
Legislation stands or falls on Parlia- 
ment’s legislative power, vis-a-vis the 
subject. The distinction between the 
two. legal lines may sometimes be fine. 
_but always is real. AIR 1966 SC 416, 


- Rel: on; AIR 1966 SC 764 and AIR 
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1967 SC 1480 and. AIR 1974 ‘sc 1660 
Ref. l (Para 13) 
Cases Referred: Chronological Paras 
AiR 1974 SC 1660.= 1974 Tax LR 

2017 k 11, 12 
AIR 1972 SC 425= (1972) 1 SCR 1055 27 
AIR 1972 SC 2205 = (1973) 1 SCR 


915 23 
AIR 1972 Pat 364 = 1972 BLJR 867 
- 16 

AIR 1970 SC 1436 = (1970) 2 SCR 
100 1, 6, 7, 10 
AiR 1968 SC 394 = (1968) 1 SCR 561 
21, 23 

AIR 1967 SC 1480 = (1967) 2 SCR 
650 | 11, 12, 26 
AIR 1966 SC 416 = (1966) 1 SCR 523 
11, 13, 15, 17 


ATR 1966 SC 764 (1966) 1 SCR 890 


11, 15, 16, 17, 26, 28 
AIR 1962 SC 1753 (1963) 2 SCR 
747 


24, 28 
E aii SC 1486 = (1962) 1 SCR 


A ee FC 16 = 1940 FCR 110 - 

M/s. A. K. Sen and P. K. Chat- 
terjiee, Sr. Advocates, (Mr. G. S Chat- 
terjee, Advocate with them), for Peti- 
tioner; Mr. L. N. Sinha, Sol. Gen. of 
India (M/s. S. N. Prasad R. S. Sach- 
they and M. N. Shroff, Advocates with 
him) (for No.1); M/s. S. K. Sinha and 
K. K. Sinha, Advocates (for Nos. 2-5) 
In W.P. No. 359 of 1970; Mr. L. N. 
Sinha, Sol. Gen. of India, (Mr. U. P. 
Singh, Advocate, with him) (for No, 2) 
In W.P. No. 357 of 1970 and Mr. L., N. 
Sinha, Sol. Gen. of India (Mr. D. Gob- 
urdhan, Advocate, with him) (for Nos. 
2-5) (In W.P. No. 358 of 1970) for Res- 
pondents. 


Judgment of the Court was deli- 
vered by 


KRISHNA IVER, Jn-—— The cen- 
tral issue in these petitions deals 
with the question whether a sta- 
tute and a rule earlier declared by 
the Court unconstitutional: or other- 
wise invalid, can be retroactive 
through fresh validating legislation 
enacted by the competent legislature. 
More pointedly, the constitutionality 
of Rule 20 (2) framed by the Bihar 
Government under Section 15 of the 
Mines and Minerals (Regulation and 
Development) Act, 1957 (Act LXVII 
of 1957) (for short, the Central Act) 
and the second proviso to S. 10 (2) of 
the Bihar Land Reforms. Act, 1950 
(for brevity, the Bihar Act) has been 
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challenged on various grounds in the 
petitions, a validating statute by Par- 
liament transforming them into Cen- 
tral legislation, as will be presently 
explained. The subject of the litiga- 
tion is minor minerals and the right 
of the petitioners adversely affected 
by the impugned legislation, is to 
quarry stones etc., on the strength of 
leases granted to them by erstwhile 
proprietors whose ownership vested 
in:the State by virtue of the Bihar 
Act. By the combined operation of 
the second proviso to Section 10 (2) 
of'the Bihar Act and Rule 20 (2) 
(framed by the State Government) of 
the Bihar Minor Mineral Concession 
Rules, 1964 (hereinafter called the 
Rules) the petitioners were called up- 
on to pay certain rents and royalties 
in |respect of mining operations, but 
the power of the State, clothed by 
these provisions, was put in issue in 
the first round of litigation by les- 
sees of quarries, which culminated 
disastrously. against the State in Baij 
Nath Kedia v. State of Bihar, (1970) 2 
SCR 100 = (AIR 1970 SC 1436). This 
Court, in that case, held . that the 
Bihar Legislature had no jurisdiction 
to enact the second proviso to S5. 10 
(2) of the Bihar Act, because it went 
further to hold that ‘Section 15 of the 
Central Act, read with Section 2 
thereof, had appropriated the whole 
field relating to minor minerals for 
Parliamentary legislation. This Court 
proceeded to lay down that the se- 
cond sub-rule, added by the Notifica- 
tion. dated December 10, 1964 to R. 20 
of the rules did not affect leases in 
existence prior to the enactment of 
the ‘rules. The upshot of the decision 
was: that the action taken by the 
Bihar Government in modifying the 
terms and conditions of the leases 
which were in existence anterior to 
the rules and the levy sought to be 
made on the strength of the amended 
Bihar Act and rule were unsustainh- 
able: Thereupon the State persuaded 
Parliament to enact the Validation Act 
of 1969 with a view to remove the 
road-blocks which resulted in the 
decision in Kedia’s case. The pream- 
ble and the short Act (now impugned) 
provide thus: 


“An Act to validate certain pro- 
visions contained in the Bihar Land 
Reforms Act, 1950, and the Bihar 
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Minor Mineral Concession Rules, 1964 


and action taken and things done in 


connection therewith.” l 
Section 1 gives the title of the Act 
` Section 2 of the Act runs thus: 


“) Validation of certain Bihar 
State laws. and § action ` taken and 
things done connected therewith. 


(1} The laws specified in the 
Schedule shall be and shall be deem- 
ed always to have been, as valid as 
if the provisions contained therein 
had been enacted by Parliament. 

(2) Notwithstanding any judg- 
ment, decree or order of any court, 
all actions taken, things done, rules 
made, notificatio i-sued or purpor- 
ted to have been taken, done, made 
or issued and rents or royalties rea- 
lised under any such laws shall be 

deemed to have been validly taken, 
` done, made, issued or realised, as the 
case may be; as if this section had 
been in force at all material - times 
when such action was taken, things 
were done, rules were made, notifica- 
tions were issued, or rents or royal- 
ties were realised, and no sult or 
other proceeding shall be maintained 
or continued in any court for the re- 
fund of rents or royalties realised 
under any such laws... . 


(3) For the removal of doubts, it 
is hereby declared that nothing in 
sub-section (2) shall be construed _as 
preventing any person from claiming 
refund of any rents or royalties paid 
by him in excess of the amount due 
from him under any such laws.” 

In the Schedule, Section 10 of the 
Bihar Land Reforms Act, 1950 (Bihar 
Act XXX of 1950), as amended by the 
Bihar Land Reforms (Amendment) 
Act, 1964 (Bihar Act IV of 1965) and 
by the Bihar Land Reforms (Amend- 
ment) Act, 1965 (Bihar Act IV of 1965) 
and two other sections, namely, Sec- 
tions 10-A and 31, of the Bihar Land 
Reforms Act, 1950, as amended by 
the various amending Acts, are men- 
tioned: Sub-rule (2) of Rule 20 of the 
Bihar Minor Mineral Concession Rules 
1964. as inserted by the Bihar Minor 
‘Mineral Concession (First Amend- 
ment) Rules, 1964, published under 
the Bihar Government Notification 
No. A/MM-109964 (pt.) 7700/M, dated 
the.19th December, 1964, in the Ga- 
zette of Bihar (Pt. Il), dated the 30th 
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December, 1964. is -~ also mentioned 


therein 


2. `The legal question canvass- 
ed before us is as to whether the 
Amending Act in question has been 
an exercise in futility because of an 
unconstitutional] essay and foggy 
drafting .or has. achieved the purpose 
set by Parliament which is transpa- 
rent from the legislative history. Shri 
A. K. Sen, counsel for the petitioner, 
has turned the focus mainly on one 
or two deficiencies in the enactment 
of the Act by Parliament. Shri Sen’s 
submission is that notwithstanding 
the validating measure, the right 
claimed by the State to alter the 
terms of the lease or to impose a new 
levy has not been validly acquired. 


Case History 


3. Mines and minerals, as to- 
pics of legislation, fall under the 
Union and the State Lists. Under our 
scheme of distribution of legislative 
powers, particularly when subjects of 
national and provincial concern are 
involved, an inter-locking arrange- 
ment is provided whereby the Union 
has a dominant say and the States a 
lesser role, the present case of mines 
and minerals being an instance in 
point. The relevant Entries in the 
VI Schedule are item 54 of List I 
and item 23 of List II. The latter is 
expressly made subject to the provi- 
sions of List I with respect to regula- 
tion and development under the con- 
trol of the Union and the Union’s 
powers extend to regulation and deve- 
lopment of mines and minerals ‘to the 
extent to which such regulation and 
development under the control of the 
Union is declared by Parliament by 
law to be expedient in the public in- 
terest’. In the exercise of the above 
power, the Union Parliament passed 
the Central Act which covered not 
merely the field of major minerals 
but also occupied the area of minor 
minerals, as is evident from Ss. 15 
and 16 of the Act. (The necessary de- 
claration visualised in Entry 54 of 
List I is made by Section 2 of the 
Central Act). Although the legislation 
was made by Parliament, Section 15 
conferred power on the State Gov- 
ernment as its delegate to make rules 
in respect of minor minerals. 
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i 4. The Bihar State which had 
on its statute book a land reforms law, 
sought to acquire control over mines 
. and minerals and in that behalf added 
a second proviso to S, 10 (2) which 
reads thus (Bihar Act 4/65): 


“Provided further that the terms 
and conditions of the said lease in re- 
regard to minor minerals as defined 
in the Mines and Minerals (Regula- 
tion and Development) Act, 1957 (Act 
LXVII of 1957) shall, in so far as they 
are inconsistent with the rules of that 
Act, stand substituted by the corres- 
ponding terms and conditions by those 
rules and if further ascertainment 
and settlement of the terms will be- 
come necessary then necessary pro- 
ceedings for that purpose shall be 
undertaken by the Collector.” 


5. The apparent legal result 
was that the State- Government could 
shape the terms and conditions of the 
leases granted by the quondam pro- 
prietors and this was done by framing 
rules under Section 15 of the Central 
Act as the delegate of Parliament. 
Faced with a demand for higher levy 
put forward by the State which had 

armed by the amendment of the 
Land Reforms law - and the rules 
under S. 15 of the Central Act, mine- 
ral prospectors and quarriers moved 
petitions under Art. 226 of the Con- 
stitution in the Patna High Court. 
Although those petitions were dis- 
missed, appeals were carried to this 
Court which, as earlier stated, ended 
in success. It is important to note the 
reasons which weighed with this 
Court in striking down the two pieces 
of legislation, one amending the Bihar 
Act and the other, adding a sub-rule 
under the Central Act, so that an 
insight into the infirmities of the said 
legislations may be gained and the 


need and object of the validation ap-. 


preciated. 


6. | Hidayatullah, C. J. in Baij 
Nath Kedia, (AIR 1970 SC 1436) speak- 
ing for the Court, pointed out that 
the declaration contemplated by En- 
try 54 of List I was contained in Sec- 
tion 2 of Act 67/57 and thus the Cen- 


tral Government assumed control over 


regulation of mines and mineral deve- 
lopment to the extent provided in the 
Central Act. Since Section 15 of the 
Central Act went on to state that the 


| 
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State Government may make rules 
for regulating the grant of prospect- 


` ing licences and mining leases in res- 


pect of minor minerals and for pur- 
poses connected therewith, the whole 
subject of legislation regarding minor 
minerals was also covered by the Cen- 
tral Act and, to that extent, the powers 
of the State Legislature stood exclu- 
ded. No scope was therefore left for 
the enactment of the second proviso 
to Section 10 (2) of the Bihar Act 
which related to mining and minerals 
and was for that reason ultra vires. 
The fate of sub-rule 20 (2) was no 
better, according to the learned Chief 
Justice. Vested interests cannot be 
taken away except by law made by a 
competent Legislature. Since the 
Bihar Legislature had lost power to 
legislate about minor minerals, Par- 
liament was the sole source of power 
in this behalf. Rule 20 (2) of the Bihar 


Minor Minerals Concession Rules. 
1964 was ineffective for modifying 
leases granted earlier. It could not 


derive sustenance on the second pro- 
viso to S. 10 (2) of the Bihar Act 
which had been held ultra vires nor 
could legislative support be derived 
from Section 15 of the Central Act 
since the rule making power conferred 
by ‘that provision did not contem- 
plate alteration of terms of leases al- 
ready in existence before the Act was 
passed. 

re The direct lessons from 
Kedia (AIR 1970 SC 1436) were drawn 
by Parliament and suitable legislative 
action taken, according to the Solici- 
tor General, resulting in the present 
validation Act. So much so the pur- 
pose: of the enactment was obvious, 
the law laid down by this Court was 
obeyed and the resultant referential - 
legislation must therefore be inter- 
preted to further and fulfil — not to 
frustrate or foil — the intendment of 
retroactive validation of earlier in- 
operative legislative and executive 
action taken by the Bihar State. 

Statutory conspectus and meaning: 

8. Substantially this history of 
the impugned Act is not under seri- 
ous challenge. The vital conflict is as 
to whether, whatever may have been 
in the mind of Parliament, the Court 
can speculate on presumed intent and 
read that object with implicit sense. 
According to Sri Sen, what has been 
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legislated has to be judged ön the 
language used which, in his view, was 
hardly adequate to create power § to 
vary the leases or cast liability to pay 
; larger rents and royalties retrospec- 
tively. 


9, We listen largely 
language of the statute but where, as 
here, clearing up of marginal obscu- 
rity may make interpretation surer if 
light from dependable sources were 
to beam in, the Court may seek such 
aid. What has been described as the 
sound system of construction, exclu- 
ding all but the language of the text 
and the dictionary as the key, ‘hardly 
holds the field especially if the enact- 
ment bas a fiscal or other mission, its 
surrounding circumstances speak and 
its history unfolds the mischief to be 
remedied. The Court, in its comity 
with the Legislature, strives reasor- 
Jably to give meaningful life and avoid 
cadaveric consequence. We have set 
out the story of the rebirth, as it 
were, of the law of minor mineral 
royalty levy- to drive home the pro- 
priety of this method of approach. No 
deubt, there is some remissness in the 
drawing up of what professes to be a 
validating law and the neglected art 
of drafting bills is in part the reason 
for subtle length of submissions where 
better skill could have made the sense 
of the statute lucent and its validity 
above-board. Informed by a realistic 
idea of shortfalls in legislative draft- 
ing and of the social perspective of 
the statute but guided primarily by 
what the Act has said explicitly or 
by necessary implication we will exa- 
mine the meaning and its impact on 
counsel’s contentions. 

The main propositions of Jaw 


~ 10. Kedia’s Case, (AIR 1970 
SC 1436) has held void both proviso 2 
to Section 10 of the Bihar Act and 
Rule 20 (2) made under the Central 
Act. Shri A. K. Sen did not dispute 
the legislative competence of Parlia- 
ment, by specifie enactment, to vali- 
date retrvactively otherwise invalid 
legislation or incorporate into a Cen- 
tral Act a void State legislation since 
mines and minerals, minor and major, 
had been taken over by the Centre. 
His chief submission was that the 
well-known legislative mechanics to 
resurrect statutorily earlier Acts or 
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rules declared dead by Court hac not 
been adopted here, so much so the 
fiction intreduced by the deeming 
provision hss failed to achieve what 
is being claimed by the State as the 
legislative object. Mr. Sen’s proposi- 
tior, shortly stated, is: 
“If a law is void as being passed 
by an incompetent Legislature, vali- 
dation by a subsequent Act passed by 
a competent Legislature can only be 
effected by the subsequent law enact- 
ing the provisions of the old Act ex- 
pressly or by incorporation. It cannot 
be done by a competent Legislature 
laying down in the subsequent Act 
that the former ‘Act passed by the 
incompetent Legislature is deemed to 
be valid.” . 
What is moot is not the proposition 
but its application to our legislative 
situation. 


11. Reliance for this proposi- 
tion was placed, inter alia on Jaora 
Sugar Mills v. State, (1966) 1 SCR 523 
at p. 531 = (AIR 1966 SC 416 at 
pp. 420, 421) Jawaharmal v. State of 
Rajasthan (1966) 1 SCR 890 at pp. 899. 
901, 904 = (AIR 1966 SC 764 at pp. 
769, 770, 772), Shama Rao v. Pondi- 
cherry, (1967) 2 SCR 650 at p. 662= 
(AIR 1967 SC 1480 at p. 1488, 1489) 
and Gwalior kayon Mills v. Asst. 
Commissioner, S. T. AIR 1974 SC 1660 
at p. 1681. Totake the last case first, 
we may state that the problem tackl- 
ed there related to excessive delega- 
tion and . abdication of legislative 
power and did not bear upon the issue 
of legislation by reference or incor- 
poration. Of course, there is consi- 
deration of Shama Rao in the judg- 
ment of Mathew J., but it is difficult 
to make out how the observations to 
which our attention was invited bear 
upon the issue before us. 


12. The learned Judge's con- 
tainment of the principle in Shama 
Rao, (AIR 1967 SC 1480) with which 
we respectfully concur, may be set 
out. here (p. 1679 of AIR 1974 SC). 

“We think that the principle of 
the ruling in (1967) 2 SCR 650 = 
(AIR 1967 SC 1480) (viz., Shama Rao) 
must be confined to the facts of the 
case. It is doubtful whether there is 
any general principle which preclu- 
des either Parliament or a State legis- 
lature from adopting a law and the 
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future ‘amendments to the law. passed 


respectively by a. State legislature or ` 


Parliament. and - ‘incorporating :hem in 
its legislation. At any rate, there. can 
be no. such prohibition when. the adop- 
tion is not. of the entire. corpus of law 
on a subject but only of provision and 
its future amendments and that: for a 
special reason or purpose.” . 

The kernel. of ‚Gwalior Rayon, AIR 
1974 SC 1660 is the. ambit of delega- 


tion by Legislatures, and the . refer- 


ence to legislation by adoption or in- 
corporation . supports the - competence 
and does not contradict the vires of 
such a process — not an unusual, phe- 
nomenon in. legislative systems nor 
counter. to the plenitude . of powers 
constitutional law has in many juris- 
dictions .conceded to such instrumen- 
talities clothed with plenary autho- 
rity. The Indian législatures and 
courts have never accepted any in- 
hibition against- or limitation .. upon 


enactment: by incorporation; as such. 


13. The dispute is not whe- 
ther Parliament can legislate into 
validity a State Act which is outside 
the State List. If S. 2 of the impugn- 
ed Act merely validates. invalid State 
law by Parliament’s action, it is. doom- 
ed to fail. It is for- the Constitution, 
not Parliament, to confer competence 
on State Legislatures. The observa- 


tions in Jaora Sugar Mills; (AIR 1966 


SC 416) on which Shri A’ K. Sen laid 
great stress. silence the question: ' . 

Jf it ‘is shown thatthe ‘im- 
pugned ‘Act purports to do nothing 
more than. validate the invalid State 
statutes, then. of course, such aali- 
dating Act would. be outside the legis- 
lative competence of: Parliament . it- 
self. Where a topic is -not-- included 
within the relevant List dealing ‘with 
the legislative competence of: ‘ the 
State Legislatures, - Parliament,: by 


making. a law, cannot attempt to con- 


fer such legislative competence on the 
State Legislatures.” 


it is a far constitutional i cry. Son this 


on a topic ‘actually’ 
“its competence but, as an 


i 


longhaid writing of all: the 


‘position to’ the other proposition that 
where Parliament has power to enact 
legislates | within 
“abbrevia- 
tion of drafting, borrows. into the’ sta- 
tute by: reference the words of a State 


‘Act not qua: State aa but AS-a COn- 


‘against -a 
sections 


.. shorthand, - 


venient- 
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stands .or falls: on: Parliament's legis- 
lative power, vis-a-vis the subject viz., 
mines and: minerals, The. . ‘distinction 
between. the two legal -lines may 
sometimes be fine but always is -real 
Jaora Sugar Mills illumined this basic 
difference | with reference to S. 3 of 
the Aet. .challenged there, i observ- 
ing: 


3 "What Parliament has donë 
by e tHe said section- is not to 
validate -the invalid State ‘Statutes, 
but to make a'law concerning the cess 
covered by the said Statutes and to 
provide that the said law shall come 
into operation retrospectively. There 
is a radical difference between the 
two positions. Where- the Legislature 
Wants to validate an earlier . Act 
which has been declared to be invalid 
for one reason or another, it proceeds 
to remove the infirmity from” the said. 
Act and validates its provisions which 
are free from any infirmity. That is 
not what Parliament: ‘has’: done’ in 
enacting the present Act. Parliament 
knew thet the relevant’ Statutes were 
invalid, because the State Legislatures 
did not possess legislative competence 
to` enact them. Farliament also‘ knew 
that- it was fully competent to- make 
ar Act in respect: of the subject-mat- 
ter. covered by the said invalid State 
Statiites. Farliament, however, de- 
cided that. rather than make ‘elaborate 
and long provisions in respect -of ‘the 
recovery of. the cess, it would be more 
convenient to make a compendious 
provision such as is contained in 


Section 3. “The plain meaning of Sec- 


tion 3 is that the material and rele- 
vant provisions of notifications, orders 
and rules issued or!made- thereunder 
are included in Section 3 and shall be 
deemed’ to have been included at all 
material times in it. In other .words, 
what Section 3 provides is that by its 
order and force, the respective cesses 
will be deemed to. have been’ recover- 
ed because the provisions in -relation 
to the recovery of the said cesses have 
been‘incorporated in the -Act-: itself: 
The command tinder which the cesses 
would bë deemed: to have - Þþeen re- 
covered would; therefore, be the com- 
mand -of Parliament, because all the 
relevant sections, notifications, orders 
and ‘riles- have been ra a the - 
Par TamEMATY, nane itse a 4 


~ 
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No Parliamentary: omnipotence to re- 
draw Legislative Lists in the VII 
Schedule can be arrogated to: confer 
n the State competence to enact on a 
topic where it is outside its Lists: But 
if Parliament has the power to legis- 
late on the topic, it can make an Act 
on the topic by -any drafting means, 
including by referential legislation. 
14, The learned Solicitor Gene- 
ral, in the course of his submissions 
made it clear that he did not want 
to vindicate the levy by any valida- 
tion of the invalidated portion of Sec- 
tion 10.of the Bihar Act. He based his 
case on the success with which Par- 
liament had legislated for’ itself, al- 
though adopting a shorthand form of 
incorporation referentially of a State 
Act and subordinate’ legislation given 
in the Schedule to. fhe validation Act. 
He also made it clear that“ R. 20 (2) 
had nothing to do with the Bihar 
Legislature but. was the product of 
Parliamentary legislation by delega- 
_tion in favour of State ` Government. 
Thus, in his view, the - Parliament 
legislated for itself and ` statutorily 
adopted for itself the second proviso 
to S. 10 of the Bihar Act. and the 
otherwise ultra vires sub-rule (2) of 
Rule 20. If the re-enacting technique 
adopted for the..referential or incor- 
porating legislation ‘was insufficient 
in law, he failed. Otherwise, the Act 
and rules referred to in the Schedule 
to the validation Act- revived and be- 
came operational; retroactively. There 
is force in the submission that taking 
a total view of the circumstances of 
the validation Act Parliament did 
more than simply validate an invalid 
law passed by the Bihar Legislature 
but did re-enact it with retrospective 
effect in its own right. adding an 
amending Central Act to the statute 
book. ; 8 
` 45. Shri A.K. Sen pressed 
passages from Jawaharmal, (AIR 1966 
SC 764), but some care in scrutiny 
will reveal that Jawaharmal does not 


clash with Jaora Sugar Mills, (AIR 
1966 SC 416). . : N 
16. We may briefly deal with 


that decision and explain it. Article 
955 of the Constitution insists on- Pre- 
-sidential assent for certain Acts of 
the State Legislature, although subse- 
quent assent is curative of the. infir- 


‘by the President. can serve 


_ favourably as we can while 


` Krishna Chandra v. Union of India [Prs, 13-16] S. C. 1395 


mity caused by absence of ` previous 
assent, In. Jawaharmal, (AIR 1966 SC 
764), one of. the points that fell for 
decision was the efficacy of a legisla- 
tive declaration that an earlier invalid 
Act (for want of .Presidential assent) 
be deemed to be valid by re-enact- 
ment and subsequent assent of the 
President to the second Act. This 
would virtually mean that by the re- 
enacting device, Presidential assent 
could .be by-passed by the Legisla-~ 
ture.: Negativing this submission, the 
Court observed, with reference to the 
Rajasthan Act which attempted this 
unconstitutional exercise: 


“In other words, the Legislature 
seems to say. by Section 4 that even 
though Article 255 may not have been 
complied with by the earlier Finance 
Acts, it is competent to pass Sec. 4 
whereby it will prescribe that .the 
failure to comply with Article 255 
does not’ really matter, and the assent 
of the President to the Act amounts 
to this that the President also -agrees 
that the Legislature is. empowered to 
say that the infirmity resulting from 
non-compliance , with Article 255 does 
not matter, In our opinion, the. Legis- 
Jature is incompetent to,declare that 


the failure to comply with Article 255 


is of no consequence; and, with res- 


pect, the assent of the President ‘to 


such declaration also does not serve 
the purpose which subsequent assent 
under 
Article’ 255...” | 


| "swe have tried to read S. 4 as 
appre- 
cidating the argument of the learned 
Advocatée-General; but the words used 
in ‘all.the three parts of.Section 4 are 
clear and unambiguous; they indicate 
that the. Legislature thought that it 
was: competent to it to cure, by its 
own legislative process, the infirmity 
resulting. fromm the. non-compliance 
with Article 255 when it passed the 
earlier Finance Acts in question, and 
it was. probably advised that. such a 
legislative declaration would be valid 
and effective provided it received the- 
assent of the President. In our opi- 


nion, the approach adopted by the 


Legislature in-this-case is entirely 
misconceived. The ‘Legislature, nc 
doubt, can validate an earlier Act 
which. is invalid by reason of non- 
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compliance: with Article 255 and such 
an Act may receive the assent of the 
President which will make 
effective. The Legislature . cannot, 
however, itself declare by a statutory 
provision that ‘the failure to comply 
with Article 255 can be cured by its 
own enactment, even if the said enact- 


_ ment received the assent of the Presi- 


dent. In our opinion, even the assent 
of the President cannot alter the ‘true 
constitutional position under Art. 255. 
The assent of the President cannot, 
by any legislative process, be deemed 
to have. been. given to an earlier Act 
at a time when in, fact it was not §0 
‘given. In this context there is no 
scope for a retrospective deeming in 
regard to the assent of the- President. 


It is somewhat: unfortunate that the 


casual drafting of Section 2 leaves the 
period covered by Act 11 of 1962 and 
the notification issued thereunder as 
unenforceable as before, and the 
omnibus and general ‘provisions of 
Section: 4 are of no help in regard to 
the said period.” 

In dismissing a similar | oneto 
based on Jawaharmal, -to challenge 
the identical statute with which we 
are here concerned, the Patna High 
Court observed, in ‘Dhalbhum T & 
I -Ltd. v. Union of India, “ATR 1972 Pat 
364 at p. 373: - 

“In that case, the validating Jaw 
merely declared that. the original in- 
‘valid legislation was valid in spite of 
the contravention of Article 255 ‘of 
the Constitution. In the instant case, 
Parliament has not sought to declare 
that the failure to comply :with the 
requirements of Article 
Constitution is of no consequence.” 

17; The crucial demarcation 
between Jaora Sugar Mills; (AIR 1966 
SC 416) and Jawaharmal, (AIR 1966 
SC 764) is important and cannot be 
overlooked. The latter case dealt with 
a State Legislature ineffectually over- 
coming. invalidity caused by absence 
‘of . Presidential assent. Validation by 
a legislature must . necessarily be of 
what it could validly have done: and 
-not of what someone else had to do. 
The assent of the President could not 
be made up for-by the validating pro- 
cess adopted by’ the legislature. So it 
was that Jawaharmal suffered from 
legislative ag a second 
time. si 


Krishna Chandra v. Union of India 


the Act . 


255 of the 


A. I. R. 


18. It is important. tò notice, 
however, that the alleged vice of the 
legislation in the present case relates 
to a radically different area. What is 
within the competence of Parliament 
it seeks to do — validation. by incor- 
poration of a legislation on a topic 
within its purview. The device adopt- 
ed of re-enacting by. validation. is 
familiar to the, Indian draftsman as 
to his Anglo-American counterpart. 
We have no doubt that incorporation 
of Acts is permissible in the absence 
of other disabling factors. It is one 
thing to say that retroactive valida- 
tion by a. competent legislature is im- 
permissible; it is another to contend 
that there has not been a valid exe- 
cution of this’ . process — or rather 
Parliament has not, ` in the present 
case, done what the draftsman ought 
to have done to effectuate the osten- 
sible purpose of creating a new power 
to levy royalty and to alter the terms 
of the mining leages and then to give 
an newly created . liability « enterior 
effect. 


19, The E E now: shifts 
to the effectiveness or otherwise of 
the legislative device in achieving re- 
troactive validation, We have already 
noticed that the . second ‘proviso to 
Section 10 (2) of the Bihar Act and 
sub-r. (2) of R. 20 of the Mineral Con- 
cession Rules, 1964 were void, as 
held by. this Court.:We have therefore 
to treat them’as non est.. We have 
already held that the Bihar Act qua 
Bihar Legislation” could. not- be re- 
suscitated by Parliament. conferring 
such power through a law. The posi- 
tion may be different so far as Rule 
20 (2) is concerned since that-is'a rule 
framed: by parliament through its 
delegate, the State Government, al- 
though the rule itself being in excess 
of the power conferred by Section 15 
of the Central Act was ultra vires. In 
this invalidatory situation, Parliament 
passed an Act to validate. the void pro- 
vision - ofthe Bihar Land Reforms Act, 


1950 and the ultra vires sub-rule of r. 
20 of the Mineral Concession. Rules 


as well as the action taken and things 
done in connection therewith. The Act 
is.itself short and consists: of two sec- 
tions, of which. the ` latter is the only 
important one. It validates the laws 
specified ‘inthe schedule by a deeming 
divice. - Secondly, -it brings ‘into force, 
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backdating it, all action taken, rents 
and royalties realised andrulse made 
‘notwithstanding any judgment, decree 
or order of any Court’. The problem 
before us is whether the Act nas 
achieved its purpose of creating re- 
trospective liability for rents, royal- 
ties etc, and validating retrospective- 
ly the impugned provisions of the 
Bihar Act and the Mineral Concession 
Rules. 
» 20. Shri A. K. Sen’s criticism 
has to be noticed in this background; 
for he urges that in the light of the 
rulings of this Court no ‘liability to 
levy. rent or royalty can be ` created 
retroactively without two clear sta- 
ges or Steps: firstly, a law must be 
enacted creating the liability; next, 
such provision should be made re- 
trospective. This two-stage procedure 
is absent in the statute under attack 
and therefore the purpose, whatever 
it be, has misfired, argues Mr. Sen. In 
plain terms the present case ralses 
the question of enactment by refer- 
erce and incorporation. It is correct 
to contend that curative statutes and 
validating exercises, unless the pro- 
cess is explicit enough and permissi-~ 
ble otherwise, cannot be given ex post 
facto effect by courts. What is the 
intention of Parliament is mainly to 
be gathered from the language used, 
tested by approved canons of con- 
struction. 
. 21. . The profusion . of. prece- 
dents touched upon at the Bar leaves 
us with a few which were stressed as 
having direct pertinence to the points 
in debate. The power of'a legislature 
to pass a law obviously includes the 
power to pass it retrospectively. Minor 
minerals, as explained already, being 
a topic withdrawn and confided to 
Parliament for legislation, the val- 
dating Act cannot fail for incompe- 
tence. But before a levy ex post facto 
is made, the legislation _ must first 
create the fiscal liability and then 
project it retrospectively. This is the 
broad trend of Sri A. K. Sen’s sub- 
mission. He relies heavily on Kamrup 
-(1968 1) SCR 561=(AIR 1968 SC 394) 
to urge that a legislation cannot by a 
simple ‘deeming’ device render valid 
what is unconstitutional. 
22. The following observations 
were emphasized by counsel (p. 580 
of the report): ` : 


r 
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"It is to be seen that the core of 
Assam Act 21 of 1960 is the deeming 
provision of Section 2 under whieh 
certain lands are deemed to be acqui- 
red under the earlier Act, As this 
deeming provision is invalid all the 
other- ancillary provisions fall to the 
ground along with it. The later Act 
is entirely dependent upon the con- 
tinuing existence and validity of the 
earlier Act. As the earlier Act is un- 
constitutional and has no legal exis- 
tence, the provisions of Act No. 21 of 
1960 are incapable of enforcement and 
are invalid.” 

The ratio is apt to be misunderstood 
for, in its essence, the judgment mere- 
ly holds. that where the later Act is 
entirely dependent upon the valid 
‘continuance of the earlier Act, which 
has been held unconstitutional, the 
deeming provision cannot produce the 
desired effect. The learned Solicitor 
General, however, argues that the 
situation in the present case is alto- 
gether different. The earlier Bihar 
Act or the rules framed by the State 
Government under the Act do not. 
have to be valid for sustaining the 
amending Act made by Parliament. 
The constitutionality of the earlier 
law has not to be posited for the sur- 
vival of the Central amending Act. 
In this submission the learned Soiici- 
tor General is right and so the pro-- 


position in Kamrup is - inapplicable 
here. 
23. In Hari Singh, (1973) 1 


SCR 515 = (AIR 1972 SC 2205), Kam- 
rup (AIR 1968 SC 394) was approved ' 
but there is no quarrel over the 
correctness of the proposition ‘there, — 
its application being inapt in the con- 
text of the present case. However, 
Ray J. (as he then was), made certain 
observations which were pressed be- 
fore us by Mr. Sen: - 


“The ratio is that the 1960 Act 
has no power to enact that an acqui- 
sition made under a constitutionally 
invalid Act was. valid. The -1960 Act 
did not stand independent of the 1955 ` 
Act. The deeming provision. of the 
1960 Act was that land was deemed 
to be acquired under the 1955. Act. If 
the 1955 Act was unconstitutional, the 
1960 Act could not make the 1955 Act 
constitutional.” p i ‘+ 
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With great resbect. we agree with the 
position but, as: earlier -stated, the 
statutory , complex -confronting us is 


something different. In the present- 


‘case. the Bihar , Legislature -© is not 
legislating -into validity, by a deeming 


` provision, what has been declared ul-, 


tra vires by’ the Court. It is -Parlia- 
ment, whose competency. to legislate 
on the topic in question is: beyond 
doubt, that, is enacting the ‘deeming’ 
provision. It, follows that Hari Singh 
also cannot, salvage the appellant.. 


24. -We reach the twilight “of 
legislative area when we move into 
West Ramnad Electric Distribution 
Co. case (1963) 2: SCR a 747 = (AIR 
1962 SC. 1753) which. also: dealt with 
a validating Act. The Madras Electri- 

city Supply -Undertakings. Act, 1949 


clothed the State with power to ace `’ 


quire Electricity Supply Undertakings. 
The validity. of the -said Act was chal- 
lenged and- this Court. held the law 
ultra | vires, In.. consequence, the 
Madras Legislature passed Madras ‘Act 


29/54 which incorporated the impugn- 


` ed provisions of the- earlier Act of 
1949 and purported to validate the 
action: taken under the. earlier Act. 
The affected appellant -assailed -the 
new Act to the extent -to which it 
purported to validate acts- done under 
the earlier -Act of 1949 which. had 
been . declared. inoperative -by the 
Court.. ‘The facet of that-decision. which 
‘relates to the point under discussion 
before us establishes that validation, 
with -retrospectivity super-added,. is 


perfectly. competent for ‘the -Legisla- 


ture. cna aa J Ap he - then 


was), - „observed: 


"The argument is hat” tee is 
no specific or express provision’ in the 
Act which makes the. Act retrospec- 
tive and 850, Section . 94, ‘even, if it ‘is 
valid, is ineffective. for the purpose of 
sustaining the impugned order’ by 
which. possession of the appellant con- 
cern was uea bý the Teeponn ma 
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“Before dealing. with | ' this argu- 
ment, it would be: hecessary to. exa- 
mine the-broad features of the Act 
and understand - its géneral scheme. 
The: Act’‘.was’ ‘passed because the 
Madras Legislature: thought it’ expe- 
dient to provide for. the acquisition of 
undertakings other than those belong: 
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under Section 5- of the-- 


A.ER. 
ing to-and. under the control: of. : the 
State Electricity . Board ~ constituted 


Electricity 
(Supply) Act, 1948 in the. State of 


- Madras engaged in the business of 


supplying electricity to the public. It 


_is with that object that- appropriate . 


provisions: have been made by: the 
Act to provide for the acquisition of 
undertakings and to lay down the 
principles for paying compensation 
for them. It is quite clear that the 
scheme of the Act was to, bring within 
the purview of its material provisions 
undertakings in respect. of which no 
action had been taken under the earli- 
er Act and those in ` respect- of which 


action, “had been so. taken.” - . 
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. 4 “It is thus clear that the Act, in 
terms, is intended: to apply: to under- 
takings - ‘of which. possession had’ al- 
ready been taken, and that obviously 
means that its material and operative 
provisions are retrospective. Actions 
taken under the provisions ‘of.,the ear- 
lier Act- are deemed to have been 
taken under. the provisions of the Act 
and. possession taken - under the 
said earlier provisions is deemed .to 
have been taken under the relevant 
proyisions of the Act. This retrospec- 
tive operation of-the material provi- 
sions- of the- Act is thus, writ. darge. in 
all the relevant provisions and is an 
essential part of. the scheme of the 
Act. Therefore, Mr. Nambiar is not 
right when he assumes that the rest 
of the Act is intended to“ be prospec- 
tive and so, Section 24° should be con: 
strued in. the light of the said pros- 
pective character. of the Act. On the 
contrary, in construing Section 24, we 
have to bear in mind the fact ‘that the 
Act is retrospective in operation ahd 
is intended to bring within the scope 
of . its material provisions. unde 

ings of which possession had al cady 
been taken” ` l 
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“The - third part of the section 
provides that the statutory declara- 
tion about the validity of the issue of 
the notification would be subject to 
this exception that thé’ said’ notifica- 
tion should not be inconsistent ‘with. 
or repugnant to the provisions of the 
Act. In other: words, the effect of: this 
section is that if a notification.:: had 
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been issued properly under the :provi- 
sions of the earlier Act. and its vali- 
dity could not “have been impeached 
if the ‘said provisions were themsel- 
ves valid, it would be deemed to have 
been validly issued under the. provi- 
sions of the Act, provided, of course, 
itis not inconsistent with the other 
provisions of the Act. ‘The: section is 
hot very happily worded, but on its 
fair and reasonable construction, there 


can be no doubt about its meaning’ 


or effect. It is a saving and validating 


“ provision and it. clearly; intends. to 


validate actions taken under the rele- 
vant provisions of the earlier Act 
which was invalid from the start. The 
fact that. S. 24 does not use the usual 
phraseology that the | notifications 
issued: under the earlier Act shall be 
` deemed to have been issued under the 


Act, does not. alter the: position that - 


the second part of the section Has: and 
is intended . to have the same effect. a 


“We have no doubt that S. 24 was 
intended to validate ‘actions - taken 
under the earlier Act and on its fair 


and reasonable construction, it must. 


be held that the intention has been 
carried out by - the - legislature by 
enacting the said section. Therefore, 
the argument that S. 24 even if valid, 
cannot effectively validate the im- 
pugned notification, cannot succeed.” 
The ratio of West Ramnad is clear. 
The Legislature . 
validate what otherwise was inopéra- 
tive law or action. Unhappy wording, 


infelicitous expression or imperfect or. 


inartistie drafting may not necessari- 
ly defeat. for that reason alone,, the 
obvious object of the validating law 
and its retrospective content.. ` 


o 25, In fairness to ol for 
the appellant, we must state that the 
proposition in Jadao Bahuji’s - case, 
(1962) 1 SCR 633 = (AIR 
1486) about the powers of the Legis- 
lature, including within 
power to: make. retrospective 
.was not canvassed. 
that Indian Legislatures ‘were. subject 
to-.a strange and unusal prohibition 
aginst - retrospective legislation’ is as 
late as it is presumptuous, However, 
Jadao Bahuji -itself contained some 
valuable observations of relevance, for 
this case. which we may here extract 
(p. 640 of SCR) = (at p.- 1490 of-ATR)’ 


laws, 


Krishna Chandra-v. Union 


can. retrospectively 


1961 SC 
itself the’ 


Indeed, to` urge’ - 


of India.. [Prs. 24-28] S: C. 1399 


_ “Retrospective laws, it has been held, 
can validate an. Act, which contains- 
sume.defect in its enactment. Exam- 
ples of Validating Acts which render- 
ed inoperative; decrees or. orders of 
the Court.or alternatively made them 
valid and effective; are many. In 
Atiqua Begum’s case (1940 FCR 110) = 
(AIR 1941 FC 16), the power of vali- 
dating defective laws was. held to be 
ancillary and subsidiary to the po- 
wers conferred by ‘the Entries and to 
be. ‘included in those powers.” ` 


.. 26, °° We have said .ehough to 
establish: that no substantial objection 
to the Act in question can be pressed -- 
on the strength. of incompetence of 
inoperative retroactivity. That. is why 
the .appellant’s submission .was swit- 
ched largely.on the gross inadequacy 
of the language of S. 2 of the impugn- 
ed Act to confer power on the State 
Government to validate the Rule 20 
(2) or Section 10 of the Bihar Act. To 
be precise, the highlight of Sri Sen’s 
arguments runs thus: 

.“The core-of the Act on which 
the State Government might issue 
rules is Section 15 of the Central Act, 


1957, Section 15 of ; tbe 1957 Act 
did not authorise - the State Gov- 
ernment to: enact Rule 20 -for 


modifying the existing leases as was 
found in the earlier case.. The present 
S. 2 does not- confer any such power 
nor does it enact the provisions of 
the Bihar Act to this effect. It only 
provides that the Bihar Act shall be - 
considered to be valid’ as if it were 
passed by Parliament. Section 2 be- ~ 
ing. a core of the present Act and that 
being invalid and being found not to 
amount to any incorporation of the 
Bihar Act, action taken under R. 20 
or. R. 20 itself passed under the old 
Act would still remain void and. in- 
operative.” aha os et 
- In. this ` connection, ‘considerable __ 
emphasis was placed on Jawaharmal 
(ATR 1966 SC 764)-and on Shama Rao 


(AIR 1967 SC 1480) 


- 27. Passing reference was. also 
made- to. Jagannath v.' Authorized Offi- — 
cer, Land Reforms. (1972) 1 SCR 1055 

= (AIR 1972 SC 425) 

.. 28.°- -The first. of these decisions 
Jawaharmal (AIR 1966 SC 764) seem- 
ingly supports: Mr. + Sen's proposition, 
although the others fall wide off the. 
mark: In West Ramnad, (AIR 1962 SC 
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. 1753) referred to by counsel, this 
Court made some observations which 
have relevance to the topic under dis- 
cussion. There a legislative validation, 
retrospective in operation, was chal- 
lenged, The latter legislation used the 
expression ‘hereby declared’ The 
observations made by .this Court in 
that connection -are instructive a 
may be extracted: 


“The second part of the section 
AE that the notifications. covered 
by the first part are declared by this 
Act to have been validly issued;, the 
expression “hereby declared’ clearly 
~ means ‘declared by this Act’ ‘and that 
shows that the notifications covered 
by the first part would be treated: as 
issued under the -relevant provisions 
of the Act and would be treated as 
validly issued under the said provi- 


sions. The third part of the section , 


provides that the statutory . declara- 
tion about the validity ‘of the issue of 
the notification: would be subject to 
this exception that the said notifica- 
tion should not be inconsistent with 
or repugnant to the provisions of the 
Act. In other words, the effect of this 
section is that if a notification had 
been issued properly under the pro- 
visions of the earlier Act and its vali- 
dity could not have been impeached 
if the said provisions were themselves 
valid, it would be deemed to have 
been validly issued under the -provi- 
sions of the Act, provided, of course, 
it is ‘not inconsistent with the other 
provisions of the Act. The section is 
not very happily worded, but on its 
fair and- reasonable construction, 
there ‘can be no doubt about its’: mean- 
ing or effect. It is a saving and vali- 
dating provision and it clearly intends 
to validate actions taken. under the 
relevant provisions of the earlier Act 
which was invalid from the start. The 
fact that S. -24 does not use the usual 
phraseology that: the. 
issued under the earlier Act shail be 
deemed to have been- issued- under 


thé Act, does ‘not: alter ‘the position . 
that the second part of the section has, 


and is intended to have the, same. 
effect.” ~° 
It follows that. variant .- oe eee 


apart, the meaning and  intént must. 
In. the present case: . 


be tinmistakable. 
we are fully satisfied that Parliament 


desired .to 


Jagir Singh v. State (Delhi Admn.) 


4-12-1974., 


. witness. who 


notification, 


validate ; - : retrospectively, 
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what the Bihar Legislation had in- 
effectually attempted. It- has used 
words plain enough to implement its 
object. and therefore’ the validating 
Act as well as the consequential levy 
are good.. | E 

29. Rule 20 (2) of the Mineral 
Concession Rules, which . has been 
validated by Section 2 sub-s. (1) and 
figures as item 4 of.the Schedule to 
the impugned enactment, stands ‘on 
an’ assured footing. This sub-rule. is 
made by the Bihar Government pure- 
ly as a delegate of Parliament, though 
beyond the scope of the delegation. 
Therefore Parliament could ‘validate 
it and has done so. The source of 
the authority for ‘rule-making ` being 
of ‘Parliament, it:is indubitable that 
the power to give it life retros-| 
actively exists. Thus the impugned | 
legislation, levy and a actions are 
good. | 
30. For ‘the reasons set out 
above, we- dismiss the writ petitions, 
but; in the circumstances, without 
ee . Petition dismissed. 
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against the appellant — Conviction and 
sentence set aside, Cri. App. No. 1520 of 
1968 (Delhi), Reversed. (Paras 11, 12) 
Cases Referred: Chronological] Paras 
oe 27 Cri LJ 266 = AIR 1926 Cal. Lap 


Mers, Urmila Kapur, D. R. Gupta ant 
Miss Kamlesh Bansal, for Appellant: 
Gobind Das, Senior Advocate (R. N. Sa- 
chthev. with him). for Respondent. i 


The Judgment of the Court was de 
livered by 


BHAGWATI, J.:— The appellant was 
‘convicted by the Additional Sessions 
Judge, Delhi of the offence of murder of 
one Harnek Singh under Section 302 of 
the Indian Penal Code and sentenced to 
suffer imprisonment for life. The appel- 
lant appealed against the order of con- 
viction and sentence but the High Court 
of Delhi affirmed: the judgment of the 
learned Additional Sessions Judge and 
rejected. the appeal. This appeal.. is 
brought by special leave against the judg- 
ment of the High Court. 


2. The genesis of the incident. in 


which Harnek Singh met with his death, 
according to the prosecution, lay in ‘the 
rivalry between two groups of smugglers, 
one consisting of Banta Singh, Harnek 
Singh and others and the other consisting 
of the appellant, his brothers Karam Singh 
and Bakhsish Singh and their supporters, 
There were occasional quarrels -between 
the two groups on account of this rivalry 
and one such quarrel took piace at Hapur 
at about 3 p.m. on, 38rd. April, 1968. The 
appellant sustained injuries in this quar- 
re] and the fingers.of his left hand were 
fractured. Bakhsish Singh, the brother 
of the appellant, lodged a report in re- 
gard to this incident Ex, P/D at the Police 
Station at Hapur, It appears — at any 
rate that was the prosecution case — that 
the police did not take any action on -this 
report and directed Bakhsish Singh to 
seek his remedy in a. Court of law. The 
appellant and his party accordingly de- 
cided to take revenge’ against Harnek 
Singh. On the same evening. Harnek 
ee with -his two drivers Pritam’ Singh 
(P. W. 10) and Swaran Singh (P. W. 11) 
left Hapur: for U.P.-Delhi border .in 
truck No. USN -2526 in the hope of find- 
ing some goods for transport on hire, -It 
was not clear. from the evidence of the 
prosecution: witnesses as to whether. Sal- 
jan Singh (P. W. 13) and Mehar Singh 
accompanied Harnek Singh in truck No. 
USN 2526 or they. went-to U. P.-Delhi 
border in their own: truck and met Harnek 
Singh, Pritam Singh (P. W. 10) and Swa- 
ran Singh (P.-W. 11) at.the border. -But 
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it was indisputably the prosecution case 
that from the- U. P.-Delhi oo Harnek 
Singh, Pritam Singh (P. W. 10). Swaran 
Singh (P. W. 11), Sajian Singh. (P. W. 13) 
and Mehar Singh proceeded together to 
Delhi in truck No. USN. 2526 since thev 
did -not find any goods for transport on 
hire.there, When the party reached the 
Junction of Wazirabad Road and Karwal 


‘Nagar Road at about 10 p.m.. Harnek 


Singh stopped the truck as he wanted to 
answer the call of nature. -Harnek Singh 
got down from the truck and proceeded - 
to a spot at a lower level than the road 
by the side of a culvert in order to ease 
bimself, In the meantime another truck 
with its number plate covered with mud 
came from the direction of the Delhi-U, P, 
border and halted on the left side of the 
truck of Harnek Singh. The appellant 
and hig brother Karam Singh ‘alighted 
from that truck and inauired of Pritam 
Singh and’ others as to where Harnek 
Singh ‘was. They stated’ that Harnek 
Singh had gone for easing himself. Whilst 
this conversation was going on. Harnek 
Singh came up on the road tying the 
string of his kachha, On seeing Harnek 
Singh the appellant and his brother 
Karam Singh shouted that they had come 
to take revenge and he should prepare 
himself for death. The appellant then 
fired a shot at the left thigh of Harnek_ 
Singh from a country~made pistol of 12 - 
calibre, Harnek Singh fell down on the 
road on receiving the injury and imme- 
diately the appellant and his. brother 
Karam Singh boarded their truck and 
drove in the direction of Delhi. Pritam 
Singh (P. W., 10). aves Singh (P. W. 11). 
Sajjan Singh (P. W. 13) and Mehar Singh 
wrapped the turban .of Harnek Singh 
round the wound which had been caused 
by the bullet and placing him in the truck 
brought him to the Irwin Hospital. New 
Delhi. -Sajian Singh (P. W. 13) and 
Mehar Singh got Harnek Singh admitted 
in the casualty ward of the hospital and 
gave information about the incident to 
Bishambhar Dayal (P. W. 9) who was the 


police constable on duty at the hospital. 


Bishambhar Dayal (P. W. 9) immediately 
conveyed this information on -the tele- 
phone at the Shaha. .ara Police Station 
and .this information was recorded in the 
Roznamcha ag Ex, P. W. 14/A, 


3. S.' I. Baldevraj, on receiving 
this ‘information, proceeded to the hospi- 
tal at about 1 a.m. But by the time he 
reached there Pritam Singh (P. W. .10). 
Swařan Singh (P..W. 11). Sajian. Singh 
(P. W. 13) and Mehat Singh had already 
left the hospital in the truck. Sajian 
Singh (P..W. 13) and Mehar Singh drop- 
ped Pritam Singh (P. W. 10) and Swaran 
Singh’ (P. W. 11)-at Raighat as thev. want- 
ed to Z0°to Meerut-in order to. inform 
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Banta Singh about the injuries. received 
by Harnek Singh. Pritam Singh (P. W..10) 
and Swaran Singh (P. 
to the prosecution case, obtained. lift: in 
a truck :md.. went to Meerut.  Saijian 
Singh (P. 
the truck to Mori Gate- after dropping 
Pritam sae (P. W. 10) “and Swaran 
-Singh (P.- 
there, left ie Ludhiana in a :private. taxi 
for. the. purpose of informing -the. relatives 
ef Harnek’Singh, When S. I. Baldev: Rai 
` did not find ‘anv òf these four persons on 
reaching the hospital,:he tried to take 
the 6. ‘ement.of Harnek Singh but. the 
doctors certified that. Harnek. Singh . was 
not. in a position to make any statement. 
He.. therefore. proceeded -to the junction 
of Wavirabad..Road and.: Karwal Nagar 
‘Road in order to inspect=the site. where 


‘the incident was supposed.to have taken. 


place but he. could not:locate the site and 

hence he-returned. On the next morning 
~ he handed over the investigation to A. S.L 
Balkar Singh.. 


4. A:SI Balkar-Singh: ents ‘to the 
hospiai at- about 11-a, m. and- trieg -to 
‘take down the statement. of Harnek Singh 
but he could not do ‘so -as Harnek Singh 
- was not in a fit condition, In fact Harnek 
Singh had been operated upon during the 
night but the: operation’ had to besus- 
pended ‘because’ hig condition “was rather 
‘serious, - A.S.I. Balkar -Singh then re- 
` corded the statement -of Pritam- Singh 
(P: W.-10) who had in the meantime re- 
' furned from Meerut along with Swaran 
Singh’ (P. W.: 11). This statement- is 
Ex, RG and it was forwarded to Shahadra 
Polige Station for the purpose of registra- 


of - the first’ information’ report, 


'A. S-I. : Balkar Singh -also recorded ‘the 

.- gtatement--of Swaran Singh’ (P: W: ‘13). 
. Thereafter‘he took Pritam Singh (P.W. 10) 

- ‘and Swaran: Singh’. (P. W.°11) with him 
and inspected the site of the incident and 
carried on: further investigation.: On the 
next day, thar is 5th April. :1968 Satan 
‘Singh (P. W. 13) and 
turned a the: To A- S. L- -Balkar 
Singh went with them to -the-Mori Gate 
near Gokhale -Market and took- possession 
of the truck which was parked by them 
at-- that place on the night of 3rd April, 
1968: The: ‘punchnama' ‘of ‘taking posses- 
sion of the-truck was prepared and: there- 
after A.S. I. Balkar ‘Singh recorded the 
statements of Salian: Singh ((P.<W. 13) and 
Mehar -Singh.. The ‘condition of ‘“Harnek 
Singh: had, however. deteriorated’ in. the 
meantime andhe died in. the: morning. of 
that day before A S.I, ‘Balkar Singh 
proceeded’ with’ Salian ‘Singh (P. W. 13) 
and Mehar. ear es to take’ possession `of 
the truck: As: S.i IesBalkar' Singh “then 
carried on: the “gual investigation! and 
after completing. it, : charge-sheeted!. the 
appellant and hig ‘brother’ Karam Singh 
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«W. 11). according - 
W. 13)and Mehar Singh took. 


11) and keeping the: truck ` 


examined by the prosecution. 


Mehar: Singh -re- 


Singh: (P, 'W. 


AIR 
for. the; offence of murder. of» Harnek 
Singh, eee oy oes aes 


a nee Bs. 3 ‘The Proson ni geve- 

ral . witnesses: beforé the’-Addl. ‘Sessions 
Judge.: Delhi: -and Bre them were 
Pan Singh (P. W. 10). Swaran- Singh 
(P. 11)-and Salian Singh IPW., 133 
wid according. to- the prosecution, wére 
eye-witnesses’ tò -the - incident: Mehar 
Singh was not examined by the prosecu- 
fion on the ground.that. hé: had been won 
over bv: the. appellant. Pritam! Singh 
(P: W. 10) and Saijan Singh: (P. W. 13) 
gave evidence in` support of the prosecu- 
tion case and deposed to the incident as 
it had: happened -aceording to’ the. prose- 
cution, but Swaran Singh (P. W: 11) de- 
parted. from the, prosecution story and 
stated -that. he did not. know: the names of 
the persons-who came in the other truck 
and: added. that: only. one:‘of them was 
present in_the::Court-and that wes Karam 
Singh and when asked to_identifv. Karam 
Singh, he-pointed at. the appellant and 
consequently he’ wag allowed to be.cross- 
The ` ap- 
pellant and Karam“ Singh did -not . lead 
any evidence- in defence but. their case 
Wag ‘that they: were. falsely implicated on 
account pof enmity: “with -the:. groun -of 
Banta:Singh ‘and Harnek Singh. The Ad- 
ditional: Sessions . Judge: aia the. evi- 
dence of. Pritam Singh (P. W. 10) and Sal- 
jan Singh (P- W: 13). and: primarily’ on 
thatrevidence came to the-conclusion that 
the“ prosecution . case> against. the appel- 
lant’ was. established bevond ` reasonable 
doubt:and accordingly. convicted the ap- 
pellant: under Section: 302- of -tbe Indian 
Penal: Code and. sentenced him: to suffer 
imprisonment: for life. .Karam Singh was. 
however, given the benefit of doubt as 


-the evidence wag not “sufficient to- show 


that Karam Singh had’a commen. inten- 
tion: with. the: appellant. to ~kill.: Harnek 
Singh andhe wa3:.acauitted- of the offence 
charged: against him, ae 

- 6.. - The -appellant: heii derived 
by. the order’ of conviction and ‘sentence 
passed against him preferred an appeal 


cto the. High Court’ of :-Delhi. The. High 


Court examined the evidence :on' record 
find taking the same- view of the' evidence 
asthe learned: Additional Sessions Judge 
held . thatthe: guilt of theappellant was 
established beyond reasonable douht- and 
accordingly “confirmed the conviction and 
séntence~“of the- ‘appellant and. dismissed 
the’ appeal” The appellant thereafter .ob- 
tained ‘special leave. to- appeal ‘to: this 
Court and: “hence the present appeal. - 
“7, Now, itvis. apparent’ from the 
jadgrnent ‘of. the’ High Court that:the con= 


wiction mn: O of the’ appellant rested’. entirely 


on the “evidence of Pritam Singh (P: W. 19) 
and Sajian Singh: (P: *W.- 13y. .. Swaran 
i 11) was’ also. examined: oñ 
behalf ‘of’ the prosecution but. his ‘evidence 
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is of no help to the prosecution because 
he went back. on the story of the prose- 
cution and was permitted to be cross- 
examined on behalf of the prosecution. 
It is now well settled that when a wit- 
ness,, who has been called by the- prose- 
cution, is permitted to be cross-examined 
on behalf of the. prosecution. the result 
of that course being adopted is to dis- 
credit that witness. altogether. and not 
merely to get rid. of a.part- of his testi- 
mony. See Khijiruddin. v. Emperor, (1926) 
27 Cri LJ 266 = (AIR 1926 Cal 139).. The 
question which, therefore, arises for con- 
sideration is whether the evidence of 
Pritam Singh (P. W.-10) and Saijan Singh 
(P. W. 13) can ‘be regarded as sufficient 
to found the conviction of the appellant. 
While: considering their evidence, the 
first question. which we, must ask our- 
selves- is`as- to when thev first disclosed 
the name of the appellant as assailant of 
Harnek: Singh, If they were really. and 
truly eye-witnesses to the incident, as 
deposed to by them. they would have 
known that the appellant had caused a 
bullet injury on the left thigh of Harnek 
Singh and:-in that event they would have 
disclosed the name of the appellant as the 
person’ who shot at Harnek Singh. at 
, the earliest opportunity. Pritam Singh 
(P.W. 10) undoubtedly stated in his state- 
ment Ex. PG that. the appellant had fired 
a shot at the left thigh of Harnek Singh. 
but this statement Ex, PG was. recorded 
by. A. S. I. Balkar Singh after 11 a.m. on 
4th April, 1968 after Pritam Singh 
(P. W. 10) and Swaran Singh (P. W. 11) 
had -returned from Meerut. The ear- 
liest ‘opportunity ` which ‘Pritam Singh 
(P. W. 10), Swaran Singh (P.. W. 11) and 
Sajjan Singh (P. W: 13) had of disclosing 
the name of the appellant as the ‘assailant 
ef Harnek Singh was at the hospital when 
they brought Harnek Singh in the truck. 
Bishambhar Dayal (P. W. 9) was the police 
constable on duty at the hospital and 
though Sajian Singh (P. W. 13) and 
Mehar. Singh did give information about 
the incident to Bishambhar Dayal (P. W. 9) 
— and that was done in the presence of 
Pritam Singh (P: W. 10) and Swaran 
Singh (P. W. 11)-— none of them dis- 
closed the name of the person who had 
fired at Harnek Singh, Surely the name 
of the assailant was a verv important part 
of the information in regard to the inci- 
dent and there can be little doubt that if 
Pritam Singh (P. W, 10). Swaran Singh 
(P. W. 11). Saiian Singh (P. W.'13) and 
Mehar Singh of anv one of them knew who 
the assailant was; they would have defi- 
nitely mentioned the name of the assail- 
ant to’ Bishambhar Daval (P. W.9).. Even 
if these witnesses did not disclose the 
name of the appellant while narrating the 
incident, Bishambhat Dayal (P. W. 9). as 


an experienced police constable. would 
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have certainly asked them as to who the 
assailant was and got the name of the as- 
Sailant from them, if they knew it. But 
when we turn to the evidence of Bisham- 
bhar Dayal (P. W, 9). we find that he -no- 
where ‘states that the name of the appel- 
lant was disclosed to him. His evidence 
is quite laconic. All that he states is that 
he “sent information to the P, S. Shaha- 
dra on telephone”. The information con- 
veyed by him is recorded in the roznam- 

as - Ex. P.. W. 14/A. This exhibit 
shows that the information was conveyed 
at 11.37 p.m. and it was in the following 
terms: “ Harnek Singh in- 
jured today in a Larai Jhagra (fight and. 
scuffle) near Timarpur bridge, - Shahadra 
Side has been got admitted to Irwin Hos- 
pital in an injured condition by Salian 
Singh and Mehar Singh—--——". 
Obviously, the name of the assailant of 
Harnek Singh was not given by Bisham- 
bhar Dayal (P. W. 9) when he telephoned 
to the Shahadra Police Station. The ir- 
resistible inference must be that he -did 
not know the name of the assailant at that 
time. If he knew, he-would have certain- 
ly conveyed it as part of the information 
of the offence given. by him. It can be 
presumed that as an experienced police 
constable he would know that when- he 
ls giving information to the police station 
about an incident of ‘Larai Jhagra’. where 
a man has been severely injured, the most 
important part of the information would 
be the name of the assailant and he would 
definitely convev iti .if it-was disclosed to 
him. We cannot accept the theory which 
found. favour with the High Court that 
.the name of the assailant was disclosed 
by Sajian Singh (P. W. 13) and Mehar 
Singh to Bishambhar Daval (P. W. 9) 
but he must have forgotten to mention 
it when he gave the information Exhi- 
bit P. W.14/A. -It is also significant to 
note that Bishambhar. Dayal (P. W. 9) did 
not state in his evidence that the name of 
the assailant of Harnek Singh was dis- 
closed to him. If the case of the prose- 
cution was that the name of the appellant 
‘was disclosed to Bishambhar Daval 
(P. W. 9) by Pritam Singh (P. W. 10) 
Swaran Singh (P. W. 11). Saiian Singh 
(P. W. 13) or Mehar Singh, the prosecut- 
ing counsel should have put a question to 
that effect in the examination-in-chief of 
Bishambhar Dayal (P. W. 9). but no such 
question was asked. Then again. it mav 
be noted that when S. I. Baldev Raj came 
to the hospital. at about 1 a.m., pursuant 
to the information received from Bisham- 
bhar Dayal (P. W. 9). he enauired. but 
Bishambhar Daval (P. W. 9) did not give 
him the name of the assailant of Harnek 
Singh.. That would indeed be most ex-. 
traordinary if Bishambhar Daval (P. W. 9) 
knew the name of the assailant, On the 


next: day also, when'A. S, I. Balkar Singh 
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went to the hospital at about 11 a.m.. he 
contacted Bishambhar Dayal (P. W. 9) 
and the latter accompanied him to the 
ward and vet no ‘questions were asked 
and. no information was given as: tọ the 
identity of -the assailant It is only at 
about 11.45 a.m. or 12 noon when A.S.I. 
Balkar Singh met Pritam Singh (P. W. 10) 
that he came to know for the first time 
the name of the assailant. It is, there- 
_ fore, clear that the name of the assailant 
was not given to Bishambhar- Daval 
(P. W. 9) at the time when Harnek Singh 
was brought to the Hospital by Pritam 
- Singh (P. W. 10). on Singh (P. W. 11), 
„Sajjan Singh (P. W R and Méhar Singh. 
Pritam Singh (P. 10) also did not say 
in his evidence foe the name of the as- 
sailant was mentioned. to Bishambhar 
Dayal (P. W. 9). It is only Saijan Singh 
(P. W. 13) who said so and that evidence 
obviously cannot be accepted. It is a 
definite improvement by Sajian Singh 
coming after Bishambhar 
(P. W. 9) and Pritam. Singh 
(P. W. 10) in the witness. box.. There can, 
therefore, be no doubt that. the name of 
the appellant ag assailant of Harnek Singh 
was not: disclosed byv. 
(P. W. 10), ai Singh (P. W 
jan Singh. (P. W. 13) and Mehar Singh 
at the earliest opportunity and it was 
only on the next dav at about 11.45 a. m. 
or 12 noon that for the' first time the 
name of the appellant was given out by 
Pritam Singh’ (P. W. 10) -and that was 
after he and Swaran Singh' (P. W. 11) had 
gone to Meerut, discussed the matter with 
Banta Singh and returned to the hospital. 
This circumstance casts serious doubt on- 
the testimony of Pritam Singh (P. W.10) 
and Sajjan Singh (P. W. 13) that the in- 
“ cident -happened as deposed to by them 
and it was the appellant.who fired a shot 
at Harnek Singh. ` It seems that either 
Pritam Singh (P. W. 10), Swaran Singh 
(P. W, 11), Sailan Singh (P. W. 13) and 
Mehar Singh did not witness the incident 
or they could not identify the assailant of 
Harnek Singh -and it was for- 
reason that they did not — indeed could- 
not — disclose the name of the assailant 
at the ee PROTTE to pees 
Dayal (P. W. 9). 


-Ro It is -also. significant to note that 
after leaving Harnek ein in the hospi- 
tal. Pritam Singh - (P. W. 10), Swaran 
Singh (P. W. 11), Sajian Singh tP. W. 13) 
and Mehar Singh did not proceed to the 
Shahadra Police Station for giving in- 
formation in regard to the incident, nor 
wait at the hospital in order to attend on 
Harnek -Singh and watch his condition. 
but two of them, namely, Pritam Singh 
(P.-W. 10) and Swaran Singh (P. W. 11). 
decided to Zo to Meerut the same night 
in order to meet Banta Singh and ob- 
tained lift by a truck proceeding` to 
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Meerut, and the other two, namely Saijan 
Singh (P. W. 13) and Mehar Singh. took 
the truck to Mori Gate and parked it 
there and immediately left for Ludhiana 
in a private taxi, This was strange and 
inexplicable conduct on the part of Pri- 
Singh (P. W. 10), Swaran Singh 
(P. W. 11). Saijan Singh (P. W. 13) and 
Mehar Singh. It ig difficult to understand 
why Pritam Singh (P.W.10) and Swaran 
Singh IP. W. 11) should have. been in sucha 
hurry to go to Meerut to meet Banta Singh 
that they should have proceeded the same 
night without even caring to lodge: a re- 
port at the Shahadra Police Station or 
bothering to find out how Harnek Singh 
was faring in the hospital. The only 
hypothesis on which this = 
conduct of Pritam ‘Singh (P. W. 10) and 
Swaran Singh (P. W. 11) can be explic- 
able ig that they did not know who was 
the assailant of Harnek Singh and thev 
wanted to discuss the matter with Banta 
Singh- before they gave out. the name of 
Some assailant to the police. The truck 
of Harnek Singh was attached to-the fieet 
of trucks belonging to Banta Singh and 
Banta Singh was obviously the’ leader of 
the group and presumably that was the 
reason why Pritam Singh (P.-W. 10) and 
Swaran Singh (P. W. 11) decided to dis- 
cuss the matter with Banta Singh so that 
they could fix’ upon tbe name of the as- 
sailant to be given to the police. The 
discussion with Banta Singh provided the 
inspiration for giving the name of the ap- 
pellant as the assailant of Harnek Singh. 


9. There are also a few other fea- 
tures which throw grave doubt on the 
credibility of the prosecution Rey In the 
first place, Pritam Singh (P. W. 10) stated 
inw evidence that the appellant fired the 
shot. “with “his arm stretched horizontal- 
ly with a slight bent downwards” and 
Sajian Singh (P. W. 13) also repeated 
that the appellant -fired.. “with hia Hands 
stretched downward and ‘aiming at the 
thigh of the deceased”, That would mean 
that the. bullet must have travelled” down. 
ward from the point of entrv in the thigh 
of Harnek Singh. But Dr, Vishnu Kumar. 
Head of the Department of Forensic 
Medicine, Maulana Azad Medical College, 
New Delhi. who gave evidence as P. W. 2. 
definitely asserted that “the hand which 
fired the shot must have been at a slight- 
ly lower level than the part of the body 
hit by. the shot. The barrel of the wea- 
Pon would be slightly pointing upward”. 
This expert evidence given bv the Head 
of the Department of Forensic Medicine 
clearly shows that the incident. did not 
happen in the gare? deposed- to by Pri- 
tam a (P. W. 10) and Sailan Singh 
(P. W. 13) and their evidence being in 
conflict with ae unimpeachable expert 
evidence, which was not even attempted 
to be contradicted in cross-examination, 
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cannot be accepted. Then again, it is 
rather difficult to appreciate whv A.S. I. 
Balkar Singh should not have taken pos- 
session of the tarpaulin when he seized 
the truck in the morning of 15th April, 
1968. When, according to the prosecution 
case, Harnek Singh was placed in the 
truck, he was still bleeding and blood 
kept on dripping on the tarpaulin on 
which he was laid in the truck. The 
tarpaulin was, therefore, blood stained, if 
not blood soaked and it would have been 
a valuable piece ‘of evidence which 
should have been: taken possession of by 
A,-S. I, Balkar Singh. The fact that 
A.S. I. Balkar Singh did not take posses- 
Sion of the tarpaulin is also a circum- 
stance which detracts from the veracity 
. of the prosecution case. It is also strange 
and inexplicable as to why Pritam Singh 
(P. W. 10), Swaran Singh (P. W. 11) and 
Sajjan Singh (P. W. 13) should not have 
gone to a Police Station to report the inci- 
dent even though Darva Gani Police Sta- 
tion and Civil Lines Police Station were 
almost on the wavy from the place of in- 
cident tó the hospital. One also fails to 
understand why the blood stained clothes 
-of Pritam Singh (P. W. 10) and Swaran 
Sinth (P. W. 11) should. not have been 
taken possession of by A. S. I. Balkar 
Singh. Salian Singh (P. W..13) of course 
stated that’ he had: washed his blood 
stained clothes and did not. therefore, 


hand them over to the police, but there is 


no reason why. he should have acted in 
this manner. Then the story that Salian 
Singh (P. W. 13) and Mehar Singh park- 
ed the truck on the road near Mori Gate 
and leaving it there proceeded to the vil- 
lage of Harnek Singh near Ludhiana by 
a private taxi costing Rs. 300/- is also 
rather difficult to accept. Whv should 
Saijan Singh (P. W. 13) and Mehar Singh 
have spent Rs. 300/-.on a -private „taxi 
merely for the purpose of going to Harnek 
Singh’s village. They could have easily 
sent an urgent telegram to the relatives 
of Harnek Singh informing: them about 
the incident and asking them to come 
over to New Delhi.. Sajian Singh (P. W. 13) 
could not even give the number of the 
private taxi by which they went to Har- 
nek Singh’s village or the name of 

driver or any other particulars about the 
private taxi. Moreover. when Saiitan 
Singh (P. W. 13) was asked who was the 
nephew of Harnek Singh who came with 
him from Harnek Singh's village to the 
hospital. he could not even give his name. 
Ifin fact Harnek Singh’s nephew had 
come with Saijan Singh (P. W. 13) and 
Mehar Singh to the hospital,- the prosecu- 
tion could have easily examined him to 
support the version of, Sajian. Singh 
(P. W. 13). It ig also significant that nei- 
ther Pritam Singh (P.. W. 10) nor Sajian 
Singh (P. W. 13) could give the number 
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‘[Prs. 9-10} S. C. 1405 


of the truck in which the appellant and 
Karam Singh came to the place of the 
If in fact the incident had 
happened, as deposed to by them. they 
would have surely noticed the number of 
the truck and disclosed it to the police. 
But they were not in a position to giva 
the number of the truck, and. therefore, 
they gave a false excuse that all the 
four number plates of the truck were . 
covered with mud. Lastly. it is too much 
of a coincidence that the appellant, wish- 
ing to take revenge against Harnek Singh 
for the incident which took place at 
Hapur in the afternoon of 3rd April. 1968. 
should chance to Meet Harnek Singh the 
same night on.a lonely road and be pro~ 
vided with an opportunitv for avenging 
himself, These circumstances cast grave 
doubt on the story of the prosecution and 
it ig difficult to accept that the attack on 
Harnek Singh took place in the manner 
alleged by the prosecution and the appel- 
lant was responsible for the same. 


10. The evidence of Pritam Singh 
(P. W. 10) and Sajian Singh (P. W. 13) 
also suffers from various infirmities. Pri- 
tam Singh (P. W. 10) stated in his ` evi- 
dence that all four of them, namely, he 
himself, Swaran Singh (P. W. 11), Saijan 
Singh (P. W. 13) and Mehar Singh went 
with Harnek Singh in his truck. from 
Hapur to U.P.-Delhi border. But on 
this point Saijan Singh (P. W. 13) hada © 
different story to tell. According to Saj- 
jan Singh (P. W. 13), only Pritam Singh 
(P. W. 10) and Swaran Singh (P. W. 11) ac- 
companied Harnek Singh in his truck from 


Hapur to U, P.~Delhi border, while Saiian . 


Singh (P. W. 13) and Mehar Singh pro- 
ceeded from Hapur to U.P-Delhi border 
in Mehar Singh’s truck and it was only 
at the U.P.-Delhi border that thev 

met, -The versions of Pritam Singh . 
(P. W.°10) and Saljan Singh (P. W. 13), 
thus, differed on a rather important point. 
Both Pritam Singh (P. W. 10) and Sajjan 
Singh (P. W. 13) stated in their evidence 


‘that the. head lights of the truck of the 


appellant were on throughout the time 
when the incident took place and it was 
on account of thig light that they could 
see and identify the appellant and Karam 
Singh when they challenged MHarnek 


- Singh and the appellant shot at him. 


Now, it could hardly be disputed that it 
was a dark night when the incident took 
place and but for some artificial light. it 
could not be possible for any one to | 
identify the’ assailants of Harnek Singh. 
Pritam Singh (P. W. 10) and Sajjan Singh 
(P. W. 13) were, therefore. constrained to 
introduce the theory that throughout the 
time that the incident. took place the head 
lights. of. the appellant's truck were on, 
This theory was clearly an afterthought 
and no trace of it was.to be found in the 
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Statements: made by :them before the 
police or in the Court of thé: committing 


Magistrate: < Pritam- Singh (P.--W.. 10} - 


Stated in his evidence. that ‘he and Swaran 
Singh (P. W. 11) -went to-Meerut in order 
to inform Banta Singh about the incident 
and'at Meerut he “narrated the occurrence 
to Banta Singh’, but on this point he 


was contradicted by reference to his - 


, Statement before the committing .Magis- 
trate where he had stated that Banta 
Singh was not available at Meerut. and 
he could not give any explanation for’ this 
contradiction. He- also ‘at first pleaded 
ignorance about the. incident which took 
place.at: Hapur. in the afternoon on $rd 
April. 1968, but- when. pressed. he had. to 
admit that “a fight took place that day 
at Hapur and.that Harnek Singh and’-I 
participated in. it’... Though, according. to 
him, he had been: serving as a driver. of 
Harnek Singh. for. about: two montbs, he 
-~ could: not- say. to what places: during: "this 
period the truck had been ` 
What goods had been carried. When ask- 
ed whether Harnek Singh=had a permit 
for plying the truck in’ Delhi. he stated 
' that, Harnek: Singh had such permit, but 
he was then constrained to admit:that he 
had neither seen the permit.nor ‘had Har- 
nek Singh told. him aboutit.and he-did 
not know when the permit wag: applied 
fer and.in whoSe name it: stood:: Sajian 
Singh.:(P. W...13). also made! various state- 
ments in his’ evidence which. contradicted 
what. was ‘stated by him in his-statements 
before the police and the- committing 
Magistrate: He-had...according’:to ‘the evi- 
dence: given ‘by him. gone.to Meerut-“in 
order: to -obtain -old tyres:for his:“rehri”; 
but in cross-examination: he -stated that 
he did not talk about the tyres with Har- 
nek Singh throughout the: period: he stav- 
ed with him. These infirmities.: coupled 
with the. various circumstances -which we 
have discussed. above, clearly show . that 
the evidence of Pritam Singh (P.-W..:10) 
and Saijan Singh (P. W:.:13) is not at all 
worthy of credit and ‘it cannot be relied 
upon for the purpose of 'holding that it 

was the appellant who. fired a -shot. at 
Hamek Sinih and: Bed im. eee eee 


i > P Since, apart “from. the’ evidence 
of Pritam. Singh ™ (P. W:.:10) and Saiian 


Singh. (P.,-W. 18). there ig no. other evi- - 


dence. to ‘establish the prosecution case 
against the appellant, the appellant can- 

ot be held guilty of the. offencé charged 
against him and 
tence- recorded against him, bv the learned 

\dditional Sessions Judge and ‘confirmed 
oy the High Court must be set aside. se 


12. We accordingly allow the ‘ap- 

peal, ‘set aside the - -conviction and sen- 

iene recorded against the appellant and 

acquit him ‘of the offence charged against 
- Since the appellant: is on- bail, 


taken and 


‘grounds. relied on: by,- 


the. conviction and sen- - 


A.T. R. 


bail ‘bonds executed by him wil ae 
cancelled. 


"Conviction and gentence zat aside: 


ae 
= 
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"B.R. KRISHNA IYER AND - 
N. L. UNTWALIA, JJ. | | 


Gopinath Pramanik, <a V. 


. The District - Magistrate, Nadia and 


others, Respond ents. ~~ 


Writ Petition No. “556. of: 1974, DI- 
18-3-1975, - z 


(A) Maintenances of Taternal Secu- 
rity. Act (1971), S. 3—Defention—Order 
based on activities prejudicial to main- ` 
tenance of public - order:-— Grounds 
relied on -by. District | Magistrate were 
germane to. disruption -of maintenance 
of: ‘supplies and services - essential to 
community — Detenu specifically sta- 
ted ‘that the grounds have no, nexus 
with the maintenance’ of- public. order’ 
—. This. infirmity. ` not specifically . de- 
nied in ‘counter-affidavit — ‘Deten- 
tion held unsustainable... ‘(Paras | 1, 2) 


de Judgment, of the’ Court. was deli- 
vered by a 
-KRISHNA IYER; Ja —" The ae 
tioner detenu has. moved this- petition 
for issuance of. a writ of habeas cor- 
pus ‘challenging his. deténtion , on the 
ground, -inter -alia, that. the order of 
the District Magistrate is. based..on 
activities. ‘prejudicial to the mainten- 
ance: of public order while the- grounds 
relied on ‘have relevance only to the 
maintenance of ‘supplies ‘and “services ` 
esséntial to the ‘community. We have ' 
examined..the case and find that: the 
othe District, 
Magistrate are germane to disruption 
of maintenance of ‘supplies. and servi- 
ces essential to. the: community and 
have nothing’ ‘to do whatsoever with, 
the maintenance of _ public order. >` 


2. The detenu in his applica- 
tion has specifically’ stated that the; 
grounds of detention have no nexus, 
with the maintenance of public order: 


In answer, the counter-affidavit filed; 


by the State does not specifically deny 
this infirmity. It follows that. the de- 
tention is unsustainable on this. sim- 
ple ground of - non-denial of: non- 
nexus between, the grounds ` and the 


the ES/ES/BIS4/75/LGC > . + 


1975 


order without probing further - 
the matter, We therefore direct 
lease of the detenu. l 


into 
Petition ‘allowed. 


AIR 1975. SUPREME COURT 1407 
(From: Madhya Pradesh)* | 
K. K. MATHEW, V. R. KRISHNA 
IYER AND P. K. GOSWAMI, JJ. . 
Shikhir Chand Jain, Appellant v. 
Digambar Jain Prabandhkarini Sabha 
and others. Respondents. 
‘Civil Appeal No. 
D/- 4-3- 1975. 


(A) ‘Constitution of India, Art. 136— 
Petition. for recording compromise fil- 
ed in-appeal before Supreme Court— 
Terms of compromise reasonable and 
promoted best interest of parties — 
Decree in terms of compromise direct- 
ed to be made in substitution of the 
decree under appeal. (Para 4) 


M/s. V: M. Tarkunde, Sr. Advo- 
cate (M/s. S. L. Jain and, M. D. Gupta, 
Advocates, with him), for Appellant; 
Mr. M. C, Chagla Sr: Advocate (Mr. 
'S. K. Bagga, Mrs. S. Bagga, Miss Yash 
Bagga and Miss Rani Arora, Advocates 
with him), for Respondent No. i. 

Judgmėnt of the Court was. deli- 
vered by ; 

KRISHNA IYER, J.:— Notwith- 
standing the proclaimed © equality of 
. the sexes ‘the; personal laws, which 
are in some measure ‘a legacy for the 
live present from the petrified past, 
have perpetuated an ancient discri- 
mination as the facts and the law, we 
are called upon to decide in the: pre- 
sent case. demonstrate. The core’ ques- 
tion argued before us, epigrammatical- 
ly expressed, is’ whether the estate of 
a woman is only a woman's estate? ` 
The Facts - -> iz 


The. _ plaintiff, . a public trust ‘of 
the Jain community, instituted the 
present suit, a little over two decades 
ago, for recovery of possession. of 
certain property from the contesting 
defendant (the present. appellant) bas- 
ed on a:gift thereof in its favour by 
Smt. Rajrani (5th defendant) who -had 


*(Second Appeal No, 521 of-1962, D/- 
17-10-1966 — Madh Pra.) 


DS/DS/A978/75/MVJ 
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purported to convey the full rights 
therein to the said trust. The contes- 
tant-defendants' denied: the plaintiffs 
title and pleaded inter alia that Smt, 
Rajrani. who remained ex` parte ‘after 
filing a written statement in support 


Of the plaintiffs case, had only a 


limited estate -and her- alienation 
would not therefore survive her.- A 
more substantial defence was set up, 
viz., that the appellant-first defen- 
dant had been :in ‘possession of the 
land since 1937 and that he had per- 
fected ‘his title by adverse possession. 
Various issues were framed and evi- 
dence recorded but the lst defendant 
was worsted and the suit decreed. It 
is significant to note that on a crucial 
finding regarding the quantum of the 
interest conveyed ‘to ' the- plaintiff, 
which has 4 material bearing on the 
fate of the case, there has been no re- 
ference or -reversal at the appellate 
stages — a casus omiissus,’ as. it were. 
The trial judge had found that the 
plaintiffs vendor Raj Rani, although 
a widow who had acquired the right 


in the property on allotment in a par-. 


tition decree, had transferred the pro- 
perty for pious purposes to a religious 
trust, namely the plaintiff. and- ag 
such the entire right in the property; 
not: merely a woman’s ‘estate, - had 
beer- conveyed by the gift. - 

2.` The first appellate Court 
reversed the decree of the trial Court 
but on second appeal the latter was 
restored, The ist defendant came to 
this Court in appeal but in the course 
of ‘arguments'on an earlier occasion it 
was felt necessary that a fresh find- 
ing should be called for in view of 
the death of Smt. 
lite. We will refer in some more de- 
tail to the ‘said remand order but, at 
this stage, it may be mentioned that 
the -question on. which a finding was 
called: for assumed that Raj Rani. had 
only a limited estate. If so, the ap- 
pellant, claiming to be the nearest 
reversioner, would ordinarily. be en- 
titled to the property and the respon- 
dent-plaintiff. would. lose the: land — 
unless other defences were made out. 
The finding recorded by the trial 
Court on remand has gone in favour 
of the, appellant so much so the app-l- 
lant -has to, be taken -as the nearest 
reversioner. entitled.to the property if 
the late Raj Rani had died as a. ‘limi-, 
ted owner of the suit property. 


Rajrani pendente . 


+ 
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3. The crucial -issue therefore 
is as to whether the alienor of the 
plaintiff had only a woman’s estate, 
as. understood in the Hindu Law; se- 
condly. whether the finding recorded 
by the trial Court based on spiritual 


benefit of. the deceased husband: and - 


left obscurely alone in the later sta- 
ges of the .spiral- of litigation; has 
any surving tmpact, on: the result in 
this appeal: -~ : 

4. . We were not called upon to 
examine these contentions in view of 
the sequel resulting.in a settlement of 
the dispute between the parties. Even 
at the time the arguments proceeded, 
we felt that it was desirable, having 
regard to the totality. of the social 
circumstances. and the individual facts 
of the case that an adjustment, of the 


~ disputes would be the -best course to 


secure justice for all concerned. The 
suggestion so thrown. seems to. have 
fallen on fertile soil for, learned coun- 
sel on both sides have played an acti- 
vist role in. bringing. to fruition what 
was a spontaneous ` judicial response 
to the factors involved.in the appeal. 
They have been able to make their 
clients appreciate the propriety and 
arrive at the terms of a just adjust- 
ment of the disputation. A petition 
for recording compromise has . been 
put in and we feel that the terms are 
reasonable and promote the best in- 
terests of- the parties. In this view we 

direct that in substitution of the 
aie under appeal, a decree in terms 
of the sad aaa will be made. 


“Order. accordingly. ‘ 


AIR 1975 SUPREME COURT eae 
V. R` KRISHNA IYER AN D` 
N. L, UNTWALIA, Jd ` 
' Rabindra Kumar > ` Ghosel, Peti- 
tioner’ v. The State, of West ` Bengal, 
Respondent. . 


Writ Petition No. 563 of 1974, Dj- 
17-3-1975. $ 


i (A) Maintenance of ea Secu- 
rity Act (1971), S. 3—Detention—Dis- 
trict Magistrate passing’ order of de- 
tention about three months after plac- 


ing of the case of detention before 


him -—- No explanation for’ the delay 


— Detention is unsustainable. ` 


ES/ES/B161/76/LGC oe we ae 
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.: The whole purpose ‘and obj ect of 
the Act is that persons who are like- 


_ly to imperil public order-are not al- 


lowed. to be free to indulge in this 
dangerous activity. The chain of con- 
nection between the dangerous acti- 
vities: relied on and the detention 
order. passed is snapped by the long 
and imexplained delay of about 3 
months. E o (Para 1) 


' Judgment of the Court was. deli- 
vered by 

' KRISHNA IYER, J.:— The deten- 
tion order of the detenu ` who has 
moved this petition of habeas corpus 
was passed ọn 14-3-1974. Certain 
grounds which induced the detaining 
authority were the subject matter of 
two criminal cases-which ended in 
discharge on. 5th December, 1973 and 
20th December, 1973 respectively. 
The Superintendent of Police, accord- 
ing to the counter affidavit, placed 
the case of detention before the- Dis- 
trict Magistrate on 30th . November, 
1973. We find that the. actual order 
of detention was passed only around 
three months thereafter, The. whole 
purpose and object of the Maintenance 
of Internal Security Act is“that per- 
sons who are likely to imperil public 
order are not allowed to be. free to 
indulge in this dangerous activity. We 
cannot understand the District Magis- 
trate -sleeping over .the matter for 
well nigh three “months and then 
claiming ‘that there is a real and im- 
minent danger of prejudicial activity 
affecting public order. The chain of 
connection between the. dangerous 
activities relied on andthe. detention 
order passed is snapped by this long 
and unexplained delay. If there were 
some tenable explanation for this gap 
we would have been reluctant to 
interfere with the detention order but 
none has been stated in the counter 


_affidavit filed to-day many months 


after time was taken for filing:a re- 
turn. In these circumstances, we are 
not satisfied that there is any justifi- 
cation for the claim ‘of subjective 
satisfaction put forward by the ‘Dis- 
trict Magistrate. The petition - is al- 
lowed, the rule nisi confirmed and the 
petitioner ereeee to be set at liberty. 

rane ae: _ Petition aes. 
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AIR 1975 SUPREME COURT - 1409 
(From: Andhra Pradesh)* 


A. N. RAY, C. J., K. K. MATHEW 
AND V. R. KRISHNA IYER, JJ. 


= Pasupuleti Venkateswarlu, Ap- 
pellant v. The Motor & General Tra- 
ders, Respondent, 

Civil Appeals Nos. 2120 to 2122 
of 1972, D/- 18-3-1975. 

(A) Civil P. C. (1908), O. 7 R. 7, 
- S. 115 — Subsequent events — Power 
of Revisional Court to take cognisance 
of — Proceeding under Rent Control 
Act by landlord for permission to 
evict tenant — Subsequent event dis- 
abling the landlord from seeking evi- 
ction — High Court in 
bound to take note of subsequent 
event, in disposing of proceeding. 
(A.P. Buildings (Lease, Rent & Evic- 
' tion) Control Act (1960). S. 10 (3) 
(iii). ) 

For making the right or remedy 
claimed by the party just and mean- 
ingful as also legally and factually in 
accord with the current realities, the 
court can, and in many cases must, 
take cautious cognisance of events and 
developments subsequent to the insti- 
tution of the proceeding provided the 
rules.of fairness to both sides are 
scrupulously obeyed. (Para 4) 

Where, during the pendency of a 
proceeding under Rent Control legis- 
lation by_the landlord for permission 
to evict the tenants, a subsequent 
event in the facts of the case takes 
place which has a materia] bearing on 
the landlord’s right to evict, the ap- 
proach of the High Court in revision, 
in taking cognizance of the new deve- 
lopment cannot be said to be wrong 
or illegal. AIR 1941 FC 5, Rel. on. 

(Para 4) 


(B) Civil P. C. (1908), O. 41; R. 25 
=- Remittal of whole case by appel- 
late Court where a finding on a spe- 
cific point was required, is illegal. 

(Para 2) 
Cases Referred: Chronological Paras 
ATR 1941 FC 5 = 1940 FCR 84 5 
(1939) 309 US 551 = 84 Law Ed 920 


ð 
(1934) 294 US 600 = 79 Law Ed 1082 
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revision is 


S. C. 1409 
Mr. K. S. Ramamurthi, Sr. Advo- 


-yate (M/s. M. S. Narayana Achari and 


C. S-S. Rao, Advocates of M/s. J. B. 


‘Dadachanji & Co., with him), for Ap- 


pellant; M/s. K. R. Choudhury and 
K. Rajendra Choudhry, Advocates, 
for Respondent. 

Judgment of the Court was deli- 
vered by 

KRISHNA IYER, J:— = Once the 
facts are stated fairly, one is left to 
wonder what substantial issue of law 
deserving of adjudication by the 
Supreme Court survives at all in 
these appeals. We may straightway 
proceed to state, with brevity, the 
case of the appellant presented for 
our scrutiny and make short shrift of 
it as it merits little more. 

pA The appellant, a landlord of 
large building, had leased out in sepa- 
rate portions his building to several 
tenants. One of such tenants is the 
respondent. The former resolved to 
start a business in automobile spares 


. and claimed eviction of the respon- 


dent by Rent Control proceedings, 
under Section 10 (3) (iii) (a) and (b) 
of the Andhra Pradesh Buildings 
(Lease, Rent and Eviction) Control 
Act, 1960. The petition was resisted 
and the Rent Controller dismissed the 
petition. The appeal by the landlord 
failed but, in revision, the High Court 
chose to remand the case to the ap- 
pellate authority. The litigation len- 
gthened further because the latter, 
after hearing parties, remitted the 
whole case to the trial Court for 
fresh disposal in accordance with 
some directions and, after allowing 
parties to lead evidence. Instead of 
hing the case at the trial court 
level, the landlord repeated a revi- 
sion to the High Court on the perhaps) 
technically correct stand that a whole- 
sale remittal, as against calling for a 
finding on a specific point, was 1l- 
legal. While hearing protracted argu- 
ments it came to the ken of the Court 
that certain material events of fatal 
import to the maintainability of the 
eviction proceedings had come to pass 
and so it decided to mould the relief 
in the light of these admitted happen- 
ings. The learned Judge observed: 


“If the fact of the landlord hav- 
ing come into possession during the 
pendency of the proceedings of Shop 
No. 2 is to be taken into account, as 
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indeed it must be, then clearly the 
petition is no longer maintainable 
under Section 10 (3) (iii) of the Act, 
as the requisite condition for the in- 
voking of that provision has ceased 
to exist viz., that the landlord’.was 
not occupying a non-residential build- 
ing in the town. ‘Building’, of course 
means a portion of a building. As the 
prerequisite for the 
the petitioner to institute and con- 
tinue a petition has ceased to exist, 
it must follow that ABA No. 5/1967 
is no longer maintainable and must 
be dismissed.” 


The inevitable sequel was the dis- 
missal, not only of the civil revision, 
but alsoofthe eviction petition. Thus, 
after a marathon forensic battle last- 
ing over six years, the landlord ost 
even the flickering hope of success 
before the trial Court as a result of 
supererogatory revision to the High 
Court. It is against this adverse deci- 
sion he has, by special leave, come to 
this Court. 


, 3. Two submissions were ad- 
vanced by Sri K. S. Ramamurthy to 
salvage his client’s case. He argued 
that it was illegal for the High Court 
to have taken cognisance of subse- 
quent events, disastrous as they pro- 
ved to be. Secondly, he urged that 
once the High Court held — as it did 
—- that the appellate tribunal acted 
illegally in remitting the whole case 
‘to the Rent Controller, it could not 
go further to dismiss his whole evic- 
tion proceedings, a misfortune heavier 
than would have been, had he not 
moved the High Court at all. 


4. We feel the submissions de- 
void of substance. First about the 
jurisdiction and propriety vis-a-vis 
circumstances which come into being 
subsequent to the commencement of 
the proceedings. It is basic. to our. pro- 
cessual jurisprudence that the right 
to relief must be-judged to exist as 
on the date a suitor institutes the 
legal proceeding. Equally clear is the 
principle that procedure is the hand- 
maid and not the mistress of the judi- 
cial process. If a fact, arising after 
the lis has come to court and has a 
fundamental impact on the right to 
relief or the manner of moulding it, 
is brought diligently to the notice of 
the tribunal, it cannot blink at it or 


entitlement of- 


A.I R. 


be. blind to events which stultify’ or 
render inept the decretal remedy. 
Equity justifies bending the rules of 
procedure, where no specifice provi- 
sion or fairplay is violated, with a 
view to promote substantial justice 
— subject, of course, to the absence 
of other disentitling factors. or iust 
circumstances. Nor can we contem- 
plate any limitation on this power to 
take note of updated facts to confine 
it to the trial Court. If the litigation 
pends, the power exists, absent other 
special circumstances repelling resort 
to that course in law or justice. Rul- 
ings on this point are legion, even as 
situations for applications of this 
equitable rule are myriad. We affirm 
the Proposition that for making the 
right or remedy claimed by the party 
Just and meaningful as also legally 
and factually in accord with the cur- 
rent realities, the court can, and in 
many cases must, take cautious cogni- 
sance of events and developments 
subsequent to the institution of the 
proceeding provided the rules of fair- 
ness to both sides .are scrupulously 
obeyed. On both occasions the High 
Court, in revision, correctly took this 
view. The later recovery of another 
accommodation by the landlord, du- 
ring the pendency of the case, has as 
the High Court twice pointed out, a 
material bearing on the right to evict, 
in view of the inhibition written into 
S..10 (3) (iii) itself. We are not dis- 
posed to disturb this approach in law 
or’ finding of fact. 

a) The law we have set out is 
of: ancient vintage. We will merely 
refer to Lachmeshwar Prasad Shukul 
v. Keshwar Lal Chaudhuri, 1940 FCR 
84 = (AIR 1941 FC 5) which is a lead- 
ing case on the point. Gwyer C. J., in 
the above case, referred to the rule 
adopted by the Supreme Court of the 
United States in Patterson v. State of 
Alabama. (1934) 294 US 600 at p. 607: 


“We have frequently held that in 
the exercise of our appellate jurisdic- 
tion we have power not only to cor- 
rect in the judgment under review but 
to make such disposition of the case 
as justice requires. And in determin- 
ing what justice does require. the 
Court is bound to consider any change, 
either in fact or in law, which has 
supervened since the judgment was 
entered.” = 
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and said that that view of the Court’s 
powers was reaffirmed once again in 
the then recent case of Minnesota v. 
National Tea Co. (1939) 309 US 531 
at p. 555. Sulaiman J., in’ the same 
case 1940 FCR 84 = (AIR 1941 FC 


5) relied on English cases and took’ 


the view that an appeal is by way of 
a re-hearing and the Court may make 
such order as the Judge of the first 
instance could have made if the case 


had been heard by him at the date on 


which the appeal was heard (empha- 


sis, ours), Varadachariar J., dealt with 
the same point a little more compre- 
hensively. We may content ourselves 
with excerpting one passage which 
brings out the point luminously (at 
p. 103 of 1940 FCR) = (at p. 13 of 
AIR): 


“It is also on the theory of an 
appeal being in the nature of a re- 
hearing that the Courts in this coun- 


try have in numerous cases recognized. 


that in moulding the relief to be 
granted in a case on appeal, the Court 
of appeal is entitled to take into ac- 
count even facts and events which 
have come into existence after the de- 
cree appealed against.” 


6. The High Court, in this 
case, in the concluding stages slightly 
self-contradicted itself and observed: 
‘the civil revision petition cannot be 
entertained’ and proceeded further to 
state: ‘it will not be desirable that I 
should exercise my discretion in direct- 
ing an amendment of the petition’. In 
conclusion, the Court did interfere in 
revision by setting aside the order 
of remittal to the Rent Controller and 
dismissing the eviction petition, leav- 
ing the near decade-old litigation to 
be reopened in a fresh unending chap- 
ter of forensic fight. The learned 
Judge gave little comfort to the liti- 
gant who had come with a proved 
ease. of bona fide requirement to start 
his own business by his obscure ob- 
servation: ‘If so. advised the petitioner 
may seek to obtain such relief as may 
be open to him by filing a fresh peti- 
tion under the appropriate provision 
of the Act, in view of the subsequent 
event of his having come into posses- 
sion of a portion of the building’. We 
think it unfair to drive parties to a 
new litigation of unknown duration 
but direct, in the special circumstan- 
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ces of the case (which are peculiar) 
that: (a) the revision before the High 
Court shall stand dismissed; (b) the 
Rent Controller will take note of the 
subsequent development disabling the 
landlord from seeking eviction on 
Which there is already an adverse 
finding by the High . Court; (c) the 
landlord be allowed to amend his 
petition if he has a case for eviction 
on. any other legally permissible 
ground; and (d) the parties be given 
fair and full opportunity to file ad- 
ditional pleadings and lead evidence 
thereon. But we make it clear that 
the subsequent event that the peti- 
tioner had come by a non-residential 
accommodation of his own in the same 
town having been found by the High 
Court, cannot be canvassed over again. 
That finding of legal disability can- 
not be reopened. We keep open for 
enquiry only grounds, if any, which 
may reasonably be permitted by 
amendment if they are of any rele- 
vance or use for eviction. 


7. With these observations we 
partially allow the appeal as indica- 
ted above and direct the parties to 
bear their respective costs. 


Appeal partly allowed. 
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Gurdas Singh and others, Appel- 
lants v. The State of Rajasthan, Res- 
pondent. 


Criminal Appeal No. 52 of 1974. 
D/- 15-4-1975. 


(A) Penal Code (1860), S. 302 —- 
Murder — Sentence — Extenuating 
circumstances — Death sentence com- 
muted to life imprisonment. 


Accused G and B caused the al- 
leged murders by using their guns. 
B was awarded life imprisonment 
while G was awarded death sentence. 
Prosecution story that G had caused 


*(O0. A. Nos, 41, 42 and 113 and Cri. _ 
M. Ref. No. 1 of 1973.. D/- 6-11-1973— 
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death in a brutal manner by putting 
his leg on the deceased’s chest was 


not accepted. G was a young man of 


24 years at the time of occurrence 
and under agony of the sentence of 
death for a considerable time. 

Held, that taking the totality of 
the circumstances, while confirming 
G’s conviction the sentence of death 
should be commuted to life imprison- 
ment for his conviction both under 
S. 302 simpliciter and under S. 302 
read with S. 34. (Para 17) 

A. N. Mulla, Senior Advocate, for 
Appellant; S. M. Jain, Advocate. for 
Respondent. 

l Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— There are three- 


appellants in this appeal by special 
leave. The occurrence in question took 
place at about 4.30 p.m. on the 8th 
of June, 1971 in the house of Dhanna 
Singh, deceased, in village Sangrana, 
Police Station Gajsinghpur, District 
Ganganagar in the State of Rajasthan. 
In the occurrence were killed Dhanna 
Singh, his younger brother Tota 
Singh and another person Jagdev 
Singh by fire arms. Ajaib Singh, 
P.W. 1 received a gun shot injury on 
his hand. Five persons armed with 
various fire arms are said to have 
raided the baithak of Dhanna Singh 
situated on the south of the public 
road, north of whichis a Dharamshala. 


2: One Charan Singh, Dhanna 
Singh’s uncle, was owner of 18 bighas 
of land in village Sangrana. He sold 
12 bighas out of this to Bikar Singh, 
father of appellant Gurdas Singh. But 
Bikar Singh forcibly took possession 
of the entire 18 bighas of land. Pos- 
session over the 6 bighas of land 
which was not sold, was taken back 
from Bikar Singh. Relations between 
the two families were embittered in 
‘connection with the said land. It is 
also said that Dhanna Singh had de- 


posed in a criminal case sometime be~ 


fore the occurrence against one of the 
sons of Bikar Singh. In the afternoon 
of the 8th June, Dhanna Singh was 
sleeping on a cot in the baithak to- 
wards the eastern side. Jagdev Singh 
was sleeping on another cot near the 
northern door of the baithak. Other 
persons present there were Mst. Sant 
Kaur, mother of Dhanna Singh, Murti, 


A.L R. 


sister of Dhanna Singh, Ajaib Singh, 
Naib Singh and Mahender Singh, 
brothers of Dhanna Singh. All of a 
sudden appellant Gurdas Singh, s/o 
Bikar Singh, appellant Bawa Singh, 
appellant Jaswant Singh, Gurdas 
Singh and Darshan Singb, sons of 
Sampuran Singh, appeared at the nor- 
thern door of the baithak armed with 
various types of fire arms. Appellant 
Gurdas Singh was armed with a 12 
bore gun. He fired shots at Dhanna 
Singh causing his instantaneous death. 
Bawa Singh was also armed with a 
12 bore gun and fired two shots at 
Jagdev Singh one after the other .and 
caused his instantaneous death. When 
these shots were fired by the two ap- 
pellants, appellant Jaswant Singh 
went from the northern door. of the 
baithak to the western door of the 
bakhal and took - his position there 
with a .32 revolver in his hand so 
that the victims may not escape. Gur- 
das Singh, s/o Sampuran Singh is said 
to have posted himself at the nor- 
thern gate. Ajaib Singh, P.W. 1 Naib 
Singh, P.W. 5 and Tota Singh deceas- 
ed ran from the place. On either side 
of the baithak is a Chabutari also 
called Chowki. On the southern Cha- 
butari, Murti was washing clothes. 
Darshan Singh is said to have aimed 
his 12 bore gun at Ajaib Singh and 
fired a shot which hit him on Ms 
hand. One by one, by scaling over the 
compound wall, Naib Singh. Murti 
and Mahender Singh entered the 
house of Thakar Singh, P.W. 4 which 
was adjacent east to the house of - 
Dhanna Singh. Sant Kaur remained 
in the baithak. Tota Singh took shel- 
ter in one of the rooms called Kotha. 
Shots were fired at the door of the 
Kotha. Tota Singh was given an as- 
surance that he would not be killed 
and was made to come out of the 
Kotha. Upon this Darshan Singh gave 
him a push. He fell down. Thereupon 
appellants Gurdas Singh and Bawa 
Singh are said to have shot him dead. 
The three appellants thereafter went 
to the house of Thakar Singh. They 
asked him to open the door and hand 
over their enemies to them. Thakar 
Singh did not open the door. The as-~ 
Sailants then left the place. 


3. — Ajaib Singh and Naib Singh 
came back to their house and found 


' Tota Singh lying. dead’ near. the west- 
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tern gate of the bakhal. Dhanna Singh 
and Jagdev Singh were found lying 
dead in the baithak where Sant Kaur 
was sitting on the floor and weeping. 
- Ajaib Singh went to village 22 R.B. 
to inform one of their friends Khu- 
shal Singh a member of the Pancha- 
yat about the incident. Naib Singh 
went to village 28 FF. From there he 
went to the Police Station and lodged 
a First Information Report Ext. P-9 


at 9.30 p.m. on the 8th June, 1971. 
Shambhu Singh. P. W. 11 the then 
Station House Officer registered a 


case against all the five accused whose 
names were given in the F.I.R. P.W. 
11 Shambhu Singh visited the spot at 


about 11.00 p.m. in the same night.. 


P.W 10 Jalley Singh took charge of 
the investigation from him. Part of 
the investigation was done or super- 
vised by Dy. S. P. Mewa Ram. The 
District Superintendent of Police also 
. did some supervision work. Eventual- 
ly Charge-Sheets were 
against the three appellants only. It 
is amazing to find in this case that 
Charge-Sheet was not submitted 
against Gurdas Singh and Darshan 
Singh the two sons of Sampuran 
Singh. In their favour a report under 
Section 169 of the Code of Criminal 
Procedure, 1898 was submitted to the 
Magistrate and they were not put on 
trial in a court of law. It was neither 
clear to the High Court nor to us as 
to what was the basis, circumstance 
and material upon which the Inves- 
tigating Agency usurped the role of 
the court and recorded a verdict of 
innocence in favour of the two sons 
of Sampuran Singh. The learned Jud- 
ges of the High Court have mention- 
ed in their judgment that even on 
perusal of the case diary they did not 
find any justification for not submit- 
ting a Charge-Sheet against Gurdas 
Singh and Darshan Singh sons of 
Sampuran Singh. The evidence of the 
prosecution witnesses, if true, against 
the three appellants was prima facie 
equally true against the other two. 
The matter. therefore, required a 
probe by the higher authorities of the 
Rajasthan Government as stated in 
the judgment of the High Court. Mr. 
S. M. Jain could not inform us whe- 
ther any probe was ‘made. If so with 
what result? We fully endorse in this 


regard all that has been said. by. the _ 


submitted: 
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High Court in its judgment. We hope 
and trust that in a serious case of this - 
nature where three. murders were 
committed in broad day light the . 
matter will not go unnoticed and un- 
cared for, an enquiry into the con- 
duct of the police officers responsible 
for this apparently unjust and unjus- 
tified behaviour would be made and 
such action will be taken as the Gov- 
a may deem fit and proper to 
e, 


4. The prosecution story and its 
evidence did receive a jerk and jolt 
because two persons were not put on 
trial. But we agree with the two 
courts below that the jerk or jolt was 
not such as to upset and tilt the pro- 
secution version against the three ap- 
pellants and create any reasonable 
doubt in regard to their complicity ‘in 
the ghastly crime. 


5. The defence of the appel- 
lants was that some unknown persons 
committed the crime and they have 
been falsely implicated in the case out 
of enmity. Three defence witnesses 
were also examined. D.W. 1 Gurdev 
Singh and D.W. 2 Balbir Singh were 
examined to say that Gurdas Singh 
and Darshan Singh the two sons of 
Sampuran Singh were present in. the 
Dharamshala and were not partici- 
pants in the crime. We could not ap- 
preciate as to what was the neces- 
sity of examining such defence wit- 
nesses when the said two persons 
were not put on trial. D.W. 3 Gopal 
Dass was a formal witness. None was 
examined on behalf of the appellants 
to say that it was not they who had 
ee the crime but somebody 


6. The four eye witnesses to 
the occurrence examined in the Ses- 
sions Court are Ajaib Singh, Mahen- 
der Singh, Murti and Naib Singh res- 
pectively, P.Ws. 1, 2, 3 and 5. Sant 
Kaur was examined as an eye witness. 
in the Committing Court. She was 
also cross-examined by the accused in 
that Court. She, however. died before 
the case was taken up in the Sessions 
Court. Her deposition in the Commit- 
ting Court was taken under Sec. 33 
of the Evidence Act as a deposition of 
P.W. 19. Thakar Singh was examined 
as P.W. 4. He made several statements 
in the Sessions Court, contradictory. 
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to those made before the Investigat- 
. Ing Agency. He was, therefore, de- 
clared hostile and was permitted to 
be crossed-examined by the prosecu- 
tion. 


7. Inter se relationship of the 
five persons accused of having com- 
mitted the crime is like this. As already 
stated appellant Gurdas Singh is son 
of Bikar Singh. Appellant Bawa Singh 
is son of a maternal uncle of Bikar 
Singh. Appellant Jaswant Singh is 
brother-in-law (sala) of Malager 
Singh — another son of Bikar Singh. 
Sampuran Singh, father of the two 
persons not put on trial, is said to be 
another .maternal uncle of Bikar 
Singh. Thus all the five were closely 
related, -= | . 


' 8. During the course of inves- 
tigation seven cartridges were re- 
covered at the place of occurrence. 
One empty cartridge and one mis- 
fired 12 bore cartridge were found 
near the dead body of Tota Singh. 


Five empty cartridges were found 
lying on the southern Chabutari 


where Murti was washing clothes. A 
licenced DBBL gun was recovered at 
the instance of Gurdas Singh. A SBBL 
gun was recovered on being pointed 
out by appellant Bawa Singh. Four of 
the cartridges, according to the evi- 
dence of the Ballistic Expert, P.W. 13 
Dr. M. Johari, had been fired from 
the single barrel gun recovered at the 
instance of Bawa Singh. Dr. Johari 
was definite that mis-fired cartridge 
were neitherfrom the double-barrel 
gun of appellant Gurdas Singh nor 
from the single-barrel gun- of appellant 
Bawa Singh. This clearly esta- 
blished the use of a third gun in 
the occurrence as was the prosecution 
case. Dr. Johari could not give any 
definite opinion about the other two 
empty cartridges as to whether they 
were fired from the DBBL gun of ap- 
pellant Gurdas Singh. The findings of 
the Ballistic Expert and exemption of 
two persons from trial did create 
some confusion in the prosecution evi- 
‘dence and perhaps led the witnesses 
to make some changes or embellish- 
ments in their evidence. Nonetheless 
as found by the courts below, in mate- 
rial particulars the evidence of the 
eye witnesses was orthy, cre- 
dible and truthful. 


A.L. R. 


9, The learned Sessions Judge, 
Ganganagar found that. appellant 
Bawa Singh was armed with a single- 
barrel fun which was recovered at 
his instance. Appellant Gurdas Singh 
was armed with a double-barrel gun 
and appellant Jaswant Singh with a 
revolver. He also found that appel- 
lant Gurdas Singh fired at Dhanna 


Singh and caused his death, appellant 


Bawa Singh fired at Jagdev Singh 
causing his death, appellant Gurdas 
Singh fired at Tota Singh and caused 
his death. Although Darshan Singh was 
not on trial but the Trial Judge was 
constrained to believe the prosecution 
evidence that Ajaib Singh was hit by 
the shot of Darshan Singh. His find- 


ing further was that appellant Jas- 


want Singh was armed with a revol- 
ver and took his stand near the 
western gate. The evidence regarding 
firing by him from his revolver was 
contradictory and was therefore not 
accepted. The Trial Judge, there- 
fore, convicted appellant Gurdas Singh 
under Section 449 of the Penal Code 
and sentenced him to life ‘imprison- 
ment. For the murder of Dhanna 
Singh and Tota Singh, Gurdas Singh 
was sentenced to death under Section 
302 of the Penal Code. He was also 
held guilty under Section 302/34 for 
the murder of Jagdev Singh and was 
given sentence of death on that count 
too. He was also convicted under Sec- 
tion 27 of the Indian Arms Act with 
the sentence of 2 years’ imprisonment. 
Appellant Bawa Singh was given 
death sentence under Section 302 for 
the murder of Jagdev Singh and with 
the aid of Section 34 for the murder 
of Dhanna Singh and Tota Singh. 
Convictions and sentences were also 
awarded to him under Section 449 of 
the Penal Code and Section 27 of the 
Arms Act. Appellant Jaswant Singh 
was held guilty under Section: 302 
with the aid of Section 34 for the 
murder of all the three persons. He 


was sentenced to life imprisonment. 
He was also given two years’ rigorous 
imprisonment under Section 27 of the 
Indian Arms Act. All the sentences 
were directed to run concurrently. 
The case went to the High Court in 
appeal as also in reference for con- 
firmation of the death sentence on the 
two appellants. 
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10. The High Court found ap- 
pellant Gurdas Singh guilty for kill- 
ing Dhanna Singh and Tota Singh. 
The evidence of Sant Kaur that ap- 
pellant Gurdas Singh put his leg on 
the chest of Tota Singh and opened 
fire was believed. His death sen- 
tence was confirmed chiefly because 
. of the allegedly brutal’ manner of 
causing death of the young boy Tota 
Singh. The High Court did not 
accept the evidence of recovery 
of SBBL gun at the instance of 
appellant Bawa Singh. It, there- 
fore, did ` not accept the prosecu~ 
tion case that Bawa Singh killed 
Jagdev Singh and Tota Singh by using 
the said single-barrel gun. There was 
a great confusion in the evidence on 
the point whether Bawa Singh was 
armed with a single-barre] gun or a 
double-barrel gun. But this much is 
certain that he was armed with a gun. 
In that view of thematter Bawa Singh 
was held responsible for the murders 
by applying Section 34 of the Indian 
Penal Code. His death sentence was 
not confirmed and instead he was 
awarded life imprisonment by the 
High Court. At one place the High 
Court seems to have found regard- 
ing appellant Jaswant Singh, in view 
of the contradictions in the evidence, 
that he was armed with a deadly 
weapon. At another place it seems to 
be of the view that he was armed 
with a revolver, But finding him an 
active participant in the crime by his 
presence at the western door. his con- 
viction and sentence under Sec. 302 
with the aid of Section 34 of the 
Penal Code have been maintained. 
The other convictions and sentences 
of the appellants were not disturbed. 


ii. Mr. A. N. Mulla who had 
argued the case. of the appellants in 
the Rajasthan High Court, canvassed 
their case before us also for their ac- 
quittal more or less on all the points 
which were pressed before the High 
Court. We shall enumerate the sub- 
missions made by him but do not con- 
sider it necessary to discuss all of 
them in this judgment as mostly they 
are concerned with the concurrent 
findings of fact recorded by the two 
courts below. This Court is loathe to 
re-appraise the evidence in any de- 
tail and does not think it necessary to 
go into all questions of fact and the 
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points in relation to them. Mr. Mulla 
submitted: 


(1) That the witnesses examined 
of the 
family of Dhanna Singh and are high- 
ly partisan witnesses. No independent 
witness was examined. Although 
two persons sitting in Dharamshala 
were cited as witnesses and many 
others could have been of help in un- 
folding the story, none was examined. 

(2) According to the evidence of 
P.W.4 Thakar Singh only Ajaib Singh 
went to his house and not Naib Singh. - 
Therefore, Naib Singh was not present 
at the scene of the occurrence. 

(3) The evidence of Ajaib Singh’ 
and Naib Singh has not been relied 
upon in material particulars by the 
High Court especially in regard to the 
part played by appellant Bawa Singh 
in killing Jagdev Singh and Tota 
Singh. 

(4) Naib Singh did not come back 
to his house from the house of Tha- 
kar Singh. Therefore, the First In- 
formation Report lodged by him was 
doubtful, 

(5) Ajaib Singh had become un- 
conscious after reaching village 22 
R.B. His statement, therefore, could 
not be recorded at 1.00 A.M. in the 
night between the 8th and the 9th 
June as claimed to have been done. 

(6) The statements of other eye 
witnesses were recorded late by the 
Investigating Agency. 


(7) The witnesses made a defi- 
nite development in their evidence 
when they put the single barrel gun 
in the hands of appellant Bawa Singh 
after the opinion of the Ballistic Ex- 
pert. 


(8) One or two more guns other 
than the guns in the hands of appel- 
lants Gurdas Singh and Bawa Singh 
had been used, not known by whom. 


(9) There were substantial chan- 
ges in the prosecution story given 
before the police in the Committing 
Court and the Sessions Court. 


(10) Case of appellant Jaswant 
Singh is entirely different and he 
could not be held guilty with the aid 
of Section 34 for any of the murders 
when there was no certainty as to the 
weapon in his hand and the firing by 
him with his weapon was not accept- 
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(11) That in any view of the mat- 
ter appellant Gurdas Singh ought not 
to have been sentenced to death. As 
in the case of Bawa Singh in his case 
too a sentence of life imprisonment 
would have met the ends of justice. 


12. It is no doubt true that 
some persons who could have sup- 
ported the eye witnesses as indepen- 
dent witnesses have not been examin- 
ed. But the reason is not far to seek. 
The appellants, if they could commit 
the ghastly crime for the type ofthe 

enmity which they had with the fami- 

ly of Dhanna Singh no independent 
person could dare come and depose 
against them. The High Court has 
rightly rejected this point. Thakar 
Singh the next door neighbour was 
examined as P.W. 4. It is clear from 
his evidence that although he was 
constrained to admit some portions of 
the prosecution story, he made a vio- 
lent departure from his statements 
made before the Investigating Agency 
and did not apparently, out of fear 
from or collusion with the appellants. 
support the prosecution case as he was 
supposed to do. Although his state- 
ments before the police could not be 
used as substantive pieces of evidence 
in the case, demonstrably they show- 
ed the hostile attitude of Thakar Singh 
who was examined after examining 
three members of the family. Prosecu- 
tion in the circumstances was not ex- 
pected to examine any other so called 
independent witness whom it thought 
not safe to examine as due to one 
reason or the other he by joining 
hands with the accused did no longer 
remain independent. 


13. Points nos. 2, 3, 4, 5 and 6 
have rightly been rejected by the 
High Court and do not merit any de- 
tailed discussion in this judgment. 


14, Points nos. 7. 8, 9, 10 and 
11 may be taken up together. On per- 
usal of the evidence of the eye wit- 
nesses which was placed before us, 
and the judgments of the two courts 
below we have come to the conclusion 
that there is absolutely no doubt that 
the three appellants in the company 
of two more came to the place of oc- 
currence being armed with fire arms. 
Appellants Gurdas Singh and Bawa 
Singh had guns in their hands. It is 
immaterial whether the latter had.a 
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double-barrel or a single-barrel gun. 
No empty cartridge was found in the 
baithak. It could not, therefore, be 
definitely found whether appellant 
Gurdas Singh was armed with the 
double-barrel gun which was recover- 
ed at his instance. It is of no conse- 
quence in this case whether he had 
this double-barrel gun or any other 
double-barrel gun. It is preposterous 
to suggest that some unknown per- 
sons had come and committed the 
ghastly crime of three murders by 
fire arms. The family members did 
not implicate the appellants falsely 
leaving out the real culprits or be- 
cause they were un-identified. As we 
have stated earlier in this judgment, 
the prosecution version did receive a 
jerk because of the finding of the 
single-barrel gun allegedly at the in- - 
Stance of appellant Bawa Singh and 
exemption from the dock of the two 
of the five culprits. There was some 
change in the prosecution evidence as 
respects the double-barrel or the sin- 
gle-barrel gun in the hands of Bawa 
Singh. Otherwise there was no mate- 
rial change in the different versions 
given at different stages. We have no 
doubt in our mind that appellant Gur- 
das Singh fired shots with the gun 
which was in his hand at the time of 
occurrence at Dhanna Singh and kill- 
ed him. He along with another assai- 
lant was responsible for causing the 
death of Tota Singh. But the story 
that Gurdas Singh put his leg on the 
chest of Tota Singh as told by Sant 
Kaur in the Committing court was not 
supported by any of the eye witnesses 
in the Sessions Court. The High Court 
seems to have committed an error in 
thinking that Mahender Singh, P.W. 2 
and Murti, P.W. 3 supported the said 
story. We, therefore. do not accept 
that appellant Gurdas Singh adopted 
any different brutal method in firing 
at Tota Singh from the one adopted 
by the other assailant. We are further 


inclined to think that the evidence 
clearly showed that appellant Bawa 
Singh shot at Jagdev Singh with a 
gun which was in his hands at the 
time of occurrence. It does not mat- 
ter whether it was a single-barrel gun 
or a double-barrel gun. He was res- 
ponsible for the murder of Jagdev. 
Singh. But the High Court has main-. 
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tained his conviction with the aid of 
Section 34 only. 

15. Regarding appellant Jas- 
want Singh we affirm the finding that 
he was armed with a revolver and 
stood as a guard against the possible 
escape of the victims. He had taken 
his stand near the western door of 
the bakhal of the house of Dhanna 
Singh. The consistent prosecution evi- 
dence was that appellant Jaswant 
Singh was armed with a revolver. 
P. W. Naib Singh stated in the ear- 
lier portion of' his deposition in the 
Sessions Court that this appellant had 
a rifle with him, but that was out of 
sheer mistake, as in the latter portion 
of the same deposition he said that he 
opened fire at him with his revol- 
ver. The story of opening fire may 
not have been accepted but it is clear 
that he was armed with a revolver. In 
the latter portion of the judgment 
where the case of Jaswant Singh was 
being considered, the High Court has 
said: 

"Jaswant Singh was seen at the 
‘northern door of the ‘Baithak’ of 
Dhanna Singh along with the other 
co-accused and he was also found 
to be armed with a revolver. There- 
after, he was seen at the western gate 
of the ‘Bakhal’ standing with his re- 
volver,” 

- 16. On the facts and in the 
circumstances of this case it is amply 
clear that the assailants had raided 
the house of Dhanna Singh with a 
pre-planned common intention of 
committing his murder and murder of 
the inmates of his house. There was, 
therefore, no difficulty in finding any 
of them guilty for the murders with 
e aid of Section 34 of the Penal 

de. 


17. On the facts of this case 
we could not persuade ourselves to 
make a distinction in the case of ap- 
pellant Gurdas Singh and appellant 
Bawa Singh so far as the imposition 
of sentence on them is concerned. 
Both had used their guns and com- 
mitted the murders. Since Bawa Singh 
has been awarded life imprisonment. 
we think that the sentence of death 
imposed on appellant Gurdas Singh 
should not be confirmed by us espe- 
cially when we have not accepted the 
prosecution story of his having caus- 
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ed the death of Tota Singh in the al-l 
legedly brutal manner by putting his 
leg on his chest. He was a young man| 
of 24 years of age at the time of oc- 
currence and by now has been under 
the agony of the sentence of death for' 
a considerable time. Taking the tota-| 
lity of the circumstances, while con-) 
l g his convictions, we commute 
his sentence of death to life imprison-| 
ment for his conviction both under; 
Section 302 Penal Code simpliciter, 
ree vial Section 302 read with Sec-! 
on 34, 


18. In the result subject to the 
modification in the sentence of ap- 
pellant Gurdas Singh, the appeal of 
an the appellants fails and is dismiss- 
ed. 


a Sentence modified. 


AIR 1975 SUPREME COURT 1417 
(NOTE: The Judgments in this 
case are printed in the order in which 
they are given in certified copy—Ed.) 
(From: Punjab & Haryana)* 
M. H. BEG, Y.-V. CHANDRACHUD 
AND A. C. GUPTA, JJ. 
Smt. Om Prabha Jain, Appellant 
y an Das and another, Respon- 
ents. 


; Civil Appeal No. 1551 of 1973, 
D/- 10-4-1975. 

(A) Representation of the People 
Act (1951), S. 116-A — Appeal to 
Supreme Court — Scope of interfer- 
ence with finding of fact. 


The findings of fact recorded by 
the High Court should not be distur- 
bed in an appeal under Section 116-A 
unless there was some serious error 
in these findings. The findings based 
solely on the demeanour of the wit- 
nesses cannot be reversed in appeal, 
but the conclusions of fact reached 
upon a consideration of the probabi- 
lities can be tested to see if they con- 
tain any serious error. (Para 32) 


(B) Representation of the People 
Act (1951), S. 123 (6) — Corrupt pra- 
ctice — Charge of incurring or autho-: 
rising of expenditure in. contravention 


*(Ele. Petn. No. 42 of 1972, D/- 31-8- 
1973 — Punj & Har.) 


ES/ES/B466/75/CWM 
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of S. 77 — Charge held not proved 
beyond reasonable doubt. 

The election petition was filed 
challenging the election of the res- 
pondent on ground of corrupt practice 
under S. 123 (6) for “incurring or au- 
thorising of expenditure in contraven- 
tion of Section 77. It was proved that 
one D worked for the respondent at 
the election and that he hired the two 
jeeps and used them for the respon- 
dents campaign. On the question 
whether it could be said that the res- 
pondent incurred or authorised the 
expenditure of the sum spent on ac- 
count of these two jeeps. 

Held, (Per Gupta and Chandra- 
chud, JJ.) On appreciation of evidence, 
that it was not possible to say that it 
had been proved beyond reasonable 
doubt that D paid for the jeeps from 
the money he received from the res- 
pondent and the respondent authori- 
` sed the expenditure. The allegation of 
corrupt practice against the respon- 
dent had not been, thus, proved be- 
yond reasonable doubt. Ele. Petn. No. 
42 of 1972 D/- 31-8-1973 (Punj & Har.) 
Affirmed. AIR 1970 SC 1477 Distin- 
guished. AIR 1969 SC 1201 Rel. on. 

(Para 33) 

From the proved circumstances 
only, it could not be inferred that the 
respondent put D in charge of his 
transport arrangements. (Para 33) 


At an election people work for a 
candidate prompted by various moti- 
ves even if they are not employed by 
the candidate to work for him. The 
story that D along with six or seven 
other persons formed a group to sup- 
port the respondent could not be be- 
lieved. But, even then, it was difficult 
to say with certainty that it was the 
respondent who engaged D to be in- 
charge of the vehicles used in his 


election campaign. There was no 
direct evidence that the respondent 
put D ia funds and one hardly ex- 


. pects to find such evidence in a case 
like this. (Para 33) 

The note book belonging to the 
respondent’s son not being a reliable 
document it was not possible to rely 
on the entries in the note-book which 
seemed to suggest that a part of the 
money paid for the two jeeps was 
taken from the respondent. The mys- 
tery of the note-book had not been 
solved, but the unsolved mystery 
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could not be used as proof to bring 
home the charge against the respon- 
dent. — (Para 33) 
It was clear that the respondent’s 
election campaign received financial 
assistance from other sources, which 
made it difficult to reach the conclu- 
sion that none but the respondent him 
Self spent the amount in question. 
(Para 33) 


Per M. H. Beg. J.: There is, if a 
bare balance of probabilities could 
decide the case, sufficient circumstan- 
tial evidence to connect the expendi- 
ture incurred by D with the respon- 
dent, who did not even produce any 
account books though the law requires 
him to maintain satisfactory accounts 
to support his return of election ex- 
penses. But applying the rules of cir- 
cumstantial evidence with the strict- 
ness with which they are applicable 
in criminal-cases, it may be held here 
that the case against the contesting 
respondent is not proved beyond rea- 
sonable doubt despite all the circum- 
stances appearing against him. 

(Paras 36 and 37) 


Cases Referred: Chronological Paras 
AIR 1974 SC 405 = (1974) 3 SCC 

719 i 30 
AIR 1970 SC 1477 = (1971) 1 SCR 8 


: 31 
AIR 1969 SC 1201 = (1969) 3 SCR 
603 33 


Dr. L. M. Singhvi Sr. Advocate 
(M/s. Dr. A. Gupta, S. L. Yadava, S.K 
Dhingra, S. Swarup, Advocates and 
Mr. J. B. Dadachanji of M/s. J. B. 
Dadachanji & Co. Advocates with him), 
for Appellant; . H. L. Sibal Sr. 
Advocate (M/s. S. S. Khanduja Sushil 
Kumar Jain, Vishwanath K. V. and 


Kapil Sibbal, Advocates with him), 
for Respondent No. 1. 
‘Judgments of the Court were 


delivered by 


| GUPTA. J. (on behalf of Chan- 
drachud J. and himself):— This is an 
appeal under Section 116A of the Re- 
presentation of the People Act, 1951 
(hereinafter referred to as “the Act’) 
from an order passed by the Punjab 
and Haryana High Court at Chandi- 
garh dismissing the election petition 
filed bythe appellant calling .in ques- 
tion the election of the first res- 
pondent to the Haryana State Legisla- 
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ture from the Kaithal Assembly 
Constituency in 1972. Poll was taken 
on March 11, 1972. The first respon- 
dent who secured 26095 votes was 
elected defeating the nine other 
candidates who contested the election. 
Appellant Om Prabha Jain who polled 
22673 votes secured the next position 
in the contest. In her election petition 
the appellant, hereinafter also referr- 
ed to as the petitioner, alleged various 


corrupt practices against the returned. 


candidate seeking his election to be 
declared void under Section 100 of 
the Act and also prayed for an order 
under Section 99 naming him guilty 
of corrupt practice so that he might 
be disqualified under Section 8A of 
Act. In this appeal the challenge is 
confined to the allegations of corrupt 
practice under sub-sec. (6) of S. 123 
— “ineurring or authorising of ex- 
penditure in contravention of Sec. 77”. 
Section 77 as it stood when the elec- 
tion petition was presented was in 
these terms: 


“77. Account of election expenses 
and maximum thereof. — (i) Every 
candidate at an election shall, either 
by himself or by his election agent, 


keep a separate and correct account. 


of all expenditure in connection with 
the election incurred or authorized by 
him or by his election agent between 
the date of publication of the notifi- 
cation calling the election and the 
date of declaration of the result there- 
of, both dates inclusive. 

(2) The account shall contain 
such particulars as may be prescribed. 

(3) The total of the said expendi- 
ture shall not exceed such amount as 
may be prescribed.” 

2: For the State of Haryana 
the prescribed limit on election ex- 
penses was Rs. 9000/-. 


3. During the pendency of the 
appeal in this Court an Ordinance, 
namely, the Representation of the 
People (Amendment) Ordinance, 1974 
was promulgated amending Sec. 77 of 
the Act by inserting two explanations 
to sub-see. (1) thereof. The explana- 
tions read as follows: 

‘Explanation 1. — Notwithstand- 
ing any judgment, order or decision 
of any court to the contrary, any ex- 
penditure incurred or authorized in 
connection with the election of a can- 
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didate by a political party or by any 
other association or body of persons 
or by any individual (other than the 
candidate or his election agent) shall 
not be deemed to be, and shall: not 
ever be deemed to have been, expen- 
diture in connection with the election 
incurred or authorized by the candi- 
date or by his election agent for the 
purposes of this sub-section: 

Provided that nothing contained 
in this Explanation shall affect — 

(a) any judgment, order or deci- 
sion of the Supreme Court whereby 
the election of a candidate to the 
House of the People or to the Legis- 
lative Assembly of a State has been 
declared void or set aside before the 
commencement of the Representation 
- the People (Amendment) Ordinance 

74; 

(b) any judgment, order or deci- 
sion of a High Court whereby the 
election of any such candidate has 
been declared void or set aside be- 
fore the commencement of the said 
ordinance if no appeal has been pre- 
ferred to the Supreme Court against 
such judgment, order or decision of 
the High Court before such com- 


mencement and the period of limita- 


tion for filing such appeal has expir- 
ed before such commencement. 


Explanation 2. — For the pur- 
poses of Explanation 1, “political 
party” shall have the same meaning 
as in the Election Symbols (Reserva- 
tion and Allotment) Order, 1968, as 
for the time being in force.’. 

The Representation of the People 
(Amendment) Ordinance, 1974 was 
subsequently repealed and replaced 
by the Representation of the People 
(Amendment) Act, 1974 (Act 58 of 
1974) inserting the aforesaid explana- 
tions in Section 77 of the Act. The 
appeal before us does not attract the 
proviso to Explanation 1 and Sec. 77 


with the explanations added will 
govern this case. 
4, The particulars of the 


charge that the returned candidate 
incurred or authorized expenditure 
above the prescribed limit are set aut 
in clauses (a) to (1) of paragraph 14 
of the election petition. Dr. Singhvi. 
learned counsel for the appellant, con- 
fined his submissions to the expendi- 
ture incurred in connection with the 
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use of two jeeps bearing Nos. 6424 
and 1116 mentioned along with seve- 
ral other vehicles in clause (e) of para- 
graph 14. It is alleged in that para- 
graph that though the first respondent 
showed in his return his total expen- 
diture as Rs. 5844/24 p., his expenses 
exceeded in any case the prescribed 


limit of Rs. 9000/-. The contents of 


paragraph 14 of the election petition 
are denied in paragraph 14 of the 
written statement of the first respon- 
dent wherein he has stated that he 
never used most of the vehicles men- 
tioned in the election petition includ- 
ing the jeeps 6424 and 1116. 


5. Of the issues framed, only 
Issues Nos. 14, 15 and 16 are relevant 
for the purpose of this appeal. These 
Issues are as follows: - 


(14) Whether respondent No. 1 
incurred or authorised expenditure on 
the various items enumerated in sub- 
paragraphs (a) to (l) of paragraph 14 of 
the election petition. 

(15) If any of the items of ex- 
penditure referred to in the preceding 
issue is provedto have been incurred 
by the returned candidate, does the 
addition of that extra amount to the 
amount of expenses shown by the re- 
turned candidateto have been incurred 
by him in the return of election ex- 
penses take the total amount spent by 
him above the statutory limit of 
Rs. 9,000/-? 

(16) If the preceding issue is pro- 
ved, has the returned candidate not 
committed the corrupt practice de- 
fined in Section 123 (6) read with 
Section 77 of the Act?” 


6. Before we turn to the evi- 
dence bearing on these issues it would 
be appropriate to state here certain 
facts in the background which musi 
be kept in mind in considering the 
evidence. The appellant contested the 
election as a candidate of the Indian 
National Congress. The first respon- 
dent had filed several nomination 
papers, two of them as a candidate of 
the Bhartiya Jan Sangh and two as 
independent. He had signed the ple- 
dge of the Jan Sangh, but ultimately 
he contested the election as an inde- 
pendent candidate. He had been a 
member of the Municipal Committee 
of Kaithal on the Jan Sangh ticket 
and was elected its President in April, 
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1971 as a nominee of that party. Some 
time after the election in question in 
the present appeal was over, the first 
respondent was served with a charge- 
sheet by the Bhartiya Jan Sangh, 
Haryana State, alleging that he had 
betrayed the organisation by failing 
to join the Jan Sangh Legislature 
Party which, it was said, he had pro- 
mised to do as soon as the result of 
the election was declared; finally heé 
was expelled from the Party. These 
facts are not in dispute. 


7. The first witness examined 
by the petitioner to prove that the 
two jeeps in question were hired for 
the first respondent is P.W. 3 Jagjit 
Singh, a taxi driver of Delhi. He pro- 
ves the letter Ext. P.W. 3/1, said to 
have been given to him by Brij Mo- 
han, a neighbour, who asked him 
to send four or five jeeps to respon- 
dent Charan Dass at Kaithal. Ext. 
P:W. 3/1 is a letter dated February 
20, 1972 addressed to Brij Mohan by 
one Duni Chand Gupta. The letter 
translated into English from the ori- 
ginal Urdu reads as follows: 


“Kaithal. 
20-2-72, 
Babu Brij Mohan Ji. 


. It is requested that I had taken 
from you two Nos. jeeps on dated 18- 
2-1972 bearing No. 1116 and 6424 for 
the election of Shri Charan Dass. for 
which I had paid you the amount of 
Rupees two thousands in Advance. 
Now I require five Nos. jeeps more. 
If you can manage then inform at 
once so that I may send the advance 
through somebody. Inform at once, 
hire charges are no consideration, the 
work should be done. 


vda/ Duni Chand Gupta, 
aithal. 


5 . K 
oR C/o Shri Charan Dass, 
Election Office 
Kaithal.” 


Two things are to be noted in this let- 
ter, that Duni Chand claims that he 
had paid Rs. 2000/- in advance for the 
two jeeps bearing. numbers 1116 and 
6424, and that he gives his address, 
care of Charan Dass’ election office, 
Kaithal. The evidence of P.W. 3 is 
that he could secure only two jeeps 
from a place called Abohar aa he 


‘sent to Charan . Dass, - mie sag 
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8. The next witness who speaks 
about these two jeeps is P.W. 5 Puran 
Chand. He is a shopkeeper in District 
Shri Ganga Nagar in Rajasthan. He 
claims that he was the owner of jeep 
numbered 6424 and his cousin Munshi 
Ram owned the other jeep, 1116. His 
evidence is that he and Munshi Ram 
left Shri Ganga Nagar on February 
13, 1972 with the two jeeps reaching 
Delhi the next day where they con- 
tacted Brij Mohan, a commission 
agent, for getting their “vehicles hired 
out”. On February 17, Duni Chand 
came to Brij Mohan seeking to hire 
two jeeps. Brij Mohan settled the 
terms of hire which were that Duni 
Chand would pay Rs. 130/- per day 
for each jeep from February 18 to 
March 11, 1972 besides Rs. 5/- per day 
to the driver of each jeep and also pay 
for the petrol. The witness says that 
Munshi Ram and he were each paid 
Rs.1000/- in advance by Duni Chand. 
On March 4, Duni Chand paid him 
Rs. 3500/- at Kaithal towards the hire 
of both the jeeps and got a receipt 
from him which is Ext. P.W. 5/1: the 
balance, Rs. 740/-, was collected later 
by the drivers of the jeeps. 

9. P.W. 6 Surja Ram and P.W.7 
Madan Lal are the drivers of jeeps 
Nos. 1116 and 6424 respectively. P.W. 6 
claims that respondent Charan Dass 
used to go about in his jeep and the 
respondent’s own car “used to remain 
parked in those days”. The witness 


states further that the respondent 
never went in the jeep driven by 
Madan Lal. The statement that the 


respondent’s car was not used during 
the election days is not consistent 
with what appears from paragraph 14 
(b) and (c) of the election petition 
where the petitioner states that the 
respondent used his car in connection 
with election campaign but has not 
shown the expenses incurred on that 
car 


- 10. P.W. 7 Madan Lals evi- 
dence is that on arriving at Kaithal 
with the jeep the witness was depu- 
ted by Duni Chand to work at village 
Cheeka. This witness claims that the 
first respondent travelled in his jeep 
on two occasions. first on the 18th of 
February and on another day, thus 
contradicting P.W. 6 who. had said 
that the respondent never used the 
jeep driven by P.W. 7. RBs 
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11. From the evidence of P.W. 
3, P.W. 5, P.W. 6 and P.W. 7 it would 
appear that Duni Chand hired the 
two jeeps in question to help the 
election campaign of the respondent. 


12. Duni Chand, also known 
as Duli Chand, was examined as a 
Court Witness. His evidence is that he 
and six or seven other persons had 
formed a party to work against the 
Congress candidates in the Kaithal 
and Pehowa constituencies. This party, 
however, was not given a name nor 
did it hold any meeting or issue any 
poster. He says that each member of 
this party contributed Rs. 1000/- to 
carry on the election propaganda. He - 
admits having written the letter Ext. 
P.W. 3/1, and that he had hired the 
two jeeps in question through Brij 
Mohan to work against the Congress 
candidates in the aforesaid two con- 
stituencies. According to him the 
members of this party went round in 
those jeeps to canvass support for res- 
pondent Charan Dass as they consi- 
dered the respondent to be the best 
of the candidates. Asked about the 
reason why in the letter Ext. P.W. 3/1 
he had given his address as “care 
of Charan Dass’ election office, Kai- 
thal’, he says that this was done “to 
facilitate Brij Mohan’s man to find 
me for collecting the balance of the 
hire money..... the man could have 
enquired the address of my shop from 
the election office of Charan Dass’. 
The witness denies that he had given 
that address because he was “incharge 
of the election work of the respon- 
dent relating to employment of motor 
vehicles”. The witness adds that he 
and his friends who worked for first 
respondent at the election did not 
maintain any record containing par- 
ticulars of how the jeeps were employ- 
ed by them during those days. In ans- 
wer to a auestion put to him in cross- 
examination regarding a note-book 
which figures prominently in this 
case, Duni Chand admits that the 
note-book, Ext. P. W. 8/5, is partly in 
his handwriting. 


13. This note-book which we ` 
will consider in due course was also 
written partly by Raghbir Chand who 


‘like Duni Chand was examined as a: 
Court Witness. He claims to be one ` 
-- Of the group of seven or eight persons 
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spoken .of by Duni Chand who were 
helping the first respondent. 

14. The petitioner herself de- 
posing as P.W. 30 has narrated how 
she came to know of the said two 
jeeps being employed by respondent 
Charan Dass. According to her fifteen 
to twenty jeeps were used by him for 
his election work. She noted the num- 
bers of these vehicles in a diary; this 
record is based on her personal ob- 
servation and also on information re- 
ceived from her workers. In answer 
to a question put by the Court she 
read out the numbers of the jeeps 
noted in her diary in the following 
order: ‘5948, 6055, 6009, 2574, 1710, 
9997, 6424; 1116, 6675, HRJ — 5324, 
HIM — 4147, 6170 and 8363.” 


15. The note-book, Ext. P.W. 
8/5. seems to be the most important 
documentary evidence produced on 
behalf of the petitioner to prove that 
the two jeeps in question had been 
employed by respondent Charan Dass. 
On some pages of this note-book are 
recorded in an extremely haphazard 
manner the numbers of several vehi- 
cles with certain dates and figures 
Seeming to indicate when some of the 
vehicles first reported for duty and 
how they were deployed. The note- 
book also mentions different sums of 
money stating or hinting at the sources 
wherefrom these amounts were col- 
lected and includes certain ` entries 
suggesting payments made for the use 
of these vehicles. The two jeeps, 6424 
and 1116 are among the vehicles men- 
tioned in the note-book. The petitioner 
states in her evidence that P.W. 
Mohan Bahadur brought the note- 
book to her at her residence in Kai- 
thal in the last week of September, 
1972. P.W. 9 Mohan Bahadur. whose 
deposition was recorded on October 5. 
1972, states that the note-book was 
given to him “last week” by Punrnu 
Ram. Joint Secretary of the Kaithal 
Jan Sangh. According to the witness, 
Punnu Ram told him that Jan Sangh 
had expelled Charari Dass from the 
Party and that the note-book would 
be of help to the petitioner in her 
election petition. The witness adds 
that Punnu Ram knew that the wit- 
ness was a supporter of the petitioner. 


16. In this note-book the name 


of Anil Kumar Gupta, a son of the 
first respondent, appears to be writ- 
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ten at two places. Admittedly, -Anil 
Kumar was a B.A. student in the 
R.K.S.D. College, Kaithal, and one of 
his subjects was Civics. Pages 3 to 8 
of the note-book contain certain notes 
on Civics. According to Mohan Baha- 
dur and the petitioner there were 
three loose sheets of paper inside the 
note-book. These loose sheets of paper 
which have also been produced with 
the note-book are: (1) a Hindi manus- 
cript containing instructions for the 
polling agents (Ext. D.W. 2/1), (2) bill 
ofaloudspeaker dealerinthe name of 
Charan Dass for Rs. 101/50p, (Ext. P. 
W. 24/1), and- (3) a reciept in Hindi 
dated March 6, 1972 for Rs.41/50p. for 
hire of loudspeakers, signed by one 
Shadi Lal Shad, a worker of the Jan 
Sangh Party. 


17.  As-stated already, it is dif- 
ficult to find any order or method in 
the entries recorded in this note-book 
though the fact that it belonged to 
the respondent’s son might appear to 
lend some authenticity to the docu- 
ment. Respondent Charan Dass (R.W: 
15) and his election agent Gian Chand 
(R.W. 14) both however deny that any 
such note-book was maintained by 
them or that they had asked Duni 
Chand or Raghbir Chand to make the 
entries therein. It is also not clear 
how the note-book found its way to 
the petitioner. Punnu Ram, Joint Se- 
cretary of the Kaithal Unit of the Jan 
Sangh Party, who is said to have han- 
ded over the note-book to Mohan Ba- 
hadur was examined by the respon- 
dent (R.W. 13). Punnu Ram denies 
having made over any note-book to 
Mohan Bahadur whom he says he did 
not know. His evidence is that he saw 
the note-book for the first time in 
Court. 


18. Punnu Ram admits that he 
worked for the first respondent at the 
election on behalf of his Party. The 
witness proves-a document (Ext. R.W. 
13/1) containing astatement signed by- 
Shadi Lal Shad that he had “got pre- 
pared” 470 small flags and 1000 sten- 
cils for the total cost of Rs. 38.80 p. 
This document contains the signature 
oft Punnu Ram who appears to have 
verified the correctness of its con- 
tents. In his deposition Punnu Ram 
explains that the Jan Sangh “had got 
the flags and the election symbol of 
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respondent No. 1 prepared as the 
party was supporting respondent 


No. 1.” The witness adds that the Jan 
Sangh spent a total amount of Rs. 
400/- or Rs. 500/- on the election of 
the first respondent. This part of 
Punnu Ram’s evidence’ is relevant to 
the other aspect of the case, namely, 
who really paid for the two jeeps if it 
was found that they had been employ- 
ed for the respondent’s election cam- 
paign. 

19. Raghbir Chand who claims 
to have made some of the entries in 
the note-book was examined as a 
Court Witness. His evidence is that 
Janardan Singh who was his friend 
and a member of the Jan Sangh had 
asked him to make certain entries in 
the note-book. He says that the first 
column of page 260 and the whole of 
page 261 of the note-book were in his 
handwriting. The two jeeps, 1116 and 
6424. are mentioned in the first co- 
lumn of page 260 with the word 
‘Delhi’ in Urdu written against them. 
According to Raghbir Chand these 
pages were blank when the note-book 
was brought to him by Janardan 
Singh. Raghbir Chand says that he 
did not know why Janardan Singh 
wanted him to write in the note-book 
and that he obliged his friend without 
asking any questions. The writings on 
pages 260 and 261 appear to‘ be in op- 
posite directions, which is one exam- 
ple of the lack of order and method 
in maintaining the note-book. Ragh- 
bir Chand’s explanation is that after 
he had finished what he was asked to 
write on page 260 and closed the note- 
book. Janardan Singh thought of get- 
ting some more entries made by him 
and opened. the note-book at page 
961 upside down, and Raghbir Chand 
copied on the page as he found it 
whatever Janardan Singh dictated 
to him. 

24. Janardan Singh who claims 
to be a worker of the Jan Sangh was 
also examined as a Court witness. Ac- 
cording to him Pawan Kumar, Joint 
Secretary of the Jan Sangh at Pani- 
pat, came to see him towards the end 
of March, 1972 and left with him the 
note-book (Ext. P.W. 8/5) and a Par- 
cha containing certain figures in En- 
glish and wanted him to get these 
figures which were all numerals, co- 
pied into the note-book. The witness 
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‘contain any such names or 
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did not ask him why, and as a worker 
of the Jan Sangh proceeded to “obey 
his orders”. He says that he and Ra- 
ghbir Chand had “blind faith” in each 
other, and at his request Repgnbir 
Chand copied the figures from the 
Parcha on pages 260 and 261 of the 


note-book. These pages however contain 


certain names of places and persons 
and also other words according to 
Raghbir Chand these also were in his 
handwriting, but Janardan Singh 
maintains that the Parcha from which 
Raghbir Chand had copied did not 
words. 
evidence is that 
collected the 


Janardan Singh’s 
later Pawan Kumar 
note-book from him. 


21. At the conclusion of Janar- 
dan Singh’s deposition, the learned 
Judge appears to have recorded a note 
of his impression that “throughout his 
statement, this witness has been dis- 
playing nervousness, and prevaricat- 
ing and avoiding to give straightfor- 
wae answers to the questions put to 


22. Duni Chand’s version is 
that what he had written in the note- 
book was at the instance of Rattan 
Lal, President of Ward No. 8, Kaithal 
Jan Sangh Party. Duni Chand says 
that Rattan Lal expressed displeasure 
at the respondent failing to honour 
his Promise to join the Jan Sangh 
legislature party, if elected, and en- 
quired of Duni Chand if he could pro- 
duce any evidence which would go 
against the respondent in the election 
dispute. then pending in the High 
Court. Duni Chand made over to Rat- 
tan Lal the receipt, Ext. P.W. 5/1, 
given by Puran Chand for Rs. 3500/- 
paid towards the hire of the jeeps 1116 
and 6424. Five or six days thereafter, 
Rattan Lal again came to see Duni 
Chand with a diary and a note-book. 
Duni Chand’s evidence is that he co- 
pied on the different pages of the 
note-book whatever Rattan Lal read 
out from the diary. This was about a 
month after the election. Duni Chand 
says that when the note-book was 
brought to him, it contained all the 
other writings that are now there. 
Duni Chand’s evidence is that he did 
not question Rattan Lal in what way 
the note-book would be used against 
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the respondent but wrote to his dicta- 
tion on such pages of the note-book 
and in such order as he was told. Ac- 
cording to Duni Chand, Rattan Lal 
took away the diary and the note- 
book after the writing was done. 


23. Certain entries in the note- 
book apparently corroborate the oral 
evidence as to some payments made 
towards the hire of the two jeeps but 
it does not record all the payments 
claimed to have been made. For in- 


stance, P.W. 6 Surja Ram, driver of. 


jeep No. 1116, stated that he had sign- 
ed in a note book on March 12, in 
acknowledgement of the receipt of 
Rs. 740/-, being the balance of the 
amount due.on account of the two 
jeeps. There is however nothing in 
the note-book to support this state- 
ment. Assuming Surja Ram’s evidence 
to be true, one would have expected 
‘to find his signature in the note-book. 


24. Pawan Kumar, Provincial 
Secretary, Haryana Jan Sangh, was 
the first witness to be examined on 
behalf of the petitioner. He disclaims 
all knowledge of the Parcha or the 
note-book which, according to him, 
he saw for the first time in court. His 
evidence adds to the mystery sur- 
rounding the note-book. The witness 
states that the first respondent was 
in fact a Jan Sangh candidate but was 
allowed to contest as an independent 
as a matter of election strategy. He 
adds that he went to Kaithal on 
March 14, 1972 and requested the res- 
pondent to declare that he would join 
the Jan Sangh legislature party. The 
respondent is said to have replied that 
he would think over the matter and 
then inform the witness. The respon- 
dent, it is alleged, was thereafter ask- 
ed on the telephone on March 16. to 
attend the Working Committee meet- 
ing of the State Jan Sangh at Karnal 
to be held the next day. Though the 
respondents’ reply on the telephone 
was that he would attend the meet- 
ing, he did not ultimately do so. About 
two days 2fter the meeting, the wit- 
ness went again to the respondent for 
an answer but still the respondent did 
not give any definite reply. The wit- 
ness also states that 4 or 5 days after 
the result of the election was de- 
- elared, the respondent came to Jan 

Sangh office to have the return of 
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election expenses prepared in con- 
sultation with the witness and the 
President of the State Jan Sangh 
Party. The witness proves the notice, 
Ext. P.W. 1/3, issued on March 25, 
1972 asking the first respondent to 
show cause within one week of the 
receipt of the notice why he should 
not be expelled from the party be- - 
cause of his failure to join the Jan 
Sangh legislature party in breach of 
his previous assurance. 


25. Pawan Kumar goes on to 
say that in the course of his visits to 
Kaithal to supervise the election cam- 
paign in support of the respondent, 
he used to find Duni Chand sitting in 
the respondent’s election office and 
allotting duties to the different vehi- 
cles and also making payments in that 
connection. It is also the evidence of 
this witness that though the first res- 
pondent was really a Jan Sangh can- 
didate. the Party did not incur any 
expenditure on his election. Accord- 
nig to him even the expenses of the 
public _ meeting arranged by Jan 
Sangh In support of the respondent at 
Kaithal on March 4, 1972 were met 
by the respondent himself. 


26. The evidence of Pawan 
Kumar does not seem to be altogether 
consistent and some of his statements 
also appear to contradict what certain 
other witnesses have said. Pawan 
Kumar has stated that 4 or 5 days 
after the result of the election was 
declared he met the respondent when 
the latter came to the Jan Sangh 
office to have his return of election 
expenses prepared. The result of elec- 
tion was declared on March 13, 1972. 
On March 14, the witness claims to 
have seen the respondent at Kaithal 
to request him to declare that he 
would join the Jan Sangh legislature 
party. On March 16, he requested the 
respondent on telephone to attend the 
meeting of the Party to be held the 
next day. On March 17, the meeting 
was held but the respondent did not 
attend. On March 19, the witness 
again went to Kaithal to have a dis- 
cussion with the respondent and on 
March 25, the show cause notice was 
issued. From the above list of dates 
which appear from Pawan Kumar’s 
own evidence it is difficult to recon- 
cile his other statement that about 4 
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the Society, as the case may be, an 
amount if found due in accordance with 
the provision of the Schedule, By the 
Schedule a formule was devised for de- 
termining by the authority appointed by 
the Central. Government an additional 
amount payable as price. It appears that 
the producers of sugar were dissatisfied 
and various representations were made 
to the Central Government in this regard, 
Ultimately the Central : Government de- 
cided to modify the 1955 Order, but find- 
ing that under Section 3 of the 1955 Act 
it had no power to promulgate an order 
with retrospective effect the Sugarcane 
Control (Additional Powers} Act, 1962, 
{hereinafter called the 1962 Act) was 
passed, which came into effect from 19-9- 
1962, Section: 2 of the 1962 Act, which 
was the only operative provision, reads 
thus:—~ t : 

“9 Notwithstanding thaf no provis 
sion has been made in Section 3 of tha 
Essential Commodities Act, 1955, for mak- 
ing an order under that section with re- 
trospective effect, the Central Govern- 
ment may, if satisfied that public interest 
so requires, by order notified in the off- 
cial Gazette, . amend either prospectively 
or retrospectively the Sugarcane (Con- 
trol) Order in respect of any matter for 
which provis has been made in clausa 
3-A and the Schedule of that order, and 
any such amendment may contain such 
supplemental, incidental and consequen- 
tial provisions as the Central Government 
may deem necessary ! 

Provided that no such order shall be 
made so as to have retrospective effect 
from a date earlier than the lst day of 
November, 1958.” 


Å, The Central Government hav- 
ing been authorised to pass an order with 
retrospective effect, on 1-1-1962 tha 
Sugarcane (Control) Amendment Order, 
1962 was made substituting a new clause 
3-A for the old clause 3-A in the 1958 
Order, The new clause~3-A reads:— 

«3A, Additional Price for Sugarcane 

purchased 

Í (1) Where a producer of sugar or his 
agent purchases any sugarcane from a 
grower of sugarcane or a grower’s Co- 
operative Society during each of the four 
successive years beginning on the Ist day 
of November, 1958, the producer shall, 
in addition to the minimum price of 
sugarcane fixed under sub-clause (1) of 
clause 3. pay to the grower or the co- 
operative society as the case may be an 
additional price if found due, in accord- 
ance with the provisions of the Schedule 
hereto annexed.” ‘ 


5. | The formula mentioned in the 
new Schedule was a modified version of 
the old formula of 1958 and the addi- 
tional price was payable. for the four 
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successive years beginning from Ist dey . 
of November, 1958,. which period ended 
on 3lst October, 1962. With effect from 
16-7-1966 the Central Government pro- 
mulgated the Sugarcane (Control) Order, 
1966, hereinafter called the ‘1966 Order’ 
replacing and repealing -the 1955 Order, 
Clause 3 of 1966 Order provided for fix- 
ing of minimum price of sugarcane, 
Clause 5 provides for payment of the 
additional price of sugarcane purchased 
curing each of the four successive years 
beginning on November 1, 1958. By sub- 
clause (2) of this clause a provision was 
made for exemption and for appointing 
a person for determining the additional 
price and for an appeal against the order 
‘of such determination. By various Press 
notifications issued from time to time the 
Central Government fixed the minimum 
price for purchase of sugarcane by the 
sugarcane producers. Over and above’ the 
minimum price, an additional price was 
payable on the basis of the formula de- 
vised by the Schedule subject to the ex- 
emptions or concessions permissible 
under the rules. The scheme appears to 
be that while the minimum price was 
payable at the time when sugarcane was 
delivered, the payment of additional price 
was deferable and its payment could be 
made in instalments, if so permitted. 


8. In three cases, (1) Mahabir 
Sugar Mills (Special Appeal No. 953 of 
1968) (2) Jaswant Sugar Mills (Writ Peti- 
tion No, 832 of 1968) and (3) Messrs. Raza 
Buland Sugar Co. Lid. (Writ Petition No. 
3387 of 1968) the orders determining the: 
payment of additional price were passed 
by the Additional Price Fixation Autho~ 
Tity on 28-12-1964 before the coming in- 
to force of the 1966 Order but the appel- 
late orders in first two cases were passed 
in the month of November and Decem-~ 
ber, 1967, and orders on representation 
in the third case were passed in July 1968, 
after the coming into force of the 1966 
Order. In the r i six cases the 
order determining the payment of addi- 
tional price by the Additional Price Fixa- 
tion Authority were passed on various 
dates after the coming into force of 1966 


` Order, that is to say, when the 1955 Order 


stood repealed. 


7. Before the learned Single Judge 
in the writ petition of Mahabir Sugar 
Mills a number of points were raised as< 
sailing the validity of the order of deter- 
mination of additional price, ‘The first 
point canvassed was that the sugarcane 
not being an essential commodity in the 
1955 Order was ultra vires Section 3 of 
the 1955 Act and the sugarcane purchase 
price could not be fixed by the Central 
Government under the said Order. ‘This 
contention, in our opinion was rightly 
rejected by the learned Single Judge. - 
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Sugarcane’ is a food-stuff within the 
meaning of 1955 Act. This contention has 
mot been reiterated in any of the cases 
before us, 


8. The second contention raised 
before the learned Single Judge and re- 
iterated before us in all the cases was 
that the 1962 Order providing for pay- 
ment of additional cane price retrospec- 
tively was ultra vires Section 3 of ‘the 


1955 Act inasmuch as by its very terms 


Section 3 of the 1955 Act permitted only 
prospective legislation and though the 
Central Government was armed with the 
power of making a retrospective amend- 
ment in the 1955 Order by the 1962 Act 
yet the amendment itself being an order 
under Section 3 of the said Act and there 
being nothing to show that the amend- 
ment was necessary or. expedient for 
maintaining or increasing the supplies of 
sugar or sugarcane or securing thelr 
equitable distribution of availability at 
fair price and that the Central Govern- 
ment forméd such opinion before ‘making 
the amendment, the 1962 Order will fall. 
We do not find any force in this conten- 
tion. The vires of the 1962 Act have not 
been challenged. It is a duly enacted lew, 
It operated during the subsistence of the 
1955 Act. Section 2 of the 1962 Act em- 
powered the Central Government if satis- 
fied that public interest so required by 
order notified in the official Gazette to 
amend either prospectively or retrospec-< 
tively the Sugarcane (Control) Order, 
that is the 1955 Order, in respect of any 
matter for which the provision had been 
made in clause 3-A and the Schedule of 
that Order, The 1962 Order shows that 
it was promulgated by the Central Gov- 
ernment in exercise of its power under 
Section 2 of the 1962 Act though a refer- 
ence has also been made in the preamble 
of Section 3 of the 1955 Act. In our opin- 
ion it was not necessary for the Central 
Government to justify the promulgation 
of 1962 Order on the basis of Section 3 of 
the 1955 Act. It will be sufficient to give 
validity to the 1962 Order if the Central 
Government was satisfied that public in- 
terest-so required. It is the settled law 
that any order promulgated need not ex 
facie show that the conditions precedent 
for its promulgation had been satisfied if 
otherwise it can be shown by the autho- 
rity making the order that it satisfied it. 
self that the conditions existed. In the 
counter-affidavit filed on behalf of ths 
Central Government it has been asserted 
that after the Central Government was 
fully satisfied that the public interest re- 
quired so, it amended the 1962 Order 
substituting clause 3-A by a fresh clause 
3-A containing also supplemental, inci- 
dental and consequentional provisions, 
The learned Single Judge in his elaho-= 
rate judgment has referred to the history 
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of. the legislation, which need not be re- 
iterated in this judgment and which fully 
supports the averments made in the 
counter-affidavit, We entirely agree with 
the learned Single Judge that no consti- 
tutional infirmity or invalidity attaches 
a the 1962 Order for the reasons given 
Fi 


9. It was next urged by the learn- 
ed counsel appearing for the parties in 
all the cases before us that the power 
conferred by Section 3 of the 1955 Act is 
to fix price of the essential commodities, 
The minimum price having been fixed in 
exercise of that power, it was not open 
to the Central Government. in the garb 
of fixing price to ask the cane producers 
to part with their profits to cane growers 
or cane growers’ society thus 
them sharers in the profits as that would 
not amount to fixing of the price but 
would be a colourable exercise of power 
liable to be struck down. In support of 
this contention the learned counsel re- 
ferred to the various statements made by 


the Minister of the Central Government, 


Press reports and the report of the vari- 
ous committees. All these have been given 
in great detail and dealt with by the 
learned Single Judge in his judgment in 
the writ petition of Mahabir Sugar Mills 
and we think it unnecessary to repeat the 
same here, No doubt the formula devised 
for determining the additional price in 
the Schedule to the Order is linked with 
the sale price of the sugar produced and 
with the margin of profit accruing to the 
producers of sugar depending on various 
factors including the recovery of sugar. 
It cannot be denied that the quality of 
sugarcane crushed will be the most im- 
portant contributory factor towards the 
quality. of sugarcane produced and in 
taking such factors into consideration in 
fixing the edditional price it cannot be 
said that the cane growers and cane gro- 
wers’ society from whom the sugar pro- 
ducers purchased the sugarcane share in 
the profits earned by or accruing to the 
sugar producers, We find. no objection 
based on any recognized commercial 
principle or trade practice in taking into 
consideration the market price of the 
finished product for fixing the price of the 
raw material from which such product is 
ultimately manufactured. We are not im- 
pressed with this contention and in agree- 
ment with the learned Single Judge re- 
ject it. 


10. It was then contended on be- 
half of the appellants and the petitioners 
that the formula devised for determining 
the additional price in the Schedule to 
Clause 3-A will result in fixing different 
prices depending upon the exigencies in 
the manufacturing process of sugar from 
the sugarcane and thus brings about dis 
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crimination and inequality inasmuch as. 
one sugar producer will have to pay more 
additional price than another and in his 
turn a cane grower or a cane growers’ 
society will receive some time more or 
some time less for the same kind of 
sugarcane supplied to different cane pro- 
ducers and this defect being inherent in 
the formula devised the vice of discrimi- 
nation and inequality arises violating 
Article 14 of the Constitution, This ap- 
pears to us to be an ingenious argument. 
The formula devised is equally applicable 
to all the cane producers who are sub- 
jected to it, The factors which are to be 
taken into consideration in working out 
the formula, no doubt, will be peculiar 
to each sugar producer depending upon 
the conditions prevailing in his Factory 
and the quality of sugar produced by him, 
thus resulting in different prices but that 
by itself will not bring about any discri- 
mination or inequality in the sense that 
the conditions being the same one cane 
producer has to pay more and the other 
less. The elements which count in work- 
ing out the formula will be equally ap- 
plicable to all the cane producers, The 
formula is not such that it leaves any dis- 
cretion with the Additional Price Fixa- 
tion Authority to take into consideration 
the one or the other element in working 
out the formula when applying it to 
determine the additional price payable 
by a cane producer. Whether a cane 
grower or a cane growers’ society 
receive more on sale of the same to a 
cane producer and less on sale of the 
cane to another cane producer is not a 
circumstance relevant for attacking the 
constitutionality of the formula by the 
cane producers. It is for the cane growers 
or the cane growers’ society to raise such 
an objection. Perhaps under the scheme 
of supply of sugarcane such a question 
may not arise at all as under the law the 
supply of cane to the cane producers is 
regulated and all the cane growers or the 
cane growers’ society in the assigned 
area of a particular Sugar Factory are 
under compulsion to supply the cane to 
it and not to any other Factory to which 
they are not assigned. Neither we find 
any element of unequal classification nor 
any discrimination inherent in the for- 
‘imula. We need not further dilate upon 
this aspect of the case as we think that 
the learned Single Judge has given very 
valid reasons and has ably summarised 
the result. He observed that:— . 
‘the additional price is determined 
on pre-determined factors. The difference 
in the rates of additional price payable 
by different Factories appears to be on 
account of the quality of the cane suppli- 
ed and the length of season. There is no- 
thing discriminatory in this. No material 
has been placed before me to show that 
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two factories which are similarly situated 
for the same percentage of recovery ‘and 
for the same length of season, have to 
pay additional cane price at substantially | 
different rates. In my opinion, there has - 
been no violation of Art, 14 of the Con- 
stitution in the determination of addi- 
tional price for sugarcane.” 


We fully endorse this conclusion. 
ii. 


plication to the determination of addi- 
tional price payable by the cane produ- 
cers to cane growers or the cane growers’ 
society during the period beginning from 
Ist of November, 1958 to 30th of October, 
1962, that is for four years. By this for- 
mula some further concession was given 
to the cane producers and a factor ‘R’ was 
introduced representing the reasonable 
expenses for rehabilitation by way of re- 
placement of the machinery which was 
to be deducted for each year from the 
total income accruing to the cane pro- 
ducers by sale of the sugar manufactured. 
It will be seen that this amendment in 
clause 3-A of the 1955 Order was made 
by the Central Government giving it ret- 
rospective effect as the Central Govern- 
ment had been empowered to amend 
clause 3-A and the Schedule of 1955 Order 
retrospectively by Section 2 of the 1962 
Act, The said Section 2 limited the giving 
of retrospective effect from 1st day of 
November, 1958 and by its Explanation 
confined it to the 1955 Order. Since the 
attack on the vires of clause 3-A intro- 
duced by the 1958 Order- as amended by 
the 1962 Order has failed on the score of 
lack of power or being violative of Arti- 
cle 14 of the Constitution any additional 
price determined by the Additional Price 
Fixation Authority payable by the cane 
producers to the cane growers or the 
cane growers’ society during the subsist- 
ence or continuity of the 1955 Order 
would be unexceptionable and in the case 
of an appellant or a petitioner against 
whom such determination was made be- 
fore the repeal of the 1955 Order the 
relief cannot be given on any of the con- 
tention so far noticed. Mahabir Sugar 
Mills Private Limited, who is appellant 
in Special Appeal No. 953 of 1963, Jas- 
want Sugar Mills, who is petitioner in 
writ petition No. 832 of 1968 and. Messrs, 
Raza Buland Sugar Company ‘Limited 
who is petitioner in writ petiton No, 
3387 of 1968 fall in this group. The deters 
mination of the additional orice was made 
in these thrce cases in Decemix. 1964; 
All of them filed appeals. But Raz: Bu- 
land Sugar Company Limited withdrew 
its appeal and filed a representation to 
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the Central Government, No doubt the 
orders were passed by the Central Gov- 
ernment in their cases after the 1955 
Order stood repealed by the 1966 Order, 
none of them stand to gain by attacking 
the said orders as all of them were grant- 
ed substantial relief. If it were said that 
the Central Government had no power 
after the repeal of the 1955 Order, then 
the original order passed by the Addi- 
tional Price Fixation Authority would 
remain binding on them. The learned 
counsel appearing for them have rightly 
not questioned the validity of the said 
orders passed in their respective cases, 


12. However, the cases of those 
appellants and petitioners against whom 
the orders were passed by the Additional 
Pricé Fixation Authority after the repeal 
of the 1955 Order will stand on a differ- 
ent footing, Such orders passed against 
them could be justified either on the 
basis that under the provisions of 1966 
Order the Central Government had such 
a. power or that the saving clause in the 
1966 Order kept in force the 1955 Order 
for determining the additional price under 
clause 3-A of the repealed Order. 


13. The contention raised in this 
connection was that the 1955 Order hav- 
ing stood repealed with effect from 18-7~ 
1966 on the coming into effect of the 1966 
Order, clause 3-A of the 1955 Order to- 
gether with the Schedule lapsed and the 
Additional Price Fixation Authority was 
divested of its power to determine the 
additional price and direct its payment 
by the cane producer, there being nothing 
in the 1966 Order to sustain the conti- 
nuity of the 1955 Order, Reliance was 
placed in this connection on clause 12 of 
the 1966 Order. It was submitted that 
it was a self contained provision and indi- 
cative of the intention to exclude the 
operation of Section 6 of, the General 
Clauses Act. In support of this contention 
two decisions of the Supreme Court— 
Indra Schan Lal v. Custodian of Evacuee 
Property, AIR 1956 SC 77 and Kalawati 
Devi v. I-T. Commissioner, AIR 1968 SC 
‘162 and a Division Bench decision of our 
High Court in the case of Allahabad 
Theatres v. Kusum, AIR 1974 All 73 wera 
cited. Sri B, N. Sapru, appearing for the 
Central Government in reply submitted 
that for the purpose of levying additional 
price by virtue of Section 6 of the Gene- 
ral Clauses Act the 1955 Order would sus- 
tain the power of the Additional Price 
. Fixation Authority. Sri Sapru further 
contended that the 1966 Order . proprio 
vigore confers a power and the determi- 
nation of the additional price was compe~ 
tently done in exercise of the powers 
conferred on the Additional Price Fixa- 
tion Asrthority oy ~- ase 5 of the sald 
Order. LD .. . 
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14. Thus on the above arguments 
of the parties two questions fall for deci- 
sion; (1) whether clause 5 with its Sche- 
dule of the 1966 Order is valid and em- 
powers the Additional Price Fixation 
Authority to determine the additional 
price and direct its payment by the cane 
producers? (2) whether clause 3-A with 
its Schedule of the 1955 Order is. saved 
and would continue to apply to sustain 
the validity of the determination of the 
additional price and the order for its pay~ 
ment by the cane producers, 


15. Taking the first question for 
examination, it is to be noted that the 
learned counsel for the parties are agreed 
that Section 3 of the 1955 Act does not 
empower the Central Government to 
make any order giving it retrospective 
effect, That section empowers the Central 
Government to promulgate an order pros- 
pectively only. It is clear, therefore, that 
any provision in the 1966 Order which 
affects the rights of any person retrospec~ 
tively would be invalid. There is no doubt 
in our mind that clause 5 of 1966 Order, 
giving power for determination and pay- 
ment of additional price for cane pur-« 
chased by the cane producers between 
November 1, 1958 and October 31, 1962 
would be nothing but retrospective in its 
operation, Sri Sapru for the Central Gov- 
ernment submitted that the 1962 Act hav- 
ing empowered the Central Government 
to make orders under Section 3 retrospec~ 
tively any provision in the 1966 Order 
having retrospective application would 
be valid. This argument of Sri Sapru, in 
our opinion, is fallacious and proceeds 
on an incorrect appreciation of the pro- 
visions of Section 2 of the 1962 Act and 
its true effect. We have mentioned the 
material text of Section 2 of the 1962 Act 
above. It will be seen that on its terms 
it empowers the Central Government to 
amend either prospectively or retrospec~ 
tively the 1955 Order in respect of any 
matter for which provision has been made 
in clause 3-A and the Schedule of that 
order. The language used limits the am- 
ending power to any matter for which 
provision has been made -in clause 3-A 
and the Schedule of 1955 Order. This is 
clearly borne out by the object of the 
said Act which says that “the object of 
the Act is to empower the Central Gov- 
ernment to amend the Sugarcane (Con< 
trot) Order, 1955 issued under the Essen- 
tial Commodities Act, 1955 retrospectively 
in matters of detail and for the laying 
down of such orders before both tha 
Houses of Parliament. Then the Explana-~ 
yae to Section 2 of the said Act is as fol- 
Ows: — 


“In this section ‘Sugarcane (Control) 
Order’ means the Sugarcane (Control) 
Order, 1955 made under Section 3 of the 
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Essential Commodities Act, 1955 (10 of 
1955) by notification of the Government 
of India in the Ministry of Food and Agri- 
culture, S. R, O. No. 1863 dated the 27th 
rg ace 1955 and as amended from time 
e” 


16. The 1962 Act, therefore, does 
not confer a power on the Central Gov-~ 
ernment to with retrospective 
effect an order in exercise of powers 
under Section 3 of the 1955 Act in res- 
pect of any matter for which provision 
has been made in clause 3-A and the 
Schedule. of the 1955 Order, for all time 
to come, The power for retrospective 
amendment was conferred for 1955 Order 
only, No plenary power to make orders 
with retrospective effect was conferred on 
the Central Government in exercise of 
its power under Section 3 of the 1955 Act, 
As a matter of fact the 1962 Act itself re- 
cognized that there was no provision in 
Section 3 of the 1955 Act for making an 
order under that section with retrospec- 
tive effect and it is conceded on behalf 
of the Central Government that no order 
can be made by the Central Government 
_ under the said section giving it retrospec- 
tive effect. This being the position in law 
the 1966 Order having been made by the 
Central Government in exercise of the 
powers conferred by Section 3 of the 1955 
Act no provision in 1966 Order could be 
made giving it retrospective effect and 
if there is any such provision in 1966 
Order it is clearly ultra vires Section 3 
of the 1955 Act, The validity of clause 5 
of the 1966 Order is to be examined in 
this light. Sub-clause (1) of the said clause 
lays down:— 

(1) Where a producer of sugar or 
his agent purchase any sugarcane from 
a grower of sugarcane or a growers’ co~ 
operative society during each of the 
four successive years beginning on the 
lst day of November, 1958, the producer 
shall, in addition to the minimum price 
of sugarcane fixed under sub-clause ({1) 
of clause 3 pay to the grower or the co~ 
operative society, as the case may be, an 
additional price, if found due, in accord- 
ance with the provisions of the Schedule 
hereto annexed.” 

17. It cannot be disputed that the 
liability on the sugar producer to pay an 
additional price to a sugarcane grower 
or a growers’ co-operative society is fix- 
ed from a back date, that is Ist day of 
November, 1958 and upto 3ist October, 


1962. It is retrospective in its operation, | 


Sri Sapru for the Central Government 
indeed could not find support for sustain~ 
ing the retrospective levy of additional 
price for sugarcane on the basis of Sec- 
tion 3 of the 1955 Act but fell back upon 
the 1962 Act and tried to justify such 
retrospective levy, Reliance was placed 


~ 
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by the learned counsel on a decision of 
the Delhi High Court in Upper Ganges 
Sugar Mills v. Sugarcane Price Fixation 
Authority, AIR 1971 Delhi 285. The ob- 
servations of the Division Bench of the 
Delhi High Court made in para. 13 of the 
reported judgment at page 289 were cited. 
We are unable to find in the said obser- 
vations of the learned Judges of the 
Delhi High Court anything in support of 
Sri Sapru’s contention. It appears that 
no point was raised before the Delhi High 
Court that 1962 Act conferred only limit- 
ed power on the Central Government for 
amending the 1955 Order. With great res- 
pect to the learned Judges of the Delhi 
High Court it seems to us that it was as- 
sumed by them that the 1962 Act confer- 
red a plenary power on the Central Gov- 
ernment for all time to ‘come to make 
retrospective orders under Section 3 of 
the 1955 Act regarding the payment of the 
minimum price and the additional price 
for sugarcane purchased by the sugar 
producers, 


18. Sri Sapru then contended that 
even if Section 3 of the 1955 Act did not 
permit the making of the order with ret- 
rospective effect, the 1955 Order as am- 
ended in 1958 and 1962 would remain 
unrepealed and valid inasmuch as ithe 
amendment in 1962 was expressly made 
both under Section 3 of the 1955 Act and 
Section 2 of the 1962 Act. Reliance was 
placed in this connection on the above 
cited decision of the Delhi High Court. 
In our judgment this contention of Sri 
Sapru is as fallacious as the other. Since 
Section 3 of the 1955 Act admittedly did 
not confer any power on the Central 
Government to make any order with ret- 
rospective effect a reference to that sec- 
tion in the 1962 Order will simply be in- 
mocuous and of no legal consequence. The 
validity of the amendment made in 1962 
of the 1955 Order could only be sustained 
on the basis of Section 2 of the 1962 Act. 
The 1962 amendment of the 1955 Order 
had nothing to do with the exercise of 
power by the Central Government under 
Section 3 of the 1955 Act. The question 
whether the 1955 Order as amended in 
1958 and 1962 continued to be effective 
even after the passing of the 1966 Order 
will depend upon the saving clause in the 
1966 Order or on Section 6 of the General 
Clauses Act, if found applicable, This 
brings us to the examination of the 
second question posed by us above, 


19. The first contention on this 
part of the case on behalf of the appel-« 


-lants and the petitioners against whom 


the orders for payment of additional 
price have been made after coming into 
force of the 1966 Order, that is after 
16-7-1966, was that the impugned orders 
were passed under the 1966 Order and it 
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is not open to the respondent to justify 
the said orders as if they have been pass- 
ed under the 1955 Order. This contention 
need not detain us as there is nothing to 
show ex facie that those orders were 
passed under clause 5 of the 1966 Order. 
The impugned orders could be only justi- 
fied and sustained in law if otherwise it 
were found that the 1955 Order as amend-~ 
ed from time to time remained effective 
and continued for the purposes of deter- 
mining the additional price for sugarcane 
purchased by the sugarcane producers 
o Ist November, 1958 to 3ist October, 


20. The next contention on be 
half of the appellants and the petitioners 
was that sub-clause (1) of clause 12 of the 
1966 Order having repealed the 1955 
Order with effect from 16-7-1966 the 
only power which remained with the 
Central Government to order payment of 
an additional price as determined would 
be by virtue of clause 5 of the 1966 Order, 
sub-clause (1) of which being ultra vires 
the power conferred to make retrospec- 
tive order vanished and could not be 
legally exercised by falling back upon 
clause 3-A of the repealed 1955 Order. 
This contention was countered on behalf 
of the respondent by a two fold argu- 
ment. The first argument was that clause 
12: of the 1966 Order saved the power for 
determining and directing the payment 
of additional price under clause 3-A of 
the 1955 Order as in the cases of the ap- 
pvellants and the petitioners it had been 
omitted to be done under the 1955 Order 
before the commencement of the 1966 
Order, The second argument was that 
notwithstanding the repeal of 1966 Order 
it would continue to remain in force and 
a direction could be issued and that would 
be deemed to be made under the 1966 
Order. In our judgment these two argu- 
ments advanced on behalf of the respon- 
dent proceed on an incorrect reading of 
clause 12 with its two sub-clauses and 
the true effect thereof. Clause 12 of the 
1966 Order for convenience is reproduced 
below : l i 


“12. Repeal and Saving.— (1) The 
Sugarcane (Control) Order, 1955 and any 
order made thereunder regulating or pro- 
hibiting the production, supply and dig- 
tribution of sugarcane trade or com- 
merce therein are hereby repealed, ex- 
cept as respect things done or omitted to 
be done under any such order before the 
commencement of this Order, 

(2) Notwithstanding such repeal, an 
order made by any authority which is in 
torce immediately before the commence- 
ment of this Order and which is consist- 
ent with this Order shall continue in 
force and all appointments made, prices 
fixed, licences and permits granted, and 
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directions issued under any such order 
and in force- immediately before such, 
commencement shall likewise continue in 
force and be deemed to be made, fixed, 
granted or issued in pursuance of this 
Order.” 7 
21. A plain reading of clause 12 
reproduced above shows that the 1955 
Order is repealed and so are repealed all 
orders made under the 1955 Order regu- 
lating or prohibiting production, supply 
and distribution of sugarcane and trade 
or commerce therein except as respect 
things done or omitted to be done under 
any such order before the commencement 
of the 1966 Order. So what has been 
saved are the orders passed under the 
1955 Order before the commencement of 
1966. Order, that is prior to 16-7-1968, It 
was pointed out by the learned counsel 
for the appellants and the petitioners 
that the saving does not expressly extend 
to the determination and payment of 
additional price but assuming that deter- 
mination and payment of additional price 
is covered by the phrase “regulation of 
supply and distribution of sugarcane,” 
no order having been passed against them 
before 1§-7-1966 in this respect the ques- 
tion of anything done or omitted to be 
done under any such order will not arise 
and sub-clause (1) will not help the res- 
pondent. The submission was that sub- 
clause (1) does not save anything omitted 
to be done under the 1955 Order but it 
Only saves anything which has been omit- 
ted to be done or has been done in pur- 
suance of an order passed by any autho- 
rity in exercise of powers conferred upon - 
it under the 1955 Order. There appears to: 
be force in this submission. Sub~-clause 
(1) of Clause 12 of the 1966 Order does 
mot save the 1955 Order as such and re- 
peals it. Clause 3-A of the 1955 Order 
regulating or prohibiting production and 
supply of sugarcane or trade or com- 
merce therein, with its Schedule was an 
integral part of the 1955 Order. If during 
the period the 1955 Order was subsisting 
and continuing in force, no order was 
passed against the appellants and the 
petitioners under clause 3-A thereof, it 
will not amount to an omission to do 
something under any order passed under 
clause 3-A as no such order was ever 
passed, Sub-clause {1) of clause 12 of the 
1966 Order cannot, therefore be relied 
upon to sustain the validity of the im- 
pugned orders for payment of additional 
price for sugarcane purchased by the 
petitioners and the appellants during the 
four years commencing from the ist day 
of November 1958 and ending the 31st of 
October 1962 as those orders were not 
passed prior to 16-7-1966. For the same 
reason sub-clause (2) of clause 12 of the 
1966 Order cannot be resorted to as no 
order against the appellants and the peti- 
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tioners having been passed under clause 
` 3-A of the 1955 Order during the period 
“that order was in force there would be 


no order against them which would con-- 


tinue to be in force and would be deemed 
to have been made under the 1968 Order. 
Thus the argument advanced on behalf 
of the respondents that clause 12 of 1966 
Order had the effect of keeping in force 
clause 3-A of the 1955 Order cannot be 
accepted, 

22. It was then contended on be- 
half of the respondents that the 1955 
Order having been repealed, Section 6 of 
the General Clauses Act became applic- 
able and clause 3-A of the 1955 Order 
with the Schedule as regards the transac- 
tions which took place before the repeal 
of the 1955 Order would still continue in 
force and the Additional Price Fixation 
Authority was empowered to determine 
and direct payment of the additional price 
for sugarcane purchased by the appel- 
lants and the petitioners in the period 
between Ist of November, 1958 and 3ist 
of October, 1962. In the case of State of 
Punjab v. Mohar Singh, AIR 1955 SC 84 
the Supreme Court held that whenever 
there was a repeal of an enactment the 
consequences laid down in Section 6 of 
the General Clauses Act will follow un~ 
less, as the section itself says a different 
intention appears. In the case of a simple 
repeal there would be scarcely any room 
for expression of a contrary opinion. But 
when the repeal was followed by fresh 
Legislation on the same subject then 
undoubtedly provisions of the new Act 
will have to be looked into but only for 
the purposes of determining whether a 
different intention was indicated, Here in 
the instant case the 1955 Order with all 
its clauses including clause 3-A and the 
Schedule was repealed but it was follow- 
ed by a fresh Legislation on the same 
subject that is to say by enacting clause 
5 in the 1966 Order substantially the pro- 
visions of the repealed clause 3-A of the 
1955 Order were enacted afresh. For this 
reason alone the applicability of Section 
8 of the General Clauses Act cannot 
mecessarily be ruled out but it has to be 
found out whether by enacting clauses 5 
and 12 in the 1966 Order an intention in- 
compatible with or contrary to the provi- 
sions of Section 6 of the General Clauses 
Act was manifest. Such incompatibility 
would have to be determined on a consi- 
deration of all the relevant provisions of 
the 1966 Order. In view of the fact that 
clause 5 was enacted in the 1986 Order 
specifically conferring power for deter- 
mination of additional cane price and for 
the payment thereof with retrospective 
effect covering the period of four years 
from ist November 1958 to 3lst October 
1962 on the basis of the formula devised 
in the Schedule, the intention of the rule 
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makers was manifest that for determina- 
tion and payment of the additional price 
for: the sugarcane for the abovesaid past 
four years, it would be the new provisions 
which would apply and the authority and 
power for doing so will have its source in 
the new law and the old repealed law 
meed not be resorted to for conferring 
such power or authority. Therefore, an 
intention to continue in force the old: 
clause 3-A with its schedule of the 1955. 
Order is to be ruled out as it was not- 
contemplated. Had the intention of the 
rule makers been that the old clause 3-A 
of the 1955 Order would continue despite 
the repeal of the 1955 Order for deter- 
mining and directing payment of addi- 
tional cane price for four years between 
November 1, 1958 and 31st October, 1962 
they would not have enacted clause 5 in 
the 1966 Order. The manifestation of such 
an intention is further reinforced by the 
language of clause 12 as whatever was 
sought to be saved has been fully men- 
tioned therein. In our judgment Section 6 
of the General Clauses Act would be in- 
applicable as the new Legislation, that is, 
the 1966 Order expresses a manifest in- 
tention incompatible with or contrary to 
the provisions of that section. The ratio 
of the decision of the Supreme Court in 
the cases of AIR 1956 SC 77 (supra) and 
AIR 1968 SC 162 (supra) supports this 
conclusion. The decision of the Allahahad 
High Court in the case of AIR 1974 All 73 
(supra) is also helpful. The respondents, 
therefore, cannot rely upon the provi- 
fem of Section 6 of the General Clauses 
c 


23. The result of the above dis- 
cussion is that clause 5 of the 1966 Order 
will be ultra vires Section 3 of the 1955 
Act and clause 3-A with schedule of 1955 
Order having not survived the repealed 
1955 Order, no power vested in the Addi- 
tional Price Fixation Authority or in the 
Appellate Authority to determine and 
direct payment of the additional price for 
cane purchased by the petitioners and thej . 
appellants between Ist November 1958 
and 3ist October 1962. The impugned 
orders having been passed after the re- 
peal of the 1955 Order would be without 
authority- and, thus, bad in law, 


24, In view of what has been held 
above, it is not necessary to go into the 
question whether there was an error ap- 
parent on the face of the record in the 
determination of the additional price no 
proper deductions having been made to~ 
wards the rehabilitation expenses in the 
case of those appellants and petitioners 
against whom the orders were passe 
after 18-7-1966. However, as observed. 
above, in the case of Mahabir Sugar Mills 
and Jaswant Sugar Mills, this question 
needs consideration as the orders in their i 
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cases were passed by the additional 
price fixation authority prior to 16-7-1966, 
that is to say, prior to the repeal of the 
1955 Order, In the petition of Messrs. 
Raza Buland Sugar 
point has been raised. We do not think 
any case on merits has been made out on 
behalf of Mahabir Sugar Mills and Jas- 
want Sugar Mills in this respect. A very 
laconic and vague averment has -been 
made that the rehabilitation expenses 
were not properly taken into considera- 
tion in fixing the additional price, Neo 
foundation of fact was laid in the aver- 
ments in the affidavits regarding the ac- 
dual expenses incurred in repairing and 
rehabilitating the machinery of the res- 
pective factories. No particulars are de- 
tailed. It is, therefore, not possible for 
want of sufficient material on the record 
to find in favour of the abovesaid appel- 
lant and the petitioner that any error 
apparent appears in the determination of 
the additional price payable by them, 


25» We affirm the finding of the 
learned Single Judge that there was no 
power in the Additional Price Fixation 
Authority or in the Central Government 
to charge interest on the amount deter- 
mined as additional price. Learned coun- 
sel for the respondent has not been able 
to justify the charging of interest either 
on the basis of some provision of law or 
any other legal ground. The orders deter- 
mining interest are, therefore, liable to 
be quashed. 


The result is: 


(1) Special Appeal No. 953 of 1968 is 
dismissed with costs, 

(2) Civil Misc, Writ No. 832 of 1968 is 
partly allowed. The order for deter- 
mination of interest is quashed. 
There will be no order as to costs, 

(3) Civil Misc. Writ No, 3387 of 1968 is 
partly allowed. The order for de=- 
termination of interest is quashed. 
There will be no order as to costs. 

44) Special Appeal No, 219 of 1971 is 
allowed with costs. 
' (5) Special Appeal No. 254 of 1971 is 
_ allowed with costs. The judgment 
and the order of the learned Single 
Judge in both the above Special 
Appeals are set aside: the writ pe- 
titions stand allowed with costs and 
- the impugned orders are quashed. 
t (6) Civil Mise, Writ No, 4405 of 1968 
is allowed with costs, 

(7) Civil Misc. Writ No, 2108 of 1969 
is allowed with costs. 

8) Civil Mise: Writ No. 3542 of 1969 

‘ty allowed with costs. 
70y Civil Mise. Writ No. 3823 of 1969 
'. is allowed with costs, 
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Mills no such. 


38 Mad 618, Dissented from, 


7 A.I R. 
In all the above writ petitions the 

impugned orders are queshed. 

Order accordingly, 


neti | 
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M. P, MEHROTRA, J, 
Ram Narain Choubey, Applicant v., 
hae cea Choubey and others, Respon< 
ents. l 


Second Appeal No, 2410 of 1969, D/- 
25-2-1974,* 

_ (A) Easements Act (1882), S. 17 (c) — 

resto to flow water — Section is not at- 


Section 17 is concerned where right 
to surface water is being claimed. Section 


is not attracted where what the plaintiff 


is claiming is a right to flow water which 
passes from his Nabdan over the defen- 
dant’s land onward. It is not a claim to 
surface water. AIR 1954 Nag 103: AIR 
1971 Raj 53; ATR 1961 Andh Pra 245 and 
AIR 1959 Andh Pra 153, Ref. (Para 11) 


(B) Easements Act (1882), Ss. 5 (b), 
15 — Right of passage — Need not be 
continuous and apparent. 


It is not necessary that a right of 
passage or way should be continuous. In- 
deed, illustration (b} shows that such a 
right is a discontinuous easement, Section 
5 only says that easement is either conti- 
muous or discontinuous, apparent or non= 
apparent and in Section 15 dealing with 
the acquisition of easementary rights by 
prescription, it is not said that such rights 
can only be acquired in respect of conti- 
nuous and apparent easements, (1968) ILR 
(Para 12} 


(C) U. P. Village Abadi Act (1948), 
S. 4 (b) — Does not apply to claim of 
easementary right. 


The section’ refers to custom or usage 
and not to the acquisition of an easemen- 
tary right by the plaintiff. By enacting 
Section 4 in the said Act the U. P., Legis- 
lature could not, in any manner, curtail 
or modify the operation of a central sta- 
tute such as the Indian Easements Act, 
Constitutioneally that can be done only 
after compliance with the formalities laid 
down in the Constitution of India and 
moreover the section, as it is worded, does 
not.say that its provision will prevail not- 
withstanding the law contained in any 
other statute. (Para 16) 

(D) Easements ‘Act (1882), Ss. 22, 24, 
98 — Plaintiff establishing his easemen- 
tary right — Relief how to be granted. 


*(Against judgment and decree, D/- 29-8- 
1969.} 
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In case it is possible to retain a part 
of the construction which would not come 
in the way of the plaintiff enjoying his 
easementary right then the Court should 
five an appropriate direction and should 
mot direct wholesale removal of the con- 
struction in question, Sections 22, 24, 28 
embody the rule that while the claimant 
of the easementary right should have a 
full protection in the enjoyment of his 
right, there should be an adjustment with 
the rights of the. servient owner also so 
that the least inconvenience be caused to 
the latter. (Para 17) 
Cases Referred: Chronological Paras 
AIR 1971 Raj 53 = 1970 Raj LW 97 5,7 
AIR 1970 All 404 = 1969 All LJ 777 15 
(1968) ILR 3 Mad 618 = 81 Mad LW a 
AIR 1965 Orissa 91 = 31 Cut LT 177 18 
AIR 1961 Andh Pra 245 = (1960) 2 Andh 

WR 394 8 
AIR 1959 Andh Pra 153 10 
(1955) 2 All ER 369 = (1955) 2 QB 112 15 
AIR 1954 Nag 103 = ILR (1954) Nag se 

l 5, 
AIR 1951 SC 16 = 1950 SCR 852 15 
AIR, 1936 All 90 =» 1935 All LJ 1330 ae 


8 
AIR 1936 All 301 = 1936 All LJ 223 a 


AIR 1931 Lah 395 = 33 Pun LR 139 14 
AIR 1929 Cal 542 =. ILR 56 Cal 927 15 
AIR 1929 Rang 300 = ILR 7 Rang 487 ; 
| 
AIR 1914 All 323 = 12 All LJ 693 15 
ATR 1914 Mad 507 = 24 Mad LJ 17 9 
41912) 10 All LJ 227 = 17 Ind Cas 22 15 
(1910) 20 Mad LJ 291 = 7 Mad LT 245 13 
(1896) ILR 20 Bom 788 17 
R. 5, Dubey, for Applicant; Fauzdar 
Rai, for Respondent. 
JUDGMENT :— This is the defen- 
dant’s second appeal Both the courts 
below have decreed the plaintiffs suit. 
2. The brief facts are these: The 
plaintiff prayed for the removal of two 
disputed walls marked by letters AB and 
CD and the ‘chappar’ marked by letters 
ABCD in the sketch map given at the 
foot of the plaint. The house of the plain- 
tiff is in the south of the house of the 
defendant and a ‘gali’ intervenes between 
these two houses. Both these houses have 
their main doors towards the east and 
they are situated in village abadi. Accord- 
ing to the plaintiff, the disputed land 
ABCD was used as passage for a fairly 
long time. It is further alleged in the 
plaint that the nabdan which emanates 
from the northern wall of the plaintiff's 
house passed through the disputed land 
and water used to flow through the land 
in dispute. The plaintiff claims to have 
prescribed for a right of easements of 
passage and of flowing water through the 
land ABCD. The defendants are said to 
have raised walls AB and CD on the nor- 
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thern and southern end of the land in 
suit and are said to have placed ‘chhap- 
par’ thereon and thereby caused obstruc- 
tion in the plaintiffs aforesaid rights of 
passage and of flowing water. The defen- 
dants denied the rights claimed by the 


` plaintiff and averred that the land in suit 


had been in their user and possession . as 
sehan and belonged to them, It was fur- 
ther asserted that the disputed land had 
always remained covered by ‘chappar’. 
The plea that the suit was hit by limita- 
tion was also raised in defence, The two 
courts below have accepted the plaintiff's 
version and have therefore, decreed the 
suit. It has been held by the said courts 
that the disputed walls AB and CD were 
put up shortly before the institution of 
the suit and so also the chappar. The 
said courts also held that the plaintiff had 
successfully proved his claim to have ac- 
quired the easementary right of passage 
and of flowing water over the disputed 
land.. The defendants’ ownership of the 
disputed land was accepted by the courts 
below. However, in view of the plaintiff's 
easementary rights of passage and of 
flowing water over the disputed land, it 
was held that the defendants were not 
entitled to put up the walls and -the 
‘chappar’. Hence the suit was decreed for 
the removal of the disputed construc- 
tions as shown in the map (paper No. 
22A-2) which was made a part of the 
decree, 

3. The learned counsel for the 
appellant has raised the following con- 
tentions in support of the appeal:— 

1. In the circumstances of the case, 
the plaintiff respondent could not acquire 
by prescription a right to flow water over 
the passage ABCD and Section 17 (c) of 
the Indian Easements Act stood in the 
way of the plaintiff-respondent. 


2. The rights which have been cleim- 
ed by the plaintiff could not be acquired 
as easemeéentary rights by prescription 
because they were not apparent and con-~ 
tinuous. 


3. The plaintiff-respondent failed to 
prove that he acquired the easementary 
right of passage and the right to flow 
water within the requirement of law as 
laid down in Section 15 of the Indian 
Easements Act. 


4. Even .if the plaintiff-respondent 
acquired easementary rights claimed by 
him, in view of Section 4 (b) of the Vil- 
lage Abadi Act the defendant’s construc~ 
tions cannot be demolished. 


5. Even if the plaintiff-respondent ac- 
quired the easementary rights claimed by 
him still it was not necessary ths, the 
entire constructions should ke removed 
and only so much of such constructions 
should have been directed to be removed 
as were necessary to enable the plaintiff- 
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respondent to enjoy the easementary 
rights claimed by him, 


4. Let us examine these conten- 
tions in seriatim. 

5. So far as the first contention is 
concerned, the learned counsel for the 
appellant placed reliance on the follow- 
ing -cases : 

1. Manturabai v. Ithal Chiman (AIR 
1954 Nag 108), 

2. Dhanna v. Makhan Das (AIR 1971 


Raj 53). 
6. Section 17 (c) of the Easements 
Act lays down as under: 


“17, Easements acquired under Sec- 
tion 15 are said to be acquired by pres- 
cription, and are called prescriptive 
rights. 

None of the following rights can be 
so acquired : 


PtEsCosesevraeset teagan 


ing in a stream and not permanently col- 
lected in a pool, tank or otherwise. 


vf The learned counsel’s conten- 
tion is that there is no well defined stream 
or channel over the land ABCD through 
which the water flowing from the Nab- 
dan in the plaintiffs house is to pass. 
Therefore, the plaintiff-respondent could 
not acquire a prescriptive right for flow- 
ing water under Section 15. This conten- 
tion was not canvassed in the courts be- 
low and it cannot be said that it is a pure 
question of law which is being raised by 
the learned counsel, In Dhanna’s. case 
AIR 1971 Raj 53 (supra), which has been 
relied upon by the learned counsel, it 
has been laid down: 


“It may be observed that in each case 

the question whether or not particular 
water is surface-water is one of fact to 
be determined by the circumstances per- 
taining to its origin and continued exist- 
ence,” 
Moreover, I do not think that in the facts 
of the case it can be said to be a case 
covered under clause (c) of Section 17 of 
the Indian Easements Act. The Nabdan 
is undoubtedly defined and water flows 
from Nabdan and then passes over the 
disputed land, namely, ABCD. Even if 
there be no defined stream or channel 
over the defendant’s aforesaid piece of 
land still it cannot be said that the water 
did not start and pass through a stream 
or channel initially. That this fact is rele- 
vant will be seen from the facts of 
Dhanna’s case AIR 1971 Raj 52 (supra) 
and from certain otHer cases also. In the 
Rajasthan case, Lodha, J. observed: 

“In the present case as Į have al- 
ready stated above there is a wail defined 
existence of water arising from an as- 
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certained course flowing in a defined 
channel then spreading itself out over 
the defendants’ fields and thereafter leav- 
ing the defendants’ fields it irrigates the 
fields of the plaintiff directly. In these 


‘circumstances it is not a case of surface 
‘water in respect to which no rights could 


be obtained under Section 17 of the Ease- 
ments Act.” 


8. In Venkataramaniah v. Subbra- 
mayya (AIR 1961 Andh Pra 245) it has 
been laid down: 

“The only test in determining whe- 
ther water partakes of the character of 
surface water is whether its identity or 
existence as water body is maintained. 

Where water flows in a well defined 
course into an upper field, spreads itself 
over the whole field, which is irrigated 
by it and then flows over the field ridge 
to lower field or into an intermediate 
channel through which it comes into 
another field, it could not be regarded as 
surface water so as to attract Section 17, 
clause (¢).” 


9. In the said Andhra Pradesh 
case the defendant’s counsel raised a si- 
milar plea as has been raised here. The 
Division Bench noticed the said plea in 
these words: 

“According to the learned counsel, 
since the water after getting into the de- 
fendants’ land spreads itself over the de- 
fendants’ field and does not get into any 
surplus channel, before it comes to the 
plaintiffs’ field, it could not be regarded as 
a known and defined source of irrigation, 
in which case alone plaintiffs would be 
entitled to claim such a right.” 

The Division Bench repelled this conten~ 
tion in these words: 


“Does the fact that this water gets 

into the intervening field of the defen- 
dants, spreads itself over the entire ex- 
tent thereof and comes to the fleld of the 
plaintiffs through a vent instead of being 
let into an intermediate channel, make 
any difference in the matter of the acqui- 
sition of the right in dispute? In our con- 
sidered opinion, neither of these two cir- 
cumstances renders the water surface 
water so as to disable the owner of the 
lower field to prescribe to a right like the 
one claimed here. The only test in deter- 
mining the character of such water is 
whether its identity or existence as a 
water body is maintained.” 
The Division Bench placed rellance on 
the well known case reported in Villuri 
Adinarayana v, Ramudu (AIR 1914 Mad 
507). 

10. To the same effect is the law 
laid down in M. Venkataramaniah v, V. 
Subbaramayya (AIR 1959 Andh Pra 153). 
Seshachalapati, J. observed: Í 

The main feature of surface water 
is its inamiity 1 maintain its identity and 
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existence as a water body. 

Water flowing into a field from a 
known channel and passing along the 
feld onwards into another field though 
not over a confined track in the former 
field, but along its whole area is not sur- 
face water.” 


11. The facts in Manturabal’s case 
AIR 1954 Nag 103 (supra) were peculiar 
and it cannot be said that the law has 
been differently laid down in the said 
case. The plaintiff claimed a right to 
water percolating from Khasra 119 
which was a tank jointly owned by the 
proprietors of the village. The plaintiffs 
case was that the water percolated from 
the said tank collected in Khasras 135 and 
136 which were fields owned by the de- 
fendants and that thereafter reached tank 
No. 134 which was the tank owned by the 
plaintiff. The Division Bench which decid- 
ed the case found that there was no evi- 
dence that the water percolated from tank 
No. 119 and collected in Khasra Nos. 135 
and 136 and thereafter reached in tank 
No. 134 through K. In the said facts it 
was observed: 

“No easement right can be acquired 
over percolating water unless it runs in 
a defined stream.” 


It will be seen that even at the initial 
stage there was no stream or channel 
through which the water passed unlike 
the case here where water initially flows 
from the Nabdan in the plaintiffs house 
and then goes over to the disputed land, 
namely, ABCD. To such a case the facts 
in the two Andhra Pradesh cases and in 
the Rajasthan case have more similarity. 
Moreover, clause (c) of Section 17 seems 
to be concerned with a case where a right 
to surface water is being claimed. Here 
no such right to surface water is being 
claimed. What the plaintiff is claiming is 
a right to flow water over the defendant’s 
land onward—water which passes from 


his Nabdan. I do not think it is the same 


thing as a right to surface water as 
understood under clause (c) of Section 17. 
Therefore, the learned counsel’s conten- 
tion based on Section 17 (c) is rejected. 


12. I do not think there is any 
substance in the aforesaid second: conten- 
tion of the learned counsel also. Again, 
the point was not taken in the courts be- 
low and it would not be proper to allow 
the said question which is a pure question. 
of fact, to be raised at this stage. More- 
over, it is not necessary that a right, of 
passage or way over the defendant’s land 
should be continuous. Indeed, illustration 
(b) to Section 5 of the Easements Act 
shows that such a right is a discontinuous 
easement. Section 5 only says that ease- 
ment is either continuous or discontinu~ 
ous, apparent or non-apparent and in Sec- 
tion 15 dealing with the acquisition of 
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easementary rights by prescription, it is 
not said that such rights can only be ac~- 
quired in respect of continuous and appa- 
Tent easements. Indeed, as we have seen, 
illustration (b) to Section 5 clearly shows 
that the right of way over the defendant’s, 
land is a discontinuous easement and the 
acquisition by prescription of such a right 
is clearly visualised under Section 15, 
where it is laid down: 

. and where a right of way or 
any other easement has been peaceably 
and openly enjoyed by any person 
claiming title thereto, as an easement and 
as of right, without interruption, and for 
twenty years, . 
the right to such access and use of light, 


or air, support or other easement shall be 
absolute i 


The learned counsel for the 
defendant-appellant in this connection 
placed reliance on Palaniswami -Naicker 
v. Chinnaswami Naicker (1968) ILR 3 
Mad 618 where it is laid down, 

“An easement of way being an affir~ 
mative easement enabling the dominant 
owner to use the servient tenement ought 


_ to be continuous and apparent. It should 


be peaceably and openly enjoyed as of 
right and as an easement.” | 
The learned single Judge in the Madras 
case has not relied upon any case for the 
said proposition and with respect, I differ 
from the law laid down in the said case. 
In this connection attention may be in~ 
vited to the earlier decision of the Mad- 
ras High Court reported in Esa Abbas Sait . 
v. Jacob Haroon Sait (1910) 20 Mad LJ 291 
where a contrary view was taken. There- 
fore, I reject the second contention of the 
learned counsel also. 

So far as the third contention 
of the learned counsel is concerned, again 
I hold that there is no merit in the same. 
It was emphasised that the requirements 
of Section 15 are that the right should be - 
claimed as an easement and as of right, 
and further that the period of 20 years - 
shall be taken-to be a period ending 
within two years next before the institu- 
tion of the suit wherein the claim to 
which such period relates is contested’, 
It was emphasised that the right must be . 
claimed as of right and further there 
should be no interruption in the exercise ` 
of such right beyond the period of two | 
years from the date of the institution of 
the suit. It was claimed that there was 
nothing to show that the plaintiff had 
exercised the easements claimed by him . 
as of right.This contention is without | 
merit. ‘Enjoyment as of right’ means “en- 
joyment had, not secretly or by stealth 
or by fact sufferance or by leave or fav- ` 
our, or by permission asked from time to 
time on each occasion, or even on many 
occasions of using it but an enjoyment 
had openly, notoriously, without particu- - 
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_ Jar leave, at the time, by a person claim- 
ing to use it, without danger of being 
treated as a trespasser, as a matter of 
right”, Ram Sarup v. Abdul Haq (AIR 
1931 Lah 395). “Long, uninterrupted and 
peaceful enjoyment of a right of ease- 
ment is presumed to be as of right’. It is 
not the case of the defendant-appellant 
here that the plaintiff was enjoying the 
right with his permission or secretly or 
by stealth or by leave or favour and, 
therefore, in view of the long user for 
about 35 years it should be presumed that 
it was as of right. 


15. The other limb of the learned 
counsel’s submission is based upon the 
findings recorded by the court below that 
there was an obstruction in 1961 in the 
plaintiff's right of passage. In this connec- 
tion the learned counsel drew my atten- 
tion to the plaintiffs own admission while 
in the witness-box where he stated that 
there was such an interruption in 1961 
and the matter was agitated in the meet- 
ing of the Gram Panchayat held on 8-8- 
1961. A. certified copy of the Minutes of 
the said meeting was filed on behalf of 
the plaintiff-respondent and the same is 
Ex, 1. Ex, 2 is a certified copy of the order 
passed by the Nyaya Panchayat on the 
report lodged by the Gram Panchayat 
that the defendant had failed to comply 
with its direction as contained in Ex. 1 
The Nyaya Panchayat directed that the 


new Osara constructed by the defendant’ 


Ram Narain should be removed and that 
he should instead put up a thatched Osara 
measuring 3 cubit feet in length and 1} 
cubit feet in width. The plaintiff stated 
in his deposition that the defendant com-~ 
plied with the said direction of the Nyaya 
Panchayat. The learned counsel for the 
defendant-appellant placed reliance on 
Sultan Ahmad v. Waliullah, (1912) 10 All 
LJ 227, Kedar Nath v. Sohan Lal, 12 All 
LJ 693 = (AIR 1914 All 323), Reilly v. 
Orange, (1955) 2 All ER 369 and Madan 
Lal v. Giri Lal, 1969 All LJ 777 = (AIR 
1970 All 404). In addition to the aforesaid 
cases cited at the Bar attention may ‘be 
invited to a few other cases also in this 
connection. Siti Kanta Pal v. Radha Go- 
binda Sen, ILR 56 Cal 927 = (AIR 1929 


Cal 542) and Maung P We v. Maung Chan ' 


_ Nyein, ILR 7 Rang 487 = (AIR 1929 Rang 
300). The proposition seems to be well 
settled that long user in itself does not 
result in the acquisition of easement by 
prescription. There has to be a challenge 
in a sult and it should be proved that the 
claimant has been in the enjoyment of 
the easement within two years of the in- 
stitution of the suit, In other words, if 
the claimant after interruption and the 
consequent cessation of enjoyment of the 
easementary rights fails to take action 
within two years from the date of such 
cessation then he will lose his right and 
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a fresh period of 20 years has to pass be- 
fore he can again acquire such a right. 
However, in this case there are certain 
difficulties in the way of the defendant for 
contending that there had been cessation 
of enjoyment by the plaintiff at a point 
of time which fell beyond the period of 
two years from the date of the institution 
of the suit. Firstly, it should be noticed 
that no such claim was laid in the writ- 
ten statement. No facts were set out to 
show that there was any interruption by 
the defendant and that the defendant 
submitted to or acquiesced in the said 
interruption and in the absence of plead- 
ings to the said effect it will not be cor- 
rect to infer that the plaintiffs claim 
Stands extinguished under the fifth para 
of Section 15 of the Indian Easements 
Act. Explanation 2 of Section 15 lays 
down 3 


“Explanation IJ. Nothing is an inter- 
ruption within the meaning of this sec- 
tion unless there is an actual cessation 
of the enjoyment by reason of an ob- 
struction by the act of some person other 
than the claimant, and unless such ob~ 
struction is submitted to or acquiesced in 
for one year after the claimant has notice 
thereof and of the person making or au- 
thorizing the same to be made.” 


= Now, there is nothing in the evidence of 


the parties to show that there had been 
an actual cessation of the enloyment by 
the plaintiff and further there is nothing 
to show that the obstruction had been 
submitted to or acquiesced in for one year 
after the claimant had notice thereof and 
of the person making or authorising the 
same to be made. All these are questions 
of fact and unless a clear averment was 
made in the written statement by the 
defendant-plaintiff is bound to be taken 
by surprise if in the second appeal such 
a plea is allowed to be raised. In this con- 
nection, the learned counsel for the plain- 
tiff-respondent, pointed out that the pro- 
ceedings before the Gram Panchayat and 
the order of the Nyaya Panchavat only 
show that before the said bodies the 
point raised related only to easement of 
passage over the disputed land. Nothing 
was said about the right to flow water 
over the disputed land, Therefore, it 
could not be said that there was anv ob- 
struction to the passage of water. More- 
over, even the said proceedings with re- 
ference to Exs. 1 and 2 show that there 


was no actual cessation of the enjovment 


of the easement of way. Therefore in the 
absence of the pleadings, issues and 
evidence the defendant cannot be allowéd 
to raise the said contention and the ma- 
terial on the record cannot be said to con- 
tain any admission of the plaintiff in, this 
respect. The learned counsel for the de- 
fendant-appellant sought to place réliance 
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on Yeshwant v. Walchand (AIR i951 SC 
16) but I do not think that the ratio laid 
- down in the said case will be applicable 
to the instant case. In the Supreme Court 
case it was laid down that if the facts 
proved and found as established are suff- 
cient to make out a case of fraud within 
the meaning of Section 18, Limitation 
Act, the objection that a plea under Sec- 
tion 18 was not taken in lower courts ofr 
in the grounds of appeal is not serious, 
as the question of the applicability of the 
section will only be a question of law 
and such a question can be raised at any 
stage of the case and also in the final 
court of appeal. Here, there are no facts 
proved or found which will enable the 
court to come to the conclusion that the 
plaintiff lost his right in the manner in 
which such a right will be lost under the 
fifth para of Section 15 read with Expla- 
nation II of the said section, Therefore, 
the aforesaid contention of the learned 
counsel for the defendant-appelant is 
discarded. 


16. So far as the aforementioned 
fourth contetnion of the learned counsel 
is concerned, again I do not find any 
merit therein. Section 4 (b) of the U. P. 
Village Abadi Act, 1948 lays down: 


“4. House-owners’ right of user— 
Notwithstanding any custom or usage to 
the contrary in any agricultural village 
a house-owner may— 


(a) sesa. EEE 

(b) make such construction in the 
sahan darwaza, or land appurtenant to 
such house as may be necessary for agri~ 
cultural or domestic purposes.” 


Again, it has to be emphasised that the 
plea was not taken in the defence and in 
the absence of the pleadings and any find- 
ing by the courts below it would not be 
fair to allow the said contention to be 
raised at the stage of the second appeal. 
The contention raised is not a pure ques 
tion of law. Moreover, the section refers 
to custom or usage and we are dealing 
with the acquisition of an easementary 
Tight by the plaintiff. Therefore, it seems 
to me that the said section does not 
apply. I do not think that by enacting 
Section 4 in the said Act the U. P. Legis- 
lature could, in any manner, curtail or 
modify the operation of a central statute 
such as the Indian Easements Act. Consti~ 
tutionally that can be done only after 
compliance with the formalities laid down 
in the Constitution of India and moreover 
the section, as it is worded, does not say 
that its provision will prevail notwith- 
standing the law contained in any other 
statute. I; therefore, do not find any merit 
in the said contention, 


17. Lastly, the learned counsel for 
the defendant-appellant argued that 
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even if the plaintiff had acquired ease- 
mentary right to pass over the disputed 
land and to flow water on the same, still 
it was not necessary that his entire con- 
structions should be demolished. His 
point is that in case it is possible to retain 


‘a part of the constructions which would 


enable the plaintiff to enjoy his ease- 
mentary rights then the courts below 
should have made appropriate direction 
and should not have directed the whole- 
sale removal of the constructions in ques- 
tion, The learned counsel has relied up- 
on Bala v. Maharu, (1896) ILR 20 Bom 
788. I think there is merit in this conten- 
tion. In this connection certain provisions 
of the Easements Act may be examined. 
Sections 22, 24 and 28 seem to embody 
the rule that while the claimant of the 
easementary right should have a full pro- 
tection in the enjoyment of his right, 
there should be an adjustment with the 
rights of the servient owner also so that 
the least inconvenience be caused to the 
latter, It is not necessary to discuss the 
provisions of the said sections in detail 
as what I am emphasising is the spirit 
underlying the said provisions. In the in- 
stant appeal, the courts below have held 
that the defendant-appellant is the owner 
of the disputed land ABCD. However, 
the plaintiff's easementary rights have 
been upheld by the courts below. In the 
second appeal I am also upholding the 
said rights but it seems that the plaintiff 
can enjoy the said rights without direct- 
ing the demolition of the entire structures 
presently standing on the said land, The 
learned counsel for the parties are agreed 
that so far as the right of way is concern-~ 
ed, if a strip of land measuring about 
three cubits in width is left then the 
plaintiff and his bullock-cart can easily 
pass through such a passage, There 
should not be any difficulty in flowing 
Nabdan water also from a strip of land 
measuring three cubits in width. There- 
fore, I think, there should be a directing 
that the walls AB & CD shall be so de= 
molished that a strip of land measuring 
5’ in width shall be left unobstructed and 
free to enable the plaintiff to enjoy his 
aforesaid easementary rights. The rest of 
the walls can remain on the spot. 


18. I may also mention that a few 
more cases cited at the Bar, for ex- 
ample, Brij Mohan v. Hazari Lal (AIR 
1936 All 90) (FB), Gauri Shankar v. He- 
mant Kumari (AIR 1936 All 301) (BB) 
and Khandeswar v. Gokulananda (AIR 
1965 Orissa 91), do not seem to be relex 
vant to the controversy at hand and, 
therefore, it is not necessary to discuss 
ae laid down in the said cases in 

e 


19. In the result, the appeal is 
partly allowed. The decree of the trial 
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court, which has been affirmed by the 
lower appellate court, is modified to the 
extent that the defendan's are directed 
to ,emove the walls AB & CDin such a 
mauneéer that there is a clear unobstructed 
passage measuring 5’ over the land ABCD 
to enable the plaintiff to enjoy the ease~ 
mentary rights claimed by him in the 
suit. This 5° shall be measured from BC 
in the map (Paper No. 22-A, 2 of the trial! 
court). Such removal shall take place 
within a period of three months from the 
date of the decree in the second appeal. 
On the failure of the defendant to do so 
the removal shall be got done through 
the court at the expense of the defendant. 
The map Paper No, 22-A, 2 shall form 
part of the decree of this court in the 
second appeal also. In the circumstances 
of the case, the parties shall bear their 


own costs, 
Appeal partly allowed, 
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Ahmad Husain, Appellant v. Smt. 
Uma Devi Shukla and others, Opposite 
Parties, 

Second Appeal No. 237 of 1972, 
22~-2-1974.* 


(A) Civil P. C. (1908), O. 1, R. 10 — 
Proper parties — Suit for eviction — 
Joint right vested in several persons — 
Persons unwilling or unable to join as 
plaintiffs, can be impleaded as pro forma 
defendants — Decree for common benefit 
of all can be claimed, 1964 All WR (HC) 

ed (Paras 2, 3) 
: Chronological Paras 
1964 All WR (HC) 294 = 1964 All LJ 465 


3 
' P. N. Mathur, for Appellant; S. C. 
Mathur, for Opposite Parties. 

ORDER :— This second appeal arises 
out of a suit for eviction of the defen- 
dant-appellant from a plot of land which 
had been let out to him by the previous 
owner, That owner sold a portion of that 
land to the plaintiff-respondent No. 1 and 
the rest of it to the pro forma defendant- 
respondents Nos. 2 and 3. After that all 
the three respondents became the land- 
lords. A notice under Section 106 of the 
Transfer of Property Act was given to 
- the defendant-appellant by a lawyer on 
behalf of all these three persons termi- 
nating the tenancy of the defendant and 


*(Against judgment and decree of B. L 
Loomba, Civil and Sessions J., Lucknow 
in R. C. A. No. 301 of 1971, D/- 13-3- 
1972.} 


DR/FR/B608/74/SGK. 


— 


D/- 


{Prs, 1-3] ‘Ahmad Husain v. Uma Devi (J. Lal J.) 


A. LR. 


requiring him to vacate the land on- the 
expiry of thirty days from the receipt of 
the notice, The defendant-appellant did 
not comply with that notice. So the plain- 
tiff filed a suit for ejectment against the 
defendant in which the other two land- 
lords were impleaded as pro forma res- 
pondents. The plaintiff claimed a decree 
for ejectment against the defendant- 
aprcllant in favour of herself and the 
pro forma respondents in respect of the 
entire land and in the alternative a de- 
cree in her own favour with respect to 
her portion of the land in dispute which 
had been demarcated by letters A B C D 
in the Commissioner’s map. The suit was 
decreed by the trial court. An appeal filed 
by the defendant-appellant was dismissed 
by the lower appellate court. That court 
however specified the land from which 
the plaintiff alone could eject the defen- 
dant-appellant and the remaining land 
from which the pro forma defendants 
Nos. 2 and 3 could eject him. 


2. The tenant has now filed this 
second appeal. I heard the learned coun- 
sel for the appellant. The only point rais- 
ed by him was that unless all the three 
landlords had joined as plaintiffs in the 
suit, no decree for eviction could be pass- 
ed against the appellant, This proposition 
on the face of it appears unacceptable, If 
& joint right vests in two or more per- 
sons, some of whom are not willing 
join or due to some other reason are un- 
able to join as plaintiffs, they can always 
be impleaded as pro forma defendants 
and the remaining persons who file the 
suit as plaintiffs can claim a decree for 
the common benefit of themselves and 
the pro forma defendants. This is what 
was done in the present case also. 


3. The learned counsel for the 
appellant referred to a decision of this 
Court in Ram Swarup v. Roshan (1964 
All WR (HC) 294) in which it was observ~ 
ed that the suit for ejectment could only 
be brought by both the lessors jointly 
who had created the tenancy in favour of 
the appellant and that the tenancy could 
not be terminated by and the relief for 
eviction could not be granted to any one 
of the two co-lessors. These observations 
were made in the context of the facts of © 
that case which.were entirely different. 
In that case, only one of the co-lessors 
had given notice terminating the tenancy 
and thereafter he alone filed the suit 
without impleading the ‘other  co-lessor 
even as a pro forma defendant. But he 
made an allegation that the other co- 
lessor was dead and after his death he 
alone was the lessor. This allegation of 
his was found to be incorrect. On these 
facts obviously neither the tenancy had 
been validly terminated by and on behalf 
of both the lessors nor the suit had been. 
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filed either by both of them or even by 
one of them for the common-benefit of 
himself and the other co-lessor. That de- 
cision has no‘ application to the facts of 


the present case, The appeal is therefore 


dismissed with costs to the plaintiffs-res- 
pondents: The defendant-appellant is 
allowed one month’s time from this date 
to vacate the. land failing which the 
plaintiff shall be entitled to execute his 


decree, 
Appeal dismissed. 
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Brindaban, Appellant v. Ram Lakhan 
Lalji and Mahadeoji and others, Respon- 
dents. 

First Appeal No. 152 of 1964, D/~ 
21-1~-1974.* 

(A) Hindu Law — Religious endow- 
ment — Private trust — Dedication to 
Idol installed in a temple.— Management 
scheme in trust deed — Right of altera- 
tion not reserved — Subsequent change 
by executant, by will, is invalid, ` 

When a property has been dedicated 
by a donor and he hes thereby divested 
himself of all interests in the property, 
the rule of succession to the office of She~ 
bait assumes considerable importance in 
the case of trusts, and, if the line of suc- 
cession has been laid down by the donor 
at the time of the dedication, the same 
cannot be changed by the donor in the 
absence of any reservation of power to 
himself of changing the line of succes- 
sion. A shebait cannot also alter the line 
of succession to the office of Shebait laid 
down by the founder. AIR 1937 All 394, 
Followed. (Para 8) 


Three persons N, S and K executed 
a document in 1908, whereby they endow- 
ed all the properties in favour of the 
idols installed in a temple. The deed of 
endowment provided, inter alia, that S 
would be the Mukhya Dharmakarta dur- 
ing her lifetime. Arrangemenis for the 
management of the trust property after 
the death of the executants of that deed 
were also made in that document. A com~ 
mittee of Dharma Kartas with a Mukhya 
Dharma Karta and a Sahakari Mukhya 
Dharma Karta was nominated, and it was 
stipulated that in the event of any 
Dharma Karta becoming incapable of dis- 
charging his duties, his vacancy could be 
supplied by the remaining Dharma Kar- 


*(Against decree and judgment of Ram 


Chandra Awasthi, P, C. S. J., 3rd Addl. | 


Civil J., Kanpur in O. S. No. 73 of 1962, 
D/- 25-2-1964.) 
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tas. It was also stipulated that the execu- 
tants would have a right to remove the 
Karpardas and appoint, in their places, 
other Karpardas. It was clear from the 
deed that the three executants thereof 
had not reserved to themselves a right to 
change the members of the committee of 
D Kartas or to appoint anyone else 
in their places, However, in 1932, N who 
was the last of the three executants, exe- 
cuted a will, whereby she appointed D as 
Mukhya Dharma Karta and B as one of 
the Dharma Kartas.. It was also stated in 
that will that after the death of N, D 
would act as Mukhya Dharma Karta and 
on the death of D, B and R would, one 
after the other, act as Mukhya Dharma 
Karta. B, along with D, on the demise of 
N entered into the management and con- 
tinued to manage the properties even 
after the death of D. R filed a suit for 
declaration that he was the Sarbarkar of 
the Idol and for removal of B from the 
management of the temple -and the pro- 
perties of the Idol. 


Held that the relief for declaration 
sought for by R could not be granted. N 
could not change the panel of trustees, 
nor could she appoint new Dharma Kar- 
tas or Mukhya Dharma Kartas in place of 
those who were nominated by the deed 
of 1908. Hence R could not claim any 
legal right to the office of Mukhya Dhar- 
ma Karta. Moreover, the office of Dharma 
Kartas or, so to say, Mukhya Dharma 
Karta, was not a property, which could 
be bequeathed by a will. In that view of 
the matter as well, N could not, by her 
will, appoint any person to function as 
Mukhya Dharma Karta after her death. 
R had, however, founded his claim to the 
office of Mukhya Dharma Karta on the 
said will. No such claim could be legally | 
maintained, {Para 8) 


(B) Civil P. (C. (1908), S. 92 and O. 41, 
. 36 — Private trust — Dedication of 
properties in favour of idols — Suit for 
removal of trustees — Death of persons 
mentioned in the managenent scheme 
provided in the trust-deed — Properties 
in custody of receiver for a mumber of 
years — Civil Court has jurisdiction to 
frame scheme for management — High 
im exercise of powers under O. 41, 
R. 33 directed the trial Court to frame a. 
scheme of management, (Hindu Law — 
Religious endowment — ‘Private trust). 
(Para 9) 
Cases Referred: Chronological Paras 
AIR 1970 SC 532 = (1970) 1 SCR 634 2 
AIR 1968 SC 915 = (1968) 9 SCR 897 9 
AIR 1937 All 394 =: 1937 All WR 340 8 


S. N. Verma, for Appellant. 

T. S. MISRA, J.:— This appeal arises 
out of a suit for declaration that the 
plaintiff No. 2 is the Sarbarakar of the 
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plaintiff No, 1 and for the removal of the 
defendant No. 1 from the management of 
the temple and the properties of the 
- plaintiff No. 1 and the charge of the same 
to be handed over to the plaintiff No 2 
as the Sarbarakar of the plaintiff No. 1. 
The suit was filed by the idols Ram 
Lakhan Lalji and Mahadeo Ji through 
Rameshwar Bajpai as the plaintiff No. 1 
and Rameshwar Bajpai as the plaintiff 
No. 2 against Brindaban, the first defen- 
dant, and Prakash Narain. The latter was 
impleaded as a pro forma defendant. The 
material facts may be briefly stated as 
follows : i 

A One Jagannath was the owner 
of the properties in dispute. He had a 
brother by name Shyam Lal who had 
died in 1893 leaving behind a widow Smt. 
Kaushalya. Jagannath had a son Jwala 
Prasad who had pre-deceased him leaving 
behind his widow Smt. Nareyani and a 
son Durga Prasad. Jagannath died in 
1904, Durga Prasad also died a few days 
thereafter surviving. him Smt. Savitri his 
widow. The three widows, Narayani, Sa- 
vitri and Kaushalya executed a docu- 


ment in the year 1908, whereby they en- 


dowed all the properties, movable as well 
as immovable, in favour of the idols of 
Sri Ram Lakhan Lalji and Mahadeo Ji 
installed in a temple in one of the pre- 
mises in question. In pursuance of that 
document of 1908. Smt. Narayani, and 
Smt, Savitri were to manage the proper- 
ties so endowed during their lifetime. A 
scheme of administration was also laid 
down in that document. It appears that 
Smt. Savitri managed the affairs of the 
temple during her lifetime and, after her 
death in the year 1915, Smt. Narayani 
continued to manage the same. It further 
appears that in the year 1932, Smt. Nara- 
yani executed a will, whereby she autho- 
rised Smt. Siya Devi, Brindaban and 
others, mentioned therein, to act as Mu- 
khya Dharma Kartas after her death. 
Smt, -Siya Devi, on the demise of Smt. 
Narayani, entered into the management 
‘and continued to manage the properties 
‘till. the year 1938, when she called Brin- 
daban to look after the management 
along with her. Brindaban thus came on 
the scene and started with the manage- 
ment of the affairs of the temple along 
with Siya Devi. He continued to do 650 


till the year 1944, even after the death of - 


Siya Devi. At the end of the year 1944 
orin the beginning of the year 1945, 
Brindaban, for the first time, began to 
assert that he was the nearest reversioner 
of Durga Prasad son of Jwala Prasad and 
was entitled to claim the properties as 
the heir of the said Durga Prasad. Thus, 
Brindaban started claiming to be the 
owner of the properties in dispute, After 
obtaining the permission of the Advocate 
General of U, P, under Section 92, C. P. 


‘Brindaban v. Ram Lakhan (T. S. Misra J.) 
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C. a suit was filed in the court of the 
District Judge, Kanpur, being suit No. 1 
of 1946, claiming various reliefs under 
Section 92, C. P. C. It was alleged in that 
suit that the trust was a public trust, and 
it was prayed, inter alia, that Brindaban 
he removed from the trusteeship, Brinda- 
ban, in that suit, denied the existence of 
the trust and claimed that the entire pro~ 
perty belonged to him as the reversioner 
of Durga Prasad son of Jwala Prasad. 
Brindaban also filed a suit No. 43 of 1946 
in the court of the first Civil Judge, Kan- 
pur, for a declaration that he was the 
Owner in possession of the properties left 
by the three ladies mentioned above, 
These suits were tried together by the 
District Judge, Kanpur, who dismissed 
both of them. Appeals were preferred 
against those decisions, being first appeal 
No. 318 of 1947 and first appeal No. 426 
of 1948. These two appeals were also dis- 
posed of by a common judgment by this 
Court on 20th December, 1961. The suit 
under Section 92, C. P, C. was held to be 
rightly dismissed on the finding that the 
trust was not a public trust and that Sec- 
tion 92, C. P. C. was not applicable. The 
suit of Brindaban was also held to have 
been rightly dismissed because his title 
had come to an end and it was not open 
to him to renounce his position as trus- 
tee and to repudiate the private trust in 
favour. of the idols, which he had accept- 
ed and in which he had acted as a trustee | 
for. several years. Both the appeals were, 
therefore, dismissed. The plaintiffs-res~ 
pondents then filed the present suit giv- 
ing rise to this appeal. It may be men- 
tioned at this stage that during the pen- 
dency of those two suits, a receiver was 
appointed and the properties in dispute 
were given in the custody of the receiver. 
During the pendency of the suit which 
has given rise to this appeal, the receiver 
continued to hold the possession of the 
properties under an order passed in the 
suit also, Thus, the properties in dispute 
are still in possession and custody of the 
receiver. The plaintiffs, in the present 


~ suit, alleged that as the defendant Brin- 


daban had set up his own title in the pro- 
perties in dispute, he was liable to be re- 
moved from the office of Mukhya Dharma 
Karta and/or trustee, It was also alleged 
that he had misappropriated and convert- 
ed to his own use the properties of the 
trust which he was administering. It was 
further stated that Ram Charan, who was 
nominated in the deed of 1932 as Mukhya 
Dharma Karta having died, the plaintiff 
No. 2 was entitled to succeed to the office 
of Mukhya Dharma Karta, and was, 
therefore, entitled to the declaration 
sought for. The defendant No. 2, being 
the only surviving member of the trust 
committee appointed by Smt. Narayani 
Devi, was impleaded as a pro forma de~ 
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‘fendant, and no relief was claimed 
„against him. The suit was -resisted .by 
Brindaban, the first defendant, on a num- 
ber of grounds, He alleged that he was 
the nearest reversioner of the last male 
owner of the properties in dispute and; 
in every case, the rightful trustee of the 
properties detailed and described at the 
foot of the written statement and as such 
was not Hable to be removed, and the 
plaintiff was not entitled to the declara- 
tion sought for. He further alleged that 
- no valid trust ever came into existence, 
and the aforesaid ladies had no right to 
create any trust or to lay down any sche- 
me of management, The deed of 1932 was 
said to be illegal, ineffective and void in 
law. In paraghaph 27 of the written state- 
ment, it was asserted that, in fact, no 
trust committee was functioning or could 
legally function. He denied to have mis- 
appropriated any property of the trust or 
to have committed any act of mis- 
feasance or non-feasance in regard 
to the properties of the trust. 
In the alternative, it was submitted 
by the defendant No. 1 that he being the 
only reversioner of the last male owner 
of the properties and the trust being a 
private one, the plaintiff No. 2 had no 
right to sue and claim any relief on any 
ground whatsoever. 


3. The trial court, on the plead- 
ings of the parties, framed a number of 
issues. It found that the plaintiffs had a 
right to file the suit and the plaintiff No. 
1 could file the suit through Rameshwar 
Bajpai. It also found that the suit was 
not barred by Section 42 of the Specific 
Relief Act or by limitation. It, however, 
_ recorded a finding that Brindaban, the 
defendant No. 1, having set up a title ad- 
verse to that of the idols and claiming 
himself to be the owner of the endowed 

operties, was liable to be removed from 
the management of the temple and the 
properties of the idols. With regard to 
the right of the. plaintiff No. 2 for being 
declared as Mukhya Dharma Karta, the 
court below found that in view of the 
fact that Brindaban, the defendant No. 1 
had acted on the document of 1932, he 
was estopped from challenging the vali- 
dity thereof and, as such, there was no 
obstacle in the way of the plaintiff No. 2 
being declared the -Sarbarakar of the 
plaintiff No. 1. On these findings, the suit 
was decreed. Against that decision, Brin- 
daban has preferred this appeal. ' 

4. During the pendency of this 
appeal, Brindaban died. An application 
was moved by his legal representatives 
for being substituted in his place in the 
appeal. That application was allowed vide 
order dated 13th February, 1970, subject 
to an observation that-it would be open 
to the respondents to raise the. point whe- 


ther the appeal was maintainable at.-the. 
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instance of the legal heirs of the deceas- 
ed Brindaban... ' . ; 

5. At the outset, the learned 
counsel forthe respondent Rameshwar 
Bajpai urged that the legal representa- 


tives of Brindaban were not entitled to 


continue with the appeal inasmuch as 
they have now filed a separate suit in the 
court of the II Civil Judge, Kanpur, 
on 22nd August, 1969, being suit No. 223 
of 1969, in which they have admitted the 
existence of the will of 1932, whereby 
Brindaban and Rameshwar Bajpai were 
appointed as trustees and were also au- 
thorised and empowered to act as Mu- 
khya Dharma Kartas. In that suit, they 
have also alleged that the trust was a pri- 
vate trust, that Rameshwar Bajpai was 
making no arrangements whatsoever for 
the idols and festivals, as directed under 
the trust-deed, and was not maintaining 
proper accounts, that the trust affairs 
were not being carried out according to 
the intentions of the founders, nor new 
trustees were being appointed, and that 
Rameshwar Bajpai was acting arbitrarily 
and capriciously. In our view, the afore- 
said contention made on behalf of the 
respondent Rameshwar Bajpai has no 


‘merits. Brindaban had pleaded, inter alia, 


that the will of 1932 executed by Smt. 
Narayani was void and ineffective. The 
legal representatives may show that the 
impugned decree was not sustainable on 
any of the grounds on which Brindaban 
could legally challenge the same. The 
fact that the legal representatives have 
filed another suit claiming the removal 
of Rameshwar Bajpai from the trustee- 
ship and for rendition of accounts etc. 
would not, therefore, be a bar to the 
maintainability of the present appeal. 
We, therefore, reject this objection and 
proceed to decide the appeal on merits. 


6. The learned counsel] for the ap- 
pellant contended that Rameshwar Baj- 
pai, the respondent No. 2, cannot be dec- 


- Jared to be the Sarbarakar of the plain- 


tif No. 1 inasmuch as the wil of 1932 
executed by Smt. Narayani was void and 
ineffective. This is the sole ground, on 
which the decree passed by the court be- 
low is now being challenged. 


T. It is now a common case of the 
parties that the trust in question is a 
private trust, and not a public trust, It 
was not disputed by the legal represen- 
tatives of Brindaban-in the appeal be 
fore us that the properties in question 
have been endowed to the idols.’ Thus, 
the dedication having been made in fav- 
our of the idols, the respondent No. 1. 
and the trust being a private trust, the 
question, which falls for determination 
in this appeal, is whether the plaintiff No. 
2 could be declared. to be the Sarbarakar 
of. the plaintiff’ No. 1. = >>.. k 
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8. It may be stated at this stage 
that, in the relief No. 2, the plaintiffs had 
sought for the removal of Brindaban 
from trusteeship, Brindaban having died, 
that part of the relief hes become in- 
fructuous, However, in that relief, it was 
also sought that the charge of the proper- 
ties in dispute be given to Rameshwar 
Bajpai as the Sarbarakar of the plaintiff 
No. 1. Thus, this relief is interlinked with 
the question whether Rameshwar Bajpai 
is the Sarbarakar of the idols. Rame- 
shwar Bajpai has founded his claim to 
the office of Sarbarakar on the will. of 
1932 executed by Smt, Narayani. This 

‘jwill, however, cannot. be considered in 
isolation. It has to be considered along 
with the deed of endowment of 1908. The 
deed of 1908 provided, inter alia, that 
Smt. Savitri would be the Mukhya Dhar- 
ma Karta during her lifetime. Arrange- 
ments for the management of the trust 
property after the death of the execu- 


tants of that deed were also made in that. 


document. A committee of Dharma Kar- 
tas with a Mukhya Dharma Karta and a 
Sahkari Mukhya Dharma Karta was 
nominated, and it was. stipulated that in 
the event of any Dharma Karta becoming 
incapable of discharging his duties, his 
vacancy could be supplied by the remain- 
ing Dharma Kartas. In paragraph 4 of the 


deed, it was stipulated that the execu-. 


tants would have a right to remove the 
Karpardas and appoint, in their places, 
other Karpardas. A perusal of the entire 
deed would disclose that the three execu- 
tants thereof had not reserved to them- 
selves a right to change the members of 
the committee of Dharma Kartas or to 
appoint anyone else in their places. How- 
ever, in the year 1932, Smt. Narayani, 
who was the last of the three executants 
of the said documents of 1908, executed 
a will, whereby she appointed Smt. Siya 
Devi as Mukhya Dharma Karta and Brin- 
daban as one of the Dharma Kartas. It 
was also stated in that will that after 
the death of Smt. Narayani, Siya ‘Devi 
would act as Mukhya Dharma Karta, an 

on the death of Siya Devi, Brindaban, 
Ram Charan and Rameshwar Bajpai 
would, one after the other, act as Mukhya 
Dharma Karta. Significantly, Smt. Nara- 
yani had not, in the deed of 1908, re- 
served to herself any right to change the 
names of Dharma Kartas or to appoint 
new ones in their places. In fact, that 
tight had been conferred on the remain- 
ing Dharma Kartas mentioned in that 
deed. That being so, Smt. Narayani was 
not competent to appoint, by will, any 
Karta, nor change the 
given in the 
deed of 1908. It is a settled law that, 
when:a property has been dedicated by 
a donor and he has thereby divested him- 
self of all interests in the property, the 
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in dispute of the plaintiff No. t have been 
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rule of succession to the office of Shebait 
assumes considerable . importance in the 
case of trusts, and, if the line of succes- 
sion has been laid down hy the donor at 
the time of the- dedication, the same caen- 
not be changed by the donor in the ab- 
sence of any reservation of power to 
himself of changing the line of succes- 
sion. The rule is not capable of being 
altered by the donor at his will (See Brin- 
daban v. Godamji Maharani {AIR 1937 
All 394)). Once the appointment is made 
and the line of devolution has been laid| - 
down, the same cannot be altered or 
revoked in the absence of reservation of 
power to that effect in the deed of dedi- 
cation. A shebait cannot also alter the 
line of succession to the office of Shebait 
laid down by the founder. Applying 
these principles to the instant case, It is 
obvious that Smt. Narayani could not 
change the panel of trustees, nor could 
she appoint new Dharma Kartas or Mu- 
khya -Dharma Kartas in place of those 
who were nominated by the deed of 1908. 
Hence, Rameshwar Bajpai cannot, in our 
view, claim any legal right to the office 
of Mukhya Dharma Karta. Moreover, the 
office of Dharma Kartes or, so to say, 
Mukhya Dharma Kartas, is not’ a pro 
perty, which could be bequeathed by 
a will. In that view of the matter as well, 
Smt. Narayani could not, by her will of 
1932, appoint any person to function as 
Mukhya Dharma Karta after her death. 
Rameshwar Bajpai has, however, founded 
his claim to the office of Mukhya Dharma 
Karta on the said will In our opinion, 
no such claim can be legally maintained. 
Hence, in any view of the matter, the 
relief for declaration sought for hy 
Rameshwar Bajpai to the effect that he 
is the Sarbarakar of the plaintiff No, 1 
cannot be granted in this suit. 


‘ 9$. . The defendant Brindaban is al 
ready dead. The properties in dispute 
are, as indicated above, in the custody 
of the receiver. The trust in question 1s, 
undoubtedly, a private trust, The Civil 
Courts have jurisdiction to frame a sche- 
me of management even in the case of 


(AIR 1968 SC 915)). Since the properties 
ul. 
41, Rule 33 of the Code of Civil Proce- 


dure and direct the court below to frame 
a scheme of. management for the temple 
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and the properties of the plaintiff No. 1. 
We, therefore, direct the court below to 
frame a scheme of management for the 
temple and the properties belonging to 
and owned by the plaintiff No. 1, the 
collections of the income, disbursement 
of expenses and application ‘ of surplus. 
if any, and to appoint seven Dharma Kar- 
tas including a Mukhya Dharma Karta 
of the said properties with authority to 
take possession of the temple and all the 
properties, movable and immovable in- 
cluding cash etc., from the receivér and 
administer the said properties and the 
income under the directions of the court. 
The court below will take account from 
the receiver and direct the receiver to 
deposit in court the entire amount, lying 
in his custody or control and deliver 
possession thereof, including all other 
properties, to the trustees so appointed. 
The scheme to be framed will be con- 
sistent with the law relating to private 
religious and charitable endowments. 


10. The appeal is accordingly 
allowed, The decree of the court below 
is set aside and the case. is remanded to 
the trial court to frame a scheme of 
management and pass suitable orders in 
the light of the directions given herein- 
above. We direct that in the circumstan- 
ces of the case, the parties shall bear 
their own costs. We hope that the long 
drawn litigations in regard to the trust 
in question will now stop. Since a scheme 
of management is going to be framed in 
this suit, the plaintiffs of the fresh suit, 
namely Suit No. 223 of 1969, would be 
well advised to withdraw that suit. , 

Appeal allowed. 
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Sher Singh and others, Appellants v. 
Pirthi Singh and others, Respondents. 

Second Appeal No. 1380 of 1969, DJ- 
12-11-1974.* 

(A) Contract Act (1872), S. 16 — Undue 
influence — Unconscionable bargam — Pre- 
sumption — Onus of proof. 

The plaintiff fled a suit for cancellation 
of a deed of gift executed by him, on grounds 
of undue influence. The plaintiff was an iiH- 
terate, rustic villager aged about 80/90 years, 

ysically infirm and mentally in distress. He 
d none to look after him after the death 
of his wife and the marriage of his two 
daughters. The defendants were his nearest 
relatives who. at one time formed a joint 
' *(Apainst decree of R. C. Saxena, Addl 
ons J., Saharanpur, C. A. No. 18 of 1969, 
D/- 19-5-1969). | 
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family. They looked after his daily needs 
and managed his cultivation. Under the im- 
ugned deed the plaintiff was deprived of all 
is transferable properties during his lifetime. 
Moreover there were no reasons to impel the 
plaintiff to deprive his daughter and their sons 
the right to inherit the properties after his 
death. l 
Held, that the defendants were in a posi- 
tion to dominate the will of the plaintiff. It 
was, therefore, for the defendants to establish 
to the satisfaction of the court that the gift 
deed had been obtained without exercising 
undue influence. The law did not require 


- the plaintiff to establish positively that in fact 


the deed had been obtained by exercising 
undue influence and in that view of the 
matter the plaintiff could not be expected 
to set out in detail the elements of undue 
influence in the plaint. It was enough to 
point out that the defendants were in a posi- 
tion to dominate his will and they obtained 
an unfair advantage by using that position. 
(Para 6) 
Held further, that the defendants took a 
prominent part in the execution of the gift 
They collected all the material details 
of the Bhumidhari plots, purchased the stamps 
and got the document scribed under their 
instruction. The plaintiff due to his physical 
and mental infirmities remained unaware and 


ignorant of the consequences of the act which - 


he was induced or misled to perform. Being 
a simple illiterate villager, he was left with 
no will or mind of his own due to extreme old 


age and serious physical ailments which made | ' 


him totally dependent on others and the de- 
fendants took advantage of his helplessness 
and got the gift deed executed in their favour. 
| (Para 6) 

(B) Civil P. C. (1908), O. 10, R. 2 — 
Statement under — Statement can be taken 
info consideration but it cannot take the place 
of a statement made on oath — It cannot 
be given the status of an admission which 
may be con (Para 7) 
Cases Referred : Chronological Paras 
AIR 1963 SC 1279 = (1964) 1 SCR 270 6 


Dhan Prakash, G. P. Bhargava and A. N. 
Bhargava, for Appellants; Vinai Singh, K. B. 
Garg and K. B. L. Gaur, for Respondents. 

JUDGMENT :— The suit giving rise to 
the present appeal was filed by the plaintiff 

ndent Pirthi Singh (deceased) for can- 

tion of a deed of gift dated 12-12-1967 
executed by him in favour of the defendants 
in respect of his agricultural Bhumidbari and 
other immovable properties detailed at the 
foot of the plaint. It was alleged that the 
plaintiff was an old illiterate person, weak in 
intellect and physically. infirm. - He was ailing 
for the last ten years and had lost his capacity 
to understand anything; that he had no male 
issue to look after him and his cultivation and 
had only two married daughters. His wife 
had ` died long time back. The. defendants 
were the grandsons of his uncle Harnam. 
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They colluded with a view to usurp his pro- 
perties and taking advantage of the plaintiff's 
weakness and the absence of his daughters 
got the gift deed in snit executed by him on 
the representation that it was a deed of will 
in favour of his daughters. The plaintiff fell 
a victim to their persuasion and deceit and 
put his thumb impression on the document 
which was not read over or explained to 
him. When the plaintiff came to know of 
the defendants’ fraud, he called upon the 
defendants through his daughter Smt. Phool- 
wati to get the deed cancelled but the de- 
fendants paid no heed to it. It was further 
asserted that the plaintiff was still in posses- 
sion of the properties. The document was 
sought to be avoided on the ground that it 
was not the outcome of the free will of the 
plaintiff and had been obtained by fraud and 
deceit taking undue advantage of the physical 
and mental infirmities of the plaintiff. 

2 The suit was contested on the 
ground that the gift deed in suit was not the 
result of any fraud or misrepresentation on 
part of the defendants. It was alleged that 
sime 4he death of his wife the plaintiff was 
looked after by the defendants; his cultiva- 
tion was also done by the defendants; the gift 
deed was executed after it had been read over 
and explained to him and he had fully under- 
stocd the disposition. It was further alleged 
that some persons instigated the plaintiff’s 
daughters and son-in-laws who started pressing 
the plaintiff to get the deed cancelled. These 
very persons compelled the plaintiff to file 
the present suit against his wishes. 


3. The learned trial Judge dismissed 
the suit holding that no fraud had been prac- 
tised by the defendants and that the deed in 
question was executed by the plaintiff after 
it had been read over and explained to him. 
It was the outcome of his own free will as 
he. was being looked after by the defendants 
since after the death of his wife. The court 
negatived the plaintiff’s case of undue influence 
on the reasoning that requisite details regard- 
ing undue influence were not set out in the 
plaint and it was, therefore, not open to the 
plaintiff to plead that undue influence vitiated 
the transaction. The court appears to have 
been impressed by the statement of the plain- 
tiff. recorded under- Order X, Rule 2, Civil 
P. C. The lower appellate court set aside 
the decree of the trial court on the finding 
that the deed had been obtained by fraud 
and that it was procured due to undue influ 
tance. The appellate court also took the view 
that it was incumbent on the defendants to 
prove due attestation of the document and 
as they had failed to do so, the gift deed could 
not be considered valid. 

4, Learned counsel for:the appellants 
assailed the ‘reasoning of the lower appellate 
court with regard to the attestation of the 
document. The suit for cancellation of the 
gift ized was based 
tion of fraud. It was not even whispered 
during the trial that the document was not 


primarily on the allega- © 
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proved and was invalid as the defendants had 
failed to establish due attestation of the docu. 
ment. It may be noted that the plaintiff him- 
self filed a cerified copy of the gift deed and 
it was admitted by the defendants’ counsel. 
The defendants were not required to prove 
due execution and attestation of the docu- 
ment. The plaintiff had come forward with 
a case that he had put his thumb mark on 
the deed of gift which was sought to be 
avoided on the: ground that it was procured 
as a result of deceit and fraud practised upon 
him and was, therefore, not binding. In view 
of the averments made in the plaint it’ was 
not necessary for the defendants to establish 
due attestation of the document. The Court 
below was, therefore, in error in embarking 
on an enquiry whether the document had been 
duly attested. 


— Admittedly the plaintiff was over 
eighty years in age when the impugned gift 
deed was executed by him. His wife had died 
several years earlier. His two daughters had 
been married and were living with their hus- 
bands in a different village. The plaintiff had 
no male issue. The case set up by the de- 
fendants was that ever since his wife’s death 
the plaintiff was looked after by the defend- 
ants. They also managed his cultivation. 
Sher Singh in his deposition in court admitted 
that the plaintiff was infirm and could.not look 
after himself personally. His limbs had become 
practically useless and he needed assistance 
even for easing himself. The defendants 
claimed that for the last several years the. 
plaintiff used to take his meals with them. It 
is also established beyond doubt that the 
plaintiff was illiterate. At one stage Sher 
Singh in his statement in court alleged that 
the plaintiff was able to sign his name, but the 
finding recorded by the courts below is that 
the plaintiff was in fact illiterate and could 
not even sign his name. The fact that the 
plaintiff was physically infirm was demonstrat- 
ed before the court. The trial court noticed 
that he was assisted by two persons when he 
entered the court room on two occasions: 
(1) when his statement was recorded- under 
Order X, Rule 2, and (2) when he examined 
himself as a witness in support of-his case. 
Even during the course of his testimony the 
plaintiff was allowed to lie down for some tim 
as he appeared to lack strength to remain 
Standing while deposing in court. About the 
mental capacity of the plaintiff too there ap- 
pears to little doubt. His statement re- 
corded under Order X, Rule 2, Civil P. C. 
as well as his testimony in court contain such 
confused and conflicting matters which no 
person with even the least grip over his mental 
faculty could be expected to make. = 


The trial court while recording the state- 
mem of the plaintiff observed at more than 
one Occasion that the plaintiff started answer- 
ing the questions put to him without under- 

g their import. In fact the court had 
to intervene on sev occasions to explain 
the questions to the plaintiff even then the 
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plaintiff made several statements which cannot 
be explained except on the theory that the 
plaintiff was not in control of his mental 
faculties and could be led to make any state- 
ment. He appears to have no idea even of 
time. The lower appellate court has detailed 
various circumstances which lead to the irresis- 
tible conclusion that the plaintiff was not only 
infirm in body but had lost practically all con- 
trol over his mental faculties. The defendants 
were his nearest relations living close to him. 
On their own showing they not only managed 
his cultivation but also looked after his daily 
needs. The defendants were obviously in a 
position to dominate his will Courts have 
always afforded protection to such persons 
from being a victim to the machination of 
those who are in a position to dominate their 
will and to influence them to their own detri- 
ment even though nothing in the nature of 
deception or coercion may have taken place. 
Old age, infirmity, ignorance, illiteracy, men- 
tal deficiency, inexperience and dependence 
upon others create disabilities that need the 
protective hand of the court and courts are 
ever keen and vigilant to protect such unfor- 
tunate people from being tricked or misled 
by greedy, unscrupulous and deceitful persons. 


6. Section 16 of the Indian Contract 
Act incorporates’ the principles relating to 
undue influence. As pointed out by the 
Supreme Court in Ladli Prasad Jaiswal v. 
The Karnal Distillery Co. Ltd, (AIR 1963 
SC 1279) the doctrine of undue influence 


under the common law was evolved by the. 


Court in England for granting protection 
against transactions procured by the exercise 
of insidious forms of influence spiritual and 
temporal. The doctrine applies to acts of 
bounty as well as to other transactions in 
which one party by exercising his position of 
dominance obtains an unfair advantage over 
another. The Indian’ Contract Act is founded 
substantially on the rules of English common 
law. Sub-section (1) of S. 16 of the Contract 
Act lays down the principle in general terms. 


By sub-section (2) a person is deemed to be ` 


in a position to dominate the will of another 
if the conditions set out therein are fulfilled. 
Sub-section (3) lays down the conditions for 
raising a rebuttable presumption that a tran- 
saction is procured by the exercise of undue 
influence. The reason for the rule in the 
third sub-section is that a person who has 
obtained an advantage over another by 
dominating his will, may also remain in a 
position to suppress the requisite evidence in 
support of the plea of undue influence. In 
the present case, as observed earlier, the plain- 
tiff was an illiterate, rustic villager aged about 
80/90 years, physically infirm’ and mentally in 


distress. He had none to look. after him after - 


the death of his wife and the marriage of 


his two daughters. The defendants were his- 


nearest relations who at one time formed a 
joint family. They looked after his daily 
needs and .managed his cultivation. They 
were obviously in a position to dominate his 
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will. It was, therefore, for the defendants to 
establish to the satisfaction of the court that 
the gift deed had been obtained without ex- 
ercising undue influence. The law did not 
require the plaintiff to establish positively that 
in fact the deed had been obtained by ex- 
etcising undue influence and in that view of 
the matter the plaintiff could not be expected 
to set out in detail the elements of undue 
influence in the plaint. It was enough to 
point out that the defendants were in a posi- 
tion to dominate his will and that they ob- 
tained an unfair advantage by using that posi-| - 
tion. The plaintiff has led undisputed and 

unassailable evidence to establish the afore- 
said facts and the same position emerges from 
the stand taken by the defendants, The tran- 
saction in question is unconscionable on the 
face of it. Under the impugned deed the 
plaintiff was deprived of all his transferable 
properties during his lifetime. Moreover, 
there appears to be no apparent reason to 
impel the plaintiff to deprive his daughters 
and their sons the right to inherit the proper- 
ties after his death. In such a situation the 
burden lay on the defendants to rebut the 
presumption and to establish by cogent evi- 
dence that the confidence was not abused and 
‘he transaction was not induced by undue 
influence and the gift deed was executed under 
circumstances which enabled the donor to 
exercise an independent will. The defend- 
ants have miserably failed to discharge the 
burden cast on them. It appears from the 
testimony of Sher Singh himself, who is the 
solitary witness in support of the defence case, 
that the document was not prepared at the 
instance of the plaintiff. The scribe has not 
been examined who could depose whether he 
prepared the document on the instructions of 
the plaintiff or was directed to do so by the 
defendants. Sher Singh admitted that he col- 
lected all the details of the Bhumidhari plots. 


It appears doubtful if the document was 
read over and explained to the plaintiff before 
registration. Sher Singh admitted in his cross- 
examination that the document was read over 
only once when the scribe took it from the 
registration office after it had been registered. 
The defendants did not examine Budh Singh 
and Tika Singh, the two attesting witnesses, 
who had been cited as witnesses and were 
even present in court when the plaintiff’s evi- 
dence was closed .and the defendant Sher 
Singh examined. himself. Tika Singh was pre- 
sent in court even on the next day. The 
failure to examine these witnesses, who ac- 
cording to Sher Singh were present’ when the 
document was scribed and had accompanied 
Pirthi Singh to the registration office where 
the document was registered, creates serious 
doubts about the bona fide of the transac- 
tion. Their examination may not have been 
necessary to prove due attestation of the docu- 
ment but it was 
the presumption and explain the circum- 
stances in which the gift deed came into exis- 


y necessary to rebut — 
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tence. The statement of Sher Singh is not 
sufficient to discharge the burden which lay 
on the defendants. His testimony to the 
effect that the idea of executing a gift deed 
in favour of the defendants was initiated by 
the plaintiff himself and it was outcome of 
his own free will has been rightly rejected as 
he does not appear to be a truthful witness. 
In his anxiety to show that he was a totally 
disinterested and innocent person he went to 
the extent of stating that he was not even 
aware that the daughters were the legal heirs 
of the plaintiff and that he did understand 
what was meant by ‘Washiyatnama’ and 
‘Hibba-nama’, The defendants took a pro- 
minent part in the execution of the gift deed. 
They collected all the material details of the 
Bhumidhari plots, purchased the stamps and 
appear to have got the document scribed under 
their instruction. The plaintiff due to his 
physical and mental infirmities remained un- 
aware and ignorant of the consequences of 
the act which he was induced or misled to 
perform. Being a simple illiterate villager, ‘he 
was left with no will or mind of his own due 
to extreme old age and serious physical ail- 
ments which made him totally dependent on 
others and the defendants took advantage of 
his helplessness and got the gift deed execut- 
ed in their favour. 


7. The view taken by the learned 
Judge that the deed in question had been ob- 
tained by practising fraud is based on rele- 
vant facts and circumstances and it has not 
been shown that the learned Judge committed 
any error in arriving at the finding that the 
deed had been obtained by fraud and that 
in fact the plaintiff did not intend to execute 
a deed of gift in favour of the defendants. 
The plaintiff in his statement in court deposed 
to the effect that he was misled to understand 
that he had executed a will in favour of his 
daughters. He was taken to Deoband on 
the pretext of getting his eyes tested. The 
statement of the plaintiff was sought to be 
assailed by reference to his statement under 
Order X, Rule 2, Civil P. C., wherein he had 
admitted to have executed a deed of gift. 
That statement has certainly to be taken into 
consideration but it cannot take the place of 
statement made in court on oath. It cannot 
be given the status of an admission which 
may be conclusive. The statement under 
Order K, Rule 2, Civil P. C., relates only to 
the land and makes no reference to other im- 
movable properties covered by the impugned 
gift deed. The: plaintiff stated that he knew 
that the document was in favour of the de- 
fendants and thereby he was transferring his 
land to them but he added that it was his 
misforture that he put his thumb mark under 
fraud. When questioned further he admitted 
that the document had been read over end 
explained to him by the Sub-Registrar but 
- added that a fraud had been practised upon 
him and the only fraud: practised was that the 
defendants got his land in their favour from 
him. The statement read as a whole leaves 


Phool Wati v. Gur Sahai 


À. I. R. 


a clear. impression that the plaintiff was a 
person with a weak and feeble mind and had 
been led to do something which he never in- 
tended. His statement that he was defrauded 
and that it was due to his ill luck that he 
put his thumb mark on that document indi- 
cates that he had not done so knowing that 
he was transferring his Bhumidhari land and 
his residential property by way of gift to the 
defendants. In his statement in court he clear- 
ly stated that he had absolutely no intention 
of gifting away his Bhumidhari land and 
other properties to the defendants. 


8. Reliance was also placed by the 
defendants on the application dated 23-1-1968 
(Ex. A-1) moved before the Additional Dis- 
trict Magistrate (E), Saharanpur. In this ap- 
plication it was recited that the defendants 
were not only looking after him but were 
also paying his debts. No evidence has been 
led to suppont the allegation that the plaintiff 
was in debts. Besides the properties covered 
by the gift deed he considerable area 
of Sirdari land. The plaintif had absolutely 
no liabilities and had considerable properties 
more than enough to support him. As ob- 
served by the learned Judge, this application 
furnished another clue to the fraud practised 
by the defendants and was a link in their 
attempt to create an impression that they were 
in fact the well wishers of the- plaintiff always 
willing to come: to his rescue whenever their 
assistance was needed. Apparently the story 
of indebtedness was introduced to fortify their 
case against the daughters who might raise 
some dispute after his death. 

9, It was contended by the learned 
counse] for the respondents that the decree 
of the appellate court could be sustained on 
the finding that the deed had been obtained 
by fraud. . The contention to be 
sound. Details of the fraud had set out 
in the plaint and in arriving at the finding the 
learned Judge has taken into consideration all 
relevant materials and circumstances. The find- 
ing on the question of fraud, being a finding 
of fact, could not be assailed in a second 
appeal. 

18. In view of the observations made 
above the decree of the court below cancelling 
the gift deed must be affirmed. The appeal 
has no merits and is accordingly dismissed 


with costs. 
Appeal dismissed. 
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(A) Civil P. C. (1908), S. 115 (as amended 
by S. 2 of U. P. Act 19 of 1973)—*Cases aris- 
ing of original suits” — Meaning of — Whe- 
ther appeal or revision can be sald to arise 
out of original suit. 

D. S. Mathur, C. J. (on difference between 
G. C. Mathur and H. N. Seth, JJ). 

Where án order passed during the hear- 
ing of the original suit is challenged in a 
revision, it is, without any dispute, a case 
arising out of the original suit. After the 
decision of the-suit there are many cases which 
can undisputedly be said to arise out of the 
original suit, for example, an. application for 
restoration, review, execution -or restitution 
made before the same court or an appeal or 
revision preferred before a higher Court. 
They are all cases arising out of the original 
suit. An order passed in appeal or revision 
shall be a case arising not only from the 
appeal or the revision but also from the ori- 
ginal side and consequently if the law permits 
a revision in a case arising out of the original 
suit, it shall be maintainable even though the 
order sought to be challenged was passed in 
appeal or revision and not in the original suit. 
The words used in Section 115, Civil P. C. 
as amended by Section 2 of the U. P. Act 
19 of 1973 must be given their ordinary and 
plain meaning and the courts of law shall not 
be justified to substitute words on the supposi- 
tion that the intention of the Legislature was 
to the contrary. In other words, a revision 
under Section 115, Civil P. C., as amended in 
1973 is maintainable against an order passed 
by the District Judge in an original suit or 
in exercise of the appellate or revisional 
jurisdiction. ` (Paras 10, 12, 17, 28) 
Cases Referred : Chrolonogical Paras 
AIR 1973 All 390 = 1973 All LJ 343 (FB) -9 
AIR 1972 All 200 = 1972 All LJ 70. 11 
AIR 1970 SC 129 = (1970) 1 SCR 400 16 

DÐ. S. MATHUR, C. J. (ON DIFFER- 
ENCE OF OPINION BETWEEN G. C. 
MATHUR AND H. N. SETH, JJ.)}:— On 
account of the difference of opinion 
between G. C. Mathur and H. N. Seth, 
JJ., the papers were laid before the Chief Jus- 
tice for referring the matter either to 
a third Judge or to a Bench of three 
Judges. As there existed no conflict in the 
decisions of the Court it was not considered 
necessary to refer the matter to a Full Bench. 
It has been heard by me and after I have 
given my opinion, the revision shall go back 
to the Bench for expression of final opinion 
on the question of law involved. 

2. The present revision arises out of 
an order passed by the Additional District 
Judge of Meerut in a revision under Sec- 
tion 115, Civil P. C. The question for con- 
sideration is whether the present revision is 
maintainable. In many other revisions the 
order passed by the District Judge in exercise 
of the appellate jurisdiction had been challeng- 
ed. The Division Bench decided to express: an 
opinion on the maintainability of the revisions 

and to Jeave-the question of admission of the 
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revisions to a single Judge. G. C. Mathur, J. 
is of opinion that under Section: 115 of the 


-Code of Civil Procedure, as amended by S. 2 


of the U. P. Civil Laws (Amendment) Act, 
1973, no revision lies against orders passed by 
the subordinate Courts in appeals or revisions. 
H. N. Seth, J. is of the. contrary view pro- 
vided that in deciding the appeal or revision 
the appellate or the revisional Court has com- 
mitted an error of jurisdiction of the nature 
mentioned in clauses (a) to (c) thereof. 

a, The material part of Section 115, 
Civil P. C. as it originally stood, is as 
below :— 

“The High Court may call for-the record 
of any case which has been decided by any 
Court subordinate to such High Conrt......... 
the High Court may make such order in the 
case as it thinks fit.” 

The section was first amended by Section 3 
of the U. P. Civil Laws (Amendment) Act, 
1970 (U. P. Act 14 of 1970) by substituting 


the words “High Court or District Court” for 


the words “High Court” wherever they oc- 
curred in Section 115. At the same time, the 
following proviso was inserted :— 

“Provided that nothing in this section shall 
be construed to empower the District Court 
to call for the record of ‘any case arising. out 
of an original suit of the value of twenty 
thousand rupees or above.” 

4. Why the amendments were made 
would appear from paragraphs 2 and 4 of 
the Statement of Objects and Reasons which 
run as follows :— 


“2. It was also decided to amend the 
Bengal, Agra and Assam Civil Courts Act, 
1887, for increasing the pecuniary appellate 
Jurisdiction of the District Judges from 
Rs. 10,000 to Rs. 20,000 with a view to redve- 
ing arrears in the High Court. The fall in 


the value of the rupee since 1887 (when the 


limit of Rs. 5,000 was fixed) also justified 
further increase in the appellate jurisdiction 
of District Judges. | 

ee In particular, it is inter alia pro- 
posed to confer on District Courts, concur- 
rently with the High Court, the power of revi- 
sion in respect of cases in which the appeal 
would lie to the District Court. This also 
help-in reducing the pressure of work on the 
High Court.” 

5. It shall be noticed that the amend- 
ed Section 115 gave concurrent jurisdiction to 
the High Court and the District Court in res- 
pect of cases arising out of original suits of 
the value of less than twenty thousand rupees 
and gave the High Court exclusive jurisdic- 
tion in respect of cases arising out ef suits of 
the value of twenty thousand rupees and 
above. The words “arising out of an original 
suit” were used in Section 115, Civil P. C. 
for the first time. The meaning of the ex- 
pression was not defined in the Code. It shall 
be found that words of a similar nature had 
been. used in: Section.21 of the Bengal, Agra 
and Assam Civil. Courts Act. 
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6. Section 115 was again amended by 
Section 6 of the U. P. Civil Laws Amend- 
ment Act, 1972, by substituting the words 
“the High Court in cases arising out of origi- 
nal suits. of the value of twenty thousand 
rupees and above, and the District Court in 
any other case” for the words “the High 
Court or District Court” and adding the 
words “as the case may be” after the words 
“High Court or District Court” occurring the 
second time. The proviso to the section was 


omitted. Section 115, Civil P. C. as amended 


in 1972 runs as below :— 


“The High Court in cases arising out of 
_ original suits of the value of twenty thousand 
rupees and above, and the District Court in 
any other case may call for the record of any 
case which has been decided by any court 
subordinate to such High Court or District 
Court, as the case may be, 

the High Court or ihe District Court may 
make such order in the case as it thinks fit.” 


7. The material part of the Statement 
of Objects and Reasons while mutroducine the 
Bill is as below :— 


“2. In the Code of Civil Procedure, 1908 
an Uttar Pradesh amendment made in Sec- 
tion 115 conferred concurrent powers of revi- 
sion on District Judge along with the High 
Court. It is now proposed that in cases of 
a value below Rs. 20,000 this power may be 
exercised by District Judges alone and in cases 
of higher valuation this power may be ex- 
ercised by the High Court. This will eliminate 
one of the causes of delay in the disposal of 
suits.” 

8. The amendment was made to con- 
fer exclusive revisional jurisdiction on District 
Judges in cases of a value below Rs. 20,000/- 
and the High Court can exercise such jurisdic- 
tion only in respect of cases of a value of 
Rs. 20,000/- or above. 


9, When the revisional jurisdiction of 
the High Court was curtailed the scope of 
the amended section was challenged and the 
following three questions were referred for 
opinion to a Full Bench of this Court, Har 
Prasad Singh v. Ram Swarup, 1973 Ail LJ 
343 = (AIR 1973 All 390) (FB). 

“(1) Will Civil Revisions arising out of 
suits of the value of less than twenty 
thousand rupees or arising out of 
other a ‘filed in this Court 
before the U. P. Civil Laws Amend- 
ment Act, No. 37 of 1972 came into 
fotce, not lie here and will have to 
be sent to the District Courts? 

. (2) In case the order sought to be revised 
S d by a District Judge or any 

r exercising the powers of Dis- 
trict Judge in an a or revision 
- arising out of an original suit of the 
value of less than sere thousand 
l E if at 


(3) Does no revision lie from ge 
- ings other than original suits?” «: : 
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The Full Bench answered these three questions 
as below :— 

“Question No. 1:— All revisions filed in 
the High Court under Section, 115 of the Code 
of Civil Procedure prior to September 20, - 
1972, when U. P. Act 37 of 1972 came into 
force shall continue to lie and be dealt with 
by the High Court in the same manner as 
before. That is to say, such revisions remain 
and shall remain unaffected by the amendment, 
whether any order therein, calling for the re- 
cord or directing notice to issue to the op- 
posite parties has been passed or not.” 

Question No. 2:— No revision shall lie. 

Question No. 3 :— No revision shall lie.” 


' 10.. In other cases, another question 
was raised whether Section 115 as amended 
in 1972 was retrospective in operation and ap- 

lies also to cases arising out of suits instituted 
beor September 20, 1972. This question was 
referred to a Full Bench of five Judges. How- 
ever, to avoid ay controversy, ` Section 115 
was again amended by Section 2 of the U. P. 
Civil Laws (Amendment) Act, 1973.° In view 
of this amendment it became unnecessary for 
the Full Bench to answer the questions refer- 
red to it. Section 115 as amended in 1973 
now ri as below :— 

‘The High Court in cases arising out of 
orizinal suits of the value of rupees twenty 
thousand and above including such suits in- 
stituted before the 20th day of September, 
1972, and the District Court in any other case, 
including a case arising, out of an original suit 
instituted before the 20th day of September, 
1972, may call for the record of any case 
which has been decided by any court subordi- 
nate to such High Court or District Court, as 
the case may be ......... the High Court or 
the District Court, as the case may be, may 
make such order in the case as it thinks fit: 

Provided that in respect of cases decided 
before the 20th day of September, 1972, and 
also all cases arising out of original suits of 
any valuation decided by the District Court, 
the High Court alone shall be competent to 
make an order under this section.” 
cis for the enactment were given as 

ow :— 


“The Uttar Pradesh Civil Laws Amend: 
ment Act, 1972, which came into force on 
September 20, 1972, amended inter alia Sec- 
tion 115 of the Code of Civil Procedure, 1908, 
so as to provide that in cases of suits valued 
below Rs. 20,000 the District Courts, alone 
(and not the High Court) shall be competent 
to entertain the revisions. A Full Bench has 
been constituted by the High Court to con- 
sider the question whether the aforesaid 
amendment to Section 115 would apply also 
in, respect of cases instituted in the trial courts 
before September 20, 1972. The amendment 
proposed in clause 2 of the Bill is intended 
to. clarify the legal position in this regard.” 

i The above shall make it clear- that the 
words ‘ ‘arising out of -an original suit” were 
incorporated in Section 115 for. the first time 
in- 1970..and the expression. was retained in 
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the subsequent amendments without in any 
way restricting or enlarging its scope. There 
was also no attempt to define the meaning 
and the scope of the expression. The. first 
question which naturally arises is what is 


meant by “a case arising out-of an original 


suit.” Where an order passed during the hear- 
ing of the original suit is challenged in a revi- 
sion, it is without any dispute a case arising 
out of the original suit. After the decision 
of the suit there are many cases which can 
disputedly be said to arise out of the ori- 
ginal suit, for example, an application for res- 
toration, review, execution or restitution made 
before the same court or an appeal or revi- 
sion preferred before a higher court. They 
all cases arising out of the original suit. 
Orders passed in a proceeding for restoration, 













or revision can be challenged before the higher 


such cases arising from the miscellaneous pro- 
ceeding appeal or revision also arises from 
the original suit? ’ 

11. The meaning of the word “arise’ 
was considered in the Full Bench case of 
Nirmal Dass Khaturia v. State Transport (Ap- 
pellate) Tribunal, U. P. Lucknow, 1972 All LJ 
70 = (AIR 1972 All 200) and the material 
observations made in that connection are :— 


a E Where can a case be said to 
‘arise’ for the purposes of the first proviso to 
Article 14? A case arises at the place where 
it originates, where it springs up or is born. 
A civil case arises where the cause of action 
wholly or in part arises. A criminal case 
atises where the offence has been committed 


There may be cases where an original 
order made in favour of the petitioner has 
been reversed or modified on appeal or revi- 
sion on the other side, there may be cases 
where the original order has been confirmed 
by the appellate or revisional order. In either 
event when a writ is claimed against the ap- 
pellate or revisional order, the case must be 
said to arise where the petitioner’s right ori- 
ginally arose, that is the right which was ad- 
judicated upon bythe original order. It is 
that right which he pursues throughout the 
original proceeding, the appellate proceeding 
and thereafter in the High Court. It matters 
not that the original order has merged in the 
appellate order. The petition arises at the 
place where the right of the petitioner first 
arose.” ` . 

' 12. The meaning of the expression 
“arising out of” was considered and has been 
reproduced at page 363 of “Words and 
Phrases. Legally Defined, Volume H” under 
the heading “course of employment” as below: 
'“The person entitled to compensation...:.. 


is'a workman who in an employment suffers- 
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appeal or revision arises out of an original suit, 


All. 265 
personal injury by accident arising out of 
and in the course of the employment. The 
words ‘out of and in the course of the em- 
ployment’: are used conjunctively, not disjunc- 
tively. Upon ordinary principles of construc- 
tion they are not to be read as meaning ‘out 
of’ — that is to say, ‘in the course of.’ The 
former words must mean something different 
to the latter words. The workman must satisfy 
both the one and the other. The words ‘out 
of? point, I think, to the origin or cause of 
the accident; the words ‘in the course of’ to 
the time, place, and circumstances under which 
the accident takes place. The former words 
are descriptive of the character or quality of 
the accident. The latter words relate to the 
circumstances under which an accident of that 
character or quality takes place.” 

In both of these cases wider meaning was 
given to the word ‘arise’ and in determining 
where the case had arisen one had to see to 
the place of origin and in case of accident 
the source thereof. Coming to the instant 
case when the origin of the litigation is of im- 
portance a case arising out of an appeal or 
revision is still a case arising out of the original 
Suit from the decree or order passed there in 
the appeal or revision, which is the direct 
source of the case had been preferred. In this 
view of the matter an order passed in appeal 
or revision which for the purposes of S. 115, 
Civil P. C. is a case shall be a case arising 
not only from the appeal or the revision but 
also from the original side and consequently 
if the law permits a revision in a case arising 
out of the ‘original suit, it shall be maintain- 
able even though the order sought to be 
challenged was passed in appeal or revision 
and not in the original suit. 


13. As already mentioned above, the 
expression “arising out of the original suit” 
was used in Section 115, Civil P. C. for the 
first time when the section was amended in 
1970. The amendment was made to give 
concurrent revisional jurisdiction to the High 
Court and the District Court, though under 
the proviso thereof, the jurisdiction of the 
District Court was excluded in cases arising . 
out of an original suit of the value of twenty 
thousand rupees or above. Under the same 
Amending Act the appellate jurisdiction of 
District Judges was raised to decrees or orders, 
passed in suits of a value less than twenty 
thousand rupees. The underlying object of 
the amendments made in 1970 was that the 
pecuniary revisional jurisdiction of District 
Judge be the same as the appellate jurisdic- 
tion. 


14. In case an order arising out of an 


_ Original suit is merely an order passed in the 


original suit, and not- -an order passed in a 
miscellaneous proceeding or in an appeal or 
revision, it shall be possible for.District Judges 
to entertain revisions in cases of a value of 
twenty thousand rupees or above. For ex- 
ample, an original suit of a valuation of 
Rs. 20;000/- or above is dismissed for want 
of prosccution and eventually restored. Tha 
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order setting aside the ex parte decree will, on 
acceptance of the above view, arise out of 
the miscellaneous proceeding and not out of 
the original suit and hence the proviso shall 
be no bar to the maintainability of the revi- 
sion before the District Judge. It would mean 
that the District Judge shall not be competent 
to entertain a revision against an order passed 
in the original suit, but can entertain a revi- 
sion against an order passed in a miscellaneous 
proceeding arising out of such original suit. 
Such could not be, and in fact, was not the 
intention of the Legislature. 


15. The Statement of Objects and 
Reasons of an enactment cannot be utilised 
directly in the interpretation thereof where the 
provision is unambiguous and capable of only 
one interpretation; but where two views are 
possible, the Statement of Objects and Reasons 
can be looked into to know the circumstances 
in which the enactment was passed. Sec- 
tion 115 was amended in 1970 to confer on 
District Courts, concurrently with the High 
Court, the power of revision in’ respect of 
cases in which the appeal would lie to the 
District Court. , In case restricted meaning is 
given to the expression “arising out of the 
original suit”, the District Court shall have 
the revisional jurisdiction in miscellaneous 
proceeding even though had the order been 
subject of appeal, the appeal would not lie 
to that court. 


16. Further, on the application of the 
rules originally laid down in Heydon’s case 
and adopted by the Supreme Court in many 
reported decisions the expression must be 
given a wider meaning. Jt was observed in 
M/s. Vrajlal Manilal and Co. v. State of 
Madhya Pradesh, AIR 1970 SC 129: 


i AEA while construing such an enact- 
ment the court must examine the object and 
the purpose of the impugned Act, the mis- 
chief it seeks to prevent and ascertain from 
such factors its true scope and meaning.” 


17. Section 115 was amended in 1970 
to reduce the pressure of work on the High 
Court, but at the same time to ensure that 
orders passed in proceedings of higher valua- 
tion could be challenged only before the High 
Court. It was made clear in the object and 
reasons that the District Court could exer- 
cise revisional jurisdiction only in respect of 
cases in which the appeal would lie to the 
District Court. No revision under Sec. 115, 
Civil P. C., is maintainable if an appeal lies 
against the order. Consequently, reference to 
appeal in the Statement of Objects and Rea- 
sons was to lay stress on valuation and not the 
maintainability of the appeal. In this view 
of the matter also, the revisional jurisdiction 
of the District Court must extend to orders 
passed in miscellaneous proceedings and not 
merely to orders passed in the original suit. 

o put it differently, a case arising out of 
he original suit is not merely a case wherein 
an order passed in the original suit is being 
challenged, but also an order passed in any 
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miscellaneous proceeding arising out of the 
original suit and, therefore, also an order pas- 
Sed in appeal or revision arising out of the 
original suit. 

18. Considering that the expression 
“cases arising out of original suit” has been 
retained in the subsequent amendments it must 
ordinarily be given the same wider meaning. 

` 19. Even at the risk of repetition it 
may be mentioned that under Section 115, 
Civil P. C. as amended in 1972 the High 
Court had the jurisdiction to entertain revi- 
sion in cases arising out of original suits of 
the value of twenty thousand rupees and above 
and the District Court in any other case. If 
the expression “arising out of original suits” 
is given a restricted meaning revision against 
orders passed in miscellaneous proceeding aris- 
ing out of original suits of the value of twenty 
thousand rupees and above would lie before 
the District Judge and not the High Court 
which would be contrary to the object as 
contained in the Statement of Objects and Rea- 
while introducing the 1972 Amendment 


20. In Section 115, Civil P. C. as 
amended in 1972 there were many lacunae. In 
view of the wording of the section there would 
be no revision against the order of a District 
Judge passed in an original suit of a valuation 
less than twenty thousand rupees. In fact, no 
revision would, lie against any order passed 
by the District Judge whether in original suit 
or in appeal or revision. Further, a revision 
would lie before the District Judge against an 
order passed by Civil Judge in appeal, but no 
revision shall be maintainable against a similar 
order passed by the District Judge in appeal. 
Another controversy which had arisen and 
which was sought to be resolved by the 1973 
Amendment was whether the provisions were 
to apply retrospectively or prospectively. 
None of these lacunae could affect the validity 
of the section as it is for the Legislature to 
lay down if the order passed by the subordi- 
nate court is or is not subject to revision. The 
Constitutional right of a party to move the 
High Court under Article 227 of the Con- 
stitution is not affected by the absence of a 
provision for revision. 


21. When Section 115, Civil P. C. was 
further amended in 1973 both of these lacunae 
were made good. In the first part of the pro- 
viso to Section 115 as amended in 1973 it was 
clearly provided that in respect of cases decid. . 
ed before the 20th day of September, 1972, 
the High Court alone shall be competent to 
make an order under this section and this 
resolved the controversy which had that time 
been referred to a Full Bench for decision. 
The second part of the proviso tried to make 
good the other omission. The controversy, 
however, is as to the scope of this part of 
the proviso. Cases arising out of original 
suits decided by the District Court include 
orders passed in the original suit and con- 
sequently such revisions, which were earlier 
not maintainable, shall now lie to the High 
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Court. The Full Bench of this Court had 
expressed the opinion that no revision lay 
against the order of the District Judge passed 
in exercise of his a hare or revisional juris- 
diction, but after the 1973 Amendment such 
an issue has been raised. In case the expres- 
sion “arising out of original suits” used in 
the proviso, in the same manner as it was 
incorporated at the prior stages is given a 
restricted meaning, revision shall lie only 
against orders passed by the District Judge in 
original suits and not in miscellaneous pro- 
ceedings or in appeals or revisions; but if 
orders passed in miscellaneous proceedings are 
covered by the expression there is no reason 
why it be not extended to orders passed in 
appeal or revision. 


22. Consequently, if the above expres- 
sion “arising out of original suits” used in 
1973 Amendment is given the same meaning 
as in the earlier amendments of 1570 and 
1972, revision shall lie. before the High Court 
against orders passed by the District Judge 
in appeal or revision even though such revi- 
sions were not maintainable under the 1972 
Amendment. 

23. However, if the 1973 Amendment 

is read in isolation and is not considered along 
with the amendments made in 1970 and 1972, 
it may be urged that the object of the Legis- 
lature in amending Section 115, Civil P. C. in 
1973 was to make a provision on two points, 
namely, whether the amendments were retros- 
pective or prospective in operation and also 
whether a revision may be allowed against 
orders passed by the District Judge in an 
Original suit. Section 115, Civil P. C. was 
amended at various stages to reduce the pre- 
ssure of work before the High Court i.e. to 
reduce the institution of revisions before 
the. High Court. Consequently, no provision 
for a revision against the orders of District 
Judge passed in appeal or revision was to be 
incorporated. 
- 24. There can be no dispute in that 
there are drafting errors in 1973 Amendment. 
When revisions always lay and were to lie to 
High Court in cases arising out of original 
suits of the value of twenty thousand rupees 
and above, it was not necessary to add the 
words “including such suits instituted before 
the 20th day of September, 1972.” These 
words are clearly superfluous and can be 
deleted. However, the expression “arising out 
of original suits of any valuation” in the pro- 
viso to Section 115, Civil P..C. cannot be re- 
garded as redundant. If these words are over- 
looked a revision shall lie against any order 
passed by the District Judge whether in an 
original suit, appeal or revision. Consequent- 
ly, these words cannot be excluded from con- 
sideration and the proviso as drafted will have 
to be considered as a whole and given a pro- 
per meaning. 

25. It is a fundamental principle of 


construction that ordinarily words should not 
be added to a statute, nor the words ‘used 
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by the Legislature ignored. The duty of the 
Court, therefore, is neither to add words to 
a statute nor to subtract any words from it. 
Its plain duty is to gather the intention of 
the Legislature from the words used in the 
Statute taking its plain and ordinary meaning. 
Words are not to be added by implication 
into a statute unless it is necessary to do so 
to give the language sense and meaning in ifs 
context. It is against the rules of interpre- 
tation to add words to a provision, when the 
provision as it stands, is capable of only a 
reasonable meaning which would give effect 
to the intention of the Legislature even on 
the words as they stand, or where the lan- 
guage used is clear and unambiguous and is 
capable to only one interpretation. In the 
words of Lord Bramwell, the words of a 
Statute never should in interpretation be added 
to or subtracted from, without almost a 
necessity. Legislation and Interpretation 
Jagdish Swarup, 1968 edition, pages 129-130. 


26. For the interpretation of 1973 
Amendment without looking into the past 
history, it is not necessary to add, delete or 
subtract words for giving a reasonable mean- 
ing to the proviso. In such a case the expres- 
Sion “arising out of original suits” must in- 
clude orders passed in miscellaneous proceed- 
ings and, therefore, also to orders passed in 
appeals or revisions arising out of such suit. 
The controversy arises because in this view of 
the proviso the scope of revisions before the 
High Court is enlarged and instead of reduc- 
tion of pressure there can be increase of work 
before the High Court. The question arises, 
whether the courts of law would be justified 
to substitute words “orders passed in an ori- 
ginal suit” for the words “all cases arising out 
of original suits,” in the proviso to Sec. 115, 
Civil P. C. Considering that the Legislature 
used a similar expression “arising out of ori- 
ginal suits” in the main provision and also 
in the proviso and similar expression had been 
used while amending Section 115, Civil P. C. 
in 1970 and 1972, the courts of law would be 
exceeding their jurisdiction if by substitution 
of words the scope of the proviso is materially 
altered. The duty of the courts of law is 
to interpret the law as. passed by the Legis- 
lature and if that interpretation is not in con- 
sonance with the intention of the Legislature 
it can always further amend the provision to 
give effect to its intention. 

2T. In the end, it was contended by 
the learned Standing Counsel that the proviso 
ordinarily limits the scope of the main section 
and it must be interpreted in such a manner 
as not to enlarge the scope of the main pro- 
vision. It is contended that the proviso must 
be given that interpretation by which the revi- 
sional jurisdiction of the High Court is not 
unnecessarily expanded. A consideration of 
the proviso shall make it clear that it enlarges 
the jurisdiction of the High Court in at least 
two matters by providing that in respect of 
cases decided before the 20th day of Septem- 
ber, 1972, revision shall lie only to the High 
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Court. The proviso also made a provision 
for revision against certain orders passed by 
the District Judge. The revisional jurisdiction 
of the District Judge was curtailed by the 
first part of the proviso. The proviso is thus 
not in the ordinary form. It is meant not 
only to restrict the jurisdiction but also to 
enlarge it. Consequently, the courts shall not 
be justified to depart from the ordinary mean- 
ing of the words used in the proviso on the 
assumption that the intention of the Legislature 
was to the contrary. 


28. For the reasons given above, I am 
jof opinion that the words used in Section 115, 
‘Civil P. C. as amended in 1973 must be given 
their ordinary and plain meaning and the 
Courts of law shall not be justified to sub- 
stitute words on the supposition that the inten- 
tion of the Legislature was to the contrary. 
In other words, a revision under Section 115, 
Civil P. C. as amended in 1973 is maintain- 
able against an order passed by the District 
Judge in an original suit or in exercise of the 
appellate or revisional jurisdiction. 


29. The papers shall now be laid be- 
fore the Bench concerned. 


Answered accordingly. 
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Thakur Radha Krishnaji Maharaj and 
others, Appellants v. Ram Prasad Pandey and 
others, Respondents. 


Second Appeal Nos. 199 and 212 of 
1968, D/- 22-1-1975.* 

(A) Civil P. C. (1908), S. 92 and S. 100 
—- Whether endowment fs public or private 
—— Question is essentially one of fact. 

It is essentially a question of fact in each 
case to determine whether the endowment is 
for public purposes of charitable or religious 
nature or #t is a private endowment though 
of religious or charitable nature. Case law 
Rel. on. (Para 16) 


(B) Civil P. C. (1908), S. 92 — Dedicator 
constructing : temple in village out- 
side his house — Temple containing idols 
commonly worshipped by Hindus — Endow- 
ment deed not excluding public from visiting 
temple for Darshan and Pooja — Dedicator 
making provision for expenditure on annual 
Melas to be held at temple — Public partici- 
pating in Melas — Manager of temple to be 
appointed from małe fimeal descendants of 
dedicator — Committee of ‘outsiders empower- 
ed to supervise affairs of temple and to re- 
move Manager —- Temple held was a public 


*(Against Judgment and decree of B. R. 
Kaushik, Dist. J. Unnao'in C. A. No. 101 
of 1966, D/- 12-2-1968). 
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temple and endowment was for public pur- 
poses of charitable and religious nature. AIR 
1938 PC 195 and AIR 1957 SC 113 and AIR 
1959 SC 951 and AIR 1959 SC 1002 and 
AIR 1960 SC 100 and AIR 1963 SC 1638, Rel. 
on; AIR 1940 PC 7 and AIR 1972 SC 57, 
Dist. (Paras 21, 26) 
Cases Referred : Chronological Paras 
AIR 1972 SC 57 = (1971) 2 SCR 650 15,25 
AIR 1963 SC 1638 = (1963) 2 SCA ae bs 
AIR 1960 SC 100 = (1960) 1 SCR 773 13, 


AIR 1959 SC 951 = 1959 Supp (2) SCR 583 
AIR 1959 SC 1002 = 1959 Supp (2) SCR 601 


AIR 1957 SC 113 = 1956 SCR 756 15. 20 
AIR 1940 PC 7 = 67 Ind App 1 15, 18 
AIR 1938 PC 195 = 65 Ind App 252 15, 17 


N.-M. Tilhari, for Appellant; K. N. Misra, 
for Respondent. 

JUDGMENT :— ‘This judgment shall 
govern Second Appeals Nos. 199 and 212 of 
1968. Both these second eals arise out of 
the same suit filed on b of Sri Thakur 
Radha Krishnaji Maharaj Birajman Mandir 
Waqey House Murtaza Nagar, District Unnao 
through a next friend named Raja Ram in 
the court of Civil Judge Unnao. The allega- 
tions contained in the plaint were that a 
temple was constructed by Sewak Ram Pandey 
who also dedicated some property to this 
temple under a waqf deed dated 30th July, 
1906. He appointed himself as the first Muta- 
walli and laid down a scheme: of management 
and appointment of subsequent Mutawallis 
and managers. Sewak Ram died in 1918 and 
after his death his eldest son Raja Ram be- 
came the Manager and Mutawalli of this waaf. 
Raja Ram also died on 26-7-1965. Accord- 
ing to the plaintiff, Raja Ram had under his 
will appointed Ram Gopal defendant No. 1 
as a Mutwalli after his death. Subsequently 
his appointment was also confirmed by a 
Supervisory Committee known as Dharam 
Sabha which had also been provided by the 
dedicator under the deed of waqf. The mem- 
bers of the Dharam Sabha, according to the 
plaintiff, were defendants Nos. 6 to 8. The 
defendant No. 2 Ram Prasad (who is res- 
pondent No. 1 in these appeals) began to in- 
terfere unlawfully with the management of 
this temple and the property attached to it. 
The plaintiff therefore filed a suit in the court 
of Civil Judge for framing a scheme of 
management and appointing defendant No. 1 
Ram Gopal as Manager and in case ‘he was 
not considered a fit person for this appoint- 
ment, it was prayed that Ram Krishna, the 
next friend of the idol, may be appointed as 
such Manager and Mutawalli, and in case 
he too was not found suitable, the Court may 
appoint any other person as Manager and 
Mutawalli out of the male descendants of 
the dedicator Sewak Ram. 


2. The suit was contested by defend- 
ant No.-2 Ram Prasad Pandey who pleaded 
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inter alia that it was a public wagf and. not 
a private waqf. As such the court of Civil 
Judge had no jurisdiction to entertain the 
suit and frame a scheme of management. A 
suit of this nature ought to have been filed 
in the court of the District Judge after com- 
plying with the formalities ibed by Sec- 
tion 92 of the Code of Civil Procedure. 


3. The trial court held that # was a 
private waqf and not a public religious and 
charitable trust. The other pleas taken by 
the contesting defendant were overruled. The 
suit was decreed and a preliminary decree was 
passed for framing a scheme of management 
without giving any direction regarding the ap- 
pointment of defendant No. 1 or the next 
friend of the plaintiff as a Manager in that 
scheme. 

4. Against that decision the defendant 
Ram Prasad filed an appeal in the Court of 
the District Judge challenging the various find- 
ings recorded by the trial court. Another ap- 
peal against that decision was filed on behalf 
of the plaintiff making a grievance that under 


the scheme to be framed, a direction should - 


have been given by the trial court regarding 
the appointment of defendant No. 1 Ram 
Gopal Pandey or the next friend of the plain- 
tiff as Manager and Mutawalli. 

5, The learned District Judge holding 
that that it was a- public waqf and as such 
this suit filed in the court of Civil Judge was 
barred by Section 92 of the Code of Civil 
Procedure, allowed the appeal filed by defend- 
ant No. 2 Ram Prasad and dismissed the suit. 
The other appeal filed on behalf of the plain- 
tiff was consequently dismissed. Against those 
decisions the present two second appeals have 

been filed in this Court. 

. . 6. The only point that arises for .deci- 
sion of these app is whether the dedica- 
tion made by Sewak Ram Pandey constituted 
a public religious and charitable endowment 
and if so whether the suit filed in the court 
of the Civil Judge without complying with 
the provisions of Section 92 Code of Civil 
Procedure was maintainable. ` 


7. A certified copy of the deed of en- 
dowment dated July 30, 1906 which was a 
Tegistered document is on the record vide 
Ext. 4. . The relevant clauses contained in this 
document were that the dedicator Sewak Ram 
stated that he had constructed a temple of 
Mahadeoji and a Thakurdwara in village 
Murtaza Nagar and the temple so constructed 
by him was known as Thakurdwara of Radha 
Krishnaji and that through this document 
he was going to dedicate the property as 
detailed in that document. This pro con- 
sisted of some Zamindari property yielding 
an annual income of Rs. 800/- after payment 
of land revenue. 

. 8. Sewak Ram appointed himself ‘as 
the sole Mangir of the endowed ‘property 
during his lifetime and thereafter laid down 
the line- of succession to the office of the 
Manager. The dedicated property was to be. 
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Krishnaji and it was so mutated in the re- 
venue papers. At that time Sewak Ram bad 
four sons of whom Raja Ram was the eldest. 
The scheme laid down by Sewak Ram pro- 
vided that after his death his eldest son Raja 
Ram shall be the Manager of the endowed 
property. But if for any reason Raja Ram 
did not want to manage the property or he 
relinquished the office of managership, his 
other son Sitaram shall be appointed as 
Manager, and after Sitaram his third son 
Ganga Prasad shall be appointed Manager. 
After Ganga Prasad the office of the Manager 
was to go to the dedicator’s grandson Misri 
Lal son of Sitaram. The office of Manager 
of the endowed pro shall always go to 
a male lineal descendant of the dedicator, But 
in case there was no such lineal male descend- 
ant. alive in his family, then the male descend- 
ant of his sister’s son Kali Charan shall be 
appointed Manager. Under that very scheme 

i Charan was appointed as a Karinda of 
the trust property. 


9. Sewak Ram also vided for the 
constitution of a Panchayati Dharam Sabha 
consisting of three persons who had been nam- 
ed by him and who belonged to different 
villages and different castes none of them 
being a relation or family member of Sewak 
Ram. This Dharam Sabha was given supervi- 
sory functions over this dedicated property. 
The Manager for the time being shall manage 
the property and the affairs of the temple on 
the advice of this Dharam Sabha. In case 
of a difference of opinion among the members 
of the Dharam Sabha the majority opinion 
shall prevail. It was further provided that 
if any member of the Dharam Sabha died or 
relinquished his office, the other members of 
the Dharam Sabha shall fill up that vacancy. 


10. It was also provided that the 
Manager shall not do any act against the 
terms of the deed, and if he did so, he shall 
be Hable to be removed by the members of 
the Dharam Sabha by majority of votes and 
another Manager be appointed in his 
lace who may discharge his duties honestly, - 
aithfully and intelligently, and if the endow- 
ed property suffered any Joss due to the negli- 
gence on the part of the Manager then the 
Manager’ shall be personally liable for mak- 
ing good such loss. No one shall be entitled 
to alienate~by way of sale or gift the endowed 
property. There shall be at least one meeting 
every year of the Dharam Sabha in which 
the accounts would be scrutinised and the 
policy matters would be settled. If however 
the Managér required any advice of this 
Dharam Sabha it could be called as often 
as necessary. In such meeting even two mem- 
bers of the Dharam Sabha would form the 
quorum. A Pujari for doing Pooja and 
rendering service to the deities was also pro- 
vided in the scheme and his salary was laid 
down in it. It was however provided that 
a Pujari could be removed by the Manager 
for misconduct (but not for some minor fault), 





270 All. 


but in doing so the Manager will be guided 
by the advice of the Dharam Sabha. 


11. Provision was also made about the 
expenditure that was to be incurred out of 
the income of the endowed property. Among 
other things, this expenditure would include 
Rs. 120/- per annum to be paid to the Mana- 
ger as his remuneration and Rs. 60/- per 
annum as paid to the Karinda-Mukhtar-a-am 
who at that time was Kali Charan, sister’s 
son of the dedicator. After payment of these 
salaries and making other expenditure on 
Bhog etc. as provided in the document, the 
balance of the income was to be deposited 
and from those savings other property could 
be purchased which shall form part of the 
endowed property. There was also provision 
that if per chance any of the male descendants 
of the dedicator became a pauper, he would 
be paid Rs. 3/- per month as maintenance. 
The document also mentioned about the hold- 
ing of an annual Mela in connection with this 
temple. 


12, Besides these terms and conditions 
as contained in the deed of endowment, the 
lower appellate court on a. consideration of 
the evidence has recorded the findings of fact 
that the temple was a Shivala away from the 
house of the dedicator and it was not part of 
his house. The-idols of eight Hindu Gods and 
Goddesses commonly worshipped by the 
Hindus were installed in this temple. On 
scrutiny of the oral evidence the learned 
District Judge further found that it had been 
established beyond doubt that the members 
of the public had been offering worship in- 
side the temple of Mahadeoji and Thakurji 
as of right and not with the permission of 
the Manager. It was also found that Melas 
were held at this temple on the occasion of 
Shivaratri and Janamasthami and that the 
inhabitants of village Murtaza Nagar and 
adjoining villages attended such Melas in 
large number and the festivities of the Melas 
continued for about 8 or 10 days on each 
occasion. The visitors to the temple offered 
worship at the temple. 


13. The. description of the temple as 
given by the learned District Judge in his 
judgment was that the Shivala was about 66 
feet high and the circumference of the temple 
was 56 feet. The dome of the temple mea- 
sured 4.2 Gatthas in circumference. The Dis- 
trict Judge was of the view that the temple 
of Mahadeoji and Thakurji presented the 
look of an imposing structure. 

14. From the above facts it is evident 
that the temple that had been built by Sewak 
Ram Pandey was an ordinary public temple 
found in this part of the country and # was 
not that a portion of his house was reserved 
by him for the deities. The tempie contained 
the idols of deities who are commonly wor- 
shipped among the Hindus. The deed of 
endowment did not exclude any person hav- 
ing faith in those deities from visiting the 
temple and having Darshan of the presiding 
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deities therein, or doing their pooja. The 
dedicator, though he did not say so in specific 
terms that this temple would be-.open to all 
the Hindus of that village and the neighbour- 
ing villages, contemplated that annual Melas 
would be held and provided for annual ex- 
penditure to be incurred in connection with 
those Melas. From the time this temple was 
constructed, the Hindu public of this village 
and the neighbouring villages had been visit- 
ing and participating in the Melas held on 
the occasion of Shivaratri and Janamasthami. 
On other days also members of the Hindu 
public had been visiting the temple and doing 
Pooja as of right and not with the leave or 
licence of any Manager, as found by the lower 
appeliate court. A committee consisting of 
three persons who were outsiders and did 
not belong to the family of the dedicator 
had been entrusted with advisory as well as 
supervisory role over the affairs of this temple 
and the management of the property dedicat- 
ed to it. The Manager was of course to be 
appointed from the male lineal descendants 
of the dedicator so long as any suitable per- 
son was available from that line and he was 
to receive Rs. 120/- per year as his remunera- 
tion. But in case of misconduct or negligence . 
he could be removed by the supervisory body, 
Dharam Sabha, and any other person could 
be appointed in his place. 

15. If on these facts the lower appel- 
late court held that it was a public temple 
and the endowment was for public purposes 
of charitable and religious nature within the 
meaning of Section 92 of the Code of Civil 


- Procedure, I see no good reason to take a 


different view in the matter. However, be- 


_ fore parting with this case, I may refer to 


certain decisions of the Privy Council and 
the Supreme Court which were cited at the 
Bar. These decisions in chronological order 
were as follows: 


1. Parma Nand v. Nihal Chand, (AIR 1938 
© PC 195). 


2. Bhagwan Din v. Har Saroop, (AIR 
1940 PC 7). . | 

3. Deoki Nandan v. Murlidhar, (AIR 1957 
SC 113). | 

4. Ram Saroop Dasji v. S. P. Sahi, (AIR 
1959 SC 951). D 

5. State of Bihar v. Sm. Charusila Dasi, 

(AIR 1959 SC 1002). o 
6. Narayan v. Gopal, (AIR 1960 SC 100). 
7. -Sbri Govindlalji v. State of Rajasthan, 

(AIR 1963 SC 1638). 
8. R. T. Board, Bihar v. Palat Lal, (AIR 
1972 SC 57). 

16. The upshot of these decisions is- 
that it is essentially a question of fact in 
each case to determine whether the endow- 
ment is for public purposes of charitable or 
religious nature or it is a private endowment 
though of religious or charitable nature. Some 
principles have of course been enunciated in 
some of those decisions for the appreciation 
of facts and circumstances brought on record 


1975 - 
for coming to a conclusion one way ~r the 
other, . i 


17, im AIR 1338 PC 195 there was 
no deed of cadowment. But on considering 
the dealings of the public with regard to the 
Thakurdwara which was claimed to be a 
public trust, it was observed by the Privy 
Council that to constitute a trust created cr 
existing for a public purpose of a charitable 
or religious nature the author or authors of 
the trust must be ascertained, and the inten- 
tion to create a trust must be -indicated by 
words or acts with reasonable certainty. 
Moreover the purpose of the trust, the trust 
property, and the beneficiaries must be indi- 
cated so as to enable the Court to administer 
the trust if required. AR these conditions are 
fulfilled in the present case because there is 
a deed of endowment which contains all these 
terms and conditions. 


18. — In AIR 1940 PC 7 also there was 
no deed of endowment and nature of the 
endowment was determined on the basis of 
facts and circumstances brought on record. 
It was held by the Privy Council that where 
a grant of a ene is made to an individual 
or family and the family has treated the 
temple as family property, dividing the various 
forms. of profit whether offerings or rents, it 
is nat enough to deprive the family of their 
private property to show that Hindus willing 
„to worship have never been turned away or 
even that the deity has acquired considerable 
popularity among Hindus of the locality or 
among persons resorting to the annual Melas. 
Facts and eucumstances, in order to be ac- 
cepted as sufficient proof of dedication of a 
temple as a public temple, must be con- 
sidered in their historical setting in' such a 
case and dedication to the public is not to 
be readily inferred when it is known that the 
temple property was acquired by grant to an 
individual or family. Such an inference if 
made from the fact or user by the public 
` is hazardous,.since it would not in general 
he consonant with Hindu sentiments or prac- 
tice that worshippers should be turned away; 
and as worship generally implies offerings of 
some kind it is not to be expected that the 
managers of a private temple should in all 
circumstances desire to discourage popularity. 

19. Obviously the facts on the basis 
of which the temple was held to be a private 
temple were quite different from the facts of 
the present case. . 


20. In AIR 1957 SC 113 it was held 
by the Supreme Court that the question whe- 
ther a Thakurdwara is a public endowment 
or a private one is one of mixed law and 
fact. It was further observed that the dis- 
tinction between a private and a public trust 
is that whereas in the former. the beneficiaries 
are specific individuals, in the .Jatter they are 
the general public or a class thereof. While m 
the former the beneficiaries are persons who 
are ascertained or capabls of being ascertained, 
in the latter they constitute a body which is 


Radha Krishnaji v. Ram Prasad (J. Lal J.) 


‘ sections - thereof. 


_to the po deities and the manage tne 
Melas held 


[Pra. 16-24] AIL 27i 


incapablo of ascertainment. A religions 
endowment must be held to be private or pub- 
lic, according as the beneficiaries thereunder 
are specific parons a the general public or 


_ 24 In the present case a major por- 
tion of the income of. the endowed property 
was to be spent on doing Pooja and service 


: on the occasions of important 

religious festivals in which the Hindus in gene- 
ral of the locality participated. In this very 
case, the e Court had held that though 
the eadowed property is dedicated to an idol 
and an idol being a juristic person is capable 
of holding property, the true beneficiaries of 
the religious endowment are not tho idols but 
the worshippers and the p of the endow- 
ment is the maintenance of that worship for 
the benefit of the worshippers. 
_ 22, In AIR 1959 SC 95i the distinc- 
tion between a public and a private religions 
endowment was brought out tre Supreme 
Court by making the following observations 
extracted in head-note {b} of the report. 


“The. essential distinction in Hindu Law 
between religious endowments which are pub- 
lic and those which are private is that in a 
public trust the beneficial interest is vested 
in an uncertain and fluctuating body of per- 
sons, either the public at large or some con- 
siderable portion of it answering a particular 
description in a private trust the beneficiaries 





ate definite and ascertained individuals or `` 


who within a definite time can be definitely 
ascertained. The fact that the uncertain and 
fluctuating body of persons is a section of 
the public following a particular religious faith 
or is only a sect of persons of a certain reli- 
gious persuasion would not make any dif- 
ference in the matter and would not make 
the trust a private trust.” 

Similar observations were made by thse 
Supreme Court in AIR 1959 SC 1002. 


23. In AIK 1960 SC 106 it was held 
by the Supreme Court that the question of 
intenuon to dedicate the place for the use 
of the public or of the user by- the publio 
being as of right is necessarily a matter for 
inference from the nature of the institution 
and the nature of the user and the way the 


‘institution has been administered. In the pre- 


sent case ali these matters point out that jt 
was a public temple. . 

24. In AIR 1963 SC 1638 there was 
no deed of endowment and the question had 
to be determined with reference to facts and 
circumstances brought on record. Head-note 
(b) of the report which brings about the dis- 
tinction between a private and a public temple 
reads as follows :— 

“Where evidence in regard to the founda- 
tion of a temple is not clearly available, the 


‘question whether a Hindu temple is public 


or private is determined by relying on cer- 
tain other facts which are treated as relevant. 
Is the temple built in such an imposing man- 
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ger that it may prima fecie appear to be 
a public temple? The appearance of the 
temple of course cannot be a decisive. factor; 
at best it may be a relevant factor. Are the 


members of the public entitied to an entry 


in the temple? are they entitled to take part 
in offering service and taking Darshan in the 
tempie? Are the members of the public en- 
titled to take part in the festivals atid cere- 
monies arranged in the temple? Ave their 
offerings accepted as a matter of right? ‘The 
participation of the members of the public 
in the darshan in the temple and in the dail 
acts of worship or in the ceiebrations of festi- 
val occasions may be a very important factor 
to consider in determining the character of 
‘the temple.” 

25. In AIR 1972 SC 57 certain pro- 
perties were endowed in favour of an idol by 
means of a will executed by the dedicator. The 
idol was worshipped all along by the family 
members and the public was not allowed to 
worship as of right and in the will also it was 
not made clear whether the public would be 
admitted. as of right. Intervention of public 
was neither intended nor allowed. On those 
facts it was held to be a private endowment. 
Obviously the present case is quite distinct on 
facts from that case. 


26. None of these cases can support 
.jthe appellant’s contention that on the basis 
of the facts as found above, this temple 
ould be held as a private temple and not 
a public temple. In my opinion, the view 
taken by the lower appellate court is correct 
land these- appeals have no merit in them. 
The are dismissed with costs. 
Appeals dismissed. 
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. H. N. SETH AND N. D. OJHA, JJ 
M/s. Sitaram Jwala Prasad and others, 
Petitioners v. State of Uttar Pradesh and 
others, Opposite Parties, 


Civil Misc. Writ Nes. 7322 and 7788 of 
1974, DJ- 15-1-1975. 

(A) Essential Commodities Act (15955), 
Ss. 3, 3-B — U. P. Coarse Foodgrains (Levy) 
Order (1974), Para 3 and Sch, 1 — Order re- 
quiring dealers to sell fifty per cent. food- 
grains to Government — Price fixed viz. 
Rs. 74/- per quintal is arbitrary and beyond 
powers of State Government under S. 3. 

Under Section 3-B the State Government 
is bound to pay to the dealers either the 
controlled price as contemplated by Cl. (@ 
of Section 3-B or the price ing or likely 
to prevail in the post-harvest period in the 
area as contemplated by Clause GD of Sec- 
tion 3-B. The contention that price mention- 
ed in Schedule 1 of the Order viz. Rupees 
74/- per quintal is the controlled price is with- 
` out substance. Clause {i) of . Section 3-B 
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S. J. Prasad v. State (N. D. Ojha J.) 


ALR. 


speaks of controlled price, if any, for the 
grade or varicty of foodgrains and not in 
regard to a particular transaction of sale of 
such foodgrains. The controlled price con- 
templated by clause (i), therefore, has to be 
with reference to either the grade of food- 
grain or its variety. If the Government issues 
a direction, as in the instant case, that 50 per 
cent. of the foodgrains are to be sold to it, 
it will have to pay a price contemplated by 
clause (i) or clause (ii) of Section 3-B. It 
cannot say that whatever price it chooses to 
mention in the order as price payable in res- 
peci of the stock requisitioned by it would 
automatically become the controlled price of 
the grade or variety of the concerned food- 
grain under clause (i, (Paras 5, 7, 12) 

N. D. OJHA, J.:— These two writ peti- 
tions raise a common question of law and 
can conveniently be disposed of together. The 
question raised in these writ petitions is in 
regard to the validity of the Uttar Pradesh 
Coarse Foodgrains (Levy) Order, 1974. The 
aforesaid Order was issued by the State Gov- 
ernment of U. P. in exercise of the powers 
conferred by Section 3 of the Essential Com- 
modities Act, 1955, read with the Order of 
the Government of India in the Ministry of 
Agriculture (Department of Food), published 
under G. S. R. 316 (E) dated June 20, 1972, 
with the prior concurrence of the Central 
Government. The paragraphs of the said 
Order relevant for determination of the - 
tion raised are paragraphs 3 and 4 which 
read as hereunder :-— 

“3. (1} Every licensed dealer shall sell to 
the State Government at the scheduled price 
at a purchasing centre :— 

(a) ae per cent of coarse foodgrains in 
stock on the date of commencement of 
this order or coming into his custody 
or possession after the commencement 
of this Order. 
Fifty per cent of coarse foodgrains pur- 
chased by him or coming into his ee 
tody or possession for sale or disposal 
E on commission basis or 
m any other manner every day inn- 
ing with the date of ee 
this order and until such time as the 
State Government may otherwise- 


(2) No licensed dealer shall sell or other- 
wise dispose of or remove to any other picce 
than his usual place of business or storage 
im a particular locality his stocks of coarse 
foodgrains unless he has sold the prescribed 
percentage to the State Government under sub- 
sr (1) and poe a release certificate 

en thereo of stocks left i 
balance with him. aes oe 

' (3) Any person on whose behalf the 
Hcensed dealer holds any stock of coarse food. 
grains, the whole or part.of which such dealer 
is required to sell to the State Government 
under sub-clause (1) shall, notwithstanding any 
contract or instrument to the contrary not be 
entitled to recover from the licensed dealer 


(b) 
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2 KB 543 (Supra) held that the trial Court 


was not justified in its finding. He found’ 


that the defendants absolutely repudiated 
the- contract and that the repudiation ab- 
solved the plaintiffs from proving any of 
the conditions preceding, such as the 
quality of the goods. The High Court in 
second appeal accepted the District 


Judge’s conclusion, viz.’ that there was. 


repudiation of the contract by the defen- 
dants. The question then considered by 
them was “Wags he (District Judge) right 
fn refusing to permit the defendants to 
take. advantage of any defects such as 
non-performance of the conditions prece- 
dent to the contract”? It would appear 
that a long argument was advanced and 
Braithwaite’s case had again come up for 
consideration. They referred to the ear- 
lier Madras case in AIR 1925 Mad 974, 
and stated that the difficulty in under- 
standing Braithwaite’s case, if any, need 
not affect the decision before them. The 
Division Bench was of the opinion that 
the learned District Judge was right in 
debarring the- defendants from setting up 
in defence their after-acquired knowledge 
which they did not succeed in establish- 
ing. In this case also, there was an actual 
tender by the plaintiff. The distinguishing 
feature in our case is, as pointed out by 
us, with reference to AIR 1925 Mad 974 
the plaintiff had not tendered the goods 
before the due date to the defendant at 
any time after the defendant had unilate- 
rally repudiated the contract. On the 
other hand, their Lordships observed in 
Nannier v. Rayluaier and Co., AIR 1926 
Mad 778 at p. 781 as follows: 


“The matter is really governed by 
Section 39 of the Contract Act. 
note to Section 120 of the Act, the learn- 
ed authors of Pollock and Mulla’s Con- 
tract Act point out that two courses are 
open to the promisee when the promisor 
repudiates. He may either treat the re- 
pudiation of the other party as a wrong- 
ful putting an.end to the contract and 
may at once bring his action ason a 
breach of it, or: 


_He may treat the. notice of, intention 
as inoperative, and await the time when 
the contract is to be. executed, and then 
hold the other party responsible for all 
the: consequences of non-performance, but 
in the latter case he keeps the contract 
alive for the benefit of the other party as 
well as his own: he remains subject to all 
his own obligations and liabilities under 
it, and enables the- other party not only 
to complete the- contract, if so advised, 
notwithstanding his previous repudiation 
of it but also to take advantage of any 
supervening circumstance which could 
justify him in declining to complete it.” 


21. 
discussion, ig that in the case before us it 
was open to the plaintiff to have accept- 
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In the - 


What follows from the above. 


M. S. Sarda v. Netha Co-op. Spg. Mills {Prs. 20-22] A.P. 177 


ed the repudiation of the contract by the 
defendant-mills on 24-6-1963 and could 
‘have sued for recovery of damages. But 
they have chosen to keep the contract 
alive according to them. It was certainly 
open to them to do so. Then if they had 
chosen to keep the contract alive, they 
had to perform their obligations under 
the contract. They must have been ready 
and wiiling to perform their obligations 
by supplying the standard quality of coi- 
ton before September, 1963. Admittedly 
they: did not do so. Their conduct sub- 
sequent to their letter, Ext. B-2, makes it 
clear that they had as a fact accepted the 
repudiation, In Ext. B-3 it was stated 
by the plaintiff that in case: the defen- 
dant was not satisfied with the assurance 
regarding the quality, they would re- 
move: the stocks without any further de- 
lay and asked the defendant to hand over 
the 50 bales immediately. Here there was 
mo indication at all of keeping the con- 
tract alive. Even if there was, until the 
first letters Exts. B~6 and B-7 dated 9-19- 
1963 and 20-11-1963 after the time fixed 
for perforrmhance viz, September, 1963, 
had expired, the plaintiff had informed 
that the cotton was stored as per the 
orders and asked the defendant-mills to 
take delivery of the 450 bales. Exts. B-6 
and B-7 cannot of course avail the plain- 
tiffs In any way because these were writ- 
ten after the expiry of the period fixed 
for performance. There is absolutely no 
evidence of any tender by the plaintiff 
before September, 1963. That being so, 
assuming they had chosen to keep the 
contract alive, they had not chosen to 
abide by their obligations under the con- 
tract viz., to tender delivery of the re- 
maining bales, Not having tendered the 
goods within the. contract period, it would 
not be open to the plaintiff to say that ` 
they had kept the contract alive till the 
end of September, 1963 and then sue for 
damages. 


22. `The plaintif also has not 
established his readiness and willingness 
to perform .his part of the- obligations 
under the contract by proving that he had 
during the relevant period before Sep- 
tember 1963, 450 bales of cotton. He 
averred in paragraph 6 of the plaint that 
he was ready to perform his part of the 
obligations under the contract. It 
suggested to P. W. 1 in cross-examination 
that he had no stock for supply under 
the contract and that therefore he did not 
produce the stock register. P, W. 1 had 
stated that he had offered many times in 
writing and orally to deliver the balance 
under the contract. We do not find any- 
thing in writing in this behalf. We are ~ 
not prepared to believe that he had made 
any such offers orally. His stock regis- 
ter is the best evidence which would have 
shown the existence of stocks with him 
before the end of-September, 1963. On 
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behalf of the defendant-company D. W. 3 
had stated that no delivery was offered at 
any time after Ext. A-6 letter. The only 
offers, as we have pointed out earlier, 
were by letters Exts. B-6 and B-7 in 
October, 1963. We should think that the 
plaintiff is disentitled to any claim for 
damages on this ground also. We may 
also point out that under the contracts, 
the contracted goods should be supplied 
subject to the issue of a Survey Certifi- 


cate by the Zonal Committee as required. 


by the Gazette Notification, Ext. B-21. 
Ext, B-1 is produced by the defendants 
as having been handed over by the. plain- 
tiff at the time of the delivery of the first 
50 bales on 7-6-1963. Ext. B-1 is given 
by the Zonal Survey Committee at Hubli 
and is dated 17-5-1963, Though for the 
seller’s neme, we find the name of the 
plaintiff, for the buyer’s name no name 
was given, but is said to be pre-sale, The 
description of the cotton was ‘Lakshmi’. 
Number of bales was mentioned to be 100. 
The press mark was noted as MY 81/862. 
The running number of bales was 
given as 2453 to 245 (2552 7).° The 
maximum price was mentioned as 
Rupees 332/- per quintal. It is 
the plaintiffs case that out of these 100 
bales in respect of which the above Sur- 
vey Certificate was obtained, 50 bales 
were delivered on 7-6-1963 and 50 bales 
on 24-6-1963: It is the defendants con- 
tention that the Survey Certificate. which 
is Ext. B-1 is totally unrelated to the 
goods supplied to. them either on 7-6-1963 
or on 24-6-1863. There is no doubt con- 
siderable force in this submission of the 
learned Counsel for the defendant, but 
we are not prepared to countenance the 
same as conferring on them a ground to 
repudiate the contract. Admittedly, the 
defendant accepted the first consignment. 
It was at that time that Ext. B-1 was 
produced into court by the defendants. 
' The rejection of the second co ent 
on 24-6-1963 was due to the bad quality 
of cotton supplied and not on aecount of 
the fact that Ext. B-1 certificate did not 
relate to the price. We need not further 
deal with this question as we think that 
the defendant should not be permitted to 
non-suit the plaintiff on the ground that 
the essential condition of the contract re- 
lating to Survey Certificate was not com- 
plied with. j _ 

23. The next question is about the 
date of breach, as that would be relevant 
to determine the quantum of damages 
should the plaintiff be entitled to the 
same. The plaintiff sought to adduce evi- 
dence by examining P. Ws. 2 and 3 and 
filing Exts. A-11 to A-14 as to the prevail- 
ing prices in September 1963. As we are 
of opinion that the plaintiff did not on 
-his part choose to keep the contract alive, 
but -accepted the repudiation before Sep- 
tember, 1963, we need not consider the 


Official Receiver, Guntur v. C, I. B, Syndicate 


‘their entirety. 
24. 


A. L E- 
rates as on those dates. If the plaintiff 


‘had accepted the repudiation by the de- 


fendant, there was an end of the matter 
and he.could sue, It is not proved that he 
had kept the contract alive on his part. It 
is admitted before us by the - ant’s 
counsel that in case it is said that there 
was a breach by the defendant on 24-6- 
1963 and that the plaintiff had to claim 
damages as on that date, he could not 
recover anything as there was no diffe- 


-Tence between the contract rate and the 


market rate. Any way, in the view we 
have taken, it is not necessary to investi- 
Rate the question of damages, as the 
plaintiff, in our opinion, is not entitled to 
any damages, We are of opinion that it 
was the plaintiff who had committed 
breach of the contract, that the. defendant 
did not commit breach of the contract, 
that the defendant had rightly repudiated 
the obligations under the contract of 24-6- 
1963, that the plaintiff has not proved 
that he had kept the contract alive on his 
part by either any communication or by 
tendering the goods and also that he was 
in a position to perform his part of the 
contract by proving the existence of 450 
bales with him at any time before Sep- 
tember, 1963, that Exts. A-1 and A-2 con- 
stitute one single contract and were 
validly repudiated by the defendant in 


In the light of our conclusions 
above, the appeal fails and is dismissed 


with costs, be cae 
Appeal dismissed, 


£ 


( 
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SRIRAMULU, J. 


The Official Receiver, Guntur, Appel- 
lant v. Canara. Industrial ‘Banking Syndi< 
cate, Udipi, Respondent. 

A. A. A. O. No. 37 of 1973, D/- 26-4- 
1974.* . 

(A) Limitation Act (1908), Article 182 
(5) — “Step in aid of execution of the 
decree” — What amounts to, 

After the passing of the preliminary 
mortgage decree, ome of the judgment- 
debtors was adjudged insolvent, There- 
after the final mortgage, decree was pass- 
ed. Applications were filed by the dec- 
ree-holder to set aside the final decree 
and to pass a fresh final decree against 
the judgment-debtors and the Official Re- 
ceiver, after making the Official Receiver 
a party-defendant to the suit with an ob- 
ject to move the obstacle that could pos- 
sibly be laid by the Judgment-debtors or 
the Official Receiver, against the execu- 
tion sale, Those applications were final- 


*(Against Decree. of Dist, J.. Guntur in 
A. S. No. 5 of 1973, D/- 10-11-1973). 
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ly disposed of by the High Court, In the 
circ ces, j 
those applications must be considered as 
‘steps in aid of execution of the decree’ 
Within the meaning of Article 182 (5). 
(Cale law discussed.) (Para 19) 


7 (B) Limitation Act (1908), Section 19 
— “A person liable to pay” — Mortgagor, 
after being adjudged insolvent, does not 
cease to be “a person liable to pay” mort- 
gage debt — (Provincial Insolvency Act 
(1926), Section 28). 


_ In view of Section 28 (6) of the Pro- 
vincial Insolvency Act, 1920,’ the Insol- 
vency Court has ordinarily mo jurisdiction 


to restrain a mortgagee from proceeding 


with a suit to enforce his mortgage, or. 


to prevent him from selling the proper- 
ty, except where the validity of the mort- 
gage is called in question. It is always 
open to the mortgagee to enforce his secu- 
rity without submitting himself to the 
jurisdiction of the Insolvency Court. In 
such a case, the mortgagor is the “person 
liable to pay” within the meaning of Sec- 
tion 19 against whom the mortgagee's 
right is claimed, Thus, the mortgagor has 
power to acknowledge the mortgage debt 
after he has been adjudged insolvent so 
as to furnish a fresh period of limitation 
under Section 19. (Cale law discussed). 
{Para 48) 
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the proceedings taken in ` 


‘tion contending 


ceiver and 


. Official Receiver, Guntur v. C. I. B. Syndicate [Prs. 1-7] A.P. 179 


JUDGMENT:— The short question 
that arises in this Civil Miscellaneous 
Second Appeal is. whether E. P. Na 384 
of 1963 is barred by time and inexecut- 
able against the mortgaged property. 

a The material facts are: One K. 
Venkata Ratnam by depositing the title- 
deeds of his only house, borrowed certain 
amounts from the Canara Industrial & 
Banking Syndicate, Guntur (hereinafter 
referred to as “the Bank’.) For the re- 
covery of the amount due under the 
mortgage account, the Bank filed mort- 
gage suit O. S. No. 163 of 1952 in the 


Court of the Subordinate Judge at Gun- 


tur, against K. Venkataratnam and his 
son. A preliminary mortgage decree was 
passed on 31-1-1953 and a final decree on 
28-9-1953. 

3. In I. P. No. 20 of 1952 filed by 
a creditor, K, Venkataratnam was ad- 
judged insolvent on 27-86-1953 and the 
property of the insolvent vested in the 
Official Receiver. l 

4. The Bank filed E/P, No, 384 of 
1963 on 26-4-1963 in execution of the final 
mortgage decree dated 26-9-1953. 


5. InI A. No. 1009/1966 in I. P. 
No, 20/1952 the Official Receiver objected 
to the executability of the decree in O. S. 
No. 163/1952 on the ground that it was 
time-barred, The Bank opposed the peti- 
that the order of this 
Court dated 5-7-1962 (Ex. B-21) operated 
as res judicata and debarred the official 
Receiver from contending that the decree 
was inmexecutable against the mortgaged 
property and, therefore, the Additional 
Subordinate Judge had no jurisdiction to 
enquire into the matter. The Additional 
Subordinate Judge held that, in view of 
the direction of the High Court in 
A. A. O. No, 268 of 1966, he had jurisdic- 
tion to enquire into the matter, The Ad- 
ditional Subordinate Judge then overrul- 
ed the objection raised by the Official Re- 
dismissed I. A. No, 1009/1966 
and ordered further steps in the E. P. 

6. A. S. No. 5 of 1973 filed by the 
Official Receiver was dismissed by the 
District Judge, Guntur. Hence this Civil 
Miscellaneous Second Appeal by the OM- 
cial Receiver. 

i: The learned Counsel for the 
appellant. Official Receiver, raised the 
following contentions before me, viz.. (i) 
the District Judge erred in holding that 
the question whether the E. P. against 
the judgment-debtors was barred by 
time, cannot be raised by the Official Re- 
ceiver because the order in Ex. B-21 con- 
stituted res judicata and the decree is 
executable against the charged property 
(ii) after being adjudged insolvent, and 
after his power to dispose of his son’s 
interest in the property vested in the 
Official Receiver, the judgment-debtor, K. 
Venkataratnam, could not make any ac- 
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knowledgment under Section 19 of the 
Old Limitation Act of 1908, so as to give 
a fresh starting point for the computation 
of the period of limitation; (iii) as a mat- 
ter of fact, the Exhibits relied upon by 
the respondent-Bank as acknowledgment 
of the liability of the J, D. Venkatarat- 
' nam, do not fulfil the requirements of an 
‘acknowledgment’ within the meaning of 


Section 19 of the Limitation Act; (iv) after- 


holding that Exts. B-3 and B-4 were ac- 
knowledgments and B-5 tc B-11 were not 
acknowledgments and that, the E. P. filed 
in 1963 was - time-barred, the District 
Judge erred in holding that under Sec- 


tion 14 of the Limitation Act, the Execu-. 


tion Petition was within time and (v) in 
any case, K, Venkataratnam’s acknow- 
ledgments of the liability would not bind 
his son, 

8, Before appreciating the conten- 
tions in this Miscellaneoug Second Ap- 
- peal, some more facts have to be stated. 

The respondent- Bank filed I, A. 
No. 199/1954 in O. S. No. 163/1952 for im- 
pleading the Official Receiver as defen- 
dant No. 3 in the suit. The petition was 
dismissed by the Court with the observa- 
tion that, since the insolvent’s property 
vested in the Official Receiver even before 
the date of the preliminary decree, the 
Bank must apply for setting aside the 
final decree and for passing a fresh final 
decree, The respondent-~Bank then filed 
1954 for iar aside the 
previous final decree: (ii) I No. 138/ 
1955 to implead the Official ae as 
defendant No. 3 in the suit; and (iii) 
I A. No, 843/1954 for passing afresh final 
decree against the J. Ds and the Off- 
cial Receiver. All those three petitions 
were dismissed by the Additional Subor- 
dinate Judge and the C, R. P. No; 1173/ 
1957, C, M. A. No, 274/1957, and Appeal 
No. 41/1958, filed against the common 
‘order passed in those applications, were 
also by this Court, by its order 
dated 5-7-1962 (Ex. B. 21) with the fol- 
lowing observations:— 

POENE: Judged thus, it is plain that 
the course adopted by the plaintiff which 
resulted in the final decree is quite in 
accord with the provisions of law: and 
- there is no justifiable ground for avoid- 
ing of ignoring the final decree. or. re~ 
i A the » proceedings for final 
dEeCTeE..sssssssese 
“In Sa P, No. 384/1963, the judgment-deb- 
tor. K. Venkataratnam filed a counter 
opposing the E, P. as time Bee, That 
obiection was overruled: by the executing 
Court and the judgment-debtor, K, Ven- 
kataratnam filed A. A. ©. No. 268 of 1966 
in this Court. A Division Bench of this 
Court, by its order dated 5-4-1968, direct- 
ed the E. P. No. 384/1963 to be kept 
pending subject to the result of the order 
that may be passed in I, A. No.. 1009/ 
1966. This Court further directed the 
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Subordinate Judge to decide both the 


-binding nature of the mortgage decree, as 


well as the question whether E, P, 


384/1983 was in time, or not. 


10, The first question that has to 
be considered in this appeal is, whether 
the order Ex. B-21 operates as. res judi- 
cata and is a bar against the, Official Re- 
ceiver contending that E, P. No. 384/1963 
is barred by time, 


- H. It is now well settled that ihe 
provisions of Section 11, Civil Procedure 
Code are not exhaustive with respect to 
an earlier decision operating as res judi- 
cata between the same parties, on the 
same matter in controversy in a subse- 
quent regular suit. On the general prin- 
ciple of res judicata, and previous deci- 
sion on a matter in controversy, decided 
after full contest or after affording fair 
opportunities to the parties to prove their 
case, by a Court competent to decide, will 
operate as res judicata in a subsequent 
regular suit. The nature of the former 
proceedings is immaterial: (See Gulab 
eae v. State of Gujarat, AIR 1965 SC 


No. 


12, In cases of Judgments inter 
partes the later adjudication should be 
taken as superseding the earlier, whe- 
ther or not the earHer adjudication was 
pleaded as a bar to the trial of the suit in 
which the later adjudication was made: 
(See: Moturi Sheshayya v. Venkatadri 
Appa Rao, 31 Mad LJ 219 = (AIR 1917 
Mad 950). 


13. In the earlier proceedings, 
I. A. Nos. 842 and $43 of 1954 and 138 
of 1955, which came up to this Court in 
C. R. P. No, 1173/1957, C. M. A. No. 274/ 
1957, and Appeal No. Al of 1958, ‘this 
Court, in its order dated 5-7-1962 (Ex. 
B-21), held that the final mortgage decree 
dated 26-9-1953 was quite in accord with 
the provisions of law, although the official 
Receiver was not made a party to the 
final decree proc 8, because 
a` mortgagee was outside the Insolvency 
Act, The decision reached after full contest 
and hearing the parties opra as res 
judicata in the later proceedings, I, A. No. 
1009/1966 and precludes the Official Re- 
ceiver from contending that the decree is 
inexecutable against the charged property 
on the ground that the equity of redemp- 
tion vested in bim and he was not made 
a party to the final decree proceedings. 
Since no decision has been made on that 
point in A. A. O. No, 268 of 1966, the 
order-in A. A. Q. 268 of 1966 has not 
superseded Ex, B-21. To that extent 
alone the earHer decision in Ex. B-21 
operated as res judicata. The question 
whether E., P, No. 384 of 1963 was barred 
by time or not, was neither agitated, nor 
could be agitated in the earlier proceed- 
ings because, by that: time, no E. P, was 
filed, The District Judge was, therefore, 
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not right in holding that the order in 
Ex, B-21 operated as res judicata. The 
„question whether E. P, No. 384/1963 was 
C barred by time or not has, therefore, to 
be considered and decided in the sub- 
aa proceedings, i. e. I. A. No. 1009/ 


14, Under Art. 182 of the Limita- 
tion Act, 1908, the time-limit for execut- 
ing a decree is three years, when the cer- 
tified copy of the decree is not registered, 
and that time runs from the date of the 
decree or order. Under clause (2) of Art. 
182 of the Limitation Act, where there 
has been an appeal against the decree 
sought to be executed, the time com- 
mences to run from the date of the final 
order passed in the appeal. Under clause 
(5) of the said Article, the time com- 
mences to 1un from the date of the fina! 
order passed on an application to take 
amy steps in aid of execution of the decree. 
or order. Obviously, clause (2) of Art. 182 
of the Old Limitation Act does not apply 
to this case, because no appeal has been 
filed against the final decrée dated 26-9- 
1953 which is sought to be executed in 
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proceeding for setting aside the final 
decree, or for passing a fresh final decree. 
would not bring the case under clause 
(2) of Art. 182 of the Limitation Act, 


15, Can then the 
taken in I. A. Nos. 842 and 843 of 1954 
ind 138 of 1955 be considered as ‘steps in 
aid of execution’ of the decree sought to 
be executed? The learned Counsel for 
the respondent Bank contended that they 
are “steps in aid of execution”, whereas 
the learned Counsel for the appellant 
contended that they are all proceedings 
either for demolition or destruction of 
the final decree which is sought to be 
executed and, therefore, cannot be held 
to be steps in aid of execution of the 
decree, sought to be executed. 


16. The wording of Article 182 (5) 
of the old Limitation Act, shows that it 
is not necessary for the purpose of sav- 
ing limitation under Article 182 (5) that 
an application taken as a step in aid of 
execution should be made in a pending 
Execution Petition, In Kartar Singh v. 
Sultan Singh, AIR 1967 Punj 375, the 
judgment-debtor made an application for 
setting aside the decree, The decree-hol- 
der resisted that application, and the 
same was dismissed. Grover, J. {as he 
then was) of the Punjab High Court. held 
that:— 

NT. If he had taken any steps 
which would remove an obstacle to the 
further execution of the decree, he would 
be entitled to the benefit of this provi- 
sion. (i.e. Article 182 clause (5) of the old 
Limitation Act) 


In holding so, the learned Judge re- 
lied upon the decision in Pannalal v. 
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Smt. Saraswati Devi, AIR 1960 All 572; 
Ghanshyam v, Mukha, (1881) ILR 3 All 
320; and Jagdev Narain v. B. Kuer, AIR 
1928 Pat 612, in which it was laid down 
that any step, taken by the decree-holder 
to remove an obstacle thrown by the 
judgment-debtor or in the way of the 
execution of the decree, would be a step 
in aid of execution of the decree, In AIR 
1960 All 572; Dhavan, J., held that: 
the words ‘to take some 
step in aid of execution of the decree” in 
the third column against Article 182 of 
the Limitation Act, should be interpreted 
liberally in favour of the decree-holder, 
17. In Koppula Venkataswami v, 
Kukkapalli Polayya, (1962) 2 Andh WR 
41 = (ATR 1962 Andh Pra 357), a Divi- 
sion Bench of this Court, consisting of 
P. Chandra Reddy, C. J., and Narasim- 
ham, J., held that:—— 

EEEE If the proceedings have 
the effect of facilitating or advancing the 
execution to any extent or removing some 
obstacle from the way of execution, it 
may be well regarded as 3a step in aid 
of execution ............ 


18. An ao aeaio by one of the. 
decree-nolders for his appointment as a 
Receiver to safeguard the properties for 
the purpose of the realisation of the dec- 
ree therefrom in execution has been held, 
in Ayi Goundan v. Solai Goundan, AIR . 
1945 Mad 139 (FB), to be a step in aid 
of execution. In Jodh Singh v. Bhagwan 
Dass, AIR 1937 Lah 404; in a suit on a 
mortgage, a final decree was already pass- 
ed by the Court, but the decree-holder, 
being under misapprehension wrongly ap- 
plied ta the Court for a final decree, 
under Order XXXIV, Rule 4 (c) of the 
Civil Procedure Code, but otherwise duly 
prayed for the execution of the decree. 
The trial Court having already passed a 
final decree, rejected that application. On 
those facts, the learned Judges of the 
Lahore High Court held that the applica- 
tion, though irregular, was made in ac- 
cordance with law to the proper Court 
for execution, or was at least a step in 
aid of execution within the meaning of 
Article 182 (5) of the Limitation Act, and 
the formal application for execution 
brought within three years from the date 
of this application, was in time. 


19, The facts of the present case 
are: that, after the passing of the prelimi- 
nary mortgage decree dated 31-1-1953 
against K. Venkataratnam and his son, in 
favour of the respondent-Bank, one of 
the judgment~-debtors, i.e. K. Venkata- 
ratmam, was adjudged insolvent on 27-6- 
1953. Thereafter the final mortgage dec- 
ree was passed on 28-9-1953. The Bank 
bona fide thought that, after the adjudi- 
cation of one of the judgment-debtors as 
insolvent, the Official Receiver should be 
made a party to the decree and the ab-| 
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sence of the Official Receiver as a party 
might be an obstacle in the way of 
executing the decree obtained by it 
against the judgment-debtors’ mortgaged 
property. .Whether the Bank was right in 
thinking so or not, is besides the point 
and irrelevant. In order to remove that 
obstacle against the execution of the dec- 
ree and for facilitating the easy execution 
of the decree, the decree-holder (Bank) 
filed I. A. No. 199 of 1954 in the suit, to 
amend the final decree. That petition 
was, however, dismissed by the Court 
with certain observations that the Bank 
should file an application for setting aside 
the final decree and for passing a fresh 
final decree, In view of those observa- 
tions, the decree-holder Bank filed L A. 
Nos. 842 and 843 of 1954 and 138 of 1955. 
Those applications were filed to set aside 
the final decree and to pass a fresh final 
decree against the J. Ds. and the Official 
Receiver, after making the Official Re- 
ceiver a party-defendant to the suit, The 
object of the decree-holder in filing those 
three applications was to remove the 
obstacle that could possibly be laid by the 
judgment-debtors or the Official Receiver, 
against the sale of the mortgaged pro- 
perty in execution of the decree. Those 
applications were finally disposed of by 
this Court, by its order dated 5-7-1962, 
Le., B-21. Those applications were dis- 
_imissed. The fact of their dismi is not, 
however, so very material. The words 
“application to take step in aid of exe- 
cution” must be liberally construed to 
promote the ends of justice, and not to 
defeat a valid and lawful decree obtained 
by the Bank. I, therefore, hold that 
I. A, Nos. 842 and 843 of 1954 and 138 of 
1955 were steps in aid of execution of the 
decree. Those applications: have been 
finally disposed of by this Court, by its 
order dated 5-7-1962 Ex. B-21. E. P. Na 
384/1983 has been filed on 26-4-1963 i.e., 
within less than a year hen the date of 
the final order passed on those applica- 
tions. The time, therefore, commenced io 
run. from 5-7-1962 and the E. P. filed on 
26-4-1963 being within less than a year 
from 6-7-1962 is, therefore, not barred 
by time under Article 182 (5) of the old 
Limitation Act. 


20. The other questions as to the 
validity of the acknowledgments etc., are 
unnecessary in the view that I have 
taken, However, since lengthy argu- 
ments, running over some days have been 
advanced, I would like to consider those 


arguments also and give my finding 
thereon, 
21, Before finding out the validity 


of the acknowledgments, it is necessary 
to know whether, in fact, the Exhibits 
relied upon by the respondent-Bank, 
amount to ‘acknowledgments’ within the 
meaning of Section 19 of the Limitation 
Act, 1908. 
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22. The relevant portion of Sec- 
T 19 of the old Limitation Act, reads 
us: 

; “Sec. 19 (1):— Where before the ex- 
piration of the period prescribed for a 
suit or application in respect of any pro- 
perty or right, an acknowledgrñent of 
liability in respect of such property or 
right has been made in writing, signed 
by the party against whom such proper- 
ty or right is claimed, or by some person 
through whom he derives title or liabi- 
lity, a fresh period of limitation shall be 
computed from the time when the ac- 
knowledgment was So signed 

(2) xx xx XX XX 

Explanation:— (1) For the purposes 
of this Section, an acknowledgment may 
be sufficient, though it omits. to specify 
the exact nature of the property or right, 
or avers that the time for payment deli- 
very, performance or enjoyment has not 
yet come or is accompanied by refusal to ` 
pay, deliver, perform or permit to enjoy, 
or is coupled with a claim to set off or is 
addressed to a person other than the per- 
son entitled to property or right. 


Explanation: (2) xx xx 
Explanation: (3) XX XX 
22-A. The requirements of a.valid 


acknowledgment to give a fresh startinu 
point for the period of limitation. have 
been stated by the Supreme Court in 
Tilak Ram v, Nathu. AIR 1967 SC 935 
thus:— i 

EEE The section requires (i) an 
admission or acknowledgment, (ii) that 
such acknowledgment must be in respect 
of a liability in respect of property >c 
right; Gii) that it must be made before 
the expiry of the period of limitation an3 
(iv) that, it should be in writing and 
signed by the party against whom such 
property or right is claimed. Under the 
Explanation, such an acknowledgment 
need not specify the exact nature of the 
property or the right claimed.” 


23. The above denon was fol- 
lowed by the Supreme Court in its later 
decision in I. C. Mills v. Aluminium 
Corporation of India. AIR 1971 SC 1482: 


24. In S. F. Mazda v. Durga Pro- 
sad, AIR 1961 SC 1236: Gajendragadkar. 
J. (as he then was), speaking for the Sun- 
reme Court observed that:—. 


ENNE E It is a mere acknowledg- 
ment of the liability in respect of the 
right in question. ............ The Statement 


on which a plea of acknowledgment js 
based must relate to a present subsisting 
liabilitv. though the exact nature or the 
specific character of the said liability mav 
not be indicated in words. Words used 
in the acknowledgment must. however, 
indicate the existence of jural relationship 
between the parties. such as that of deb- 
tor and creditor. and it must appear that 
the statement is made with the intention 
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to admit such jural relationship. Such 
intention can be inferred by implication 
from the mature of the admission and 
need not be expressed.in words, If the 
Statement is fairly clear then the inten- 
tion to admit the jural relationship mav 
be implied from it. ........... 


NS ENPE In sonsteuing the words 
used in the statement made in writing on 
which a plea of acknowledgment rests, 
oral evidence has been expressly exclud- 
ed, but surrounding circumstances can al- 
wavs be considered” 


aoe Stated generally, Courts lean in 
oe of a liberal construction of such 
Statements, though it does not mean that 
where no admission is made one should 
be inferred, or where a statement is made 
clearly intending to admit the existence 
of jural relationship such intention should 
be fastened on the maker of the state- 
ment by an involved or far-fetched nro- 
cess of reasoning,” 


25. In the Shivakashi Match Ex- 
porting Co. v. R. Mohanlal Bros., (1963) 
1 Mad LJ 382 = (AIR 1963 Mad 403), a 
Division Bench of the Madras High 
Court, on the following facts:— "a...se 
the defendant by his letter dated 3-6- 
1951 acknowledged the receipt of a sum 
of Rs. 1001/- by way of advance under 
the contract. In reply to this letter, 
plaintiff sent a letter protesting that he 
was guilty of breach of contract and rel- 
terating his claim in respect of the advance 
amount paid. The defendant’s advocate 
then wrote to the plaintiff on 30-7-1951 
a letter which, as he stated, ‘was in con- 
tinuation of my letter dated 3-6-1951...... 
held that:-— 

a E E It is clear from this that 
the letter dated 3-6-1951 was treated as 
part of the letter dated 30-7-1951. There- 
fore, it would follow that if the letter 
dated 3-6-1951 were to be regarded as 
containing an acknowledgment of the ob- 
. ligation to pay back the sum of Rs. 1001/-, 
the advance paid, the acknowledgment 
can be treated as having 
30-7-1951 as well, as the second letter ex- 
pressly says that it was in continuation of 
the former Riese impliedly adopting 
the Same .........0.. 


26. In Achuthan V, Abdu, AIR 
1925 Mad 675: Madhavan Nair. J.. held 


AREA An acknowledgment under 
Section 19 in itself should import that the 
person making the acknowledgment is 
then under an existing lability and such 
liability cannot be read into it by proof 
aliunde. 

IAT The mere statement of a 
fact that a decree was passed against a 
party on a certain date for a certain 
amount, is not an acknowledgment that 
tbe decree is capable of execution So as 
to.come within Section 19, Jt is a mere 
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statement of fact that a decrce was pass- 
ed and not an acknowledgment. that there 
was a present liability under the dec- 
Tee.” i 
27. It is in the light of the afore- 
said decisions that the question has to be 
considered whether, the Exhibits relied 
upon by the respondent-Bank, amount to 
acknowledgments of liability by the deb- 


tor. 

28. © The date of the final decree is 
26-9-1953. Under Article 182 of the Old 
Limitation Act, the period prescribed for 
executing such decree is three years, ie., 
an Execution Petition should be filed be- 
fore 26-9-1956. Ex. B-1 is I. A. No. 1591 
of 1954, dated 16-8-1954, filed by the deb- 
tor in I. P. No. 20 of 1952. In paragraph 
(6) of that petition, it was stated that:— 

EERS Only item of immovable 
property owned by the petitioner is a 
terraced house in Brodipet, Guntur. The 
petitioner borrowed a sum of Rs, 12,500/- 
from the Canara Industrial Syndicate 
Bank, Guntur and offered security of the 
terraced house at Brodipet by wav of 
equitable mortgage. The said Bank has 
filed O. S. No. 163/52 for the recovery of 
the claim and a preliminary decree has 
been passed ` on 31-1-1953, Application 
a final decree is pending before the 

urt.” 


i hguieeaeaseen - The total unsecured labi- 
lities of the petitioner amount to Rupees 
1,00,000/- while the secured debt due to 

Canara Industrial Syndicate Bank 
amounts approximately to Rs. 15,000/-. 
After satisfying the secured debt, the pro- 
ceeds from the terraced building would 
not be more than Rs. 15,000/- and the 
money realised would not be sufficient to 
pay the creditors at the rates of Annas 2 
and pies 5 in a rupee.” 

The debtor, with those .averments, pray- 
ed that the proposal of scheme made by 
him be approved, Undoubtedly, this peti- 
tion filed in Court, in the ee pro- 

an a 

sion of liability. Sufficient details of the 
liability have been given-and he prayed 
for the approval of the scheme for pay- 
ment of those debts. It is conceded by 
the other side that it amounts to an ac- 
knowledgment within the meaning of Sec- 
tion 19 of the Limitation Act. Therefore, 
limitation starts from 16-8-1954. 

29. Now I come to Ex. B4, ie, 
I. A, No. 835 of 1956 in L P, No. 20 of 
1952 dated 28-3-1956. Im paragraph (2) 
of this petition, made by him, the insol- 
vent referred to the proposal of compo- 
sition of creditors filled in I. A. No 159i 
of 1954 for acceptance by the Court, This 
petition also amounts to an acknowledsg- 
ment because it refers to the earlier 
petition, Ex. B-1, The contents of Ex. 
B-1 must be considered to have been jn- 
corporated in Ex. B-4. Since Ex. B-4 
was filed on 28-3-1956 the period of Emi- 
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on run from 28-3- ete 


` 30. Similar is the pe Ex, 
B-7 ie, I. A. No. 709 ) of 1957, ated 30-3- 
1957. So the time should be considered 
to commence from 30-3-1957, 


3L In Ex. B-12, I. A. No. 289 of 
1959, dated 27-1-1959, In paragraph (9) 
the insolvent, K. Venkataratnam, stated 


Moeis The amount due to the Canara 
Industrial Syndicate Bank Ltd. Guntur 
under the preliminary decree passed in 
O., S. No. 163 of 1952 on the file of the 
Sub-court, Guntur, amounts to Rs. 15,000. 
After deducting the amount due to the 
secured creditor there will not be suffi- 
cient assets to enable a distribution at 
any rate over and above 3 Annas in a 
TUPEE. sasessussses The creditors Nos. 1 to 
30 have expressed their willingness tə 


the terms proposed hereto before and to 


discharge the petitioner from all labili 
This is clear admission of his liability to 
the respondent-Bank and amounts to an 
acknowledgment. The Hmitation, there- 
fore, commehced to run from 27-1-1959. 
32. Exs. B-4 and B-7 which make 
a reference to the earlier petitions filed, 
wherein the acknowledgment has been 
made, serve as acknowledgments within 
meaning of Section 19 of ‘the Limitation 
Act, in view. of the decision of the Mad- 
ras High Court in (1963) 1 Mad LJ 382 
= (AIR 1963 Med 408).. 
33. Ex. B-18 is another pennon: 
L A, No. ae of 1961 filed by the debtor 
in the insolvency proceedings on 22-4- 
1961. This pean ae refers to the scheme 
: boe e of creditors in Ex. B-12, 
_ L A. No. 289/1959. This would, cer- 
y, amount to an acknowledgment, 
ag the period of “Timitation will com- 
mence to run from 22-4-1961. The Exe- 
cution Petition (E. P. No. 384/1963) has 
been filed on 26-4-1963 ie., within 
years from 22-4-1961. I, therefore, hold 
that the above Exhibits, viz., Exs. B-1, 
B-4, -B-7, B-12 and B-18 are ‘acknowled- 
ments’ within the meaning of Section 19 
of the old Limitation Act. Each subse- 
quent petition is within three years from 
the date of the preceding petition. The 
above acknowledgments not only show 
that there was a jural relationship be- 
tween the person acknowledging the lia- 
bility and the creditor but also show an 
admission om the part of the debtor of his 
- subsisting liability. I, therefore, hold that 
these acknowledgments, if valid in law, 
would save the limitation and the E, P. 
would be considered as within time, . 


34, I will now consider the ques- 
tion of validity of the acknowledgments. 
learned Counsel appearing for the 
appellant, Official “Receiver, contended 
that, after executing the mortgage over 
the house, what was left in the mortgagor 
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down that:— 
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K. Venkataratnam, was only the equity 
of redemption. The equity of redemption , 
vested in the Official Receiver by virtue 
of the order of adjudication passed on 
27-68-1953, The effect of adjudication and 
the vesting of the property in the Official 
Receiver is that the mortgagor, K: Venka- 
taratnam, has lost all interests in the 
mortgaged property and at the time when 
the acknowledgments were made by him, 
he was mot competent to make such ac- 
knowledgments, because there was n^ 
jural relationship between K, Venkata - 
ratnam. and the respondent-Bank. 
now consider the authorities relied upon 
by the appellant’s counsel in support of 
argument, 

35. There was once a conflict of 
judicial opinion on the question whether 
a mortgagor could, after he had lost all 
his interest in the mortgaged property. 
make a valid acknowledgment under Sec- 
tion 19 of the Limitation Act so as to 
give a fresh starting point of limitation 
to the mortgagee to enforce his claim. 
That controversy was set at rest by the 
decision ofthe Privy Council in Bank of 
Upper India v. Skinner, (1942) 2 Mad LJ 
559 = (AIR 1942 PC 67) wherein it was 
held that:— 


E T PENA Acknowledgments made by 
a mortgagor after he had parted with all 
his interest in the mortgaged property to 
a r do not bind the purchaser.” 


To the same effect was the 
Full Een decision of the Madras High 
Court in Pavayi v, Palanivela Goundan, 
AIR 1940 Mad 470 (FB). The Full Bench 
of. the Madras High Court held in that 
case that a mortgagor who has lost all 
interest in the mortgaged property, can- 
not, by acknowledgment within the mean- 
ing of Section 19 or by payment of inte- 
rest or principal within the meaning of 
Section 20, bind the person on whom his 
interest has devolved. 


| 37. The above Full Bench decision 
was followed by the Supreme Court in 
Monimala Devi v. Indu Bala, AIR 1964 
SC 1295. The Supreme Court has laid 


A AEAEE A mortgagor whose inte- 
rest in the equity of redemption îs trans- 
ferred by assignment, sale or otherwise to 
another person, is not a ‘person liable to 
pay the debt’? within the meaning of Sec- 
tion 20. -Part payment made by him to- 
wards principal or interest, ` therefore. 
does not extend the period of limitation 
for enforcement of the mortgagor against 
the transferee of the equity 
tion. If by the transfer or assignment of 
his interest the mortgagor has lost all his 
Interest in the mortgaged property, part 
pom ayment will not extend the period of 

tation, for, at the date of the pay- 
ment he is not the ‘person liable to pav 
the mortgage debt’,”’ 


of redemp- . 
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The words “person liable to pay the 
debt” occurring in Section 20 of the 
Limitation Act are not found in Sec. 19 of 
the Limitation Act. Under Sec. 19 to give 
a fresh starting point of limitation, the 
acknowledgment must be = by a party 
against whom such property of right ‘s 
claimed. This difference in language, be- 
tween those two sections, has to be borne 
in mind in deciding this case, 


38. There is no doubt that the 
words “a person Heble to pay” in Sec- 
tion 20 (1) of the Limitation Act are of 
wide import and that, the Official Re- 
ceiver, in whom the estate of the mort- 
gagor vested on his adjudication, comes 
within the sweep of those words, so as to 
give ‘a fresh starting point of limitation 
for the suit on mortgage under Section 
20 (1) of the Limitation Act; See: Dikshi- 
WE is Setti, (1955) 1 Andh 

2 


The question before me is not 
ae the Official Receiver in whom 
the estate of the insolvent vests, can ac- 
knowledge under Section 19 or make pay- 
ment under Section 20 of the Limitation 
Act so as to give a fresh starting point of 
limitation, but the question is whether 
the insolvent, after adjudication, cam ac- 
knowledge so as to furnish a fresh start- 
ing point of limitation, In other words, 
does the mortgagor, after being adiudg- 
ed insolvent, cease to be “a person liable 
to pay” within the meaning of the provi- 
sions of the Provincial Insolvency Act? 

40. In Avadai Ammal v. K. L. S. 
Subburamier, AIR 1971 Mad 485, the 
Division Bench of the Madras High Court 
did not propose to decide the question 
whether, after the vesting of the property 
of the insolvent in the Official Receiver 
pursuant to an order of adjudication, the 
insolvent could: validly acknowlede a 
debt, secured or not, This decision, 
therefore, would not render any assis- 
tance to the Official Receiver in this case. 


ål. In Ramgopal v. Muttu Krishna, 
AIR 1957 Mad 1, the effect of Section 28 
(2) of the Provincial Insolvency Act has 
been, stated thus:— 

EPE EE The effect of Section 28 (2) 
Ís on So far as the properties are con- 
cerned, insolvent completely goes out of 
the picture. His ownership in the proper- 
ties, at least temporarily, ceases and be- 
comes fully vested in Court for the Offi- 
cial Receiver, In other words, the Court 
or the Official Receiver panee in the 
shoes of the insolvent and he has all the 
rights and privileges which the insolvent 
may HAave.....crccccces 
It was farther held in that case that the 
Official Receiver was not an agent of the 
insolvent when he gave the acknowledg- 
ment of the insolvent’s Hability and that, 
the Official Receiver was a party against 
whom such property or right could be 
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claimed so as to furnish a fresh starting 
point of limitation under Section 19. 

42. None of these decisions, in my 
opinion, helps the Official Receiver (ap- 
pellant) fin this case, Not a single case 
has been cited before me by the learned 
Counsel for the appellant Official Re- 
ceiver, which has laid down that, after 
adjudged insol- 
vent, he loses his power to an ac- 
knowledgment under Section 19 of the 
Limitation Act, so as to furnish a fresh 
starting point of limitation. ‘The cases 
cited by the learned Counsel for the Offi- 
cial Receiver, only show that till the 
order of adjudication is made, an insol- 
vent can always make an acknowledg- 
ment under Section 19. Those cases are 
not authorities for the proposition that, 
after adjudication, the mortgagor cannot 
make an acknowledgment: under Section 
19 of the Limitation Act. 


43. In Subbaiah v. Ramasami, 
ATR 1954 Mad 604 (FB), a Full Bench of 
the Madras High Court considered the 
effect of a mortgage decree passed against 
a mortgagor who had been adjudged in- 
solvent, and without the Official Receiver 
being made a party to it. In that case, 
it has been held that:— 

er Where during the pendency 
of a suit on mortgage, the mortgagor is 
adjudged insolvent but the decree is pass- 
ed without making the official assignee a. 
party to the suit, and the decree-holder 
purchases the property. in execution of 
the decree, the decree and the proceed- 
ings are not null and void in the sense 
that they have no legal effect at all, The 
proceedings are only ineffective to bind 
the equity of redemption which is vested 
in the Receiver. As he was not a party 
to the proceedings, the property could not 
be validly sold so as to confer title on 
the auction-purchaser and such a sale 
has no effect on the property in the ab- 
sence of the Receiver 


44, By the above decision it is 
clear that the property of a mortgagor, 
who has been adjudged insolvent, can be 
proceeded against by the mortgagee with- 
out the Official Receiver, and the only 
effect of it Is that the equity of redemp- 
tion which vested in the Official Receiver, 
would mot be affected by sale in execu- 
tion of the mortgage decree. 

45, In his separate judgment, 
Subba Rao, J. (as he then was), in the 
above Full Bench decision observed that— 

CETA Insolvency does not ope- 
rate as Civil death. The insolvent’s pro- 
perty vests in the Official Receiver for the 
purpose of a ring the estate and 
for meeting the claim of the creditors. 
The Act does mot affect the capacity of 
the insolvent to enter into contracts an4 
otherwise deal with the property. He is 
in a position of a person who has alienat- 
ed all his property, or otherwise lost it, 
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but his position cannot be equated to that 
of a minor or a lunatic, ............ If the 
properties that vested in the Official Re- 
ceiver are sold as if they were the pro- 
perties of the insolvent, the sale would be 
valid and the judgment-debtor cannot 
question the validity of the sale. ......... h 


46. In my opinion, nome of these 
cases cited by the parties, discusses the 
position of an insolvent in regard to his 
power to acknowledge a mortgage debt 
after being adjudged insolvent. 
brings me to the question as to what is 
the effect of adjudication under the Pro- 
vincial Insolvency Act. 

47. Sub~-sections (2) and (6) of 
Section 28 of the Provincial Insolvency 
Act are important for the disposal of this 
appeal, Those sub-sections read thus: 

“Section 28 (1): xx XX 


(2) On the making of an order of ad- 
judication, the whole of the property of 
the insolvent shall vest in Court or. in 


Receiver as hereinafter provided and shall . 


be divisible among the creditors and 
thereafter, except as provided by this 
Act, no creditor to whom the in- 
solvent is indebted in respect of 
any debt provable under this Act, 
shali, during the pendency of the 
insolvency proceedings have any remedy 
against the property of the insolvent in 
respect of the debt, or commence any 
suit or other legal proceedings except 
with the leave of the Court and on such 
terms as the Court may impose. 

(3) x x x x 

(4) x x x x 


(5) x x x x 

(6) Nothing in this section shall affect 
the power of any secured creditor to rea- 
lise or otherwise deal with his security 
in the same manner as he would have 
been entitled to realise or deal with it if 
this section had not been passed. ...... 

48. The general scheme of 
Act is that the secured ‘creditor stands 
outside the insolvency proceedings, un- 
less he himself chooses to submit to the 
jurisdiction of the Insolvency Court, The 
conditions on which a secured creditor 
can come in insolvency proceedings to 
prove his debt and claim a dividend, are 
laid down ‘in sub-sections (1) to (5) of 
Section 47 or the Act, Under those condi- 
tions only he can participate and have a 
share in the distribution of the insolvent’s 
estate. If the secured creditor does not 
comply with those conditions, he is ex- 
cluded from having a share im dividend. 
Unless the secured creditor submits him- 
self to the jurisdiction of the Insolvency 
Court, the latter has no right to interfere 
with the former’s claim, Even where the 
Receiver issued motice to the mortgagee, 
whose debt was included in the schedule 
of liabilities filed by the debtor, to prove 
his claim but he failed to appear, 
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failure to so appear and prove his debt 
in insolvent cannot take away his right 
to enforce the security; (See Sheo Raj 
Singh v. Gowri Sahai, (1899) ILR 21 All 
227). On adjudication the equity of re- 
demption only vests in the Receiver. The 
value of the insolvent’s right to redeem 
that property cam only be his assets 
available for distribution. Thus, the In- 
solvency Court has, ordinarily, mo juris- 
diction to restrain a mortgagee from pro- 
ceeding with a suit to enforce his mort- 
gage, or to prevent him from selling the 
property, except where the validity of the 
mortgage is called in question, In view 
of Section 28 (6) of the Provincial Insol- 
vency Act, I am unable to agree with the 
learned Counsel for the appellant, Official 
Receiver, that the mortgagor is not “a 
person. liable to pay” the mortgage debt 
after his adjudication. It is always open 
to the mortgagee to enforce his security 
without submitting himself to the juris- 
diction of the Insolvency Court. In such 
a case, the mortgagor is the “person lia- 
ble to pay” within the meaning of Sec- 
tion 19 of the Limitation Act against 
whom the mortgagee’s right is claimed. I, 
therefore, overrule the objection of the 
learned Counsel for the appellant that 
the mortgagor, K. Venkataratnam, had no 
power to acknowledge the mortgage debt 
after he was adjudged insolvent so as to 
furnish a fresh period of limitation under 
Section 19 of the Limitation Act, All the 
acknowledgments which have been dis- 
cussed at some length in the preceding 
paragraphs of this judgment, are acknow- 
ledgmenmts of liability made before the 
expiry of the period prescribed, or the 
extended period under Section 19 of the 
Limitation Act, in respct of the property, 
by the person against whom such pro- 
perty or right is claimed. Those acknow- 
ledgments not only admit the jural rela- 
tionship between the mortgagor, K. Ven- 
kataratnam, and the decree-holder Bank, 
but also his liability thereunder, They 
are therefore, in my opinion, valid ac- 
knowledgments which could be relied 
upon by the. decree-holder Bank so as to 
enlarge the period of limitation under 
Section 19. 

49, Recourse to Section 14 of the 
Limitation Act, for saving the Execution 
Petition from the bar of limitation is, 
therefore, not necessary in this case. 
therefore, do not propose to consider the 
decision in Madhav Rao v. Ramkrishna, 
AIR 1958 SC 767, relied upon by ‘the 
ee Counsel for the Official Re- 
ceiver. 


50, I, therefore hold that the 
Execution Petition No. 384 of 1963 is 
within time under Article 182 (5) of the 
old Limitation Act and the acknowledg- 
ments made by the insolvent are valid 
acknowledgments within the meaning ol 
Section 19 of the Limitation Act, amd 4 
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consideration of those ` acknowledgments 
does establish the case of the decree-hol- 
der Bank that the Execution Petition is 
within time. 

51. The last question that has 
been argued, was that the insolvent’s ad- 
mission of liability under Section 19 of 
the Limitation Act, did not bind his son, 
in view of Section 28-A of the Insolvency 
Act. In Venkata Suryanarayana v. Offi- 
cial Receiver, AIR 1965 Andh Pra 451, a 
Division Bench of this Court, consisting of 
Satyanaryana Raju, C, J. and Chandra- 
sekhara Sastri, J., observed that: 


oS penawaeoee Under Section 28-A of the 
Provincial Insolvency Act, 1920, the share 
of the son of the insolvent in the joint 
family property does not vest in the Offi- 
cial Receiver. What vests in the Official 
Receiver is only the father’s power to sell 
the son’s share for discharging father’s 
debts which are not illegal and immoral. 
But once the son files a suit for partition 
and thus becomes divided in status from 
the father, the father’s power to sell the 
son’s share to discharge his debts, thougn 
incurred before the division in status, 
ceases and the father can no longer sell 
ree son’s share for the discharge of his 
ebts,” 


52. It has not been the case of 
K. Venkataratnam, the mortgagor. or his 
son that the debts contracted by K. Ven- 
kataratnam from the respondent~Bank 
were either immoral or illegal. K. Ven- 
kataratnam’s son has mot filed suit 
partition. Till he files a suit for parti- 
tion, the father’s power to sell the son’s 
share, which vests in him under Section 
28-A, is mot affected. Moreover, that 
question does not arise here, because K, 
Venkataratnam’s son also was a judg- 
ment-debtor in the mortgage decree, In 
view of my finding that E. P. No. 384 of 
1963 is within time, the son’s interest in 


the family property also can be proceed- - 


ed against in enforcement of the mort- 
gage, without reference to the Official 
Receiver. I, therefore, find no force in 
any of the contentions raised on behalf 
of the Official Receiver, The appeal, 
therefore, fails and is, accordingly, dis- 
missed, 

53. Before closing the judgment, 
I would like to observe that the conduct 
of the appellant, Official Receiver, dis- 
closed in this case, is not a commendable 
one. The Official Receiver is an officer 
of the Court. The Courts exist only for 
promoting justice and to see that the just 
claims and decrees obtained by the cre- 
ditors are discharged by the debtors. In 
the instant case, the Official Receiver has 
been conducting the proceedings over a 
long number of 21 years from 1953 on- 
wards, with a view to defeat the lawful 
decree obtained by a secured creditor. To 
a question asked by me as to whether the 
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unsecured debts have been proved in this 
case, the learned counsel for the Official 
Receiver submitted that there were no 
properties other than the secured house 
which vested in the Official Receiver and, 
therefore, no unsecured debts have been 
proved till now, If that is so, it is obvious 
that there is no estate or funds of the 
insolvent in the hands of the Official Re- 
ceiver which could be utilised for the 
purpose of conducting these proceedings. 
Wherefrom he obtained funds for conduct- 
ing this long litigation, is not known, The 
creditors, who have not proved their 
debts in the insolvency, cannot be con- 
sidered to have advanced moneys for this 
litigation, because they have neither 
proved their debts till now, nor is it esta- 
blished that those debts are true and 
genuine. It, therefore, follows that the 
insolvent is behind this litigation to avoid 
the discharge of a lawful decretal debt. 


In the result, the appeal fails and is 
accordingly dismissed with costs. Leave 
granted. 


. Appeal dismissed. 
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S. OBUL REDDI, C. J. AND 
MADHUSUDAN RAO, J. 


Nawab Mir Barkat Ali Khan, Appel- 
lant v. Nawab Zulfiquar Jah Bahadur 
and others, Respondents, 


A. A. O. No. 112 of 1973, D/- 20-11- 
1974.* 


(A) Civil P. C. (1908), Order 39, R. 1 
— Temporary injunction — When can 
be granted — Principles. 


The grant or refusal of a temporary 
injunction is covered by three well esta- 
blished principles viz., (1) whether the 
petitioners have made out a prima facie 
case (2) whether the balance of conve- 
favour i.e., whether 
it would cause greater inconvenience to 
them if the injunction is not granted than 
the inconvenience which the opposite 
party would be put to if the temporary 
injunction is granted and (3) whether the 
petitioners would suffer irreparable in- 
jury. With the first condition as sine qua 
non, at least two conditions should be 
satisfied by the petitioners conjunctively 
and a mere proof of one of the three con- 
ditions does not entitle them to obtain a 
temporary injunction in their favour, (Mn 
the instant case, the temporary injunction 
was refused as none of the said condi- 
tions was satisfied.) (Para 15) . 


*(Against order of Addl, Chief J.-Cum- 
Spl. J., for ACB and SPE Cases City 
Civil Court, Hyderabad, D/- 19-4-1973). 


AS/CS/A180/75/MBR 
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Cases Referred: Chronological Paras 
(1970) 75 ITR 133 (Andh Pra} 17 


AIR 1968 SC 947 = (1968) 2 SCR 292 16 
(1912) 16 Ind Cas 359 = 17 Cal LJ 427 21 


Advocate~-General and Anwarullah 
Pasha, Habeeb Hussain, for Appellant; 
M. L. Ganu and P, Prakasarao (for No. 3) 
and Gopal G, Naik, (for Nos, 4 to 6), for 
Respondents. 


MADHUSUDAN RAO, J.:— This is 
an appeal against an order of injunction 
pendente lite passed by the learned Ad- 
ditional Chief Judge-cum-Special Judge 
for SPE cases, City rie Court, Hydera- 
bad in L A. 41/73 in O. S. 8/72. The ap- 
pellant is the first respondent i in the Inter- 
locutory Application and the first defen- 
dant in the suit, The respondents 1, 2 and 
3 are the petitioners before the. lower 
Court and they are the defendants 5, 6 
and 9 in the suit. The other respondents 
4 to 6 are the three plaintiffs who insti- 
tuted the Suit O. S. 8/72. For the pur- 
pose of convenience the parties will be 
referred to in this judgment by their 
positions in the suit. 

2. The facts which led up to this 
appeal are as follows: 

The late Nizam of Hyderabad nomi- 
nated his grandson, the 1st defendant, be- 
fore his death as successor-Ruler of the 
State of Hyderabad and sought the neces- 
sary recognition of the Government of 
India. A certificate of Recognition in 


favour of the 1st defendant as the Ruler. 


of the State of Hyderabad was issued by 
the Government of India with effect from 
the 24th February, 1967 — the date on 
which the Nizam died. Soon after the 
death of the Nizam, the first defendant 
came into possession of all the moveable 
and immovable properties of the Nizam. 
3. Shortly after the death of the 
late Nizam, his legitimate daughter 
Ahmedunnisg Begum, the 4th defendant 
filed Writ Petition No. 863 of 1967 in 
this Court challenging the: Certificate of 
Recognition issued in favour of the Ist 
defendant, The Writ Petition was allowed 
under an order dated 29-1-1968. The ist 
defendant preferred an appeal against the 
order before the Supreme Court of India. 
While the matter was pending in the 
Supreme Court the parties entered -in- 


to a compromise and the Ist defendant's 


appeal was allowed by the Supreme 
Court in view ‘of the compromise, In the 
year 1968 the Ist defendants father Mir 
Himayat Ali Khan Azam Jah Bahadur 
filed O. S, 105/68 in the court of the 
Chief Judge, City Civil Court, Hyderabad 
for administration of the. estate of the 
late Nizam and for separate possession 
of 7/20 share. While the suit was pending 
he filed W. P, 966/69 in the High Court 
challenging tha Certificate of Recognition 
issued in favour of the lst defendant. 
‘Later he filed I. A. 1258/69 withdrawing 
O. S, 105/68. By its order dated 22-8- 
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1969 the Court dismissed the suit as with- 
drawn, He had also filed a Memo before 
the High Court withdrawing W. P. 966/69 
and the High Court dismissed the writ 
petition by an order dated 18-8-1969 in 
view of the withdrawal memo. 

å. After the demise of the late 
Nizam, the Ist defendant filed Estate 
Duty Returns disclosing all the assets of 
the late Nizam. On the basis of the Re- 
turns, a provisional demand of Rs, 1.36 
crores Was made and the lst defendant 
paid the Duty after selling the personal 
jewellery of the late Nizam valued at 
about Rs, 20 lakhs and other assets such 
as gold bonds, shares, securities ete. He 
has further disposed of many items of 
the estate in the years 1968, 1969, 1970 
and a 


While so, Nawab Imdad Jah 
Bahadur, Nawab ‘Nawazish Jah Bahadur 
and Nawab Fazal Jah yo (the three 
plaintiffs) instituted O. S. 8/72 on 31-1- 
1972 against the ist defendant and 34 
others for partition of the Schedules B to 
D properties, for allotment of their shares 
(which would come to 42/376) and for 
mesne profits. It is alleged that the pro- 
perties are the matruka of the late Nizam’ 
of Hyderabad and that the plaintiffs and 
defendants are entitled to specific shares 
in the properties as per Mohammadan 
Law. It is further alleged that the Ist 
plaintiff is the son of the late Nizam 
through his wife Jani Begum and that 
the second and third plaintiffs are the 
sons of the late Nizam through his wife 
Laila Begum. It is also alleged that the 
properties of the late Nizam devolved on 
his heirs in accordance with the Muslim 
Law and that the Nizam was survived by 
two widows, 15 sons including the three 
plaintiffs and 17 daughters all of whom 
have specified shares, 

8. The ist defendant filed written 
statement raising various contentions and 
pleading that the suit is merely specula- 
tive and calculated to harras him. It ts 
also hig contention that the properties in 
question are not the matruka of the late 


. Nizam and that he took possession of all 


the properties of the late Nizam not by 
inheritance but in his own right, in ac- 
cordance with the law and custom gov- 
erning succession in the Asif Jahi dynasty. 
It ‘is further pleaded that most of the im- 
movable properties detailed in the B 
schedule were not the properties of the 
late Nizam but are his own properties, he 
having acquired them through gift deeds 
capes by the late Nizam in his life- 
e. 


7. While instituting the suit, the 
three plaintiffs have filed an Interlocu- 
tory-Application (I, A. 42/72) under Order 
39, Rule 1 and Section 151; Civil Proce- 
dure Code impleading the defendants 1, 2 
and 4 as respondents, It was prayed in 
the application that the defendamts 1, 2 
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and 4 may be restrained from alienating, 
removing, disposing or dealing in any 
manner with the properties mentioned in 
Schedules B and C annexed to the plaint. 
By an order dated 1-2-1972 the Court 
granted am ex parte interim injunction 
and directed notice to the defendants 1, 
2and 4. The 1st defendant opposed the 
application contending that the plaintiffs 
had no manner of right in any of the suit 
properties, that they are not the legitimate 
sons of 
mothers of the plaintiffs were not the 
legally wedded wives of the late Nizam. 
It has been further contended that when 
two of the legitimate children of the late 
Nizam instituted legal proceedings in the 
years 1967, 1968 and 1969 for a share in 
the properties left by the late Nizam, thé 
plaintiffs have not chosen to prefer any 
claims till the year 1972 i e. almost five 
years after the demise of the late Nizam. 
Another contention raised in the counter 
is that some of the palaces mentioned in 
the plaint B schedule were gifted by the 
late Nizam to the Ist defendant in the 
year 1967 itself and that the said proper- 
ties did not form part of the estate of the 
late Nizam, 

8. The second defendant filed an 
affidavit generally supporting the case of 
the Ist defendant and specifically plead- 
ing that he and his mother jointly pur- 
chased Chamllya Palace on 4-2-1960 un- 
der a registered sale deed and that the 
other palace Mahboob Mansion was gifted 
to him in the year 1957. by the late 
Nizam. The three plaintiffg filed seven 
documents (Exs. A-1 to A-7) and the de- 
fendants 1 and 2 filed 12 documents 
(Exs. B-1 to B-12). 

9. On an examination of the 
documents filed and on a consideration 
of the contentions of the parties, the 
learned Additional Chief Judge held that, 


the plaintiffs have mo prima facie case in, 


their favour and accordingly 

the application 

the interim injunction granted on 1-2- 

1972 by his order dated 24-2-1972. The 

plaintiffs Aled an appeal (A. A. O. 227/72) 

a Court against the Pin in I. A. 
72, 


10. When the appeal was being 
heard by the High Court, the plaintiffs 
_ attempted to show by filing some addi- 
tional evidence that the gift deeds exe- 
cuted by the late Nizam in favour of the 
lst defendant were nominal and that in 
any event the properties gifted must be 
deemed to have been reconveyed to the 
late Nizam. This Court rejected the ap- 
plication for admission of the additional 
gree observing that no plea was taken 
in the trial Court as regards the nomi- 
nality of the gift deeds or whether they 
were the subject-matter of reconveyance 
in favour of the Nizam. By its order 
dated 18-8- 1972 this Court dismissed the 
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the late Nizam and that the 


for injunction, vacating. 
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appeal preferred by the three plaintifis 
holding that the plaintiffs have not made 
out a prima facie case or that any irre~ 
eee injury would result to the plain- 


il, On 12-3-1973 ie, about 7 
months after the above-referred order of 
the High Court, the defendants 5, 6 and 
9 in the suit have filed L A. 71/73 under 
Order 39, Rules 1 and 2 and Section 151, 
Civil Procedure Code praying for an in~ 
a ar to the one prayed for in 

A. 42/72. The petitioning defendants 5 
aoe 6 are the brothers of the plaintiffs 2 
and 3 while the petitioning 9th defen- 
dant is their sister. Reiterating the same 
allegations as were made by their brothers 
the EE and third plaintiffs in L A. 
42/72 and making some more additional 
allegations to the effect that the 1st de- 
fendant has no valid title in the palaces 
gifted to him by the late Nizam in so far 
as he i cca has the properties to the 
late Nizam, the petitioners prayed for an 
injunction in respect of the B Schedule 
properties. They impleaded the 1st defen- 
dant as the Ist respondent and the three 
plaintiffs as the respondents 2 to 4. 

12. The ist defendant again resist- 
ed the application repeating the same 
contentions as were raised in the pre- 
vious I, A. amd further stating that he 
did not at any: time reconvey the proper- 
ties gifted to him by the late Nizam. In 
the inquiry, no oral evidence was adduced 
by any of the parties. Défendants 5, 6 


- and 9 filed Exs. A-1 to A-23 while the 


lst defendant filed Exs. B-1 to B-20, The 
plaintiffs have filed Exs. B-21 to B-40, 
13. On a consideration of the 
documentary evidence, the learned Addi- 
tional Chief Judge alowed the petition 
and issued an injunction restraining the 


-ist defendant a alienating or other- 


wise dealing with the properties men- 
tioned in the B Schedule annexed to the 
plaint till the disposal of the suit. Ag- 
grieved with the order, the lst defendant 
has come up in ap 

The learned Advocate-General 
appearing for the lst defendant-appellant 
contends that the lower court did not 
exercise its discretion properly in grant- 
ing the injunction. He says that the prin- 
ciples granting a temporary injunction 
have been misapplied by the trial Court, 
that there is absolutely no prima facie 
case in favour of the defendants 5, 6 and 
9, that these defendants are guilty of 
laches and that their application for in- 
junction is an abuse of > process of the 
court in so far as a application 
filed by the plaintiffs, was previously re- 
jected by the trial court and the High 
Court, It is further contended that the 
balance of convenience is ag them 
and that there is no question of any such 
irreparable loss to them as to entitle an 
injunction in their favour, ` 


e ny 
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15. It is well-settled that the 
grant or refusal of a temporary injunction 
_ lis covered by three well established prin- 
ciples viz., (1) whether the petitioners 
have made out a prima facie case (2) whe- 
ther the balance of convenience is in their 
favour ie., whether it would cause grea- 
ter inconvenience to them. if the 
injunction. is not granted than 
the inconvenience which the op- 
posite party or „persons claiming 
through the opposite party would be put 
to if the temporary injunction is granted 
and (3) whether the petitioners would 
suffer irreparable injury. With the first 
condition aS sine qua non, at least two 
conditions should be satisfied by the peti- 
tioners conjunctively and a mere proof of 
one- of the three conditions does not en- 
title the petitioners to obtain a temporary 
injunction in their favour, 

16. Let us now examine the exis- 
tence or otherwise of a prima facie case 
in favour of the defendants 5, 6 and 9. 
The sheet-anchor of their case is that they 
are the legitimate sons and daughter of 
the late Nizam through their mother 
Laila Begum. The ist defendant contends 
that Laila Begum was only a kept mis- 
tress of the late Nizam and not his legally 
wedded wife. The petitioning defendants 
did not fille any Siahnama with regard to 
the alleged marriage of Laila Begum with 
the late Nizam. Sri M. L. Ganu the learn- 
ed Counsel for the defendants 5, 6 and 9 
draws our attention to the recitals con- 
tained in Exs., B-33, B-34 and B-35 and 
strenuously contends that Laila Begum 
should be deemed to be the legally wed- 
ded wife of the late Nizam in the light of 
these recitals, These three documents are 
trust deeds executed by the late Nizam. 
In Ex. B-33 Jani Begum the mother of 
the Ist plaintiff is described as a wife bf 
the late Nizam In Exs. B-34 and B-35 
Laila Begum the mother of the, petition- 
ing defendants 5, 6 and 9 is described as 
a wife of the late Nizam, It is- the case 
of the appellant that the recitals in Exs. 


B-33, B-34 and B-35 cannot be of any se-. 


rious consequence in the light of the late 
Nizam’s own. affidavit Ex, B. 19 which 
is dated 13-2-1964 and far subsequent to 


married only 
mother of the Ist defendants father) in 
the year 1906 conforming to the Islamic 
Law, that after the marriage with the 
said Dulhan Pashe Begum, he admitted 
from time to time various ladies into his 
according to the practice 


of the ladies as had respectable family 
background, were conferred the status of 
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"ladies of position” and the other mis- 
tresses in the Zenana were commonly re~ 
ferred to as “Khawases.” At the end of 
para 1 of the affidavit he gave a list of 
six ladies who were given. the status of 
“ladies of position.” The names of i 
Begum and Jani Begum are found in 
this list of six ladies, In para 2 of the 
affidavit the late Nizam further declared 
that the ‘ladies of position’ and ‘Khawes~ 
es’ were merely admitted into his palaca 
without going through any of the forma- 
lities required for a valid marriage. He 
has further declared that only late Dul- 
han Pasha Begum was his legally wedded 
wife and that such status of a legally 
wedded wife was not enjoyed by any 
other lady in the palace, He concluded 
the affidavit by saying that reference ts 
the. “ladies of position” as his wives in 
some of the documents was only by way 
of courtesy and special favour towards 
them and not because such “ladies ` of 
position” were really his legally wedded 
wives. Relying on K. V. Subba Raju v, 
C. Subba Raju, AIR 1968 SC 947 Sri 
Ganu contends that the affidavit Ex, B-19 
fis inadmissible in evidence in so far as 
the statement made by the late Nizam in 
Ex. B-19 is not ante litem motam, The 
objection in regard to the admissibility of 
Ex. B-19 camnot be countenanced at this 
stage. As can be seen from the order of 
the lower Court, the documents filed by 
both parties. were marked by the: learned 
Additional Chief Judge as evidence in the 
Interlocutory Applications without any 
objection whatever from any of the par- 
ties. The learned Additional Chief Judge: 
states as follows in paras 10 and 15 of 
his order:—— l 

“Para 10:— Both parties filed a num- 
ber of documents for the perusal of this 
Court. For convenience gake, I mark Exs. 
A-1 to A-23 as the documents fled on 
behalf of the petitioners. On the side, of 
the Ist respondent Exs. B-1 to B-20 and 
on behalf of the respondents 2 to 4 Exs, 
B-21 to B-40 are filed.” 

"Para 19: amaria It is brought to 
my notice in Ex, B-19 which is said to be 
an affidavit filed by H. E. H, Nizam on 
13-2-1964 before the Income-tax Authori- 
ties in that Laila Begum was described as 
lady in position. But it ghould be noted 
that the said affidavit was filed before the 
Tax Authorities and whether the same 
can be piven more importance than the 
recitals made in the trust deeds long 
prior to the disputes with the Tax Au- 
thorities arose? Whatever it may be, it 
appears to my mind, that when late Nizam 
himself has chosen to describe Laila Be- 
gum and Jani Begum as his wives in the 
trust deeds and the petitioners and others 
as his sons and when the presumption in 
law, in favour of the legitimacy and 
against illegitimacy these recitals must be 
given their due importance, .caccccccsee” 
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It is absolutely clear from the above- 
quoted observatoins of the lower Court 
that no objection was taken to the admis- 
sibility of Ex, B-19 before the lower 
Court, On the other hand it was contend- 
. ed before the Lower Court that the affir- 
mations of the late Nizam in Ex. B-19 are 
subsequent to the recitals in Exs, B-33, 
B-34 and B-35 and that therefore they 
should not be given greater importance. 
In so far as no objection was taken to 
the admissibility of the document before 
the lower court, we are not prepared to 
consider the question of its admissibility 
in this proceeding. 

17. Even if Ex. B. 19 is eschewed 
from consideration, it is difficult to say 
on the basis of the mere recitals in the 
trust deeds prima facie that Jani Begum 
and Laila Begum are the legally wedded 
wives of the late Nizam particularly in 
view of the judgment of this Court in 
Nawab Mir Osman Ali Khan Bahadur v. 
Income-tax Officer, (1970) 75 ITR 133 
(Andh Pra). The judgment has been 
marked as Ex. B-11 in the case. The 
judgment is of a Division Bench of this 
Court in W. Ps. Nos. 1042 to 1045 of 1964. 
The Writ Petitions were filed by the late 
Nizam against the Income-tax Officer, 
Hyderabad. The Income-tax Authorities 
alleged that Laila Begum, Jani Begum 
and one Mazharunnissa Begum were the 
legally wedded wives of the late Nizam 
and relied on the recitals in the very three 
trust deeds Exts. B-33, B-34 and B-35. 
The late Nizam asserted that the three 
ladies were his kept mistresses and not 
married wives. This Court held that the 
three ladies were not the legally wedded 
wives of the late Nizam but were merely 
his kept mistresses. At page 146, our 
learned brother Sambasiva Rao, J., speak- 
ing for the Bench observed as follows: — 


. “It is unthinkable that the three 
ladies and their children would have kept 
quiet and filed returns separately accept- 
ing the position that they had no legiti- 
mate connections with the petitioners, 
had this statement. of the petitioner not 
been correct.” 


18. The judgment of the High 
Court under Ex. B-11 was delivered on 
7-3-1969 and it was held in this judg- 
ment that Laila Begum the mother of 
the plaintiffs and defendants 5, 6 and 9 
and Jani Begum the mother of the Ist 
plaintiff were not the legally wedded 
wives of the late Nizam, In the absence 
of some other better evidence showing 
that Laila Begum and Jani Begum were 
the married wives of the late Nizam, it 
would be difficult to find prima facie 
case in the state of the evidence which is 
available in the I. A. that the defendants 
5, 6 and 9 are the legitimate children of 
the late Nizam. It may be significant to 
note that in the trust deed Ex. B-17 dated 
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29-12-1950 the late Nizam referred to 
Laila Begum and Jani Begum only as 
"ladies of position” and not as wives. Sri 
Ganu has drawn our attention to Ex, A-23 
aa ae of this court on L A. 46/59 in 
S. 14/58. This order shows that the 
me Nizam was appointed by the court as 
guardian-ad-litem of one Hazratha Maz- 
Begum Saheba the 37th defen- 
dant in that suit on the ground that he 
was her -husband. The order clearly 
shows that the late Nizam was appointed 
as a guardian of the said Mazharunnisa 
Begum Saheba not on his application nor 
with any notice to him, but only on the 
representation of the advocate for the 
plaintiff and the advocate for Mazrunnisa 
Begum Saheba. This circumstance can- 
not by itself afford a basis to come to the 
conclusion that Mazharunnisa Begum was 
the legally wedded wife of the late 
Nizam. 

19. Further, as stated by the de- 
fendants 5, 6 and 9 themselves that some 
of the properties in the B-Schedule were 
alienated to others by the Ist defendant 
prior to the institution of the suit and 
admittedly the alienees have not been im- 
pleaded in the suit. So far as the main 
items of B-Schedule properties were con- 
cerned, they are covered by registered 
gift deeds executed by the late Nizam in 
favour of the 1st and 2nd defendants, and 
by a-registered sale deed in favour of the 
second defendant and his mother, As re- 
gards the properties covered by thé sift 
deeds Exs, B-1 to B-5 which constitute a 
major portion of the B-Schedule proper- 
ties, the leamed ` Additional Chief Judge 
opined that there is a cloud over the gifts 
in view of Exs. A-4 and A-5 and also in 
view of Exs. A-6 to A-13. Exs. B-1 to B-5 
are registered deeds of conveyance show- 
ing that the five palaces referred to in 
them were gifted by the late Nizam to the 
ist defendant. Exs. B-6 and B-T are lease 
deeds executed by the late Nizam and in 
favour of the lst defendant on the same 
day i.e., 21-3-1957 when Exs. B-1 to B-5 
were executed. The palaces covered by 
Exs. B-1 to B-5 as observed by this court 
in the judgment dated 18-7-1972 in 
C. M. A. 227/72 were admittedly not 
shown fe the late Nizam in his wealth 
statement during his lifetime but they 
were shown in the wealth statement of 
the Ist defendant-donee. An examination 
of the recitals in Exs., A-4 and A-5 make 
it appear that the list defendant was 
more anxious for some arrangement to 
be made by the late Nizam for the main- 
tenance of the palaces than to reconvey 
the properties to the late Nizam Ex. 
B-20 the endorsement of the late Nizam: 
lends support to this view. If the 1st de- 
fendant had really reconveyed the palaces 
to the late Nizam, these properties would 
have certainly found a place in the wealth 
statement of the late Nizam furnished 
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by him during his ete 
out by this Court in C. A. 927/72 the 
parties impugning the ee gift 
deeds have to go a long way to establish 
that they are merely nominal. The cor- 
respondence between the Municipal Com- 
missioner and the late Nizam referred to 
by the lower court in para 18 of its order 
cannot be of any serious consequence as 
to throw any cloud on the right of the 
Ist defendant in regard to the properties 
gifted to him under Exs. B-1 to B-5. 


20. The-question of the. legitimacy 
of the defendants 5, 6 and 9 as also of 
the plaintiffs and the nominality of the 
gift deeds in favour of the Ist defendant 
are debatable questions which can be 
decided only in a full-dressed trial of the 
suit, We are not satisfied that there is a 
prime facie case in favour of the defen- 
dants 5, 6 and 9 so as to enable them the 
grant of a temporary injunction. 


“21. Even on the question of 
balance of convenience it does not appear 
that the scale has any tilt towards the 
defendants 5, 6 and 9. As observed al- 
ready, the persons in whose favour some 
of the items of the B-Schedule were 
alienated prior to the institution of the 
suit, have not ‘been impleaded in the suit. 
If the injunction is mot granted and the 
Ist defendant alienates some of.the pro- 
perties during the pendency of the suit, 
Section 52 of the Transfer of Property 
Act protects the rights if any of the de- 
fendants.5, 6 and 9, Relying on Pramatha 
Nath Roy v. Jagannath Kishore Lal 
Singh, (1912) 16 Ind Cas 359 (Cal) Sri 
Ganu contends that it would not be a cor- 
rect view to refuse an injunction merely 
because the rights of the petitioners are 
protected by- the doctrine of lis pendens, 
The case relied deals with a suit for the 
specific performance of an agreement to 
grant a lease of certain property and in 
the circumstances of that case it was 
Tightly felt necesary to issue an injunc- 
tion. The facts of the case relied have 
absolutely no bearing -on the facts of the 

t case.. Sri Ganu has further invit- 
ed our attention to a passage at page 209 
of Tagore Law Lectures, 1897, Law Re- 
lating to Injunction by John George 
ee 1964 Edition, The passage 
reads:— 


As pointed 


“The power given by Order 39, Rule .- 


1 of the Civil Procedure Code is substan- 
tially the same as that long exercised by 
English Courts of Equity. The object is 
to restrain the defendant from doing any- 
thing which may prevent the pro- 
perty remaining in status quo during the 
pendency of a suit, upon the principle that 
when the plaintiff seeks to recover pro- 
perty in specie the defendant shall not be 
allowed to decide the question in his own 
favour by dealing or making away with 
the property, the right to which is the 
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question in dispute. So the Court will 
restrain not only waste or damage to the 
subject of litigation, whether movable or 
immovable property, but may also res- 
train the mere alienation of property, 
whether movable or immovable, For in. 
every case the plaintiff might be put to 
the expense of making the vendor a party 
to the proceeding, and at all events his 
title, if he prevails in the action, may be 
embarrassed by such new outstanding title 
under the transfer. The Court, will pre- 
vent, if possible, the necessity. of pro- 
ceeding on such a principle and will not, 
in g proper case, deprive a suit or of the 
aS effective protection of an injunc- 
on,” 
At page 210 the Author says as follows:— 

“The power however, of issuing an 
Injunction, pendente lite ought to be most 
cautiously exercised, It is only in cases 
where property which it is essential 
should be kept in its existing conditions 
during the pendency of the suit, is in dan- 
ger of being destroyed, damaged or put 
behind the power of the Court, that the 
latter ought to interfere so as to restrain 
persons who may turn out in the final 
event of the litigation to be the actual 
owners of the property, from proper en- 
Joyment and possession of it.” 

22, Sri Ganu states that no doubt 
the ist defendant has still to pay some 
taxes, but that for the payment of such 
taxes he should not be allowed to alienate 
the properties except with the permis- 
sion of the Court. Payment of the taxes 
due on the estate is a legal necessity and 
if the Ist defendant alienates any of the 
properties to meet amy such legal neces- 
sity in the larger interest of the estate, 
it cannot be said that the defendants 
5, 6 and 9 would be put to greater incon- 
venience if he is not prevented by an 
order of injunction. 

' 23. The last question that arises 
for consideration is whether, if the in- 
junction is not granted, the defendants 
5, 6 and 9 are likely to suffer any irrepa- 
rable loss, In the light of the findings re- 
corded above, there is no need to answer 
this question in extenso, Sri Ganu appre- 
hends that if not restrained by an injunc- 
tion, the Ist defendant may. sell away the 
properties and may, in the event of the 
petitioning defendants succeeding, state 
that he sold the properties for consi- 
derably smaller sums than actual The 
apprehension does not appear to be real 


‘or bona fide. The apprehension is beinz 


urged only as a ground for the petition 
for injunction, The late Nizam died on 
24-2-1967. As can be seen from the valua- 
tion in the - plaint, by the time of his 
death, the properties left by him were 
worth Rs, 16 crores. Neither his death 
nor his wealth is a secret. The defendants 
5, 6 and 9 who claim to be the sons of 
the late Nizam and who state that they 
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are anxious to protect the properties from 
being wasted or damaged, did not come to 
the court for the properties until Febru- 
ary, 1972, that too as defendants in a suit 
instituted by their brothers. A prayer 
for injunction made by their brothers was 
rejected by the High Court on 18-7-1972. 
For the first time these defendants 5, 6 
and 9 approached the court with a prayet 
for injunction on 12-3-1973. Injunction 
is am equitable relief and delay defeats 
equities. Having acquiesced in the posses- 
sion and enjoyment and even alienations 
of the B schedule properties by the Ist 
defendant for more than five years, it 
does not now lie in the mouths of the 
defendants 5, 6 and 9 that they would 
suffer irreparable loss if the 1st defen- 
dant is just now not restrained by an 
order of injunction to deal with the pro 
perties. There is absolutely no satisfac- 
tory explanation of the delay. There is 
also no allegation of any particular da- 
mage or waste to any of the properties 
during the period intervening the dismis- 
gal of the anterior application for injunc- 
tion and the institution of the instant ap- 


plication. 

24, In the light of the above dis- 
cussion we are of the view that the lower 
Court did not exercise its discretion pro- 
perly in granting the injunction against 
the ist defendant. The order granting the 
injunction is therefore set aside and this 
appeal is alowed with costs. 

Appeal allowed. 
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S. OBUL REDDI, C. J. AND 
MADHUSUDAN RAO, J. 


Panchireddi Appala Suramma alias 
Gadela .Appalasuramma, Appellant v. 
Gadela Ganapatlu, Respondent. 


A. A. O. No. 535 of 1972, D/- 30-10- 
x ? 


(A) Hindu Marriage Act (1955), Sec- 
tion 5 (iu) — Marriage of Bridegroom þe- 
low 18 and/or bride below 15 years is void 
ab initio, ‘AIR 1963 HP 
(Sections. 11, 12 and 18). 

Object of the Act is to prevent and 
eradicate the evil of child marriages. 
Therefore Clause (ili) of Section 5 pres- 
eribes minimum marriageable ages of 
bride/bridegroom, Where the age of any 
one does not satisfy the requirement of 
this clause the marriage cannot be solem- 
nized and if performed it is void ab initio 
and itl is not necessary for any party 
thereto to get it declared null and void 
under the provisions of either Section 11 


*(Against order of Addl. Sub. J., Srika- 
To in O. P, No. 95 of 1967, D/- 20-4- 
1972), 
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15, Dissented. 
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or Section 12, which do not apply to such 
case, AIR 1968 Andh Pra 375, Referred 
to: AIR 1963 Him Pra 15, Dissented from. . 

(Paras 7, 9, 10) 
Cases Referred: Chronological — Paras 
ee Andh Pra 375 = (1967) 2 noes 


5 
AIR 1963 Him Pra 15 j 10 
C. Poornaiah, for Appellant; K. Siva- ` 


prasada Rao and S, Seetharama Rao, for 
Respondent., 
S. OBUL REDDI, C. J.:— The short 


and interesting question that arises in this 
Civil Miscellaneous Appeal is whether a 
marriage between two minors, when the 
bridegroom has not completed the age of 
eighteen years and the bride the age of 
fifteen years at the time of the marriage, 
is no marriage in the eye of law. 

23 The facts are not in dispute. 
The appellant is the wife, Admittedly, 
she was aged about six years at the date 
of her marriage with the respondent, 
who was then eleven years old, the date 
of ‘marriage being. Vaisakha Bahula Pan- 

chami in Hevilambi year (1957). On 6-5- 
1958, the father of the appellant is alleg- 
ed to have executed a settlement deed 
conferring certain rights on the appel- 
lant and the respondent. In 1967, mis- 
understandings arose between the ap- 
pellant’s father and the family of the 
respondent, The appellant’s father then 
turned out the respondent from his house 
and executed a revocation deed on 1-5- 
1967 purporting to revoke the settlement 
deed executed by him earlier on 6-5-1958. 
On 9-5-1967, he issued a registered notice 
to the respondent repudiating the mar- 
riage between the appellant and the res- 
pondent, To that, the respondent sent a 
reply warning the appellant’s father 
against the consequences he may have to 
face in case he got the appellant married 
to another person. The appellant never 
joined the respondent at any time and, 
therefore, the respondent filed an appli- 
cation under Section 9 of the Hindu Mar- 
riage Act for restitution of conjugal 


-rights. That application was resisted by 


the appellant, among other grounds on the 
ground that no marriage took place and 


even otherwise, any such marriage would ` 


be a void marriage under Section 5 of the 
said Act. 


3. The learned Additional Subor- 
dinate Judge found that the marriage be- 
tween. the parties was true, valid and 
created a legal relationship of hubsand 
and wife. He, therefore, granted a decree 
for restitution of conjugal rights. At the 
date when the petition was filed by the 
respondent under Section 9 of the Act, 
the appellant was a minor and was repre- 
sented by her father and guardian. 

4. Mr. Poorniah the learned Coun- 
sel appearing for the appellant, contend- 
ed tha; the marriage of the appellant with 
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the respondent is vold within the mean- . 


ing of clause (ili) of Section 5 of the Act 
. and, therefore, it is not necessary that 
any application should be filed by the 
appellant for annulment of that marriage 
either under Section 11 or under Sec- 
tion 12 of the Act. 

5. Mr, Sivaprasada Rao appearing 
for the respondent strenuously contended 
that a reading of the relevant provisions, 
Sections 5, 11, 12 and 18 of the Act, 


would make it clear that it was not the 


intention of the Parliament that a mar- 
riage solemnized between two minors 
should come within the purview of either 
Section 11 or Senction 12, for the reason 
that, under Section 18, any person who 
procures such a marriage would be liable 
for punishment. 

6. We may, 
relevant provisions: 

“Section 5. A marriage may be 
solemnized between any two Hindus, if 
the following conditions are fulfilled 
namely:— 

(i) neither party has a spouse living 
at the time of the marriage; 

(ii) neither party ` is an idiot or a 
lunatic at the time of the marriage: 

(iii) the bridegroom has completed 
the age of eighteen years and the bride 
the age of fifteen years at the time of the 
marriage; 

(iv) the parties are not within the 
degrees of prohibited relationship, unless 
the custom or usage governing each of 
them permits of a marriage between the 
two; 

- (vy) the parties are not sapindas of 
each other, unless the custom or usage 
governing each of them permits of g mar- 
riage between the two: 

(vi) where the bride has not com- 
pleted the age of eighteen years, the con- 
sent of her guardian in marriage, if any, 
has been obtained for the marriage. 

11. Any marriage solemmized after 
the commencement of this Act shall be 
null and void and may, on a petition pre- 
sented by either party thereto, be.so dec- 
lared by a decree of nullity if it contra- 
venes any one of the conditions specified 
in clauses (1) (iv) and (v) of Section 5. 

12. (1) Any marriage  solemnized, 
whether before or after the commence- 
ment of this Act, shall be voidable and 
may be annulled by a decree of nullity on 
any of the following grounds, namely: 

(a) that the respondent was impotent 
at the time of the marriage and continued 
to be so until the institution of the pro- 
ceeding; or 

(b) that the marriage is in contraven- 
tion gf the condition specified in clause 
(ii) of Section. 5; or 

(c) that the consent of the petitioner, 
or where the consent of the guardian in 
marriage of the- petitioner is required 


therefore, read the 
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under Section 5, the consent of such guar- 
dian was obtained by force or fraud; or 

(d) that the respondent was at the 
time of the marriage pregnant by some 
person other than the petitioner; 

(2) Notwithstanding anything con- 

tained in sub-section (1), no petition for 
annulling a marriage; 

(a) on the ground specified in clause 
{c) of been (1) shall be entertain- 

(i) the petition is presented more 

one year after the force had ceased 
to operate or, as the case may be, the 
fraud had been discovered: or— 

(ii) the petitioner has, with his or 
her full consent, lived with the other 
party to the marriage as husband or wife 
after the force had ceased to operate or, 
as the case may be, the fraud had been 
discovered; or 

(b) on the ground specified in -clause 
(d) of sub-section (1) shall be entertained 
unless the court is satisfied— 

(i) that the petitioner was at the 
time of the marriage ignorant of the facts 
alleged; 

(ii) that erackeaings have been insti- 
tuted in the case of a marriage solemniz- 


ed before the commencement of this Act 


within one year of such commencement 
and in the case of marriage solemnized 
after such commencement within one year 
from the date of the marriage: and 

(iii) that marital intercourse with the 
consent of the petitioner has not taken 
place since the discovery by the peti- 
tioner of the existence of the grounds for 
a decree. 

18. Every person who procures a 
marriage of imself or herself to be 
solemnized under this Act in contraven- 
tion of the conditions specified in cls, (iii) 
(iv), (v) and (vi) of Section 5 shall be 
punishable— 

(a) in the case of a contravention of 
the condition specified in clause (iii) of 
Section 5, with simple imprisonment 
which may extend to fifteen days, or 
with fine which may extend to one thou- 
sand rupees, or with both; 

(b) in the case of a contravention of 
the condition specified in clause fiv) or 
clause (v) of Section 5, with simple im- 
prisonment which may extend to one 
month, or with fine which may extend 
e thousand rupees, or with both; 
an 


(c) in the case of a contravention of 
the condition specified in clause (iv) of 
Section 5, with fine which may extend 
to one thousand rupees,” 


Section 5 lays down the conditions 
to be satisfied for solemnizing a Hindu 
marriage, Clause (iii) of Section 5 imposes 
a condition that the bridegroom should 
have completed the age of eighteen years 
and the bride the age of fifteen years at 
the time of the marriage. In other words, 
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a marriage between the bridegroom ,who 
has not completed the age of eighteen 
years and the -bride, who has not com- 
pleted the age of fifteen years cannot be 
solemnized. Where the bride has not 
‘completed the age of eighteen years, the 
consent of her guardian for the marriage 
has to be obtained is laid down in clause 
(vi) of Section 5. Sections 11 and 12 deal 
with void and voidable marriages. A 
marriage performed in contravention | of 
clauses (i), (iv) and (v) of Section 5 will 
be null and void, It does not automati- 
cally become null and void unless a peti- 
tion is presented by either party to the 
marriage for declaration of their marriage 
as null and void on the ground of con- 
travention of any one of the conditions 
specified in clauses (i) fiv) and (v). Void- 
able ees are referred to in Sec- 
tion 1 


7. What Mr. Sivaprasada Rao 
contends is that, as there is no reference 
at all to clause (iii) of Section 5 either in 
Section 11 or in Section 12 the question 
of declaring a marriage solemnized be- 
tween two minors as null and void does 
mot arise. In other words, it is his case 
that, notwithstanding the fact that the 
marriage of two minors has been brought 
about in contravention of clause (iii) of 
section 5, such a marriage cannot be 
avoided in the absence of any provision 
for avoidance of such ‘marriage in Sec- 
tions 11 and 12, In support of his argu- 
ment, he calls in aid Section 18, which 
provides for prosecution and punishment 


for contravention of clause (tii) of Sec-. 


tion 5. It should be remembered that 
Section 18 provides for prosecution and 
punishment not only for contravention of 
the conditions specified in clause (iii) bur 
also for contravention of the conditions 
- specified in clauses (iv), (v) and (vi) of 
Section 5, Section 11 only provides for 
the relief to be obtained in cases of mar- 
riages solemnized contrary to the condi- 
tions laid down in clauses i, (iv) and (v) 


sought to be achieved y the two provi- 











sought to be achieved by the Act, unless 
jthere is also the follow-up action by way 
of punishment as provided in Section 18. 
It is for that reason that Section 18 is in- 
troduced. It cannot, . therefore, be said 
that the parliament intended to make 
marriage between two minors 
punishable and not render them null and 
void under clause (ili) of Section 5. What 
we are concerned now is not with the 
penal consequences that flow from the 

rriage solemnized in contravention of 
the conditions specified in Section 5, but 
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only ` 
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whether a marriage solemnized in contra- 
vention of clause (iii) of Section 5 is void., 
The Parliament has advisedly fixed the 
age of eighteen years for a bridegroom 
and the age of fifteen years for the bride, 
so that the marriages of boys and girls 
below the prescribed ages shall not be 
solemnized by the parents or guardians. 
It is for the reason that the marriageable 
age of a bride is fixed as fifteen years 
that clause (vil) has been introduced so 
that the consent of the parent or guardian 
may be obtained if she has not complet- 
ed the age of eighteen years. If we are 
to agree with Mr, Sivaprasada Rao that, 
by reason of the fact that Sections 11 and 
12 do not at all provide for annulment 
of a marriage solemnized in contraven- 
tion of clause (ili) of Section 5, then it 
will throw open once again the flood- 
gates of child marriages. The object of 
the Hindu Marriages Act is to prevent 
and eradicate the evil of child marriages. 
That is why the marriageable ages of the 
bridegroom and bride are prescribed. A 
marriage between the bridegroom and the 
bride, if their ages do not satisfy the re- 
quirements of clause (iii) of Sec. 5, cannot 
be solemnized as it is prohibited under 
clause (iii) of Section 5. It is not neces- 
sary that, in the event of contravention 
of clause (iii) of Section 5 either party to 

marriage should rush to the court for 
declaring that marriage as null and void. 
Such a marriage is void ab initio. So far 
as clauses (i), Giv) and (v) of Section 5 are 
concemed, a petition will have to be pre- 
sented for the reason that there may be 
dispute as to whether one of the parties 
has already a spouse. living at the time of 
the marriage or whether they are within 
the prohibited degrees of relationship or 
are sapindas as specified in cls, (iv) and 
(v). It is for that reason that Section 11 
specifically speaks of a petition being pre- 
sented by either party to the’ marriage for 
declaration of that marriage as null and 
void, Where the bride and bridegroom 
are minors, as in this case, there is no 
question of presenting any petition. Such 
a marriage is no marriage in the eye of 
law and it cannot be solemnized in the 
event of the bride and bridegroom being 
below the ages prescribed in clause (iii) 
of Section 5. It is for that reason that 
there is no reference to clause (iii) of Sec-} . 
tion 5 either in Section 11 or Section 12. 


8. One of us, {Obul Reddi, J. as 
he then was) in Pallamsetti v. D. Srira- 
mulu, AIR 1968 Andh Pra 375, while re- 
ferring to a marriage between two minors 
settled by their parents, observed: 


“All that has happened in the instant 
case is, a contract was entered into to 
perform a marriage which is prohibited 
by law and is opposed to public policy. 
The mere intention to sree alles such a 
marriage, which if celebrated, will be ab 
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initio void, is not sufficient to disentitle 
. the plaintiff from recovering what he gave 
as presents to the prospective bride.” 


9, Therefore, the absence of any 
reference to clause (iii) of Section 5 either 
in Section 11 or Section 12 does not make 
a marriage, which is ab initio void, valid, 
legal and binding. | 

10. The learned Counsel for the 
respondent, however placed reliance 
upon a decision of the Judicial Commis- 
sioner of Himachal Predesh in Smt. 
Waumi v. Narotam, AIR 1963 Him Pra 15. 
Where it has been held that a marriage of 
a girl below fifteen years of age is nei- 
ther void nor voidable. 
New ex we are unable to agree with the 





view expressed by the Judicial Com- 
missioner. 

11. In the result, the judgment 
and decree, of the court below are set 
= aside and the appeal is allowed, but in 
~ the circumstances, without costs. 

Appeal allowed. 
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PUNNAYYA, J. 

Chigurupalli Suryanarayana, Peti- 
tioner v, The Amadalavalasa Co-operative 
Agricultural Industrial Society Ltd., 
Respondent, _ 

Civil Revn. Petn. No. 1414 of 1973, 
D/- 17-10-1974," | ; 

(A) Provincial Small -Cause Courts 
Act (1887), Section 17 (1) proviso — Ex 
parte decree — Setting aside — Deposit 
of decretal .amount — Not necessary 
along with the application. 

In order to . comply with the first 
part of the proviso to Section 17 (1) it is 
not necessary that the deposit of the 
decretal amount should be made at the 
time of presenting the application for 


-.setting aside the ex parte decree. It is 


sufficient if the deposit is made within 
the time allowed by law for setting aside 


the ex parte decree, AIR 1943 Bom 237 | 


and AIR 1951 Punj (Simla) 230, Followed. 
(Para 8) 
; . (B) Provincial Small Cause Courts 
_ Act (1887), Section 17 (1) — Ex parte dec- 
' ree — Setting aside — Finding by Court 
on sufficiency of cause is mandatory, 
(Civil P. C. (1908), Order 9, Rule 13). 
Under Section 17 (1), the provisions 
of Order IX, Rule 13, Civil Procedure 
Code apply for setting aside the ex parte 
decree. In ‘such a case, the Court. has -to 
give a finding whether there was suffi- 


*(Against order of Addl. Sub. J., Srikaku- 
a I-A. No. 52 of 1973, D/- 27-10- 


CS/DS/B43/75/PRK 


For the reasons . 


cient cause for setting aside the ex parte 
decree, _To give a finding on the question 
of sufficiency of cause is mandatory under 
Order IX, Rule 13 before allowing the 
petition for setting aside the decree. - 
(Para 10) 
Cases Referred: Chronological Paras 
AIR 1951 Punj (Simla) 230 8 
AIR 1943 Bom 237 = 45 Bom LR 470 8 
N. V. Ranganadham, for Petitioner; 
K. Srinivasamurthy and K. Nagarajarao, 
for Respondent. 
; ORDER:— This revision petition is 
directed against the order passed by. the 


' Additional Subordinate Judge, Srikaku- 


lam in I, A. No. 52/73 in S. C. 31/73. 

2, Two questions of law require 
consideration in this revision petition. 
They ere: (1) Whether it is necessary 
under the proviso to Section 17 (1) of the 
Provincial Small Cause Courts Act (here- 
inafter called ‘the Act’) that deposit of 
decretal amount should be made along 
with the application presented for setting 
aside the ex parte decree: and (2) whether 


‘it is not necessary for the court to givea 


finding on the question of sufficiency of, 
cause for setting aside the ex parte decree 
under Section 17 (1) of the Act. 


3. The learned Additional Sub- 
ordinate Judge passed ex parte decree on- 
8-10-1973 against the respondent herein. 
The respondents filed I. A.. No. 52 of 1973 
for setting aside the ex parte decree on 
16-10-1973. He also applied for challan 
for Rs. 400/- on 18-10-1973 and the chal- 
lan was given by the court to the res- 
pondent. But the respondent did not 
deposit the . amount of Rs. 400/- before 
the order in I, A. 52/73. was passed. He, 
however, deposited the said amount be- 
fore the expiry of 30 days from 8-10-~ 
1973. Taking into consideration the 
amount deposited by the respondent be-_ 
fore the expiry of 30 days from 8-10-1973 
the learned Additional Subordinate Judge . 
was of the opinion that there was subs- 
tantial compliance with the provisions of 
law. He, therefore, allowed the petition 
and set aside the ex parte decree. 

4. . Agprieved with the said order, 
the plaintiff in the suit, who was the res- 
pondent in I. A. 52/73, filed this revision 


PA i The learned Counsel for the 
petitioner contends that the respondent 
herein has not deposited the decretal 
amount at the time of presenting his ap- 
plication as required under the proviso to 
Section 17 (1) of the Act, He further con- 
tends that the lower Court has not given 
finding whether there was sufficient cause 
which prevented the respondent herein 
from appearing before the lower court on 
the date when the matter was posted for 
hearing -and such a finding is necessary in 
view of Section 17 (1) of the Act. He, 
therefore, contends that as the lower 
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Court failed to comply with the manda- 
tory provisions. of Section 17 (1) on both 
the aspects, the order passed by the lower 
Court allowing I, A, 52/73 is erroneous 
and contrary to law. Hence he contends 
that the revision petition should be allow- 
ed and the order passed by the Tower 
Court should be set aside, 


6. There no dispute that the 
amount of Rs. 400/- w was deposited before 
the expiry of thirty days from 8-10-1973, 
though the said amount was not deposited 
at the time when the application was 
presented, -But the learned Counsel for 
the petitioner contends that it is manda- 
tory under the proviso to Section 17 (1) 
of the Act to deposit the amount along 
with the application for setting aside the 
ex parte decree, 


7. I do not think that the conten- 


tion of the learned Counsel for the peti- 
tioner is correct. 


8." In order to comply with the 
first part of the proviso to Section 17 (1) 
of the Act, it is not necessary that the 
deposit should be made at the time of 
presenting the application for setting 
aside the ex-parte decree, It is sufficient 
if the deposit is made within the time al- 
lowed by law for setting aside the ex 
parte decree, For this, I gain support 
from the rulings 
rappa, AIR 1943 Bom 237 and Hiralal v. 
Ramkumar and Sons, AJR 1951 Punj 
(Simla) 230. In-both the cases, learned 
Judges considered the question whether 
the first part of the proviso to Section 17 
(1) was not complied with if the deposit 
was made before the expiry of thirty 
days, even though it was not deposited at 
the time of presenting the application for 
setting aside the ex parte decree. The 
learned Judges held that if the deposit 
was made before the expiry of thirty days 
from the date of the ex parte decree, it 
should be treated that the first part of 
the proviso was complied with, 

9, Thus there is substantial com- 
pliance ‘with the first part of the proviso 


‘to Section 17 (1) in the case on hand, 


since the respondent made deposit of the 
amount of Rs. 400/- before the expiry of 
thirty days from 8-10- 1973 the date of ex 
parte decree. It is in this view that I 
hold that the lower court has not com- 
mitted any error of law, so ia as this 
question is concerned. 


10, But I find-force in the con- 
tention of. the learned counsel for the 
‘petitioner that the lower court has com- 
mitted error in setting aside the ex parte 


decree without giving a finding on the. 


question of-:sufficiency of cause, Under 
Section 17 (1) of the Act the provisions of 
Order IX, Rule 13 apply for setting aside 
the ex parte decree. 
Court has to give a finding whether there 
was sufficient cause for setting aside the 


K. V. Subbaiah v.- K. Rathamma 


in Tarachand v, Dau- | 


In such a case, the 


A. P. 197 


ex parte decree.. The learned subordinate 
Judge has lost sight of the need to give 
a finding on the question of sufficiency of 
cause, which is mandatory under Order 
IX, Rule 13, Civil Procedure Code before 


* allowing the petition for- setting aside the 


ex parte decree. When the learned Sub- 
ordinate Judge allowed the petition on 
the sole ground that the respondent made 
deposit of Rs, 400/- in compliance wi 
the first part of the proviso to Section 17 
(1) but -without giving a ding on the 
other requisite of sufficiency of cause 
which has necessarily to be given. in view 
‘of the provisions of Section 17 (1) of the 
Act I am to conclude that his order is 
erroneous so far as this question is con- 
cerned and is therefore unsustainable, I, 
therefore, hold that the revision petition 
has to be allowed so far as this question 
is concerned. 

1i. ‘The revision petition ‘Is ac- 
cordingly allowed and the order of the 


‘lower Court is set aside to the extent in- 


matter is remanded to 
the lower court for a decision on the 
question of sufficiency of cause. Costs 
will abide the decision of the lower court, 
Order accordingly. 


dicated and the 
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‘“KONDAIAH AND LAKSHMAIAGR, JJ. 


Kankanala Venkata Subbaiah, Ap- 
pellant v. Kankanala Rathammea and 
others, Respondents, 


Appeal No, 571 of 1969, C. M. P. 
Nos. 9781 and 9782 of 1972, D/- 9-8-1974.* 

(A) Civil P. C. (1908), Order 3, R. 4 
—- Power to compromise suit — Advocate 
has: implied authority or inherent power 
even to enter into ‘compromise in-a cause 
in respect whereof he is appointed to act, 

It- is really necessary for an advocate 
to have the inherent power or implied au- 
thority to appear, argue and do what all 
is necessary for the purpose of safeguard- 
ing the interests of his client and to enable 


him to discharge his duties to the best of 


his -ability. Further such implied autho- 
rity must be deemed -to exist in the advo- 
cate as it is essentially needed to effec- 
tuate. the rélations between him and his 
clientele. The implied authority is not 
absolute, No advocate can exercise such 
power contrary to the express instructions 
of his client, . It is prudent for the advo- 


- cate to have specified and express autho- 


rity of his client to compromise, (Power 
how to be exercised indicated), AIR 1947 
Nag 17 and AIR 1960 Bom 20 and AIR 
1968 Ker 213 gels Relied on. 

(Paras 18, 19) 


*(Against re of Sub. J: JOmo, in 
S. O. No. 42 of 1963), 


AS/CS/A187/75/MBR 


198 A.P,  [Prs. 1-7] 


Cases Referred: Chronological Paras 
ATR 1868 Ker 213 = 1968 Ker LT 1 oan 
i 


ATR 1960 Bom 20 = 61 Bom LR 757 16 
ATR 1959 Mad 7 = 70 Mad LW 818 17 


AIR 1949 Mad 98 = (1947) 2 Mad LJ oe | 


AIR 1947 Nag 17 = 1947 NLJ 1 (FB) 16 
AIR 1935 PC 119 = 156 IC 694 14 
AIR 1930 PC 158 = 57 Ind App 133 14 
ATR 1927 Mad 852 = 26 Mad LW 465 15 
AIR 1923 PC 13 = 71 Ind Cas 632 13 


B. V. Subrahmanyam and M, Venka- 
teswarly and M. Chandrasekhararao, for 
Appellant; A. S. Prakasam, P. Venkates- 


warlu, M. Suryanarayanamurthy, for Res- 


pondents. 
KONDAIAH, J.:— These petitions are 


by the plaintiff-appellant in A. S. No, 571/ - by 


69. The former ome is to record the 
award made by the arbitrators and filed 
into court.on 8-3-1972 in the form of a 
memorandum and pass a decree in terms 
thereof The latter is an application to 
record compromise according to the terms 
and conditions mentioned in the said 
memorandum of compromise, 

2. The material facts leading to 
these applications may briefly -be stated: 
the petitioner-appellant instituted a suit 
©. S. No. 42/63 against his wife, the Ist 
respondent and the 2nd respondent, her 
sister and four others in the Court of the 
Subordinate Judge, Ongole for declaration 
of his right to enjoy the plaint schedule 
properties during his lifetime and for 
delivery of their possession and for future 
profits, The basis for his claim was a re- 
pistered settlement deed Ex, A-] execut- 

ed on 7-2-1960 by his father-in-law, 
. Bandaru Seshaiah whereunder life estate 
was given te him and the remainder to 
his son K. Anjaneyulu) and other male 
children that would be born to him. 
3. The suit was resisted by the 
respondents 1 and 2 contending inter alia 
that the settlement deed was executed by 
their father, -Banmdaru Seshaiah and it 
was vitiated by misrepresentation made 
to him and fraud played on him by the 
plaintiff and it was revoked by a deed 
dated 9-8-1960 and another settlement 
deed was executed by their father on 


17-8-1960 gifting the suit properties to- 


them and the defendants 3 to 6 are their 
lessees and the plaintiff had no manner of 
right. Ea 

4. The suit was dismissed by the 
trial Court holding that the settlement 
deed Ex, A-1 executed by late Bandaru 
Seshalah was invalid and it was validly 
revoked and the subsequent settlement 
deed executed in favour of his daughters, 
respondents 1 and 2 is valid and binding 
on the plaintiffs, — 

5. Agerieved by the decision of 
the trial Court, the plaintiff preferred 
A. S. No. 571/69 to this Court, 


K. V. Subbaiah v. K. Rathamma (Kondaiah J.) 


teswarulu, the other 


A.L R. 


6. When the appeal was listed be- 
fore us, the appellant and respondents 1 
and 2 have executed an arbitration agree- 
ment in favour of Annu Venkateswarlu 
and Kanakala Venkata Subbaiah, son of 
Ramayya empowering them to settle the 
matter. The agreement was signed by 
respondents 1 and 2 in the presence of 
Puvvada Venkata Subbaiah, husband of 
the 2nd respondent, The appellant, the 
arbitrators and Puvvada Venkata Sub- 
baiah, husband of the 2nd respondent 
came to Hyderabad on the 6th or 7th 
March, i972. They. brought with them 
the arbitration agreement signed by all 
the parties. The appeal reached before 
us on the 6th afternoon and it became 
part-heard. On the 7th morning, the 
arguments in the appeal were continued 

Mr. B. V. Subrahmanyam, learned 
Counsel for the appellant till lunch. 
When we resumed after lunch, Mr. B, V. 
Subrahmanyam, learned Counsel for the 
appellant and Mr. A. S. Prakasam, learn- 
ed Counsel for the respondents represent- 
ed to us that the matter was being set- 
tied by the arbitrators and prayed for ad- 
journing the case to the next day. We ac- 
cordingly adjourned the matter to 8th 
March, 1972. When the case was called 
on the 8th of March, 1972, both the coun- 
sel represented to us that the matter was 
settled by the parties and filed into Court 
the memorandum of compromise signed 
by the appellant, the two arbitrators, both 
counsel, Puvvada Venkata Subbaiah the 
husband of the 2nd respondent, and one 
Seshayya. They also requested for some 
time to file a regular compromise memo 
signed by all the parties. Ten days’ time 
was granted, On the day when it was 
called, it was represented by Mr. A. S: 
Prakasam that ‘his clients were not willing 
for a compromise. Hence these applica- 
tions by the appellant. 


7. In support of the applications 
the affidavit of the applicant as well as 
that of Kankanala. Venkata Subbayya, son 
of Ramayya, one of the arbitrators, de- 
tailing the facts amd circumstances in. 
which the parties arrived at the settle- 
ment and filed the memorandum of com- 
promise into this Court on 8-3-1972, have 
been filed. At that stage, Mr, A. S. 
Prakasam who was appearing in the ap- 
peal till then for both the respondents 1 
and 2, gave consent to Sri M. Suryanara- 
yana Murty, Advocate to appear 
for the respondent No.1: The res- 
pondents 1 and 2 filed counter-affidavits 
along with the affidavit of Annu Venka- 
arbitrator. There- 
after, Sri C. Poornaiah and Sri M, Ven- 
kateswarlu Advocates appearing for the 
appellant have filed their affidavits stat- 
ing the facts and circumstances which led 
to the filing of the memorandum of com- 
promise on 8-3-1972. On 12-7-1874 when 
the case was called, the counter-affiidavit: 
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of Puvvada Venkata Subbaiah stated to 
have been sworn to on 28-4-1974 was 
filed into court, The sum and substance 
of the several allegations in the affidavits 
and counter-affidavits filed by the parties 
in support of their respective contentions 
would be considered by us later when we 
deal with the contentions of the parties. 


8. Mr. M. Chandrasekharg Rao, 
learned Counsel for the applicant, con- 
tended that the compromise memo signed 
by the appellant, Puvvada Venkata Sub- 
baiah the husband of the 2nd respondent, 
the arbitrators and the advocates for the 
appellant and the respondents is valid 
and binding on the parties and it must be 
recorded by this Court as it Is in accord- 
ance with law and binding on the parties. 
In support of his plea, he submitted that 
the respondents’ advocate Mr, A. S. 
Prakasam had inherent and implied au- 
thority to enter into compromise on be- 
half of his clients and in any event, he 
was, in fact, authorised by his clients 
through Puvvada Venkata Subbaiah to 
enter into compromise. He further main- 
tained that the respondents had, in fact, 
given their consent for the terms of the 
compromise settled by the arbitrators in 
whose favour they executed an agreement 
on 5-3-1972 in the presence of Puvvada 
Venkata Subbaiah. 


9, This claim of the appellant-ap- 
plicant is resisted by Mr. A. S. Prakasam, 
the learned counsel for the Ist respondent 
and Mr. M. Suryanarayana Murty the 
learned counsel for the 2nd respondent, 
contending inter alia that Mr. A. S. 
Prakasam was not specifically authorised 
by his clients to enter into the compro- 
mise but he has signed the memorandum 
of compromise at the request of Puvvada 
Venkata Subbaiah who assured the coun- 
sel that he would bring the consent and 
signatures of respondents 1 and 2 on the 
memo of compromise, that there is no in- 
herent or implied authority for an advo- 
cate to enter into a compromise on be- 
half of his client, that the respondents 1 
and 2 did not give their consent to the 
decision of the arbitrators, that Puvvada 
Venkata Subbaiah was not the agent of 
respondents 1 and 2 and that these ap- 
plications merit dismissal, 

10. Upon the respective conten- 
tions of the parties, the following ques- 
tions arise for our decisions: 

1. Whether, on the facts and in the 
circumstances Sri A. S, Prakasam, Advo- 
cate appearing for the respondents 1 and 
2, had the authority to enter info com- 
promise and sign the compromise memo 
which was filed into this Court on 8-3- 
1972? 

2. Whether Puvvada Venkata Sub- 
baiah, the husband of the 2nd respondent, 
acted as an agent of the respondents 1 
and 2 and the consent given by him to 
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the terms of the compromise memo is 
sufficient to record compromise ? 


3. Whether the respondents 1 and 2 
have in fact given their consent fer the 
terms of the compromise settled by the 
arbitrators ? 


11. Before examining the facts 
and circumstances for the purpose of de- 
termining whether Sri A. 5, Prakasam 
was competent to enter into compromise 
and sign the compromise memo, it is not 
only desirable but necessary to advert fo 
the law relating to the authority of an 
advocate to enter into a COMET ODISE on 
behalf of his client. 

12. Order III, Rule 1, Civil Proce- 
dure Code permits a party to a proceed- 
ing in a Court to appear normally either 
in person,. by a recognised agent or by a 
pleader. A pleader is prohibited under 
Rule 4 of Order OJ from acting for any 
person except by a specific appointment 
under a document for the purpose by 
such person. In other words, a pleader 
must be appointed under a document 
popularly known as ‘Vakalatnama’” to ap- 
pear and to act on behalf of his elient in 
a given case. The term ‘act’ is not defined. 
It is of wide import so as to take in all 
kinds of acts. The framers of the Code 
in their wisdom, did not think if neces- 
sary to limit the authority of a pleader to 
do certain acts. When the sovereign le- 
gislature did mot restrict the scope of 
‘acting’, it is not the province of the 
Courts to delimit the scope of the meaning 
of the word ‘act’, Such authority is also 
needed for the effective functioning of a 
legal practitioner. 

13. We shall now advert to the 
decisions cited across the Bar. In Sarat- 
kumari v. Amulyadhan, AIR 1923 PC 13 
the Privy Council held that a vakil ap- 
pointed under a usual power of attorney 
by a pardanashin lady, and who never 
saw his client, never spoke to her in re- 
ference to any compromise nor had any 
communication with her touching any 
compromise was not empowered to com- 
promise the suit and he had failed in his 
duty to his client when, without arguing 
the case he had entered into a cempro- 
mise. 


14, The next decision is that of Judi- 
cial Committee in Sourendra Nath v. Tari- 
bala Dasi, AIR 1930 PC 158 at p, 161. 
Therein, an Advocate of High Court was 
appointed by a solicitor to conduct a suit in 
the mofussil Court and he entered into a 
compromise. The validity of his autho- 
rity to enter into the compromise fell for 
decision. He was a member of the Eng- 
lish Bar, Admitted as an Advocate of the 
High Court at Calcutta, He was found 
to be a gentleman of the highest reputa- 
tion who subsequently occupied the posi- 
tion of Advocate-General of Bengal Lord 
Atkin observed thus:— 
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“Their Lordships regard the power to 
compromise a suit as inherent in the posi- 
tion of an Advocate in India, The consi- 
derations which led to this implied power 
being established in the Advocates of 
England, Scotland and Ireland, apply in 
equal measure to India. It is a power 
deemed to exist because its existence is 
necessary to effectuate the relations be- 
tween Advocate and client, to make pos- 
sible the duties imposed upon the Advo- 
cate by his acceptance of the cause of his 
client.” 

Ra learned Law Lord proceeded to state 


a aenates °. the implied authority of 

Counsel is not an appendage, a dignity ad- 
ded by -the Courts to the status of barris- 
ter or advocate at law. It is implied in 
the interests of the client to give the ful- 
lest beneficial effect to his employment of 
the Advocate. Secondly, the implied au- 
thority, can always be eountermanded by 
the express, directions of the client. No 
Advocate has actual authority to settle a 
Case afainst the express instruction of 
his client, If he considers such express 
instructions contrary to the interests of 
his client, his remedy is to return his 
brief ?” 
The same view has been reiterated by 
the Privy Council in'Sheonandan Prasad 
.¥. Hakim Abdul, AIR. 1985 PC 119. 
Therein it was observed that in England 
and in India, the counsel do not take upon 
themselves to compromise a case without 
receiving express authority from their 
clients for the particular terms, 


15. In Muthiah Chetty v. Karup- 
pan Chettiar, AIR 1927 Mad 852, a Divi- 
sion Bench of the Madras High Court held 
that whether the counsel acts under ins- 
tructions when he compromises or refers 


to arbitration matters not involved in the. 


suit is a question of fact and that the 
Counsel has no power to make an admis- 
sion in or compromise or refer to arbitra- 
tion a suit if he is instructed: mot, to do 
SO, without express authority from his 
client, 

16. A Full Bench of the Nanpi 
High Court, in Jiwibai “v. Ram Kuwar, 
AIR 1947 Nag 17 (FB), expressed the 
view that “Counsel in India, whether Bar- 
risters, Advocates, or pleaders, have in- 
herent powers, both to compromise 
elaims, and also to refer disputes in court 
to arbitration, without the authority or 
consent of the client, unless their powers 
in this behalf have been expressly coun- 
ter~manded, and this, whether the law re- 
quires a written authority to ‘act’ or 
‘plead’ or ‘not’. This view of the Nagpur 
High Court has been followed by the 
Bombay High Court in 5. S, Waikar v. 
L. S Waikar, AIR 1960 Bom 20. The 
learned Judge, Mudhoikar, J, (as he then 
was) was of the view that the authority 
of an advocate to compromise is implicit 
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in the appointment of the Advocate but 
the implied authority of an advocate to 
enter into a compromise is limited to the 
action in which he has been engaged but. 
does not extend to matters which are - 
extraneous to the action or which are 
merely collateral to it. The majority view 
in a Full Bench decision of the Kerala 
High Court in C. S, Nayakam v. 
A, N. Menon AIR 1968 Ker 213, at p. 215 
is to the same effect. The majority was 
of the opinion that when a written au- 
thority of appointment is given to .the 
counsel, he would be free to act and such 
appointment draws no distinction between 
various kinds of acting and the omission 
in the vakalat to specifically empower 
the counsel to: compromise the suit or 
confess judgment would not take away 
the implied power of counsel to compro- 
mise. In this connection, the learned 
Judge, Mathew, J. (as he then was), who 
moe for the majority view, ‘observed 
us: 


- “Order II Rule 4 (C. P, C.) requires 
the appointment of a counsel to act in 
Court by a document in writing. The 
word ‘act’ is not anywhere defined. ...... 
The provision which requires the existence’ 
of a power in writing to ‘act’ draws no 
distinction between the various. kinds of 
ACUDE 6s eustes Order III, Rule 4 makes 
no difference. The only requisite it lays 
down is a written. authority of appoint- ` 
ment. When that is given it leaves coun- 
sel so appointed free to ‘act’ and draws 
no distinction between various kinds of 
acting, If the legislature draws no dis- 
tinction there is no justification for the 
Court to make one, 

The vakalat in the case did not give 
express. authority to counsel to compro- . 
mise the suit or confess judgment, but we . 
are not satisfied that there was any ex- 
press limitation on the implied power of 
counsel to compromise the suit or confess 
judgment. We do not think that when 
Counsel is appointed under g document 
the enumeration of certain powers in it 
would exclude the implied powers neces- 
sarily inherent in the appointment. 

XX Xx XX XX 

` The construction of a document ap- 
pointing an agent is different from the 
EA of a vakalat appointing coun- 
se ?3 
It was held by a Division Bench of the 
Madras High Court in appayya vV. 
Subbamma, AIR 1949 Mad 98 that in a 
case where Vakalatnama giving power to 
the advocate to appear for party and to 
conduct and defend a suit without the ex-` 
press power to compromise the suit was 
executed, no implied authority must be 
held to have been conferred upon the 
advocate to make compromise binding on 
his client. Distinction was made between 
a case where a document such as Vaka- 
Iatnama. giving express authority-to the 
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advocate or legal practitioner was execut- 
ed by the client and a case of barrister 
or advocate who derived his authority for 
being retained by being briefed. by a soli- 
Ta who appeared on behalf of his 
client, 


17, In Govindammal v. Marimu- 
thu Maistry, AIR 1959 Mad 7 at p. 12, 
Ramaswami, J., after reviewing the en- 
tire case law on the subject summed up 
the legal position thus:— 


“The decisions appear to be fairly 
clear that even in cases where there is 
no express authorisation to enter into a 
compromise, under the inherent authority 
impliedly given to the Vakil he has power 

-to enter into the compromise on behalf 

of his client, But in the present state of 
the clientele world and the position in 
which the Bar now finds itself and in the 
fact of divided judicial authority and 
absence of statutory backing, prudence 
dictates that unless express power is 
given in the vakalat itself to enter into 
compromise, in accordance with the gene- 
ral practice obtaining, a special vakalat 
should be filed or the specific consent of 
the party to enter into the compromise 
should be obtained,” 


There is divergence of opinion between 
the Madras High Court on the one hand 
and the High Courts of Calcutta, Allaha- 
bad, Bombay- and Kerala on the other 
about the existence or otherwise of the 
implied authority of a Counsel to com- 
promise in a cause where - no specific 
power . to compromise is given in the 
Vakalatnama executed by the client, Ac- 
cording to the High Court - other than 
Madras, the Counsel has inherent power 
or implied authority to compromise on 
behalf of his client who had executed a 
vakalat or document authorising him to 
appear and represent his case whereas the 
Madras High Court took the contrary 
view that specific power to compromise 
should be given in the vakalatmama exe- 
cuted by the client, but however, in the 
case of a barrister or advocate who is 
appointed and briefed by a solicitor he 
possesses the inherent power or implied 
authority to compromise. On a conside- 
Tation of the provisions 
Rule 4, Civil Procedure Code and the de- 
cided cases, we are of the view that the 
counsel in India has inherent power or 
implied authority to compromise in a 
cause in respect of which he has been ap- 
pointed by his client to act on his behalf, 
but it is prudent that he should have spe- 
cifled and express authority of his client 
to compromise, taking into consideration 
the divided judicial opinion and the pre- 
sent state of the Bar and ‘the paramount 
interests of the clientele into account. 

~ 18. The legal position may be 
summed up thus: A legal practitioner or 
counsel appointed under a document to 
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act on behalf of. his client is empowered; 
to do all acts for the furtherance of. the 
interests of his client and- to give the 
fullest beneficial effect to his employ- 
ment, He has ‘the inherent power or 
implied authority to compromise in all 
matters connected with the action and 
not merely collateral to it, as in the case 
of the barristers and advocates of England, 
Scotland and Ireland, It is really neces- 
sary for a barrister or advocate or a co- 
unsel to have the inherent power or im- 
plied authority to appear, argue and do 
what all is netessary for the purpose of 
safeguarding the interests of his client 
and to enable him to discharge his duties 
to the best of his ability, Further such 
implied authority must be deemed to 
exist in the legal practitioners as it is es- 
sentially needed to effectuate the rela- 
tions between them amd their clientele, 
The implied authority of a counsel is not 
absolute. No advocate can exercise such 
power contrary to the express instructions 
of bis client who is always entitled to 
countermand the inherent power or im- 


_ plied authority of his counsel by giving 


specific and express instructions not to 
compromise or compromise only. as per 
the terms dictated by him, Where the 
Counsel bona fide and honestly feels and 
considers that such express instructions 
are adverse to the interests of his client, 
the only honourable course open to him 
is to return the brief but not to go ahead 
with the compromise proposals which he 
deemed fit and proper, Such implied 


‘power or inherent authority of counsel to 


compromise is not an appendage of office 
but a dignity added to the status of legal 
practitioner for the purpose of giving the 
fullest beneficial effect to his employ- 
ment, 


19. The status of an advocate or 
a legal practitioner is higher than that of 
an agent who is bound by the law of 
agency. An agent has a duty to abide by 
the directions or instructions given by his 
principal. He has no authority under any 
circumstances to act beyond ‘the limits of 
the instructions, directions or authorisa- 
tion given to him by his principal. He 
owes his duty solely to his principal, His 
acts: do not bind his principal unless he 
has got specific authority from the latter 
sometimes the acts 
done by him under any implied authority 
of the agent also bind the principal, The 
agent’s authority may be oral or in writ- 
ing and express or implied and it can 
be inferred in the circumstances of each 
case. Whether the agent has authority, 
from his principal to do any act in a given 
case is a question of fact or in any event, 
a mixed question of fact and law. In the 
ease of an advocate or a legal practi- 
tioner, he owes a duty to the Court and. 
the public in addition to his client. This 


unique tripartite feature is a special cir- 
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cumstance obtaining in the case of a legal 
practitioner, Normally the professions or 
callings other than the legal profession 
may have only one or two of the three 
relationships referred to above, The posi- 
tion of a barrister, advocate or a counsel, 
‘and particularly a legal practitioner in 
High Court, is not and cannot be equated 
to that of an agent. Therefore, we are of 
the view that an advocate has an implied 
or inherent authority to act on behalf of 
his client and even to enter into a com- 
promise, This implied or inherent power 
ishould not be misused or abused by the 
advocates and members of the legal pro- 
fession. The inherent or implied power 
vested in the counsel must be exercised 
fairly, reasonably and with due diligence 

im the best interests of his client. 
Normally, an advocate or member of the 
legal profession would not directly ini- 
tiate compromise talks with the opposite 
party and enter into a compromise, with- 
out obtaining the actual consent of his 
client, The members of the legal profes- 
sion would, in the interests of the pro- 
fession as well as themselves, obtain, as 
a precaution the actual consent of their 
clients before entering into any compro- 
mise or signing any memorandum of com- 
promise on their. behalf There is no sta- 
tutory recognition of the inherent or im- 
plied authority of a legal practitioner to 
enter into compromises on behalf of his 
client. The Judicial Authority on this 
aspect is not unanimous but divided. The 
general principles that should govern the 
relationship of the lawyer and his client 
must be in accord with the dignity of the 
legal profession and at the same time 
they should safeguard the interests of 
the clientele world, Taking into conside- 
ration the present state of the parties and 
the members of the legal profession, it is 
not only desirable but just, proper and 
prudent for the advocate or counsel to 
obtain a special vakalat from his client 
specifically empowering him to enter 
into compromise .and file compromise 
memo into court, to show that he was 
authorised to enter into the compromise. 
The aforesaid rule of prudence would be 
conducive to the interests of the parties 
as well as the. members of the legal.pro- 
fession., Though it is mot a pure legal 
principle, it would be a safeguard to the 


-Imembers of the legal profession and a’ 
clientele and. 


sufficient safeguard to the 
there would be no scope for any mem- 
ber of the legal profession to misuse or 
abuse such inherent power or’ implied 
authority and give room for, or provide 
an occasion to disturb or spoil the good 
relations between the members of the 
legal profession and their clientele. 


20. In the light of the foregoing 
discussion, we shall now proceed to exa- 
mine whether the respondents’ counsel 
Mr. A. S. Prakasam who has signed.the 
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memorandum of compromise filed into 
Court on 8-3-1972 bas authority to so act 
on behalf of his clients. The authority 
may be express or implied, It may be in 


writing or oral. Mr. Pr a senior 
advocate of this court having sufficient 
standing, would not bave signed the 


memorandum of compromise unless he 
has some authority, be it express or im- 
plied; oral or in writing of his clients, to 
do so. As pointed out earlier, in law, he 
has inherent or implied authority to act 
under Order II], Rule IV of the Code of ` 
Civil Procedure on behalf of his clients 
which would take in his power to enter 
into the compromise om behalf of his 
clients. In the circumstances, he must 
have also been satisfied that he was act-. 
ing in his clients’ interest when he signed 
the memorandum of compromise, The 
appellant is no other than the husband of 
the Ist respondent, They have a son who 
is living with the Ist respondent. Admit- 
tedly, Puvvada Venkata Subbaiah, the 
husband of the 2nd respondent, who is in 
charge of the litigation from the begin- 
ning is the person who came to Mr. 
Prakasam and engaged him on behalf of 
the respondents 1 and 2. He was acting 
throughout the period for and on behalf 
of the respondents 1 and 2. It was in his 
presence only that the agreement em- 
powering the arbitrators to arbittate and 
settle the dispute between the respon- 
dents and the appellant was written and 
the thumb impressiong were put on 5-3- 
1972 in their village by the respondents 1 
and 2, Annu Venkateswarlu, one of the 
two arbitrators, who has filed an affida- 
vit in support of the respondents’ plea, 
has not stated that Puvvada Venkata Sub- 
baiah had no authority to act for and on 
behalf of the respondents 1 and 2, Ac- 
cording to him, he wanted to ascertain the 
view of the respondents but he was pre- 
vailed upon by. the other arbitrator to 
finalise the matter at Hyderabad itself in 
the presence of Puvvada Venkata Sub- 
baiak and he was finally compelled to join 
in the arbitration and some terms were 
agreed, He had informed the junior 
counsel of the appellant that before they 
would give their decision, they had to as- 
certain the views of the respondents and 
hence a week’s time might be taken from 
the court. The other arbitrator insisted 
that as Puvvada Venkata Subbaiah was 
there, it was not necessary that they 
should ascertain the views of the respon- 
dents and that no adjournment would 
be given as the appeal became part- 
heard. In these circumstances, he had re- 
quested the junior counsel of the peti- 
tioner to draft the terms of the compro- 
mise. The draft compromise was typed 
and taken to the house of -Sri A. S. 
Prakasam by the arbitrators and Puvvada 


Venkata Subbaiah. Kanakala Venkata 
Subbaiah did not show the agreement of 
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reference to the advocate when asked by ` 


him, stating that he had left the same 
with the junior counsel of the petitioner. 
Thereafter, he stated thus:— 


“Afterwards the same was typed and 
we were also asked to sign and when 
the advocate for the respondents express- 
ed to us that he would not sign without 
the consent of the parties, we stated that 
the 2nd respondent’s husband, Puvvada 
` Venkata Subbaiah was signing as repre- 
sentative of respondents 1 and 2 and as 
this is only a draft to show the bona fides 
that the parties are willing to enter into 
a compromise and the same is being filed 
into Court, we requested him to sign and 
accordingly he signed. We were also ask- 
ed to sign by the advocate and we also 
signed and filed it in Court before Judges 
and took time for filing compromise duly 
signed by the parties and then we left 
Hyderabad on 8-3-1972.” 


He further says that himself, the respon- 
dents and Puvvada Venkata Subbaiah 
went to Ongole on 10-3-1972, that they 
did not inform the terms of the compro- 
mise to respondents 1 and 2 thinking that 
the terms would be explained by their 
advocate at Ongole. On hearing the terms 
from the advocate at Ongole, the respon- 
dents refused to sign the compromise as it 
is contrary to the terms of reference and 
further, the terms explained to him by 
the other arbitrator are different from 
the. terms incorporated in the petition. 


21. The sum and substance of the 
counter-affidavits tiled on behalf of the 
respondents is that the agreement of 
arbitration was signed by them on 5-3- 
1972 in the presence of Puvvada Venkata 
Subbaiah and the other mediators went to 
Hyderabad and to their advocate and 
Puvvada Venkata Subbaiah had signed 
the compromise at the instance of arbi- 
trators and against their wish, that they 
have. no authority to sign the compro- 
mise memo on their (respondents 1 and 2) 
behalf without their express consent and 
that the compromise petition must there- 
fore be rejected. Though they exhibit ig- 
norance of the terms of the compromise 
petition, they admit that Puvvada Ven- 
kata Subbaiah had informed them what 
transpired at Hyderabad. It was highly 
improbable and, in our view, untrue that 
either Puvvada Venkata Subbaiah who 
is in complete charge of the litigation on 
behalf of the respondents 1 and 2 or 
Annu Venkateswarlu, the arbitrator, who 
have gone to the village and met the 
respondents and asked them to accompany 


them to Ongole for signing the memoran- ' 


dum of compromise, would not have in- 
formed the respondents what all trans- 
pired at Hyderabad including the terms 
of the memorandum of compromise. The 
present stand taken by the respondents 
that the decision given by the arbitrators 
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without ascertaining their views is not in 
accordance with the agreement of arbi- 
tration to which they are parties and 
therefore, it ig not binding on them could 
have been indicated to Puvvada Venkata 
-Subbaiah and Annu Venkateswarlu the 
moment they went to the village with the 
copy of the memorandum of compromise. 
According to them, their views were not 
ascertained by the arbitrators, Hence, 
there was no necessity for them to go to 
Ongole and consult their lawyer. They 
could have as well informed Annu Ven- 
Venkata Sub- 
baiah that the present decision of theirs 
would not be acceptable to them as their 
views were not ascertained. On a consi- 
deration of the entire facts, we are of the 
view that the respondents must have been 
informed by Puvvada Venkata Subbaiah- 
as well as Annu Venkateswarlu about 
the terms of the memorandum of com- 
promise filed into the Court and for which 
their thumb impressions or signatures 
were sought at Ongole. The fact that the 
respondents went to Ongole makes us be- 
lieve that they were aware of and agreed 
to the terms of the compromise at their 
village and with the intention of affixing 
their thumb-impressions they had gone to 
Ongole and subsequently changed their 
minds for reasons best known to them. 
May be as alleged by the petitioner that 
Puvvada Venkata Subbaiah might have 
given an impression that they would win 
the case, if the compromise was not ac- 
ae 


The contention of the respon- 
es that their counsel Sri A. S, Praka- 
sam as well.as Puvvada Venkata Sub- 
baiah had neither authority to act nor 
acted for and on their behalf in settling 
the compromise and filing it into the 
court, cannot be accéded to. The respon- 
dents as well as Annu Venkateswarlu ad- 
mit the decision being made by the arbi- 
trators on the 7th evening at Hyderabad. 
According to the applicant (appellant), 
Puvvada Venkata Subbaiah has acted as 
the authorised agent of his wife, the 2nd 
respondent and hig sister-in-law, the ist 
respondent and negotiated with the ap- 
pellant and the arbitrators and finally ag- 
reed on their behalf for the terms de- 
cided by the arbitrators. According to 
the respondents, Puvvada Venkata Sub- 
baiah did not have their authority to act 
for them but he succumbed to the persu- 
asion of the other arbitrator Kanekala 
Venkata Subbaiah and signed the compro- 
mise memo against his wish. But the 
applicant’s stand is that Puvvada Venkata 
Subbaiah had oral authority of the res- 
pondents to act and to enter into a com- 
promise and sign on their behalf and that 
he had accepted the decision of the arbi- 
trators on their behalf, The short ques- 
tion that requires decision is whether 
Puvvada Venkata Subbaiah had autho- 


204 A.P.  [Pr. 22] 


rity-—express or implied oral or in writ- 
ing, of the respondents to act and enter 
into compromise on their behalf. On this 
aspect, it is profitable to refer to the 
version given by Mr. C. Poornaiah and 
M. M. Venkateswarlu, the Junior Advo- 
cates who appeared along with their se- 
nior Sri B. V. Subrahmanyam. Mr. Poor- 
naiah swears that on the afternoon of 
7th March, 1972, the appellant, the arbi- 
trators and Puvvada Venkata Subbaiah 
came to Court and informed them that 
the matter was almost settled 
by. the arbitrators and that - 
parties went on negotiating with the 
arbitrators in the High Court itself till 
4.00 P. M. and about 5.00 P, M. they 
came to his house, They discussed the 
matter further sitting in his compound 
and at about 7.00 P, M. entered his office 
-and told him that they decided what 
should be done and asked him to reduce 
their decision into writing in English. As 
the terms agreed to were being given by 
the arbitrators, the 2nd’ respondent’s hus- 
band and the appellant had agreed to 
them at every stage. He. dictated each of 
the terms to Sri M. Venkateswarlu in 
English as desired by the arbitrators, the 
appellant and Puvvada Venkata Sub- 
baiah. The manuscript. draft was signed 
by Sri M. Venkateswarlu -Advocate who 
wrote it, the appellant, Puvvada Venkata 
Subbaiah, both the arbritrators and one 
Kovi Seshaiah in token of their having 
agreed to all the terms and in token of 
his having reduced them into writing as 
desired by them. Informing them that 
they would meet Sri A. S, Prakasam, 
have the manuscript typed and get it 
filed into Court in the morning, they went 
away, The draft memo prepared by him 
was typed.-including another clause, viz., 
Clause 8 introduced by Sri A. S. Praka- 
‘sam. He swears further as follows: 


‘When the matter came up on the- 


8th before the Court, it was signed by 
the counsel on both the sides. on behalf 
of. their clients and by the appellant, the 
husband of the 2nd respondent and the 
arbitrators and also Kovi Seshaiah, . the 
brother-in-law of the appellant. 
while deleting clause 8 of the terms and: 
in commenting about the clause 6 giving 
the property to the 2nd respondent with 
absolute -rights, both the counsel told the 
court that the arbitrators have decided 
the matter and the parties have agreed 
and therefore it was not necessary to go 
into it. 

' 4, I may state that Hon the 7th 
afternoon till they left, all the persons 
present and the counsel on both the sides 
and the arbitrators proceeded to discus- 
sions and recorded the decision of ‘the 
arbitrators only on the basis that the 
authority was given by the respondents 
’ 1 and 2 and appellant to the arbitrators 
to decide. The matter was completed and 
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in fact the 2nd defendants husband 
throughout took active part on behalf of 
respondents 1 and 2, 


5. At no point of time was any doubt 
cast in my mind as to the authority of 
the arbitrators to decide or the 2nd res- 
pondent’s: husband to act on behalf of 
respondents 1 and 2. For that reason 
only everybody signed on that compro- 
mise.’ 


Sri M. Venkateswarlu, the junior advocate 
on record for the appellant affirms the 
truth of the statements contained in the 
affidavit of Sri C. Poornaiah and further 
states that the memo of compromise itself 
recites that the parties referred the mat- 
ter to arbitrators by a document dated 
5-7-1972 and agreed to abide- by thefr- 
decision and accordingly the decision was 
given and that it was never suggested or 
even hinted by any one that the further 
consent of the respondents 1 and 2 was 
mecesary, We see no reason to disbelieve 
the statement of facts sworn to by. Srt 
C. Poornaiah and Sri M. Venkateswarlu, 
Advocates, pertaining to the procedure 
adopted by the arbitrators to meke their 
decision and the way in which the mat- 
ter was decided between the appellant 
and Puvvada Venkata Subbaiah repre- 
senting the respondents 1 and 2. Puvvada 
Venkata Subbaiah, who did not choose to 
file a counter to the allegations made by 
the applicant and Kanakanala Venkata 
Subbaiah, the arbitrator, has preferred to 
file an affidavit before us on 12-7-1974 
when the matter was posted for further 
arguments, though it was purported to 
have been -affirmed and sworn to at 
Ongole on 28-4-1974.. We are unable to 
understand the reason for not filing the - 
same earlier or at least serving a copy of 
the same on the appellant’s counsel, 

12-7-1974 when the case was actually 
called in the afternoon. This appears to 
have been ante dated for the purpose of 
contest, We may now examine the con- 
tents of his affidavit:. He admits that he 
is looking after:the conduct of the litiga- 
tion for the respondents `- 1 and 2, but 
states that he has no power whatsoever 
to compromise the matter on their behalf 
and without their consent. He-never 
gave an impression to the appellant’s 
counsel or his counsel at any time that 
he was authorised by the respondents to 
compromise the matter and any such im-. 
pression, if given to the appellant’s coun- 
sel, is baseless. Sri A. S. Prakasam sign- 
ed the tentative memo only on his ins- 
tructions as he promised to get a regular 
compromise signed by his wife, the 1st 
respondent and he also signed on: the 
memo of tentative compromise as the ar- 
bitrators insisted on him to sign on behalf 
of his wife. It is pertinent to notice in 
this context the following sentence in 
paragraph 3 of his affidavit:’ I submit 
that I never gave an impression to the 
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appellant's counsel or to my counsel at 
any time that I am authorised by respon- 
dents 1 and 2 to compromise the matter.” 
The use of the expression “to my coun- 
sel” referring to Sri A. S..Prakasam would 
clearly indicate that it is he who is the 


de facto party and who is acting for and 


on behalf of the respondents 1 and 2. 
Nowhere in the affidavit, he states that 
he did not take part in the arbitration 
proceedings or represent the respondents 
1 and 2, except stating that he did not 
give such an impression. We have mno 


hesitation to disbelieve the averments of 


Puvvada Venkata Subbaiah who is res- 
ponsible for all this muddle, If what the 
respondents 1 and 2 contend for was 
really true, Puvvada . Venkata Subbaian 
would have certainly informed the arbi- 
_ trators and the advocates that there could 

be no compromise talks or compromise of 
any kind without the presence of the res- 
pondents 1 and 2 and without ascertaining 
their views, We may add that Sri A. S. 
Prakasam and Sri B. V. Subbrahmanyam 
on 7th March, 1972 represented to us that 
the matter was being settled by the par- 
ties and requested for an adjournment to 
the next day, On 8th March, 1972, we 
were informed by Sri A. S, Prakasam as 
well as the counsel for the appellant that 
the matter was settled by the parties and 
a compromise memo with the signatures 
of the arbitrators, the appellant, the hus- 
band of the 2nd ‘respondent and „one 
Seshaiah was filed into Court, Further 
time for filing a compromise memo with 
the signatures of all the parties was, mo 
doubt, granted by: us. We are definite 
that at no stage Sri A. S, Prakasam re- 
presented to us that Puvvadg Venkata 
Subbaiah had no authority to act on be- 
half of the respondents 1 and 2, but on 
the other hand, as sworn to by Sri 
C. Poornaiah, everyone proceeded on the 
footing that Puvvada Venkata Subbaiah 
had sufficient authority to negotiate on 
behalf of the respondents 1 and 2 and 
represented: them and that the . decision 
of the arbitrators was accepted by the 
parties. We are of the firm view that 
Sri A. S. Prakasam owas satisfied 
at that time that Puvvada Venkata Sub- 
baiah had sufficient authority to repre- 
sent the respondents 1 and 2 and accept 
the decision of the arbitrators om their 
behalf and he must also be deemed to 
have bona fide thought:that the terms of 
the compromise were beneficial to the 
interests of his clients, In these circums- 
tances we hold that Sri A. S. Prakasam 
had’ the actual consent of the Ist and 2nd 
respondents through their agent and re- 
presentative Puvvada Venkata Subbaiah 
for the decision of the arbitrators and 
_ to sign the compromise memo, in addition 
to the inherent or implied authority vest- 
` ed in him by virtue of the provisions of 
Order 3, Rule 4 of the Code’ of Civil 
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Procedure, Hence, his signing the com- 


. promise memo: along. with the other per- 


sons is sufficient in the eye of law to 
make it valid and binding on his clients. 
That apart, as pointed out earlier, Puv- 
vada Venkata Subbaiah had sufficient and 
express oral authority of the respondents 
1 and 2 to act on their behalf and to enter 
into a compromise at Hyderabad and 
agree to the decision of the arbitrators. 
Hence, his acceptamce of the decision of 
the arbitrators is binding on the respon- 
dents 1 and 2 and they cannot subse- 
quently go back upon it. Whether there 


is authority—expresg or implied, oral or in 


writing ofthe party to his agent or to his 
lawyer is a question of fact depending 
upon the facts and circumstances of each 
case. There is admittedly no specific di- 
rection in the present case prohibiting 
the Counsel or Puvvada Venkata Sub?- 
baiah from entering into a compromise. 
For all the reasons, stated, we answer the 
question in the affirmative and in favour 
H pe applicant and against the respon- 
ents. : 


23. True, ‘as contended by the 
respondents’ counsel, the compromise 
memo filed.on 8-3-1972 was described to 
be tentative. The word “tentative” has 
been used by us at that time as the par- 
ties intended to file a compromise memo’ 
with the signatures of all the parties in- 
cluding the respondents 1 and 2. In the 
memo of compromise filed into the court, 
the advocate has signed for the respon- 
dents 1 and 2 in addition to Puvvada Ven- 
kata Subbaiah, the husband of the 2nd 
respondent. As pointed out earlier, Annu 
Venkateswarlu himself stated that Puv- 
vada Venkata Subbaiah signed the com- 
promise memo on behalf of the respon- 
dents 1 and 2. The intendment of the 
parties to file another compromise memo 
with the signatures of all the parties at a 
later date would not in any way militate 
against the validity of the compromise 
memo filed on 8-3-1972 if it is otherwise 
valid and is in accordance with law. 
Such compromise might have been in- 
tended by the parties by way of caution 
and to avoid any _ further litigation. In 
fact, the respondents tried to back out 
from-the stand taken by them earlier 
taking advantage of the fact that they did 
not sign the compromise memo filed into 
Court on 8-3-1972, To put it differently, 
if the compromise memo filed on 8-3- 
1972, had been signed -by all the parties 
including the respondents 1 and 2 there 
would not have been any scope or ground 
for the present controversy, It would 
have been a fool-proof compromise. The 
fact that the memo filed on 8-3-1972 was 
described to be tentative and further time 
was granted to file a regular compromise 
would not in any way militate against 
the stand taken by the appellant if 
the compromise memo filed on 8-3-1972 
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before us was in fact, true, valid and in 
accordance with law and. binding on the 
parties, We may also point otit that the 
compromise memo filed into Court does 
not indicate that it was a tentative memo- 
randum of compromise. It was described 
only as memorandum .of compromise and 
nowhere in it, it was mentioned that it 


* was tentative compromise. It is also indi- 


cated that all the terms of the compromise 
are executable through Court, The res- 
pondents, after going to Ongole, have 
changed their mind for reasons best 
known to them and tried to give a go-by 
to the compromise agreed upon at Hyde- 
rabad by their 
sentative and have given rise to the filing 
of these applications. On a consideration 
of the entire facts and circumstances, we 
are satisfied that there was a bona fide 
‘Settlement of the dispute between the par- 
ties at Hyderabad, that the terms also 
are fair and reasonable and that the res- 


pondents are not entitled to avoid a dec- 


ree in terms of the compromise. ~ 


24. It is next submitted by the 
respondents counsel that one of the terms 
of the compromise requires the appellant 
and his wife, the lst respondent to live 
together and this term is outside the scope 
of the subject-matter of the appeal and 
therefore, the arbitrators have no autho- 
rity to decide the same. On this ground, 
they seek to set aside the decision of the 
arbitrators as it is beyond the scope of 
their reference. The agreement relating 
to the appellant and the Ist respondent, 
who are no other than husband and wife, 
living together as man and wife is in no 
way extraneous to the subject-matter - of 
the dispute. That decision has been given 
by the arbitrators taking into considera- 
tion the benefit of both the parties. There 
is no item of property in respect of which 
the mediators have decided and which is 
not the subject-matter of the suit, - Hence, 
there is no merit in this submission. 


25. . In the result, C. M, P, No. 
9782/72 is ordered and a decree in terms 
‘of the compromise is passed in A S, No. 
571/69. In this view, it is unnecessary for 
us to pass any orders in the other appli- 
cation, viz., C. M. P. No. 9781/72, 


Order accordingly. 


2 m 


State. v. G. Mastan Rao (Reddi C, J.) 


counsel and their repre- 


A.LR. 
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5. OBUL REDDL C. J. AND 
LAKSHMAIAH, J. 


State of A. P.; Appellant v, G. Mastan 
Rao and others, Respondents. 

Writ Appeal No. 799 of 1973, D/- 
8-8-1974,* 

(A) Essential Commodities Act (1955), 
Section 3 — A. P, Rice Procurement 
(Levy) and Restriction on Sale Order 
(1967), T 3 (2) Proviso (a) and (b) — 
Validity — Provisions of 1967 order vio- 
late Art. 19 (1) (f) of Constitution, (Consti- 
tution of India, Arts, 19 (1) (f) and 19 (5) ). 

; The conditions imposed by clause (a) 
to the proviso are that a cultivator shall 
not get more than three quintals of paddy 
milled at a time in a month and an agri- 
culturist labourer shall not get more than 
one quintal of paddy milled in a month. 
There is no rationale behind this classifi- 
cation, Further no provision is made for 
a:labourer other than an agricultural 
labourer for milling the paddy which he 
might get from a cultivator, Again under 
clause (b) to the proviso a cultivator or 
an agricultural labourer is required to 
produce a certificate from the Karnam 
of the village that the paddy so milled is 
for personal consumption. If the Karnam 
were to act arbitrarily or capriciously 
and refused to give a certificate there is 
no redress against his arbitrariness, Tak- 
ing into consideration the facts and cir- 
cumstances of the case and the object 
sought to be achieved by the order it 
cannot be said that the restrictions im- 
posed under Cis., (a) and (b) of the pro- 
viso to Clause 3 (2) are reasonable res- 
trictions to stand the test of Article 19 (5) 
of the Constitution. (1973) 2 APLJ 246. 
Affirmed, ` (Para 7) 
Cases Referred: Chronological Paras 
W: P. No. 5649 of 1972, D/- 17-4-1973 = 

(1973) 2 Andh Pra LJ 246 1 


. The Govt. Pleader for Food and 
Agriculture, for Appellant; G. Vedanta 
Rao, -for Respondents. 

S. OBUL REDDI, C. J.:— This Writ 


Appeal, preferred by the Government, is 
directed against the judgment of our 
learned brother, Chinnappa Reddy, J., in 
Writ Petition No. 5649 of 1972, striking 
down clauses (a) and (b) of the proviso to 
Clause 3 (2) of the Andhra Pradesh Rice 
Procurement (Levy) and Restriction on 
Sale Order, 1967 (hereinafter referred to 
as the Control Order), 

2. The facts leading to the filing 
of the writ appeal are these: The respon- 
dents, some of them agricultural labou- 
rers, some of them cultivators and others 


*(Against Judgment of Chinnappa Reddy, 
J., in W. P, No. 5649 of 1972, D/- 17-4- 
1973, reported in (1973 2 APLJ 246). 


AS/DS/A188/75/JHS 
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who had purchased paddy from cultiva- 
tors, filed the writ petition questioning 
the restrictions imposed upon the culti- 
vators and agricultural labourers to get 
paddy milled for their personal consump- 
tion. It is the case of the respondents 
that the Control Order has been promul- 
gated imposing obligations only on mil- 
lers and dealers in the matter of 
available certain percentage of the total 
quantity of rice produced or manufactur- 
ed by a miller at his rice-mill and that 
the Control Order is not intended to fet- 
ter the milling of rice for persqnal con- 
sumption by cultivators or agricultural 
labourers and that, therefore, the restric- 
tions imposed infringe upon their funda- 
mental rights to have the paddy, which 
they produced or which they earned, mil- 
led as rice as and when necessity arises 
having regard to the number of members 
in each of the families of a cultivator or 
an agricultural labourer. 


3. Our learned brother, Chinnap- 
pa Reddy, J.. was in agreement with 
the contention advanced on behalf of the 
respondents viz., that the restriction im- 
posed upon an agricultural labourer or a 
cultivator in the matter of getting paddy 
converted into rice at a mill infringe upon 
their fundamental rights under Article 19 
(1) (£) of the Constitution. 

4, Mr. D. Venkata Reddy. the 
learned Government Pleader appearing 
for the appellant-Government, strenuous- 
ly contended that there is nothing unrea- 
sonable in the restrictions imposed upon a 
cultivator or an agricultural labourer in 
asking him not to have more than three 
quintals of paddy or one quintal of 
paddy. as the case may be, milled at a 
time in a month or in further asking them 
to produce a certificate from the Village 
Karnam in respect of the paddy so milled 
stating that that was for their personal 
consumption. 


5 The relevant provisions of the - 


Control Order are these: 

“3. Levy on rice: (1) Every miller 
carrying on rice milling operations shall 
sell to the agent or an officer duly autho- 
rised by the Govermment in this behalf 
at the notified price and at such percen- 
tage of the total quantity of each variety 
of rice produced or manufactured by him 
in his rice mill every day as is specified 
for each district in the schedule, 

(2) Every dealer shall sell to the 
agent or an officer duly authorised by the 
Government in this behalf at the notified 
price and at such percentage of the total 
quantity; of 


(a) each variety of rice got milled by 
ea every day out of his stocks of paddy: 
an i 

(b) each variety of rice purchased or 
otherwise acquired by him for the pur- 
pose of sale from persons other than mil- 
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lers or dealers as is specified for each dist- 
rict in the Schedule; 

_ Provided that nothing contained - in 
sub-clauses (1) and (2) shall apply to the 
rice obtained for personal consumption 
by a cultivator from the stocks of paddy 
grown by him or by an agricultural 
labourer out of the stocks of paddy earn- 
ed by him as wages subject to the fol- 
lowing conditions: 

‘(a) that the cultivator shall not mill 
more than 3 quintals of:paddy and the 
agricultural labourer not more than 1 
quintal of paddy at a time in a month; 


(b) that he shall produce a certificate 
from the village Karnam that the paddy 
so milled is for his personal consumption 
Such a certificate shall be handed over 
to the Miller.” - 

- This Control Order was promulgated. 
by the Governor in exercise of the 

powers conferred upon him under the 
provisions of the Essential Commodities 
Act and with the prior concurrence of 
the Central Government. The object of 
this clause is to see that every miller, 

who carries on rice milling operations, 

sells to the Government, at the notified 

price, such percentage of the total quan- 
tity of each variety of rice got milled by - 
him in his rice mill every day out of his 
stocks of paddy, Whether he purchases 
or himself produces paddy is immaterial. 

In other words, this clause is intended to 
impose certain percentage of levy on rice 
on every dealer and miller. Cultivators 

and agricultural labourers are exempt 
from the operation of this levy subject to 
the conditions laid down in cls, (a) and 

(b) of the proviso, 


6. What the learned Government 
Pleader contends is that millers are tak- 
ing advantage of the fact that clauses (a) 
and (b) of the proviso are struck down 
by this Court to fabricate false accounts 
showing that the Paddy milled at their 
mill belongs to cultivators or agricultural 
labourers and selling the resultant rice 
obtained from paddy in blackmarket. It 
is his case. that to achieve the object viz,. 
to see that the millers or dealers do not 
indulge in blackmarketing or maintain 
false accounts that the conditions have 
been imposed upon the cultivators and 
agricultural labourers who seek to have 
their paddy milled for their personal 
consumption and, therefore the conditions 
imposed are reasonable having nexus 
with the object sought to be achieved by 
the Control Order, 


1. The two conditions imposed 
are: (1) that a cultivator shall not get 
more than three quintals of paddy milled 
at a time in a month: and (2) that an 
apricultural labourer shall not get more 
than one quintal of paddy milled at a 
time in a month. There does not appear 
to be any basis for fixing three quintals 





uu 
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of paddy for being milled by a cultivator 
and .one quintal of paddy, by an agricul- 
tural labourer, It does not appear that, 
while laying down this condition, the 
rule-making authority had taken into con- 
sideration the number of persons that re- 
quire to be fed in the family of a` culti- 
vator or in the family of an agricultural 
labourer, Even if one quintal of paddy 
converted into rice is not sufficient for 
all the members of the family of an agri- 
cultural labourer or cultivator even then 
it will not be open to him to go to a mill 
and ask for an additional quantity of 
paddy being milled, for the limit pres- 
cribed is only one quintal or three quin- 
tals, as the case may be, at a time in a 


ad 


~: month. In other words, even if he is in. 


possession of more than one quintal of 
paddy and one quintal of paddy may not 
- .sbe sufficient to feed'all the members of 
his y for more than a week or two 
he is prohibited from going to the mill to 
- get his paddy milled, There does not ap- 
pear to be any rationale behind this 
classification viz., providing for milling of 
three quintals of paddy in the 
case of. a cultivator and one quintal of 
the case of an agricultural 
There is also the further factor 
viz., there is another class of labourers 
other than the agricultural labourers, who 











provided the cultivator had surrendered 


under the other Control Orders, If that 


even SO, no provision is made for him for 
having the paddy purchased by him out 
of the wages earned by him milled at a 
rice mill, : The other condition laid down 


cultural labourer or a cultivator has to 
produce a certificate from the village 


_isoever, then there does mot seem to be 
any way for a cultivator or an agric 

tural labourer getting his paddy milled 
for his personal consumption. In other 
words, if a Karnam were to act arbitrarily 
or capriciously, the cultivator or agricul- 
tural labourer has no manner of redress 


ul N, Shetti v. V. Appalaraju 


may purchase paddy from a cultivator 
his quota of paddy, which he is bound to, - 


Karnam stating that the paddy so milled 


certificate to a cultivator or an agricul- 
tural labourer without any reason what- 


oy 
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against his Scie A Further, a culti- 
vator may Hke to have more than one 
quintal of paddy to be milled on account 
of marriage in’ his house.. Clause (a) of 
the proviso fetters his discretion to have 
such quantity of paddy as he may require 
to be milled at a particular time having 
regard to his needs and convenience: He | 
is put under the obligation of running up 
to the: village Karnam every month, whe- 
ther the Karnam is available or not. If, 
on the day when he requires the paddy to 
be milled and the need for that arises on 
that day, the Karnam is not in the village 
or has gone on official work to the taluk 
headquarters or somewhere or if no Kar- 
nam is appointed for some days gn ac- 
count of his having gone on leave, the 
cultivator or the agricultural labourer is 
helpless. There is no authority whom he 
can approach in the absence of the Kar- 
nam for a certificate. Whether a particu- 
lar restriction imposed on one’s freedom 
under Article 19 (1) (f) of the Constitu- 
tion is reasonable or not depends upon 


the facts and circumstances of 
each case. No abstract standards 
can be laid down, Therefore, tak- 


ing the facts and circumstances of the 
case Into consideration and also the ob- 
ject sought to be achieved by the Control 
Order, we are unable to say that the res- 
trictions imposed under clauses (a) and 
(b) of the proviso to Clause 3 (2) of the 
Control Order are reasonable restrictions 
to stand the test of Article 19 (5) of the 
Constitution. 


8. We, therefore, shes with the 
view expressed by the learned Single 
Judge and dismiss the appeal with costs. 
Advocates, fee Rs. 100/-. 

Appeal dismissed. 
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‘Thammana Nukiah Shetti, Appellant 
y y. Velapa Appalaraju and others, Respon- 
ents 


L. P. A. No. 247 of 1972, D/- 1-8- 
1974.* 

(A) Hindu Law — Alienation — Suit 
for partition, possession and: mesne profits 
by. purchaser of coparcener’s share — 
Mere division in status of family will not 
entitle ‘plaintiff to- mesne profits until al- 
lotment of specified portion to his share. 
AIR 1934 Mad 364, held impliedly Over- 
ruled by AIR 1954 SC 177 and AIR 1966 
SC 470, Decision in A. S. No. 483 of 1970, 
er 28- 2-1972 partiy Reversed, (Civil 

C. (1908), Section 2 (12)). 


a decree of this Court, in S. A. 


No, 483 of 1970, D/- 28-2-1972). 
BS/DS/A544/75/MBR 


4975 0 
and a nullity. AIR -1971 Bom 106 (FB) and 
AIR 1952 Bom 174, Foll. (Paras 11 and 13) 
(C) Civil Procedure Code (1908), S. 11 — 
-Coparcenery property — Partition of agricul- 
tural land — Tenants thereof impleaded as 
such — Question of tenancy not raised by 
‘tenants — No issue thereto also framed — 
‘Explanation IV not attracted — S, 11 contem- 
plates matter in issue and not subject matter. 
(Para 12) 

Cases ` Referred: Chronological Paras 


AIR 1971 Bom 26 = 1970 Mah LJ 801 8 
-AIR 1971 Bom 106 = 1970 Mah LJ 991 
(FB) 11 
{1969) Spl. Civil Appln. No. 1615 of 1964, 
D/- 21-7-1969 = 1970 Ten LR 245 
(Bom) 8 
(1969) S. A. No. 91 of 1967, DJ- 21-4-1969 
= 1970 Tenancy LR 104 (Bom) 8 
AIR 1954 Bom 239 = 55 Bom LR 946 9 
AIR 1952 Bom 174 = 53 Bom LR 864 13 
AIR 1942 Bom 257 = 4 Bom LR 577 
(FB) 9 
N. S. Munshi, for Petitioner; M. S. 
Deshpande, for Respondent. 


ORDER :— Petitioner Rameshwar pur- 
chased an area of 2 acres 36 gunthas out of 
‘survey number 162/3 situated at village 


Nandura vide sale-deed dated 9-12-1954 from ° 


Ramkrishna Dattatraya, who, along with (1) 
‘Vasant (2) Ramkrishna (3) Mangabai 
44) Jagannath and (5) Shrikrishna formed a 
joint Hindu family. Thus the land in dispute 
‘was their coparcenery property and on the 
“date of transfer in favour of the petitioner it 
constituted a property belonging to undivid- 
ed Hindu family and what was sold by Ram- 
krishna was his undivided share therein. 
‘Eventually, therefore, Ramkrishna filed a suit 
for partition and separate possession of his 
share in the coparcenery property. The said 
‘Suit was registered as Civil Suit No. 44-A of 
1955 and in this suit a preliminary decree in 
favour of Ramkrishna was passed on 9-7- 
1957. To the said suit Vithal and Laxman 
‘were parties. The respondents Nos. 2 to 4 
rare the heirs of deceased Laxman. As per 
‘this preliminary decree the property in ques- 
‘tion was allotted to the share of Ramkrishna. 
After the preliminary decree was passed, a 
‘precept was issued to the Collector vide his 
letter dated 22-4-1964 informed the Civil 
Judge, Junior Division, Malkapur that the 
‘partition has been effected as per the precept 
sent by the Civil Court and necessary demar- 
cation has been made by the Revenue Inspec- 
tor before the parties and their respective 
shares have been also shown to them. How- 
ever, the Collector informed that physical 
possession of the fields could not be given to 
the parties as the fields were subject to ten- 
‘ancy. In the said partition of the property 
the land in dispute was allotted to the share 
of Ramkrishna and thus Rameshwar, who was 
also party to the suit, became entitled to the 
possession of said property after the partition 
of the property, that is, on or about 22-4- 
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5 i -+ Rameshwar v. Vithal (Dharmadhikari J) [Prs. 1-4] Bom. 161 


1964. Thereafter Rameshwar filed an applica- 
tion for placing him ‘into the possession of 
the property and the Civil Court placed him 
in actual - possession of the property vide 
receipt dated 17-10-1964, which is at record 
pages 21 and 22. From this Tabe Paoti it 
seems that Rameshwar was placed in posses- 
sion of thes land in question with standing 
crops. No further proceedings were taken by 
Vithal or Laxman before the Civil Court in 
that behalf. However, they filed an applica- 
tion under Section 36 (1) of the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha Re- 
gion) Act, 1958, referred to hereinafter as the 
Act, for the possession of the disputed pro- 
perty and such an application was filed on 
16-10-1967. In this application it was con- 
tended by Vithal and Laxman that the land 
in dispute was leased out to them by Jagan- 
nath, who formed a joint Hindu family along 
with Shrikrishna, Ramkrishna and Vasant in 
the summer of 1952 and thus they were pro- 
tected lessees. According to them, they were 
in possession as such till 17-10-1964 when they 
were dispossessed by Rameshwar otherwise 
than in due course of law. Therefore, ac- 
cording to them, they were entitled to restora- 
tion of possession. 


2. In the meantime it seems that 
Laxman died and his legal representatives 
were brought on record. 


3. This claim was resisted by peti- 
tioner Rameshwar on various grounds. He 
contended that Vithal and Laxman were not 
the tenants. He further contended that as- 
suming they were the lessees, the lease given 
by Jagannath being invalid, they were not 
lawfully cultivating the field, and therefore, 
were not the tenants. He further contended 
that he was placed in possession of. the suit 
land as a consequence of the decree passed 
in the suit for partition to which Vithal 
and Laxman were the parties. Accord- 
ing to him, they were bound by the 
decree and the said decree, therefore, 
operates as res judicata. Even otherwise, ac- 
cording to Rameshwar, as they did not chal- 
lenge the decree or raised a question regard- 
ing their tenancy in the suit itself, the judg- 
ment and decree passed in the said suit is 
binding upon them and it is not open for 
them to raise the same auestion over again 
in the present proceedings in view of the 
provisions of Section 11, Explanation IV, ` 
Code of Civil Procedure. 


4. Both the parties adduced evidence 
before the Tenancy Naib Tahsildar. The 
Tenancy Naib Tahsildar vide his order dated 
9-3-1968 held that Laxman and Vithal were 
the protected lessees of the disputed field and 
they were cultivating the same in that capacity 
till 17-10-1964 when they were illegally dis- 
possessed by petitioner Rameshwar. In this 
view of the matter the Tenancy Naib Tahsil- 
dar allowed the application filed by them 
and held that they are entitled to restoration 
of possession. 
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5. Being aggrieved by this order peti- 
tioner Rameshwar filed an appeal which was 
heard and decided by the Sub-Divisional Of- 


cer, Malkapur. The Sub-Divisional Officer 
dismissed the appeal by his order dated 
30-12-1968. He confirmed the findings re- 


corded by the Tenancy Naib Tahsildar. 

6. Thereafter petitioner * Rameshwar 
filed a revision application before the Maha- 
rashtra Revenue Tribunal and the Revenue 
Tribunal by its order dated 16-9-1970 dismis- 
sed the revision application filed by Ramesh- 
war. Against these orders the present writ 
petition has been filed by petitioner Ramesh- 
war. 
i 7. Shri Munshi, the learned counsel 
for the petitioner, contended before me that 
as the possession of the field in dispute was 
taken by the petitioner under a decree passed 
by the Civil Court, it cannot be said that the 
possession was obtained by the petitioner in 
contravention of the provisions of the law, 
including the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region) Act, 1958, 
Assuming that the possession granted by the’ 
Civil Court was illegal, the only remedy to 
the aggrieved person was to file an applica- 
tion under Section 47 of the Code of Civil 
Procedure. Therefore, according to him, the 
Revenue Court has no power or jurisdiction 
to sit in appeal over the Civil Court’s order, 
nor he can disturb the possession of the peti- 
tioner which has been granted to him by 
the Civil Court in execution of the decree. 
He further contended that the question re- 
garding the tenancy was not raised by op- 
ponent Vithal. or Laxman in the suit itself. 
Therefore, it is not now open for them to 
raise the said question which they ought to 
have raised in the suit in view of the provi- 
sions of Section 11, Explanation IV, Code of 
Civil Procedure. According to him, the said 
suit was a suit for partition and possession 
and if the defendants wanted to resist the 
said suit for possession they ought to have 
raised plea of tenancy as a ground in their 
defence. As the same has not been done by 
them, they cannot now raise the same ques- 
tion over again in these proceedings. 


8. It is no doubt true that the suit 
instituted by Ramkrishna was a suit for parti- 
tion and separate possession. It is also an 
admitted position that Vithal and Laxman 
were joined as parties to the said suit. A 
copy of the plaint in the said suit has been 
placed before me as Annexure R-1. Vithal 
and Laxman were joined as parties to the said 
suit, because, according to the plaintiff, the 
-said defendants were in possession of the land 
-and were liable to put the plaintiff in posses- 
sion of the same after partition. Rameshwar, 
the petitioner before this Court, was also 
joined as a party to the said suit. After the 
‘preliminary decree was passed, the papers 
were forwarded to the Collector for effecting 
the actual partition by metes and bounds as 
per provisions of Section 54 of the Code of 
Civil Procedure. After effecting the parti- 
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tion, the Sub-Divisional Officer, Maikapur 
had informed the Civil Judge vide his letter 
dated 22-4-1964 that physical possession of 
the fields could not be given to the parties 
as the fields are subject to tenancy. Thus it 
is quite clear that only symbolical possession}. 
was given to Rameshwar. One fails to un- 
derstand how thereafter on an application 
filed by Rameshwar the Civil Court could 
deliver actual physical possession of the suit 
field to Rameshwar in execution of the said 
decree. Obviously, therefore, the possession 
delivered by the Civil Court to Rameshwar 
was without jurisdiction and illegal. Such a}! 
view has been taken by this Court in Keshav! 
v. Waman, 1970 Mah LJ 801 = (AIR 1971 
Bom 26). After making a reference to the 
various provisions of the Code of Civil Pro- 
cedure, ultimately it was observed in the said’ 
decision that: 


“In case of revenue paying estate the 
partition is to be carried out by the Collector 
and not by a Commissioner. After a decree 
for partition of revenue paying estate is passi 
the Court has nothing to do with it by way 
of execution. The execution of the decree 
is entirely in the hands of the Collector. It 
is only when Collector transgresses the decre- 
tal command or transgresses the law relating: 


` to partition that his action is subject to con- 


trol and correction of Court pasing decree. 
An order directing partition by Collector is 
not a preliminary decree. It is so far the 
Court is concerned a final decree and an 
order transmitting the papers to the Collec- 
tor is ministerial and not judicial act.” 
Similar view is taken by this Court in Saguna- 
bai v. Shripati Moru Patil, (S. A. No. 91/67; 
D/- 21-4-69=1970 TLR Vol. 18, 104 (Bom) ). 
In this context it was observed by this Court, 
that the decree granted by the Court award- 
ing possession of the lands to the decree-} 


possession of the lands. Same view is also 
taken by this Court in V. G. Ghadge v. 
K. M. Bhosale, (Spl. C. A. 1615 of 1965, Dj- 
21-7-1969 = 1970 Tenancy LR Vol. 18. 
245 (Bom)). Thus it is quite clear vw 





the delivery of possession by the Civilf 
Court to petitioner Rameshwar was with-} 
out jurisdiction and ultra vires. 


9. It is established principle of law 
that if the order is passed without juris-}) 
diction or the same is ultra vires. then} 
merely because Statute provides for al 
further right to a party against whom}. 
the order is made he is not bound to fol-|, 
low the same or to file an appeal against} 
the said order. If the order is a nullity} 
the party is entitled to ignore it and ap- 
proach the proper Court for a declaration 
that the order is a nullity. In Husein 
Miya v. Chandubhai. 55 Bom LR 946 = 
(AIR 1954 Bom 239) this Court had an 
occasion to consider this aspect of the 
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matter, In this context it wag observed 
by this Court as under :— 


“The other matter that has got to be 

considered is, what is the effect of Sec- 
tion 74 of the Act which provides for an 
appeal against the order of the Mamlat- 
dar. It was open to the opponents to pre- 
fer an appeal against the decision of the 
Mamlatdar because Section 74 in terms 
provides for an appeal to the Collector 
against an order made by the Mamlatdar 
under Section 29. Instead of preferring 
an appeal the opponents have filed this 
suit in a Civil Court. Now, does the fact 
that a statute provides for a right of ap- 
peal against an order made by an autho- 
rity set up under that statute make any 
difference to the position when the order 
made by the authority is an invalid or 
ultra vires order? It is clear that if the 
order itself is ultra vires, it is a nullity 
and there is no obligation upon a party 
against whom the order is made to pre- 
fer an appeal against that order. The ap- 
peals that are provided for under Sec- 
tion 74 are strictly appeals against valid 
orders made by the Mamlatdar and orders 
made without jurisdiction, It mav be 
that the Collector could have corrected 
the Mamlatdar and could have held that 
the order of the Mamlatdar was ultra 
vires. But the question is not whether 
the opponents could have appealed to the 
Collector and could have got the necessary 
relief The question is whether the op- 
ponents are bound to appeal and are pre- 
vented or precluded from going to a Civil 
Court. In our opinion. on principle it is 
erroneous to argue that merely because 
a statute provides for a right of appeal, 
the party against whom the order is made 
is bound to appeal although the order 
made is a nullity. If the order is a nul- 
lity. the party is entitled to ignore it. to 
treat it as waste papers, and to go to a 
Civil Court for a declaration that the 
order is a nullity and no action should be 
taken against the party under that order 
which would prejudice his rights. See 
for this purpose the decision of a Full 
Bench of this Court in Abdullamivan 
Abdulrehman v. Govt. of Bombay, (1942) 
44 Bom LR 577 = (AIR 1942 Bom 257) 
(FB)? ' 
In Abdullamiyan v. Govt. of Bombay. 
(AIR 1942 Bom 257 (FB)) this question was 
considered by the Full Bench of this 
Court with reference to Section 11 of the 
Bombay Revenue Jurisdiction Act and it 
was. held by the Full Bench of this Court 
that— 


“Where an authority which purports 
fo pass an order is acting without juris- 
diction, the purported order is a mere 
nullity and it ig not necessary for any- 
body, who objects to that order. to apply 
to set it aside, He can rely on its invali- 
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dity when it is set up against him, al- 
though he has not taken steps to set it 
aside. Such an order does not give rise 
to any right whatever, not even to a right 
of appeal,” . 

If the facts and circumstances of the pre- 
sent case are considered with reference 
to this established principle of law. in mv. 
opinion, it will have to be held that the 
petitioner Rameshwar hag obtained the 
possession of the suit land under an order 
which was without jurisdiction, and there- 
fore, the tenants were entitled to obtain 
possession of the land in question under 
Section 36 (1) of the Tenancy Act. 

10. Section 36(1) and (2) of the 
Bombay Tenancy Act reads as under: 

"36 (1) A tenant or an agricultural 
labourer or artisan entitled to possession 
of anv land or dwelling house or site used: 
for any allied pursuit under any of the 
provisions of this Act or as a result of 
eviction in contravention of sub-section (2) 
may apply in writing for such possession 
to the Tahsildar. The application shall 
be made in such form as may be pres- 
cribeq and within a period of three vears 
from the date on which the right to ob- 
tain possession of the land, dwelling 
house or site is deemed to have accrued 
to the tenant, agricultural labourer or 
artisan, as the case may be. 

(2) Save as otherwise provided in 
sub-section (3-A). no landlord shall ob- 
tain possession of any land. dwelling 
house or site used for any allied pursuit 
held by a tenant except under an order 
of the Tahsildar. For obtaining. such 
order he shall make an application in the 
prescribed form and within a period of 
two years from the date on which the 
right to obtain possession of the land 
dwelling house or site as the case may | 
be, is deemed. to have accrued to him.” 
From the bare reading of sub-section (2) 
of Section 36 of the Tenancy Act it is 
quite clear that it is not open to any land- 
lord to obtain possession of any land held 
by a tenant except under an order of the 
Tahsildar and for obtaining such an order 
he is obliged to file an application in the 
prescribed form within the period pro- 
vided by the Act before the Revenue au- 
thority. Any possession obtained by the 
landlord. contrary to the provisions of 
sub-section (2) of Section 36 is bound to’ 
result in eviction of the tenant jn contra- 
vention of sub-section (2) of Section 36 
of the Act. Therefore, the tenant is en- 
titled to file an application under sub-sec- 
tion (1) of Section 36 of the Tenancy Act. 

11, — This aspect of the matter has 
been considered by the Full Bench of this 
Court in Madhao v. Maharashtra Revenue 
Tribunal, 1970 Mah LJ 991 = (AIR 1971 
Bom 106). While construing the provi- 
sions of Section 36 (2) of the Tenancy Act 
the Full Bench has observed as under: 


164 Bom. [Prs. 11-12] 


“Reading Section 36 it is clear from 
the language of sub-section (1) that it is 
subject to sub-section (2). The scheme 
of the section shows that really it is sub- 
section (2) which lays down the general 
rule which governs the provisions of 
sub-section (1). Sub-section (1) gives the 
right to a tenant entitled to the possession 
of any land ‘as a result of eviction in 
contravention of sub-section (2)’ to apply 
in writing for such possession to the Tahil- 
dar, and sub-section (2) categorically lays 
down the general rule that no landlord 
shall obtain possession of any land held 
by a tenant except under an order of the 
Tahsildar, In the light of what we have 
said above we mav note that in the entire 
context of possession the word ‘tenancy’ 
is not used in Section 36 but throughout 
the reference is only to ‘tenant’. The 
concept of possession has relevance only 
to the definition of ‘Tenant’ because it 
includes ‘deemed tenants’. Thus reading- 
sub-sections (1) and (2) together it is clear 
that mo landlord can ever obtain posses- 
sion of a tenant’s land without an order 
granting him possession passed by the 
Tahsildar and the tenant is given the right 
where his possession is thus taken away 
to apply in writing for such possession 
to the Tahsildar.”’ 


In the present case petitioner Rameshwar 
—Jandlord has taken possession through 
the bailiff of the Civil Court and not bv 
taking recourse to the provisions of S. 36 
(2) of the Act. In this view of the matter, 
in mv opinion the tenant who is dispos- 
sessed without an order of the Tahsildar 
under Section 36(2) of the Act. but 
through the bailiff of the Civil Court in 
execution of an order, which is without 
jurisdiction and is a nullity. can seek re- 
lief under Section 36 (1) of the Act. 


12. However, it was contended by 
Shri Munshi that as the tenants have not 
raised the question of tenancy in suit it- 
self. it is not open for them to raise the 
Said question in these proceedings for the 
first time in view of the provisions of 
Section 11, Explanation IV of the Code 
of Civil Procedure, It is not possible for 
me to accept this contention. I have al- 
ready made a reference to the plea raised 
by Ramkrishna in the suit to which Vithal 
and Laxman were joined as parties. Onlv 
because they were in possession of the 
land in question it was not necessarv for 
them to have raised the question of ten- 
ancy because they were not interested In 
the controversy involved in the partition 
suit. It is obvious from the decisions re- 
ferred to hereinbefore that if the tenants 
were on the land. the plaintiff was only 
entitled to symbolical possession of the 
land. Im the said suit at anv stage it was 
not disputed by the parties that Laxman 
or Vithal were the lawful tenants of the 
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suit land, As a matter of fact no allega- . 
tion was ever made in that behalf in the 
pleadings by plaintif Ramkrishna or bv 
Rameshwar, who was the defendant in 
the suit. Their status as tenants was 
never disputed. In this view of the matter 
lt was obvious that the plaintiff could 
have got only a symbolical possession of 
the suit land in the said partition suit. 
Not only this, but after the judgment and 
the preliminary decree were passed bv 
the Civil Court and the psvers were sent 
for executing the decree under Section 54 
of the Code of Civil Procedure to the Re- 
venue Authorities, it is clear from the re- 
cord that such a plea was raised and the 
Revenue Court was aware of the fact that 
Laxman and Vithal were the tenants of 
the land in question, Therefore. vide his 
letter dated 22-4-1964 the Sub-Divisional 
Officer while returning the papers to the 
Civil Court had clearly stated that physi- 
cal possession of the fields could not be 
given to the parties as the fields were sub- 
ject to tenancy. To such a case. In my 
opinion, Explanation IV to Section 11 of 
the Code of Civil Procedure will not ap- 
ply. The question of tenancy was not in 
issue in the previous partition suit. In 
the said suit it was not necessary for 
Vithal or Laxman to have raised the aues- 
tion of tenancy aS a ground of defence or 
attack. because in the said partition suit 
they were not concerned with the owner- 
ship or the title to the property. The 
question of tenancy was neither directly 
or substantially in issue in the said suit, 
The question arose for the first time In 
the execution proceedings when the 
papers were sent to the Revenue autho- 
rities under Section 54 of the Code of Civil 
Procedure. There this question was Con- 
sidered by the Revenue Authorities, and 
therefore, they had declined to place the 
party in physical possession of the fields 
because they were subject to tenancy. 
Even otherwise, in view of the provisions 
of Section 124 of the Tenancy Act. the 
Civil Court had no iurisdiction to decide 
the said question even if it would have 
been raised. Further it is clear from the 
record that for the first time Rameshwar 
became entitled to get even the symboli- 
cal possession of the suit land on or about 
22-4-1974 after the land in auestion was 
allotted to the share of Ramkrishna. The 
decree in the partition suit deciding the 
rights of the parties was passed in the 
year 1957 and thereafter the present Act, 
namely. the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act. 
1958 came into force, The said Act con- 
ferred an altogether new and distinct 
right upon the tenants. It was not pos- 
sible for the tenants to have raised in the 
year 1955 such a plea based on their rights 
conferred upon them bv the new Ten- 
ancy Act, 1958, After the institution of 
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the partition suit and passing of the pre- 
liminary decree the law came to be alter- 
ed and the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act, 
1958 came on the statute book, It was 
not possible for Laxman or Vitha] to have 
raised any contention based upon this Act 
of 1958 in the suit instituted in the year 
1955. In this view of the matter. in my 
Opinion, it cannot be said that it was not 
Open for them to have raised the ques- 
tion of tenancy subsequently in these 
proceedings. 


13, All the authorities below have 
come to the conclusion that Vithal and 
Laxman were the tenants of the suit field. 
A concurrent finding of fact has been re- 
corded by the authorities below that they 
were the protected lessees. In this view 
of the matter. it was not open for peti- 
tioner Rameshwar to have obtained pos- 
Session of the land in question without 
taking recourse to the provisions of Sec- 
tion 36 (2) of the Act. Petitioner Rame- 
shwar has obtained the possession of the 
land in question without obtaining an 
order for delivery of possession from the 
Tahsildar. Under Section 100 (18) of the 
Act it is the duty of the Tahsildar to take 
measures for putting the tenant into the 
possession of the land. The dutv cast 
upon the Tahsildar is not onlv ministe- 
rial one. As to what jis the true nature of 
the proceedings under Section 36 of the 
Act has been considered bv this Court in 
Shivaji v. Peeka, (AIR 1952 Bom 174), It 
is no doubt true that in the said decision 
this Court was concerned with the provi- 
sions of Bombay Tenancy and Agricul- 
tural Lands Act, 1948. However. the 
provisions of Section 29 of the said Act 
and the provisions of Section 36 of the 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act. 1958 are pari 
materia and identical. While construing 
the provisions of Section 29 of the 1948 
Act this Court held that an application 
for possession filed under Section 29 of 
the Act is an application in the nature 
of suit and it is the dutv of the- Mamlat- 
dar to decide the question involved in 
the proceedings and pass neceSsarv orders. 


14. In the present case the res- 
pondents were entitled to possession of 
the land in question under Section 36 (1) 
of the Act as they were evicted from the 
said land in contravention of sub-sec. (2) 
of Section 36 of the Act. Their eviction 
from the land was illegal. and therefore. 
in my opinion, the authorities below were 
right in allowing the application filed by 
the tenants under Section 36 (1) of the 
Act and directing delivery of possession 
of the Iand in question to the tenants. 


15. In the result, the writ petition 
fails and is dismissed. However, in the 
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no order as to costs. 
Petition dismissed, 
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Abdul Hafiz Beg and another, Appel- 
lants y. Sahebbi and others. Respondents. 

A. F. A. D. No. 10 of 1965, D/- 24-7- 
1974.** 

(A) Mohammedan Law — Gift — 
Marz-ul-maut, doctrine of — Test — Onus 
of proof — Question whether open in se- 
cond appeal. ((i) Civil P. C. (1908), Sec- 
tion 100; (ti) Evidence Act (1872), Sec- 
ticos 101-104 — Mahommedan Law — 
Marz-ul-maut gift — Onus of proof). 

The crucial test of marz-ul-maut is 
the proof of the subjective apprehension 
Of death in the mind of the donor. that is 
to say. the apprehension derived from his 
own consciousness, as distinguished from 
the apprehension caused in the minds of 
others, and other symptoms like physical 
incapacities are only the indicia. but not 
infallible signs or a Sine qua non of marz- 
ul-maut. (Para 12) 


What is required to be proved upon 
the preponderance of probabilities is whe- 
ther the gift was made by the ailing per- 
son while under the apprehension of the 
death and further whether in such ailing 
he met his death. (Para 15) 


Al] the circumstances surrounding the 
disposition itself, the physical and psychi- 
cal condition of the person afflicted, the 
nature of the malady and the proximity 
of death to the actual act of disposition 
and further the fact of the death, are all 
the matters which should furnish to the 
Court as a feedback to find out as to 
whether the disposition is within the 
mischief of this doctrine. Once probabili- 
ties hold out that there was even some 
degree of subjective apprehension of death 
in the mind of the sick person who even- 
tually died, suffering from his last ill- 
ness. the subjective test implicit in the 
doctrine is satisfied both on principle and 
policy. . (Para 17) 


Therefore, once there is evidence to 
support the findings reached by the Courts 
of fact either coming from those who 
were near the deceased during the rele- 
vant period or as may be disclosed bv the 
documentary evidence throwing light on 


*(Only portions approved for reporting 
by High Court are reported here). 

**(Against order of V. P. Gadgil. Asst. J.. 
Bhandara in C. A. No. 24 of 1968). 
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that period, the matter is not open to in-*¥(1907) ILR 35 Cal 1 = 34 Ind App 167 


vestigation in second appeal. for the pro- 
visions of Section 100, Civil P. C. do not 
permit such a challenge unless the appre- 
ciation of evidence can itself be shown to 
be perverse or against record. Merely 
because medical evidence is not put forth, 
the principle does not change. Adequacy 
of evidence and its fullness are stil] the 
matters in the ken of considerations that 
satisfy the conscience of the Court which 
is required to find facts. By that no ques- 
tion of law is raised. The usual submis- 
sion based on the principle of onus of 
proof would be irrelevant once the matter 
had been understood by the parties and 
they were obliged to lead evidence on the 
relevant facets of the doctrine. No doubt. 
the initial burden to prove the require- 
ments of marz-ul-maut is on the person 
who sets up such a plea as affecting the 
disposition of a dead person: that can 
be discharged by the proof of the facts 
and circumstances in which such person 
met his death and the attendant events 
preceding and succeeding the disposition 
itself. Once the possibility of a subjec- 
tive apprehension of death in the mind of 
suffering person who made the gift is 
raised. clearly the burden shifts to that 
party who takes under the disposition 
or sets up the title on its basis. Such 
party may prove the facts and circum- 
stances which would enable the Court to 
hold that the disposition itself was not 
made while the suffering person was 
under the apprehension of death. It is. 
therefore, necessary for the party setting 
up the disposition to rebut the proof that 
may be indicative that the disposition is 
within the mischief of marz-ul-maut. 
That cannot be done by merely relving 
On the abstract doctrine of onus of proof 
or insisting upon the evidence of medical 
experts not tendered by the opposite 
party. In a given case such evidence 
may not be at all available. (Para 18) 


Even assuming that the question was 
open for being examined in second appeal 
held that the gift, in the instant case. was 
within the law of marz-ul-maut as under- 
stood by the Mohammedan precepts and 
could not be sanctioned. AIR 1945 Bom 438 
and (1904) ILR 31 Cal 319 and (1907) ILR 
35 Cal 271 (PC) and (1907) ILR 35 Cal 1 
(PC) and (1906) ILR 30 Bom 537 and (1907) 
ILR 31 Bom 264 and (1964) All Pak LD 143 
(SC of Pak.). Ref. (Mulla’s ‘Principles of 
Mohammedan Law’ and Abdur Rahim’s 
“Principles of Muhammadan Jurisprud- 
ence also referred). (Para 20) 
Caseg Referred: Chronological Parag 


1964 All-Pak LD 143 (SC of Pakistan) 15 
AIR 1945 Bom 438 = 47 Bom LR 381 oe 


(1907) ILR 31 Bom 264 = 9 Bom LR 252 


(PC) 11, 
(1907) ILR 35 Cal 271 = 34 Ind App 67 
(PC 11 


) 
(1906) ILR 30 Bom 537 = 8 Bom LR oe 


(1904) ILR 31 Cal 319 11.13 
G. J. Ghate and B. D. Kathaley. for 
Appellants: S. R. Kolarkar, for Respon~ 
dents, 
JUDGMENT :— * s =: sé 


9, On the principles that effect the 
dispositions under the doctrine of death- 
illness, law is fairly well settled. In “The 
Principles of Mohmmedan Law” by Mulla, 
the gifts made on the death-bed are the 
subject-matter of consideration, in Chap- 
ter X, and while explaining the doctrine 
of marz-ul-maut the learned author says 
that it is a malady which induces an ap- 
prehension of death in the person suffer- 
ing from it and which eventually results 
in hig death, It is further noted that it 
is an essential condition of marz-ul-maut 
i.e. of death-illness that the person suf- 
fering from the marz, i.e. malady. must 
be under an apprehension of Maut i.e. 
death, The note to the Explanation goes 
on to explain. the various shades of the 
malady raising apprehension of death and 
it is not necessary to refer to all that de- 
bate. In the celebrated work “Principles of 
Muhammedan Jurisprudence’ by Abdur 
Rahim, the learned author had made a 
basic and notable effort to find out the 
juristic principles behind the Mohamme- 
dan precepts of law and has dealt with the 
topic of death-iliness at some great 
length. In his view, for which he takes 
his support to Heiaya and Kifaya. the 
Marz-ul-maut is an illnesg from which 
death is ordinarily apprehended in most 
cases and in particular cases it has actual- 
ly ended in death. He observes that: 

“The compilers of Al-Maiallah lav it 
down that death-illness is that from 
which death ig to be apprehended in most 
cases, and which disables the patient from 
looking after his affairs outside his house 
if he be a male and if a female the affairs 
within her house, provided the patient 
dies in that condition before a vear has 
expired. whether he has been bed-ridden 
or not. If the illness protracts itself into 
a chronic condition and lasts like that for 
a year, the patient will be regarded as if 
he was in health, and his dispositions will 
be treated like those of a healthy person 
Abdul Rahim quotes that “the definitions 
as given bv the Shafil and Nanbali Jurists 
are also to the same effect namelv. that 
death-illness is illness dangerous to life, 
that is. which mostly ends in death pro- 
vided the patient actually dies of it” and 
he further observes that whether such 
illness was dangerous should be left to 
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the opinion of the competent doctors. Ac- 
cording to the learned author. therefore. 
while applying the true test of this doc- 
trine the real question must be the illness 
and its character from which death could 
‘be said to have been apprehended. He 
observed : 


“It is a cardinal principle of Muham- 
madan jurisprudence that the law takes 
Note onlv of perceptible facts. The ori- 
ginal authorities do not Jay down that the 
fears entertained by the sick man him- 


self form any criterion of death-illness. 


In fact, it is an event of nature, the cha- 
racter of which cannot depend upon what 
the patient might think of it. The law in 
placing an embargo on a sick person’s 
Juristic acts puts jt on the ground of ill- 
mess, and not on the apprehension of death 
by the sick man. The reason or motive 
underlying the law is that illness weakens 
-A man's physical and mental powers, and 
he is likely, therefore. ag experience 
‘shows, to act under such circumstances 
to the detriment of his spiritual interests 
‘by disappointing his heirs in their iust 
expectations,” 

(Emphasis provided) 
If this proposition on the exposition of the 
doctrine and the test is the correct one, 
then the apprehension in the mind of the 
sick man cannot have the higher em- 
sohasis than the illness itself, In other 
words, it is the proof of the illness that 
‘will be decisive of the matter provided 
that has caused the eventual death of 
the man. That proof can alone bv ten- 
‘dered by the medical experts and mere 
subjective apprehension of the person 
suffering illness could not carry the doc- 
trine to its logical end. 


10. If these tests were applied then 
it follows that there is some lack of evi- 
‘dence in the present case, that is. no doc- 
tors have been examined, and further the 
evidence is somewhat fluid in the sense 
that 7 days prior Abdul Kadar had been 
laid ill he had returned from Chinchala 
and ultimately died on 4th. He was in a 
position, aS appears from some evidence. 
to make signs and was thug capable of 
‘communicating, 


11, However, Abdul Rahim’s view 
about the exposition of this doctrine does 
mot appear to have found clear support 
in the judicial pronouncements on the pre- 
‘sent doctrine. In Fatima Bibee vy. Aham- 
mad Baksh, (1904) ILR 31 Cal 319. the 
‘Calcutta High Court while considering the 
doctrine of marz-ul-maut known to 
Mohammedan Law found three things as 
mecessary to answer the same. viz: (i) ill- 
mess, (ii) expectation of fatal issue and (iii) 
“ertain physical incapacities, which indi- 
wate the degree of illness, The second con- 
dition i, e. expectation of fatal issue. could 
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be presumed to exist from the existence of 
the first and third, as the incapacities in- 
dicated, with perhaps the single excep- 
tion of the case in which a man cannot 
stand up to say hig prayers, are no in- 
fallible signs of death-illness. These 
conditions were qualified by stating that 
a long continued malady would contra- 
indicate the immediate apprehension of 
death. A person afflicted by such long- 
drawn course of illness can still be pos~ 
sessed of his sense and his dispositions 
would not be invalid. The view of the 
Calcutta High Court appears to have been 
affirmed bv the Privy Council in Fatima 
Bibee y. Ahmad Baksh, (1907) ILR 35 
Cal 271 (272) (PC). No doubt, it appears 
that in that case too, there was evidence 
of a doctor. The deed was executed about 
6 days before the date of the death. 
While considering the question of invali- 
dity of such disposition under the law of 
marz-ul-maut, it was observed: 


“The test which was treated as deci- 
Sive of this point in both Courts was. was 
the deed of gift executed by Dadar Baksh 
under apprehension of death? This, 
which appears to their Lordships to be 
the right question, is essentially one of 
fact, and of the weight and credibility of 
evidence upon which a Court of review 
Can never be in quite as good a position 
to form an opinion as the Court of first 
instance, and it would probably be enough 
to prevent this Board from interfering if 
it should appear that there was evidence 
such as might iustifv either view without 
any clear preponderance of probability.” 


It is thus obvious that if there is pre- 
monderence of probabilities indicating that 
the gift was made under the apprehen- 
sion of death by the deceased. it is invalid 
under the law of murz-ul-maut. That it 
is a question of fact to be determined on 
evidence is also clear on this authority. 
Further in Ibrahim Goolam Ariff v. Sai- 
boo, (1907) ILR 35 Cal 1 (PC), the first 
question that was being canvassed before 
the Privy Council was about the physical 
condition of the deceased at the date of. 
the execution of the gift and that was: 
answered by saying that this was a pure: 
question of fact. As to the law, the pro- 
position stated is to the following effect:— 
“The law applicable is not in contro- 
the invalidity alleged arises where 
the gift is made under pressure of the 
sense of the imminence of the death.” 
(Emphasis added). 


12. As far as this Court is con- 
cerned the law has been stated in Safia 
Begum v. Abdul Razak. AIR 1945 Bom 
438. It was observed bv referring to the 
two Privy Council decisions supra. that it 
may be taken as settled that crucial test 
of marz-ul-maut is the (proof of the sub-|. 
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jective apprehension of death in the) 
mind of the donor, that is to say, the ap- 
prehension derived from his own consci- 
ousness, as distinguished from the appre- 
hension caused in the minds of others, 
and the other symptoms like physical in- 
capacities are only the indicia. but not in- 
eae sifns or a sine qua non of marz-ul- 
maut. 


13. This expostulation was re- 
quired to be made so as to explain the 
earlier decisions of this Court reported in 
Sarabai v. Rabiabai. (1906) ILR 30 Bom 
537 and Rashid v, Sherbanoo, (1907) ILR 
31 Bom 264. In Sarabai’s case, learned 
Single Judge of this Court had laid down 
three conditions which must be satisfied 
80 as to answer the requirements of marz- 
ul-maut, the same being (1) proximate 
danger of death so that there is a pre- 
ponderance of apprehension of death, (2) 
some degree of subjective apprehension 
of death in the mind of the sick person 
and (3) some external indicia, chief among 
which would be inability to attend to 
ordinary avocations. In Rashid’s case. 
the Division Bench of this Court doubted 
as to the existence in every case of the 
third condition laid down in Sarabai’s 
case, i.e. the physical inability to attend 
to ordinary avocations of the person must 
be available. There Fatima’s case, (1904) 
ILR 31 Cal 319 was expressly mentioned 
as laying down the principles on the text 
of Mohamedan Law. After noting all this 
passage of decisions in this Court. in 
Safi’s case (AIR 1945 Bom 438) this Court 
ultimately found that what is required is 
subjective apprehension of death in the 
mind of donor at the time of disposition. 
The other circumstances and symptoms of 
incapacities were merely the indicia 
which may throw light on such mental 
‘state of the donor. 


14, Thus as far as the decisions 
of Indian Courts are concerned, the law 
of marz-ulmaut is answered if it is prov- 
ed that the ailing donor was apprehend- 
ing death and in that condition had pro- 
ceeded to effect disposition. 


15. Even the pakistan Courts have 
mot taken any other view of the matter. 
I mav usefully refer to the judgment of 
the Supreme Court of Pakistan available 
in 1964 All-Pakistan Legal Decisions at 
p. 143. Shamshad Ali Shah v. Syed Has- 
san Shah where the learned Judges have 
summarised the law of the vifts and the 
doctrine of marz-ul-maut. There a woman 
of 65 suffering from pneumonia had suc- 
cumbed after execution of the deed of 
gift almost after a period of two hours. 
The gift made by such woman was held 
to be affected by the doctrine. While lay- 
ing down the principles on which the law 
of murz-ul-maut has to be found out the 
Supreme Court of Pakistan has stated as 
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to what questions must be raised. and the- 
Same read as under :— 

““i) Was the donor suffering at the 
time of the gift from a disease which was 
the immediate cause of his death? 

(ii) Was the disease of such a nature- 
or character as to induce in the person. 
suffering the belief that death would be 
caused thereby, or to engender in him 
the apprehension of death ? 

(iii) Was the illness such as to in-- 
capacitate him from the pursuit of his 
ordinary avocations — a circumstance: 
which might create in the mind of the- 
sufferer an apprehension of death? 

(iv) Had the illness continued for 
such a length of time as to remove or 
lessen the apprehension of immediate 
fatality or to accustom the sufferer to the 
malady ? 


In short the Court has to see whether the 
gift in question was made ‘under the pres-_ 


sure of the sense of the imminence of 
death.” (Emphasis provided) 


I have extracted the above passage from 
the judgment of learned Mr. Justice 
Fazle Akbar with which learned Chief 
Justice, A. R. Cornelius has concurred. 

In the judgment separately delivered bv 
Kaikaus, J., the following observations on 
the matter in controversy and which help 
the decision on principle can be Gani 
extracted :— 


“Tf the finding as to the date of death 
of Mst. Husan Bano is not interfered with 
no ground remains for interference with 
the finding of marz-ul-maut in spite of 
the fact that no doctor had been pro- 
duced, Mst. Husan Bano was old and. 
ailing and if she died onlv two hours after- 
the registration of the gift it is easv to- 
accept that she was suffering from some - 
disease which caused serious apprehen—- 
Sion of death, 

So far as the legal aspect of marz-ul- 
maut is concerned, what is really needed 
is, as pointed out in (1907) ILR 35 Cal 1 
(PC) that the gift should be made ‘under - 
the pressure of the sense of imminence - 
of death’. The rest of the matters which 
are generally stated in commentaries on 
Muslim Law as matters requiring investi- 
gation in a case of marz-ul-maut are real- 
ly matters relating to evidence. If the 
gift had in fact been made “on account of 
pressure of the sense of imminence of 
death” the gift would be affected bv doct- 
trine of marz-ul-maut,” (Emphasis added) 
This datum-line of the doctrine found by 
the Supreme Court of Pakistan is clear- - 
ly in accord with what the Privy Coun- 
cil observed in Ibrahim Goolam Arif’s- 
ease (1907) ILR 35 Cal I (PC) (supra). 
Similarly the law is understood and ap- 
plied in this Court. Therefore what is 
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required to be proved upon the pre- 
ponderance of probabilities is whether 
the gift was made by the ailing person 
while under the apprehension of the death 
and further whether in such ailing he 
met his death. 

16. It is true that mere apprehen- 
sion on the part of an old man who is not 
afflicted by any malady would not be 
sufficient to answer the doctrine. Mere 
accident of death which is a fact certain 
in human life does not afford good rea- 
son to invalidate the dispositions. 
basic juridical thinking and the pro- 
nouncement of the Gourts upon the in- 
Stant doctrine clearly spell out that the 
English phrase ‘death-illness” is not a 
sufficient, adequate or complete connota- 
ton of the term ‘marz-ul-maut’’, for, that 
doctrine appears to comprehend an afflic- 
tion or malady leading unto death or in- 
volving the death of the person. concerned. 
Because of that with the prof of. death. 
its causation and the condition of person 
have its own and clear significance. Death 
is the certain and central fact, Proxi- 
mate danger of death in an illness. it is 
common experience, casts ominous elon- 
gated shadows discernible along the lines 
of conduct of the person who is subiect 
to the Process of dissolution of life. In 
that there is all the apprehension of 
withering away of human faculties and 
rational capacities. Such process mav set 
in and become pronounced as the jour- 
ney’s end comes near. Mind under such 
condition would get seized by the fright 
of the final full-stop and all winged and 
animated spirits involving free will. 
clarity and reasonable and purposeful 
action may be clipped and caught in the 
mesh of progressing paralvsis. The ap- 
prehension that the curtain is wringing 
down on the life in such a state would 
easily grasp all the consciousness as the 
physical malady surely affects every 
faculty clouding the will and reason of 
human being. It is no doubt that when 
such preponderance of an onset of phvsi- 
cal and psychological atrophy operating 
over the field of free and balanced will 
can be inferred, the dispositions cannot 
be validated. The light of reason at 
such moment is not expected to burn 
bright as the flame of life itself flickers 
drawing ghastly shadows on the cold, 
deadly wall of the inevitable. It is con- 
ceivable. therefore. that the pragmatic 
philosophy of Mohamedan Law thought 
it wise to put under eclipse the acts and 
dispositions done upon the promptings of 
a psychosis indicating apprehension or 
clear fear of death either induced bv or 
during the last suffering or illness of the 
person dying. Law assumes that apart 
from the dominant danger of loss of free 
will, such person may clearly lose touch 
with his spiritual dictates and mav has- 
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ten even against the need of his clear 
obligations and interests to do the things 
which he might not have normally and 
in times of health, done. Onge the sub-|: 
its pos-!: 
sibility or preponderance is established: 
and there is evidence of accelerated dis- 
Sipation of the life itself leading unto 
death due to malady or affliction the dis- 
positions made by such person are treat- 
ed as if it were an outcry against the de- 
nomic fear of death itself and thus basi- 
cally a non-juristic action. 


17, Therefore, it is clear that all 
the circumstance surrounding the disposi-|- 
tion itself. the physical and psvchical 
condition of the person afflicted. the) 
nature of the malady and the proximity}. 
of death to the actual act of disposition |. 
and further the fact of death, are all thej’ 
matters which should furnish to the Court}. 
as a feedback to find out as to whether} 
the disposition is within the mischief of}: 
this doctrine, Once probabilities hold out! 
that there was even some degree of sub-|: 
jective apprehension of death in the mind}, 
of the sick person who eventually died.; 
suffering from his last illness the subjec- 
tive test implicit in the doctrine is satis-} 
fied both on principle and policy. To find! 
that, with the growth of medical and psy-} 
chological sciences jn the modern times. 
several indicia would be easily available. |: 
However. it is not necessary to have any|' 
static approach or to put up anv givenfp 
praxis in that regard. Obviously it is all): 
a matter of eminent and entire apprecia-l, 
tion of facts and circumstances involved| 
in a given case wherein the ultimate crisis!’ 
of the drama of life leading unto death} 
will have to be properly Scanned and 
constructed, 


18, Therefore, once there is evi- 
dence to support the findings reached bv 
the Courts of fact either coming from 
those who were near the deceased during 
the relevant period or as may be dis- 
closed by the documentary evidence 
throwing light on that period, the matter 
is not open to investigation in second anp-j. 
peal for the provisions of Section 100. 
Civil P. C. do not permit such a challenge 
unless the appreciation of evidence can 
itself be shown to be perverse or against 
record. Merely because medical evidence 
is not put forth, the principle does not 
change. Adequacy of evidence and its 
fullness are still the matters in the ken 
of considerations that satisfy the cons-]. 
cience of the Court which is reauired to 
find facts. By that no question of law is 
raised, The usual submission based on 
the principle of onus of proof would be 
irrelevant once the matter had been}' 
understood by the parties and they were}: 
obliged to lead evidence on the relevant i 
facets of the doctrine. No doubt. the ini- 
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(tial burden to Prove the requirements of 
marz-ul-maut is on the person who sets 
up such a plea as affecting the disposi- 
tion of a dead person: 
charged by the proof of the facts and 
circumstances in which such person met 
his death and the attendant events pre- 
ceding and succeeding the disposition it- 
self. Once the possibility of a subiective 
apprehension of death in the mind of suf- 
{fering person who made the gift is raised. 
clearly the burden shifts to that party 
who takes under the disposition or sets up 
ithe title on its basis. Such partv mav 
prove the facts and circumstances which 
}would enable the Court to hold that the 
‘disposition itself was not made while the 






sion of death for, as I said earlier, there 
may be several answers to the problem 
and mere accident of death of the person 
making the disposition would not be 
enough. An old man meeting a natural 
death mav be well disposed to see that 
the matters are settled in his lifetime and 
such dispositions would be perfectly valid 
and would not answer marz-ul-maut. It 
‘lis, therefore, necessary for the party set- 
iting up the disposition to rebut the proof 
{that may be indicative that the disposi- 
in the mischief of marz-ul- 
That cannot be done by merely 
relying on the abstract doctrine of onus 
of proof or insisting upon the evidence of 
médical experts not tendered by the op- 
{posite party. In a given case such evi- 
dence may not be at all available. 


19. Even assuming that the ques- 
tion is open for being examined in second 
appeal, the facts of the present case bear 
out that Abdul Kadar was taken seriously 
ill from before Ist February and he never 
recovered from that illness. During that 
iliness he was not even able to look after 
‘himself and died shortly i, e. on 4th Feb- 
ruary. He had reached the mental’ low 
“of such kind as he was asking for his 
near and dear ones to be by his side and 
when his daughters came near him he was 
even unable to express himself. He was 
merely making signs and shedding tears 
‘while looking at his relatives. That shows 
the sense of helplessness with which Abdul 
Kadar was seized during his last suffer- 
ing. All this raises a clear possibility 
that while he was making the gift which 
is about 24 hours before death. he was 
seized or gripped by the subjective and 
imminent apprehension of his death. In 
fact, the signs of such psychosis had al- 
ready set in. The maladv or illness did 
not leave him till last. The bed on which 
he rested proved to be the death-bed and 
at the mellowed age of eighty this leaf 
fell from the tree of life. 


20. All this unmistakably answers 
Ithat the gift evidenced by Exh. D-3 is 
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that can be dis- 


‘suffering person was under the apprehen-. 
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within the law of marz-ul-maut as under- 
stood by the Mohamedan precepts and 
cannot be sanctioned. 

21. In the result, therefore, the 
appeal fails and is dismissed. However. 
in the circumstances, there would be no 


orders as to costs. 
Appeal dismissed, 


AIR 1975 BOMBAY 170 
SHAH. J. 

Ramchandra Ganpati Salunke, Appel- 
lant v. Rajaram Bapu More and another, 
Respondents. 

A. F. A, D. No. 1023 of 1966. D/- 29-3- 
1974,* 

(A) Hindu Law — Adoption — Ante- 
adoption arrangement between adoptive 
widow and natural father — If and when 
binding on adopted son — Sale of small 
portion of land by adoptive mother for 
consideration — Held binding on son. 


The true effect of the decision of the 
Privy Council in AIR 1927 PC 139 is that 
it does not render invalid all ante adop- 
tion agreements giving some portion of 
the property absolutely to the adoptive 
mother irrespective of the fact whether 
Such agreements are fair and reasonable 
or not. Such arrangements if found to 
be fair and reasonable should be held to 
be vaild and binding on the footing that 
it is sanctioned by custom, AIR 1928 Mad 
1289, Foll. (Para 20) 


A Hindu widow inheriting her hus- 
band’s 20 acres of Land under the Hindu 
Women’s Rights to Property Act, 1937, en- 
tered into an ante-adoption agreement 
with a near relation of her husband and 
in pursuance thereof two documents were 
executed simultaneously and got regis- 
tered one after the other. Bw the first 
document 3 acres and odd land was sold 
in favour of the brother of the natural 
father of the adoptive son for a conside- 
ration of Rs, 2.000 and bv the second his 
minor boy was given in adoption to the 
widow, The adopted son brought a suit 
challenging the validity of the sale deed 

Held that as the sale deed and the 
adoption deed were the result of the com- 
mon agreement between the adoptive 
mother the natura] father and the pur- 
chaser under the sale deed this lead to 
the inference that the plaintiffs natural 
father agreed to the widow being the ab- 
solute owner of the small portion of land 
which she sold to defendant-purchaser for 
consideration. Considering the fact that 
only a small portion of the land had been 


*(Against order of S. G. Mandlik, Asst. J. 
Sangli in C. A. No. 346 of 1965). 
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Jost to the family of the plaintiff under 
the sale-deed and that too for valuable 
consideration. the arrangement was fair 
and reasonable. Such an arrangement 
and the resulting alienation in favour of 
the defendant-purchaser was valid and 
‘binding on the adopted son. AIR 1938 
Bom 336 and AIR 1938 Bom 63, Distin- 
guished. Case Law Discussed, 

(Paras 8.20, 23) 
Chronological Paras 
AIR 1938 Bom 63 = 39 Bom LR 1069 22 
AIR 1938 Bom 336 = 40 Bom LR 443 21 
AIR 1928 Mad 1289 = 56 Mad LJ 41 20 

9 
22 
18 


Cases Referred: 


AIR 1927 PC 139 = 25 All LJ 945 
10. 16. 17, 18. 19. 20. 

AIR 1926 Bom 90 = 27 Bom LR 1509 
AIR 1919 Bom 101 = ILR 43 Bom 542 15 
(1913) ILR 37 Bom 251 = 14 Bom LR 1109 

(FB) 13 
(1906) 8 Bom LR 346 14 
(1895) ILR 19 Bom 428 12.13 
(1893) ILR 16 Mad 400 = 3 Mad LJ eC 


(1887) ILR 11 Bom 381 11. 14 
(1874) 11 Bom HCR 199 10, 11 
(1871) 6 Bom HC 224 9 


N. S. Shrikhande. for Appellant: K. S. 
Bhadti for Dr. B. R. Naik (for No. 1) and 
(contd. on col, 2) 


Ramchandra v. Rajaram (Shah J.) 
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A, V. Datar (for No, 3). for Respondents. 

JUDGMENT -— This second appeal 
filed by the original defendant No, 1 Ram- 
chandra Ganpati Salunke raises an im- 
portant question of Hindu Law. Respon- 
dent No. 1 Rajaram is the plaintiff. Res- 
pondent No. 2 Muktabai who was original 
defendant No. 2 died pending the second 
appeal and her adopted son Raigram who 
is respondent No, 1 is brought on record 
as her heir. Respondent No. 3 Ganpati 
is original defendant No. 3. 


2. Defendant No. 2 Muktabai ad- 
opted the plaintiff Rajaram on August 3, 
1953. Her husband Bapu died in the vear 
1947. The parties to the suit are verv 
closely related to each other. Raiaram’s 
natural father Tukaram is the full bro- 
ther of defendant No. I Ramchandra. 
Tukaram and Ramchandra are the sons of 
Ganpati. defendant No. 3. and his wife 
Chandrabai, This Chandrabai is the 
daughter of Sakharam who is the brother 
of Muktabai’s husband Bapu. Ganpati de- 
fendant No. 3, is the son of Maniabai who 
was the sister of Bapu and Sakharam. The 
relationship between the parties would be 
reny from the genealogy which is set out 

elow: 


NARU 


| 
Mukta =Bapu 
(D. 2) (d. 1947) 
| 


| 
Sakharam = Banubai 


oy, 


| 
Manjabai 


Ohandrabai Ganpati (D. 3)==Chandrabai) 
Rajaram (married to Ganpat, | 
(Plantiff alopted on 3-8.53 ) Deft. No. 3.) l 
Tukaram Ramchandra 
(D. 1) 
Rajaram 


On the date of adoption of the plaintiff 
Rajaram by Muktabai, another event took 


place which gave rise to this litigation. 


On that day, Muktabai sold the 'two suit 
lands bearing Survey Nos, 146/2 and 153/la 
together admeasuring 3 acres and 19 gun- 
thas by a registered sale-deed for Rupees 
2,000/-. This sale-deed is being challeng- 
ree by the plaintiff in the present petition 
sic), 

3: Muktabais husband Bapu was 
the owner of 20 acres of land and after 
his death Muktabai got this property as 
his widow under the Hindu Women’s 
Rights to Property Act. 1937. The result 
of the adoption and the sale-deed was that 
Muktabai and Rajaram retained about 
16} acres of land while Ramchandra. de- 
fendant No. 1, got the remaining portion 
of 3 acres and 19 gunthas under the sale- 
deed. At the time of adoption, Rajaram 
was a minor and he was giyen in adop- 
tion bv the plaintiffs natural father Tuka- 


(Given in adoption Plainti) 


ram, On August 20. 1964, the plaintiff 
filed the present suit challenging the sale- 
deed executed by Mukta in favour of 
Ramchandra on August 3. 1953 on diverse 
grounds. The main ground on which this 
sale-deed was challenged was that Mukta- 
bai was a Hindu widow having only 
widow’s estate in the suit lands. and, 
therefore. was not entitled to alienate it. 
He challenged the sale-deed on the 
ground that it was not for legal necessity 
and also was without any consideration. 
The plaintiff’s case was that he being the 
adopted son, such a sale-deed was not 
binding on him and he was entitled to 
get possession of the suit lands as owner 
thereof, 


4. The contesting defendant Ram- 
chandra denied the plaintiffs contention 
that there was no legal necessity or that 
no consideration was paid by him under 
the sale-deed. His principal contention, 
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however. was that Mukta had incurred 
some debts, and for payment of the debts. 
the sale-deed was executed in his favour 
for Rs, 2,000/-, According to him, there 
Was an arrangement agreed upon between 
the plaintiff's natural father Tukaram, 
Ramchandra and Mukta that such a sale- 
deed should be executed in favour of 
Ramchandra on his paying Rs. 2.000/- as 
price thereof and Rajaram should be ad- 
opted by Mukta as her son. In short. his 
contention was that both the adoption as 
well as the sale-deeg were agreed upon 
between these persons and under this ante- 
adoption agreement both the sale~deed as 
well as the deed of adoption were execut- 
ed one after the other on August 3, 1953. 
He also contended that if the sale deed 
had not taken place, the plaintiff would not 
have become the adopted son of Mukta. 
In the alternative, he contended that 
under the Hindu Women’s Rights to Pro- 
perty Act, 1937. Muktabai was entitled 
to half share and so long as she is alive. 
the plaintiff Raiaram will not be entitled 
to get possession of the land sold to him. 
For the purposes of this appeal, it is not 
necessary to narrate the other points of 
dispute raised by the parties in their 
pleadings, I may state here that Muktabai 
filed her written statement supporting the 
Plaintiff’s case. 

5. On a consideration of the evi- 
dence on record, the trial Court negatived 
the plaintiffs contention that the sale- 
deed was without consideration but up- 
held his contention that the same was not 
for legal necessity. The trial Court, 
however, took the view that there was 
an agreement between the parties viz. 
plaintiff's father Tukaram and Mukta and 
pursuant to this agreement, both the sale- 
deed and the adoption deed came into 
existence, The trial Court took the view 
that such an agreement was valid in the 
eye of law. being fair and reasonable 
arrangement between the parties where- 
by the plaintiff was getting about 16 acres 
of land while he lost interest only in a 
small property consisting of 3 acres and 
19 gunthas. In tbis view of the matter, 
he dismissed the plaintiffs suit. 


6. The plaintiff challenged this de- 
cision in appeal, The learned Assistant 
Judge took the view that the evidence 
does not justify the conclusion that the 
sale-deed in question was effected for the 
benefit of the minor and under the agree- 
ment as set up by the contesting defen- 
dants. In this view of the matter, the 
learned Asst, Judge held that the sale- 
deed was not valid and binding on the 
plaintiff and ultimately partially decreed 
the plaintiff's’ suit bv granting plaintiff 
joint possession of the suit lands on the 
ground that in view of the provisions of 
the Hindu Women’s Rights to Property 
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Act, 1937. both the adopted son and the- 
widow each are entitled to half share. 
In view of the rival submissions made- 
before me, it is not necessary to consider- 
the propriety or the legality of the de- 
cree for joint possession passed by the 
lower appellate Court. 


T. Mr. Shrikhande, the learned: 
counsel. appearing for the appellant. de-- 
fendant No. 1, contends that it must be 
held on evidence on record that the sale- 
deed as well as the deed of adoption of 
the plaintiff were a part of the same- 
transaction brought about bv the parties: 
by mutual agreement prior to adoption of 
the plaintiff. He submits that the evi- 
dence conclusively establishes that the- 


plaintiff’s natural father Tukaram and de- 


fendants 1 and 2. being closely related’ 
came to a common understanding and ar-- 
rangement whereby Mukta was given a 
small portion of her husband’s estate ab- 
solutely which she alienated in favour of 
defendant No. 1 for a valuable considera- 
tion of Rs. 2,000/-. He submits that this- 
being a just, fair and reasonable arrange— 
ment agreed to between the plaintiff's: 

natural father and defendants 1 and 2 is 
valid under the Hindu Law. He further 
submits that the partles were so closely 
related to each other that it is quite pos- 
sible that plaintiffs adoption would not 
have taken place but for the arrangement 
which was mutually agreed upon in the 
past. On these submissions, the question 
of law that would arise for consideration 
is whether such an ante-adoption agree- 
ment would bind the rights of an adopt-- 
ed son in the property sold which he 
otherwise would have in view of his be-- 
ing adopted by the widow. 


8. In order to appreciate the sub-- 
mission advanced on behalf of the appel— 
lant, defendant No. 1, it would be neces-- 
sary to state a few undisputed facts. Ir. 
the trial Court. an attempt was made by 
the plaintiff and Muktabai to suggest that 
the sale-deed was fraudulently obtained 
by defendant No. I. This contention has: 
been negatived by the Court below. Mr. 
Bhadti appearing for the plaintiff did not. 
challenge this finding of fact bv the two 
Courts below. Both the Courts below > 
have also held that the sale-deed is for 
consideration of Rs, 2,000/-, This being 
a finding of fact is also not challenged be- 
fore me. The sale-deed shows that this 
amount was paid by defendant No. I to 
the plaintiff's mother Muktabai before 
the Sub-Registrar. On a perusal of the- 
sale-deed. Ex. 76. and the deed of adop-. 
tion, Ex. 84. it is seen that the general. 
stamp for both these documents was pur- 
chased by Tukaram, the plaintiff's natu~ 
ral father. The documents show. and. it 
is not disputed in evidence: before the 
trial Court that the Sub-Registrar had 
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come to the place of Mukta for registra- 
Aion of these documents. It is also obvi- 
ous that these two documents were re- 
Pistered one after the other as can be 
seen from the fact that the sale-deed 
bears the registration No. 1613 and the 
adoption deed bears the registration 
No, 1614. There is some controversy as to 
which of these documents was executed 
first, The endorsements on the documents 
prima facie show that the sale-deed was 
registered first and then the adoption 
‘deed. But in mv view in the facts of the 
‘present case, the registration of one docu- 
-ment before the other will not material- 
ly alter the decision on the legal issues 
involved in the case. The fact that the 
‘documents were kept ready for registra- 
‘tion by the Sub-Registrar at the house of 
-Mukta shows that these two documents 
‘Were executed simultaneously as a result 
Of some arrangement and understanding 
between the plaintiff's natural father, his 
adoptive mother and the purchaser, In 
‘view of the admitted fact that the Regis- 
trar was called at the house of Mukta. it 
will have to be held and it has not been 
‘seriously disputed that both the adoption 
deed and the sale-deed were agreed to 
‘be executed before adoption. The aues- 
tion that arises for consideration is what 
was the nature of the arrangement be- 
‘tween the parties and whether the same 
is valid in law so as to bind the adopted 
son. In this connection. some of the 
materia] facts must be noticed. Mukta 
inherited from her husband land of about 
‘20 acres. As a result of the sale-deed ex- 
ecuted by Mukta, what was lost to the 
family is only 3 acres and 20 sunthas. 
‘Moreover, what has been lost in the 
family of the plaintiff and his adoptive 
mother goes to plaintiff's own uncle who 
-was Closely related to the adoptive mother 
even before adoption. On the basis of 
‘these facts, it is urged by Mr. Shrikhande. 
‘the learned counsel for the appellant. 
that the true effect of the agreement be- 
tween the parties is that. the plaintiffs 
natural father consented to the widow 
‘being absolute owner of 3 acres and 19 
gunthas which she decided to sell awav 
to Defendant No. 1 and that too for a 
consideration of Rs, 2.000/-. Thus al- 
‘though the plaintiff who bv virtue of the 
adoption could otherwise have become 
the owner of the said 3 acres and 19 
‘“tunthas, lost his rights thereto in view 
of this sale-deed. but at the same time. 
‘his adoptive mother received a considera- 
tion of Rs. 2.000/~ for the alienation. The 
trial Court has referred to the suggestion 
‘made to defendant No. 1 in his cross-exa- 
mination to the effect that he threatened 
his brother Tukaram that unless the sale- 
deed. was executed in his favour he would 
not allow the adoption to take place. This 


suggestion implies that even according to 
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the plaintiff. there was an arrangement 
arrived at between the three parties both 
ag regards the sale-deed and the deed of 
adoption, The facts of the case un- 
doubtedly show that both the sale-deed 
and the adoption deed were the result of 
a common agreement between the adop- 
tive mother of the minor plaintiff. his 
natural father and the purchaser under 
the sale-deed, If that is so, I see no diff- 
culty in upholding the contention of Mr. 
Shrikhande. that the admitted facts of the 
case lead to the inference that the plain- 
tiffs natura] father agreed to the widow 
being the absolute owner of the small 
portion of land which she sold to defen- 
dant No. 1 for consideration, Consider- 
ing the fact that only a small portion of 
the land has been lost to the family of the 
plaintiff under the sale-deed and that too 
for valuable consideration, it must be 
held that the arrangement was fair and 
reasonable. It is, however. strongly urged 
by Mr. Bhadti, the learned counsel for 
the plaintiff. that the fact that the ar- 
rangement is fair and reasonable is irrele- 
vant as according to him an arrangement 
whereby property is given to the widow 
or to stranger absolutely is contrary to 
the Hindu Law and cannot bind the ad- 
opted son. ; 


9. The question involved has been 
the subject-matter of several decisions of 
this Court, the oldest beine Vinavak 
Narayan Jog v. Govindrao Chintaman 
Jog, (1871) 6 Bom HC AC 224. In that 
case. by a will the testator divided his 
property into two parts and gave one to 
his widow absolutely and the other to his 
adopted son, The adopted son was a 
nephew and it was found that the ar- 
rangement was known to all the mem- 
bers of the family and was also to the 
knowledge of the natural father of the 
boy. The High Court held that the pro- 
vision for the adopted son was adeauate. 
and as such he was not entitled to chal- 
lenge the will, There was another consi- 
deration on which this arrangement Was 
upheld by the High Court viz. on the 
principles of approbate and reprobate. 
However, the ground based on the prin- 
ciple of approbate and reprobate upheld 
by the High Court was not accepted as 
legal by the Privy Council in Krishna- 
murthi v. Krishnamurthi. AIR 1927 PC 
139. 


10, In Chitko Raghunath Raia- 
diksh v. Janaki. (1878) 3 Bom 7 = (1874-11 
Bom HCR 199), the facts were that the 
adoption was subiect to a condition that 
the widow should enjoy the whole pro- - 
perty during her life øiving the adopted 
boy maintenance. This arrangement 
whereby the widow retained interest in 
the property in her lifetime was upheld on 
the ground that it was a conditional adop- 
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tion and also on the principle of appro~ 
bate and reprobate. In Krishnamurthi’s 
case, AIR 1927 PC 139 this reasoning 
Was not accepted by the Privy Council. 

11. In Ravii Vinayakrav Jagan- 
math Shankarsett v. Lakshmibai, (1887) 
ILR 11 Bom 381. the stipulation was simi- 
lar to Chitko’s case 1874-11 Bom HCR 
199 and the widow was given a right to 
enjoy the property till her lifetime. The 
contemporaneous agreement with his 
natural father was upheld on the ground 
that such a stipulation was reasonable, 
Broadly speaking, the test of reasonable- 
ness of the stipulation was considered as 
the guiding factor in testing the validity 
of the agreement. 

12. In Basava v. Lingangauda, 
(1895) ILR 19 Bom 428 the man who ad- 
opted a son had conveyed by a deed of 
gift part of the ancestral property to his 
daughters. This was referred to in the 
deed of adoption to which the natural 
father of the adopted boy was a party. 
It wag held that the gift was valid and 
binding on the adopted son. 

13. In Vyascharyar y. Venkubai, 
(1913) ILR 37 Bom 251 (FB) facts were 
similar to those of Basava’s case (1895) 
ILR 19 Bom 428. The bov was adopted 
by the widow who gave a part of the pro- 
perty by wav of gift to her own daugh- 
ter, This gift was assented to by the 
natural father at the time of adoption, 
On the facts. the Court took the view that 
the agreement was not binding. How- 
ever, the ground on which this arrange- 
ment was held to be bad was that it was 
unreasonable. 

14, In Venkappa v. Fakirgowda, 
(1906) 8 Bom LR 346 it was held that the 
widow was given power to give the pro- 
perty to her own brother and the condi- 
tion was held to be bad. The facts of 
that case were that under the agreement 
the adoptive mother purported to give 
away 16 acres out of a total of 27. Of the 
16 acres, 4 were given to her brother and 
it was to recover these 4 acres the suit 
was filed by the adopted son. The Court 
applied the test mentioned in Ravil 
Vinayakrav’s case (1887) ILR 11 Bom 381 
and held on facts that the stipulations in 
the agreement were unreasonable so far 
as they purported to vest in the adoptive 
mother power to make the gift which she 
did in favour of her brother. 


15. In Balkrishna Motiram v. Uttar 
Narayan Dev, (1919) ILR 43 Bom 542 = 
(AIR 1919 Bom 101) the father made a 
gift of an annual sum as a charge on the 
ancestral property for a charity. and this 
was agreed to by the natural father at 
the time of the adoption. The gift was 
held to be bad on the ground that the 
egreements for reasonable provision for 
widows being valid according to general 
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custom modifying the strict terms of 
Hindu Law could not be extended to re- 
servation in favour of charities and religi- 
ous endowments, 

16. All these Bombay desgisions. 
have been summed up by the Privy Coun- 
cil in Krishnamurthi’s case AIR 1997 
PC 139 as follows: 

“To sum up the Bombay cases: As 
a question of actual decision. the Courts 
have always upheld the grant t» the 
widow of her interest for life, and that 
whether the stipulation had been made 
by the husband while still alive. or by 
herself, it being always the case that the 
agreement was anterior to or contem< 
poraneous with the adoption itself. and 
that the natural father concurred. But 
when the gift is to outsiders it hag been 
held invalid, and that whether made bv 
the widow or the adopting father him- 
self, The reasons given have varied’ 
Some have put the deviation from strict 
principle on custom, some on the view of 
approbate and reprobate, and in one case 
upon the view that the father as guardiam: 
can bind an infant by anv contract which 
is for his benefit.” 

ONN. There is a series of decisions 
of Madras High Court. the effect of which 
has been summarised in Krishnamurthi’s 
case AIR 1927 PC 139 as follows: 

“To Sum Up the Madras cases: AS 
regards decision, the genera] result has 
been to validate the arrangements so far 
ag provision is made for the widow just 
a9 in Bombay, but one case, Jagannatha 
v. Pepemma, (1893) ILR 16 Mad 400 is 
the other way. and the referring judg- 
ment of Subramania Avyar, J. is also of 
that way of thinking. As regards reasons. 
again they vary, some going on the power 
of the adoptive father to do what he likes, 
some on fair and reasonable arrange- 
ments, and some on approbate and re- 
probate,” 

18. Reference may be made to an- 
other decision of this Court in Parvatibai 
Trimbakrao Patvardhan v. Vishvanath 
Khanderao Raste. 27 Bom LR 1509 = 
(AIR 1926 Bom 90) which has not been 
referred to in Krishnamurthi’s case AIR 
In that case, the effect of 
the stipulation was that the adoptive 
father was given an absolute right to dis- 
pose of all the property even after adop- 
tion in any wav he pleased. This arrange- 
ment entered into by the guardian of the 
minor boy who was adopted was held to 
be bad. As the result of such an agree~ 
ment would be that the adopted son 
would lose his right in the natural family 
and would either acquire no rights at all, 
or would only acquire rights which were 
liable to be defeated in his new family. 
This reasoning presumably is based on the 
uunreasonableness of the stipulation. 
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19, In Krishnamurthi’s case AIR 
1927 PC 139 the ground. viz. that the al- 
leged power of the adoptive father to do 
what he likes or the guardianship power 
of the natural father to bing the Son to 
the property was not accepted by the 
Privy Council as a valid ground for up- 
holding such arrangements. Similarly, 
the Privy Council was of the view that 
such arrangement cannot also be support- 
€d on the doctrine of approbate and re- 
probate. However, the Privy Council 
seems to have upheld such arrangements 
as having been sanctioned by custom. 


20. Strong reliance, however, is 
placed by Mr. Bhadti on the following 
observations of the Privy. Council in 
Krishnamurthi’s case AIR 1927 PC 139 
at page 146 of the report: 


“As soon, however, as the arrange- 
ments go beyond that, i. e., either give the 
widow property absolutely or give the 
property to strangers, they think no cus- 
tom as to this has been proved to exist 
and that such arrangements are against 
the radical view of the Hindu law. Their 
Lordships are, therefore. against the idea 
of a general proposition that all arranye- 
ments consented to by a natural father, 
and of benefit to the bov in the sense that 
half a loaf being better that no bread, he 
is better with an adoption with truncated 
tights than with no adoption at all, are 
valid, They would further say that the 
remark made by some learned Judges 
that there is no text prohibiting such ar- 
rangements seems to them to go exactly 
to the opposite effect. Inasmuch as what 
is sought to be done is admittedly con- 
trary to the strict and natural view of 
the Hindu Law as to the true position of 
the adopted son in his new family. it 
would seem more to the point to say that 
there is no text which sanctions any con- 
trary arrangement,” 

It is urged by the counsel that the above 
observations of the Privy Council clear- 
ly show that if under the arrangement 
the widow is given the property absolute- 
ly. no such custom exists and that such 
an arrangement is opposed to the view of 
the Hindu Law. According to him, it 
makes no difference whether the widow 
ig given the entire or a part of the pro- 
perty absolutely under the arrangement: 
nor is the question of reasonableness of 
such an arrangement relevant in such 
ease. He submits that even if a part of 
the property is given absolutely to the 
widow and such an arrangement is found 
to be reasonable, it is still invalid and bad 
in law. I am unable to accept this sub- 
mission, The above observationg of the 
Privy Council must be understood in the 
light of the earlier discussion made by 
them in the earlier part of the judgment 
on this topic, While referring to the seve- 
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ral decisions of this Court and the Mad- 
ras High Court, the view taken that ar-ł 
rangements, if found reasonable. should 
be held to be valid and binding has noti: 
been rejected by the Privy Council. On 
the other hand, they seem to have ap-| 
Proved such a view on the footing thai 
it is sanctioned by custom, The observa- 
tions of the Privy Council relied on byf 
the counsel cannot be said to convey that! 
they intended to hold that all arrange-| 
ments whereby the widow is given pro- 
perties absolutely whether reasonable or 
otherwise must be considered bad andi 
not binding on the adopted son. In thet 
earlier paragraph of the judgment of the 
Privy Council which has been quoted in 
extenso by me above, it has been held 
that the custom sanctions arrangements 
if they are for the benefit of the bov and 
that the mere postponement of his interest 
to the widows’ interest, even though it 
should be one extending to a life interest 
in the whole property. The observations 
relating to cases -where the widow is 
given the property were obviously made 
in contrast to a case where the widow is 
given power to enjoy the property dur- 
ing her lifetime. In my view. the obser- 
vations were not intended to cover ar- 
rangements whereby only a portion of- 
the property is given to the widow abso- 
lutely and such an arrangement could 
Stand the test of reasonableness. JI am 
supported in this view that I am taking 
by a decision of the Madras High Court 
in T., Raju v. Nagammal. AIR 1928 Mad 
1289, wherein it has been held that where 
in an- ante-adoption agreement made with 
the consent of the natural father of the 
minor adopted son, it was arranged that 
a portion of the adoptive father’s property 
would be given absolutely to the adoptive 
mother, and the arrangement is fair and 
reasonable and beneficial to the adopted 
son, the agreement is binding on the ad- 
opted son although it purports to give 
absolute property to the adoptive mother.. 
In the Madras case. on behalf of the ad- 
opted son, reliance was Placed on the 
Privy Council decision in Krishnamurthi’s: 
ease, The learned Judges held that the 
Privy Council in Krishnamurthi’s case 
did not render invalid all ante-adoption 
apreements giving some portion of the 
property absolutely to the adoptive 
mother irrespective of the fact whether 
such agreements were fair and reasonable 
or not. I respectfully agree with the 
view expressed by the Madras High Court 
in T. Raiu’s case as regards the true effect 
of the decision of the Privy Council in 
Krishnamurthi’s case. In the present; 
case, it is not disputed before me that}. 
only a small portion of the property hav- 
ing been given to the widow under the}. 
arrangement made between the parties at} 
the time of the adoption. the same can 
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4be considered to be fair and reasonable 
arrangement, Moreover. under the sale- 
‘Ideed, the widow received a consideration 
Hof Rs, 2,000/- and was thus benefited. In 
my view, such an arrangement and the 
atesulting alienation in favour of the de- 
fendant Ramchandra cannot be consider- 
aed to be illegal or in any wav not bind- 
ing on the adopted son. 

2 The counsel then relied on a 
Secision of this Court in Shankardas 
Vishnudas Darbar v, Channappa Girimal- 
appa Jolad, 40 Bom LR 443 = (AIR 1938 
Bom 336). He submits that the decision 
of the Division Bench in that case sup- 
ports his contention that any arrange- 
‘ment whereby the widow is given any 
‘portion of the property absolutely is bad 
‘in law. and that the fact that the arrange- 
‘ment is fair and reasonable is of no conse- 
quence, In that case. the facts were that 
-at the time of adoption of the plaintiff an 
agreement was arrived at between his 
natural father and the adopting widow 
-that the latter should manage and enjoy 
‘the whole of her husband’s property dur- 
ing her lifetime and that the plaintiff 
should take possession and manage it 
after her death. The widow thereafter 
alienated practically the whole of the 
‘property. The Court took the view that 
the custom which afforded the foundation 
for the doctrine that the rights of the 
adopted son could in a proper case be cur- 
‘tailed by agreement did not extend to the 
_reservation to the adopting widow of un- 
‘limited powers of alienation of her hus- 
band’s property for the period of her life, 
‘and that the plaintiff was. therefore. en- 
titled to have the alienation set aside. It 
-would be clear’that the agreement as in- 
‘terpreted by the Court resulted in virtual- 
‘ly making the adopting widow the ful 
-owner of the property and she was given 
full freedom to alienate them so as to 
bind the adopted son. Such an arrange- 
‘ment which deprived the adopted son of 
his right to claim any property and vest- 
-ed all the property in the adopting widow 
absolutely was held to be bad. In that 
~ case. the Court was not required to con- 
sider the question as to’ whether an ar- 
rangement whereby the adoptive mother 
‘is given only some portion of the property 
absolutely and the arrangement is found 
-to be fair and reasonable. I do not think 
that the decision in the case of Shankar- 
‘das can assist the plaintiff in the present 
* .case, 

22, The counsel also made a Te- 
ference to a decision of this Court in 
Pemraj Mulchand Marwadi v. Raiibai 
‘Funchand, 39 Bom LR 1069 = (AIR 1938 

- Bom 63). One of the terms of the ante- 
adoption agreement between the natural 
father of the adopted boy and the adopt- 





ed father was that durine the lifetime of: 


the adoptive father and the adoptive 
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mother or either of them, the adopted 'son ` 
had no right of anv kind in the property. 
This stipulation wag considered to have 
the effect of curtailing the rights of the 
adopted son. Following the decision of 
the Privy Council in Krishnamurthi's case, 
AIR 1927 PC 139 the agreement was held 
to be invalid, The facts of that case are 
distinguishable as the adopted son was 
virtually deprived of the entire pror ‘v 
which he would otherwise get as the ac- 
opted son. The terms of the agreement 
showed that there was no restriction on 
the powers of the adoptive father and the 
adoptive mother to dispose of the pro- 
perty during their lifetime. Such a stipu- 
lation could as well result in the adopted 
son getting no property at all. It was 
under these facts that the ratio in Krishna- 
murthi’s case was applied and the agree- 
ment was held to be bad in law in the 
case of AIR 19388 Bom 63. 

23 In my view, an ante-adoption 
arrangement which stipulates that a part 
of the property is given to the adoptive 
mother absolutely is valid in law provid- 
ed the arrangement is found to be fair 
and reasonable, As stated above, the 
facts of this case show that the arrange- 
ment arrived at between the natural 
father of the adopted boy. the adoptive 
‘mother and the purchaser who also are 
closely related to each other was fair and 
reasonable. If that is so. the sale-deed 
of the suit land executed by the adoptive 
mother in favour of defendant No. 1 Ram- 
chandra cannot be challenged bv. the 
plaintiff and must be held to be binding 
on him. 

24. In the result. the decree pass- 
ed by the appellate Court in Civil Appeal 
No. 346 of 1945 is set aside and the de- 
cree of the trial court dismissing the 
plaintiff’s suit is restored, In the circum- 
stances of the case, there shal] be no 


order as to costs, 
Appeal allowed. 
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Sayed Ahmed Kabuli., Appellant v. 
The State of Maharashtra., Respondent. 

Letters Patent Appeal No. 31 of 1971, 
D/- 18-9-1973.* i 

(A) Citizenship Act (1955), Section 9 
(2) — ‘Citizenship Rules, Rule 30 — Con- 
stitution of India, Articles 5 to 11 — Suit 
for declaration that plaintiff is citizen of 
India and for injunction restraining State 
from deporting him as foreigner — Ab- 
sence of decision under Section 9 (2) — 
Effect — Relief of grant of declaration if 


*(Against the decision of K. H. Nagrani J., 
City Civil Court, Bombay in Original 
Suit No. 438 of 1963). 
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such’ case is thes New India Insurance Co. 
Ltd. Bombay v. Smt. Molia Devi, reported 
in AIR 1969 Madh Pra 190 which is a Divi- 
sion Bench decision. .This was an appeal 
against the award of the Claiins Tribunal. 
Here it has been held that Section 96 (2) of 
the Motor Vehicles Act permits the insurer 
to challenge the awatd on grounds mentioned 
in the sub-section (2) and “sub-section (6) of 
S. 96 says that no insurér to whom the notice 
referred to in sub-section (2) or sub-sec. (2=A) 
has been given, shall be entitled to avoid his 
liability to ary person entitled to the benefit 
of any such judgment as is referred to m 
sub-section (1) or sub-section (2-A) otherwise 
than in the manner provided for in sub- 
section (2). The Division Bench has held as 
follows :—. 


“We may observe that the insurer has 
only certain limited grounds on which it can 
avoid its liability as permitted by Sec. 96 (2) 
of the Act and sub-section (6) of the said sec- 
tion clearly lays down that the liability can- 


not be avoided in any other manner except ` 


to the extent permitted by sub-section (2).” 


11. There is one case, viz., the case of 
K. Gopalakrishanan v. Sankara Narayanan, 
reported in AIR 1968 Mad 436. -This is also 
a Division Bench decision. In this case it was 
found that Section 96 of the Motor Vehi- 
cles Act is applicable to proceedings before 
the court and not before any Claims Tribunal. 
The reasonings are that the section came into 
effect when there was no provision for setting 
up of Claims Tribunal and that in the sec- 
tion itself reference is made to the proceedings 
before the court. It is stated in support of 
this view that the decision of the Supreme 
Court in the British Indian General Insurance 
Co. Ltd. v. Itbar Singh, reported in AIR 
1959 SC 1331 relates to a case started in a 
civil court and is thus distinguishable. The 
provision for Claims Tribunal was introduced 
by Act 100 of 1956. In this connection the 
case of the Municipal Committee, Jullunder 
City v. Romesh Saggi, reported in AIR 1970 
Punj and Har 137, may be locked into. This 
is. an appeal against the decision of a Claims 
Tribunal. A question arose if the tribunal 
is a court. R. S. Narula, J. after a long 
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an „insurer is not entitled to avoid his liability 
except on the grounds specified in Cls. A to 


(c) of sub- section (2) of S. 96.” 


11-A. With reference to the word ` 
“Court” in Section 96 (2) A. K. Sittha, 
sdy8 as follows :— 


“So, in the ptesent coiitext if the word 
‘coui? in Section 96 (2) is read as Claims 
Tribunal whenever necessary then such ‘un- 
cettainty, friction or confusidh’ may 
avoided and the entire scheme of adjudication 
by Claims Tribunal as embodied in the amend- 
ed provisions of Sections 110 to 110-F can 
be smoothly put into effect. That being so, 
it seems clear that the insurer is entitled to 
defend an action only on limited grounds 
specified in Clauses (a) to (c) with sub-clauses 
enumerated therein even before 'the Claims 


_ Tribunal set up by notification for thé pur- 


pose of adjudication of claim for compensa- 
tion. Accordingly, it is not open to áppel- 
lant insurer.in the instant appeal to defend 
an action on any grounds other than those 
mentioned in clauses (a) to (c) or several 
sub-clauses therein under sub-section (2) of 
S. 96 of the. Act. Clearly, therefore, the pre- 
sent appeal by the appellant insurer challeng- 
ing the correctness of the decision of the 
Claims Tribunal on grounds ‘not covered by 
clauses (a) to (c) or any of the sub-clauses 
therein must be held to be not maintainable.” 


12. Considering the aim and object ofp- 
the Motor Vehicles Act as also its scheme wej - 
respectfully agree -with the above decision. 
Previous to the amendment of the Act in|’ 
1956, the Civil Court had jurisdiction to decide 
the claims but after the amendment the 
Claims Tribunal took away jurisdiction of 
the civil court in the prescribed area. It is 
clear that at the time of the amendment in 
1956, due to inadvertence appropriate words 


` could not be inserted. Moreover, the 


Tribunals are vested with powers of Civil 
Court under the Code of Civil Procedure in 


some matters. According to Section 3 of the 


Evidence Act the Claims Tribunal may be 
treated as a Court having the power to re- 
cord evidence of witnesses on oath. The pro- 
vision in Section 96 of the Act would be 


nugatory if it is not made applicable in the -= =i 
proceedings „before the Motor Accidenti., + 
Claims Tribunal. In the present case none, óf E 
the grounds of appeal come under ae om 


discussion was of the view that it is a court 
within the meaning of the definition given n 
Section 3 of the Evidence Act. A dispute 
like this again arose before a Division Bench 


of this High Court in the case of Hukum 
Chand Insurance Co. Ltd. v. Subasini Roy, 
reported in (1970) 74 Cal WN 879. The main 
judgment was delivered by A. K.. Sinha, J. 
Here the appeal was taken from an award 
of a Claims Tribunal under the Motor Vehi- 
cles Act. The appellant was the insurer. The 
question arose as to the limit of the insurer’s 
defence. Several cases including the cases of 


AIR 1959 SC 1331 and AIR 1968.Mad 436 


were considered. A. K. Sinha, J. held :—. 


“So, on a fair reading of sub-sections (i) 
and (2) along with sub-section (6) of S. 96 
of the Act it cannot but be concluded that 


tion (2) of Section 96 of the Act. 


13. As discussed above, we), ia: 
hold that the appeal of the insurer, tie Ere: 
mier Insurance, is not maintainable. A 


: 
it is a joint appeal by the insurer and Acs 


owner of the lorry we hold that the ap 
as preferred by the owner of the lorry, Bansi- 
Jal Roy, is maintainable. 


© 14. With regards to the points urged 
Penne the merits of the case, the first 
mission of Mr. Mitter for the owner-ap- 


“pellant is that Niroj, the victim was negligent 


and while carelessly crossing the road, he 
dashed against. the lorry and the lorry driver 
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was not responsible for the accident as “he 
was not rash nor negligent. On this question 
we have got two eye-witnesses of the occur- 
rence viz., P. Ws. 2 and 3. P. W..'2 is a 
school student aged about 16 years: His evi- 
dence is that the accident took place near 
the crossing of the roads and at that time 
the tram car was stationary on the road. When 
Niroj was crossing the road by the side of 
the tram the offending lorry came at a very 
high speed, overtook the stationary tram and 
knocked Niroj down. After knocked down, 
Niroj went under the lorry. The witness 
Ranjit dragged out the injured from under the 
lorry and he informed the members of the 
family of the injured. We get from his evi- 
dence that the accident took place at a dis- 
tance of about 2 or 3 cubits from the crossing 
of the road. We also get from him that there 
was a traffic light signal at the crossing. 
P. W. 3 is a tailor having his shop on Dr. 
Abani Dutt Road. He also saw the accident 
He also supported the evidence of P. W. 2 
substantially. He says that while the offend- 
ing lorry was overtaking the stationary tram 
at the stop, the lorry dashed against Niroj. 
At that time the witness was purchasing betel. 
He has stated that it was P. W. 2 who brought 
out the injured from underneath the lorry. 
This witness has clearly stated that the lorry 
was running at a great speed and at that time 
the triffic red signal was on the traffic post. 
_ We have considered the evidence of these 
two witnesses and we find nothing to disbelieve 
‘them. Evidence has been given in a clear 
and convincing manner and there can be no 
doubt that when the traffic signal was on, the 
tram car was motionless and when Niroj was 
just crossing the road by the side of the tram, 
the driver of the lorry drove the vehicle at 
a very great. speed to overtake the stationary 
tram while the red signal was burning in 


front and knocked down Niroj resulting in. 


fatal injury on him. There was no reason for 
the lorry driver to drive the lorry at so 
great a speed specially when the traffic 
signal showed red light and the tram was 
not moving. In such circumstances there 
“can be no earthly reason for the lorry driver 
to overtake the tram at that time and at that 
place and he ought to have taken caution 
when the tram was standing still and there 
.was the opportunity for the pedestrians to 
cross the road after the red singal had been 
given. We have no doubt that it was the 
lorry- driver who was driving the lorry rash- 
ly and negligently and thereby knocked down 
Niroj violating the traffic rules and that the 
victim was not in fault in any way. 


15. P. W. 5, Dre S. 
dépose from the Howrah General Hospital. 
From the hospital records he has given evi- 
dence that Niroj was taken to the Howrah 
General Hospital at 6-25 p. m. that night. 
P. W. 6 is another doctor who held the post- 


mortem examination on the dead body of 


Niroj. He~found 5 injuries on the person 
of the victim which are as follows: 


the right knee 


. Dey came to~ 


“1, Grossly lecerated injury, extending 
from upper third of right thigh upto 4” below 
joint. Lecerated muscle, 
vessels, tissues are widely séparated exposing 


right' femur and right knee joint. Some of 


the flaps of the avulsed tissues and skin are 
attached laterally. No fracture of bone seen. 

2, One lacerated injury 6” x 4” on the 
right intuinal region which fractured right 
pubic bone associated with effused blood and 
blood clots seen in and around the tissues 


and in pelvic cavity. 


3. One crushed injury 6” x 4” extending 
from left knee joint upto upper third of left 


Jeg with comminutted fracture of upper end 


of both left tebia and febula with effused. 
blood and blood clots underneath and in and 
around the lacerated tissues: 


4. Multiple abrasions varying from sizes 
from 6” x 1” x 4” x }” on posterio lateral as- 
pect of left arm, fore-arm, right arm and 
back of left thigh associated with blackening 
at places. 

5. One abrasion 3” x 14”. on the dorsum 
of left foot”. l 
' 16. According to the doctor, death 
of the victim was due to the effect: of the 
infuries described ante-mortem and accidental 
in nature. He has further stated that the 
injuries could have been caused on being run 
over by a motor truck or any other heavy 
vehicle. During cross-examination he has as- 
serted that the injuries found on the person 
of the deceased could not have been caused 
by accidental fall on the road. 


17. On a consideration of the evidence 
of this witness we are convinced that the 
manner in which the victim was involved in 
the accident as stated by the witnesses has 
been corroborated to prove that Niroj died 
as a result of the injuries caused by the 
offending lorry. 


18.. The next point that has been urged 
from the side of the appellant before us is 
that the compensation awarded by the Claims 
Tribunal is excessive. It has been urged that 
the Tribunal ought to have considered that 
the deceased had some . personal expenses 
while living and that the amount for such 
expenses ought to have been deducted from 
the net income of rupees three hundred. Mr. 
Dutt appearing for the respondent however 
urged that the learned Tribunal had made 
certain deductions which he should not have 
done under the law. These amounts related 
to the insurance and the payment of lump sum 
compensation. The claimants have ‘not pre- 
ferred any cross-objection. However, they are 
entitled to support the judgment and award 
on other points based on evidence. In this 
case the learned Tribunal has found that the 
deceased being aged 45 years was expected to 
live upto the age of 60. years and therefore 
he made a calculation on the basis of his 
life upto that age. There is no fixed rule of 
such calculation for ascertaining the compen- 
sation. Jt all depends upon the evidence as 
to the health of the victim and the history of 
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the life span of ‘other members of his family 
and other circumstances of the case. It ap- 
pears that the ‘Tribunal has deducted a sum 
of Rs. 100/- from the net income of Rs. 300/- 
of the deceased on the ground that a sum of 
Rs. 100/- was being received by the claimant 


by letting out the taxi on hire. It is curious 
to note that the learned Tribunal did not take 


into consideration the running expenses for. 


the maintenance of the taxi in question and 
that the taxi cannot be in the same state of 
affairs for 15 years to come. This taxi was 
inherited by the petitioner and her children 
as heirs. The question of consideration of 
the personal expenses does not appear to be 
proper in view of the fact that no expense for 
the maintenance of the taxi was ascertained 
to be deducted from the sum of Rs. 100/- re- 
ceived by the petitioner by letting out the same, 
and also because it was not considered that 
Rs. 100/- cannot be the income from the taxi 
for a period of 15 years after the death of 
Niroj. In the facts and circumstances we do 
not think that the compensation awarded on 
the basis of the earning which was calculated 
at the rate of Rs. 200/- per month by the Tri- 
bunal is excessive in any manner. We ac- 
cordingly think that the sum of Rs. 23,500/- 
as compensation is modest and reasonable 
and we find no reason to interfere with the 
same. 


19. In the result, the appeal by the 


Premier Insurance Co. Limited is found to 


be not maintainable but the appeal filed by 
the owner has no merit. The appeal is thus 
dismissed on contest with costs. We assess 
the hearing fee payable -in this appeal by the 
owner of the lorry Bansilal Roy to the res- 
pondent claimants at ten gold mohurs. 


SEN GUPTA, J.:— I agree. 
Order accordingly. 


AIR 1975 CALCUTTA 243 
SUDHAMAY BASU, J. 


A. J. Tulloch, Appellant v. M. P. Tulloch 
and another, Respondents. 


Matrimonial Suit No. 7 of 1973,.D/- 30-7- 
1974, i 


(A) Divorce Act (1869), S. 3 — Residence 
-— To constitute residence intention to stay 
for indefinite period is not a must. AIR 1967 
Ker 1 (FB) and AIR 1940 Lah 449, Not good 
law in view of AIR 1963 SC 1521. 


To constitute residence there must be an 
intention to stay for a period, the length of 
the period depending on circumstances of each 
case. Intention to stay for an indefinite period 
is not a must. AIR 1940 Lah 449 and AIR 
1967 Ker 1 (FB), Not good law in view of 
AIR 1963 SC 1521. Thus, where the parties 
had no permanent matrimonial home, a .stay 
for a week was held, on facts, sufficient to 
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Case law discussed. 


confer jurisdiction. | 
ý (Paras 11, 13) 


(B) Divorce Act (1869), Ss. 10, “14. a 


Divorce — Adultery — Charge of adultery 
must be proved beyond reasonable doubt — 
(Evidence Act (1872), S. 101). (Para 29) 
Cases Referred: Chronological Paras 
AIR 1974 SC 218 = (1974) 3 SCC 595 14 
AIR 1974 Cal 61 = 77 Cal WN 944 D 


AIR 1970 Cal 38 = 74 Cal WN 168 18, 28 
AIR 1968 SC 1413 = (1968) 3 SCR 862 15 
AIR 1967 SC 109 = (1966) Supp SCR 280 P 


AIR 1967 Ker 1 = 1966 Ker LT 454 oa 


AIR -1965 Mys 12 . 11 13 
AIR 1964 Mys 67 (SB) 11, 13 
AIR 1963 SC 1521 = (1964) 2 SCR 73 7, 


11 

AIR 1961 Cal 359 9 
AIR 1961 Punj 181 = ILR (1960) 1 Punj 
579 18, 28 
AIR 1958 SC 441 = 1958 SCR 1410 21 
AIR 1957 Assam 66 22 
= Madh BIJ E 

4 


AIR 1955 Madh Bha 103 
HCR 918 (FB) 

AIR 1952 Puni 39 = 54 Pun LR 56 (FB) À 
17, 2 

(1952) 2 All ER 784 = (1952) 2 TLR 705 
, 17, 28 

(1951) 1 All ER 124 = (1951) 1 eens 

aa 1, 
(1949) 1 All ER 938 = 1949 LJR 1073 17 
11 


(1946) 50 Cal WN 442 
(1946) 50 Cal WN 447 13 


AIR 1940 Lah 449 = 42 Pun LR 470 11 


AIR 1935 Nag 49 = 31 Nag LJ .184 (SB) 


AIR 1934 Cal 570 = 38 Cal WN 347 10, 13 
AIR 1933 All 427 = 1933 All LJ 1108 22, 29 
AIR 1932 PC 95 = 136 Ind Cas 451 18 
AIR 1928 Cal 657 = ILR 56 Cal 89 24 
AJR 1921 Bom 211 = ILR 45 Bom 547 11 
AIR 1916 PC 157 = 20 Cal WN 617 19,26 
(1911) 15 Cal WN 171 21 
(1909) ILR 36 Cal 964 = 4 Ind Cas 419 1l 


i 


(1899) 3 Cal WN 250 7. 10, 11 
(1810) 161 ER 648 i 21, 29 
(1810) 161 ER 649 (FN) 21. 23, 24, 29 
164 ER 1509 14 


JUDGMENT :— The petitioner has come : 


up before tbis Court for a decree dissolving 
his marriage with- the respondent, Maxine 
Patrica Tulloch. The petitioner’s case is that 
the petitioner was married with the respond- 


ent on the 2nd of July, 1970, according to - 
the Roman Catholic rites. A certificate ex- 
tract from the register of marriages is annex- , 


ed to the petition. ‘It is alleged further that 


the petitioner and the respondent last resided .. 


together at 83, Park Street, Calcutta at the’ 
home of the petitioner’s sister between ist of | 
February and the 8th of February, 1971. The. 


_ petitioner’ acknowledges the paternity of a: 


child born to the respondent on-the 7th of 
June, 1972. It is stated-that in a previous 
suit filed by the petitioner in this Court a 


' ing with him or 
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decree was passed ex parte on 21st of April, 
1971 but the same was later on set aside. It 
. transpires that an appeal from the sdme has 
’ since been disposed of against the petitioner. 
The petitioners case is that the respondent 
was living in adultery with the co-respondent 
dt Safitfagachi. The petitioner engaged a firm 
of private investigator frorn whose report he 
learnt that the respondent was living in open 
Gdnciibinage with the co-respondent. The 


petitioner accompanied by two operatives of © 


the said firm on the 22nd of May, 1972 also 
found the respondent sharing the same bed 
room with the co-respondent. The respond- 
ent confessed that she was the concubine of 
the co-respondent. 


2. In an answer the respondent denied 
- that she resided with the petitioner at 83, Park 
_ Street within the jurisdiction of this Court or 
that she resides or ever resided with the co- 
respondent at Santragachi as alleged or at all. 
-She has, inter alia, denied the allegations that 
she had met or was living with the co-res- 
pondent at Santragachi as alleged or at all. 
She had denied that the petitioner or the 
private investigator did or could find her shar- 
ing the same bed room with the co-respondent 
- as alleged or at all. She further denies that she 
confessed or that there can be any reason or 
occasion for the confession that she was a 
concubine of the co-respondent. 
dealt with other allegations in the petition 
which will not be material to take note of. 


3. The co-respondent has also filed an 
answer denying that the respondent was resid- 
ever resided with him as 
alleged or at all. The co-respondent has also 
denied the allegations of adultery or living 
in concubinage with him by the respondent. 

4, On the basis of the said allegations 
the following three issues were raised. 


- .., J. (a) Did the petitioner and the res- 
pondent reside together at 83 Park Street, 
Calcutta as alleged in paragraph 4 of the peti- 
tion. 

(b) Does this Hon’ble Court have juris- 
diction to try. and determine the suit? 
2. Has the respondent committed adul- 
tery with the co-respondent at Santragachi 
between 24th April, 1973 -and 22nd of May, 
1973 .as alleged in paragraphs 9 and 10 of 
the petition? 

3. What reliefs, if any, is the plaintiff 

entitled to? 


5. A number of witnesses were ex- 
‘amined on either side. Mr. Tulloch, the peti- 
tioner; Mr. Rao, Mr.-Shew Sankar Prosad 
and Mr. Haripada Bhattacharjee of the Globe 
“Detective Agency deposed on behalf of the 
petitioner. Mrs. Maxine Tulloch, Mrs. 
Charlesworth, Mr. Macmarquis and Mr. 
Rodney Everson deposed on behalf of the 
respondent. Their evidence was then sum- 
_ marised. i ; 
Issue No. 1: z 


6. Mr. Sarkar, the learned Counsel 


“appearing for the respondent challenged the’ 


She has also - 
' Act, 


~N 


A.1.R. 


factum of residence at 83, Park Street, Cal- - 
cutta by the petitioner and the respondent 
from the ist of February to 8th of February, 
1971. His contention “was mainly twofold. 
Firstly that the petitidner has failed to esta- 
blish the faetum of stay; Secondly that evén 
if the facturn was there, it constituted no resi- 
dence within the meaning of Section 3 of the 
Indian Divorce Act. Referring to’ the evi- - 
dence of the petitioner in this Court and also 
his evidence in a previous proceeding Mr. 
Sarkar took pains to point out some discre- 
pancies with regard to this fact. The peti- 
tioner’s answer that the co-respondent left at 
the end of December, came. back in January 
and lived with the respondent (questions 37, 
38) and his further answer (questions 421 and 
428) that she left him initially were cited as 
being contrary to the petitioner’s case that the- 
petitioner and the respondent lived at Park 
Street from Ist of February to 8th of Febru- 
ary. After pointing out some other discrepan- 
cies in the evidence of the petitioner as to his 
age and the age of the respondent. Mr. Sarkar 
invited the Court not to rely on the evidence © 
of the petitioner. - o oi 


7. He next submitted that even assum- 
ing that the factum of stay at 83 Park Street 
for about a week was established, something 
more was necessary to constitute “last resi- 
dence” of the parties concerned within the 
meaning of Section 3 of the Indian’ Divorce 
He relied on some cases in this respect. 
The first case cited was an old.one Jogendra 
Nath Banerjee v. Elizabeth Banerjee reported 
in (1899) 3 Cal WN p. 250 in which Jenkins, 
J. while observing that the meaning of the 
word ‘reside’ must in each case be decided 
with reference to its own circumstances 
pointed out that it conveys an idea, 
if not of permanance, of some degree 
of continuation. Residence must be some- 
thing more than occupation during occa- 
sional and casual visits within the local 
limits of the Court, more specially where there 
is a residence outside its limits marked with 
a considerable measure of continuation. The 
next case cited was that of Jagir Kaur v.- 
Joswanth Singh reported in AIR 1963 SC 
1521. That case related to Sec. 488 of the 
Criminal Procedure Code 1898. Various deci- 
sions came to be considered therein. It was 
held. (page 1524). 


“Generally stated no decision goes so 
far as to hold that residence in the sub-section 
means only domicile in the technical sense of 
the word. There is also a broad unanimity 
that it means something more‘than flying visit 
to or a casual stay in a particular place. They 
agree that there shall be an animus manendi 
or intention to stay for a period, the length 
of the period depending upon the circum- 
stances of each case.” 


Mr. Sarkar laid emphasis on the expression 
‘animus manendi’ and pointed out that the 
question of intention was an important aspect 
of the matter. He then next referred to a 
Full Bench decision of the Kerala High Court 
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Poonen v. Varghease reported in AIR 1967 
Ker 1 (FB). In that case the petitioner resid- 
ed with his wife for sometime at Trivendrum 
but their stay at Bangalore for seven days in 
a P. & T. Bungalow was. considered to be a 
casual one. The District Judge of Trivendrum 
held that be had jurisdiction and that the 
parties did not intend to have residence at 


Bangalore for an indefinite-period. After con- ` 
‘sidering numerous decisions from various High. 


Courts including the Supreme Court decision 
referred to the Full Bench while endorsing 
the views of the District Judge evolved some 
Pren Sian of which Mr. Sarkar placed’ re- 
ance on the second one, namely 


. To constitute ‘residence’ the stay need 
not .be permanent; it can also. be temporary 
so long as there is animus manendi or an in- 
tention to stay for an indefinite period,” 


Mr. Sarkar emphasised that stay at Bangalore 
for about a week in that case was similar 
to the petitioner’s stay at Calcutta in the pre- 
sent instance. Mr. Sarkar pointed out that 
according to that decision, if there is a prior 
residence of more permanent nature then that 
‘residence is to be taken into account for the 
purpose of jurisdiction. So far as the plead- 
ing was concerned aay Ba nothing in it 
regarding “intention”. . Sarkar submitted 
that the cause title ee that the petitioner 
was residing at Chakradharpur in the State of 
Bihar. That was also the address given in 
the previous suit. He went there in October 
and November, 1970 after his marriage in 
July, 1970. The evidence also showed that 
Chakradharpur was the centre of his business. 
He said that he had plans to come to Calcutta 
for two weeks to attend to some business (Mr. 
Tulloch Q. 144-145). He also said later that 
he had to talk over the matter with his sister 
(question 384-385). According to Mr. Sarkar 
. the petitioner had a previous permanent re- 
sidence at a and that is his last 
residence. 


8. Mr. D’Rosé appearing for the 
petitioner drew the attention of the 
Court to the allegations in para. 4 of 
petition and to para. 2 of the answer 
filed by the co-respondent in which the 
latter professed to have ho knowledge with 
regard to the statement therein. The co-res- 
pondent, ‘therefore, does not deny the resi- 
dence at Park Street. In this respect Mr. 
D’Rose drew the attention of the Court to 
Order 8, Rule 5 and the case of J. Shah v. 
Dwarka Prosad reported in AIR 1967 SC 109. 
It was observed in that case by Mudholkar, J. 
that ae ee ae to say that the defendant has 
no knowledge of the fact pleaded by the 
plaintiff is not tantamount to a denial of the 
existence of that fact, not even implied denial”. 
Mr. D’Rose, therefore, submitted with some 
force that the co-respondent should be deem- 
ed to have admitted the allegation. 


9. So far as the respondent is concern- 
ed there is, of course, denial of the factum of 
residence. But Mr. D’Rose contended that 
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the permanent matrimonial home of the parties. 


was initially and for the last.time at Barbil. 
They went to Chakradharpur thereafter (ques- 
tion 38). 


standing that if they liked the place they 
would: stay there. Mrs, Tulloch’s evidence 
further is that on the 26th of January she and 
her husband lived at Chakradharpur. Mr 


Tulloch said that he stayed at Park Sreet for 


about a fortnight. Eight days in February 
and five days in January would make up thir- 
teen days. It is the case of both the parties 
that- Mrs. Tulloch lived at Chakradharpur 
but Mr. D’Rose emphasised that there was 


-no case made out of permanent residence 


at Chakradharpur. The respondent made out 
a case in pleading that she stayed permanent- 
ly at Barbil and came to Chakradharpur on 
holiday. She could not depart from the case 
made out in the pleadings. She should be 
estopped by her. pleadings. In question 384 
it was put to Mr. Tulloch that he decided to 
live at Chakradharpur permanently but his 
answer was not contradicted. Mr. D’Rose 
submitted that the respondent’s evidence was 
hit by Section 115 of the Evidence Act and 


secondly it was a surprise evidence. He re-- 


ferred to Sarkar’s evidence and Odgers in this 
connection. He cited also Rayden; 10th Edi- 
tion page 790 paragraph 17 in Chapter 30. 
So far as the jurisdiction is concerned Mr. 
D’Rose’s submission in substance was that the 
co-respondent was estopped from denying the 
jurisdiction because he admitted the same and 
the respondent’s case was not put to Mr. 


. Tulloch (questions 20 to 11 (sic), 325 to 40). 


The permanent matrimonial home at Barbil 
was sold. That came out in cross-examination. 
It is the respondent’s case that she came to 
Chakradhapur for a holiday with her husband. 
Therefore there was no question of permanent 
matrimonial home. The petitioner has «said 
that between November, 1970 and January, 
1971 he used to come to Calcutta for stay with 
his sister. He also stayed at Astroia Hotel. 
Mrs. Tulloch also came down. He was asked 
as to why he stayed at Astroia Hotel and 


the answer was that it was centrally situated - 


for his work and he found it convenient. Then 
from questions 325 to 40 it is also on record 
that the respondent lived with her child at 
83, Park Street, that was a place at Calcutta 


_ to which she could go at any time. This was 
in consonance with the petitioner’s case of 


residence at Park Street in the first week of 
February. In the entire course of cross- 
examination there was never. any suggestion 
given to Mr. Tulloch that he never stayed with 
his wife at Park Street. In questions 416 and 
417 he was even asked if his wife was with 
him at that time to which the answer was 
‘yes’. The question put was “your 
wife, I presume, was with you at that time” 


speespvwuasy 


In this connection Mr. D’Rose cited the case > 


of Carapie reported in AJR 1961 Cal 359. 


Putting the case of the respondent was not ` 
a matter of mere technicalities but of sub- ` 


Mrs. Tulloch’s evidence shows that — 
- they went there on holidays on the under-. 
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- - Chakradharpur. 
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stance. Mr. D'Rose submitted that the 
factum of residence at 83 Park Street for 
about a week in February, 1971 could not be 
challenged. Mr. D’Rose also submitted that 
it was fairly established from the evidence of 
the respondent that the-last permanent matri- 
monial home was at Barbi. Mr. Tulloch’s 
evidence in -cross-examination also supported 
that the residence at Chakradharpur’ did not 
partake of the nature of any kind of matri- 
monial home. 
(questions 255, 256) reveals that there were 
three beds in the same room. She had to 
share the bed in the same room where Mr. 
Wilson slept. They were the guests of “Mr. 
Wilson. There was not even the bare mini- 
mum of privacy between husband and wife as 
was expected. On the basis of the pleadings 
and evidence and after hearing the arguments 
the Court comes to a finding in favour of the 
petitioner as to the factum of stay. 


10. As regards the position in law it 
appears that the rationale of the decision in 
(1899) 3 Cal WN 250 is that jurisdiction is to 
be rejected when there is more permanent 
matrimonial home outside the limits of the 
Court but where there is no permanent resi- 
dence outside the jurisdiction of the High 
Court it does not ordinarily refuse to hear 
the case. In the case of Ritchson v. Ritchson, 
reported in (1934) 38 Cal WN p. 347 = (AIR 
1934 Cal 570) temporary residence for five 


days at Calcutta was held sufficient to confer . 


jurisdiction as the parties had no fixed home. 
After their marriage in July at Barbil the 
petitioner and the respondent came to 
They sold their house at the 
end of October. Then they came down to 
Calcutta three or four times between Novem- 
ber and January (Questions 198 to 201). 


11. In the case of AIR 1963 SC 1521 
the ‘Supreme Court observed that the deci- 
sions’ on the subject “agree that there shall be 
animus manendi or the intention to stay for 
a period, the length of the period depending 
upon the circumstances of each case.” The 
meaning which has been given to residence by 
the Supreme Court no doubt includes animus 
Manendi but the same is not to be equated 
‘with . intention “to stay for an indefinite 
period” at one place as was indicated in 
Charan Das v. Surastibai reported in AIR 
1940 Lah 449 and which also seems to have 
been relied on by the Kerala Full Bench in 
the case of Poonen v. R. Varghease, (AIR 
1967 Ker 1) (FB) for the second proposition. 
The Latin word Animus Manendi means ‘in- 
tention to stay’, Manendi arises from ‘Manco’ 
from which the word manor is derived. 
Maneo means “to remain”, “to continue” (See 
Latin for lawyers, Sweet and Maxwell). The 
Supreme Court while retaining the expression 
“animus manendi” seems to qualify its quality 
by deliberately omitting the expression “‘in- 
definite period.” Animus Manendi was given 
a new meaning in the context—something dif- 
ferent it seems from what is required in a 


domicile. A person, for the purpose of resi- 
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Evidence of Maxine Tulloch . 
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dence, should have animus manendi or the 
intention to stay for a period, the length of 
the period depending upon the circumstances 
of each case. The Supreme Court thus avoids 
a rigid formulation. The views expressed by 
the Kerala Fuli Bench in (AIR 1967 Ker 1) 
(FB) in the second proposition, i.e. the inten- 
tion to stay is to be for an indefinite period, 
with the utmost respect do not seem to be 
in accord with the views of the Supreme Court. 
A person resides in a place if be through 
choice makes it his abode permanently or even 
temporarily. In Tarasingh v. Joypal Singh, 
reported in (1946) 50 CWN 442 a week’s resi- 
dence at Darjeeling was held sufficient to give 
jurisdiction to the District Court under Sec- 


tion 3 (3) of the Divorce Act. Edgley, J. 
while construing the observation of Sir 
Lawrence Jenkins that “it conveys.:.......... an 


idea if not of permanence at any rate of some 
degree of continuance” made in Jogendra 
v. Elizabeth, reported in (1899) 3 Cal WN 250 
noted that Sir Lawrence himself recognised 
that the degree of continuance is not capable 
of precise definition but it served as a founda- 
tion of this important branch of the Court’s 
jurisdiction. In that particular case the peti- 
tioner actually had a place which could be 
described as his home at Chandernagore out- 
side the jurisdiction of this Court and in view 
of the special circumstances it was held that 
the petitioner had no residence in Calcutta. 
Edgley, J. noted two other cases; Bright v. 
Bright, reported in (1909) ILR 36 Cal 964 and 
Murphy v. Murphy, reported in ILR 45 Bom 
547 = (AIR 1921 Bom 211). Some emphasise 
was laid there on the circumstance that the 
husband and wife never had a permanent resi- 
dence. There may be cases where actuall 

abode for the time being is the only resi- - 
dence. The case of Clarence v. Rachel, re- 
ported in AIR 1964 Mys 67 (SB) was an 
extreme' case where the two parties were 
never together except during the marriage cere- 


-mony at the Church. At the dwelling where 


the marriage was to be consummated the 
wife on the night of the marriage confessed 
that she was in Jove with another person. The 
husband parted with her leaving her with her 
parents and never visited her. In that extreme 
case the place where the marriage was solem- 
nized was construed to be place of residence. 
The word ‘resides’ no doubt normally connotes 
some degree of continuity of stay and special- 


, ly in cases where there is a home or place of 


residence of more permanent character a 
casual or brief residence together may not 
confer jurisdiction. But the Courts have in- 
terpreted the term ‘residence’ liberally. In 
the case of Saroja v. Emanuel, reported in 
AIR 1965 Mys 12 where the husband and 
the wife had no joint permanent home where 
they could reside together and when both of 
them were employed in different districts and 
the wife visited the husband’s place for short 
interval during her vacation the last place of 


- residence was held to confer jurisdiction under 


Section 3 (3) of the Divorce Act. 


r 
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12. Mr. D’Rose took pains to impress 
upon the Court that in the present case also 
the petitioners really had no permanent matri- 
monial home. The permanent matrimonial 
home at Barbil was sold. They came 
to Chakradharpur for holiday. Thereafter 
there was no living together for any consider- 
able time. Mr. D’Rose argued with some 
force that the refusal to hear this case would 


result in injustice. In that event the peti- ` 


tioner could neither come to Patna High 
Court as it might be said that they had left 
Barbil for a long time ago and thereafter 
lived at Chakradharpur in Orissa. The Orissa 
High Court also would be in difficulty in 
assuming jurisdiction. In this regard argu- 
ments for the respondent and the co-respond- 
ent was, of course that the difficulties of the 
petitioner would not confer jurisdiction on the 
Court when it had none. The Court in this 
connection also takes into consideration the 
comments made by Mrs. Pal that the juris- 
diction for maintenance under Section 188 of 
the Criminal P. C. which was the subject- 
matter of the Supreme Court case was liable 
to be construed liberally while jurisdiction for 
the purpose of breaking a home: was to be 
construed more rigidly. It is also well known 
that even by consent parties could not confer 
jurisdiction on a Court. 


13. However on review of a large 
number of cases it appears that the word 
‘resides’ does not have a rigid Connotation 
and its meaning might vary in the context 
of each case. Soon after the marriage the 
parties came to Chakradharpur where even, 
according to the respondent, they had even 
no separate bed room. The latter could hard- 
ly constitute a proper matrimonial home. 
Thereafter, relationship between the parties 
seems to be estranged. In that context the 
residence for more than a week at Park 
Street is of significance in view of the cases 
such as 38 Cal WN 347 = (AIR 1934 Cal 
570); Singh v. Singh, reported in (1946) 50 Cal 
WN 447; reported in AIR 1965 Mys 12 and 
specially the decision in AIR 1964 Mys 67 
(SB) noted above. The Court has already 
come to a finding in favour of the petitioner 
as to. the factum of stay. Even if the intention 
to stay was for a fortnight and not indefini- 
tely yet it was certainly an intention to stay 
for a period. The question of jurisdiction in 
this case seems to be a difficult one. After 
going through the maze of varying case laws 
and specially in view of the Supreme Court 
eschewing a rigid formulation of the word 
residence and on the basis of the facts of 
this case —- on which evidence, too, is not 
very satisfactory — for reasons stated above, 
I decide the issue in favour of the petitioner. 


Issue No. 2: 

14. As to issue No, 2 Mr. Sarkar drew 
attention of the Court to the evidence of Mr. 
Tulloch (questions 315 to 316 and 465 to 69) 
where he said that the evidence of adultery 
be between 24th April and 22nd of May, 
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-to be not illegal but inadvisable. 


The petitioner was relying on the 
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authentic report of the detectives. Mr. Rao 


of the Globe Detective Agencies private limited 


did not give evidence directly as to adultery. 
Mr: Bhattacharjee, another -detective went to 
Santragachi only on the 22nd of May, 1973. 
It was Prosad who only deposed about the 
incidents on the 30th of April, Ist of May, 
2nd of May and 22nd May. After all Prosad 
was a witness interested in the success of 
his investigation. On the uncorroborated testi- 
mony of a paid agent it would be unsafe to 
come to a finding of adultery. He relied on 
a case reported in AIR 1974 SC 218 (220) in 
which acceptance of such evidence was held 
The other 
authorities relied on were Halsbury’s Laws of 
England, volume 12, page 238 and Sopwith 
v. Sopwith, reported in 164 ER 1509 (1510) 
for the proposition that the Court looks with 
suspicion on the evidence of a paid detective. 
Mr. Sarkar submitted that the letter Ext. P 
only affects creditability of Rodney Everson. 
It was not substantive evidence and could not 
be taken note of otherwise by the Court. 


15. Referring to Section 7 fof the 
Indian Divorce Act Mr. Sarkar submitted that 
the principles and rules on which the Court 
of Divorce and Matrimonial causes in England 
gives relief may be adopted by this Court. 
He referred to the evidence of Mr. Tulloch 
(question 69) where he said that at his request 
the detectives undertook the -work between 
24th of April to 22nd of May, 1973. He 
approached the agency on the 28th of Febru- 
ary, 1973, gave description of the place at 
Santragachi to them (questions 74, 75). Yet. 
according to Mr. Sarkar the witness had never 
been there before December, 1973 as would 
appear from the answers to questions 446 to 
450. In question 236 also he said that he 
went there towards the end of 1973 to see 
the child. Again while the case of the peti- 
tioner is that he came to learn about the adul- 
tery from the report of the agency (questions 
80, 83, 311) yet he did not study the report 
(question 233). Mr. Sarkar also commented 
on the absence of Srivastava and the report. 
itself. Srivastava went to Santragachi along 
with Prosad on all the days except the 22nd 
of May yet he was not called. He invited.the 
Court to draw adverse inference on account 
of the same. As to the report he said that: 
as the petitioner himself proceeded on the 
basis of the alleged report withholding the 
same from the Court it also should call for 
adverse presumption. He cited in this connec- | 
tion two cases reported in ATR 1968 SC 1413 © 
and AIR 1974 Cal 61 (SB), (Subrata v. Dipti). 


16. Mrs. Pal on behalf of co-respond- 
ent analysed the allegations in the petition 
and said that the period of the adultery was 
from 24th April to 22nd of May as was ~ 
revealed from the report of the investigators. 
Secondly on the 22nd May the petitioner > 
accompanied by the investigators found the 
respondent sharing the same bed with the co- 
respondent and thirdly the respondent con- 
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fessed that she was the concubine of the co- 
respondent. There was also an-averment that 
the respondent continued committing adultery 
_ even after 22nd of. May at various other places 
and times not mentioned. Two persons gave 
evidence as to the first period one is Rao; 
and the other Prosad. Neither Mr. Tulloch 
nor Mr. Bhattacharjee, the other investigator 
came and deposed about Wt. - Rao’s evidence 
was that on the morning of 24th of April he 
arrived at Santragachi by train with two in- 
vestigators. They started surveyance at 2 
O’clock. He identified the subject when he 
came at the Balcony at about 2-30. There- 
after he left at 3 P. M. He instructed the 
operatives to continue surveyance and give 
` him the report and the report came to him 
_ on the same day (questions 76 and 236). There 
was no identification of Mr. Macmarqnuis and 
in fact Rao said that he did not know him. 
_Prosad, however, in his evidence said that 
‘there was one more person with him on the 
24th of April and his name was Srivastava. 
He did not mention Rao. While Rao says that 
on arriyal at Santragachi they proceeded to 
the said address (question 62) Prosad said 
(question 11) that on arrival at Santragachi 
they waited inside the waiting room as they 
had to look for the address. Again while 
Rao says that he identified the subject at 
2-30 P. M. Prosad, in questions 20 to 21, 
said that he saw her for. the first time on the 
24th at 4-50 P. M. when she was giving com- 
pany to the child. Rao did not mention the 
child. While Prosad says that he was in the 
waiting room Rao says that he was in the 
- football ground. While Rao said that the 
report was submitted on the same day in his 


office Prosad- said (question 87) that he sub- - 


mitted the report on the next day to Mr. Rao 
at his house. Apart from the contradictions 
between Rao and Prosad Mrs. Pal pointed out 
that, Prosad’s evidence itself was full of con- 
tradictions. The learned Counsel drew the 
attention of the Court at length to the evi- 


dence datewise on the 30th of April, Ist of 


May, 2nd of May and 22nd of May. Prosad 
said on the 30th of April (in question 105) 
they were waiting at the big tower outside the 
quarters at about 7-30 (questions 104 to 105) 
yet a little later he said (in question 108) that 
‘they were waiting under the shadow of trees 
‘playing cards. At the same time he said 
that they were keeping watch'on both sides 
(question 102) but in question. 114 he said 
that Srivastava was in the waiting room. In 
minute details Mrs. Pal pointed out some 
inconsistencies and contradiction with regard 


- + to time and place and what the detectives saw 


which it will be unnecessary to narrate. It 
seems to the Court that Prosad’s evidence, 
amongst otherwise, with regard to the position 
of over-bridge and what would be seen there- 
from, about the time spent with Rodney and 
. the submission of reports, seems to be con- 
siderably. discrepant. After showing the in- 
consistencies of the witness on behalf of the 
petitioner Mrs. Pal invited the attention of 
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the Court to the evidence of Mr. Macmarquis, 
Mrs. Charlesworth, Maxine Tulloch and 
Rodney Everson to show that Mrs. Tulloch 


‘was not living at Santragachi. Macmarquis 


categorically stated. (questions 382 and 91) 


that Maxine Tulloch was not living with him. 


Maxine also in questions 518 to 24 denied, 
that she ever lived with Mr. Macmarquis at 
Santragachi or committed adultery. Mrs. Pal 
submitted that there was no reason why their 
testimonies should not be accepted. Accord- 
ing to her evidence of adultery was, prima 
facie, unbelievable. She pointed out that the 
investigators were near the house on the 30th 
April, Ist of May and 2nd of May from 
7 A. M. to 9 P. M. There was no evidence 
that any of them came out. There is no 
refrigerator in the house yet nobody came 
out even for marketing. There is no men- 
tion even of the servants coming out. AHN 
the activities réferred to were confined to a 
balcony 4x24 wide. There is even no evi- 
dence that any photograph was taken of Mrs. 
Tulloch or Macmarquis which was the task 
assigned to the detectives. There is even no 
evidence to suggest that an attempt was made 
for that purpose. Again Mrs. Pal ably point- 
ed out some portions of Mr. Tulloch’s evi- 
dence which seem to be inconsistent with a 


‘case of adultery. He admitted in question 149 


that he gave money to his wife to buy clothes. 
Was that an attitude consistent with his wife 
living in adultery? In question 234 Mr. 
Tulloch said that he visited Macmarquis’s 
house to see the child. Was it natural for a 
person to visit the house -of another who 
seduced his wife? In question 256 Mr. Tulloch 
again said that he stayed at the house of 
Mr. Macmarquis. His answer to questions 
248-49 again showed that he celebrated the 


. child’s birthday with his wife Mrs. Tulloch. 


_ 17. Again analysing the evidence of 
adultery Mrs. Pal said that firstly there was 
some evidence as to closed doors in the after- 
noon. These are however capable of most 
innocent explanations. These incidents took 
place in the months of April and May. when 
it is very hot and it is not unnatural to have 
the doors closed. Secondly the house was 
a large one comprising several rooms. There 
is nothing to show that even if Mrs. Tulloch 
was inside- the house the two would he neces- 
sarily in the same room. She might as well 
have been sitting in reading room or playing 
with the child. While allegation in the peti- 
tion was that on the 22nd of May the res- 
pondent was found sharing the same bed room 
with co-respondent the evidence was quite dif- 
ferent. Macmarquis was not at home admit- 
tedly and there was no question of sharing 
the bed room. Mr. Tulloch in his evidence 
said that he had an impression that Mrs. 
Tulloch was living there from her behaviour, 
from seeing her clothes and as she was piving 
tea and all that. The positive case made out 


‘in the petition was reduced to one of suspicion 


or inference. As to clothes there was no posi- 
tive identification but Mrs. Charlesworth said 
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that she left her clothes there. Rodney also 
said that if any ladies’ clothes were there those 
must be of Mrs. Charlesworth. Prosad gave no 
evidence in this regard. So far as giving of 
-tea’ was concerned evidence is that Rodney 
sent for tea (Q: 450). Maxine was not asked 
any question about tea. The last allegation 
in the petition was about the confession of 
concubinage. The evidence of Mr. Tulloch 
as to confession was (questions 125 to 127) that 
in course of discussion Mrs. Tulloch told him 
that she was staying there but it was of no 
consequence. Even the same was not put to 
Maxine Tulloch. Again it is common case 
that Rodney was living in the same house. 
There is no evidence as to inclination and no 
question was put to Maxine Tulloch about 
confession. After thus analysing the allega- 
tions and the evidence Mrs. Pal referred to a 
number of decisions; In the case of England 
-v, England reported in (1952) 2 All ER 784, 
admittedly the wife spent one night with an- 
other gentleman. It was even assumed that 
there was an inclination and . opportunity 
yet the Court accepted the verbal testimony 
of the respondent. It was held that there was 
no rule of law that evidence of conjunction -of 
inclination and opportunity must raise pre- 
sumption that adultery has been committed. 
The sworn testimony of the wife and other 
gentlemen were accepted by the Court. The 
next case relied on was Thomas v. Thomas, a 
Full Bench decision reported in AIR 1952 
Pun} 39 (FB) where it was held that if the 
factum of adultery was sought to be proved 
by-circumstantial evidence the evidence should 
be such as would be incompatible with the in- 
nocence of the party charged. The fact that 
the husband introduced another woman to 
other persons as his wife did not constitute 
an admission by the husband that he had com- 
mitted adultery with her. The next case was 
Fairman v. Fairman reported in (1949) 1 All 
ER 938. In that case the lodger gave evi- 
dence that he committed adultery with the wife 
of the petitioner but the wife denied the same. 
As the lodger’s evidence was not corroborated 
it could not be held that adultery had been 
proved. 


18. In the case of Bhagwanti v.. Sadhu- 
ram reported in AIR 1961 Punj 181 it was 
held that evidence whether direct or circum- 
stantial must necessarily be of such character 
as would induce the guarded discretion of a 
reasonable and just man to conclude that no 
other inference than that of misconduct can 
be drawn from it. Mere possibility that ad- 
ultery has been committed is not enough. Such 
commission must be highly probable. Mrs. 
Pal emphasised that the: onus of proof essen- 
tially lays on ihe petitioner. She cited the 
case of Sachindra v. Nilima, reported in AIR 
1970 Cal 38 at paragraph 154 where it was 
observed that falsity of the evidence on the 
part of the wife did not prove the truth of 
her husband’s case to prove which the onus 
lay upon him and him alone. She also re- 
_ ferred to. the case of R. Lincoln v. Mrs. Ellis, 
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reported in AIR 1932 PC 95 which, however, . 


related to negligence. But an observation was 
made there that failure of the defendants did 
not advance the other side’s case. 


19. Mr. D’Rose appearing for the peti- 
tioner submitted that the Detective agency’s 
report being notes from evidence was a privi- 
leged document which the petitioner was not 
obliged to disclose. He referred to a case 
reported in 20 Cal WN 617 = (AIR 1916 
PC 157), (D. G. Kunwar v. H. Singh). It 
was held by the Privy Council that the Judges 
should not allow their minds to be infiuenced 
by the facts that the note was not produced 


‘in Court. That was an information for the 


caveator. 


20. Mr. D’Rose then referred to 
Rayden on Divorce, 11th Edition page 184 


‘for the purpose that general cohabitation ex- 


cludes the necessity of proof of particular 
facts to establish adultery; Secondly the con- 
junction of strong inclination with evidence 


` of opportunity affords strong, prima facie, 


evidence of adultery but it is not irrebuttable 
presumption. $ 

21. He also relied on the authority on 
Rayden on Divorce for the proposition that 
the Court looked to the evidence of paid 
detective with great care but the modern prac- 
tice is generally to accept such evidence un- 


less the facts arouse the suspicion of the . 
Court that a true case is not being disclosed - 


in the sense that adultery may not in fact | 


have been committed; in such circumstances - 


the Court will 


(page 186, 11th edition). He also relied on 


Emperor v. Chaturbhuj, ((1911) 15 Cal WN > 


171) in this connection and said that detec- 


tives were not in the position of accomplices - 
and their evidence could be relied upon with- ` 


— 


out corroboration. Mr. D’Rose then relied on ` 


the decision in White v. White, reported in 
AIR 1958 SC 441. 
Court approved of the test laid down in 


In that case the Supreme . 


—_ = 


Loveden v. Loveden, reported in (1810) 161 . 


ER 648 as “the guarded discretion of a rea- 


sonable and just man.” It was observed that 


in a suit based.on matrimonial offence it is: 
not necessary and it is rarely possible to prove 


the issue by any direct evidence for in very 
few cases can such proof be obtained. The 
Supreme Court also referred to the test laid 
down by the House of Lords in Preston Jones: 


reported in (1951) 1 All ER 124. Mr. D’Rose: 
also referred to the celebrated case reported. 


in (1810) .161 ER 648 which .was referred to 
by the Supreme Court. In that case general: 
cohabitation was deemed enough. It was not. 
necessary to prove the direct factum of adul- 
tery. Mr. D’Rose also relied on Rayden for 
the proposition that direct evidence was not: 
requisite. For the same principle he also 
relied on Cadogan v. Cadogan, (1810) 161 ER. 
649 (FN) which is also referred to in (1810) 
161 ER 648 and is reported in the same 


22. According to Mr. D’Rose the per- 
sons who deposed on behalf of Mrs. Tulloch 


r 


closely scrutinise the case | 
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were witnesscs selected by themselves and 


from their evidence the Court is required 
to believe that she was innocent. She comes 
' to the house, takes her meal but never sleeps 
at night. That is the gist of their evidence. 
He referred to Gibbs v. Gibbs, reported in 
AIR 1933 All 427 where also general cohabi- 
tation was considered enough to exclude any 
proof of direct facts of adultery. The fact 
can be inferred from circumstances that lead 
to it by fair inference as a necessary conclu- 
sion. The petitioner’s wife was found to reside 
with the co-respondent in a Bungalow. No 
one else was residing there. A decree nisi was 
passed. Mr. D’Rose drew the attention of 
the Court to the evidence of Rodney Everson 
when he said that in January 1971 there was 
a fight between the husband and the wife. 
Earlier Mr. Macmarquis had been there. Again 
the evidence is that Rodney and Mrs. Tulloch 
both: Jeft Chakradharpur on or about 26th 
January. In that background the story made 
out that Rodney and Mrs. Tulloch came to 
Calcutta in search of a job and went 
to Macmarquis just for finding out the house 
of his sister was improbable. Another cir- 
cumstances to note was that Mrs. Macmarquis 
had also left her husband nearabout that time. 
There is a proceeding by her against ber hus- 
band. He referred to the case of Gopi Y. 
Mt. Hiriya,. reported in AIR 1935 Nag 49 
in which it was observed (51) that it is no 
doubt extremely difficult, if not impossible to 
prove the actual fact of adultery, but no 
sensible man familiar with the common course 
of human conduct would ever persuade him- 
self that when a man turns away his wife 
-and lives with another woman in the same 
room for days and months that their relations 
could be altogether innocent. Justice Young 
in the case aforesaid reported in AIR 1933 
All 427 refers to an old maxim in Scotland 
to the effect that when a man and woman 
are found together under suspicious circum- 
stances. it cannot be presumed that they are 
saying their prayers. Similarly in the case of 
Stracey v. Stracey, reported in AIR 1957 
Assam 66 it is stated that adultery from its 
very nature is a secret promiscuous act. In- 
sistence on direct evidence by Courts may 
well amount to a denial of the legitimate pro- 
tection of marital rights. Referring to the 
case of Subrata v. Dipti, reported in AIR 1974 
Cal 61 (SB) which was a Special Bench deci- 
sion, it was pointed out that there was con- 
donation in that case. It was noted that rela- 
tionship between the parties could not be said 
to be irretrievably broken down so that there 
could not be any chance of compromise but 
that is not the case here. 


23. Mr. D’Rose then asked the Court 
not to attach much importance on the discre- 
pancy in evidence as to the age of the peti- 
tioner. As to the report he said that it was 
an analysis by the agency. He further said 
that possibly Rao was a little boastful. His 
statement that the report was made every day 
and that he had special eye-sight might be ex- 
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plained by that. Rao was there on the 24th 
of April and actually identified the girl to 
Prosad. Maxine and Tulloch met. Prosad 
has corroborated to the extent that it is not 
denied that Maxine did not go there on the 
24th. Possibly Prosad was not so accurate 
in his evidence as to direction but | 
there was no reason why his evidence 

should be disbelieved. He analysed the evi- 
dence of Prosad and pleaded that Prosad’s 
evidence could be accepted in broad detail. 
There is no doubt that Prosad saw her at 
about 2 P. M. Mr. Macmarquis’s evidence 
was that she was there on the 24th (Q. 302). 
Mrs. Tulloch’s evidence is that if she were 
there Mrs. Charlesworth must have been there. 
Maxine’s evidence (questions 140 to 144) ac- 
cording to Mr. D’Rose covered all the four 
days. According to him it was apparent that 
she was hiding something. Mr. Macmarquis, 
in question 25, confirmed that he was on duty 


` on the 24th of April. This confirms Prosad’s 


statement that there was no other person on 
the flat that day. Mrs. Charlesworth merely 
said (question 64) that she could not remember. 
Maxine also says that she does not remember 
coming there. The minor discrepancy about 
the time of 4-30 or 5-30 may not be consider- 
ed important. Mr. D’Rose further analysed 
what part of Prosad’s evidence could be ac- 
cepted with regard to the events of the 30th 
April; ist and 2nd of May.’ Prosad’s evi- 
dence that he saw Macmarquis on the 30th 
April practising at the balcony was confirmed. 
The accuracy of his observation is supported 
by Macmarquis (Q. 114). Prosad said that 
the lower part. was not visible. Macmarquis 
said that he was indeed practising barebodied. 
Maxine also confirmed that she was there 
(questions 445, 446). There is evidence that 
Macmarquis was punching the wall at 10 
A. M. Maxine Tulloch said (question 141) 
that she had no distinct recollection. On the 
30th Prosad saw Macmarquis going out with 


‘a black shirt and waiving Ta Ta to Mrs. 


Tulloch. Prosad saw him coming in the 
morning at about 11 A. M. Mrs. Charlesworth 
(question 65) says that she remembers that 
she was there. With regard to Ist of May 
also Macmarquis said that he was on duty. 
Prosad did not attempt to show that Macmar- 
quis slept there. No attempt was made to 
make out a false case. They merely recorded 
what happened. Mrs. Tulloch strenuously 
denied that she ever spent the night there. Ac- 
cording to Mr. D’Rose not sleeping there at 
night will not make it the less adulterous. Her 
conduct was. not consistent with innocence. If 
she had innocent explanation that could have 
come forward before the Court; on the other 
hand her answers were evasive in the box. AS 
to 2nd of May also her answer was that she 
did not remember. Mrs. Charlesworth said 
‘if Mrs. Tulloch was there I was there’. 
Rodney says (Q. 43) he. did not remember. 
Mr. D’Rose made comments on the fact that 
Mrs. Charlesworth volunteered from the wit- 
ness box without being asked that in this 
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period she left her underwear and says that 
she never went there alone. Pointing to 
Rodney’s answer that his sister was not “at 
home” Mr. D’Rose commented that home 
means one’s own house where a person is pre- 
pared to receive the visitors. The home is 
one’s permanent residence. There was a 
similar language in the evidence of Mrs. 
Charlesworth (question 21). Mr. D’Rose then 
referred to Oxford Dictionary for the mean- 
ing of “home” which denotes a dwelling place, 
a house for a fixed residence of a family. 
This expression, according to him, was. signi- 
ficant and came out through a slip. Referring 
to the evidence in the case (1810) 161 ER 
649 (FN) he emphasized that such minor but 
significant things were to be taken note of. 
in a matrimonial proceeding. In (1810) 161 
ER 649 (FN) also the evidence is that the co- 
respondent used to go there from the morning 
and stayed there till the afternoon or go in 
the afternoon and stay till late at night. The 
so-called story of family friendship between 
Maxine Tulloch and Macmarquis was a myth. 


24. Mr. D’Rose laid stress on the fact 
that Macmarquis met Maxine on the 5th of 
November, 1970. Maxine said that she never 
met him before in the whole of her life. 
Rodney’s evidence (Q. 120) is also that he 
came to know him in 1971. This is also cor- 
_ roborated by Macmarquis (Q. 10). Mrs. Char- 
lesworth even said that she came to know 
Mrs. Tulloch in late “72 or earlier °73. 
She said she was visiting her house and it 
was a family affairs. It is probable. Mr. 
D’Rose commented that the fire which was lit 
on the Sth of November began to blaze 
stronger and stronger with events thereafter. 
In the picnic party they go out to a forest 
about eight miles by jeep but Mrs. Tulloch 
volunteered to say that she was all the time 
with her husband. Macmarquis stays with 
them for about a week. He fell ill and was 
in bed for the whole week. The evidence is 
that there was only one bed room in the house 
so he had to sleep in the same bed room 
where Mrs. Tulloch slept. Rodney volun- 
teered to say that there was a fight between 
Mrs. and Mr. Tulloch on 14th January, 1973. 
That was a few days after Mr. Macmarquis 
had been to their place on the 2nd or 3rd of 
January. After the fight both the brother and 
sister came away from Chakradharpur. 
The reason for her coming to 
gachi was to seek for a job. Mrs. Tulloch 
(questions 296, 301 to 305, 485-87) however 
never found any job in Calcutta. The whole 
point is one of continuous association. Mrs. 
Charlesworth says that Maxine used to come 
and go. Almost the same expression is used 
by Mr. Macmarquis. Mr. Macmarquis is a 
railway servant, a motor man but he is so 
charmed and attracted by her that he goes to 
Stay off and on. After his departure there 
was a tremendous fight between Mrs. Tulloch 
and Mr. Tulloch. Mr. Macmarquis’s wife also 
leaves him. Both Mrs. Tulloch and Rodney 


ran away. Thereafter Rodney becomes almost 
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a permanent inmate at Mr. Macmarquis’s 
place. The close relatinship devevlops after 
Mrs. Tulloch leaves Mr. .Tulloch. Compar- 
ing the case of (1810) 161 ER 649 (FN) Mr. 
D’Rose said that lady Cadogan was found 
residing in the same part of the country. As 
in that case here ‘dlso the movements are ex- 
clusive and confined to a close circle. There 
was familiarity, the quality of which was to 
be gathered from the circumstances. The cir- 
cumstances show general cohabitation. There 
was sufficient inclination and opportunity for 
commission of adultery. There is all the rea- 
son why adultery should be inferred in such 
a case. Mr. D’Rose referred to Barnard v. 
Barnard, reported in ILR 56 Cal 89-= (AIR 
1928 Cal 657) where a decree was passed by 
Costello, J: on the ground. of adultery. He 
commented that the Supreme Court case only 
laid down the standard of proof and would 
not indicate the various types of instances whe- 
ther the remedy was available. He also refer- 
red to Barker v. Barker, AIR 1955 MB 103 
(FB) a Full Bench decision of the Madhya 
Bharat High Court where also it was observed 
that direct evidence regarding the act of: adul- 
tery cannot be expected: There was continu- 
ous coming and going around Santragachi. 
Mrs. Charlesworth’s evidence was that she left 
her clothes at her brother’s place but Mr. 
Tulloch in question 462 has confirmed that 
the clothes were those of Maxine Tulloch. 
Rodney said ‘that Mrs. Charlesworth very 
seldom slept at Santragachi. Rodney admitted 
that he wrote to his mother that his sister was 
to take: a second husband but he tried to 
explain by saying that it was a joke. 


25. About the extent to which the 
letter could be made use of there was a 
controversy at the Bar. While Mr. Sarkar 
pointed out that it would not be substantive 
evidence but could only be used by way of 
contradiction, Mr. D’Rose contended that as 
Rodney admitted the contents of the letter 
this could also go in under Section 50. of the 
Evidence Act. Mr. D’Rose emphasised that 
when he put to Rodney Everson what he 
meant when he wrote in the letter that a 
second husband promised him to ‘keep at 
Santragachi he avoided giving any answer 
(Q. 183). When the question was repeated 
the witness said that he did not understand. 
It was clear that the position was uncomfort- 
able and Rodney could not face the Court. 
His explanation that it was a joke did not 
stand. He wrote to his own mother that his 
sister’s husband had promised to keep him at 
Santragachi. Mr. D’Rose commented that he 
was not relying on the statement but on his 
conduct in writing such a letter to his mother. 
His opinion about his sister is just relevant. 
He is the member of the family and he was 
writing to his own mother about his own sister, 


26. But while considering the submis- 
sions so forcefully made by Mr. D’Rose the ` 
Court has to note as pointed out by Mr. 
Sarkar and Mrs. Pal that the petitioner has 
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to confine his case to the pleadings. There 
is no pleading about general cohabitation. 
- The petitioner’s case is, as noted earlier, con- 
fined to paragraphs 5 and 6 on the point of 
adultery. In that context what happened in 
November or December, 1970 or January, 1971 
were strictly not the subject-matter of this peti- 
tion. As to the report of the Globe Detec- 


_ tive Agency Mr. D’Rose’s reference to the 


case reported in. 20 Cal WN 617 = (AIR 1916 
PC 157) was not strictly correct. In that case 
‘ a note of evidence had been prepared by the 
witness from his memory for the brief of the 
' Counsel and was considered to be a privileged 
document. The report in this case was made 
‘comtemporaneously in course of business and 
not prepared later as in the other case. -In 
that case the Doctor prepared a note for the 
purpose -of litigation to show the appellant 
what evidence he was going to give. But here 


the -report was Sen tempor Aneous. and ante ` 


Titem. 


£97, It may be mentioned that Rao did 
not impress the Court. Mr. D’Rose fairly 
‘conceded that perhaps too much of confidence 
in himself ‘induced him to make statements 
which were not always correct. Prosad’s state- 
ments also involyed contradiction but as Mr. 
D’Rose pleaded, his evidence in entirety need 
not be discarded. . The Court assumes from 
‘his statement as. corroborated by others such 
bes Macmarquis, Mr. Tulloch, Rodney and 
the house of Mr. Macmarquis on the 24th, 30th 


April, Ist May and 22nd of May, 1973 and- 


that some ladies’: clothes were found in the 
bed room of Mr. Macmarquis which Mrs. 
Charlesworth sought to explain to be hers. 
The demeanour of Mr. Macmarquis was good. 
Rodney Everson, however, did not make a 
good impression. Many of his answers failed 
to be forthright. Mr. D’Rose, however, made 


comments that he did not want his past to be . 


investigated. 
stay at 


His letter and his prolonged 
Santragachi were also subject 
of some legitimate comments. by Me 
D'Rose. It is not necessary for the 
of this case to try to sift ‘and. evaluate the 
evidence ‘of each witness any further. The 
Court is pr oe to proceed. on the broad 
aspects of case as presented by Mr: 
. D’Rose, except when he furiously travelled 
beyond the scope of the pleadings. Both Mr. 
Sarkar and Mrs. Pal sought to pin-point the 
case of the petitioner as stated in the plead- 
ings. Mrs. Pals submissions had some vali- 
dity when she said that even assuming the 
extreme viz. that it was established that Mrs. 
Tulloch was found at Santragachi on all the 
four days and that for some hours in the 
afternoon the doors and windows were found 
to be closed these were capable of innocent 
explanations. Her arguments on the pleadings 
and evidence have been noted earlier. The 
-Court finds substance in them. There is, 
Indeed no evidence that the respondent con- 
fessed that she was a concubine. About the 
allegation of sharing a bed room there is only 
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Charlesworth that Maxine was seen at’ 
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some evidence of ladies’ clothes being found. 
Mrs. Charlesworth’s evidence is also there that 
she left her clothes there. As to Mrs. Charles- 
worth’s evidence comments were made by. Mr. 
D’Rose that it was somewhat strange that al- 


.though she had two other daughters Maxine 


Tulloch had to look after her for about two- ` 
months. Mr. D’Rose commented that the 
whole purpose of her evidence was to explain 
the presence of the ladies clothes. Two other 
points made by Mr. D’Rose viz. that she was 
present in Court when Mr. Macmarquis. de- 
posed and that she volunteered to speak about 
the clothes have to be noted in weighing her 
evidence. But even assuming that thé entire 
evidence on behalf of the respondent was not 
acceptable, can it be said that the petitioner 
has proved his case, as pleaded? . 


. 28. The principles of law have been 
stated from rival points of view with ability 
and force before this Court. Much emphasis 
was laid by Mr. Sarkar and Mrs. Pal on the 
necessity of a strict proof in a case of divorce. 
The Court is made aware a jurisdiction in 
divorce, as was emphasised by the House. of 
Lords in the case of Preston Jones ((1951) 1 
All ER 124 involves the status of a party. It 
also appears that requirement of proof beyond 
reasonable doubt, as in criminal case, is also 
based on the gravity and the public importance 
of the issue. Some of the recent decisions such — 
as (1952) 2 All ER 784 have insisted on proof 
of ‘something more than a mere conjunction . 
of inclination and opportunity. Falsity of 
the respondent’s case again did not prove the 
truth ‘of the case of the petitioner (See 
Sachindra v. Nilima, reported in AIR 1970 Cal 
38). Some cases have insisted that evidence 
of adultery should be such as would be incom- 
patible with the innocence of the party charg- 
ed.: Reported in AIR 1952. Punj 39 reported 
in. AIR 1961 Punj 181. 


29. On the other hand as Mr. D’Rose 
tightly emphasised it is extremely difficult to 
prove actual fact of adultery. Seclusion and- 
secrecy are most likely to be observed while 
indulging in such promiscuous acts. (AIR 
1935 Nag 49), (AIR 1933 All: 427). may be 
mentioned in this connection. What is re- 
quired is that the cumulative effect of the evi- 
dence should satisfy the conscience of the 
Court. In some cases such as (1810) 161 ER . 


_ 649 (FN) and (1810) 161 ER 648 stress has 
been laid on the aspect of general cohabitation. 


The fact also is likely to be inferred from 
circumstances that led to it by fair inference 
as a necessary conclusion. The circumstances 
may be infinitely diversified by the situation 
and. character. of the parties. The learned 
Counsel emphasised that incidental circum- . 


' stances slight and delicate in themselves may 


have important bearing on the decision of a 
particular case. On the basis of Lady 
Cadogan’s case (1810) 161 ER 649 (FN) Mr. 
D’Rose made a strong plea on behalf of his 
client. In this case also he pointed out the 
wife of another man comes frequently to the 
husband ‘of another woman who has left him. 
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_ This person does not feel embarrassed to in- 

dulge in boxing practice, bare bodied, in pre- 
sence of this lady. The lady, that is, Maxine 
is, therefore, no stranger. Almost two months 
after meeting this person she leaves her hus- 
band and from that moment onwards she is 
frequently found in the company of this 
gentleman or his sister for about three years. 
She has isolated herself from her family. She 
makes no attempt to return to her husband. 
There is no evidence that she has been deserted 


by her husband and her own brother too has 


since been found living with the co-respond- 
ent. But unfortunately for Mr. D’Rose, the 
pleadings in this case as noted earlier require 
much more than a general picture of possible 
- cohabitation. The Court also notes in this 
connection Mrs. Pal’s contention that cases 
like (1810) 161 ER 649 (FN) & (1810) 161 ER 
648 were very old cases even though some of 
the tests laid down may still be good. Mrs. 
Pal brought to the notice of the Court a copy 
of the ‘Foresnic Fables’ in which a cartoon 
depicted how two husbands who met in the 
Elysian fields feel after they died. While ex- 
changing their melancholy: experience at the 
divorce Court it transpires that one of them 
during the time of Queen Victoria had his 
. home broken up promptly on a petition by 
his wife because he accompanied a Jady from 
the Hyde Park to a Railway road terminus in 
a four wheeled cab. The other husband in 
1940 had no such luck. Desiring dissolution 


of marriage he visited a hotel with a sympa< 


thetic companion where tea was brought in 
the morning: by a chamber maid. But the 
Judge decided that there was no satisfactory 
evidence of matrimonial misconduct. Mr. 
D’Rose, of course, submitted that so called 
progressive and advanced ideas that prevail in 
England today were by no means applicable 
to this country or amongst our Anglo Indian 
Community. He insisted on some more 
Orthodox standard. Mr. D’Rose’s addresses 
made an impact on the. mind of the Court. 
Bat on analysis it transpires to be an impres- 
sion that the case of adultery may be true 
even assuming uncritically the evidence tender- 
ed by the petitioner to be prima facie accept- 
able. The decisions of the English Courts and 
our Supreme Court make it clear that matter 
of proof in such a case cannot be decided 
even On mere preponderance of evidence but 


has to be established beyond reasonable doubt..- 


Between “may be true” and “must be true” 
there remains a gap and I feel unable to hold 
that this gap has been bridged by evidence 
or that adultery, as alleged, has been proved 
beyond reasonable doubt. The facts and cir- 
cumstances disclosed and the nature of evi- 
dence in relation to the.case made out in the 
petition are not such as would -induce the 
guarded discretion of a reasonable and just 
person to conclude that adultery as alleged 
has been established by fair inference as a 
necessary conclusion. I am, therefore, con- 
strained to decide the issue against the plaintiff. 

30. The result is that the suit is dis- 
missed with costs. 


Setajul Islam v. Bhubaneswar (Ghose J.) 


‘the suit. 
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31. The Court records its appreciation 

of the very able assistance it received not only 


from Mr. D’Rose but Mr. Sarkar and Mrs. Pal, 
two very junior members of the bar. 


Suit’ dismissed. 


AIR 1975 CALCUTTA 253 
B. C. MITRA AND S. C. GHOSE, JJ. 


-Serajul Islam, Peitioner v. Bhubaneswar 
Mullick, Respondent. 


Appeal No. 282 of 1972; Suit No. 161 of 
1962, D/- 4-6-1974, 


(A) Civil P. C. (1908), S. 151, O. 41, Rr. 2, 
25, 27 — Defence of ownership —-Thicka ten- 
ancy not pledded — Remand for framing issue 
relating to thika tenancy — Not allowed. 


In the instant case the tenant never plead- 
ed the defence of thicka tenancy at all. The 
plea in the written statement was not a plea 
of Thika tenancy. The defence from the very 
beginning in the correspondence in the written 
statement as well as at the hearing of the suit 
was the ownership of the premises in suit. 
There was no occasion for the court to raise 
the issue as to the thika tenancy or as to its 
jurisdiction to try the suit. Moreover, by re- 
fusing to amend -the written statement and in- 


` corporate the plea of tenancy therein and con- 


tinuing to assert the claim of ownership in 
respect of the properties the tenant appellant 
refused to claim thika tenancy as defence to 
Thus, this was not a case of imper- 
fect pleading but of refusal to plead the case 
as suggested by the court and therefore no 
question of remanding the case in exercise of 
powers under Order 41, Rules 25 to 27 or 
under inherent powers arose in this case. This 
was also not a pure question of law which 
could be raised at the appellate stage under 
Order 41, Rule 2. (Prs. 17, 21, 22, 24) 


Cases Referred : Chronological Paras 


‘AIR 1970 Cal 292 = 73 Cal WN 877 24 


(1966) 70 Cal WN 949 16 


AIR 1964 Cal 209 23 
AIR 1959 SC 223 = 1959 Supp (1) SCR pe 


AIR 1958 SC 512 = 1959 SCR.213 24 
1956 All ER 1 = (1956) 2 WLR 311 20 
AIR 1925 Cal 1157 = 87 Ind Cas 575 22. 
(1879) ILR 3 Bom 210 18, 19 


GHOSE, J.:— This appeal is directed 
against a judgment and decree dated June 
16, 1972 passed by Hazra, J. against the ap- 
pellant. By and under the decree Hazra, J. 
directed the appellant, inter alia, to pay arrears 
of rent mentioned in paragraph 10 of the — 
plaint, deliver up possession of the premises 
Nos. 15/2 and 15/3, Armenian Street, Calcutta . 
and also pay mesne profits in respect of the 
aforesaid two premises from ist Magh, 1367 - 
B. S. co nding to January 15, 1961 at — 
the rates of Rs. 42/6/- and Rs. 42/8/- per . 
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month respectively until delivery of possession 
is made over by the appellant to the respond- 
ent of the said two premises. 


2. The appellant was a monthly ten- 
ant under the plaintiff as per the Bengali 
calendar in respect of the said two premises, 
namely, 15/2 and 15/3, Armenian Street, 
Calcutta, fully described in the Schedule to 
the plaint at rents of Rs. 42/6/- and Rs. 42/8/- 
respectively per month, The said two pre- 
mises as described in the Schedule to the plaint 
are plots of land containing 2 cottahs 12 
chittacks and 1 cottah respectively more or 
less. The case of the respondent in the plaint 
was that the appellant failed to pay any rent 
in respect of the said two several premises since 
Kartick, 1366 B. S. corresponding to October 
19, 1959. The appellant further by two several 


letters both dated January 30, 1961 claimed | 


title in himself of the said two properties and 
renounced his character as tenant in respect 
thereof. By two several letters both dated 
November 29, 1961 the respondent gave notice 
to the appellant of his intention to determine 
the tenancy in the said two premises and 
called upon the appellant to deliver up posses- 
sion thereof to him. As the appellant failed 
_ and neglected to deliver up possession of the 
said two properties, the respondent filed the 
suit claiming, inter alia, possession thereof, 
arrears of rent and mesne profits. The respon- 
dent also claimed a declaration that he was 
the owner of the said two properties. 


3. The appellant filed his written state- 
ment which appears at page 10 of the paper 
book. In paragraph 3 of the said written 
statement the appellant denied that the plain- 
tif was the owner of the properties in suit. 
In paragraph 4 of the written statement the 
appellant stated that if at any time the res- 
pondent had title in the said two properties 
he had lost his right, title and interest in the 
premises in suit by adverse possession by the 
predecessor-in-interest of the appellant as well 
as by that of the appellant. In paragraph 5 of 
the written statement the appellant denied that 
he was a monthly tenant under the plaintiff 
in respect of the premises in suit and stated 
that he had become the owner of the pre- 
mises in suit by purchase in 1945 and by pos- 
session thereof: by mutating his name in the 
Collectorate of Calcutta and the Corporation 
of Calcutta. The appellant in paragraph 6 of 
- the written statement filed by him stated that 
he was not liable to pay any rent to the plain- 
tiff in respect of the premises in suit and 
denied that he was a tenant under the res- 
pondent. In the written statement the 
appellant further stated that by the above- 
mentioned letters dated January 30, 1961 he 
had only asserted his right as owner of the 
said premises. The whole tenor and purport 
of the written statement was that the appellant 
was the owner of the premises in suit and 
that the respondent had no right, title or 


interest therein. p 
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4. It should however be noted here 
that in paragraph 15 of the written statement 
the appellant pleaded as follows, to wit: 


“Without in any way waiving or giving 
up any of the contention or legal right this 
defendant states that if the plaintiff claims the 
determination of any thika tenancy over the 


‘land at the said premises and possession there- 


of, then this Hon’ble Court has no jurisdiction 
to try this suit. Only Thika Tenancy Con- 
troller has jurisdiction for the same.” 


5. At the time of hearing of the suit 
the counsel for the appellant raised the follow- 
ing issues which were settled by the learned 
Judge: 

1. Is the plaintiff owner of two plots of 
land being premises No. 15/2, Armenian 
Street and 15/3, Armenian Street, Calcutta. 

2. Was the defendant a tenant under the 
plaintiff as claimed in paragraph 2 of the 
plaint? l 

3. (a) Has the plaintiff lost ħis title to 
the land in suit by adverse possession as alleg- 
ed in paragraph 4 of the Written Statement? 

(b) Did the defendant acquire any title 
by. purchase as stated in paragraph 5 of the 
Written Statement? 


4. Is the plaintiff entitled to claim the 
sum of Rs. 1,273.12 p. or any sum as arrears 
of rent as alleged in paragraph 10 of the 
plan 

5. Is the plaintiff entitled to mesne pro- 
fits as alleged in paragraph 11 of the plaint? 

6. Is the suit barred by the law ‘of limi- 
tation? 

7. Is the plaintiff entitled to possession 
or any other relief as claimed in the plaint? 


6. The learned trial Judge at the time 
of the raising and settling of issues pointed out 
to the counsel for the appellant that if he 
wanted to take up the plea or to raise any 
plea that the appellant had been a Thika Ten- 
ant under the respondent suitable pleadings 
to that effect had to be made by the appel- 
lant. The counsel for the appellant although 
at one time wanted to have the written state- 
ment amended did not ask for the adjourn- | 
ment of the suit for amending the written 
Statement to plead that the appellant was a 
Thika Tenant in respect of the suit premises 
under the respondent. In fact it appears to 
us that the said plea would have been totally 
inconsistent with the plea made by the appel- 
lant in the written statement that he had been 
the owner of -.the premises in svit. 


7. At the trial the plaintif examined 
himself and proved that he was the owner of 


'the premises Nos. 15/2 and 15/3, Armenian 


Street which devolved upon him upon the death 
of his father Upendra Nath Mallick in March 
1922. ‘The plaintif further proved that the 
appellant became a tenant under him and paid 
rent to him in respect of the premises in suit. 
On behalf of the appellant three witnesses were 
examined, one was Syed Amjad Ali, a Retired 
The others were one Sudar- 
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san Singh, a Durwan of the appellant and 
Abul Hassan Julfikar Hyder the brother of 
a daughter-in-law of the appellant.. The ‘ap- 
pellant who mostly lives in Chittaganj was in 
Calcutta at the time of the hearing of the suit 
but did not choose to come forward to adduce 
any evidence. — 


8. Before us the counsel for the ap- 
pellant urged two points. He challenged the 
decree on the ground this Court had no juris- 
diction to entertain and try this suit inasmuch 
as the appellant was a Thika Tenant in res- 
pect of the suit premises. . Secondly he sub- 
mitted that the two several notices dated the 
29th November, 1961 whereby the respon- 
dent gave notice of his intention to deter- 
mine the tenancy of the appellant in the pre- 
mises in suit stood waived because the respon- 
dent asked the appellant to quit and vacate 
the premises in suit on the expiry of the last 
date of his next month of tenancy from 
November 29, 1961. Thereby it appears, the 
counsel for the appellant wanted to urge that 
the forfeiture of the tenancy caused by re- 
nouncing the character as tenant by the ap- 
pellant was waived by the respondent. In re- 
gard to the plea of waiver, it must be noted 
that the said plea involves a mixed question 
of law and fact. The said plea not having 
been taken in the written statement nor having 
been raised by way of an issue at the trial we 
do not think that we should allow the appel- 
lant to raise the said plea for the first time 
before us in the appeal. 


9. By the said Jetters dated 29th 
November 1961, the plaintiff gave notice of 
his intention to determine the lease of tenancy 
in respect of the said two properties in suit 
because of renouncement by the appellant of 
his character as tenant in respect of the said 
properties and claiming title of ownership 
thereto. The portions of the notice whereby 
the said forfeiture of tenancy was urged by 
Mr. Mullick to have been waived by the land- 
lord were in the following terms: 


“I hereby call upon yon forthwith to 
quit, vacate and make over quiet vacant and 
peaceful possession of the premises No. 
15/2, Armenian Street, Calcutta as described 
below on the expiry of the last date of your 
next ‘month of tenancy. You are also re- 
quested to remove the structures standing upon 
the said properties............ 


The other notices in regard to the premises 
No. 15/3, Armenian Street, Calcutta were also 
in identical terms. Even if it is held that the 
forfeiture of the tenancy was waived by the 
landlord by asking the tenant to continue in 
possession as a tenant until the last date of 
the next month of his tenancy the above men- 
tioned portion of the said notice in any event 
seems to us to have determined the tenancy of 
the appellant because of the provisions of Sec- 
tion 106 of the Transfer of Property Act. We 
are however not called upon to decide the said 
question in the instant appeal and do not ex- 
press any opinion on the said question. 


Sarajul Islam v. Bhubaneswar 


(Ghose J.) (Prs. 7-12] Cal, 255 


10. The main contentions of Mr. 
Mullick before us were that the trial Court 
should have held that the appellant was a 
thika tenant and as such this Court had no 
jurisdiction to entertain or try the suit. In 
support of his contention Mr. Mullick relied 
on the description of the property set out in 
the Schedule to the plaint appearing at page 9 
of the Paper Book, paragraph 15 of the writ- 
ten statement which according to Mr. Mullick 
was a plea of thika tenancy and the respond- 
ent’s Solicitor’s-létters appearing at pages 205 
and 207 of the Paper Book wherein the ap- 
pellant was described as “a monthly thika 
tenant in respect of the above land.” By 
“above land” in the said two notices dated 
Sth December, 1960-the respondent’s Solicitor 
meant the premises Nos. 15/2 and 15/3, 
Armenian Street, Calcutta. 


11." Mr. Mullick contended that it was 
the duty of the learned trial Judge to raise an 
issue as to the thika tenancy and the jurisdic- 
tion of this Court to entertain or try the suit 
in. view of the above mentioned facts. Mr. 
Mullick submitted that the provisions of 
Rules 1 to 4 of Order 14 of the Civil P. C. 
enjoin upon the Court to frame issue on thika 
tenancy inasmuch as issue can be raised not . 
only on the basis of pleadings filed by the 
parties but also on the basis of the corres- - 
pondence passed between the parties and even ` 
on the basis of a statement of an Advocate 


from the Bar. Mr. Mullick submitted further - 


that inasmuch as the most material issue as 
to the thika tenancy was not raised by the 
Court we should in exercise of our inherent 
power remand the instant case back to the 
trial Court again for raising an issue as to the | 
thika tenancy and trying the same. Mr, 
Mullick in support of his contentions relied 
X various authorities to which we shall advert . 
ater. 


12. - From a perusal of the pleas plead- . 
ed by the appellant in the written statement as 
quoted in the earlier part of the judgment it, 
appears that the plea of the appellant in the. 
suit as and by way of defence to the action. 
filed by the plaintiff was acquisition of title by 
purchase and/or by adverse possession. The ap- - 
pellant throughout in the written statement has 
denied that he was a monthly tenant under, 
the respondent or anybody else. The case of 
the appellant in the written statement was that 
he was the owner of the premises. In the two 
letters written by the appellant's solicitor dated 
January .30, 1961 appearing at pages 209 and 
211 of the paper book the solicitor asserted 
that their client was the owner of the pre- 
mises Nos. 15/2 and 15/3, Armenian Street, 
Calcutta, respectively and he had been oc- 
cupying and enjoying the said properties as 
such owner openly and peaceably for many 
years. The appellant’s solicitor further assert- 
ed in the said letters that in the records of 
the Corporation of Calcutta as also in the 
Register D Part I of Revenue Paying Lands 
of the Government the appellant was recorded 
as owner and permanent tenure holder of the- 
properties in swt, 


256 Cal = [Prs. 13-20]  Setajiil Islam v. Bhubaneswat (Ghose J.) 


13. In the two: letters dated 28th 
Februaty, 1962 written in reply to the land- 
Jord’s letters dated 29th November, 1961 the 
said solicitors of the appellant again asserted 
that their client was the sole and absolute 
owner and, occupier for many years of the 
land and building in the premises Nos. 15/2 
and 15/3 Armenian Street, Calcutta. The soli- 
citors went so far as to assert that the respond- 
. ent had been falsely representing himself as 

‘owner and thus wrongfully realised rent from 
the appellant’s agent. The said solicitors 
called upon the respondent to pay and refund 
all the monies realised as rent in respect of 
- the said properties from the appellants agents 
with 12 per cent. interest as damages. 

14. Amjad Ali, the witness called on 
behalf of the appellant at the trial deposed 


. that the appellant was the owner of the pre- 
mises in suit. See questions and answers 20 


"to 30, 49, 56 to 61 and 127 to 132.of Amjad. 
` Ali. 


15. By reason of the premises it is 
abundantly clear that from the very beginning 
and throughout the appellant’s case consis- 
tently in the correspondence, in the written 
statement as well as in the deposition adduced 
at the trial was that the appellant was and is 
the owner of the premises in suit. The said plea 
was and is totally inconsistent with the plea 
of Thika Tenancy. Thika Tenancy as defined 
in sub-section (5)-of S. 2 of the Thika Tenancy 
Act is: 

' “(5) “thika tenant” means any person who 
holds, whether under a written lease or other- 
wise, land under another person, and is or but 
for a special contract would be liable to pay 
rent, at a monthly or at any, other periodical 
tate, for that land to that another person and 
has erected or acquired by purchase or gift 
any structure on such land for a residential, 
manufacturing or business purpose and in- 


cludes the successors in interest of such per- 


son, but does not include. a person— 
(a) who holds such land under that another 
: person in perpetuity; or 
(b) who holds such land under that an- 
' other person under a registered dease, 
in which the duration of the lease is 
expressly stated to be for a period of 
not less than twelve years; or 
(c) who holds such land under that another 
person and uses or occupies such land 
‘as a khattal.” | 
It is abundantly clear, therefore, that in view 
of the abovementioned. case of owner- 


ship of the defendant in respect of the pro-— 


perties in suit the counsel for the defendant 
‘did not want to amend the written statement 
when an opportunity was given to him by the 
learned trial Judge. 

16. In Margaret Gomes y. Kanupada 
Bhowmick a Division Bench of this Court con- 
sisting of G. K. Mitter and Bijoyesh Mukherji, 
JJ., (1966) 70 Cal WN 949 considered the 
question whether the Court had jurisdiction to 
entestain or try a suit filed against an alleged 


ALR. 
thika Tenant. Their Lordships were of the 
opinion that such question of jurisdiction 
would depend upon evidence of the fact as 
to whether the tenant was a Thika Tenant 
within the meaning of sub-section (5) of Sec- 
tion 2 of the Thika Tenancy Aet. In the 
Said case it was held that the tenant clairn- 
ing ¢o be a tenant in perpetuity albeit in the 
alternative and thereafter . consenting and 
submitting to a decree for ejectment abandon- 
ed the defence of Thika Tenaney and was 
precluded from raising the said pojnt at a 
subsequent stage of the suit. 


417. In the instant case the tenant never 
pleaded the defence of Thika Tenancy at all 
as already noted in the earlier part of the 
judgment. The plea in Paragraph 15 of the 
written statement is not a plea of Thika Ten- 
ancy. Moreover by refusing to amend the 
written statement and incorporate the plea of 
Thika Tenancy therein and continuing to as- 
sert the claim of ownership in respect:of the 
properties in suit the tenant appellant in the 
instant case refused to claim Thika Tenancy 
as defence to the suit and cannot now be allow 
ed to urge the said point. 


18. From the very beginning as noted 
by us the defence of the appellant in corres- 
pondence, in the written statement as well as 
at the hearing of the suit was the ownership of 
the premises in suit. In the premises there was 
no occasion for the Court to raise the issue as 
to thika tenancy or as to jurisdiction of the 
Court. In Apaya v. Rama, (1879) ILR 3 Bom 
210, it was observed by a Division Bench of 
the Bombay High Court inter alia that............ 

“It is indeed a part of the duty of the 
Judge who settles the issues to ascertain as 
clearly as he can on enquiry of the parties or 
their pleadings the real points in dispute be- 


tween them, those points being often missed ` 


or obscured by the infelicitous mode of draw- 
Ing pleadings.” 

19, In the instant case the Jearned 
Judge did ascertain, in our opinion the real 
disputes in controversy between the parties. 
The said disputes as submitted before the 
learned trial Judge by the respective parties 
was as to the ownership of the premises in 
suit. Thus ratio decidendi in (1879) ILR 3 
Bom 210 does not apply to the facts of the 
instant case. 


20. In Vine v. National Dock Labour 
Board, 1956 All ER 1 Jenkins, L. J. noted 
the different paragraphs of the plaint and 
came to the conclusion that the purported 


‘termination of the plaintiff’s employment was 


illegal; ultra vires and invalid as pleaded by 
the plaintiff in the plaint and that was the 


, essence of the case. The consequences of the 


illegal, termination were matters of law. 
Jenkins, L. J. continued to -observe ` 

“If they were in some respects imperfectly 
Stated in the pleading as originally delivered, 
I do not think that the plaintiff should be 
prejudiced by that. It would be a sad day 
if litigants were bound- hand and foot by 


é 
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wery ill-advised phrase or argument or sub- 
nission that may find its way into their plead- 
ngs as settled by counsel.” 


21. In the instant case as—we have 
ndeavoured to show contrary to the vehe- 
nent contentions of the counsel for the appel- 
ant, it was not a case of imperfect pleading 
yt all, It was a case of not pleading the case 
sought to be urged now before us. It was 
‘urther refusal to plead the said case as 
wuggested by the learned trial Judge. The 
counsel for the appellant contended that .we 
thould remand the case back to the learned 
tial Judge for framing issues relating to the 
hika tenancy of the appellant as well as the 
‘urisdiction of the Court to try or entertain 
the suit. The counsel for appellant submitted 
further that apart from the provisions contain- 
əd in Rules 25 to 27 of Order 41 of the Code 
of Civil Procedure we have inherent power to 


remand a case under Section 151 of the Code ` 


of Civil Procedure. 


. 22. The counsel relied on Umesh 
Narayan Chowdhury v. Secretary of State, 
AIR 1925 Cal 1157 wherein it was held that 
the powers of the Court to remand a case 
were not circumscribed by Rules 25 to 27 of 
Order 41 of the Civil P. C. There can- 
not be any dispute with the said proposition. 
But in view of facts stated earlier why should 
we remand the instant case for the purpose 
suggested by the counsel for the appellant. 
The counsel also relied on the said 
decision for the purpose of supporting 
his contention that the Court might 
frame an issue by reference to matters other 
than pleadings but then the said case also 
decided that if parties go to trial on issues 
taised by them and delivered by them the 
Court should not direct the amendment of an 


issue on the ground that the same was an im-- 


ect one. The case of Vinode Kumar v. 
tate of Himachal Pradesh, AIR .1959 SC 223 
relied on by the counsel for the appellant laid 
down that issues should be framed upon pro- 
per appreciation of pleadings. : 


23. In the instant case as we have 
already noted that the only case that defen- 
dant made out was the case of ownership even 
up to the time of hearing of the suit. The said 
case was stated in the letters written by the 
defendant’s solicitors and also was made out 
in the written statement. In the background 


of these facts we do not think that there was - 


any lack of appreciation of the case made out 


by: the defendant at the trial nor was there 


any omission on the part of the learned trial 
Judge to settle any issue. The case of Snow 
White Food Product Pvt. Ltd. v. Sohanlal 
Bagla, AIR 1964 Cal 209 approved of the 
provision in Rule 3 of Order 14 of the Civil 
Procedure Code that an issue might be raised 
on the statement of a counsel appearing for 
a party. 

24. The ratio in said case was follow- 
ed in AIR 1970 Cal 292. Neither: the -appel- 
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lant nor his counsel ever asserted that the ap- 
pellant was a thika tenant in respect of the 
premises in suit at the trial. Nor did the wit- 
nesses produced by the appellant say so. The 
above mentioned cases are quite irrelevant to 
the issues in controversy before us. Thika teñ- 
ancy as already noted is not a pure question of 
law which may be raised even at the appel- 
late stage under the provisions of Rule 2 of 
Order 41 of the Code as stated by the Supreme 
Court, in Keshavlal Lallubhai Patel v. Lal- 
bhai Trikumlal Mills Ltd., AIR 1958 SC 512 
thus the said case in our opinion is not of 
any assistance to the appellant. 
_ 25. For the reasons stated hereinbe- 
fore we are of the opinion that the appellant 
has failed to make out any case to enable us 
to interfere with the judgment and decree 
under appeal. In the premises this appeal mus 
fail and is dismissed with costs. 
B. C. MITRA, J. :— I agree. 7 
Appeal dismissed. ` 
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Adinath Banerjee, Petitioner v. State of 
West Bengal and others, Resondents. a 

Civil Rule No. 5938 (W) of 1969, D/- 
3-1-1975. 

(A) West Bengal Estates Acquisition Act 
(1 of 1954), S. 44 — Proceedings under S. 151, 
Civil P. C. to revise order under S. 44 (2a) — 
Illegal — (Civil P. C. (1908), S. 151). 

The proceeding u/s 151,. Civil Procedure 
Code for review of the order of the Revenue 
Officer passed under Section 44 (2a) by an- 
other Revenue Officer is not sustainable in 
law. (Para 10) 


It is evident from the provisions of sub- 
sections (2a), (3) and (4) of Section 44 that 
the statute does not provide for starting of 
a second proceeding under Section 44 (2a) of 
the said Act for revision of an entry in the 
finally published record of rights which has 
already been revised in a proceeding under 
Section 44 (2a) by a competent Revenue Off- 
cer. Civil Rule No. 7462 (W) of 1968 (Cal), 
C. R. No. 362 (W) of 1969 (Cal) and C. O. 
No. 1308 (W) of .1971 (Cal), Relied on. 

(Para 7) 

The initiation of the impugned proceed- 
ing under Section 151 of the Code of Civil 
Procedure is also bad in as much as there is 
specific provision in the Act itself for revision 
of the record: of rights in Section 44 (2a) of 
the said Act. ‘The inherent powers of the.. 


- Court cannot be invoked in a case where ` 


there is specific 
the statute itself. 
on. ` 


provision for revision in 
AIR 1967 Cal 469, Relied 
(Para 11) 
(B) West Bengal Estates Acquisition Act 


_(1 of 1954), Ss. 45 and 44 (2a) — Impugned 
,order purporting to correct record of rights 


revised on basis of order under S. 44 (2a) — 
CS/CS/A951/75/CWM 
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Ilegal — S. 45 cannot be invoked as it 
empowers Revenue Officer to correct bona 
fide mistake. (Para 12) 


Cases Referred: Chronological Paras 


(1971) C. O. No. 1308 (W) of 1971 (Cal) 9 
(1969) C. R. No. 362 (W) of 1969 (Cal) 8 
(1968) C. R. No. 7462 (W) of 1968 (Cal) 7 
AIR 1967 Cal 469 | 11 


Mr. Gobinda Chandra Pal, for Petitioner; 
Jr. Govt. Advocate, for Respondent. 


ORDER :— This- Rule has been issued 
for quashing orders passed in District Burdwan 
case No. 210 of 1969 under Section 151, 
Civil Procedure Code by the Revenue Officer 
and the Assistant Settlement Officer, Burdwan 
‘C’ camp. 

_ 2. The facts of the case according to 
the petitioner are that the petitioner took settle- 
Ment of 1.72 acres of agricultural land of 
C. S. Khatian Nos. 186 and 537 in mouza 
Kaligram J. L. No. 103, District Burdwan 
in 1950 corresponding to 1357 B. S. from the 
previous owner Nilratan Mukherjee, since de- 
ceased. -The said lands have been duly des- 


cribed in paragraph 2 of the said petition and 


the petitioner since the date of his taking 
settlement of the said lands- has all along 
been possessing the same and he paid rents to 
‘his previous landlord Nilratan Mukherjee and 
obtained receipts from him till the date of 
vesting. The petitioner also paid rents to 
the State in respect of the said lands up to 
1375 B. S. It has also been stated in the 
Said petition that the said land was wrongly 
recorded in the revisional records of rights 
in the name of his landlord Nilratan 
Mukherjee. The petitioners have made two 
applications on 8th April, 1958 under Sec- 
tion 44 (2a) of the West Bengal Estates Acqui- 
sition’ Act for revision of the said revisional 
record of rights and for recording his tenancy 
in respect of the said lands. These were 
cases Nos. 39 and 40 of 1958 On March 2, 
1960 the Assistant Settlement Officer after 
hearing the parties allowed the said applica- 
tions and directed for revision of the said 
record of rights by recording the name of 
the petitioner in the R. S. Record of rights 
in Khatian Nos. 537 and 1646. No appeal has 
been preferred against the said order of the 
A. S. O. in July 1969 ie. more than nine 
years after the passing of the said order a 
. notice was issued by the Revenue Officer, 
Burdwan ’C’ camp on. the petitioner intimating 
him that a proceeding under Section 151 has 
been started in case No. District Burdwan 
No. 210 of 1969 for the purpose. of 
-- correcting the said record of rights and 
directing the petitioner to produce evidences 
‘On the date of hearing fixed. It is stated that 
the petitioner through his lawyer appeared in 
the said case and filed the rent receipts grant- 


ed by the learned Nilratan Mukherjee for the — 


years 1357 B.S. to 1361 B.S. as well as the rent 
receipts granted by the State from 1370 to 
1374 B. S. and receipts of payment of- Canal 


Taxes from 1958 to 1967 in support of his 


~~ 
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inasmuch as 


res judicata. 2 


A. L. R. 


taking settlement of the said land and possess- 
ing the same. The Revenue Officer by his 
order dated July 23, 1969 found that the story 
of taking settlement in 1950 was not correct 
the name of the petitioner was 
not recorded in Khashra Khatian in respect 
of. the disputed plots and that the transferee 
married the daughter of the transferor in 
1956. The Revenue Officer, therefore, held 
tbat the rent receipts were antedated and 
directed for cancellation of the said R. S. 
Khatian No. 1653 and 1654 and for treating 
the said lands as the lands of the said owner 
Nilratan- Mukherjee. 

3. An affidavit-in-opposition sworn by 
the respondent No. 3, the Revenue Officer, has 
been filed. It has been stated therein that 
though the petitioner claimed possession of 
the disputed land on the basis of the alleged 
settlement in 1950 yet he could not explain 
why his name was not recorded in the field 
survey in respect of the said lands. It has 
been averred that in the 44 (Qa) proceedings 
the claim of the petitioner was allowed on 


the basis of the concessions made by Settlor, 


Nilratan Mukherjee. It has also been stated 
that the petitioner married the daughter of 
Nilratan Mukherjee. It has been stated there- 
in that the alleged settlement was made after 
the marriage of the petitioner in 1956. The 
Revenue Officer after duly considering the 
evidences has rightly held that the settlement 
was made after the date of vesting. The order 
of the Revenue Officer, it has been stated, is 
not illegal and without jurisdiction and the 
said proceeding is not barred by: limitation. 
It has also been submitted that the respon- 
dent No. 3 being vested with the powers under 
Section 57A of the said Act is competent to 
invoke the jurisdiction under Section 15], 
Civil Procedure Code in initiating the impugn- 
ed proceeding which is quite legal and within 
jurisdiction. ; 

a. An affidavit-in-reply has been filed 
by the petitioner reiterating the statements 
and contentions made in the petition. It has 
been submitted that the Revenue Officer has 
no jurisdiction to start a proceeding under 
Section 151, Civil Procedure Code to revise 
the Order passed under Section 44 (2a) of the 
Act. : 

. §. Mr. Govinda Chandra Paul, learned 
advocate for the petitioner has contended that 
the initiation of the said proceeding under 
Section 151 of the Code of Civil Procedure is 
illegal and bad in as much as it purports to 
Tevise the order passed by another Assistant 
Settlement Officer under Section 44 (2a) of the 
Act which he is not competent to do under 
the Act. It is also contended that the 
impugned proceeding is bad bemg in colour- 
able exercise of the power under Section 15], 
C. P. Code. 
there being already an order passed under 
Section 44 (2a) in respect of the same matter 
the impugned proceeding as well as the order 
passed therein are ‘barred by the principles of 


N 


It is further contended that © 


t 
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6. It appears that the mame of the 
petitioner was recorded in the revisional re- 
cord.of rights in da ising the plots of land-- 
in-question on the is of an order passed 
by the Revenue Officer under Section 44 (2a) 
of the West Bengal Estates Acquisition Act. 
It also appears that the State has not prefer- 
red any appeal against the said order and as 
such the said order became final. The intpugn- 
ed proceeding was started for revision of re- 
cord of rights of the same plots of land. 


7. Section 44 (2a) of the said Act 
empowers the Revenue Officer to initiafe a 
proceeding either suo motu or on the applica- 
tion of any party within the specified period 
for revision of the record of rights and 
after hearing the persons interested the 
Revenue Officer can revise an entry in the 
finally published record of rights and in sub- 
section (3) of the S. 44 an appeal has been 
provided for against the order passed by the 
Revenue Officer under sub-section (2-a) of 
Section 44 of the said Act. It has been pro- 
vided in sub-section -(4) of Section 44 that 
the entry in the record of rights revised under 
Sec. 44 (2-a) subject to any modification by 
an order on appeal under.the aforesaid sub- 
section (3) be presumed to be correct unil 
rebutted. It is, therefore, evident from the 
said provisions that the statute does not pro- 
vide for starting of a second proceeding under 
Section 44 (2a) of the said Act for revision of 
an entry in the finally published record of 
rights which has already been revised in a 
proceeding under Section 44 (2-a) by a com- 
petent Revenue Officer. In Civil Rule No. 
7462(W) of 1968 (Cal, Rani Bala Halder v. 
Assistant Settlement Officer, ia it has 
been held by Chittatosh Mukherjee, J. as 
follows :— 


“As there has been already a prior pro- 
ceeding under Section 44 (2-A) the su uent 
proceeding under Section 44 (2-A) was illegal 
and not maintainable. The Assistant Settle- 
ment Officer has no power and authority to 
hold a second proceeding under Section 44 
(2-a) in respect of the same lands and to 
correct the records in the purported exercise 
of his power under the said section. The As- 
sistant Settlement Officer in the instant case 
has no power to review and or re-consider 
his previous order under Section 44 (2-a).” 

8. In C. R. No. 362(W) of 1969 (Cal, 
Nrisingha Mohan Mondal v. R. O. Jhargram, 
Settlement, ‘B’ Camp it has been held by 
P. K. Banerjee, J.:— “It appears that after 
the order is passed the only remedy, if any 
person is aggrieved from the order under Sec- 
tion 44 (2-A), is to prefer an appeal and there 
is no other remedy under the Act. There is 
no provision under the West Bengal Estates 
Acquisition Act under which any authority 
under the Act is given power to revise the 
order which was already revised under Sec- 
tion 44 (2-a) of the W. B. Estates Acquisition 
Act except by way of appeal under S. 44 (3). 
Therefore, in my opinion, it is not possible 
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for the especially empowered officer after an 
order under Section 44 (2-a) is passed either 
on his own motion or on an application by 
an aggrieved party, to revise the order again. 
The Revenue especially empowered officer in 
other words has jurisdiction to revise a 
final publication of the record-of-rights only 
once and not more than once.” 

9, In C. O. No. %1308(W) of 1971 (Cal), 
Baidyanath Pramanick v. State of West Bengal 
it has been held by A. K. Sen, J. :—— “In my 
opinion, there can be no legal sanction for 
such a proceeding because if the order was 
erroneous the State had a right of appeal 
under Section 44 (3) which was never exer- 
cised and secondly the Revenue Officer has 
not been invested with the jurisdiction to dis- 
charge the function of an appellate tribunal 
by a second proceeding under Section 44 (2-a) 
of the West Benal Estates Acquisition Act.” 

10. I hold that the instant proceeding 
for review of the order of the Revenue Officer 
passed under Section 44 (2-a) by another Re- 
venue Officer is not sustainable in law. 


11. The initiation of the impugned pro- 
ceeding under Sec. 151 of the Civil P. C. 
is also bad inasmuch as there is specific 
provision in the Act itself for revision of the 
record of rights in Section 44 (2-A) of the 
said Act. The inherent powers of the court! 
cannot be invoked in a case where there is’ 
specific provision for revision in the statute 
itself. In the case reported in AIR 1967 Cal 
469, Smt. Indira Devi v. State of West Bengal 
it has been held that the inherent powers of 
the court could not be invoked for revision 
of record of rights as there is specific provi- 
sion in Section 44 (2-A) of the Act for revi- 
sion of the record of rights. The impugned 
proceeding under Section 151 of the Code of 
Civil Procedure as well as the order passed 
therein are illegal and without jurisdiction. 
12. It has been contended by the learn- 
ed advocate on behalf of the State that under 
Section 45 of the said Act the State is com- 
yetent to revise the entry’ in the finally pub- 
ished record of rights. This argument cannot 
be sustained because the proceeding was not 
Started under Section 45 of the Act. Se- 
condly Section 45 empowers the Revenue 
Officer to correct bona fide mistake which is 
not the case here inasmuch as the impugned 
order purports to correct the record of rights 
revised on the basis of an order passed under 
Section 44 (2-a). Moreover, such a pro- 
ceeding under Section 45 if initiated would 
have been barred by limitation as the impugn- 
ed proceeding was started nine years after the 
final publication of the record of rights, a 
13. In the premises aforesaid all the 
contentions raised on behalf of the petitioner 
having succeeded I make the Rule absolute. 
Let a Writ of certiorari issue for quashing the 
impugned proceeding as well as the orders 
passed therein annexed as annexure ‘C to this 
petition. There will be no order as to costs. 
Rule made absolute. 
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Jyoti Prakash Banerjee, Petitioner V. 


Jyoti Prakash v. Chameli (Mukherjea J.) 


Chameli Banerjee and another, Opposite Par- . 


ties.. 
Civil Rule No. 4196 of 1973, D/- 10-10- 
1974. . 8 7 

_ (A) Civil P. C. (1908), O. 33, Rr. 3, 8 
r/w O. 4, R. 1 — Forma Pauperis.— A suit 
stands instituted on filing of application under 
"O. 33, R. 3 — During such application’s pen- 
dency other interim applications (e.g. for 
maintenance pendents lite) are tenable. (Sec- 
tion 151). AIR 1962 SC 941, Rel. on; AIR 


' A951 Cak 357 and AIR 1934 Mad 690, held 


partially overruled by AIR 1962 SC 94i. - . 
. (Paras 4, 6) 

- (B) Hinds Adoption and Maintenance Act 

(1956), Ss. 18 and 20 — Substantive right of 
‘maintenance under — Act does not speci- 
fically provide for but the Court can, under 
inherent powers, grant maintenance pendente 
lite. (Civil P. C. (1908), S. 151). AIR 1962 
SC 527 and AIR 1968 Cal 405 and AIR 1968 
Cal 567 and AIR 1968 Mys 270, Rel. on; 


Case law discussed. (Para 13) 

. -Cases Referred: - Chronological Paras 

AIR -1972 Andh Pra 62 = (1971) 2 u 
330. 

AIR 1968 Cal 405 = 73 Cal WN 78 18 

AIR- 1968 Cal 567 18 


AIR 1968 Mys 270 = (1968) 1 Mys LJ 277, 
AIR -1962 SC 527 = 1962.Supp (1) SCR 450 
AIR 1962 SC 941 = 1962 Supp (2) SCR 675 


AIR 1959 Mys 152 17, 18 
AIR 1955 Mad 571 = 67 Mad LW 1186 16 


——, 
—e 


_ AIR 1954 Trav-Co 123 = 1953 Ker P 


AIR 1953 Mad 420 = (1952) 2 Mad LJ 846 

15, 16, 17, 18, 19, 24 
AIR 1951 Cal 357 = 54 Cal WN 848 5, 14 
AIR 1941 Mad 55 = (1940) 2 Mad PT 


AIR 1935 Mad 105 == 40 Mad LW 853 15 
AIR 1934 Mad 690 = 67: Mad LJ 594 5 
AIR 1924 Pat 69 = 5 Pat LT 560 - 15 

Padmabindu. Chatterjee, Tarakumar 


Majumdar; Abja Keshab Chatterjee, for Peti- 
tioner; Amitava Chaudhuri, for Opposite Par- 
ties. | 
MUKHERJEA, J. :— This Rule is direct- 
ed against an order passed by a Jearned Sub- 
ordinate Judge granting maintenance pendente 


Ca- lite to a wife and her minor son on an ap. 
* plication made by her for leave to sue as a. 


pauper for maintenance. ‘The main applica- 
tion is still pending. The questions law 
raised on behalf of . the husband are as 

follows :— l 
(1) Is the Court competent to make an 
order for maintenance pendente lite on 
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an application for leave to sue as 8 
pauper before such leave is granted? 
Can an order for maintenance pen- 
dente lite be made at all in a suit for 
maintenance where the rights of the par- 
ties are governed by the Hindu Adop-. 
tion and Maintenance Act? 

To determine the first question it 


(2) 


2. 


is necessary to consider some of the provi- 
sions of Order 33 of the Code of Civil Pro- 


cedure which relate to suits by paupers. Rule 2 
enjoins: that every application for permission 
to sue as a pauper shall contain the particulars 
required in regard to plaints in suits and that 
-it shall be signed and verified in the manner 
‘prescribed for the signing and verification of 
pleadings. Rule 3 provides for presentation of 
the application to the Court and Rule 4 for 
examination of the applicant. Rule 5 provides 
for rejection of the-application for permis- 
sion 40 sue as a pauper on.certain prelimin 
grounds. Rule 6 provides that where the 
‘Court sees no reason to reject the application 
on any of the grounds stated in Rule 5, it 
shall fix a day for receiving such evidence as 
the applicant may adduce in proof of his 
pauperism and for hearing any evidence which 
may be adduced in disproof thereof. Rule 7 
prescribes the procedure at hearing. Sub- 
rule (3) of Rule 7 provides that the Court 
shall allow or refuse to allow the applicant 
to sue. as a pauper, Rule 8 provides as 
follows :— l 

.. “Where the application is granted, it shall 
be numbered and registered, and shall be 
deemed the plaint in the suit, and the suit 
shall proceed in all other respects as a suit 
instituted in the ordinary manner, except that 
the plaintiff shall not be liable to pay any 
court-fee (other than fees payable for ser- 
vice of process) in respect of any petition, 
appointment of a pleader or other proceed- 
ing connected with the suit.” 

. 3. Rule 2 of Order 33 makes it clear 
that an application for permission to sue as 
a’ pauper is not a plaint, for otherwise no 
provision need have been made to enjoin 
that it shall contain the particulars required 
in regard to. plaints in suits or that it shall 
be signed and verified in the manner pre- 
scribed for the signing and verification of 
pleadings. Moreover Rule 8 makes it clear 
that until and unless the application is grant- 
ed, the application is not to be deemed a 
plaint. l 

4 Although the application is not to 
be regarded as a plaint before it is granted, 
can it be said that a suit is instituted by pre- 
senting the application? Rule 1 of Order 4 
of the Code of Civil Procedure provides that 
every suit shall be instituted by presenting a 
plaint to the Court. ‘Therefore, in the con- 
templation of Rule 1 an application for leave 
to sue as a pauper will not be a suit before 
leave is granted because at that stage the 
application is not to be treated as a plaint. 
Order 4, Rule 1 however does not stand in 
isolation. Order 33, Rule 1 of the Code says: 


“Subject to the following provisions, i 
i O 


the provisions of Order 33 it will be perfectly 
clear that a suit by a pauper is initiated by 
an application alone. The suit comes into 


ported by Rule 8 which provides that where 
the application is granted the suit shall pro- 





templated by Order 1, Rule 4 but in the extra- 
ordinary manner or out of the ordinary man- 
The legal position therefore appears to 
be that by the presentation of an application 
under Order 33, Rule 3, a suit is instituted 


Order 33, Rule 8 provides that if the applica- 
tion is granted it shall be deemed the plaint 
in the suit, meaning thereby that a suit is al- 
ready in existence although there is no plaint 
in the suit until leave is granted. 


5, In Manorama Dasi v. Sabita Dasi, 
AIR 1961 Cal 357 it was held by a Division 
Bench of this Court that in a pending: pauper 
application the Court has no jurisdiction: to 
grant in injunction under Order 39, Rule 1 
- as there is no pending suit at that time. In 
that case, the learned Judges held that pend- 
ing the decision on the question of pauper- 
hood, the application by a minor to sue her 
step mother as a pauper for a declaration of 
a charge for her maintenance on the property 
of her deceased father and for an order res- 
training the step-mother from selling any pro- 
perty without the permission of the Court till 


the disposal of the suit, could be made under ` 


the inherent power of the Court which is 
saved .by Section 151 of the Code of Civil 
Procedure. In Sonnammal v. Coimbatore 
Maha Jana Bank Ltd, AIR 1934 Mad 690 
a Bench consisting of Madhavan Nair and 
Cornish, JJ. held that by operation of law 
a petition to sue as a pauper becomes con- 
beet into a suit when it is allowed by the 
ourt. 


6. In so far as it was held by those 
Bench decisions that an application for leave 
to sue as a pauper is not a suit until the ap- 
plication is granted those decisions must be 
regarded as unsound having regard to the 
provisions of Order 33. At all events, those 
decisions must be regarded as having been 
overruled by the decision of the Supreme 
Court in Vijai Pratap v. Dukh Haran Nath, 
AIR 1962 SC 941 where in connection with 
an application under Order 1, Rule 10 by 
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a defendant to be transposed to the positton 
of a plaintiff in an application for permission 
to sue as a pauper, the Court held that the 
application under Order 1, Rule 10 was main- 
tainable. At page 945 of the Report, Shah, 
J. speaking for the Court observed : 


“An application to use in forma pauperis 
is but a method prescribed by the Court for 
institution of a suit by a pauper without pay- 
ment of fee prescribed by Court-fees Act. If 
the claim made by the applicant that he is 
a pauper is not established the application 
must fail. But there is nothing personal in 
such an application. The suit commences 
from the moment an application for permis- 
sion to sue in. forma pauperis as required b 
Order 33 of the Code of Civil Procedure is 
presented: and Order 1, Rule 10 of the Code 
of Civil Procedure would be as such applic- 


„able in such a suit as in-a suit in which court- 


fees had been duly paid.” 


7. In view of the pronouncement of 
the Supreme Court in the aforesaid decision 
as also on a consideration of the provisions of 


' Order 33 of the Code of Civil Procedure, the . f 


contention of the petitioner that the avnlica- 
tion for maintenance pendente lite is not 
maintainable during the pendency of the ap- 
plication for leave to sue as a pauper on the 
ground that there is no suit in which the ap- 
plication could be made, must be rejected. 

8. The other contention raised on be- 
half of the petitioner, namely, that no ap- 
plication for maintenance pendente lite lies 
and the Court has no jurisdiction to make 
such an order having regard to the absence of 
any relevant provision in the Hindu Adoption 
and Maintenance Act, 1956 has to be con- 
sidered. Learned advocate appearing on be- 
half of the petitioner pointed ont that although 
there is a provision for maintenance pendente 
lite in Section 24 of the Hindu Marriage Act 
and for alimony pendente lite in Section 36 of 
the Special Marriage Act, no similar provi- 


‘sion has been made in the Hindu Adoption 
‘and Maintenance Act 1956, 


He submit- 
ted that if it were the intention of the 
legislature that orders for maintenance pen- 
dente lite should be granted by Courts in 


' cases which are governed by the Hindu Adop- 


tron and Maintenance Act, express provision 
might be reasonably expected to have been 
made by the legislature in that regard. The 
question raised by the learned advocate may 
be answered by pointing out that the Hindu 
Marriage Act and the Special Matriage Act 
primarily relate to marriage and not to main- 


tenance. , It was therefore necessary to prO. = 
vide expressly for maintenance or alimony ee 


pendente lite in those statutes. The Hindu 
Adoption and. Maintenance Act relates pri- 

lly to adoption and maintenance. Sub- 
section (1) of S. 18 of the Act provides as 
follows :— l 


“18(1). Subject to the provisions of this ` 
Section, a Hindu wife, whether married be- ` 
fore or after the commencement of this Act : 
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shall be entitled to be maintained by her hus- 
band during her life time.” 

9-10. This is merely a statutory recogni- 
tion of the age-old principle of the traditional 
Hindu law that a husband is liable to main- 
tain his wife throughout her life. If the hus- 
band is under an obligation to maintain his 
wife throughout her life it is difficult to see 
why a separate provision need be made for 
maimenance pendente lite. The greater m- 
cludes the less. In our opinion, the absence 
of such a provision in the statute is only natu- 
ral and therefore immaterial. Section 20 of 
the Act provides as follows :— 

“20 (1) Subject to the provisions of this 
' Section a-Hindu is bound during his or her 
life time to maintain his or her legitimate or 
illegitimate children and his or her aged or 

(2) A legitimate or illegitimate child may 
claim maintenance from his or her father or 
mother so long as the child is a minor.” 


11, Here again no separate provision 
appears to have been found necessary for 


_.« Jgranting maintenance pendente lite to minor 


children. 


- BR The question whether an order for 
maintenance pendente lite may be madé in a 
suit for maintenance has to be examined from 
two angles viz., whether there is any substan- 
tive right in the wife or the. minor child to 
be maintained pendente lite by the husband 
or the father and secondly, if such a right 
exists what is the procedure available for 
enforcement of that right. 


13. In our opinion, the substantive 
right to maintenance is conferred by Sec- 
tion 18 and Section 20 of the Hindu Adop- 
tion and Maintenance Act. 

14, It is true that there is no provi- 
sion in the statute or in the Civil P. C. for 
making an application in a suit for mainten- 
ance pendente lite. In some cases, as for 
example, in AIR 1951 Cal 357 such an order 
was made under inherent powers or in other 
words, under the provision of Section 151 
of the Code of Civil Procedure. , 

15. In Subbaya v. Kandaswami, AIR 


1935 Mad 105 it was held that in a petition . 


suit an order granting interim: maintenance 
to a party is within the jurisdiction of the 
Court under Section 151 of the Code of 
Civil Procedure. In Mahommed Abdul Raha- 
man v. Tazunnisa Begum, ATR 1953 Mad 420, 
a Bench of Madras High Court presided over 
by Rajamannar, C. J. held that the Civil 
P. C. confers certain powers on the Court to 
~grant relief in interim proceedings, such as 
for example, power to issue injunction, attach- 
ment before judgment or appointment of re- 
ceiver. Where such a relief is claimed, the 
Code. prescribes the condition on which such 
order could be granted. But apart from such 
powers, there is no inherent jurisdiction in 
Courts to grant interim relief which properly 


ought to be granted only by the decree after 


determination of the points in controversy. 
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Therefore in a suit for maintenance by the 
wife where the claim is hotly contested, an 
order for payment of interim maintenance is 
without jurisdiction. The learned Judges re- 
led on the decisions in Latchanna Dora v. 
Malludora, AIR 1941 Mad 55 and Gopal 
Saran v. Sita Devi, AIR 1924 Pat 69. In the 
first case, the plaintiff filed a suit to recover 
possession of certain properties, or in the 
alternative, for partition. During the pen- 
dency of the suit he ‘made an application for 
award of interim maintenance. A learned 
single Judge of the Madras High Court held 
that the Court had no jurisdiction to make 
such an order when the claim is in dispute. 
In the Patna case the plaintiff brought a suit 
to enforce a charge upon certain properties 
belonging to her husband which were charged 
with payment of annuity of Rs. 30,000/- to 
her payable by monthly instalments under a 
deed executed by him. The plaintiff made 
an application for appointment of a Receiver 
of the property charged with the payment of 
the annuity and asked for a direction to pay 
to the plaintiff a fixed sum per month as the 
Court should think fit pending the disposal of 
the suit. The Court held that there is no 
rule of law or equity which requires, in the 
interest of justice that a plaintiff suing to 
enforce a contract for the payment of money, 
where the claim is disputed, should be award- 
ed a portion of the amount claimed before 
his right has been established by the suit 
brought for that purpose. 


: 16 The Court was of the view that 
when the claim is in dispute, such an order 
could not be made under the Court’s inherent 
power which has been saved by Section 151 
of the Code. The learned Chief Justice was 
however careful to observe “It is important 
to bear in mind however, that the suit is not 
one for maintenance nor is there any claim 
for alimony pendente lite.” In K. S. Sabra- 
mani Iyer v. Padmavathi Ammal, AIR 1954 
Trav-Co 123 it was held following the Bench 
decision reported in AIR 1953 Mad 420 that 
an order awarding interim maintenance can 


‘be passed only under Order 12, Rule 6 to the 


extent of the amount admitted by the defend- 
ant and that the Court has no inherent jurisdic- 
tion to pass such an order for a larger 
amount. In Muniammal v. Ranganatha, AIR 
1955 Mad 571 it was held that the ratio of 
the case decided in AIR 1953 Mad 420 was 
that interim maintenance should not be grant- 
ed in suits for maintenance or partition where 
the status and the right of the claimant are 
hotly contested supported by a volume of 
prima facie evidence. The Court held that it 
does not mean that whenever the contesting 
defendant merely denies the claim of the plain- 
tiff and raises a contest, interim reliefs must 
be denied, which in fitting cases can be grant- 
ed under Section 151 of the Civil P. C. 


17. In M. S. Basavarajappa v. Basav- 
annappa, AIR 1959 Mys 152 a learned single 
Judge of the Mysore High Court relying on 
the decision in AIR 1953 Mad 420 held in.a 
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suit for partition where the minor plaintiff 
claimed to be a son of the defendant and 
the defendant denied that the plaintiff was 
his son and contested his right to claim parti- 
tion, that the Court cannot under Sec. 151 
of the Code of Civil Procedure grant the 
plaintiff any relief by awarding interim main- 
tenance. . 


18. In Nemi Chand Jain v. Smt. Lila 
Jain, AIR 1968 Cal 405 a Division Bench of 
this Court, dissenting from the view ne eee 
in AIR 1953 Mad 420 and AIR 1959 Mys 
152 held that the Court can pass an order 
granting interim maintenance to the wife in 
a suit for arrears of maintenance and future 
maintenance instituted by her when the wife 
succeeds in establishing a prima facie case 
for the order. When the jurisdiction of the 
Court is attracted by filing a suit, the Court 
has power to make interlocutory orders in 
. aid of the suit. In delivering the judgment 
of the Court to which I was a party, A. N. 
Ray, J. observed: “interim maintenance is 
not an act of exercising inherent jurisdiction. 
Interim maintenance is granted as an inter- 
locutory relief in the suit.” In Tarini Gupta 
y. Gouri Gupta, AIR 1968 Cal 567 the same 
Bench re-affirmed the principles underlying the 
earlier decision. Ray, J. in delivering the 
judgment of the Court upheld the contention 
that the right of a wife to claim maintenance 
flows from Section 18 of the Hindu Adoption 
and Maintenance Act. The learned Judge ob- 
served: “If there is a general right under 
the statute to claim maintenance, in my 
opinion it follows that also during the pen- 
dency of the suit she has a right to claim 
maintenance. There is a right to claim main- 
tenance because she is the wife. Secondly, 
the right to claim maintenance is being as- 
serted in the suit’and thirdly, there is a right 
to claim maintenance till the suit is determined 
and followed by decree.” At paragraph 19 
of the judgment, Ray, J., observed that the 
power of the Court to grant maintenance is 
derived from the Hindu Adoption and Main- 
tenance Act 1956 as also the general provi- 
sions in Hindu law and said “The power of 
the Court does not flow from Section 151 
of the Code of Civil Procedure. Section 151 
confers power on the Court to make orders 
in relation to administration of justice and 
the Court has always inherent power to make 
such orders. It was said by counsel for the 
appellant. that the order of grant of interim 
maintenance would have the effect of conferr- 
ing a substantive right of maintenance. ‘The 
order is not made under S:.151 of the Civil 
P. C. The order is made in a suit with re- 
ference to the provisions of Hindu Law and 
the provisions of the 1956 statute.” In para- 
graph 7 of the judgment, A. N. Ray, J. said: 
“if a claim is denied that would not take 
away the jurisdiction of the Court to make 
interim orders in a suit for maintenance. The 
jurisdiction of the Court does not depend on 
the denial of a case by the defendant. It is. 
one thing to say that the Court declines to 
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make an order in a case where facts are 
disputed and quite another thing to say that 
the court has no jurisdiction to-make an 


‘order because the claim is contested.” 


19 In G. Appanna v. G. Seethamma, 


: AIR 1972 Andh Pra 62 the Court dissented 


from the views expressed in those Bench deci- 
sions of the Calcutta High Court and follow- 
ed the decision of the Madras High Court 
reported in AIR 1953 Mad 420. Reddy, J. 
expressed the view that the inherent powers 
recognised by Section 151 cannot extend to 
matters other than procedural. The «Court 
cannot resort to the provisions of Section [Sl 
to encroach upon substantive rights in an 
interlocutory application upon matters which 
await adjudication in the suit. 

20. The learned Judge further observ- 


“Section 18 of Hindu Adoption and Main- 
tenance Act does not authorise the award of ` 
interim maintenance pending decision of the 
claim to maintenance in contest in the suit. 
The right of the wife to be maintained by 
the husband should not be confused with the 
power of the Court to award interim main- 
tenance pending an action for maintenance 
where such right is in dispute. The Court 
has no power unless statute expressly confers 
such a power on it.” 


21. In Monoharlal Chopra v. Seth 
Hiralal, AIR 1962 SC 527 in which a ques- 
tion of. the Court’s inherent power to issue 
a temporary injunction came up for considera- 
tion, a majority of Judges speaking through 
Raghubar Dayal, J. observed: “It is well 
settled that the provisions of the Code are not 
exhaustive for the simple reason that the legis- 
lature is incapable of éontemplating all the 
possible circumstances which may arise in 
future litigation and consequently for provid- 
ing the procedure for them. The effect of the 
expression “if it is so prescribed” (in S. 94) 
is only this that when, the Rules prescribe the 
circumstances in which the temporary injunc- 


- tion -can be issued, ordinarily the Court is 


not to use its inherent powers to make the 
necessary orders in the interest of justice, but 
is merely to see whether the circumstances of 
the case bring it within the prescribed rule. 
If the provisions of Section 94 were not there 
in. the Code, the Court could still issue tempo- 
rary injunction but it could do that in the 
exercise of its inherent jurisdiction. No party 
has a right to insist on the Court’s exercising 
that jurisdiction and the Court exercises its 
inherent jurisdiction only when it considers ‘it . 
absolutely necessary for. the ends of justice 
to do so. It is in the incidence of the exercise 
of the power of the Court to issue temporary 
injunction that the provisions of Section 94 
of the Code have their effect and not in 
taking away the right of the Court to exercise 
its inherent power.” 


22. In paragraph 23 of the report the 
learned Judge said: “Section 151 itself says 
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that nothing in the Code would be deemed to 
limit or otherwise affect the inherent power 
of the Court to make orders necessary for 


the ends of justice. In the face of such a 


clear statement, it is not possible to hold that 
the provisions of the Code control the in- 


herent power by limiting it or otherwise affect-. 


ing it. The inherent power has not been con- 
ferred upon the Court, it is a power inherent 
in the Court by virtue of its duty to do jus- 
tice between the parties before it.” Shah, J. 
in his dissenting judgment observed : “inherent 
jurisdiction of the Court to make order ex 
debito justitiae is undoubtedly affirmed by Sec- 
tion 151 of the Code but that jurisdiction can- 
not be exercised so as to nullify the provisions 
of the Code. Where the. Code deals expressly 
- With a particular matter, the provision should 

normally be regarded as exhaustive.” 


. 23. In the light of the Supreme Court 
` decision it is clear that. inherent powers of 
_' the Court which have been saved by Sec- 
= tion 151 may be exercised where no provi- 
sion exists in the Code for making necessary 
ad-interim orders in the interest of justice. 
Even according to Shah, J:.an order can be 
made in exercise of the Court’s inherent power 
ex debito justitiae where the Code does not 
expressly provide for making the order. It 
is not in dispute that there is no express 
provision in the Civil P. C. for making an 
order for maintenance pendente lite although 
a substantive right has been conferred by 
Section 18 and Section 20 of the statute on 
the wife to claim maintenance throughout her 
life and on minor children during their mino- 
rity. In my opinion, an -order for mainten- 
- ance pendente lite in enforcement of the sub- 
Stantive right of maintenance may be made 
by the Court in exercise of its inherent powers. 
I desire to add that on further consideration 
of the matter I am of the opinion that the 
order for interim maintenancé can be made 
and is made under inherent powers of the 


` Court and the observation in the Bench deci- `- 


_ siori reported in AIR 1968 Cal 567 that the 
order is made not under Section 151 of ‘the 
Code but by- way of interlocutory order in 
_ aid of the suit is not apposite. e order is 

no doubt made in aid of the suit. The, ques- 


tion is what is the source of the power to. 


make the order? No doubt, the substantive 
right is conferred by Sections 18 and 20 of the 


‘Hindu .Adoption and Maintenance Act, but. 


the right has-to be enforcéd by. a proceeding 


for interim maintenance... Iñ such a pro--. 


. ceeding an order-can only be made either in 
“exercise of some statutory. power or in ex- 


_ tercise of the inherent power of Court which 


has been saved by Section 151 of the Code 
' of Civil Procedure. As no. specific provision 
has been made in the statute for making an 
order for interim maintenance, the Court 
makes the order in exercise of ifs inherent 
powers in enforcement of the right of interim 
maintenance which is included in the general 
right of the wife to be -maintained by her 
husband throughout her life and by the chil- 
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dren during their minority. We respectfully 
agree with the learned Judges of the Andhra 
Pradesh High Court where they say that Sec- 
tion 151 cannot confer any substantive right. 
The question before us is one only of pro- 
cedure. In our opinion an order for interim 
maintenance can made in exercise of in- 
herent powers in aid of a suit for maintenance 
in which the rights of the parties are govern- 
ed by Hindu Adoption and Maintenance Act. 


«2A, In this connection we may refer 
to a recent decision of the Mysore High Court. 
In Ramappa Parappa v. Gourwwa, AIR 1968 
Mys 270, the learned Judge held that the 
power created by Section 151 is an independ- 
ent power, uncontrolled by other provisions. 

of the Code. That power could. be exercised’ ` 
even if there is another. specific provision in 
the Code authorising an order such as the one 
which is sought ander Section 151. The 
learned Judge referred to the decisions -in 
AIR 1953 Mad 420 and AIR 1954 Trav-Co` 
123 and: observed: “both these decisions pro- 
ceeded on the assumption that the power to 
direct payment of interim maintenance 
emanates exclusively from the provisions of 
Rule 6 of Order XII of the Code of Civil 
Procedure. What was overlooked, if I may 
say so with great respect, in these decisions 
was that that power was also a part of the 
inherent power created by Section 151 of the. 
Code of Civil Procedure, the exercise of 
which was to no extent controlled by Rule 6 
of Order XII or any other provision of the 
Code. It is now firmly. established as can be 
seen from the decision of the Supreme Court 
in AIR 1962 SC 527 that the power created 

by Section 151 is a power uncontrolled by 
the other provisions of the Code. That power 
could be exercised even if there is: another 
specific provision in the Code authorising an 
order such as the one which is sought under - 
Section 151.” 


25-26. - The learned Judge held that an 


) 


‘order for interim maintenance could be validly 


made under Section 151 of the Code of Civil 
Procedure. ae a ` 
> 27. We may now sum up- the legal 
position as we understood it. right to 
interim maintenance is--a part of the right 
conferred by Section 18 and Section 20 of 
the Hindu Adoption and Maintenance Act.. In 
a suit for maintenance that right can be en- 
forced. Ubi Jus ibi remedium. The ‘right 
to interim maintenance can be enforced by 
an application in aid of the suit and an order 
can be validly made by the Court on such 
an application in exercise of its inherent power 
which has been saved by Section 151 of the 
Code of Civil Procedure. Needless to say, 
that. the power should be exercised by the 
Court only in a proper case where the peti- 
tioner has satisfied the Court that she has 
a good prima -facie case to entitle her to such: 
an order.. o 
‘28. - In the view we: have taken, we 
do..not see any reason ‘why we should -inter- 
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ordinate Judge except that we feel that having 
regard to the present income of the petitioner, 
the quantum of maintenance has been fixed 


at too high a figure. We are of opinion that- 


in the interest of justice, the amount should 
-be reduced to Rs. 150/- per month for the wife 
and Rs. 150/- per month for the son.. In the 
view we have taken, the order of. the learned 
Judge is varied only to the extent that the 
petitioner will pay interim maintenance at the 
trate of Rs. 150/- per month to-each of the 
respondents, The maintenance payable to the 


respondent No. 2 is directed to be paid to- 
the respondent No. 1. There will be no order- 


for costs. 


JANAH, J. :— I agree. l 
~ Order accordingly. 
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M/s. Ganpatrai Sagarmull and another, 
Petitioner v. Union of India, Respondents. 

Suit No. 456 of 1965, D/- 23-8-1974. | 

(A) Contract Act (1872), S. 180 — En- 
dorsee of railway-recelipt, for valuable consi- 
deration, has cause of action under, against 
. the Railways regarding loss of goods — (Civil 
P. C. (1908), O. 7, R. 11 (a)). 

Where a person gets a railway-receipt 
endorsed in his favour -by paying valuable 
consideration, although it may not represent 
full value of the goods under the railway- 
receipt, he acquires a valuable right to the 
goods in the nature of a pledge or a security. 
Hence by virtue of Section 180 he can sue 
the railways for the entire value of the goods 
‘when the fatter fails to give delivery of the 
goods thus depriving him of the use or pos- 
session of the goods. He therefore has a 
cause of action. AIR 1965 SC 1954; AIR 
1954 Cal 59; AIR 1963 Cal 399; AIR 1964 
Cal ‘290; AIR 1973 Cal 74; AIR 1956 All 338 
(FB) and AIR 1957 Nag 31, Rel. on. 


(Paras 23 to 30) 


(B) Letters Patent (Calcutta High Court), 
Cl. 12 — Leave to sue — Railway-receipt en- 
dorsed, for valuable consideration, within the 
terriorlal jurisdiction — The High Court has 
jurisdiction to try the suit. = 

Endorsement of a railway-receipt for 


valuable consideration passes valuable right in. 


the goods and constitutes part of the cause of 
action. Therefore where such endorsement 
has been made within the High Court’s local 
Jurisdiction it has jurisdiction to. try a suit in 
respect thereof. AFR 1954 Cal 59; AIR 1959 
Cal 563; AIR 1964 Cal 290; AIR 1973 Cal 
74, Rel.-on; AIR 1947 Bom 169; AIR 1960 
” Cal 458; AIR 1961 Andh Pra 282, Distinguish- 
ed. i (Paras 31 to 35) 
; (C) Railways Act (1890), S. 880 — Does 
not affect High Court’s. forisdiction under 
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fere with the order made by the learned Sub- — 


Cl. 12 of the Letters Patent — (Letters Patent 
(Calentta High Court), Ci.. 12). 

Where cause of action partly arises with- 
in the original jurisdiction of the High Court 
and leave is obtained under. clause 12 of the 
Letters Patent, the High Court can try a 
suit against the railways in respect of loss of 
goods etc., and Sec. 80 of the Railways Act , 
in no way affects such jurisdiction of the High 
Court. AIR 1966 SC 893; 1969 (3) SCC 694; 
AIR 1966 SC 1718; AIR 1964 SC 1268; AIR 
1964 SC 322; AIR 1967 SC 781, Rel. on. 
Civil Rule No. 1843 of 1971 (Cal), Distin- 


guished. (Paras 36 to 46) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 74 26, 33 


(1971) Civil Rule No. 1843 of 1971 (Cal) 36 
(1969) 3 SCC 694 = 1969 UJ (SC) 632 44 
AIR 1967 SC 781 = (1967) 1 SCR 280 44 
AIR 1966 SC 893 = (1966) 2 SCR 553 45 
AIR 1966 SC 1718 = (1966) 3 SCR 617 44 
AIR 1965 SC 1954 = (1965) 3 SCR 254 27 
AIR 1964 SC 322 = (1964) 1 SCR 752 44 
AIR 1964 SC 1268 = (1964) 5 SCR 148 44 
AIR 1964 Cal 290 = 68 Cal WN 410 26, 33 
AIR 1963 Cal 399 = 67 Cal WN 279 26 
AIR 1961 Andh Pra 282 34 
AIR 1960 Cal 458 34 
AIR 1959 Cal 563 = 63 Cal WN 806 32 
AIR 1959 Madh Pra 276 = 1959 MPC 341 

26 
AIR 1957 Nag 31 = 1956 Nag LJ 791 26 
ATR 1956 All 338 = 1956 All.LJ 173 (FB) 26 
AIR 1954 Cal 59 = 57 Cal WN 167 25,31 
AIR 1947 Bom 169 = 48 Bom LR 698 34 


ORDER :— The plaintiffs, Messrs. Ganpa- 
trai Sagarmull and K. P. Ramaswami Nadar, 
have instituted this suit against the Union of 
India, claiming, inter alia, a decree for Rupees 
10,017/- in favour of either in the alterna- 
tive; alternatively, an enquiry into damages 
and decree for such sum as may be found 
due, interest, costs-and other reliefs. 

2. It is alleged in the plaint that at 
all material times M/s. Ganapatrai Sagarmull, 
the .plaintiff No. 1 acted as the commission 
agents of K. P. Ramaswami Nadar, the plain- 
tiff No. 2 for sale of cardamoms in Calcutta. 
It is alleged that on or about the 10th April, 
1964,- the plaintiff No. 2 delivered to the 
South . Eastern ‘Railways eight bags of dry 
cardamoms for transportation from Virudhu- 
nagar to Shalimar under a Railway Receipt 
dated the. 10th April, 1964 bearing No. 
le a issued in favour of the plaintiff 

Oo. 2. ° 
` -3. ‘It is alleged that the plaintiff No. 2 
was the consignor as also consignee ofthe. 
said goods. It is alleged further that the 
plaintiff No. 2 endorsed the said Railway Re- 
ceipt in favour of K. P. Ramaswami Nadar 
Sons & Co. 'a sister concern of the plaintiff 
No. 2 and made over ‘the same with intent 
to pass proprietary interest therein. The said’ 
P. Ramaswami Nadar Sons & Co. endorsed 
the said Receipt in favour of Canara Bank 
Ltd. for valuable consideration with intent to 


— 
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pass proprietary interest therein and made over 


the same to the Bank. Finally, on or about 
21st April, 1964, the said Canara Bank Ltd. 
for valuable consideration endorsed the said 
Railway Receipt in favour of the plaintiff 
No. 1 and made over the same to the latter in 
Calcutta within the original jurisdiction of 
this Court also with intent to pass pro- 
prietary interest therein. . 

4, It is alleged that prior to the des- 
patch of the said cardamoms the plaintiff 
No. 1 was also appointed by the said K. P. 
Ramaswami. Nadar Sons. & Co.-as its. com- 
mission agents for the sale of the said consign- 
ment on account of the latter on a commis- 
sion at the rate of 24 per cent of the sale 
proceeds. 


5. It is alleged that the plaintiff No. 1 
as the endorsee of the said Railway Receipt 
and as commission agents was entitled to~re- 
ceive the delivery of the-said goods from the 
defendant and had proprietary interest in the 
- game. It is alleged that the defendant failed 
and neglected to deliver the said goods in 
spite of demands and that by reason thereof 
the plaintiff No. 1 had suffered loss and 
damages to the extent of Rs. 10,017/- being 
the value of the said goods for which the de- 
fendant is liable to compensate the plaintiffs. 
Alternatively it is alleged that in the event 
. the plaintiff No. 1 is not competent to main- 
tain this suit, the plaintiff No. 2 claims the 
said sum of Rs. 10,017/- by way of damages 
for non-delivery. 


6. It is alleged that due notices under 
Section 77 of the Railways Act, 1890 and 
Section 80 of the Code of Civil Procedure 
have been given. 


T: In the written ‘statement filed on 
behalf of the Union of India, it is not admit- 
ted that the plaintiff No. 2 delivered, or that 
the contents of the said bags were, cardamoms 
as alleged. It is denied that the plaintiff 
No. 2 was the owner of the goods. The vali- 
dity of the endorsements in the said Railway 
Receipt have been denied. It is further denied 
that any endorsement ‘was made within the 
original jurisdiction of this Court or that the 
plaintiff No. 1 had any proprietary interest in 
the goods despatched or that the plaintiffs had 
any fright in respect thereof. It is denied 
that there has been any negligence on the 
part of the defendant. It is alleged that the 
loss of the goods, in any event, was due to 
the criminal act of some unknown and un- 
detected persons beyond the control of the 
defendant. The validity and sufficiency of the 
alleged notices under Section 77 of the Indian 
‘Railways Act and Section 80 of the Code of 
Civil Procedure has been denied. It is con- 
tended that this Court has no jurisdiction to 
entertain or try this suit and the plaintiffs 
ant. ` o> p% 
8. It is alleged tbat in view of the 
assignment of the Railway Recsipt and the 
passing of property in the goods thereby by 
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have no cause of action against the defend- 


A LR. 


the plaintiff No. 2 in favour of the said K. P. 
Ramaswami Nadar Sons & Co., the plaintiff 
No. 2 ceased to have any right title or mterest 
in the said Receipt or the goods thereunder. 
It is alleged that in the premises, the plaintiff 
No. 2 is not entitled to and cannot maintain 
this action or claim any relief on the said 
Railway Receipt or in respect of the goods 
thereunder. - 


9, It is further alleged that the en- 
dorsement or assignment of the Receipt and 
the passing of the property having been made 
in favour of the plaintiff No. 1 as the com- 
mission agent of the said K. P. Ramaswami 
Nadar Sons & Co. and the plaintiff No. 1 
having acted for or on behalf of the said 
K. P. Ramaswami Nadar Sons & Co. as such 
agents the plaintiff No. 1 is also not entitled 
to and cannot maintain any action or claim 
any relief on the said Railway Receipt or 
the goods covered thereby. It is alleged that 
the suit is not maintainable. 

= I$ The following issues were raised 
and settled at the trial: - 


(1) Were 8 bags of small cardamoms book- 
ed under the Railway Receipt No. 
C.558753, dated 10th April, 1964? 

(2) Have the plaintiffs Nos. i and/or 2 any 

cause of action against the defendant? 

(3) Has this Court jurisdiction to entertain 

this suit? l 

(4) Were the goods lost due to circum- 

- stances beyond the control of the de- 

fendant as alleged in paragraph 9 of the 
written statement? 

(5) Is the value of the said 8 bags of 

cardamoms Rs. 10,017/- as alleged? 

'(6) To what relief, if any, are the plain- 
tiffs entitled? 

11. The first witness to depose on be- 
half of the plaintiffs was one Paramgir. He 
is an employee of the plaintiff No. 2 and had 
been so employed at the relevant time. He 
used to book goods by railway on behalf of 
the plaintiff No. 2. He proved the railway re- 
ceipt dated 10th April, 1964 (Exhibit A) and 
stated that the consignment mentioned in the 
document was booked by him. He stated 
that 8 bags of small cardamoms were delivered 
by him to the Railways. The said bags were 
filled by himself and porters and were stitched 
in, his presence. He also weighed the bags and 
such weights have been correctly mentioned m 
the Receipt. 


12. In cross-examination, he stated 
that the plaintiff No. 2 maintained books of 
accounts and the despatch of the particular 
consignment would be recorded in the said 

ks. The bags were stitched after they were 
filled up and before despatch paint was ap- 
plied along the stich so that the bags may not 
be tampered with. 

13. The next-witness to depose on be- 
half of the plaintif was one Satyanarayan- 
Saraff. He is an employee of the plaintiff 
No. 1 since 1953. He knew the plaintiff No. 
2 who had business transactions with the 

£ 
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plaintiff No. 1 for a long time. According , 


to him, in respect of goods despatched the 
plaintiff No. 1 would send the relevant Rail- 
way Receipt along with a Hundi through the 
Bank. On payment the plaintiff ‘No. 1 would 
obtain the Railway. Receipt. For the Railway 
Receipt in the instant case (Exhibit A) the 
plaintiff No. 1: paid a sum of Rs. 5000/- to 
the Bank after which the Receipt was endors- 
ed in favour of the former. 

14, He proved a Hundi dated the 14th 
April, 1964 (Exhibit C) drawn by the plain- 
tiff No. 2 in respect of the said 8 bags of 
cardamoms. The Hundi expressly referred to 
the Railway Receipt. There was an endorse- 
ment in the back of the document recording 
the payment made to the Canara Bank Ltd. 
A claim of Rs. 10,017/- was made on the 
basis of the value of goods despatched. The 
price of small cardamom was Rs, 21/- to 
Rs. 22/- per kilogram. He had personal know- 
ledge of the price of cardamom in April and 
May, 1964. He proved the counter part of a 
bill dated 23-4-1964 (Exhibit D) from which 
jt appeared that cardamom was sold on that 
date at the rate of Rs. 21.16 per kilogram. 
He also proved the correctness of. the corres- 
pondence contained in Exhibit A, namely, 
letters dated 4th June, 1964, 30th June, 1964 
and 30th July, 1964, 20th August, 1964 and 
16th December, 1964, all written on behalf of 
the plaintiff No. 1. on 


. IS, He stated in cross-examination 
that Rs. 5,000/- was paid to the Canara Bank 
on account of the consignor for the. purpose 
of taking delivery of the goods from the Rail- 
way. He further stated after sale of the 
goods the plaintiff No. 1 would deduct the 
amount from the sale proceeds. The plain- 
tiff No.'1 had books of account which had 
not been disclosed to prove the price of small 
cardamom in April, 1964. He admitted that 
there would be an entry in such books in 

of the bill dated 23rd April, 1964 
(Exhibit D). „He knew the price of the carda- 
mom which had been booked from Virndhu- 
nagar to Shalimar. The consignor had quoted 
the price of the said cardamom at Rs. 21/- 
per kilogram which will appear in the annexure 
to the letter dated 4th June, 1964. 


16. ‘The next witness on behalf of the 
plaintiffs was one Ram Abatar Goel. He is 
an employee of the plaintiff No. 1 since Janu- 
ary, 1963. He also knew the plaintiff K. P. 
Ramaswami Nadar. He had signed on the 
back of Exhibit C, viz., the Hundi dated the 
14th April, 1964. He deposited a sum of 
Rs. 5,000/- to Canara Bank Ltd. at the Bagri 
Wiarket Branch. The endorsement of the 
Bank on the Hundi was made in his pre- 
sence. After payment the Railway Receipt 
was made over by the Bank. According to 
him, the price of small cardamom in April, 
1964 was between Rs. 21/- or Rs. 22/- per 
kilogram. He admitted that the consignor 
mentioned in the Railway Receipt was K. P. 
Ramaswami Nadar Sons & Co. 
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17. - The last witness on behalf of the 
plaintiff was one Sakti Bhusan Chakraborty, 
the Assistant Secretary of the Calcutta Kirana 
Merchants Association. . This Association 
maintains records of market rate of spices. 
He proved the monthly market rate of spices 
showing the prices of cardamoms in the 
months of April arid May, 1964 which varied 
from - Rs. 16/- to Rs. 24/- per kilogram (Ex- 
hibit F). According to him, Rs. 16/- was the 
rate for the most inferior quality and Rs. 24/- 
was that of the highest quality. The practice 
of the Association was to collect weekly prices 
from which the monthly report used to be 
prepared. In 1964 he used to collect such 
Teports himself. - cross-examination, he 
stated that in the year 1964, he was an assis- 
tant in the Association and in charge of the 
office under the Secretary. He admitted that 
from the records maintained by the Associa- 
tion it was not possible to obtain the prices 
of any spice on any particular day. 

18. On the basis of the pleadings and 
the evidence as adduced above the issues may 
be considered. 


19. Issue No. 1: Paramgir the em- 
ployee of the plaint- No. 2, has deposed that 
the eight bags despatched under the Railway 
Receipt dated the 10th April, 1964 were filled 
with cardamoms by himself with the help of 
porters. The bags were stitched in his pre- 
sence. He himself delivered the ‘bags to the 
Railway. . This evidence is unchallenged and 
there is no evidence to the contrary. I hold 
that the bags despatched by Railway con- 
tained small cardamoms and I answer this 
issue in the affirmative and in favour of the 
plaintiffs. 

20. Issue No. 2: I propose to consider 
first the position of the plaintiff No. 2. Evi- 
dence has been led on behalf of the plaintiffs 
to prove the original ownership of the plain- 
tiff No. 2 of the said cardamoms. It is to be 
noted, that the consignor in the said Railway 
Receipt dated the 10th April, 1964 is K. P. 
Ramaswami Nadar Sons & Co. which is ad- 
mittedly an entity different from the plaintiff 
No. 2. The Railway Receipt, however, con- 
tains endorsements both of K. P. Ramaswami 
Nadar Sons & Co. as also the plaintiff No. 2. 
No evidence has been led to show under what 
circumstances the goods were booked in the 
name of K. P. Ramaswami Nadar Sons & Co. 
or how the said endorsements of K. P. Rama- 
swami Nadar Sons & Co. and the plaintiff 


' No, 2 were made in the said Receipt. 


21. It, however, appears that it was 
the plaintiff No. 2 who drew the Hundi after 
payment against which the plaintiff No. 1 -ob-- 
tained the Railway Receipt from the Canara 
Bank Ltd. 

22. _ The contract of carriage under the 
said Railway .Receipt being between K. P. 
Ramaswami Nadar Sons & Co. and the Rail- 


ways the plaintiff No. 2 cannot base its cause . 
of action on the same. The ownership of the . 


plaintiff No. 2 in the said goods at the time 


of the institution of this suit is also not free 
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from doubt. Without further evidence as to 
the transaction as between the plaintiff No. 2 
and the said K. P. Ramaswami Nadar Sons 
& Co. as indicated by -their respective endorse- 
ments on the said Railway Receipt it is not 
possible to come to a conclusion whether the 
plaintiff No. 2 remained. the owner of the 
goods ae or became an agent of the 
said K. Ramaswami Nadar Sons & Co. 
In the ae I hold that the plaintiff 
No. 2 has no cause of action in this suit. To 
. this extent, this issue is answered in the 
negative and in favour of the defendant. . 

23. So far as the plaintiff No. 1 is con- 
cerned, the position is less complicated. - Ad- 
mittedly, the plaintiff No. 1 has obtained the 
Railway Receipt from the Canara Bank on 
payment of a sum of Rs. 5,000/- which is 
undoubtedly a valuable consideration. The 
Hundi dated the 14th April, 1964 (Exhibit C) 
contains an endorsement of the payment made 
on behalf of the plaintiff No. 1 to the Canara 
Bank Ltd. Saraff has stated that it was a 
term of the transaction that after the sale of 
the goods, the plaintiff No. 1 would deduct 
the money advanced from the sale proceeds. 
In the circumstances, it appears that for the 
purpose of repayment of the money advanced 
the goods were to be treated as security and/or 
would be deemed to have been ue in 
favour of the plaintiff No. 1. 


24. Whatever be the position vis-a-vis 
the plaintiff No. 2 and K. P. Ramaswami 
_Nadar Sons & Co., so far as the plaintiff 
No. 1 is concerned, it is an endorsee of the 
said Railway Receipt for valuable considera- 
tion and further it acquired an interest in the 
goods covered by the said Receipt by advanc- 
ing money against the said Receipt. The 
right of the plaintiff. No. 1 against the goods 
under. the said Railway Receipt can be en- 
forced as against the plaintiff No. 2 as well 
a the said 

0. 


25. Mr. Roy Choudhury, appearing on 
behalf .of the plaintiffs, cited a number of 
decisions in order to establish that the plain- 
tiff No. 1 had a valid cause of action in this 
suit. One of the earlier decisions is in the case 
of Hari Mohan Dutt v. Dominion of India, 
reported in AIR 1954 Cal 59. In that case 
it was held that if there was an endorsement 
of a Railway Receipt for valuable considera- 
tion and same resulted in the property in the 
goods consigned under the said Railway Re- 
ceipt passing to the endorsee then the endorsee 
can maintain a suit in a Court if such endorse- 
ment was made within its original jurisdiction. 
This decision seems to proceed on the basis 
that endorsement of a Railway Receipt for 
valuable consideration would necessarily re- 
sult in the property to the goods passing to 
the endorsee. 

26. He also relied on the decision of 
this Court in the case of Mohammed Safique 
` v. Union of India, reported in AIR 1963 
Cal 399. It was held in this case that endorse- 
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ment of a Railway Receipt transfers both the 
contract of carriage as also the title to goods in 
favour of the endorsee. Next he relied on 
another decision of this Court in thé case of 
Commrs. for the Port of Calcutta v.: General 
Trading Corporation, reported in AIR 1964 
Cal 290. It was held in this case that negotia- 
tion of a Railway Receipt for value is normal- 
ly intended to pass the property in the goods. 
The above decision was followed in the subse- — 
quent case of L S. P. Trading Co. v. Union 
of India, reported in AIR 1973 “Cal 74 at p. 76. 
ma this case last mentioned. which was also 

cited by Mr. Roy Chowdhury it was held 
that upon the transfer of a Railway aa a 
and other documents by the Bank for valuab 
consideration the -transferee acquires the right 
of ownership over the goods. Mr. Roy 
Chowdhury also relied on the decisions, re- 
ported in AIR-1956 AH. 338 GB), AIR AIR 1959 
Madh Pra 276 and AIR 1957 Nag 31. The 
law laid down in these decisions is consistent 
with the principles laid down in the decisions 
of- this Court discussed above. : 


27. A decision of the Supreme Court 
in the case of Morvi Mercantile Bank v 

Union of India, reported in AIR 1965 SC 
1954 was also cited and relied on. In this 
case a consignor endorsed three Railway Re- 
ceipts in favour of -the plaintiff-Bank against 
an advance of a sum of money which was less 
than the actual value of the goods. The con- 


` signments under the Railway Receipts did not ` 


reach their destination. The Bank as an en- 
dorsee for valuable consideration sued the 
Union of India for recovery of full value of 
the goods by way of damages. . The Supreme 
Court found on the evidence adduced that 
the Bank had advanced money on the secu- 
rity of the Railway Receipt and the transac- 
tions relating thereto, i.e., advance of a loan, 
the’ execution of Promissory Notes and the 
endorsement of the Railway Receipts together 
formed one transaction, and their combined 
effect was that the Bank was in the control 
of the goods consigned under the said Rail- 
way. Receipts. The Supreme Court. held as 
follows : 

“@) An owner of goods can make a yalid. 
pledge by the transferring the Rail- 
way Receipt representing the goods; 
Mercantile agents though they do not 
possess the full bundle of the rights 
of the consignor can make a vuild 

- pledge by bona fide transfer of Docu- 
ments of Title and the same is true 
of owners with defective titles; 

{© Construing Section 180 of Indian 

` Contract Act, the Supreme Court 

held that a pledgee has the same rew 
medy as the owner of the goods 
would have against a third person 
for deprivation of the said goods or 
injury to them.” 

28. The majority in the Supreme 
Court decided tbat the Bank as a pledgee 
could maintain the suit for the full value of 
the consignment. The majority decision, how- 
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ever, left the point open whether the transfer 
of a Railway Receipt would necessarily trans- 
fer the contract of carriage embodied therein. 


29. On the evidence adduced in this 
case it appears to me that the plaintiff No. 1 
is an endorsee of the Railway Receipt for 
valuable consideration. It also appears that 
the money advanced by the plaintiff No. 1 for 
obtaining the Railway Receipt through the 
Bank was meant to be recovered from the 
sale proceeds of the goods. In these circum- 
stances, it appears that the plaintiff No. 1 


acquired a valuable right to the goods in the . 


nature of a pledge or a security. The posi- 
tion of the plaintiff No. 1 in the instant case 
appears to me to be the same as the position 
of the Bank in the case before the Supreme 
Court. 

38. FoHowing the law as laid down 
iin this Court and the Supreme Court as dis- 
‘cussed above, I hold that the plaintiff No. 1 
has a valid cause of action in. this suit. To 
this extent I answer this issue in ‘the .affirma- 
tive and in favour of the plaintiffs. - 


31. Issue No. 3: In respect of this 
issue Mr. Roy Choudhury contended that part 
of the cause of action of the plaintiff No. 1 has 
arisen within the original jurisdiction of: this 
Court. He further contended that by reason of 
a part of the cause of action of the plaintiff 
No. 1 having so arisen, leave under Cl. 12 of 
the Letters Patent was obtained whereunder 
this suit was instituted and as such this Court 
had ample jurisdiction to entertain and try 
this suit. In support of this proposition he 
relied on several decisions of this Court. First, 
he relied on the decision in AIR 1954 Cal 
59, discussed above. In this case it was also 
held that where property passed on endorse- 
ment of a Railway Receipt for valuable con- 
sideration and # such endorsement was with- 
in the jurisdiction the endorsee can maintain 
the suit in the Court within whose jurisdiction 
the endorsement was made. 


32. He also’ relied on the decision in 
the case of Alliance Assurance Co. Ltd. v. 
Union of India, reported in AIR 1959, Cal 
563. It was held in this case that assignment 
of a Railway Receipt was a part of the cause 
of action in a suit in respect of the goods 
consigned under the receipt. - It was held fur- 
ther that the Court within whose jurisdiction 
such assignment takes place is competent to 
entertain and try the suit. 


33. In the case already discussed, i.e. 


AIR 1964 Cal 290 it was also held that a. 


negotiation of a Railway Receipt for value 
is normally intended to pass the property in 
the goods and part of the cause of action of 
the holder of the Railway Receipt arises at 
the place where the document is negotiated. 
This decision was also followed in AIR 1973 
Cal s at p. 76. 

Mr. H. M. Dhar appearing on be 
half a the defendant relied successively on 
the decisions in the case of Shamji Bhanji & 
Co. v. North Western Rly. Co., reported in 


i 
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AIR 1947 Bom 169; Fushraj Thanmull v 
Union of India, reported in AIR 1960 Cal 
458 and S. Rama Rao v. Union of India, 


reported in AIR 1961 Andh Pra 282. These 


decisions have considered the effect of mere 
endorsemént and/or successive endorsements 
of a Railway Receipt and have laid down 
that a mere endorsement does not entitle an 
endorsee to sue on a Railway Receipt nor 
such mere endorsement constitute a part of 
the cause of action of an endorsee for such 
a suit. Endorsement for valuable considera- 
tion has not been considered except that in 
the Calcutta case i.e. AIR 1960 Cal 458 it 
is observed that a Railway Receipt is a docu- 
ment of title within the meaning of Sec- 
tion 2 {4) of the Sale of Goods Act and if 
the same is endorsed by the consignor to the 
consignee for a valuable consideration; such 
endorsement might form part of the en- 
dorsee’s cause of action. These decisions do 
not advance the case of the defendant any 
further and in any event the same cannot 
prevail over the law laid down by the Supreme 
Court in the case discussed above 


35. In the premises, I hold that a 
part of the cause of action of the plaintiff 
arose within the jurisdiction of this Court. 

36. Lastly, Mr. Dhar, relied on an un- 
reported judgment of a Division Bench of this 
ra in Civil Rule No. 1843.of 1971 (Cal) 

the matter of Oghadmal Choudhury v. 


‘Union of India. In this case the jurisdiction 


of Courts with reference to Section 80 of 
the Indian Railways Act was considered by . 
the Division Bench. The present Section 80 
of Indian Railways Act as amended by Act 
XXIX of 1961 is as follows :— 


“Suit for compensation— A suit for com- `: 
pensation for loss of life, or personal injury 
to a passenger or for loss, destruction, damage, 
deterioration or non-delivery of animals or 
goods may be instituted— 


(a) If the passenger was, or the animals 
or goods were, booked from one sta- 
tion to another on the Railway of the 
same Railway administration, against 
that Railway administration; 


If the passenger was, or the animals 
or goods were, booked through over 
the railway of two or more railway ad- 
ministrations against the railway admin- 
istration from which the T ob- 
tained his pass or purchased his ticket or - 
to which animals or goods were deliver- 
ed for carriage, as the case may be or l 
against the railway administration on 
whose railway. the destination station 
Hes or the loss, injury, destruction, ; 
damage or deterioration occurred, and in 
either, case, the suit may be instituted 
in Court having jurisdiction over- the 
aoe at which the passenger obtained 

pass or purchased his ticket or the - 
animals or goods were delivered for ` 
carriage, as the case may be, or over 
the place in which the destination sta- 


(b) 
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tion lies or the loss, injury, destruction, 
damage or deterioration occurred.” 
37. The Division Bench held that in 
the case of loss or short delivery of goods, 
a suit for compensation can be instituted either 
in the Court having jurisdiction over the 
place where the goods were booked; or in 
the Court having jurisdiction over the place 
or the destination of the goods; or, in a Court 
having jurisdiction over a place at which the 
loss, injury, destruction, damage or deteriora- 
tion occurred. 


38. It also construed the effect of the 
said Sec. 80 of the Railways Act read along 
with Sections 4 and 20 of the Code of Civil 
Procedure. Section 4 of the Code of Civil 
Procedure is as follows: 


“In the absence of any specific provision 
to the contrary nothing in the Code shall be 
deemed to limit or otherwise affect any special 
or local law in force or any special jurisdic- 
tion or power conferred, or any special form 
or procedure prescribed by or under any 
other law for the time being in force.” 


39. -It was held that Section 20 of the 
Code of Civil Procedure to the extent it en- 
ables a court to entertain the suit, if a part 
of the cause of action arose within its jurisdic- 
tion affected the special jurisdiction conferred 
by the amended provision of Section 80 of 
’ the Railways Act. It was held that Section 20 
of the Code produced an “effect” or “change” 
of the special jurisdiction conferred by . Sec- 
’ tion 80 of the Railways Act and thereby 
affected the same and therefore Section 20 
would not apply to a suit covered by Sec- 
tion 80 of the Railways Act. On this finding 
the Court of Small Causes, Calcutta was held 
not to have jurisdiction to try a suit filed in 
that Court in respect of short delivery of 
goods where only a part of the cause of 
action, viz., the endorsement and delivery of 
a Railway. Receipt obtained’ against payment 
to a Bank, arose within its jurisdiction. 

40. Mr. Dhar contended that follow- 
ing this judgment it should also be held in 
this case that mere endorsement or delivery 
of a Railway Receipt though for a valuable 
consideration would not confer by them- 
selves jurisdiction to this Court to entertain 
or try the suit. 


41. It is to be noted that this suit has 







only limitation imposed in this clause is that 
the High Court shail not have such original 
jurisdiction in cases falling within the jurisdic- 
tion of the Small Causes Court at Calcutta. 
The language of Clause 12 is not the language 
of Section 4 of the Code of Civil Procedure. 


A.LR. 


Therefore, even if it be held that Clause 12 
of the Letters Patent affects the special 
jurisdiction conferred by Section 80° of the 
Railways Act, in the absence of any inherent 
limiting clause as in Section 4 of the Code of 
Civil Procedure, Section 80 of the Railways 
Act should not be so construed as to take 
away the jurisdiction of this Court to try such 
sits. 

42. Section 80 of the Railways Act by 
itself does not profess to override all other 
ah or any particular law for the time being 

Orce. 


43. The next question which falls for 
consideration is whether in view of Section 80 
of the Railways Act having indicated jurisdic- 
tion of Courts for trial of particular types of. 
Suits, by necessary implication excludes the 
jurisdiction of other Courts to try such suits. 

44. Itis settled Jaw that the exclusion 
of the jurisdiction of Civil Courts is not to be 


‘readily inferred and there is a presumption 


against the exclusion of jurisdiction of Civil 
Courts by a statute. See Dharni Dhar v. Dist. 
Co-op. Bank, reported in 1969. (3) SCC 694 
Abdu¥ Waheed v. Bhawani; reported in AIR 
1966 SC 1718, Raichand v. Union of India, 
reported in AIR 1964 SC 1268, Subbayya v. 
Sate of A. P., reported in AIR 1964 SC 
322, Devagiri Temple v.: Pattabhirami, re- 
ported in AIR 1967 SC 781. 

45.. In section 80 of the Railways Act 
neither there is any express exclusion of the 
jurisdiction of the other Courts nor can there 
be any such bar by m implication. 
The use of the word ‘may’ in the section ap- 
pears to make the section an enabling sec- 
tion. The section by itself does not create 
special rights or special liabilities nor does it 
constitute any special tribunal for adjudication 
of such right or liabilities, See Ram Swaroop 
v. Shikar Chand, reported in AIR 1966 SC 893. 

46. In view of the above I hold that 
so far as this Court is concerned Section 80 
of the Indian Railways Act does not affect the 
jurisdiction of this Court to try suits against 
Railways where any part of the cause of action 
arises within -the original jurisdiction of this 
Court and leave is obtained under Clause 12 
of Letters Patent. I answer this issue in the 
affirmative and in favour of the plaintiffs. 

47, Issue No. 4: Mr. Dhar, on behalf 
of the defendant, conceded on this issue and 

id not press the same. 

48. Issue No. 5: Sakti Bhusan’ 
Chakraborty, the Assistant Secretary of the 
Calcutta Kirana Merchants Association, has 
proved from the records of the Association 
that prices of small cardamoms for the 
months of April and May, 1964 varied from 
Rs. 16 to Rs. 24 per kilogram. Satya Narayan 
Saraff has proved one transaction in small 
cordamoms entered into on the 23rd April, 
1964 (Exhibit B) where cardamoms were sold 
at the rate of Rs. 21.16 per kilogram. The 
quality of the cardamoms which were des- 
a in the instant case has not been proved 

anybody. Therefore, the value of the said 
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eight bags of cardamom has to be determined 
at the lowest rate, i.e., Rs. 16/- per kilogram. 
At this rate the total works out at Rs. 7632/- 
being the value of the net weight 477 kilo- 
grams. I hold that the value of the said 
eight bags of the cardamoms is Rs. 7632/- 
and I answer this issue accordingly in favour 
of the plaintiff to the extent indicated. 

49. There will be a decree in favour 
of the plaintiff No. 1 for Rs. 7632/-, interest 
on judgment at the rate of 6 per cent. per 
annum and costs. 

Suit decreed. 
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Seimens India Ltd., Applicant v. Phanin- 
dra Kumar Dutt, Respondent. 

Award No. 87 of 1974, D}- 27-6-1974. 

(A) Arbitration Act (1940), S. 34 — Stay 
of suit —- Conditions — Suit against company 
for price of goods sold in pursuance to orders 
in writing, in spite of arbitration chause — 
Company taking steps to defend and allow- 
ing the suit to continue and at all material 
times, not ready and willing to go to arbi- 
` tration —- Court refasing stay in exercise of 
discretion. 

Certain conditions must be fulfilled for 
stay of a suit under Section 34. There must 
be a valid and subsisting agreement and the 


subject-matter in question in the legal pro- 


ceedings, which is sought fo be stayed must 
be within the scope of the arbitration agree- 
ment and the application must be made before 
filing of the written statement or taking any 
other steps in the proceeding. Then, if the 
judicial authority before which the proceed- 
ings are pending is satisfied that there is no 
sufficient reason why the matter should not 
be referred to in accordance with the arbi- 
tration agreement and that the applicant was, 
at the time when the proceedings were com- 
menced, and still remains, ready and willing 
to do all things necessary to the proper con- 
duct of the arbitration, such authority may 
make an order staying the proceedings. 
(Para 12) 
The word “may” in the section indicates 
that the Court has a discretion to stay or 
not to stay the suit. (Para 13) 


One P (respondent) had filed a suit against 
petitioner company claiming inter alia, a 
decree for the price of goods- sold pursuant 
to certain orders in writing. Each of the 
orders contained an arbitration clause provid- 
ing that any question, dispute or difference 
between the supplier and the purchaser in 
relation to or m connection with the order 
was to be referred to arbitration within the 
meaning of the Arbitration Act. The writ 
of summons in the suit was served upon the 
petitioner company whose solicitor, on 8-4- 
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1974 entered appearance on their behalf. 
Thereafter P made an application under Chap- 
ter XI-A of the (Calcutta High Court) Rules 
of the Original Side for final judgment. 
The summons under Chapter XHI-A was 
served upon the solicitor of the petitioner 
company. On 23-4-1974, by consent of the 
parties, directions were obtained from the 
Court for filing of the affidavits in the ap- 
plication under Chap. XIDI-A. The petitioner 
company, however, did not file the affidavit-in- 
opposition but made the application against 
P for stay of the suit under Section 34 of 
the Arbitration Act, including proceedings 
under Chap. XII-A : 

_ Held (i) that there was a valid and sub- 
sisting arbitration agreement and the words 
of the arbitration agreement were wide enough 
to cover the subject-matter in question in 
the suit sought to be stayed. (Para 14) 

(ii) The Court had no discretion to stay 
if the petitioner company allowed the suit to 
continne. It was clear from the facts of the 
case that the petitioner company allowed the 
suit to continue. It wanted to defend the- 
suit and took steps for the purpose in the 
proceeding. (Paras 15, 18, 20) 

(iii) The petitioner company was not 
ready and willing to go to arbitration at all 
material times from the time the suit com- 
menced. (Paras 19, 20) 

(iv) In exercise of the discretion under 
Section 34, it was not a fit case for allowing 
stay of the suit or proceeding. AIR 1973 Cal 
215, Explained and Disting; AIR 1966 Cal 315, 
Ref. (Para 21) 
Cases Referred: Chronological Paras 
AIR 1973 Cal 215 PORES 23 
AIR 1966 Cal 315 24 
AIR 1958 Punj 19 = ILR (1957) Punj 1760 

23 


AIR 1957 Punj 223 = 59 Pun LR 567 23 


AIR 1952 Punj 109 


23 
“AIR 1924 Cal 789 = 28 Cal WN 771 23 


S. B. Mukherjee with Jayanta Mitter and 
D. K. Shome, for Applicant; D. K. De, for 
Respondent. - 

ORDER :— This is an application forf 
Stay of a suit under Section 34 of the Arbi- 
tration Act, 1940. The matter arises in this 
way : -+ 
co 2 On or about March 7, 1974, one 
Phanindra Kumar Dutt filed a suit in this 
Court being suit No. 83 of 1974 against 
Seimens India Limited as defendant claiming, 
inter alia, a decree for Rs. 56,925.08 p. being 
the price of goods sold and delivered together 
with interest thereon, pursuant to certain 
orders in writing. The terms and conditions 
of the orders and copy bills were annexures 
to the plaint.. The writ of summons in the 
suit was served upon the defendant on March 
29, 1974. : 

3. Mr. Samir Kumar. Roy Chowdhury, 
a solicitor of this Court entered appearance 
on behalf of the defendant on April 8, 1974. 
Thereafter, the plaintiff made an application 
to this court under Chapter XIU-A of the 


272 Cat. [Prs. 3-15] 


Rules of the Original Side of this Court for 
final judgrhent for the amount claimed in the 
suit. The summons taken out under Chap- 
ter XIH-A of the Rules of the Original Side 
was returnable on April 23, 1974. 


4, This summons under Chap. XII-A 
was served upon the solicitor for the defend- 
amt Mr. Roy Choudhury. on April 11, 1974 
The High Court. was closed from April ~12, 
1974 upto April 21, 1974 for Easter Vacation: 
and reopened on April 22, 1974.. 

5. -On April 23, 1974, by consent of 
the parties, directions were obtained from the 
Court for filing of the affidavits in the applica- 
tion under Chapter XI-A. The direction was 
as follows: Affidavit in opposition by the de- 
fendant by May 10, 1974; affidavit in reply 
by the plaintiff by May 20, 1974 and the 
matter is adjourned till May 23, 1974. - 

- 6. After obtaining the said directions 
from Court the defendant, however, did not 
file the affidavit-in-opposition on May. 10, 
1974, but made this application against the 
plaintiff in the suit Phanindra Kumar Dutt for 
Stay of. the suit under Section 34 of the 
Arbitration Act, 1940 on May 17, 1974, inter 
alia, for an order that the said suit No. 83 
of 1974 and all proceedings thereunder includ- 
ing the said erry under Chap. XTII-A 
of the Rules the Original Side be stayed 
permanently and for injunction restraining the 
respondent his servants and agents from pro- 
ceeding with or taking any steps in the said 
Suit No. 83 of 1974. or in the application 
under Chapter XII-A of the Original Side 
Rules till the disposal of this application. 

.- 9, ° The defendant ({ shall now call ‘the 
petitioner company’) states in the petition that 
each of the orders issued by it contained an 
arbitration clause which is as follows: 

“If at any time any question, dispute or 
difference whatsoever shall 
supplier and the purchaser in relation to or 
in connection with the order, the same shall 
be referred to arbitration within the meaning 
of the Indian Arbitration Act of 1940 or any 
statutory modification thereof.” 


8. The petitioner ‘company further 


states that at all material times and in parti- 


~ cular at the time when the proceedings were 


commenced and all along the petitioner had 
been and still is and remains ready and will- 
ing to do all things necessary to the proper 
conduct of the arbitration in terms of the 
said arbitration agreement. 


9. With regard to the directions ob- 


tained for filing affidavit-in-opposition to the . 


- Chapter XUI-A application, the petitioner 
company states that the said directions were 
obtained only in order to prevent the respond- 
ent Phanindra Kumar Dutt from obtaining 
the summary judgment against the petitioner 
in supersession of the arbitration and that the 
said directions were not obtained in aid of 
the progress of the suit or in submission to 
the jurisdiction of this court in the said suit. 
The case of the petitioner company is that 
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the petitioner company did not acquiesce to 
proceed with the hearing of the said applica- 
tion nor did it take any steps in the said pro- 
ceedings on April 23, 1974 or on any othes 


date. Further the case of the petitioner com- ~ 


pany is that there is no sufficient reason why 
the matter, being the disputes which are the 
subject-matter of the suit, should not be re- 
ferred to arbitration in accordance with arbi- 
tration agreement and why the suit and all 

oceedings thereunder should nof be stayed 
y this court. The respondent has instituted 
the suit in breach of the arbitration agree- 
ment and in supersession thereof. 

10. The plaintiff in this suit and res- 
pondent in this application is opposing this, ap- 
plication for stay of the suit. 

3 The question in this application is 
whether the suit should be stayed under Sec- 
tion 34 of the Arbitration Act. 


12.. Certain conditions must be fulfilled 


for stay of a suit under Section 34. There 
must be a valid and subsisting agréement and 
the subject-matter in question in the legal 
proceedings which is sought to be ‘stayed must 
be within the scope of the arbitration agree- 
ment and the application must be made be- 
fore filing of the written statement or taking 
any other steps in the proceeding. Then, if 
the judicial authority before which the pro- 
ceedings are pending is satisfied that there is 
no sufficient reason why the matter should not 
be referred in accordance with the arbitra- 
tion agreement and that the applicant was, at 


- the time when the proceedings were commenc- 


ed, and still remains, ready and willing to do 
all things necessary to the proper conduct of 
the arbitration, such authority may make an 
order staying the proceedings. 

13. The word ‘may’ in the section indi- 


‘cates that the court has a discretion to stay 


the suit or mot to stay the suit. 


- 14 The first important point which 
has to be considered is whether there is a 
valid and subsisting arbitration: agreement and 
whether ‘the’ subject-matter of the dispute in 
the suit is covered by the ‘arbitration agree- 
ment. It cannot be disputed that there are 
valid and subsisting arbitration a nts be- 


tween the parties. The arbitration clause is _ 


very wide. The words in the arbitration agree- 
ments: “in relation to or in connection with 
the order.” are wide enough to cover the sub- 
ject-matter in question in the suit which is 
sought to be stayed in this application. 
15. . The next question is whether the 
peona company has made this application 
fore taking any other steps in the proceed- 
ing. The court has no discretion to stay if 
the petitioner company allows the suit to 
continue., Therefore, the question is: Has the 
petitioner company allowed the suit to con- 
tinue? In other words, the question is, has 
the petitioner company exercised an unequivo- 
cal intention to submit to jurisdiction of “the 
court to proceed with the hearing of the suit? 
The answer to these questions will necessarily 
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ernment itself under the Act. No question, 

therefore, could arise of the Government con- 
ferring such a power on the commission. 

(Para 18) 

Rule 7-A and the Forms E and F of 

the registration certificate were made only to 

carry out the purposes of Chapter HI-A. 

Since such individual control of associations 

in respect of commodities was not a purpose 

of Chapter III-A, the contra-indication is 

plain and the framing of the impugned rule 
and the condition is ruled out thereby. 

(Para 19) 

Cases Referred : Chronological Paras 


AIR 1973 All 205 = 1972 All LJ 847 17 
AIR 1973 Delhi 1 = ILR (1972) 2 Delhi 

899 17 
1966 All LJ 449 a 17 
AIR 1963 SC 274 = (1963) 1 SCR 721 18 
AIR 1960 SC 1080 = (1960) 3 SCR 887 12 
AIR 1959 SC 556 = 1959 Supp (1) se 
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AIR 1957 SC 832 = 1958 SCJ 1 12 

AIR 1955 SC 604 = (1955) 2 SCR 374 12 

AIR 1954 SC 224 = 1954 SCR 803 15 
= (1955) 1 SCR 380 


AIR 1954 SC 465 
15, 21 


D. D. Sharma, for Petitioners; R. L. 
Tandon, for Respondents. 


V. S. DESHPANDE, J.:— The peti- 
tioners in this and the connected two writ 
petitions (Civil Writs 224-D of 1965 and 
439-D of 1965) are associations registered 
under Chapter III-A of the Forward Con- 
tracts (Regulation) Act, 1952, (hereafter 
called “the Act” in short) and the Rules fram- 
ed under Sections 28°(1) and 28 (2) (cc) 
thereof to carry on business relating to for- 
ward contracts. They have been affected by 
the following two acts, one of the Central 
Government (Respondent 2) and the other of 
the Forward Markets Commission (Respond- 
ent 1). Firstly, under Section 28 (1) the Cen- 
tral Government may, by notification in the 
Official Gazette, make rules for the purpose of 
carrying into effect the objects of the Act. 
Under Section 28 (2) (cc) in particular and 
without prejudice to the generality of the 
foregoing powers, such rules may provide for 
the manner in which applications for certi- 
ficates of registration may be made under 
Section 14-A and the levy of fees in respect 
of such applications. In exercise of this 
power and apparently to carry out the pur- 
poses of Chapter I-A of the Act, the Cen- 
tral Government amended the Forward Mar- 
kets (Regulation) Rules, 1954 by inserting 
therein Rule 7-A which prescribed that re- 
gistration certificates to recognised and other 
associations concerned with regulation and 
control of forward contracts shall be in 
Forms E and F respectively. Paragraph 2 of 
these forms is as follows :— 

“The registration hereby granted is sub- 
ject to the condition (i) that the said associa- 
_ tion, shall comply with such directions as 
may from time to time be given by the For- 
ward Markets Commission and (ii) that the 
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said association shall not conduct forward 
trading in any commodity other than those 
specified hereunder except with the previous 
approval of the Forward Markets Commis- 
sion.” 


Registration certificates to the petitioners were 
issued in Form F as the petitioners are as- 
sociations which are not recognised under the 
provisions of the Act. The petitioners want- 
ed to conduct forward trading in commodities 
other than those specified in their registration 
certificates. But the Forward Markets Com- 
mission (hereafter called “the Commission”) 
issued directions to the petitioners prohibit- 
ing them from doing so without obtaining 
the prior approval of the Commission in writ- 
ing. The petitioners have, therefore, filed 
these writ petitions against the Union of 
India and the Commission alleging that the 
second condition in the registration certificates 
barring the petitioners from conducting for- 
ward trading in any commodity not specified 
in the registration certificate was ultra vires 
of the Act inasmuch as it could not be said 
to carry out any of the purposes of Chap- 
ter IH-A of the Act. For the same reason, 
the direction issued by the Commission to 
enforce the observance of the said condition 
was also ultra vires the Act. 


2. The defence is contained in the 
counter-affidavit filed by the Secretary of the 
Commission. According to him, registration 
to an association may be either granted or 
tefused by the Commission under Sec. 14-B.- 
Further, the suitability of an association for 
registration can be assessed only with re- 
ference to the. commodity in which the as- 
sociation is to conduct the forward trading 
and the particular type of forward contract 
traded in. In this context, the conditions of 
registration which the Central Government is 
authorised to impose under Section 14-A of 
the Act could include a condition restrict- 
ing the registered associations to certain speci- 
fied commodities in the conduct of forward 
trading. The impugned condition in Form F 
and the direction issued by the Commission 
to enforce it were, therefore, intra vires. 


3. The question for consideration is 
whether it is a purpose of Chapter MI-A of 
the Act containing Sections 14-A, 14-B and 
14-C to prohibit any registered association 
concerned with the regulation and control 
of business in forward contracts from con- 
ducting forward trading in any commodity 
whatever except a commodity or commodities 
which may be specified in the registration 
certificate to be issued by the Commission. 
The answer would depend on the construc- 
tion of the relevant portions of Sections 14-A, 
14-B and 14-C which make up Chapter III-A 
and which are noticed below :— 


“14-A. Certificate of registration to be 
obtained by all associations:— (1) No as- 
sociation concerned with regulation and con- 
trol of business relating to forward contracts 
shall, after the commencement of the For- 
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ward Contracts (Regulation) Amendment Act 
1960 (hereinafter referred to as such com- 
mencement) carry on such business except 
under, and in accordance with, the condi- 
tions of a certificate of registration granted 
under this Act by the Commission. : 


14-B. Grant or refusal of certificate of 
registration :—- On receipt of an application 
under Section 14-A, the Commission, after 
making such inquiry as it considers necessary 
in this behalf, may by order in writing grant 
a certificate of registration or refuse to grant 
it: 

Provided that before refusing to grant 
such certificate, the association shall be given 
an opportunity of being heard in the matter.” 
Section 14-C applies Section 8 (power of Cen- 
tral Government to call for periodical returns 
or direct inquiries to be made) and S. 12-B 
(power of Commission to suspend member 
of recognised association or to prohibit him 
from trading) to a registered association as 
they apply to a recognised association. 

4. Chapter MI-A was inserted in the 
Act by an amendment made in 1960. The 
object of the amendment could be best found 
out by inquiring into the scheme of the rele- 
vant provisions of the Act and the precise 
manner in which this was being supplemented 
by the amendment. 

Scheme of the Act before the amendment :— 


5. The Act seeks to regulate the busi- 
ness of forward contracts which may be 
analysed into two elements, namely, (1) the 
commodities in respect of which the business 
is carried on, and (2) the associations which 
regulate such business carried on among 
themselves by their members. The nature of 
forward contracts is such that they can be 
entered into only by persons acting in associa- 
tion with each other and only when their 
actions are controlled -by the association of 
which they are members. Jt cannot be car- 
ried on by individuals working independently 
on their own in isolation. The Act, there- 
fore, deals only with associations whose mem- 
bers carry on such business. The provisions 
of the Act which deal with the regulation of 
forward trading in certain specified commo- 
dities on the one hand and with the regula- 
tion of the constitution and functioning of 
associations whose members deal in forward 
contracts’ on the other hand may be analysed 
as below. 

Control of commodities: — 


(1) Under Section 15 forward trading 
was prohibited in goods or class of goods 
and in areas specified in the notification issued 
thereunder by the Central Government other- 
wise than between members of a recognised 
association. This prohibition, therefore, acted 
only against unrecognised associations and in 
that sense was a partial prohibition. 

(2) Under Section 17 the Central Gov- 
ernment may by notification prohibit forward 
trading in respect of any goods or class of 
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goods to which the provisions of Section 15 
have not been made applicable. That is to 
say, a total prohibition of forward trading in 
certain commodities could be notified by the 
Government under Section 17 in respect of 
goods in which forward trading only by un- 
recognised associations had not been pro- - 
hibited under Section 15. In respect of the 
goods -so notified under Section 17, the pro-' 
hibition would be total because beth the re- 
cognised and unrecognised associations would 
be ae from forward trading in such 
goods, 


(3) The forward trading partially or 
totally prohibited under Section 15 or 17 did 
not include non-transferable specific delivery 
contracts. Such forward contracts could be 
prohibited by the Central Government by 
notification under Section 18 (3) by applying 
all or any of the provisions of Sections 15 
and/or 17 to them. Persons contravening the 
abovementioned prohibitions were liable to 
penalties specified in Sections 20, 21 and 22 
of the Act. 
control of associations :— 

6. The only way in which the con- - 
stitution and the functioning of the associa- 
tions was regulated was by the provisions for 
the grant of recognition to certain associa- 
tions. An application had to be made for 
recognition under Section 5 specifying the 
commodities in which the members of the as- 
sociation would be forward trading and giv- 
ing other information, Recognition could be 
granted in respect of certain commodities 
under Section 6 and could be withdrawn 
under Section 7. A! recognised association 
had to furnish to the Central Government 
periodical returns relating to its affairs or. 
the affairs of its members as may be pre- 
scribed under Section 8, The Government 
could also direct inquiries into the affairs of 
a recognised association or the affairs of any 
of its members thereunder. While the re- 
cognised association was given the privilege 
of making rules under Section 9-A and bye- 
laws under Section 11, the Central Govern- 
ment had the power to direct what rules 
should be made by the recognised association 
and to amend any rules made by such as- 
sociation under Section 10. Under Section 
11, the bye-laws could be made by the as- 
sociation only with the previous approval of 
the Central Government and such approval 
could be given subject to certain sen diious 
imposed by the Central Government. The 
recognition of an association could also be 
suspended by the Central Government under 
Section 12-B. The governing body of a 
recognised association could be superseded: 
under Section 18 and the business of such 
recognised association could be suspended by 
the Central Government under Section 14. 
Deficiencies in the unamended Act:— 

7. ` While the control of certain com- 
modities affected the un-recognised as well 
as the recognised (under Sections 17 and 
18) and the un-recognised (under Section 1 
associations, there was no general contro 
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against all associations as such not related to 
eand commodities. Functional control 
could be exercised only over the recogni 
associations. The un-recognised associations 
were not subjected to any functional control 
at all. It was necessary. therefore, to amen 
the Act to impose control on the function- 
ing of the un-recognised associations also. 
This could be done in one of two ways, 
namely, (a) by requiring every association to 
be recognised, or (b) by requiring every as- 
sociation to be registered under the Act. The 
latter course was preferred to the former for 
obvious reasons. The recognition of an as- 
sociation implied the conferring of responsi- 
bility on the said association and the privi- 
lege of making rules and bye-laws on it. 
Each association the members of which en- 
gage in forward contracts could not be said 
to be worthy of such recognition. There- 
ore, the second course was adopted and 
Chapter II-A was added to the Act by the 
Amendment of 1960 making it compulsory 
for every association whether recognised or 
not to be registered under the Act. While 
the control over recognised association con- 
tinued as before, new measures of control 
over the un-recognised association were in- 
troduced for the first time in Chapter MI-A 
which was incidentally made applicable also 
to recognised associations. was the 
reason why the registration of a recognised 
association was made a matter of course 
without any application for registration being 
required from it while the registration of an 
un-recognised association could be secured 
only by application which could be either 
granted or rejected. 


8. The above view as to why the 
amendment was made would be found to 
be in accordance with the statement of ob- 
jects and reasons accompanying the Amend- 
Hie Bill of 1960 which, inter alia, stated as 
follows:— . 

“Persons indulging in illegal forward 
trading cannot be prosecuted for want of 
adequate documentary evidence. Further per- 
sons found guilty of violation of the provi- 
sions of the Act often get away with a light 
punishment. Trading outside official hours in 
associations recognised for forward trading 
cannot be stopped under the existing provi- 
sions of the Act. The object of the Bill is 
to remove these and other difficulties which 
have been experienced in the working of the 
Act and to enable the Central Government and 
Forward Markets Commission to exercise a 
stricter control over forward trading activi- 
ties.” 

More specifically, the reason for inserting. 
Chapter III-A was given as follows:— 

` “All associations are required to get 
themselves registered with Forward Markets 
Commission. The registration of association 
will enable the Commission to have a census 
of all associations that are now trading in 
transferable specific delivery contracts in free 
commodities as well as non-transferable soe- 
cific delivery contracts in regulated or pro- 
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hibited commodities, and to ascertain the 


_extent to which such associations misuse 


the non-transferable specific delivery contracts 
for speculative purposes.” 
The Commission in the counter- 


9. 
affidavit have also indicated these to be the 
reasons for the amendment. 


‘Meaning of the provisions of Chapter I1J-A:—~ 


10. The language of Sections 14-A 
and 14-B is general. widely construed it 
could mean that any conditions including the 
prohibition of forward trading in all com- 
modities except those mentioned in the re- 
istration certificate may be imposed under 
ection 14-A and any application for registra- 
tion may be rejected under Section 14-B. Such 
a wide construction cannot be convincing be- 
cause of the following reasons. Firstly, the 
meaning of the amen t has to be un- 
derstood in the context of the pre-existing 
Act. The amendment was not a fresh legisla- 
tion on a clean slate. It was something which 
was added to the existing provisions of the 
Act. The Legislature Saal not have intend- 
ed to duplicate the existing provisions of the 
Act in Chapter II-A. It is only such re- 
ation as was not available under the un- 


_ amended Act that was secured by the amend- 


ment. The only lacuna in the unamended 
Act was that the working of the unecognis- 
Q associations was not subject to the seru- 
tiny and control of the Central Government 
or the Commission in respect of their con- - 
stitution and functioning. This alone wag 
secured by the amendment, As seen above, 
the regulation by the unamended Act wag 
in two distinct P namely, (1) that of 
commodities, and (2) that of associations. 

e powers of commodity control were ade- 
quate. The inadequacy existed only in the ` 
control of unrecognised associations. The 
reason for the amendment was, therefore, to 
supply only this inadequacy. There was no 
reason for the duplication of the commodity 
control which was already adequate, 

li. Con if the amendment is 
a only to fi ee lacuna in the cont- 
rol or the unrecognised associations, the pur- 
pose of the seat ao would be fulfilled and 
the scheme of the Act as a whole would he 
completed. If, on the other hand, Sec. 14-A' 
ig construed to. give to the Central Govern- 
ment a general power of prohibiting forward 
trading in all commodities except those au- 
thorised by the Commission in the registra- 
tion certificate issued to each association, the 
consequences of such interpretation on the 
pre-existing provisions of commodity control, 
namely, Sections 15, 17 and 18, would be to 
make those provisions redundant and even 
otiose. If the Commission were to-have the 
power to prohibit each individual association - 
totally from any forward trading in any com- 
modity whatever except the one specified by 
the Commission in the registration certificate, 
any resort to the provisions of Sections 15, 
17 and 18 would almost become unnecessary, 
Neither the scheme of the unamended Act 
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nor the statement of objects and reasons ac- 
companying the Amending Bill would show 
that the Legislature intended to make sec- 
tions 15, 17 and 18 superfluous by the in- 
sertion of Chapter II-A in the Act. 


12. Thirdly, it is a well-settled rule 
of construction of statutes that general words 
have to be understood in a restricted sense 
as may be necessitated by the object of the 
amendment and the context in which the 
amendment has been made. For in- 
stance, in M. K. Ranganathan v. Government 
of Madras, AIR 1955 SC 604 at 608, Duar 
wati, J., used the objects and reasons append- 
ed to the Bilt which became the amendin 
Act 22 of 1936 for restricting the meaning ot 
the general words “any sale held” to mean 
only sales held through the intervention of 
the Court. He held, therefore, that these words 
did not apply to a sale effected by a secur- 
ed creditor outside the winding up and with- 
out the intervention of the Court. Again in 
Income Tax Commissioner v. Sodra D 
ATR 1957 SC 832 at 839, the same learned 
poes had to deal with section 16 (8) of the 

come Tax Act, 1922 as introduced by 
Act IV of 1987. In construing 
“any individual” and “such indi- 
vidual” occurring therein the learned udge 
held that these general words indicated only 
“males” as was evident from a consideration 
of the statement of objects and reasons a 
pended to the Bill of the amending Act. It 
made clear that the evil which was sought to 
be remedied was the one resulting from the 
widespread practice of husbands entering in- 
to nominal partnerships with their wives, and 
fathers admitting their minor children to the 
benefits of the partnerships of which they 
were members, It was concluded, therefore, 
that the only intention of the Legislature was 
to include the income. derived by the wife or 
a minor child in the total income of the male 
assesseo whether he is the husband or the 
father, as the case may be. The statement 
of objects and reasons sopane to a Bill 
seeking the amendment of the Constitution 
was also utilised for “the purpose of ascertain- 
ne the conditions prevailing at the time the 
Bill was introduced and e purpose for 
which the amendment was made” in Kochuni 
v. State of Madras, AIR 1960 SC 1080 at 
1086 and 1087, The statement of objects and 
reasons is of course not admissible to control 
the clear meaning of an enactment. But 
where two meanings are possible, the state- 
ment of objects and reasons is admissible to 
show which of the two meanings answers the 
need which called for the amendment. The 
circumstances necessitating the amendment do 
not directly influence the construction of the 
words of the amendment but indirectly throw 
light on the subject-matter of the statute éxi- 
stmg before the amendment and pin-point the 
mischief or evil intended to be remedied by 
the amendment. 


13. Fourthly, even according to the 
counter-affidavit of the Commission, the evil 


amendin 
the wo 


sought to be remedied by the amendment 
was the misuse of the non-transferable specific 
delivery contracts which were permitted in 
certain commodities by using them as a garh 
for forward trading in prohibited commodities 
without actual delivery being intended in the 
settlement of such forward contracts. 
The achievement of this object has 
nothing to do with the total prohibition of 
kean trading in all commodities’ imposed 
by the Central Government prescribing the 
Forms E and F of the registration certificate 
and giving the Commission the discretion to 
gear, the commodities in which alone for- 
ward trading would be allowed. The misuse of 
the guise of the non-transferable specific de- 
livery contracts could be made in respect of 
certain commodities either by allor only by 
certain associations, If it occurs in respect of a 
certain commodity by all associations then 
forward trading in that commodity could be 
banned under section 17 and also under sec- 
tion 18. If the misuse is suspected only in 
respect of certain associations, then such as- 
sociations can be suitably dealt with under 
provisions relating to recognised associations 
or under Sections 8 and 12-B which also 
apply to un-recognised registered associations. 
Even an un-recognised unregistered associa- 
tion is liable to penalties under Section 20 
(b) or (e) or under Section 21 (b), (c) 
an e). The Commission has taken the plea 
that “the suitability of an association for 
registration can be assessed only with re- 
ference to the commodity in which the as- 
sociation is to conduct forward trading and 
the particular type of forward contract trad- 
ed. in’. We do not see how this plea squa- 
res with the general defence in the counter- 
affidavit and the statement of objects and 
reasons explaining the scope of the amend- 
ment. It is submitted that the instrument of 
registration is intended to be used to pre- 
vent certain associations from trading in cer- 
tain commodities by the Commission under 
this plea, If the trading in such commodi- 
ties is already banned, then the exclusion of 
such commodities from the registration cer- 
tificate is inevitable. For such a purpose it 
is not necessary for the Central Government 
to impose a total ban on forward trading 
in all commodities in the registration certifi 
cate and to give the Commis- 
sion the discretion to allow it 
in certain commodities. If; on the other 
hand, there is no ban on the forward trading 
of such commodities, can the ban be introduc- 
ed by the registration certificate being res- 
tricted only to certain commodities which 
even exclude forward trading in commodities 
on which there is no ban? This question has 
two aspects, namely, (a) whether such ex- 
clusion of forward tra ing-in open commo- 
dities can be imposed by the Central Cov- 
ernment in making a rile to effectuate the 
purpose of Chapter III-A and (b) whether 
this could be done by the Commission in 
exercise of the power conferred on it by the 


said rule, 


ree 
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G) Tf the Central Government had 
already been given the power to impose the 
various kinds of bans on forward trading of 
certain commodities under sections 15, 17 and 
18, it would be highly improbable that such 
a power would be Cates to the Central Gov- 
ernment again in the garb of the power to 
make rules to carry out the purposes of 
Section 14-A. Further, such rule-making 
power would be so extensive as to go be- 
yond, all the powers conferred by Sections 13, 
17 and 18. The meaning of Chapter III-A 
, is to be ascertained by readi ng Sections 14-A, 

14-B and 14C together. that Chapter 
TIT-A. does is to enable the Commission to 
have a census of all associations trading in 
transferable specific delivery contracts as 
well as non-transferable specific delivery con- 
tracts in regulated or prohibited commodi- 
ties, and to require the registered associations 
to furnish information which would enable 
the Central Government or the Commission 
to exercise control over the functioning of such 
registered associations. It is from such infor- 
mation that the Central Government would 
know whether a registered association is in- 
dulging in any malpractices or not, The ap- 
plication of Sections 8 and 12-B and the penal 
provisions of Sections 20 and 21 applicable 
to un-recognised associations are sufficient to 
enable the Central Government to check the 
malpractices and to punish a registered as- 
sociation. This could not be done before the 
amendment because there was no means for 
securing the information from which the 
malpractices of the um-recognised associa- 
tions could be brought to light. The modest 
object of Chapter III-A is to obtain such in- 
ormation from the registered associations and 
this was in fact so stated in clear terms in 
the objects and reasons which have been 
set out earlier in this judgment. It is not 
necessary to imply any further powers in 
Chapter III-A because action on such infor- 
mation can be taken under Sections 15, 17, 
18, 20 and 21. 


(b) If the Central Government itself does 
not have the power to impose condition No. 
(ii) of, the registration certificate, it would 
follow that the Commission does not have the 
power to implement the said condition or 
to give any direction to implement the same. 


14. Fifthly, the meaning of the pro- 
visions of Chapter II-A has to be under- 
stood in their bearing on each other and in 
the light of. the other provisions of the Act. 


Under sub-section (2) of Section 14-A, the. 


application form to be filled in for seeking 
registration may require the association to 
state the commodities in which its mem- 
bers carry on business of forward trading. 
The reason is not to give the power of com- 
modity control to the Government or the 
Commission but because association specialise 
in forward contract business in certain com- 
modities. The very object of Chapter IT-A 
is to collect all necessary information from 
each applicant for registration and the com- 


£ 
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modities in which the applicant’s members 
deal is a part of such information. It is 
only in this restricted context that the plea 
of the Commission that “the suitability of 
an association for registration can be assess- 
ed only with reference to the commodities 
in which the association is to conduct forward: 
trading and the particular type of forward 
contract traded in” can be understood. This 
only means that the registration would be 
refused. if there is a total ban on the com- 
modities specified in the application for re- 
gistration in respect of all forward trading and 
would be given only with reservation if there 
isap ban. But such total or partial ban 
has to exist already. It cannot be imposed by 
any rule or direction made or issued under 
Section 14-A or Section 14-B and that too in 
respect of an individual applicant. Similarly, 
the information regarding commodities is 
needed for taking action under Section 8 
or Section 12-B which have been made ap- 
plicable to registered associations by Sec- 
tion 14-C. The word “conditions” in Sec- 
tion 14-A does not mean “any conditions’, 
It means only such conditions as subserve 
the purpose of Chapter III-A, i. e. to elicit 
information only and not to take action which 
is already provided for by Sections 15, 17 
and 18. There is a difference between the 





‘powers exercisable by the Central Govern- 


ment under Sections 15, 17 and 18 on the 
one hand, i. e., commodities control, and the 
powers exercisable under Chapter NI-A on 
the other hand, i. e., functional control of as- 
sociations. The former cannot be exercised 
under the latter. For, the former are ap- 


plicable generally to all recognised or 
un-recognised associations in respect of 
specifie commodities or ` transac- 


tions while the latter apply only to the 
individual applicant for registration, It may 
be that in making the amendments of the 
Forward Contracts (Regulation) Rules. 1954 
after the amendment of the Act in 1960 the 
Government thought that registration was 
similar to aig pane and, therefore, the re- 
gistration may be restricted to specified com- 
modities in the same way that the recognition 
could be restricted to specified commodities. 
But the analogy between the two is deceptive 
in this respect. While Section 6 specifically 
authorises the Government to restrict recog- 
nition to specified commodities, no such an- 
thority is given to the Government by Sec- 
tion 14-A. What is absent in Chapter TO-A 
cannot be created by making rules theretinder. 
On the contrary, the difference between Sec- 
tion 6 and Chapter MI-A must be given effect 
to in ing out the different objects of the 
two in rule-making. Rule 7-A and the Forms 
E and F cannot be supported by looking to 
Section 6 which deals only with recognition 
and not with registration. Sections 6, 15, 17 
and 18 are thus contra-indications that the 
power of commodity control could not be 
exercised by the Central Government under 
Chapter IT-A. Further, even the Central 


Government cannot exercise powers given to 
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it by Sections 6, 15, 17 and 18 by making 
rules under Section 14-A, If so, a fortiori the 
Central Government cannot confer power of 
implemeting such rules on the commission. 
The exercise of such a power is thus incom- 
patible with the nature of the Commission. 


15. Lastly, if the construction of the 
language of Chapter II-A is not restricted to 
the purpose of that Chapter, namely, col- 
lecting the necessary information from the 
applicants for registration with a view to re- 

te the activities of the registered associa- 
tions and the word “conditions” in S. 14-A 
is construed to include the second condition 
in Forms E and F of the Registration certifi- 
cate, the effect will be to give the Central 
Government and the Commission such ex- 
tensive powers of regulating forward trading 
by individual associations ag are not confer- 
red on them either by Chapter TI-A or by 
any other provision of the Act. In the exer- 
cise of the power to issue registration certifi- 
cates only for specified commodities and 
imposing a complete ban on forward trading 
in all other commodities, the Central Gov- 
ernment and the Commission are virtually ex- 
ercising the power to license each forward 
trading association in respect of such com- 
modities as they may choose. The conditions 
to be imposed under Section 14-A can relate 
to collection of information which is the 
only guideline indicating the nature of the 
conditions. The power to ban forward trad- 
ing in all commodities and allow them only 
in specified commodities is not the subject- 
matter of Chapter III-A. The exercise of such 
a power by the Government and the Com- 
mission is not, therefore, guided by any pro- 
visions either in Chapter [IJ-A or elsewhere 
in the Act. For, under Sections 15, 17 and 18 
the Central Government has to issue notifica- 
tions of general A pie on: It has no power 
to prohibit each individual association totally 
from all forward trading and to allow it to 
trade only in certain specified commodities 
without issuing notifications under Sections 
15, 17 and 18 and by giving such power to 
the commission. Such individual control of an 
association is quite different from the general 
commodity control exercised under Sections 
15, 17 and 18, It is only when a person or 
a body is authorised to issue licences for 
trading in particular commodities that indivi- 
dual control over the applicants may be exer- 
cised by sucha personor body. en the 
power to issue licences was not guided by the 
provisions of the U. P. Coal Control Order 
1958, the delegation of such power was held 
to be unconstitutional in Dwarka Prasad Laxmi 
Narain v. State of U. P. AIR 1954 SC 224, 
Even the licensing power there was restricted 
to only one commodity, namely, coal. In the 
present case, condition No. (ii) of Forms E 
and F would give such a licensing power to 
the Government and the Commission in res~- 
pect of numberless commodities which may 
run into hundreds. Such a licensing power 
is unheard of in any statute which has been 
or could be framed in conformity with the 
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Constitution. In Harishankar Bagla v. State 
of Madhya Pradesh, AIR 1954 SC 465, guide- 
lines could be found in the statutory provi- 
sions concerned because the control was res- 
tricted to one commodity, namely, textiles. 
One cannot imagine how the Government or 
the Commission could find any guidance 
anywhere in the Act to decide that one re- 
gistered association should be alowed to’ 
trade in one commodity or commodities and 
another association in some different com- 
modities. How can they go on varying the 
commodities for- fo trading by diffe- 
rent associations and on what grounds? One 
can understand that the information supplied 
by the association may be such that the Gov- 
ernment is not satisfied about its worthiness 
to be registered but cannot understand how 
the Government can decide that one associa- 
tion is worthy to be registered for one com- 
modity and another association for another 
commodity and that none of them are worthy 
of being registered in respect of all other 
commodities, If both the associations are 
worthy of being registered, then the commodi. 
ties in which their members should be allow- 
ed to do forward trading would be decided 
by notifications issued under Sections 15, 17 
and 18 by the Central Government and not 
by the decision of the Government and the 
Commission under Section 14-A in the garb 
of framing the second condition of the regist- 
ration certificates and in specifying the com- 
modities while issuing such certificates. Such 
action would be exposed to the objection of 

ing completely arbitrary and such indivi- 
dual control of associations would also be 
an unreasonable restriction on forward trad- 
ing. If Section 14-A is construed to enable 
the Government to frame a rule containing 
the second condition of the registration cer- 
tificates and the Commission to implement 


‘jt, then the rule-making and the implementa- 


tion would both viclate Articles 14 and 19 (1 
(g) of the Constitution. i i 


16. In this context, we may mention 
that the largest number of commodities are 
presently controlled under the Essential Com- 
modities Act, 1955. This is because the said 
Act deals with the subject-matter of trade 
and commerce in and the production, supply 
and distribution of numerous commodities 


(vide Entry 83 of the Concurrent List 
of the Seventh Schedule of _ the 
Constitution). Even under that Act 
the Cen Government has to issue an 


order relating to the control of a commodity 
entrusting such control to the authority spe- 
cified in the order. Each such order relates 
to a specified commodity. Even under that 
Act, no omnibus order has been issued pro- 
hibiting trading in all commodities and em- 
powering a single authority to examine the 
application of each individual licensee and 
restricting the grant of licence only to speci- 
fied commodities. If such a drastic prohibi- 
tion and control could not be thought of 
under an enactment which was intended to 
control the trading of each individual in a 
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specified commodity, a fortiori Parliament 
could not have intended to do sc under the 
Forward Contracts (Regulation) Act which is 
enacted under Entry 48 uf the Umon List 
with an object mainly to regulate forwerd 
contracts as a method of trading and not of 
prohibiting totally forward contracts in all 
commodities and permitting forward trading 
to different associations in different com- 
modities at the discretion of a single autho- 
rity. Between the two possible constructions 
of Chapter II-A, namely, (1) restricted to 
the purposes of Chapter MI-A and (2) un- 
restricted by any purpose either of Chapter 
DI-A or of the Act, the former is preferable 
because it would save Section 14-A from be- 
ing unconstitutional. 


17. The conclusion that the second 
condition of the registration certificate is 
ultra vires Section 14-A is supported by the 
reasoning uf the previous decisions in The 
Bullion and Agricultural Produce Exchange 
Ltd. v. Forward Markets Commission, 1966 
LJ 449 Ae S. Pathak, J.), and Union of India 
v. Rajdhani Grains and Jaggery Exchange 
Ltd., AIR 1973 Delhi 1 (T. V. R. Tatachari, 
t as his Lordship then was, and Jagjit Singh 
.). In Union of India v. The Bullion- and 
Agricultural Produce Exchange Ltd., AIR 
1973 All 205, the decision of R. S. Pathak, 

. in 1966 LT 449 was set aside in appeal 
y Satish Chandra and N. D. Ojha, JJ. who 
differed from the Division Beach of this 
Court in their conclusion as to the validity of 
the impugned condition. It is this diffe- 
sya which is to be considered by this Full 
ench. 





18. The Division Bench of the 
Allahabad Min Court was of the view that 
the previous decisions concentrated their at- 
tention on S.14-A but did not notice some 
other provisions of the Act which could jus- 
tify the imposition of the impugned condi- 
tion in the registration certificates. The 
learned Judges relied on Section 3 and clause 
(f) of S. 4 of the Act which enabled the Cen- 
tral Government to confer on the Commis- 
sion powers by making rules. There were 
only two limits to the conferring of such 
powers, namely, : a contra-indication in the 
Act itself and (2) the incompatibility of the 
nature of the power with the purpose of the 
Commission (Vide I. P. Gupta v. W. R. 
Natu, AIR 1968 SC 274). The learned 
Judges were of the view that the impugned 
rule conferring the impugned power on the 
Commission could be upheld in view of Sec- 
tion 4 (f). With respect, the Central Govern- 
ment could confer only such powers under 
Sechon 4 (f) on the Commission as the 
Government itself had under the Act. As 
already stated above, the power of deciding 
in respect of each individual association as 
tc in what coramodities its members shuuld 
be allowed to trade is not possessed by the 
Government itself unde: the Act. Nu questica, 

erefcre, cuuld arise of tne Government 
conferring such a power on the Commi: -ige 
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19, Secondly, the learned Judges of 
tha Allahabad High Court held that Section 
14-A did not contra-indicate the conferment 
of such a power by the Government on the 
Commission. Again, with respect, we would| 

oint out that rule 7-A and the Forms E ane 
of the registration certificate were made 
only to carry out the purposes 9° Chapter! 
III-A. Since such individual control of as- 
sociations in respect of commodities was not 
a purpose of Chapter III-A, the contra-indi- 


cation is plain and the framing of the im- 
pugned rule and tho condition is ruled out 
thereby. 

20. Thirdly, it was said that the con- 


cept of “carrying on” business could not be 
divorced from the commodities in which the 
business was carried on. This is why the 
notifications issued under Secticns 15, 17 and 
18 had to relate to certain commodities. 
This having been, done the control of the 
carrying on of business relating to commodi- 
ties was secured by the provisions. Chapter 
II-A only provided for the census or enume- 
ration of the registered associations and the 
securing of information relating to them 
which would help the Central Government 
or the Commission to prevent indulging in 
malpractices by any of them. Restricting an 
association and its members to forward trad- 
ing in certain specified commodities is not a 
method of preventing malpractices in forward 
trading in commodities which were excluded 
from their registration certificates. At the 
time of the registration it could not be said 
that after registration the association would 
indulge in malpractices in forward trading in 
a particular commodity in future. Similarly, 
at the time of the registration of un un-re- 
cognised association the Government could 
not know that the said association had in- 
dulged in malpractices in respect of a parti- 
cular commodity as the Government had no 
method of obtaining any information about 
an un-recognised association prior to the 
amendment of the Act made in 1960. Tho 
exclusion of commodities from the registra- 
tion certificates of such associations could 
not, therefore, be justified by the past his- 
tory of the associations. From the statement. 
of objects and reasons cf the amending Bill 
as also from the pleas in defence, it appears 
that the malpractices are indulged in certain 
types of forward contracts in respect of cer- 
tain commodities and by certain associations. 
The first two could be prohibited by notifica- 
tions under Sections 18, 15 and 17. The as- 
scciaticns could be deak with under Sec- 
tiuns 20 and 21 They cuuics not be dealt 
with either under Section 14-A or under any 
other provision of the Act in the inanver tro- 


serbed by Rule 7-A and the impugned con- 
dition. 
2l. Lastiy, reference was mače to 


the decisions of the Supreme Court in AIR 
1954 SC 485 already referred te above. and 
P. V. Sivarajan v. Unior cf India, ATR 1959 
£C 558. Both these Jemsions were concerned 
with the regulation of single commodities | 
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Nono of thom has any bearing on the ae ie 
tion attemp by the impugned condition 
which forbids forward trading in all commodi- 
ties and permits only in certain commodities 
which may be chosen by the Commission from 
hundreds of commodities. On a careful con- 
sideration, therefore, we are unable to agree 
with the decision of the Division Bench of 
the Allahabad High Court. 


22, For the reasons stated above, the 
writ petitions are allowed and Condition No. 
(ii) in paragraph 2 of Form F of the re- 
gistration certificate (that the said associa- 
tion shall not conduct forward trading in any 
commodity other than those specified there- 
under except with the previous approval of 
the Forward Markets Commission) made 
under Rule 7-A of the Forward Contracts (Re- 
a Rules, 1954 is quashed along with 
the directions issued by the Commission to 
the petitioners uot to regulate the business of 
forward trading of its members in commodities 
other than those specified in their registration 
certificates. In the circumstances, we order 
the parties to bear their own costs. 

Petitions allowed. 
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Satnam Singh and another, Appellants 
v. Mohinder Singh and others, Respondents. 
Second Appeal No. 22 of 1966, D/- 28- 
5-1974°. 


-  {A) Civil P. C. (1908), O. 22, R. 4 — 
Re-hearing of appeal — Death of one of 
respondents — Fact not known — Delivery 
of judgment afier expiry of period for im- 
pleading legal representatives — Judgment 
was treated as non-existent and appeal was 
allowed to be re-heard. (AIR 1928 Lah 784 
Relied on). (Paras 7, 16) 

(B) Limitation Act (1968), Section 5 — 
Application to implead legal representatives 
-— Absence of knowledge of death even, on 
the part of the counsel of deceased party — 
Whether sufficient cause. 


The fact that one of the respondents had 
died during pendency of appeal was not 
known even to the counsel of the deceased 
party. The judgment was delivered on 
15-11-1972 in ignorance of this fact. The ap- 
pellants-applicants discovered the death of 
the respondent on 28-1-1973. The applica- 
tion to implead legal representatives was filed 
on 30-1-1973 with a list of all the legal re- 
presentatives. Held that there was icient 
cause far condoning the delay in making the 


application, {AIK i964 SC 215 Relied on). _ 
_(Paras 10, 15) 
- Cases Reterred: Chbronoiogicsi Paras 


AIR 1964 SC 215 = (1964) 3 SCR 4867- 10 


(From order of M. L. Jain, Addl. Dist. J. 
Delh: D/- 4-8-1966). 


1.R/AS/F280/74/MBR 


a ad 


Satnam Singh v. Mohinder Singh (D..K. Kapur J) 


A. I. R. 
am aoe Punj 335 = 62 Pun LR 188 


9 
AIR 1998 Lah 784 = 112 Ind Cas 704 € 
(1910) ILR 88 Mad 167 = 6 Mad LT 271 


6 
Anoop Singh, for Appellants; Man Mohan 
Singh, for Respondents. 


JUDGMENT:— There are a number of 
applications before me which will be decided 
by this uaemene There was a second ap- 
peal, R. S. A. No. 22 of 1966, instituted by 
Satnam Singh and another versus Mohinder 
Singh and others, which was decided by me 
on 15th November, 1972. One of the res- 
pondents in that case was Shri Amar Nath 
son of Shri Nihal Chand. At the hearing 
of the appeal, the appellants were represent- 
ed by Mr. Anoop Singh, Advocate, and the 
respondents by Mr. N. D. Bali, Advocate. 
Tbe appeal was decided on the assumption 
that the parties were alive and no men- 
tion was made that Shri Amar Nath, res- 
pondent No. 3, was dead. In fact, his Ad- 
vocate did not bring this fact to the notice of 
the Court. The judgment, as I have men- 
tioned above, was delivered on 15th Novem- 
ber, 1972, and the appeal was accepted. On 
30th January, 1973, free separate applica- 
tions on behalf of the appellants were filed 
in this Court. They were Civil Miscellaneous 
Nos, 456 to 458 of 1973. In these applica- 
tions, it was stated that Shri Amar Nath 
had died on 21st June, 1972 and the fact that _ 
he had died was not known to the appellants at 
the time the appeal was heard. It was 
also stated that the appellants had only dis- 
covered that Shri Amar Nath had died when 
they had gone to take steps to execute the 
sale-deed in their favour. I may mention 
that the suit out of which the aforemention- 
ed appeal arose, was a suit for specific per- 
formance of a nag? property situated in 
the Sabzi Mandi Area in Delhi Thus, the 
case of the successful appellants before this 
Court, was that they discovered the death 
of respondent No. 8, on 26th January, 1973. 
It was explained in C. M. No, 456 of 1973, 
that the appellants had gone on 14th Janu- 
ary, 1973, to the Lal Bagh Locality where 
Shri Amar Nath originally resided and learnt 
that he had shifted from there to a trans- 
Jamuna colony. Later they had learnt his 
address from Sardar Pritam Singh Krishna 
Nagar, Delhi-51, and subsequently on 26th 
January, 1973, had learnt from Shrimati Sodhi 
that her husband, Shri Amar Nath had died 
on 2ist June, 197%. The legal representa- 
tives of the deceased, Shri Amar Nath were 
mentio in paragraph & of this application, 
In the end, it was prayed that the abatement 
should be set aside and the other application 
for condoning the delay should also be con- 
sidered. Along with this application, C. M. 
457/73 was Hled under Section 5 of the Limi- 
tation Act, stating that on account of the 
reasons stated In the application fust men- 
tioned, thers wee sufficient cause for condon- 
jug the delay. T'o third application, C. M. 
No. 458 of 1975, was uuder Order 82, Rule J 
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of the Code of Civil Procedure praying that 
Shri Kul Bhushan son of Shri Amar Nath 
should be appointed as a Guardian-ad-litem 
of his minor sister Kumari Usha. 


9, These three applications were 
placed before me for consideration and I 
was very doubtful as to the procedure that 
was to be adopted in a case like the pre- 
sent in view of the fact that the appeal had 
already been decided. 


3. Subsequently, the appellant again 
filed two more applications, which have been 
numbered as Civil Miscellaneous Nos. 1422 
and 1423 of 1973. The former application 
is also under Order 22, Rules 2 and 4 and 
Section ce ais ae Civil pes 

raying that the proceedings so tar in the 
: T should be set aside and the appeal 
Tod be re-heard after impleading the legal 
representatives of the deceased respondent 
No. 3. The other application was concern 
with the appointment of Shri Kul Bhushan as 
Guardian-ad-litem of the minor Kumari Usha. 
This application was, more „or less, the same 
as C, M. No. 458 of 1973. 


4. Notice was given to the legal re- 
presentatives of respondent No. 3 and then 
these applications were heard. 


5. The case before me is quite an 
unprecedented one, because the various ap- 
lications mentioned above have been o 
beroe the Court after the appeal had dy 
been decided by me, and I was of the view 
at first, that once the appeal has been de- 
cided, this Court ceases to have any jurisdic- 
tion in the matter. I find that this view is 
not altogether correct. A number of cases 
have been placed before me for considering 
the exact procedure to be adopted in a 
situation like the present. 

6. In Tcta Ram v. Kundan, AIR 
1928 Lah 784, the point that arose before 
the Bench was that a decree had been passed 
after the death of a party in ignorance of 
his death. The Court was of the view that 
the proper procedure to be adopted was to 
treat the proceedings as being not ee 
null and void, but to re-open the proceedings. 
The facts of the case are clarified by the 
following passage from the judgment:— 

“Tt appears that another vendee, Chuni 
Lal by name, died on 8th July, 1921 during 
the pendency of the suit in the trial Court; 
and that his legal resentative was not 
brought on the record. The learned counsel 
for the appellants urges that the failure. of 
the plaintiffs to implead the legal representa- 
tive resul+=d in the abatement of suit. It is, 
however clear that the decrees granting pre- 
emption was made by the trial Judge on 4th 
January, 1922, before the expiry of six months 
(which was the period applicable at that 
time to an application to implead the legal 
representative of deceased defendant) from 
the date of the death of Chuni Lal and it 
cannot be said that the suit had abated as 
against the deceased, The decree was, no 
doubt passed against the defendante one nf 
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whom had died before the date of the decree, 
and the question for consideration is whether 


it should be treated as a nullity. 


I do not think that the decree can be 
treated as a nullity in the sense that it can 
be ignored altogether. As pointed out in 
Goda Coopooraizizr v. Soondarammal, (1910) 
ILR 33 Mad 167, a decree passed after the 
death of a party to the suit or appeal is not 
an absolute nullity, Such a decree is not 
void nor is it open to collateral attack but it 
is erroneous and liable to be set aside.” 
This passage indicates that the Court had 
taken the view that the proceedings should 
be set aside and all the parties should be plac- 

in the same position as if the legal repre- 
sentatives had been brought on the record 
at the proper time. Strangely enough, this 
judgment has been differently interpreted by 
counsel on both sides. Learned counsel for 
the appellants-applicants states that this case 
is on fours with the situation in this case 
and I should merely set aside the proceedings 
and order the re-hearing of the appeal. On 
the other hand, counsel for the legal: repre- 
sentatives of the third respondent contends 
that the’ period of limitation had already ex- 
pired at the time the judgment was delivered 
and hence a valuable right had arisen in 
favour of the legal representatives, which 
could not be rectified by bringing them on 
record and rehearing the appeal. It is sub- 
mitted that the judgment should be allowed 
to stand as it is and the appellants should 
suffer the consequences of not having im- 
pleaded the legal representatives. In answer 
to this, counsel for the appellants contends 
that if the tee is not re-heard, it cannot be 
executed and it means that virtually all 
advantage flowing to the appellants from 
the judgment is lost. 


7. On a careful consideration of the 
circumstances of this case, I am of the view 
that the first point that requires consideration 
is, whether the decision in the Se_ond Appeal 
can be treated as a nullity and, therefore, of 
no legal eftect. In order to decide this point 
it is necessary to note that the provisions of 
Order 22 of the Code. which provide for 
abatement of proceedings, do not require any 
formal order, If a party to a suit dies, then 
the abatement is automatic, Thus, the real 
and true legal effect of the death of respon- 
dent No. 8, was that the appeal abated when 
the legal representatives of the deceased res- 
pondent No. 8 were not brought on record 
within the requisite period. ‘The law envi- 
sages two stages in this connection. There is 
a period during which the appellants could 
have impleaded the legal representatives, and 
there was a further Pod as which they 
could have applied to set aside the abate- 
ment. The total period allowed by law is 
150 days, After the period of 150 da 
has expired, then, the appellants could app 
to set aside the abatement only after getting 
the delay condoned under Section 5 of the 
Limitation Act. These points are well settl- 

Turning now to the facts of this case 
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and the dates, the position would be as 
follows Firstly, the third respondent died 
on 2lst June, 1972, The statutory period 
for impleading his legal representatives ex- 
pired after days. That would be some 
time in September 1972. In actual fact, the 
appeal was decided by me on 15th Novem- 
ber, 1972, by an oral judgment. On that 
date, the period of 90 days having expired, 
the appeal had abated as the legal represen- 
tatives were not on record. The abatement 
was automatic and did not require any order 
of the Court. The only reason that the ap- 
peal was heard and determined by me, was 
because no one was aware of the fact that res- 

ondent No. 3 had died. Even his advocate 
Mr. N. D. Bali was unaware of his death. 
The decision in the appeal does not at all 
affect the question of abatement. I there- 
fore, hold that the appeal had abated, in spite 
of the fact that I decided the same by a 
judgment dated 15th November, 1972. As 
indicated in the above quoted judgment, the 
proper procedure is to set aside the proceed- 
ings after the appeal had abated and thus 
to consider the case as if no judgment had 
been delivered. On the facts, I thus have 
to treat the judgment of 15th November, 1972 
as being non-existent. I may mention that 
the difference between this case and the 
case decided by the Lahore High Court was 
the fact that in that case the decree of the 
trial Court was passed before the period for 
impleading the legal representatives had ex- 
pired and thus, the case had not abated be- 
fore the date of the judgment. 


8. Now, having treated this case as 
one that had abated by reason of the legal 
representatives not capa been impleaded, I 
have to decide whether the period tor setting 
aside the abatement can be extended in view 
of the application under Section 5 of the 
Limitation Act. 


9. It is well-settled that a mere lack 
of knowledge concerning the death of the 
respondent is not a sufficient ground for ex- 
tending the period under Section 5 of the 
Limitation Act, It is observed in Firm Dittu 
Ram Eyedan v. Ompress Co.; Ltd. Fazilka 
AIR 1960 Punjab 835 (FB), which is a deci- 
sion by a Full Bench, that ignorance of the 
death is not per se sufficient cause for extend- 
ing the period of limitation by recourse to 
Section 5 of the Limitation Act. However, 
on the facts of that case, the Court was able 
to find that there was sufficient cause to 
e:tead the period of limitation. 

10. In Union of India v. Ram Charan 
_ AIR 1964 SC 215, it was held by the Sup- 
reme Court that mere allegation that the 
death of the opposite party was not known 
was insufficient for the purpose of Sec, 5 
of the Limitation Act, It was stated:— 


“This means that the applicant had to 
allege and establish facts which, in the view 
of the Court, bea sufficient reason for his not 
making the application for bringing on re- 
«crd the legal representatives of the deceased 
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within time. If no such facts are alleged none 
can be established and, in that case the Court 
cannot set aside the abatement of the suit 
unless the very circumstances of the case 
make it so obvious that the Court be in a 
position to hold that there was sufficient 
cause for the applicant’s not continuing the 
suit by taking necessary steps within the 
period of limitation. Such would be a very 
rare case, 


There is another passage in the judgment, 
which is of some help in view of the extra- 
ordinary circumstances that arise in the pre- 
sent case. That passage reads:— 

“The legislature might have expected that 
ordinarily the interval between two succes- 
sive hearings of a suit will -be much within 
three months and the absence of any defen- 
dant within that period at a certain hearing 
may be accounted by his counsel or some re- 
lation to be due to his death or may make 
the plaintiff Inquisitive about the reasons for 
the other party’s absence.” 

Turning again to the facts of this case, it 
is to be recalled that the third respondent 
died on ait Jane 1972, and the appeal was 
heard on 15th November, 1972. ere was 
just time on the date of hearing for the ap- 
pelllants to make an application for settin 

aside the abatement within the feecHibel 
period of 150 days. This they could have done 
if a statement had been made by counsel for 
respondent No, 3 that his client had died. It 
is noteworthy that no such statement was 
made. In fact, not only the appellants, but 
even the counsel of respondent No. 3, and 
naturally the Court proceeded on the basis 
that respondent No. 3 was still alive. This 
would mean that the appellants certainly 
could not suspect on 15th November, 1972, 
that the third respondent was dead and they 
had to move an pacts to set aside the 
abatement. The judgment cited above, shows 
that the mere absence of knowledge of death 
is not sufficient cause, but if at the hearin 
the counsel of a deceased party appears Aa 
does not point out that his client is dead, 
then the opposite party can naturally say that 

e had no reason to suspect that the appeal 
had abated, or that it was necessary to im- 
plead the legal representatives. 


= Hl This brings me to the period 
after 15th November, 1972, It is stated in 
the application, C. M. No. 456/73, which is 
supported by the affidavit of the first a 
a ant that the appellants discovered the 
eath of Shri Amar Nath on 26th January, 
1973. The circumstances appearing in that 
application can now be set out in a little more 
detail, as the question we have to see in how 
far the appellants had sufficient cause for 
delaying at the application for setting aside 
the abatement. 


12. The ata Me states that the 
certified copy of the judgment delivered by 
myself on 15th November, 1972, was ap- 
plied for on 16th November, 1972, and issu- 
ed on 18th December, 1972. Thereafter, the 
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appellants had to take steps to execute the 
decree for specific performauce in their 
favour. They went to enquire the residence 
of respondent No. 8, and found that he had 
KE his residence. This discovery was 
made on l4th January, 1973. On 2lst Janu- 
ary, 1973, they discovered that the third res- 
pondent had shifted to House No. 82, Ram 
Nagar, Krishna Nagar, Delhi 51. On 26th 
paua 1978, they learnt that Shri Amar 

ath, respondent No. 3 had died on 2lst 
June, 1972. The application itself is dated 
27th January, 1978, and was filed in this 
Court on 80th January, 1973. The affidavit 
which accompanies this application was 
sworn on 27th January, 1973. This is then 
e explanation for the delay after 15th 

ovember, 1972. To my mind, it is legiti- 
mate to expect the appellants to take some 
time before they could have discovered the 
death of Shri Amar Nath respondent No. 3 
in the special circumstances of this case. 


13. Now a reply has been filed along 
with an affidavit of Shri Kul Bhushan, son 
of the deceased respondent No. 3. It is stat- 
ed that the facts set out in the application are 
incorrect as far as the information about the 
death of Shri Amar Nath is concerned. It 
is stated that the application is incorrect, be- 
cause in fact Shrimati Sodhi was not in Delhi 
on the said date. No one from the appel- 
lants visited the house of the deceased and 
never met Mrs. Sodhi”. 


14, No doubt the reply filed on 
behalf of the legal representatives raises a 
contested question of fact. It suggests that 
the appellants did not discover on 26-1-1973 
from Shrimati Sodhi that Shri Amar Nath, 
her husband, had died on 21st June, 1972. 
The date of death is, however, not disputed. 
Now, the learned counsel for the legal repre- 
sentatives suggests that this question should 
be tried on oral evidence. I do not think this 
is necessary, because even if the reply is cor- 
rect, it does not show how the appellants dis- 
covered the death of Shri Amar Nath. If 
Shrimati Sodhi did not tell them that her 
late husband had died on 21st June, 1972, 
then it would mean that the appellants had 
learnt this fact from some other source, which 
is quite un-known, 


15. Now, the time interval between 
15th November, 1972 and 26th January, 1973 
is only just over two months. Admittedly, 
nobody stated before the Court on 15th 
November, 1972, that Shri Amar Nath had 

ied; this means that the fact of Shri Amar 
Nath’s death could only be discovered by 
the appellants at some subsequent time. The 
appellants had explained that they took some 
time to get the copies of the judgment and 
decree of this Court and, thereafter tried to 
find out where Shri Amar Nath lived. They 
found that he had changed his residence and 
then discovered that he had died. It is quite 
possible that they might have made the dis- 
covery from some one else whom they took 
to be Mrs. Sodhi. It is quite possible that 
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they might have aiscovered the deat: through! 
some neighbour or from some other source. 
I de not think it is quite necessary to ascer- 
tain with certainty as to hom the discovery, 
was made from. I think it is sufficient to 
notices that on 15th November. 1972, they had| . 
no reason to suspect that Shri Amar Nath had 
died and they moved the Court en Oth 
Janne , 1978, to set aside the abatement.į 
think they had sufficient cause for the 

delay in making the application in the ecn- 
liar circumstances of this case. I feel, -am 
fortified in my view by the impression tnat 
as there were three respondents impieaded! 
in the appeal before the Couri, who were, 
all represented by one and the same counsel, 
there was no reason why the other respon-} 
dents could not have informed the Court that 
the third respondent was dead. As they did 
not do so, the only inference to be drawn is 
that on 15th November, 1972, none of the 
apla nor the surviving respondents knew 
of the death of respondent No. $. Similarly, 
even the counsel for respondent No. 3 was 
unaware of his death, The subsequent period 
up to 30th January, 1978, is a natural period, 
in view, which must have elapsed before the 
appellants could have discovered the fact that 
Shri Amar Nath had di Furthermore, 
as all the legal representatives of Shri Amar 
Nath are mentioned in the application, dated 
27th January, 1978, I must hold that the 
appellants must have made enquiries to as- 
certain this from some one closely connected 
with the family of the late Shri Amar Nath. 
This leads to the conclusion that the appel- 
lants have shown sufficient cause for con- 
doning the delay in filing the application to 
implead the legal representatives, within the 
meaning of Section 5 of the Limitation Act. 
I thus condone the delay and allow C. M. 
No. 457/78, which is the application under 
Section 5 of the Limitation Act, 1963. 

16. The application numbered as C. 
M. 1422/73 is an application under Section 
151 of the Code of Civil Procedure, praying 
that the appeal be heard de novo after set- 
ting aside the judgment dated 15th Novem- 
ber, 1972. I have already concluded in the 
above discussion that the appeal had abated 
before 15th November, 1972, and thus the 
judgment delivered on that day had to be 
disregarded. I now hold that the said 
udgment is of no legal effect and the appeal 

to proce as if the judgment had not 
been delivered. C. M. No. 1422/78 is allow- 
ed to this extent, 


17. The application numbered as 
C. M. 456/78, is an application to set aside 
the abatement of R. S. A. No. 22 of 1986. 
In view of my conclusions stated above and 
discussed in detail earlier, I have come to 
the conclusion that the appeal did abate. As 
I have already condoned the delay in apply- 
ing for setting aside the abatement, while 
deciding C. M. No. 457 of 1973, I can now 
proceed to decide this application. I, therefore 
set aside the abatement of the appeal and 
proceed to pass an order to implead the 
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legal represontatives of the deceased, Shri 
Amar Nath. The namzs of the legal repre- 
sentatives are set out in paragraph 8 of the 
application; they are the widow, three sons 
aac: four daughters of the deceased. In the 
reply to this application, the legal represen- 
` tatives have stated that two of these persons 
are not the legal representatives of the de- 
ceased. The persons objected to are Brij 
Bushan and Kumari Usha. I accept this re- 
ply and direct that of the 8 persons men- 
tioned in para. 8 of the application Shrimati 
Sodhi, Shri Kul Bhusan, Shri Bharat Bhusan, 
Shrimati Sharda, Shrimati Snehlata and Shri- 
mati Mohini may be joined as parties and Shri 
Brij Bhushan and Kumari Usha, the two ie 
representatives objected to need not be 
joined. -The array of parties may be suitably 
amended to bring on record the newly im- 

leaded legal representatives of respondent 

o. 8, Shri Amar Nath, deceased. 

18. Turning now to C. M. No, 458 
of 1978, I find that this is an application to 
appoint Shri Kul Bhushan as the guardian-ad- 
litem of his minor sister Kumari Usha. As 


observed already, the legal, representatives . 


have stated that there is no such person, In 
the reply, the statement made by the legal 
representatives, which is supported by what 
counsel has stated in Court, I reject C. M. 
No. 458 of 1973, on the ground that there is 
no legal representatives named Kumari Usha, 
C. M. No, 1428 of 1978 is virtually for the 
same relief and is also disallowed. 

“19. The result of these orders is that 
the appeal has now to be reheard after the 
necessary amendments have been made in 
the memorandum of parties as directed above. 
Notice of the re-hearing of the Appen will 
issue to the respondents including the newl 
impleaded leg representatives, Althou 
the main prayer of the appellants has been 
allowed, in view of the fact that these appli- 
cations involved a decision concerning an 
unusual and almost unpr ented procedu- 
ral questions, I leave the parties to bear 
their own costs as far as the hearing of these 


applications is concern 
j Order accordingly. 


- 
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Sunder Lal and others, Petitioners v. 
Balwant Hanmant Alurkar, Respondent. 

Civil Revision No. 804 of 1974, D/- 28- 
8-1974°*, 

(A) Motor Vehicles Act (1989), Sec- 
tion 110-C (1) — Scope of power under — 
Unfettered by other provisions of the Act 
or the Rules framed thereunder -— But the 
procedure devised by Tribunal should not be 
contrary to the Statute or rules framed there- 


*(Against order of P. S. Sukla, Motor Acci- 
Jenks Claims Tribunal Delhi 143-1974.) 


LR/AS/F281/74/VSS 





_ such 


f A; I. R 
under —— Tribunal can allow amendment of 


claim petition. (Civil P. C. (1908), Or. 6 
Rule 17). (Case Law discussed). 

~ (Paras 2, 3, 5) 
Cases Referred: Chronological Paras 
1969 ACJ 76 = 82 Mad LW 62, 2 
1988 ACT 360 2 
AIR 1964 Punj 235 = 66 Pun LR 156 4 
AIR 1958 Pat 427 = 1957 BLJR 705 2 


(1957) 59 Pun LR 45 
S. C. Dhanda, for 
Nagraja, for Respondent. 


ORDER:— It is contended that the 
Motor Accidents Claims Tribunal could not 
have exercised the power contained in Order 
6, Rule 17 of the Code of Civil Procedure, 
inasmuch as the provision had not been made 
available to the said Tribunal either by any 
provisions in the Motor Vehicles Act or by 
any rule framed thereunder. 


2, Mr. Dhanda has cited 1969 ACT 
76 (Mad), 1968 ACJ 360 (Punj) and AIR 1958 
Pat 427 none of the cases the High 
Court became concerned with Section 110-C 
of the Motor Vehicles Act. Sub-section (1) 
in t provision is:— 


“In holding an 
110-B, the Claims 


4 
Petitioners; K, R. 


inquiry under Section 
ribunal . may, subject to 


any rules that may be made in this ehalf, 
low such summary procedure as it thinks 


The comprehensive power given by the afore- 

“quoted provision is unfettered by the other 
provisions in the Act and the Rules framed 
thereunder. 


8. Rules framed under a statute can- 
not override the provisions contained in it. The 
rule-making power itself is delegated by a 
provision in the statute. It is no doubt true 
that certain provisions of the Code of Civil 
Procedure have been specifically made ap- 
plicable by sub-section (2) of Séction 110-C 
as well as by the Rules framed under the 
Motor Vehicles Act, but the scope of the 
power given by sub-section (1) of Section 
110-C is to be appreciated in the light of 
Section 110-B which is specifically mentioned 
therein. When an application for compensa- 
tion is preferred under Section 110-A the 
Tribunal deals with it in terms of Section 
110-B, That provision prescribes that on re- 
ceipt of an application for compensation made 
under Section 110-A the Tribunal shall after 
prin the parties an opportunity of o 

ME hold an ney into the claim an 
may make an award determining the amount 
of compensation which appears to be just 
and the Tribunal has to specify the person 
or persons to whom the compensation shall 
be paid. The Tribunal has to specify the 
amount in the award and has to clearly state 
as to whether it shall be paid by the ‘in- 
surer or the owner or transferee of the vehi- 
cle involved in the accident or by all or any 
of them. In making the determination with- 
in Section 110-B the Tribunal is to ae 

Summary procedure as it thinks fit, 


| 
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Where after an application has been prefer- . 


red in time the applicant finds that the in- 
juries sustained by him are found to have 
caused such physical infirmity which may 
call for claiming higher compensation, 

he be without the right to claim an amend- 
ment of the application originally made by 
him under Section 11-A? Will not the Tri- 
bunal be able within the scope of Section 


110-C (1) to follow the pee which per- 


mits the allowing or refusing of the amend- 
-ment sought? 

4, The learned counsel appearing for 
the respondent has cited New India Assurance 
Co. v. Punjab Roadways, AIR 1964 Punj 
235, in which the learned Judges noticed the 
observations made by Bhan C. J. in 
Mathra Das v. Om Parkash, (1957) 59 Punj 
LR 45 to the effect that in the absence of a 
restraining provision a Tribunal is at liberty 
to follow any procedure that it may choose 
to evolve for itself so long as the procedure 
is orderly and consistent with the rules of 
natural justice and does not contravene the 
provisions of the statute under which the 
Tribunal is functioning. 

5. Where no procedure is s ecially 
devised by a special enactment and the Tri- 
bunal created by it is given the power as is 
visible from Section 110-C to follow such 
summary procedure as it thinks fit, the Tri- 
bunal can exercise its discretion in devising 
the procedure, provided the procedure so de- 
ised. does not infringe any of the provisions 
contained in the statute or the Rules framed 
thereunder. Mr. Dhanda submits at this 
stage that if it is reserved to the petitioner 
to raise the ground at the time of the appeal 
against the order which may be p : de- 
termining the compensation payable to the 
respondent that the application initially made 
under Section 110-A could not have been 
amended then he would not be pressing the 
petition. I am of the view that the petition 
should be allowed to be withdrawn without 
prejudice to the right of the present petitioner 
to urge at the time of an appeal against the 
ultimate determination of compensation as to 
whether the compensation could have been or 
not determined on the basis of the applica- 
tion which has been allowed to be amended. 
With this reservation this petition is dismis- 
sed as withdrawn. 

With reservation petition dismissed. 
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Mrs. Des Raj Chopra and others, Peti- 
ee v. Puran Mal and others, Respon- 
ents. i 


C. M. (M) No. 164 of 1974, D/- 27-8- 
ion (M) 4, D/ 


(A) Evidence Act (1872), Sections 137 
and 188 — Who-is entitled to cross-examine 
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—, Eviction application impleading alleged 
sub-tenants as respondents — Right of one 
of them to cross-examine witness produced. by 
another cannot be refused. merely on ground 
of common defence. 

The evidence of the witness produced by 
the alleged sub-tenant would be inadmissible 
once the other alleged sub-tenant is refused 
permission to cross-examine him, AIR 1917 
Cal 264 and AIR 1928 Mad 919 and (1946) 
48 Bom LR 86. Disti Ea bee AIR 1966 
Bal 229 and (1894) Probate Division 248 
Relied on. (Para 18) 

(B) Constitution of India, Article 227 — 
Discretionary order — Trial Court denying to 
a party to litigation basic right to cross-exa- 
mine a witness — Order is not discretionary 
— It is against settled notions of jurispru- 
dence and fair trial and must be set aside. 
AIR 1957 SC 882, Followed. 

(Paras 17, 19) ` 


Cases Referred: Chronological Paras 
AIR 1974 Delhi 32 = 1973 Rajdhani LR 
315 16 
16 

AIR 1972 Mad 15 = 84 Mad LW 518 16 
AIR 1966 Raj 229 = 1965 Raj LW 3846 
2 


Í 
AIR 1957 SC 882 = 1958 SCR 499 . 18 
(1946) 48 Bom LR 36 11 
ATR 1928 Mad 919 = 109 Ind Cas 170 10 
AIR 1917 Cal 264 = 24 Cal LJ 149 9 
(1894) P. D. 248 15 


_ T. N. Sethi with H. C. Dhall, for Peti- 

tioners; M. R. Jain with S. K. Jain, for Res- 
pondents. 

l GMENT:— This is a petition under 
Article 227 of the Constitution of India 
against the order of the Additional Rent Con- 
troller, Delhi, dated 16th of July, 1974 by 
which he refused permission to the petitioners 
to cross-examine witness by respondent No. 8 
the New Super Consumer Co-operative Stores 
(hereinafter called the Store). 


2. Respondent No. 1 is the landlord 
of premises in dispute. He has filed 
an eviction application on the allega- 
tion that the premises were originally let to 
Ram Swarup respondent No. 2 who has sub- 
let and parted with possession to one Des 
Raj (who was predecessor-in-interest of the 
petitioners being the husband of the peti- 
tioner No. 1 and the father of the petitioners 
Nos, 2 to 4.) It was also alleged that premises 


` were subsequently collusively sub-let to Res- 


pondent No. 3 the stores and that the store 
is running its business there. As no consent 
has been given in writing by the landlord, 
the Stores as well as other persons are liable 
to be evicted. 

3. In the written statement filed b 
the petitioners sub-tenancy has been denied. 
It is stated that the tenant was a firm of Ram 
Swarup and Co. of which their predecessor 
Desraj was partner. It is also ieee that 
the store has been accepted as a direct tenant 
an mador also received rent from the said | 
enan 
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4, The store, Respondent No. 3 has 
also filed a separate written statement and has 
taken the plea that it is a direct tenant under 
the landlord and has independent title as a 
tenant and Ram Swarup has got nothing to 
do with the tenancy. 


5. ° The written statements by the 
petitioners and respondent No. 3 have been 
filed separately through separate advocates. 
Evidence was led by the petitioners; its wit- 
nesses were either cross-examined or oppor- 
tunity given for cross-examination by respon- 
dent No. 3, without any objection havin 
been raised by the respondent No. 1, land- 
lord. Thereafter the store produced its wit- 
nesses and the last witness produced was R. 
W. 7 Birdi Chand. Prior to the examination 
of the said witness in the Court, the pet- 
tioner had 
account books of the stores. It appears that 
’ the petitioners wished to show from the cross 
examination, of the witnesses with reference 
to the books that the store was accepted as 
a direct tenant by the landlord, an the 
various entries in the books are supposed to 
support the case of the petitioner's. 
was so stated by the counsel for the peti- 
tioners. But when R. W. 7 the witness of 
stores was sought to be cross-examined by 
the counsel for the petitioner, it was opposed 
by the counsel for the landlord. The Addi- 
tional Rent Controller by the impugned order 
accepted the plea of the landlord and has 
disallowed the petitioners from cross exa- 
mining the witness produced by the Stores. 
Aggrieved against this order the petitioners 
have moved this application under Article 227 
of tbe Constitution. 


6. The main ground on which the 
Additional Rent Controller has refused to 
grant permission to the petitioners to cross 
examine the witness is that as the defence of 
the petitioners as well as the stores is identical 
the said rights cannot be exercised by the peti- 
toners as their rights cannot be said to be 
e any way adverse to that of the respondent 

Oo. 3. 


7. Section 187 of the Indian Evi- 
dence Act, 1872 prescribes that the examina- 
tion of a witness by the adverse parties shall 
be called cross examination. Mr. Jain the 
learned counsel for the respondent maintains 
that as the interests of the petitioners are 
not adverse to that of respondent No. 3, 
Stores, no right of cross-examination can be 
exercised by the petitioners. 

8. It may be noted that 
doubtedly the petitioners as well as respon- 
dent No. 2 have taken the stand that respon- 
dent No. 8 is the direct tenant of the land- 
lord and to that extent this defence and plea 
is common to both of them. But it does not 
mean that their interests are totally common 
in the sense that whatever the decision on 
the eviction application it will affect the peti- 
tioners as well 25 the stores in identically the 
same manner. Mr. Sethi pointed out that 
if in the eviction application, it was held that 


un- 


Des Raj Chopra v. Puran Mal (R. Sachar J.) 


iven notice for production of the . 


A.L R. 


respondent No. 3 stores was a direct tenant, 
it may follow that the petitioners cannot be 
held liable for an eged unauthorised 
occupation or for alleged sub-letting the pre- 
mises to respondent No. 3. But that if on 
the other hand it was held that respondent 
No. 3 the stores was not a direct tenant, it 
may be open to the landlord toù proceed 
against the petitioners for damages for occu- 
pation or allowing respondent No. 8 to occupy 
the same, He contends that the petitioners 
are vitally interested in proving that the res- 
ondent No, 8 is a direct tenant of the land- 
ord for the success of their plea. And for 
this purpose it is open to the petitioners to 
pav the same by direct evidence as well as 
y the evidence obtained cross examina- 
tion of the witness produ by the respon- 
dent No. 8 Stores. Mr. Jain referred me to 
a number of cases in support of his plea. 


9. In Jarwa Bai v. Pitambar Ni 

Shah, AIR 1917 Cal 264 during mete 
under Insolvency Act one creditor’s claim was 
resisted by opposing creditor firm named 
Pitambar Nilambar Shah and others, whose 
counsel cross-examined the creditors of the 
insolvent. It was later on found by the court 
that those people who appeared as -opposing 
eee oe creditors at all, an 
quently not being creditors th e t 
parties to the proceedings, and s sacle they 
should not have been allowed to appear at 
the sts The Court, therefore, held that 
they could not have been allowed to inter- 
vene in the proceedings and to take part in 
the cross examination of the witnesses. The 
case is clearly distinguishable. The ' peti- 
tloners are very much necessary parties, 


10. In H. M. A. N. Kirmany and 
Sons v. Aga Ali Akbar Khazyiny Saheb. AIR 
1928 Mad 919, a suit was brought to recover 
an amount due on a promissory note. De- 
fendants 1 and 2 did not appear and defen- 
dants 8 to 5 were minors ad represented by 
a Court Guardian; defendant No. 6 alone con- 
tested the suit, The witnesses were also 
called by the defendant No. 6. After examin- 
ing five witnesses, 6th witness called was de- 
fendant No. 1, and he was put into the wit- 
ness box not as defendant 6's witness, but as 
defendant Ps witness, apparently with the idea 
of cross examining him so as to obtain favour- 
able replies for defendant No. 6. This pro- 
cedure by the trial Court was rightly com- 
Aae ae upon a the Court ee as de- 

ndant No. was contestin e suit on 
behalf of all the defendants, he could not be 
oana the devise of putting defendant 

o. I as a witness on behalf of defendant 
No. 1 so ag to cross examine him. The facts 
were obviously different. Here-the petitioners 
and respondent No. 8 are fighting their own 
respective battle separately. 

11, Piroja Ghadiali vy.  Pastonji 
Ghadiali, : (1946) 48 Bom LR 36 
matrimonial suit was brought by husband 
against his wife asking for divorce on the 
ground that she had committed adultery with 


1975 


the co-defendant. After the plaintiff had 
closed his case, the wife examined herself 
as her witness, She was thereafter cross 
examined by the husband’s counsel. — There- 
after the co-defendants counsel waited to 
cross examine the wife. This was disclosed 
by the learned Judge with the observation 
that defendant may cross-examine his co-de- 
fendant or his witness, if the co-defendant'’s 
interest is hostile to his own. The Court found 
that the interest of both the defendant and 
co-defendant are similar. Moreover the 
Court noted that the request to_cross exa- 
mine by the co-defendant was made after the 
real adverse party, the plaintiff has finished 
his cross examination and permission was 
given. The co-defendant if allowed to cross 
examine the defendant will be able to prac- 
ticably nullify the effect of the plaintiff's 
cross examination. ‘This case is distinguish- 
able. In the present case a request for cross 
examination has been made immediately 
after R. W. 7 has finished his examination in 
chief. The landlord has still to cross exa- 
mine this witness which he will do after the 
cross examination by the petitioners. Thus 
there is no question of crullifyin g the effect 
of the cross examination by the respondent 
No, 1. Rather an opportunity will be avail- 
able to the landlord to cross examine the wit- 
ness after he has come to know of the case 
of the petitioners and the answers given by 
this witness in the cross: examination conduct- 
ed by the petitioners. 


12. In Sohanlal y. Gulab 
Chand, AIR 1966 Raj 229 it was held that 
if a witness for a defendant makes any state- 
ment which is injurious to the co-defendant 
they have a right to cross examine him, 


18. In Phipson on Evidence (Eleventh 
Edition, page 647) it is stated that a defen- 
dant may cross examine a co-defendant or 
any other witness who has given evidence 
against him and rely on such evidence, 
though there is no issue joined’ between 
them. 

14. Any party is entitled to cross 
examine any other party who gives evidence, 
or his witnesses; and no evidence affecting a 

arty is admissible against that party un- 
ess the latter has had an opportunity of test- 
ing its truthfulness by cross examination (see 
Halsbury’s Laws of England, Third edition 
Vol. XV Para 800). 


15. In Allen v. Allen and Bell (1894 
Probate Division 248 the Court of app 
held that the evidence of one party cannot 
be received as evidence against another party 
in the same litigation ess the latter’ has 
had an opportunity of testing it by cross exa- 
mination. Further on it was observed “if a 


defendant may cross examine co-defendants. 


witness, a fortiori, he may cross examine his 
co-defendant, if he gives evidence. If it is ob- 
fected that there is no issue between a res- 
pondent and a co-respondent, the answer is 
that in most cases there is no issue between 
co-defendants, but still the right to cross exa- 
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mine exists, In our judgment no evidence 
iven by one party affecting another party in 

ø same litigation can be made admissible 
against that other party, unless there is a 
right to cross-examine and we are at a loss 
to see why there should be any deviation 
from that rule in the Divorce Court.” It is, 
however, well settled that the evidence of 
one party cannot be received as evidence 
against another party unless the latter has had 
an opportunity of testing it by: cross-examina- 
tion. It has been further held that all evi- 
dence taken, whether in examination-in-chief 
or cross-examination, is common and open to 
all the parties. It follows that if all evidence 
ig common and that which is given by one 
party may be used for or against another 
party, the Jatter must have the right to cross- 


examine, Woodroffe and Amer Als llth 
Edition page 2940 Note 88, 
16. It will thus be seen that the 


view of the Additional: Rent Controller that 
simply because one of the pleas taken by the 
respondent No, 8 and petitioners is common, 
the later can be denied the basic right to 
cross examine the witness produced by res- 
pondent No. 8 is supported neither by pre- 
cedent nor by any principle or law and 
must be rejected. It may also be noted that 
the evidence that is being taken is common 
to all the parties in the case, and if the evi- 
dence of R. W. 7 is to be treated as ad- 
missible, the same can only be done if an 
ea has been given to all the parties 
including the petitioner to cross examine 
him. Once the petitioner is refused permis- 
sion to cross examine R. W. 7 his evidence 
would be inadmissible. That is another 
reason why I feel that denial of opportunity 
to the petitioner to cross examine, R. W. 7 
was not only manifestly illegał but would 
have created complications and would really 
amount to permitting evidence to be taken 
which later on would have to be declared 
inadmissible. This would really make alll 
this an exercise in futility. Counsel for the 
respondents however urged that in spite of 
disposition this Court cannot interfere under| - 
Article 227 of the Constitution, as the im- 
pugned order is not without jurisdiction, and 
ae eas, to Motor Owners’ Insurance Co. 
Ltd. v. Daniel, AIR 1972 Mad 15, In M/s. 
Kishan Lal Mahadeo Pershad v. I. K. Sharma, 
AIR 1974 Delhi 32, the order of the Com- 
petent Authority undex Delhi Slum Areas 
(Improvement and Clearance) Act, 1956 was 
challenged on the ground that he had not de- 
termined the financial status of the tenant. 
Rejecting this the Court observed that a 
careful study of the order of the Competent 
Authority would show that he declined to de- 
termine the status of the petitioner No. 1 
because there was no need to do so as 
the petitoner No. I was not established as 
being a person in possession of the shop in 
au non or a person carrying on business at 

elhi. If that be so his eviction from the 
shop in question cannot create a slum. It 
was in this context that the learned Judge 
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did pot consider that the order suffered from 
such gross infirmity as to call for interference 
under Article 227 of the Constitution. house 
it is relevant to point out that the court o 
served that the power of superintendence of 
the Court extends to correcting manifest 
errors of law and jurisdiction. 


17, It is true this Court does not 
interfere with a mere wrong order passed by 
the trial Court. It is also true that this 
Court will not interfere in the exercise of 
discreiton by the tribunals, provided it is 
not arbi or capricious. it was a mere 
case of trial Court not summoning any wit- 
ness, for reasons which the trial Court in 
its discretion thought proper, it may not have 
been possible to interfere with that discre- 
tion, I can also accept that if the trial 
Court had disallowed the asking of cer- 
tain questions to a witness on the ground 
that it was irrelevant or.for any other reasons, 
the same would be immune from enge 
under the extraordinary jurisdiction of this 
Court, under Article 227 of the Constitution 
of India. But the present is not a case of 
- that kind. Here the trial court is denying the 
basic right to cross-examine a witness given 
to a party to ap ee and thus acting against 
settled notions of jurisprudence and Pait trial. 

18. Wigmore on Evidence Vol. V. 
Third Edition Article 1867 (page 29) has 
highlighted the importance of the right of 
cross examination and has described it as be- 
yond any doubt the greatest legal engine ever 
invested for the discovery of truth. It is 
also stated there “for two centuries past, the 
policy of the Anglo-American system of Evi- 

ence has been to regard the necessity ‘of 
testing by cross-examination as a vital feature 
of the law. The belief that no safeguard for 
testing the value of human statements is com- 
parable to that furnished by cross-examina- 
tion, and the conviction that no statement 
(unless by special exception) should be used 
as testimony until it has been probed and 
sublimated by that test, has found increasing 
strength in lengthening experience”. Cross 
examination has also been described as a 
heen and permanent contribution of Anglo- 
erican system of law to improved methods 

of trial procedure. And the same must ap- 
ply in India where the procedure has been 
orrowed from English system. Cross exa- 
mination forms an element of rules of natu- 
ral justice and as stated in Union of India v. 
T. R. Verma AIR 1957 SC 882 rules of 

- natural justice require that a party should 
have the opportunity of adducing all relevant 
evidence on which he relies that the evidence 
of the opponent should be taken in his pre- 
sence, and that he should be given the op- 


rtunity of cross-examining the witnesses 
examined by that party (emphasis supplied). 


19. Thus the order of the Additional 
Rent Controller is not a discretionary order 
but is an order which strikes at the root of 
a fair trial, under our system of jurisprudence. 
To allow any evidence to be treated admis- 
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sible without giving a right of cross-examina- 
tion not only perpetuates injustice but’ is 


‘shocking to a judicial conscience apart from 


being ‘manifestly ‘illegal and perverse, In such 
circumstances not only is it within the power 
of this court to correct such illegality but it 
is incumbent on it to do so so as to prevent 
further mischief and stop the trial from be- 
coming mockery, 

20. I would therefore allow the peti- 
tion and quash the impugned order, and 
direct that the petitioners have the right and 
be ven an opportunity to cross examine 
R. W. 7. I may make it clear that this 
order is only restricted to iving 
an opportunity to the etihoners 
to cross examine the witness R, W. 7: whe- 
ther the questions asked are relevant or not 
and which documents, if any are admissible 
are all matters which will have to be decid- 
ed by the trial Court, if and when raised 
before him. My order is not to be taken 
to deal with those matters, as they do not 
arise out of impugned order, 

21. As a result the petition is allow- 


ed as above. There will be no order as to 
costs, i 


22. After the negmnt was pro- 
nounced by me today, Mr. Jain informed me 
that as no stay was given the landlord has 
cross-examined witness R. W. 7, after the 
permission had been refused for cross-exa- 
mination to the present petitioners in this 
Court. As I am permitting the cross-exa- 
mination of R. W. 7 by the present peti- 
tioners, it is only fair that the landlord should 
have a right to further cross-examine this 
witness after the cross-examination by the 
petitioners and it is so ordered ee I 
am told that 11th September, 1974 has been 
fixed as the next date by the trial Court. The 
landlord may move the trial court requestin 
it'to summon R. W. 7 for the next date o 
hearing, so as to be available for cross-exa- 
mination by the petitioners and thereafter by 


landlord, 
Petition allowed. 
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Peter Samuel Wallace, Petitioner v: 
Union of India, and others, Respondents. 
m ce Writ No. 892 of 1974, D/- 148- 

(A) Presidential and Vice-Presidential 
Elections Act, (1952), Sections 18 (a), 14 (2) 
5-B, 5-C — Constitution of India Article 71 
(3) —— None except a “Candidate” as defined 
by Section 18 (a) has locus standi to challenge 
Presidential election. 

Person, who has not filed his nomination 
does not become “person claiming to have 
been duly nominated” within Section 18 (a) 
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Act would apply and it will be the defen- 
dants burden to prove that he has ac- 
quired title by adverse possession. In 
other words, he will be required to prove 
that he is in possession adversely to the 
plaintiff for the statutory period of 12 
years. When however a plaintiff brings 
a suit for possession of immovable pro- 
perty but bases his suit on previous pos- 
session but not on title. Article 64 applies. 
‘In this case, there is a clash between the 
iItwo kinds of possession — of the plaintiff 
as well as of the defendant and as the 
idefendant is admittedly in possession, the 
plaintiff cannot get a decree unless he 
proves existing title. Hence, the burden 
jis upon the plaintiff to prove that he has 
jinstituted the suit within 12° vears from 
ithe date of dispossession, and that his title 
has not been extinguished under Sec- 
tion 27 of the Limitation Act. 


10. In the instant case. it has been 
found by the learned First Appellate 
‘Court that the plaintiffs have acquired 
title on the basis of Ext. A/l. He has 
found that Ext. A/l was the order of a 
‘revenue authority. declaring title in fav- 
our of the plaintiffs. He has also found 
‘that this order has the value of the decree 
f'a Civil Court in view of Darbar Resolu- 
“tion No. 2 of 25th August 1937. “By that 
resolution the Land Revenue Courts were 
given powers to trv a civil suit. inter alia, 
for any piece of land. or for a declaration 
of title to any piece of land. or for eject- 
ment of any person from any piece of 
tand, or for partition of any piece of land, 
r for laying down. modifying or confirm- 
‘Ing the boundaries of any piece of land, 
«xcept when the dispute involved a ques- 
tion of disputed inheritance. in which case 
the dispute had to be heard by Civil 
‘Court. In the instant case, it has been 
‘found by the first Appellate Court. that 
No question of disputed inheritance was 
Taised before the Revenue Court and 
therefore it was triable by the Revenue 
Court. This position has not been chal- 
lengeq before us by the learned counsel 
for the defendants. The plaintiffs there- 
fore were rightly held to have established 
their title to the suit land on the basis of 
Ext. A/1. So Article 65 of the Act ap- 
plies to the present case. and the learned 
first Appellate Court erred in holding that 
Article 142 (equivalent to Article 64) ap- 
plied to the case. 


11. The next and onlv other aues- 
tion is whether the suit is barred under 
Article 65 of the Act. Shri N. Ibotombi 
‘Singh, learned Advocate General, Mani- 
‘pur, appearing for the  plaintiffs-apvel- 
Jants. submits that the first Appellate 
‘Court, which was the last Court of facts, 
has based its finding on possession — find- 
ing the defendants to have been in con- 
‘tinuous possession since 1940 -—~ on-sur- 
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mises and conjectures, has omitted to con- 
sider material evidence on record which, if 
considered, would have shown that the 
plaintiffs. and not the defendants. were in 
Possession of the disputed land. He submits 
that the learned Addl. District Judge has 
omitted to consider Exts. A/5. A/6. A/7, 
A/8, A/10. B/4 and B/5 amongst others. 
There is force in this submission of the 
learned Advocate General. In particular’ 
we were referred to two of the docu- ` 
ments Exts. A/5 and A/6. Ext. A/5 is a 
Dag Chitha of 1959 and Ext. A-6 is a 
Jamabandi of 1959. ` The Dag Chitha and 
Jamabandi are prepared in accordance 
with the procedure in Chapter V of the’ 
Manipur Land Revenue and Land Re- 
forms Rules, 1961, (hereinafter called the 
Rules). Rule 56 of the Rules inter alia 
provides that the record-of-rights shall 
consist of Jamabandi. Rule 57 inter alia 
provides that the Survev and Settlement. 
Officer shall cause Dag Chitha, and Jama- 
bandi to be prepared in Forms 7 and 8 
respectively. Rule 66. sub-rule (1) pro- 
vides that the Survey and Settlement 
Officer shall first cause to be prepared a 
Dag Chitha in Form 7. Column 3 of 
Form 7 is to contain the name of the 
pattadar with father’s name and address: 
column 1 is to contain the plot number 
and Column 2 the area of the plot. 
Column 17 is the column for remarks. 
The Dag Chitha and Jamabandi are pre- 
pared after local investigation as to pos- 
sesssion of the land. The local inaquirv is 
made in a summary manner and if there 
be any dispute with regard to the posses- 
sion of any Particular plot of land. under 
sub-rule (2) of Rule 66. it is to be decided 
on the basis of actual possession. Under 
Rule 67. sub-rule (1) after the preparation 
of the Dag Chitha but before the record 
attestation begins, the Survév and Set- 
tlement Officer shail cause a draft Jama- 
bandi to be prepared. The field which 
have been found in the possession of each 
land-holder and the classification of each 
field as entered in the Dag Chitha shall 
be written. > i 

12. In the instant case, Column 3 
of Ext. A/5 and Column 3 of Ext. A/6 
contained the name of some of the plain- 
tiffs. These documents do not contain the 
names of the defendants, Record-of-rights 
like Dag Chitha and Jamabandi have pre- 
sumptive. value as to possession of per- 
sons whose names have been recorded. A 
perusal of the judgment of the first Ap- 


_pellate Court shows that it has consider- 


ed the oral evidence only of the witnesses 
examined by the parties; but it has not 
considered anv of the documents relied 
on by the parties. before it came to the 
finding on possession. Shri Charugopal 
Singh, learned counsel for the respon- 
dents. submits that as Ext. A/5 and Exhi- 
bit A/6 are draft Dag Chitha and Jama- 
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bandi and not yet finalised and as such 
they do not prove possession of the plain- 
tiffs whose names have been recorded. We 
refrain from expressing anv opinion on 
the value of these documents, It is the 
duty of a Court of facts to consider all 
relevant evidence both oral and docu- 
mentary, before it comes to a finding on 
any question of fact or law. In the in- 
stant case, in Our opinion. the finding on 
the fact of possession by the first Appel- 
late Court has been vitiated by the non- 
consideration of material documentary 
evidence on record, and the consequent 
anding in this regard of the learned 
Single Judge has also been vitiated. We. 
therefore, set aside the judgment and de- 
cree of the learned Single Judge in S.A. 
No, 29 of 1970 as well the judgment and 
decree of the learned Additional District 
Judge, Manipur, in Civil Appeal No. 60/ 
68/2/69 and remand the case to the Addi- 
tional District Judge. Manipur. to dispose 
of the matter in accordance with law. 
after consideration of all the evidence on 
record — oral and documentary. The ap- 
peal is allowed. Costs of this appeal will 
abide by the result, 


D. PATHAK, J.:—I agree. 
| L. P. Appeal allowed. 
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Kanthi Ram Bora. Plaintiff-Appellant 
v. Dom Bora (Deceased) (Defendant) and 
his heirs and legal representatives. Mt. 
Dhupali Bora and others, Respondents. 


First Appeal (Probate) No. 20 of 1972. 
D/- 9-1-1975," ; 

(A) Succession Act (1925). Ss. 59, 63 
— Proof of a will — Requirements, 


The question whether the will set up 
by the propounder is proved to be the last 
will of the testator has to be decided in 
the light of Sections 59 and 63 of the Suc- 
cession Act. Where the-execution of the 
will is surrounded by suspicious circum- 
stances the Court would expect that all 
legitimate suspicions should be complete- 
ly removed before the document is ac- 
cepted as the last will of the testator. 
The presence of such suspicious circum- 
stances tends to make the initial onus 


‘very heavy and unless it is satisfactorily 


discharged Court would be reluctant to 
treat the document as the last will, Where 


a propounder takes a prominent part in. 


the execution of the will and has received 
' substantial benefit under it, that itself is 


*(From decision of M. M. Rahman. Dist. J.. 
U. A. D. at Jorhat in Title Suit No. 26 
of 1969. D/- 11-1-1972). 
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generally treated as a suspicious circum- 
Stance attending the execution of the will 
and the propounder is required to remove 
the said suspicion by clear and satisfac— 
AIR 1959 SC 443. Rel. om. 
l (Para 7? 
The mere fact that a will is register- 

ed will not by itself be sufficient to dispel 
all suspicions regarding it where suspi-— 
cions exist without submitting the evi- 
dence of registration to close examina- 
tion, AIR 1962 SC 567. Rel. on. (Para 8} 


Where the execution and registratiom 
of the will appeared to be effected ir 
suspicious circumstances it was held on: 
facts that the propounder of the will fail- 
ed to prove that the will was duly and: 
validly executed by the alleged testator. 


(Para 10? 
Cases Referred: Chronological] Paras 


AIR 1962 SC 567 = (1962) 3 SCR 195 §& 
S 1959 SC 443 = (1959) Supp (1) oe 
26 
T. C. Das and N. C. Das, for aes 
lant: S. C. Bardoloi and C. K. S. Baruah, 
for Respondents. 


JUDGMENT :— This is an appeaľ 
under Section 384 of the Indian Succes- 
sion Act and is directed against the order 
dated 11-1-1972 passed by the District 
Judge, U. A. D. Jorhat in Title Suit (Pro- 
bate) No, 26 of 1969, in which he helg 
that the appellant was not entitled to anv 
probate of the will. 


2. - The appellant’s case is that one 
Kolai executed a will in his favour. The 
will was written by Gobinda Chandra 
Mahanta, P. W. 2. and attested by twe 
witnesses both of whom were dead. The 
appellant further stated that the property 
mentioned in the will was given to him 
and one Puhita, wife of the testator. The 
testator died on 8-11-1952 leaving the two 
legatees and one Dom Bora. a non-appli- 
cant, Puhita also died in 1963 leaving 
no heir, In such circumstances the ap— 
pellant applied for probate of the will 
Before the institution of the present pro~ 
bate case the appellant had filed another 
probate case (Misc, Case No. 39/60) in the 
Court of the Subordinate Judge. Jorhat. 
but that case was dismissed for not de- 
positing the necessary court-fee. 

3. Notice of the present probate! 
case was issued to the heirs of Dom Bora: 
and one Haren Sarma who had purchase? . 
from Smt, Puhita her share of the land. 
Haren Sarma only contested the appel- 
lant’s application for probate. His case 
is that the will in question was not valid— 
ly executed by Kolai. He further plead— 
ed that the present probate case was: 
barred by res judicata. _He further nlead— 
ed that he purchased a part of the lane 
from Puhita. filed a case against the ap- 
plicant in respect of the suit land and go® 


mm 
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a decree which was affirmed bv the High 
Court, 


4, It may be mentioned that the 
appellant filed the first case for probate. 
namely, Misc, Case No. 39 of 1960 and it 
was dismissed on 25-11-1961. Thereafter 
Haren Sarma aforesaid filed the civil suit, 
mamely, Title Suit No. 31/60 and got a 
decree on 3-5-1962. An appeal. namelv. 
First Appeal No, 30 of 1962 having been 
taken to the High Court, the decree was 
affirmed by the High Court on 29-8-1966. 
The appellant has filed the present pro- 
bate case on 3-11-1967. 


5. The learned District 
framed the following issues: 

"1. Whether the alleged document is 
the Will executed by the testator and 
whether it is duly executed and attested ? 

2. Whether the alleged Will is the 
last Will of the testator ? 


3. Whether the suit is barred by res 
judicata for the dismissal of Misc. Probate 
Case No. 39/60 dismissed by the District 
Delegate, Jorhat? 

4, To what relief, the parties are en- 
titled. ?” 
After trial the learned District Judge re- 
jected the application. Hence this appeal. 

6. Mr. N. C. Das, learned counsel 
appearing for the appellant. submits that 
the findings of the learned District Judge 
that the applicant failed to prove that 
the Will was duly executed. by Kolai and 
that it was his last will and that the pre- 
sent probate case was barred by res iudi- 
cata, are erroneous, 


7. Before we proceed to examine 
the facts of the case let us consider the 
law on the nature of evidence and the 
Standard of proof in a probate case, The 
law has been extensively dealt with and 
laid down by the Supreme Court in the 
case of H. Venkatachala Ivengar v. B. N. 
Thimmajamma, reported in AIR 1959 SC 
443, Their Lordships have first posed the 
question: 


“What is the true legal position in the 
matter of proof of wills ?” 

Then their Lordships proceeded: 

“The party propounding a will or 
otherwise making a claim under a will is 
no doubt seeking to prove a document 
and, in deciding how it is to be proved. 
we must inevitably refer to the statutory 
provisions which govern the proof of 
documents, Sections 67 and 68, Evidence 
Act are relevant for this purpose. Under 


Judge 


` Section 67. if a document is alleged to be 


signed by anv person, the signature of 
the said person must be proved to be in 
his handwriting. and for proving such a 
handwriting under Sections 45 and 47 of 
the Act the opinions of experts and of 
persons acquainted with the handwriting 
of the person concerned are made rele- 
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vant. Section 68 deals with the proof of 
the execution of the document required 
by law to be attested; and it provides 
that such a document shall not be used as 
evidence until one attesting witness at 
least has been called for the purpose of 
proving its execution. These provisions 
prescribe the requirements and the 
nature of proof which must be satisfied 
by the party who relies on a document 
in a Court of Jaw. Similarly. Ss. 59 and 
63 of the Indian Succession Act are also 
relevant. Section 59 provides that every 
person of sound mind, not being a minor. 
may dispose of his property by will and 
the three illustrations to this section indi- 
cate what is meant by the expression “a 
person of sound mind” in the context. 
section 63 requires that the testator shall 
Sign or affix his mark to the will or it 
shall be signed by some other person in 
his presence and by his direction and that 
the signature or mark shal] be so made 
that it shall appear that it was intended 
thereby to give effect to the writing as a 
will, This section also requires that the 
will shall be attested by two or more wit- 
messes as prescribed. Thus the question 
as to whether the will set up by the pro- 
pounder is proved to be the last will of 
the testator has to be decided in the light 
of these provisions. Has the testator 
Did he understand the 
nature and effect of the dispositions in the 
will? Did he put his signature to the will 
knowing what it contained ? Stated broad- 
ly it is the decision of these questions 
which determines the nature of the find- 
ing on the question of the proof of wills. 
It would prima facie be true to sav that 
the will has to be proved like any other 
document except as to the special require- 
ments of attestation prescribed by Sec- 
tion 63 of the Indian Succession Act. As 
in the case of proof of other documents 
so in the case of proof of wills it would 
be idle to expect proof with mathematical 
certainty. The test to be applied would 
be the usual test of the satisfaction of the 
prudent mind in such matters, 

However, there is one important fea- 
ture which distinguishes wills from other 
documents, Unlike other documents the 
will speaks from the death of the testator. 
and so, when it is propounded or pro- 
duced before a Court, the testator who 
has already departed the world cannot 
say whether it is his will or not; and this 
aspect naturally introduces an element of 
solemnity in the decision of the question 
as to whether the document pronounded 
is proved to be the last will and testa- 
ment of the departed testator. Even so. 
in dealing with the proof of wills the 
Court will start on the same enauiry as 
in the case of the proof of documents. 
The propounder would be called upon to 
show by satisfactory evidence that the 


o 
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will was signed by the testator, that the 
testator at the relevant time was in a 
sound and disposing state of mind. that he 
understood the nature and effect of the 
dispositions and put his signature to the 
document of his own free will. Ordinarily 
when the evidence adduced in support of 
the will ig disinterested, satisfactory and 
sufficient to prove the sound and dispos- 
ing State of the testator’s mind and his 
Signature as required by law. Courts 
would be justifed in making a finding in 
favour of the propounder. In other 
words, the onus on the propounder can 
be taken to be discharged on proof of the 
essential facts just indicated. 


There may, however, be cases in 
surrounded by suspicious circumstances. 
The alleged signature of the testator may 
be very shaky and doubtful and evidence 
in support of the proPpounder’s case that 
the signature in question is the signature 
of the testator may not remove the doubt 
created by the appearance of the signa- 
ture: the condition of the testator’s mind 
may appear to be very feeble and de- 
bilitated: and evidence adduced mav not 
succeed in removing the legitimate doubt 
as to the mental capacity of the testator. 
-the depositions made in the will may ap- 
pear to be unnatural, improbable or unfair 
in the light of relevant circumstances: or. 
the will may otherwise indicate that the 
said dispositions may not be the result of 
the testator’s free will and mind. In such 
cases the Court would naturally expect 
that all legitimate suspicions should be 
ompletely removed before the document 
is accepted as the last will of the testator. 
The presence of such suspicious circum- 
stances naturally tends to-make the initial 
onus very heavy: and, unless it is satis- 
factorily discharged, Courts would be 
reluctant to treat the document as the 
last will of the testator. It is true that, 
if a caveat is filed alleging the exercise 
of undue infiuence, fraud. of coercion 1n 
respect of the execution of the will pro- 
pounded. such pleas may have to be 
proved by the caveators: but, even with- 
out such pleas circumstances may raise a 
doubt as to whether the testator was act- 
ing of his own free will in executing the 
will, and in such circumstances, it would 
be a part of the initial onus to remove 
any such legitimate doubts in the matter. 
Apart from the suspicious circum- 
stances to which we have just referred in 
some cases the wills propounded disclose 
another infirmity. Propounders them- 
selves take a prominent part in the ex- 
ecution of the wills which confer on them 
substantia] benefits. If it is shown that 
the propounder has taken a prominent 
part in the execution of the will and has 
received substantial benefit under it, that 


jpurret the execution of the will mav be 
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itself is generally treated as a suspicious 
circumstance attending the execution of 
the will and the propounder is required 
to remove the said suspicion by clear and 
satisfactory evidence, It is in connection 
with wills that present such suspicious - 
circumstances that decisions of English 
Courts often mention the test of the 
Satisfaction of Judicial conscience. It may 
be that the reference to judicial consci- 
ence in this connection is a heritage from 
similar observations made bv ecclesiasti- 
cal Courts in England when they exer- 
cised jurisdiction with reference to wills: 
but any objection to the use of the word 
‘conscience’ in this context would. in our 
opinion, be purely technical and academic. 
if not pedantic. The test merely empha- 
sizes that, in determining the question as 
to whether an instrument produced before 
the Court is the last will of the testator, 
the Court is deciding a solemn auestion 
and it must be fully satisfied that it had 
been validly executed by the testator who 
is no longer alive, 


It is obvious that for deciding mate- 
rial questions of fact which arise in ap- 
plications for probate or in actions on 
wills, no hard and fast or inflexible. rules 
Can be laid down for the appreciation of 
the evidence. It may. however. be stated 
generally that a propounder of the will 
has to prove the due and valid execution 
of the will and that if there are any sus- 
picious circumstances surrounding the 
execution of the will the propounder must 
remove the said suspicions from the min 
of the Court by cogent and Satisfactory 
evidence. It is hardly necessary ta add 
that the result of the application of these 
two general and broad principles would 
always depend upon the facts and cir- 
cumstances of each case and on the nature 
and quality of the evidence adduced by — 
the parties. It is quite true that, as ob- 
served by Lord Du Parca in Harmes v. 
Hinkson, 50 Cal WN 895 = (AIR 1946 
PC 156) “where a will is charged with 
suspicion, the rules enjoin a reasonable 
scepticism, not an obdurate persistence in 
disbelief, They do not demand from the 
Judge. even in circumstances of grave 
suspicion, a resolute and impenetrable in- 
credulity. He is never required to close 
his mind to the truth”, It would sound 
platitudinous to say so, but it is neverthe- 
less true that in discovering truth even in 
such cases the judicial mind must alwavs 
be open though vigilant, cautious and ¢ir- 
cumspect.” 


8. Even a registered will does not 
conclusively prove the validity of a will. 
because even a registered will may have 
been obtained by fraud or undue influ- 
ence or may have been the result of an 
uncapable mind, In the case of Rani Pur- 
nima Debi v. Khagendra Narayan Deb. 
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reported in AIR 1962 SC 567. their Lord- 
ships of the Supreme Court have held: 


“There is no doubt that if a will has 
been registered. that is a circumstance 
which may, having regard to the circum- 
stances, prove its genuineness. But the 
mere fact that a will is registered will not 


by itself be sufficient to dispel -all suspi-. 


cion regarding it where suspicion ‘exists, 
without submitting the evidence of regis- 
tration to a close examination, If the 
evidence as to registration on a close exa- 
mination reveals that the registration was 
made in such a manner that it -was 
brought home to the testator that the 
document of which he: was admitting ex- 
ecution was a will disposing of his pro- 
perty and thereafter. he admitted its ex- 
ecution and signed it in token thereof. the 
registration will dispel the doubt as to the 
genuineness of the will. But if. the evi- 
dence as to registration shows that it was 
done in a perfunctory manner. that the 
officer registering the will- did not read 
it over to the testator or did not bring 
home to him that he was admitting the 
execution of a will or did not satisfy him- 
self in some other wav (as. for example. 
by seeing the testator reading the will) 
that the testator knew that it was a will 
the execution of which he was admitting. 
the fact that the will was registered 
would not be of much value. It is not 
unknown that registration may take place 
without the executant really knowing 
what he was registering There- 
fore, the mere fact of registration mav 
not by itself be enough to dispel all suspi- 
cion that mav attach to the execution and 
attestation of a will: though the fact that 
there has been registration would be an 
important circumstance in favour of the 
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will being genuine if the evidence: as to 


registration establishes that the testator 
admitted the execution of the will after 
knowing that it was a will the execution 
of which he was admitting.” 


9. In the light of the above obser- 
vations of the Supreme Court let us now 
examine the facts of the present ease. The 
applicant (P. W. 1) deposes that the testa- 
tor Kolai Chutia was his uncle who died 
about 16/17 years ago, Puhita Chutiani 
lived with him. Kolai executed a will of 
his property 1 or 14 years before his 
death. The will was written in the office 
of the petition writers attached to the Bar 
Library at Jorhat. P. W. 2. Gobinda 
Chandra Mahanta, wrote that will. It 
was signed by two witnesses both of whom 
were dead at the time of deposition. He 
(P. W. 1) has admitted that he had earlier 
applied for probate, but the case was dis- 
missed for not depositing necessary court- 
fee, In cross-examination he admits that 
his brother Dumai. since dead and the 

testator Kolai lived with him in the same 
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He also admits that Kolai had ex- 
ecuted a will earlier but it was cancelled 
after 2.or 3 days of the execution, It was 


- suggested in croSs-@examination that the 


will was obtained by. fraud. P. W. 2. 
Gobinda Chandra Mahanta. is the scribe 
of the will. His evidence is that he wrote 
the will at the instance of Kolai and he 


has proved the endorsement made by him 


under the thumb impression of the testa- 
tor. He further deposes that one Badan 
Bordoloi and one Nasiruddin. both of 
whom have since. died, were the attesting 
witnesses, He deposes that these two at- 
testing witnesses were petition writers. 
and that Badan Bordoloi identified the 
testator in the office of the Sub-Registrar. 
but in the same breath he admits that he 
did not go to the office of the Sub-Regis- 
trar.. Therefore, his evidence that the 
testator was identified by Badan Bordoloi 
is not acceptable, ` In cross-examination 
P. W. 2 says that Kolai was not known to 
him before he wrote the will, nor did he 
know the appellant till the writing of the 
will He says that Kanthi (appellant) 
told him that the testator was his uncle 
and that the woman who was with him 
was his aunt and that the business of 
P. W. 2 was to write the will in equal 
shares. The applicant examined no other 
witnesses, 


10, The Ekee and registration 
of the will appear to have been effected 
in suspicious circumstances. It wag the 
applicant who was taking a leading part 
in the matter, The will. Ext. 1. shows 
that the testator at the time was an old 
man of 93 years. The applicant took him 
as well as his wife, Puhita, to the office 
of the Sub-Registrar.. He did not take 
any other people of his village into con- 
fidence and take any-body from his vil- 
lage to the office of the Sub-Registrar 
either to attest the execution of the will 
or to identify the testator, He solely re- 
lied on three professional petition writers. 
There ig no evidence to show that the 
testator was in his proper mental capa- 
city to execute the will and to show that 
he réally understood that he executed the 
will and that he admitted the execution 
of the will before the Sub-Registrar or 
that he knew that the document he was 
going to register was a will. These suspi- 
cious circumstances have been strengthen- 
ed by the following other circumstances: 
The first probate case (Misc. 
39/60} was dismissed on 25-11-1961 as 
stated ebove. Thereafter the applicant 
took no step to obtain the probate for 
nearly six years. Meanwhile, the respon- 
dent had filed. Title Suit No. 31/60 in res- 
pect of the suit land and got a decree 
which was affirmed by the High Court 
in 1966: Only after that, the present pro- 
bate case was filed. In. these circum- 
stances, the learned District Judge was": 


Case Not’ 
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|iustified in holding that the applicant 
failed to prove that the will was dulv and 
validly executed by the alleged testator. 


11. There is also no evidence to 
show that the will in question was the 
last will of the alleged testator, 

12. The next submission of Mr. 
N. C. Das, learned counsel for the appel- 
lant. was that the finding of the learned 
District Judge that the present probate 
case was barred by res judicata. was er- 
roneous; on the contrary Mr. C. K. Sarma 
Baruah, learned counsel appearing for 
the respondent No, 2, Haren Sarma. sub- 
mits that the present probate caSe was 
barred both under Section 17 and Order 9. 
Rule 9 of the Code of Civil Procedure. 
But in view of mv finding on the first 
point against the appellant it is not neces- 
sary to decide the second point. 

13, In the result. this appeal fails 
and is dismissed. I, however, make no 
order as to costs, 

. Appeal dismissed. 
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Sudhir Chandra Guha and another, 
Appellant v. Jogesh Chandra Das an 
others, Respondents, 
= M. A. (F) No. 8 of 1972. D/- 14-6- 
1974,* 

(A) Civil P. C. (1908), O. 9, R. 13 — 
Consolidated suits between same parties 
decreed ex parte — Single application to 
set aside decree under Rule 13 is suffi- 
cient —- It is however desirable that ag 
many applications as there are suits 
should be filed ‘for setting aside orders of 
ex parte decrees. AIR 1947 Nag 248. Rel. 


on; AIR 1964 SC 993, Dist. (Paras 8, 11) 
(B) Civil P. C. (1908), O. 17. R. 2 and 
R. 3 and O. 9, R. 13 — Suit fixed for 


hearing — Application for adjournment 
by defendant’s Counsel rejected — Ex 
parte decree passed after recording plain- 
tiff’s evidence — Court held proceeded 
under O. 17, R. 2 — Application under 
0. 9, R. 13 is competent, AIR 1961 Assam 
99, Rel. on, (Para 13) 
Cases Referred: Chronological Paras 
AIR 1964 SC 993 = (1964) 5 SCR 846 9 
AIR 1961 Assam 99 = ILR (1961) 13 
Assam 463 13 
AIR 1947 Nag 248 = 1947 Nag LJ 83 7 
P. Choudhuri. for Appellants: G. K. 
Talukdar, Sr. Govt. Adv. Assam, for Res- 
pondent No. 1, 


*(Against order of S. K. Bordoloi, Asst. 
Dist. J.. Dibrugarh in Case No. 97 of 
1971, D/- 18-12-1971). 


asvan ter 
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JUDGMENT :— This appeal is by the 

defendants. | 

o2, The plaintiffs had brought two 
suits, namely, Title Suit No. 18 of 1959 
and Rent Suit No. 3 of 1959, the first one 
being for ejectment from the suit houses 
and the second one for rents. and ob- 
tained decrees in their favour. Ultimate- 
ly these decrees were affirmed by the 
High Court, For the subsequent periods 
the plaintiffs filed three suits, namely. 
Money Suits Nos, 1/66, 3/69 and 73/62 for 
realisation of rents from the defendants. 
The suits were fixed for peremptory 
hearing on 13-5-1971 on which date on 
the prayer of plaintiff No. I the suits 
were ordered to be heard as analogous 
by the Assistant District Judge. Dibrugarh 
before whom the cases were pending. On 
that date the plaintiffs also filed an appli- 
cation for adjournment on the ground. of 
illness and the suits were ultimately fix- 
ed for hearing on 1-7-1971. On that day 
a petition was filed on behalf of the de- 
fendants for adjournment on the ground 
that defendant No. 1 was lying ill at Cal- 
cutta, Plaintiff No. 1 filed objection to 
that petition, inter alia. on the ground 
that the allegation of defendant No. 1 
that he was lving ill at Calcutta was false. 
The learned Assistant District Judge. 
after hearing, rejected the application 
and the suits were ordered to be taken up 
for hearing. The counsel for the defen- 
dants retired from the proceedings stating 
that he had no further instructions to pro- 
ceed with the suits. Accordingly the suits 
were taken up ex parte and the evidence 
of Sri Jogesh Chandra Das, plaintiff No. 1. 
was recorded in Money Suit 73/62 which 
was the main case and that evidence was 
taken into account in all the three suits 
already ordered to be heard as analogous. 
The suits were decreed ex parte bv the 
same order, Separate decrees were order- 
ed to be prepared. 

3, The defendants then filed a 
single application under Order 9. Rule 13 
of the Code of Civil Procedure for revival 
of the suits decreed ex parte.. The plain- 
tiffs filed objection. The materia] objec- 
tions were— (i) that by one application 
the three ex parte decrees cannot be set 
aside and as such the application was not 
maintainable in law, and (ii) that the im- 
pugned order was one under Order 17. 
Rule 3 against which only an appeal was 
competent and no application under 
Order 9, Rule 13 is maintainable. 

4, The plaintiffs filed an applica- 
tion for taking the evidence of defendant 
No. 1 on commission at Calcutta, Shri 
Jogesh Chandra Das. Plaintiff No. 1. sub- 
mitted before the Court that he would 
confine his objection only to the two aues- 
tions of law mentioned above and that 
defendant No, 1 need not be examined on 
commission. ; 
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5. The learned Assistant District 
Judge, after hearing both the parties, 
Held that one petition under Order 9, 
Rule 13 of the Code of Civil Procedure 
for setting aside the three ex parte de- 
<rees was incompetent. On the second 
point he held that the impugned orders 
were under Order 17, Rule 3 and as such 
the application under Order 9, Rule 13 
Was incompetent, 

6, Shri P. Choudhuri, learned 
counsel appearing for the appellants. sub- 
mits that the order of the learned Court 
below is erroneous, On the first point he 
submits that although the petition under 
Order 9, Rule 13 was one it was in res- 
pect of all the three suits decreed ex 
parte. The petition at page 4 of the paper 
book shows that the defendants in the 
petition mentioned al] the three suits and 
gave their numbers and in the prayer por- 
tion it was mentioned “your honour will 
be further pleased to restore the suits to 
file to be heard on merit”. 

7. In support of his contention 
Mr, Choudhuri cites AIR 1947 Nag 248. in 
which it has been held: 

adei The legal effect of a de facto 
eonsolidation is usually achieved by two 
suits being tried together by consent of 
parties and with the approval of the 
Court. After consolidation there js only one 
ease, and the suit consolidated has no inde- 
pendent existence for trial. Both the suits 
should be tried-in one trial and should be 
disposed of by one judgment and decree. 
The fact that two judgments and decrees 
are passed at best shows an irregularitv 
in following a correct and an ideal proce- 
dure, but not an absence of an intention 
to consolidate the two suits. In anv case. 
the question of consolidation should not 
be looked at too technically and the party 
should not be deprived of the right to 
have an adjudication in appeal on a 
Narrow and technica] ground.” 

8. When consolidated suits be- 
tween the same parties are dismissed or 
decreed ex parte, law does not provide 
whether one application may be filed or 
as many applications as there are suits: 
put, however, it is desirable that as many 
applications as there are suits should be 
filed for setting aside orders of ex parte 
dlecrees or dismissals, Nevertheless a 
mere procedural technicality. which is 
not of the essence of the law, cannot de- 
feat real justice, Procedure is the hand- 
‘maid of justice, In the instant case al- 
though there was one application. the de- 
fendants specifically mentioned the num- 
‘bers of all the three cases and the reason 
‘of filing one application was that the suits 
had been consolidated. Bv one petition 
the defendants have deprived the State 
only of the court-fees requisite for two 
more applications, but the plaintiff was 
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not at all affected thereby. At best the 
Court could have directed the petitioner 
either to pay the necessary court-fee 
and/or to put in two more formal appli- 
cations. 

9, Shri G. K. Talukdar., learned 
Senior Government Advocate, Assam, ap- 
pearing on behalf of the plaintiff-respon- 
dents, submits that three applications are 
essentia] and in support of his contention. 
cites AIR 1964 SC 993. 

10. This decision of the Supreme 
Court is of no assistance to the respon- 
dents. In that case there were several 
sults and procedings between the parties. 
who were not in the same capacities. Fur- 
ther the point that fell for consideration 
by their Lordships of the Supreme Court 
was not whether one application in such 
cases was sufficient (in fact three separate 
applications were filed) but whether the 
order passed in one case was res judicata 
in respect of another, 

11. In my opinion the single ap- 
plication filed by the defendants in the 
instant cases wag sufficient. 

ee 2 The next point for decision is 
whether the impugned order is one under 
Rule 2 or Rule 3 of Order 17 of the Civil 
Procedure Code. Rules 2.and 3 of Order 17 
May be quoted: _ 

“2. Procedure if parties fail to appear 
on day fixed,— ere, on anv date to 
which the hearing of the suit is adjourn- 
ed, the parties or any of them fail to ap- 
pear, the Court may proceed to dispose 
of the suit in one of the modes directed 
in that behalf by Order IX or make such 
other order as it thinks fit, 


3, Court mav Proceed notwithstanding 
either party fails to produce evidence. 
etc.—Where any party to a suit to whom 
time has been granted fails to produce his 
evidence, or to cause the attendance of 
his witness, or to perform anv other acf 
necessary to the further progress of the 
suit, for which time has been allowed, the 
Court may. notwithstanding such default. 
proceed to decide the suit forthwith”. 
Rule 2 envisages the absence of the par- 
ties or any of them. In such case the 
Court is to proceed to dispose of the case 
in one of the modes directed by Order 9 
of the Code. while Rule 3 envisages that 
when time was yvranted to one of the par- 
ties to produce evidence or to cause the. 
attendance of a witness or to perform anv. 
other act necessary for the further pro- 
gress of the suit but fails to do so, in 
which case the Court mav notwithstand- 
ing such default proceed to decide the 
suit forthwith. Rule 2 speaks of “to dis- 
pose” of a suit which may mean a mere 
dismissal under Rule 8 of Order 9 which 
is not a decision. Rule 3 speaks of tto 
decide” which means to adiudicate it on 
merit and to “decide forthwith” meaning 


eh 
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that adjudication forthwith is possible 
only when there is material already on re- 
cord and that no further evidence has to 
be taken. 


13, Shri Talukdar, - in support of 
his contention -cites AIR 1961 Assam 99. 
decision is of no assistance to him. 
inasmuch as in that ¢ase before the suit 
was decreed after the rejection of the de- 
fendant’s application for adjournment and 
upon retirement of his counsel. there had 
already been evidence of the plaintiff who 
had been examined and cross-examined. 
The above decision of this: Court supports 
the view I have taken, In the instant 
case there was no evidence on record 
when the defendants’ counsel retired. and 
the learned Court below had to proceed. 
and did proceed, ex parte, and passed the 
ex parte decree after recording plaintiff's 
evidence. So he proceeded under O. 17. 
R. 2, and the application under O. 9. R. 13 
was competent; 


14, | In the result the appeal is al- 
lowed. The order of the learned Court 
below is set aside. The ex parte decrees 
passed in the suits in question are set 
aside, and the suits are directed to be dis- 
posed of in accordance with law. 


15,. Parties will bear their own 


“¢osts, sy 
Appeal allowed. 
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BAHARUL ISLAM. J. 
Gurumayum Sanahanbi Devi and 
others, Appellants v) Gurumayvum Ongbi 
Tbempishak Devi and others, Respondents. 


i ao Appeal No. i of 1971, D/- 9-4- 


(A) T. P. Act (1882), 
Necessary conditions — Not 
Transferee not protected.. - 


Before the purchase :is protected 

under Section 41 of the. Act. the following 
conditions, among others, are to be ful- 
filed, viz.. (1) that the transferor is the 
-ostensible owner of the land in question, 
‘and (2) that the transferee acted in good 
‘faith taking reasonable care to ascertain 
‘that the transferor had power to transfer. 


Where, at the time of the sale. the 
-Jand stood in the name: of ‘the deceased. 
-and the transferor was not the ostensible 
owner of it, nor did the transferee enauire 
and ascertain as to who were the heirs 
left by the deceased owner, necessary 
- conditions for the protection under S. 41 


*(Against decision of 2nd Sub. J.. Mani- 
a T. S. No: 33 of 1963. D/-'9-2- 


ER/FRIC354/74/HGP 


Section 41 — 
falfilled — 


G. Sanahanbi y, G. O. Ibempishak (B. Islam J.) 


Jb 


A.L R. 


cannot be said.to have been fulfilled by 
the transferee. (Para 9} 
B. B. Sen.. for Appellants; N. Naba- 
kumar Singh, for Respondents, 
JUDGMENT :— This appeal is bv the 
defendants and is from the judgment and _ 
decree passed by the Second, Subordinate 
06k Manipur, in Title Suit No. 33 of 
2; The- plaintiffs are ~ in num- 
ber; plaintiff No. 1 is the mother of plain- 
tiff No. 2; Their case is that Mani 
Sharma. husband of plaintiff No. 1. died 
on 19-9-1963 leaving behind his widow, 
plaintiff No. 1, and two daughters-plain- 
tiff No. 2 bv plaintiff No. 1. and defendant 
No. 1 by his pre-deceased first wife. Manet 
Sarma left the suit land. described in the 
schedule of the plaint. He became insane 
at the age of 40 and defendant No. 1 and 
her husband, defendant No. 2. were ap- 
pointed guardians of the person and pro- 
perty of Mani Sharma, After the death 
of Mani Sharma, defendant No. 1 in col- 
lusion with her husband defendant No. 2 
sold away about 14 bighas of land, to de- 


‘fendant No. 3 on 25-9-1963 without the 


knowledge and consent of the plaintiffs. 
The plaintiffs demanded of defendant 
No. 1 partition of the land. As_she re- 
fused it, the plaintiffs filed the present . 
suit for partition, The plaintiffs claim 
that on the date of the death of Mani 
Sharma they and defendant No. 1 are en- 
titled to equal shares in the suit land. 

3. The’ defendants have filed a 
joint written statement. They admit that 
Manji Sharma died on 19-9-1963: they 
also admit that plaintiff No. 1 was the 
wife of Mani Sharma, but they aver that 
she had been divorced by Meni Sharma 
about 40 years ago: they denv that plain- 
tiff No, 2 is the daughter of Mani Sharma. 
They further plead that defendant No. 3 
is a bona fide purchaser of the land for 
valuable consideration. They claim that 
on the death of Mani Sharma, the defen- 
dant No. 1 was the sole heir to the land 
in suit. It is also averred that the sale 
was On account of a legal necessity tò 
meet the expenditure of the ‘Sharadhe. 
ceremony of Mani Sharma. 

4, The learned Subordinate Judge 
held that the plaintiff.No, 1 had not been 
divorced by Mani Sharma and plaintiff 
No, 2 was the daughter. of late Mani 
Sharma. He also held that defendant 
No. 3 failed to prove that he was a bona 
fide purchaser of the land and that the 
defendants have failed to prove that the 


sale was for legal necessity. Hence this. 
-appeal. 


5. The defendants having aia 
ted that plaintiff No. 1 was the legal wife 
of late Mani Sharma. it is their burden to 
prove that she had been divorced by her 
husband during his lifetime and that 
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plaintiff No. 2 was born out of wed-lock. 


6. In support of their case, the de- 
-‘fendants have examined themselves. 
D. W. 1 is defendant No. 3; D. W. 2 is de- 
“fendant No. 2 and D. W. 3 is defendant 
No. 1. The evidence of defendants Nos. 1 
and 2 is the only evidence to prove the 
alleged. divorce and illegitimacy of plain- 
tf No. 2, 


7, Defendant No. 2 (D. W. 2) de- 
poses that the plaintiff No. 1 was divorced 
by Mani Sharma before he married de- 
fendant No, 1; that he married defen- 
dant No. 1 about 1952-53 and that Mani 
Sharma became insane about 30 years 
ago. Plaintiff No. 2 is about 40 vears old. 


Therefore, if the defendants’ case is true. 


Plaintiff No. 1 must have been divorced 
long before his marriage. He was then 
an outsider to the family of Mani Sharma. 
He has not disclosed the source of his 
knowledge of the alleged divorce. His 
evidence is of a make-believe nature and 
cannot be relied upon, Defendant No. 1 
(D. W. 3) has not deposed that plaintiff 
No. 1 was divorced by her father, D. W. 1 
sayg that her mother died eleven davs 
after her birth and she was taken away 
and brought up by Mani Sharma’s sister 
at her husband’s house. This evidence of 
D. W. T has not been challenged. Plain- 
tiff No, 1 was married after the death of 
defendant No. 1’s mother... Defendant 
No. 1 was not living in the house of her 
father. She. however, deposes in her evi- 
dence, “He (her father) left no widow 
at the time of his death.” Great em- 
phasis has been laid on this sentence bv 
the learned counsel who submits that the 
only inference from that sentence is that 
plaintiff No. 1 had been divorced. In my 
opinion, that inference cannot be drawn 
as this is not the only possible inference: 
another possible inference is- that plain- 
tiff No. 1, second wife of Manji Sharma, 
had been dead, Learned counsel has not 
attempted to explain as to what prevent- 
€d defendant No. 1 from saving that plain- 
tiff No. 1 had been divorced by her father. 
There is no other evidence in support of 
the defendants’ contention that plaintiff 
No. 1 had been divorced by Mani Sharma 
during his lifetime, The defendants have 
hopelessly failed to prove that plaintiff 
No. 1 had been divorced by Mani Sharma, 


8. On the contrary, although it 
was not necessary. the plaintiff has ad- 
duced cogent evidence to show that plain- 
tiff No. 1 continued to be the wife of Mani 
Sharma till his death. P. W. 1. Pishak 
Sharma. and P. W. 2, Gouragopal Sharma 
are first cousins of Mani Sharma, and 
Pishak Sharma is the oldest living male 
member in the family. The evidence of 
P. W. I is that Mani Sharma became in- 
sane about 30 years age dnd that His in- 
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sanity continued til] his death. Before his- 


insanity, he married the mother of defen- 
dant No. 1. Within 11 days of the birth. 
of defendant No. 1. his wife died. Then 
he married plaintiff No. 1 and that plain- 
tiff No. 2 was born. “not out of wed-lock.’” 
P. W. 2 corroborates P. W. 1 on the birth. 
of plaintiff No. 2 in the wed-lock of plain- 
tiff No. 1 and Mani Sharma, He categori- 
cally says that, “Ibempishak Devi was. 
never divorced by Mani Sharma.” Great 
reliance has been taken by the appellant 
on the following sentence in the evidence 
in ecross-examination of P. W. 2: “It is. 
correct that Ketuki was divorced about 
40 years ago by Mani Sharma.” Apra- 
rently, this is a mistake. Ketuki 1s ad- 
mittedly the daughter of the wife of Mani 
Sharma; it is nobody’s case that Ketuki 
had ever been married to Mani Sharma. 
even if she was not his daughter. There- 
fore, the question of divorce of Ketuki by 
Mani Sharma does not arise. There ig nc- 
reason to disbelieve P. Ws. 1 and 2 who 
are the first cousins of Mani Sharma. 
Nothing has been brought out in the cross~ 
examination ag to why they would sup- 
port the case of a divorce of Man. 
Sharma in preference to their niece, de— 
fendant No. 1. In addition to the above. 
there is another circumstance supporting 
tha case of the plaintiffs that plaintiff 
No. 1 is the widow of Mani Sharma. With- 
regard to the performance of the shradha 
ceremony by defendant No. 1 and plain- 
tiff No. 1, a dispute arose. and that the 
dispute went to the local Brahma Sabha. 
in the shape of a case (Misc. Case No, 13 
of 1963) at the instance of the plaintiffs: 
and thereafter to the Administrator of the 
Palace of the Maharaia in the shape of 
an appeal as per Parwara No. 9 (P) of 1963. 
P. W. 3, clerk in the office of the Brahma 
Sabha since 1934, proves Ext. A/l which 
is a certified copy of the order of the 
Brahma Sabha in the aforesald case No. 1& 
of 1963 dated 25-9-1963. The order. inter 
alia, lays down: 


“Hence the atma (soul) of the de- 
ceased will be in peace if the parties. 
jointly perform the karma (shradha cere- 
mony) at- the residence of the deceased. ` 
If it is not agreeable to both the parties, 


. there will be no restriction to both the 


parties in their _performing the karma 
separately according to their own will. 


“Roth the parties” means plaintiff No. 1- 
and defendant No. 1. Ext. A/2 is the 
certified copy of the appellate order that. 
has been proved by P. W. 4. The order. 
inter alia, provides, 

Talat E aaals regarding place for per-- 
forming the shradha ceremony, it is ord°r- 
ed that, the performance be done at the 
ancestral residence of late Mani Sharma 
as late Manj Sharma has his own house- 
and also as his last wife Gurumayum: 
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Ongbi Ibempishak Devi (Plaintiff No. 1) 
urges to perform the said ceremony at the 
ancestral residence of her husband. So it 
will be better on the part of Aribam 


‘ssanahanbj Devi (defendant No. 1). daugh- - 


ter of late Mani Sharma. if she also parti- 
‘cipates in the said ceremony which is go- 
ing to be performed by her mother at the 
ancestral residence of late Mani Sharma.” 
‘These two documents, Exts. A/1 and A/2, 
Show that plaintiff No. 1 is the widow of 
Mani Sharma. The evidence of P. Ws, 1 
and 2 and Exts. A/I and A/2 conclusively 
prove that plaintiff No. 1 had not been 
divorced by, but was the widow of Mani 
Sharma. It must. therefore, be held that 
plaintiff No. 2 was born in the wed-lock 
Of Manj Sharma and plaintiff No. 1. 


§. The only question that remains 
for consideration is whether defendant 
No, 3 is the bona fide purchaser of the 
dand transferred. His material evidence 
is that he does not know if Mani Sharma 
left any other heirs besides defendant 
No. 1 at the time of his death. He, fur- 
ther, admits that he did not make any 
enquiry as to whether Mani Sharma had 
other legal heirs when he made.the pur- 
chase. He further admits that at the 
“time of his purchase, the land was still 
standing in the name of Mani Sharma. 

9-A. Section 41 of the Transfer of 
Property Act protects a bona fide pur- 
chaser from ostensible owner of property. 
“It provides, 

"Where, with the consent. express or 
‘implied, of the persons interested in im- 
‘movable property, a person is the osten- 
sible owner of such property and trans- 
fers the same for consideration, the trans- 
fer shall not be voidable on the ground 
that the transferor was not authorised to 
make it: 

Provided that the transferee, after 
taking reasonable care to ascertain that 
the transferor had power to make the 
transfer, has acted in vood faith.” 


{Before the purchase is protected under 
Section 41 of the Act. the following con- 
ditions, among others, are to be fulfilled, 
viz.. (1) that the transferor is the osten- 
sible owner of the land in question. and 
{(2) that the transferee acted in good faith 
taking reasonable care to ascertain that 
Jthe transferor had power to transfer. These 
two conditions have not been fulfilled. The 
transferor, viz., defendant No. I, was not 
-the ostensible owner as the land was still 
standing in the name of ,the late Mani 
Sharma, It was, therefore. the dutv of 
‘defendant No. 3 to ascertain as to who 
-were the heirs left by Mani Sharma. Ad- 
mittedly. he did not make any enauiry 
in this regard. The above conditions not 
thaving been fulfilled, defendant No. 3 
“annot be protected under Section 41 of 
the Transfer of Property Act. 


Surendranath v. Lohit Chandra 


A. I R. 


10. The plaintiffs and defendant 
No. 1 as heirs in Class I of the Schedule 
of the Hindu Succession Act, 1956. under. 
Rules 1 and 2 of Section 1 of the said Act 
(sic), they are entitled to equal shares. 
The learned: Court below rightly decreed 
the suit. Its judgment and decree are up- 
held. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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BAHARUL ISLAM. J. 
Surendranath Talukdar and others, 
Appellants v. Lohit Chandra Talukdar. 
Respondent, - 


second Appeal No. 108 of 1971, 
25-1-1974.* 

(A) Contract Act (1872), Ss. 74 and 55 
—- Suit for refund of earnest money — 
Defence of forfeiture — Maintainability. 


_ Where in a suit for refund of earnest 
money the defence was of non-perform- 
ance of terms of agreement by the plain- 
tiff but the defendant failed to prove anv 
stipulation by wav of penalty and his plea 
that the time was of eSsence of contract 
was also not proved and further there 
Was No proof of any loss or damage in- 
curred by the defendant. Section 74 would 
not apply and defendant could not claim 
any compensation or any forfeiture of 
earnest money. (Paras 6. 7. 8) 


(B) Contract Act (1872), S. 65 — 
Obligation to refund benefit — Earnest 
money and part of purchase money — De- 
termination of. 


An amount paid under an agreement 
to sell immovable property is forfeitable 
if it is an earnest money, and refundable 
if it is a part of the price of the property. 
Even when the amount is forfeitable. the 
entire amount may not be forfeited; what 
amount is liable to be forfeited is to be 
adjudged by the Court in the facts and 
circumstances of a Particular case, Whe- 
ther a sum paid under the agreement is 
an earnest money or a part of the pur- 
chase price can be determined from the 
intention of the parties inferred from. or 
proved by, evidence. (Para 10) 

(C) Contract Act (1872), S. 64 — 
Rescission of contract — Equity. 

Equity demands that if rescission is 
to be granted, both parties must be re- 
stored- to status quo ante, So in the case 
of an agreement for sale of land if the 
seller retains his land or sells it to a third 
party at no loss, the purchaser must get 


D/- 





*(From decision of P, C. Saikia, Asst. 
Dist. J. at Barpeta, D/- 19-1-1971). 
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back the money paid by him to the seller. 
Section 64 ig based on this principle. 
(Para 11) 
Cases Referred: Chronological] Paras 
AIR 1970 SC 1955 = (1970) 1 SCR 928 8 
AIR 1963 SC 1405 = (1964) 1 SCR 515 8 
AIR 1961 Punj 378 = 63 Pun LR 362 9 
AIR 1958 Mys 10 = 1957 Kant LJ 37 9 
AIR 1952 Cal 93 = 55 Cal WN 765 9 
AIR 1926 PC 1 = 24 All LJ 248 8 
A. M. Mazumdar and S. R. Bhatta- 
charjee, for Appellants; B. K. Goswami. 
for Respondent. 


JUDGMENT :— This appeal is bv the 
defendants and from the judgment and 
decree passed by the Assistant District 
awa Barpeta in Money Appeal No. 1 of 


2. The plaintiff’s suit is for refund 
of an amount alleged to have been ad- 
vanced on an agreement for sale of im- 
movable property. The plaintiffs case is 
that the defendants agreed to sell 8 bighas 
Of land, which the plaintiff agreed to pur- 
chase. The price was settled at the rate 
of Rs, 520/- per bigha, On 28th of Aghon. 
1366 B. S. the defendants executed an 
agreement (Ext. 1) for the sale of the suit 
land in favour of the plaintiff. The plain- 
tiff paid an amount of Rs. 1,401/- as baina. 
The plaintiff further alleges that after the 
said agreement he advanced Rs. 300/. on 
4th of Magh and Rs. 270/- on the 15th of 
Magh following. In total he paid Rs. 1.971 
to the defendants, but the defendants did 
not execute the sale deed: on the con- 
trary they sold the land to a third partv. 
On the plaintiffs insistence for the sale of 
the land in his favour, the defendants 
excused themselves and promised to re- 
fund the money paid to them by the 
plaintiff, But they did not refund the 
money and hence the plaintiff filed the 
instant suit. 


. 3. The defendants have filed a 
written statement and contested the suit. 
They have admitted the execution of 
Ext. 1 and receipt of Rs. 1,401/- from the 
plaintiff, but they allege that the lower 
portion of the paper containing Ext. 1 has 
been torn off; that portion contained a 
stipulation to the effect that if the plain- 
tiff could not pay the entire amount with- 
in rd of Magh, 1366 B.S. corresponding 
to 17th January. 1960 A. D.. then he will 
not be entitled to get the land and his 
earnest money would be forfeited, and if 
he (the plaintiff) be ready with monev and 
the defendants did not sell the land. then 
the plaintiff would be entitled to deposit 
the money in Court and get a sale deed 
executed through Court. They further 
allege that relying on the above agree- 
ment they entered into an agreement for 
purchase of land from one Lankeswar 
Das, who received an advance amount of 
Rs, 500/- from them, But due to the plain- 
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tiffs failure they could not purchase the 
land from Lankeswar and had to forfeit 
the advance amount of Rs. 500/-; further 
they had to take a loan of Rs. 1,500/- 
from D. W. 5. Gopal Goswami. to pur- 
chase some land at Dakshin Baska and 
that loan had to be repaid bv selling the 
land, which was proposed to be sold to 
the plaintiff, to another person at a low 
price of Rs, 400/. per bigha. The defen- 
dants, therefore, claim that the plaintiff 
is not only not entitled to get the refund 
of the money but they are entitled to 
compensatory cost of at least Rs. 1.000/-. 

4. The learned Munsiff. after trial, 
decreed the suit for Rs. 1,401/- stipulated 
in Ext, 1 but dismissed the plaintiff’s 
claim of Rs. 570/- which he alleged to 
have paid subsequent to the execution of 
Ext. I. On appeal the judgment and de- 
cree of the Munsiff were upheld bv the 
learned Assistant District Judge. Both 
the Courts below have concurrently held 
that the plaintiff has failed to prove the 
payments of Rs. 300/- and Rs, 270/- al- 
leged to have been made after the ex- 
ecution of Ext. 1. 

The defendants now have come on 
appeal against the judgment and decree 
of the learned lower appellate Court, as 
Stated earlier. 


5. Shri A. M. Mazumdar, learned 
counse] appearing for the defendant-ap- 
pellants, submits that it was the plaintiff 
Who broke the contract and that in terms 
of the stipulation contained in Ext. 1 the 
plaintiff is liable to forfeit his amount of 
Rs. 1,401/-. or at least a part of it. under 
Section 74 of the Indian Contract Act. 


- 6. Section 74 of the Contract Act 
provides that when a contract has been 
broken, if a sum is named in the contract 
as the amount to be paid in case of such 
breach, or if the contract contains any 
other stipulation by way of penalty. the 
party complaining of the breach is entitl- 
ed, whether or not actual damage or loss 
iş proved to have been caused thereby. to 
receive from the party who has broken 
the contract reasonable compensation not 
exceeding the amount so named or, as the 
case may be, the penalty stipulated for, 
We are, therefore to see whether the 
agreement (Ext. 1) contained any stipula- 
tion and the plaintiff violated it. The 
learned lower appellate Court has found 
that the portion of the paper containing 
Ext. 1 contained a stipulation. as alleged. 
by the defendants, and that stipulation 
was the forfeiture clause alleged by them. 
Mr. Mazumdar, relying on this finding of 
the learned lower appellate Court, sub- 
mits that this is a finding of fact and 
however erroneous it mav be, it cannot 
be. upset in a second appeal. On the con- 
trary Shri B. K. Goswami. learned coun- 
sel appearing for the respondents, submits 
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that the finding of the learned lower ap- 
pellate Court in the regard is perverse. 


J: The learned appellate Court þe- 
low has found that the bainapatra (Ext. 1), 
in the torn portion of it, contained a 
stipulation and in his judgment he has 
quoted the alleged stipulation as follows: 

. “The plaintiff must clear payment of 
the entire amount of consideration by 
the 3rd Magh of 1366.B.S. and in default 
of that the baina amount of Rs. 1.401/- 
would stand forfeited to the defendants. 
And if upon tender of the entire conside- 
ration amount within the stipulated time 
the defendants: did not execute the pro- 
mised sale deed, the plaintiff would be 
entitled to get the deed from the Court 
on his deposit of the amount there”. 


Learned counse] for the appellants could 
not satisfy me wherefrom the learned 
lower appellate Court made the above 
quotation. I have perused the evidence 
of D. W. 6. Surendra Nath. Talukdar. who 
is defendant No. 1 and who himself wrote 
Ext. 1. and of Dinaram Talukdar and 
Pabitra Pathak, D. Ws. 3 and 4 respec- 
tively, who are attesting witnesses of 
Ext. 1. The relevant evidence of D. W.6 
is: “One portion of the paper on which 
the agreement was written is found to be 
torn off’. He has not given the terms or 
mature of the alleged stipulation although 
the himself executed Ext. 1 in his own 
hand. The material evidence of D.W. 3 
ig: “There was another signature below 
another portion of the writing”, But he 
does not depose to any stipulation or for- 
feiture clause. The material evidence of 
D. W. 4 in this regard is: “The bottom 
of the paper contained the stipulated 
date”, But it does not appear from his 
evidence what ‘stipulated date he means, 
He does not depose to any stipulation or 
forfeiture clause. - It is, therefore. clear 
that the finding of the lower appellate 
Court that there-was a forfeiture clause 
on the lower part of the paper Ext. 1 is 
not warranted by any evidence on record. 
The finding is perverse, It must. there- 
fore. be held that the defendants have 
failed to prove that Ext. 1 contained any 
forfeiture clause, ; 

8. Now let us see whether the 
plaintiff broke the agreement. D. W. 6 
in his evidence has stated that he received 
Rs, 1,401/- at the time of the execution 
of Ext. 1 and “The balance was to be paid 
on the 3rd Magh 1366 B. S. The monev 
was not paid according to stipulation and 
I rescinded the contract’. Section 55 of 
the Contract Act provides that when a 
party to a contract promises to do a cer- 
tain thing at or before a specified time, or 
certain things at or before specified. times. 
and fails to do anv such thing at or be- 
fore the specified time, the contract. or so 
much ef it as has mot been performed. 
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becomes voidable at the option of the 
promisee, if the intention of the parties 
was that time should be of the essence of 
the contract, If it was not the intention 
of the parties that time should þe of the 
essence of the contract, the contract does 
not become voidable by the failure to do 
such thing at or before the specified time: 
but the promisee is entitled to compensa- 
tion from the promisor for any Joss oc- 
ecasioned to him bv such failure. If in 
case of a contract voidable an account of 
the promisor’s failure to perform his pro- 
mise at the time agreed. the promisee ac- 
cepts performance of such promise at any 
time other than that agreed. the promisee 
cannot claim compensation for anv loss 
occasioned by the non-performance of the 
promise at the time agreed, unless. at the 
time of such acceptance, he gives notice 
to the promisor of his intention to do So. 

The defendants in the instant case 
bave not proved that time was of the es- 
sence of the agreement as per Ext. 1. The 
learned lower appellate Court has come 
to the categorical finding that the plea of 
having incurred losses for the alleged non- 
performance of the agreement, Ext. 1, 
by the plaintiff. is false. In other words 
it has held that the defendants have sus- — 
tained no loss or damage due to the al- 
leged non-performance of the agreement 
by the plaintiff, In the result. therefore, 
it must be held that the defendants have 
failed to prove that Ext, J contained any 
stipulation by way of penalty or that it 
was broken by the plaintiff. In my opin- 
ion, therefore, Section 74 of the Contract 
Act does not apply -to the facts and cir- 
cumstances of the present case. 

Shri Mazumdar has cited AIR 1926 
PC 1: AIR 1963 SC 1405 and AIR 1970 
SC 1955. The decisions deal with Sec- 
tion 74 and are therefore of no assistance 
to the appellants. 

9, We are now to find whether 
the plaintiff is entitled to the amount of 
Rs, 1,401/- paid to the defendants on the 
date of execution of Ext, 1. Relying on 
two decisions reported in AIR 1958 Mvs 
10 and AIR 1961 Puni 378, learned coun- 
sel for the respondents. submits that if 
the amount of Rs. 1,401/- is an earnest 
money it could be forfeited. but if it was 
a part of the consideration, it could not 
be forfeited. Their Lordships of the 
Mysore High Court. agreeing with the 
decision of the Calcutta High Court re- 
ported in AIR 1952 Cal 93, have held: 

“that between ‘earnest money’ 
‘part payment of price’ there is a funda- 
mental distinction or difference in this 
respect and the rule of forfeiture has no 
application to money received as such part 
payment.” 
Their Lordships of the Punjab High Court 
in AIR 4961 Puni 378 (supra) have held: 


and . 
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. “Law does not permit the defendants 
to forfeit payments made by way of an 
advance, Part payment of the purchase 
price cannot be forfeited for the reason 
that it is not a guarantee for the perform- 
ance of the contract and. therefore what 
1s forfeitable is what has been given bv 
way of earnest.” 

I am in respectful agreement with the 
above view, In the case of Clough v. 
L. & N. W. R. (quoted at page 458 in 
the 9th Edition of the Indian Contract 
and Specific Relief Acts. of Pollock and 
Mulla) it has been held: 

“No Man Can at once treat the con- 
tract as avoided by him so as to resume 
the property which he parted with under 
it, and at the same time keep the money 
or other advantages which he has ob- 
tained under it.” 

10. The law, therefore, is that: an 
amount paid under an agreement to sell 
immovable property is forfeitable if it is 


jan earnest money, and refundable if it is 


a part of the price of the-property. Even 


jwhen the amount is forfeitable. the en- 


tire amount paid as earnest mav not be 
forfeited: what amount js liable to be 


{forfeited is to be adjudged by the Court 


in the facts and circumstances of a parti- 
cular case, k? 

But it is often difficult to ascertain 
from the terms of an agreement whether 
a sum paid under it is an earnest money 
or a part of the purchase price; neverthe- 
less it can be determined from the inten- 
tion of the parties inferred from. or prov- 
ed by, evidence. | 

11, In the instant case the evi- 
dence on record clearly shows that the 
amount of Rs. 1.401.00 is a part of the 
purchase money: for D. W..6. (defendant 
No, -1 Surendra) in his- deposition. savs. 
“I received. Rs. 
Ext. 1 agreement ...... =a That balance was 
to be paid on 3rd Magh, 1366 B. S”. 

D. W. 3. Dinaram. in his deposition 
says, Rs. 1,401.00 was paid in advance for 
8 bighas of land. The balance was to be 
paid later on 3rd Magh”. 

D. W. 4, Pabitra Pathak. déposes that 
Rs, 1,401.00 were paid on the date of the 
agreement, Ext. 1. and that the balance 
was to be paid on 3rd Magh following. 

It must therefore be held that. the 
amount of Rs, 1,401.00 was a part of the 
purchase money and as such liable to be 
refunded to the purchaser, namelv. the 
plaintiff, - 7. l 

_In the instant case it was thë defen- 
dants-who rescinded the 
D. W. 6 has said in his evidence. "The 
balance was to’ be paid on the 3rd Magh. 
1336 B.S. The money was not paid ac- 
cording to stipulation and I rescinded the 
contract”. So equity demands that if a 
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rescission is to be granted. both parties 
must be restored to status quo ante. In 
other words as the seller has retained his 
land (or sold it to a third party at no loss) 
the purchaser must get back the money 
Paid by him, — 

Section 64 of the Contract Act, which, 
in My opinion, hag been based on the 
above principle, provides that when a 
person at whose option a contract is void- 
able rescinds it, the other party thereto 
need not perform any promise therein 
contained in which he is a promisor. The 
party rescinding a voidable contract shall 
if, he hag received any benefit there- 
under from- another party to such con- 
tract, restore such benefit, so far as may 
be, to the person from whom it was re- 
ceived, In mv opinion the amount of 
Rs. 1,401/- paid by him to the defendants 
was a benefit within the meaning of Sec- 
tion 64. and as, in this case, as held ear- 
lier, as the. defendants have failed to 
Prove any loss or damage sustained by 
them, they are not entitled to anv com- 
pensation and on the contrary the plain- 
tiff will be entitled to the refund of the 
entire amount of Rs, 1.401,00 paid bv 
him. _ Although the judgment of the 
learned Court below was erroneous in 
part, the decree is-a valid one. 

12. In the result this appeal fails 
and is dismissed, In the circumstances I | 
leave the parties to bear their own costs. 

Appeal: dismissed. 


t 
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M. C. PATHAK, C. J.. AND D. M. SEN. J. 
_ Jajneswar Bora’ and others, Peti- 
tioners v. Returning Officer. Panchayati’ 
Rai Elections, Nowgong and’ others. Res- 
pondents, , ane ee 

© Civil Rules Nos. 87. 86, 104. 153 and 
111 of 1974, D/- 8-4-1974. 

(A) Assam Panchayati Rai Act (11 of 
1973), Section 12 (1) (g) — ‘Office of Pro- 
fit? .— Interpretation of -— Contractor 
under a Government department — Not 
a holder of office of profit — Order re- 
jecting his nomination paper is without’ 
jurisdiction, (Assam Panchayati Raj (Con- 
stitution) Rules (1973). R. 20 (aì) — (Con- 
stitution of India. Art. 226) (Constitution 
of India, Arts. 102 and 191) (Words and 
Phrases — “Office of profit’). 

The word ‘Office’ in Section 12 (1) (g) 
of the Act indicates an- office which exists 


-independently of the holder of the office. 


AIR 1970 SC 694, Followed. (Para. 27) 

When a person undertakes to execute 
some work under. the Public Works De- 
partment and enters into a contract deed 


with the Government to that effect. he 
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does not hold office under the Govern- 
ment, Merely including the name of a 
person in the list of recognised contrac- 
tors does not mean that that person holds 
any contract under the Department. 
Hence, the phrase “holder of an office of 
profit under the Government” does not 
include a contractor under the Public 
Works Department or under any Depart- 
ment of the Government, The language 
of Section 12 (1) (g) being clear and un- 
ambiguous does not leave any room for 
interpreting that it mav also include a 
contractor under the Government. 

(Paras 31, 32, 33. 40. 41. 42. 44) 


A Magistrate acts without jurisdic- 
tion in rejecting the nomination of such 
a contractor under the P. W. D. under 
Rule 20(a) of the Panchavati Rai (Con- 
Stitution) Rules, 1973 read with Section 12 
(1) (£) of the Act and the error of law 
committed by the Magistrate being appa- 
rent on the face of the record. the order 
of rejection is liable to be quashed under 
Article 226 of the Constitution of India. 

(Para 43) 


(B) Constitution of India, Art. 226 — 
Exercise of writ jurisdiction in election 
matters —. Existence of alternative re- 
medy bv way of election petition — How 
far operates as a bar to writ, (Assam Pan- 
chayati Raj (Constitution) Rules (1973), 
Rr, 24 (2) and 51). 


Normally of course if there is an 
efficacious alternative remedy provided in 
the Act itself, it is not advisable to issue 
a prerogative writ if that specific remedy 
is not availed of or vet mav be availed of. 

(Para 46) 


Where the order of rejection of the 
nomination paper of one of the manv can- 
didates for a seat is wholly without juris- 
diction and contrary to the provisions of 
the Assam Panchayati Raj Act, 1973. and 
the election has not yet been completed. 
the alternative remedy bv wav of election 
petition under R. 51 of the Rules is not 
efficacious and will not operate ag a bar 
to the issue of a writ, firstly because. the 
remedy is only available after the elec- 
tion is held and secondly because even if 
availed of after the election ig held it 
will be a process of harassment of all the 


parties concerned and will not be in the’ 


ends of justice. (Para 46) 


But where the nomination paper of 
one of the two candidates for a seat is re- 
jected the other candidate has to be de- 
clared to be duly elected to the seat under 
Rule 24 (2) and the candidate whose nomi- 
mation paper has been wrongly rejected 
has an effective alternative remedy of an 
election petition under Rule 51 and if he 
has not availed himself of that remedy. 
it will operate as a bar to the issue of a 
writ. (Para 54) 
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(C) Assam Panchavati Rai Act (11 of 
1973), Section 153 — Scope — “Meaning 
of office of profit? — Government inter- 
pretation of Section 12 (1) (zg) — Not final 
and binding on election officer, 


The interpretation given by the Gov- 
ernment that contractors under the Gov- 
Departments are holders of 
office of profit under Section 12 (1) (e) of 
the Act is not final and binding on the 
Magistrate — (Election Officer) under Sec- 
tion 153 at the time of rejection or ac- 
ceptance of nomination papers because 
(1) Section 153 does not refer to the Con- 
stitution of Mohkuma Parishad and Gaon ~ 
Panchayat but refers only to their estab- 
lishment (ii) even assuming that S. 153 
also refers to their constitution and the 
elections of Gaon Panchayat and Moh- 
kuma Parishad are left to the final deci- 
sion of the State Government, it may 
amount to abdicating legislative power by 
the Legislature which mav in turn affect 
vires of Section 153 itself, and (iii) the 
Magistrate would fail to exercise the dis- 
cretion vested in him under Rule 20 (a) of 
the Constitution rules, if he accepts the 
Government interpretation as final and 


binding. (Para 50) 
Cases Referred: Chronological Paras 
AIR 1970 SC 694 = (1970) 2 SCR 1 ; 
SAL 
(1943) 24 Tax Cas 190 24 
(1922) 8 Tax Cas 231 = (1922) 2 AC 1 24 
(1920) 3 KB 266 = 90 LJ KB 41 24 


S. N. Bhuyan and D. P. Chaliha (in 
C. Rules Nos. 86 and 87 of 1974): K. P. 
Sen and T. Sen (in C. Rule No. 104 of 
1974): B. K. Das and A. B. Choudhurv (in 
C. Rule 153 of 1974): K. Lahiri and A. 
Ahmed (in C. Rule 111 of 1974). for Peti- 
tioners; G. K. Talukdar Sr. Govt. Advo- 
cate and K. N. Saikia, (in C. Rule 87 of 
1974): A. M. Mazumdar Jr. Govt. Advo- 
cate (in C. Rule 86 of 1974): G. K. Taluk- 
dar Sr. Govt. Advocate and M. A. Laskar 
(in C. Rule 104 of 1974) and G. K. Taluk- 
dar Sr. Govt. Advocate (in C. Rules 153 
and 111 of 1974), for Respondents. 

PATHAK, C. J.:— By our order 
dated 5-4-1974 we allowed the petitions 
in Civil Rules Nos, 87, 86. 153 and 111 of 
1974 and rejected the petition in Civil 
Rule No. 104 of 1974. In this Judgment 
we give detailed reasons for our decision. 

2. - The above petitions 5 (five) Civil 
Rules are directed against the rejection of 
nominations as candidates for election as 
councillors of the Mahakuma FParishads 
concerned and president of Gaon Pancha- 
yat concerned -under the Assam Pancha- 
yati Raj Act. 1972 (Act No. XI of 1973) 
and the Assam Panchayati Rai (Constitu- 
tion) Rules, 1973, framed under the said 
Act. The facts of the above cases are 
similar with slight variations here and 
there and the questions of law that arise 
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for consideration in the. above cases are 
found to be same and hence we have 
heard all the above cases together and 


this judgment will cover all the above 
Civil Rules. 


3. Let us state briefly the facts of 
Civil Rule No. 87 of 1974. 


4, The petitioner Jaineswar Bora 


is a citizen of India having his permanent 
home at Kampur in the District of Now- 
song. His name appears in the Electoral 
roll for 1973 of Nowgong Mahakuma 
Parishad against serial No. 38 of Barpattia 
No, 3 which is included in Kampur Gaon 
Panchayat, The petitioner is a contrac- 
tor under the Public Works Department 
of the Government. As a contractor he 
submits tender in proper forms by de- 
positing the required earnest money 
against the works advertised. when his 
tender is accepted a formal agreement is 
executed between the Public Works De- 
partment and the petitioner for execution 
of the works allotted to him. The peti- 
tioner does the work as per contract 
signed, spends his own money for the 
works, and gets the money from the Gov- 
ernmnt by submitting bills against the 
works done. The petitioner is not paid 
any salary, allowances or remuneration as 
such by the Government for the contract. 
The petitioner as a contractor is not. sub- 
ject to appointment, dismissal or discipli- 
nary proceeding as applicable in the case 
of persons holding a post under the Gov- 
ernment, 


5. The petitioner is a Matriculate. 


and he is well yersed in the language of 
the region i.e. Assamese. He can write 
and read very well, Assamese. English 
and Bengali. In 1963 the petitioner was 
registered as a Class III Contractor and 
at present he is registered as Class II Con- 
tractor under the Public Works Depart- 
ment of the Government of Assam. 


6. The Magistrate under the Assam 
Panchayati Raj Act. 1972 (hereinafter 
called as the Panchayati Rai Act) fixed 
under Rules 12 and 13 of the Assam Pan- 
chayati Rai (Constitution) Rules, 1973 
(hereinafter referred to as Panchayati Rai 
(Constitution) Rules. the date of election 
and other necessary dates as follows :— 

26-2-1974 — date for presenting nomi- 
nation papers: 

98-2-1974— date for scrutiny of the 
nomination papers: l 

2-3-1974 — last date of withdrawal 
of the nomination papers: 

11-3-1974 — date for making an- 
nouncement of the results of the serutinv: 


11-4-1974 — date for holding elec- 
tions. 

7. The petitioner filed his nomina- 
tion paper on 26-2-1974 as a candidate for 
election as a councillor of the Newgeng 
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Mahakuma Parishad from the Kampur 
Gaon Panchayat. All the nominatiom 
papers so filed were scrutinised by the 
Magistrate on 28-2-1974 but the Magistrate 
rejected the petitioner’s nomination on the 
same date on the ground that the peti- 
tioner was a contractor under the Pub- 
lic Works Department, Government of 
Assam, at the relevant time and as such 
he was disqualified under Section 12 (1) 
(g) of the Panchayati Raj Act. The order 
of rejection of nomination which has beer 
challenged in this Civil Rule reads as 
follows:— (English translation): 

“This nomination paper has been exa- 
mined by me under Rule 20 of the Assam 
Panchayati Rai (Constitution) Rules. 197& 
and the following decision has been taken.. 

As he is a contractor under the 
P.W.D. and holding office of profit his- 
candidature is rejected.” 

The above facts are not disputed. 


8-9. The only question that arises 
for consideration in this case is whether 
the Magistrate acted within jurisdiction 
and in accordance with law in rejecting 
the nomination of the petitioner. The 
petitioner admits that he is a contractor 
under the Public Works Department anf 
his contract is still subsisting’. 


10, It is contended on behalf of 
the petitioner that to hold a contract. 
under the Public Works Department of. 
the Government or anv other Department 
of the Government is not a disaualifica- 
tion as laid down in Section 20 (2) (a) read 
with Section 12 (1) of the Panchayati Raf 
Act and the Magistrate in rejecting the- 
nomination of the petitioner on the ground: 
that he is a contractor under the Public 
Works Department of the Government 
acted without jurisdiction and contrary tœ 
law and therefore the impugned order is. 
liable to be quashed. 


11. On the other hand, it is con-- 
tended on behalf of the Respondents that 
being a contractor or holding a con- 
tract under the Government is to hold’ 
an office of profit under the Government 
and therefore it is a disqualification under- 
Section 20 (2) (a) read with Section 12 (17 
of the Panchayati Rai Act and the Magis— 
trate acted within jurisdiction and in ac- 
cordance with law in rejecting the nomi- 
nation of the petitioner on the admitted” 
facts. At this stage it would be con- 
venient to quote the relevant provisions: 
of the Panchayati Rai Act and the Pan-- 
chayati Raj Rules. 

12. Section 12 of the Panchavati- 
Rai Act reads as follows:— 

‘19 (1) No person shall be elected. 
nominated and remain aS member of Gaor 
Panchayat. if he:— 


q) **#* 
b) eR 


(c) **** 
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(£) holds any office of profit under 
Government or under Gaon Panchayat or 
Mohkuma Parishad or Panchavati Adalat: 
D 
5 (h) LEE E 
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À 13. , Section 20 (1). reads as fol- 
JOWS :— 

l “The Mohkuma Parishad as estab- 
‘ied under Section 3 shall consist of :— 


(a) One Councillor of the Mohkuma 
Parishad to be elected in the manner pres- 
-cribed by the voters of a Gaon Pancha- 
"yat area from amongst themselves exclud- 
‘ing such voter or voters as may have been 
‘elected under the Representation of Peo- 
le Act, 1951 to the State Legislature ‘or 
to the Parliament, 

(Haxh 

(c) ¥eER 

(2) (a) No person shall be elected and 
‘remain as councillor of the Mohkuma 
Parishad if he suffers from anv of the dis- 
qualifications mentioned in sub-section (1) 
-f Section 12, 

(p) **** 

aEKE 
14, Relevant portions of Rule 19 
wf the Panchayati Rai (Constitution) Rules 
read as follows:— 

"19 Filing of Nomination.— (1) (a) *** 

(b) *ł** PEZE 3 

(c) Any person whose name appears 
ïn the list of voters of anv of the con- 
-stituencies of a Gaon Panchayat Publish- 
wd under Rule 8, excluding such voter or 
“voters as may have.been elected under the 
Representation of the People Act, 1951 to 
the State Legislature or to the Parliament 
and who is not disqualified under Sec- 
‘tion “12 of the Act, may be nominated as 

a candidate for election as a Councillor 
-of the Mohkuma Parishad concerned from 
such Gaon Panchayat area by submitting 
a nomination paper signed bv a voter of 
“any of the constituencies of the Gaon 
Panchayat as proposer and bv the candi- 
date as token of his consent to stand as a 
candidate, 


(2) attt 
tkt 


15. Rule 20 of the Panchavati Raj 
(Constitution) Rules reads as follows :— 

“20. Scrutiny of- Nomination.— The 
Magistrate or any other officer as may be 
‘authorised by him, shall examine the 
‘nomination papers on the date and at the 
‘time and place notified for the purpose 
under Rule 13. He shall have a copv of 
the electoral roll of the concerning Gaon 
-Panchayat Constituencies with him. He 
shall give the candidate or his proposer 
reasonable opportunity to hear at the 
time of ‘examining the nomination papers 


PEPE 
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and shall decide on the spot. objection if 
any, by summary enquiry. He may either 
on his own initiative or on objection 
raised, reject any nomination.on any of 
the following grounds namely, — . 

(a) that the candidate is not qualified 
under the provisions of the Act, or 

(b) that there has been failure to 
comply with any of the provisions of these ` 
rules or orders made under these rules: 

Provided that nothing in this clause 
shall be deemed to authorise rejection of 
the nomination paper of any candidate on 
the ground of irregularity in respect of a 
nomination paper, if the candidate has 
been duly nominated by means of other 
nomination paper in respect of which no 
irregularity has been committed.” 

16. Rule 24 reads as follows :— 

“24, Procedure in contested and un- 

contested election.— 


(i) Immediately after expiry of the 
period of withdrawal of candidature the 
Magistrate or the Officer authorised by 
the Magistrate shall in respect of every 
election declare the names of the candi- 
dates whose nomination papers have been 
found valid. 

(2) If there is only one valid nomina- . 
tion in respect of a particular election. the 
Magistrate or the Officer authorised shall 
declare such candidate to be duly elected 
from the constituency concerned, 


(3) If there are more than one valid 
nomination in respect of a particular elec- 
tion a poll shall be taken on the date noti- 


fied for election under Rule 13. 
(4) +*** hom)? ` 


17. Rule 51 reads as follows :— 

“51. No election held under this Act 
or Rules made thereunder shall be call- 
ed in question except by an election 
petition presented in accordance with 
these rules to the Assistant Distri€ét Judge 
having Jurisdiction thereof by any candi- 
date.” : 

18.- Rule 58 — If in the opinion of. 
the Judge :— . ; 

(a) **** 

(b) ke 

(c) the result of the election has been 
materially affected by any irregularity in 


Pts FE 
ERR 


-respect of the nomination paper or by the 


improper reception or refusal of nomina- 
tion paper or vote or by anv non-compli- 
ance with the provisions of the Act or the 


‘Rules made thereunder, the election of 


such candidate shall be void. 


19. Going through the relevant 
provisions of the Act and the Rules fram- 
ed thereunder it is found that no voter 
shall be elected and: remain as councillor 
of the Mohkuma Parishad if he suffers 
from any of the disqualifications men- 
tioned in sub-section (1) of Section 12 and 
that any voter who is not a member of 
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Railway Administration for wagons for 
sdespatching the goods to Aligarh. On ac- 
<ount of the difficulties which -the Rail- 
‘way Administration had been facing in 
the matter of supplying wagons it could 
-supply them to the plaintiff only on 31st 
„January, 1965. The plaintiff despatched 
140 barrels of groundnut oil by two rail- 
“way wagons from Ahmedabad to Aligarh 
"under two separate railway receipts. By 
‘its telegram dated 30th January, 1965 the 
-defendant terminated the contract, The 
plaintiff received the telegram on ist 
February, 1965. At that time the prices 
of the groundnut oil were falling. The 
plaintiff, on having received’on lst Feb- 
ruary, 1965 the aforesaid telegram from 
the defendant intimated to the defendant 
‘that the goods had already been despatch- 
ed on 3lst January, 1965. The - plaintiff 
had obtained two separate railway re- 
eceipts in respect of the goods which 
had despatched to the defendant. It had 
prepared two separate bills both dated 
3rd February, 1965. One bill was for Rs. 
30.532.68 p. and another was for 
31,744.44 p. The goods reached Aligarh in 
„due course of time. The defendant did not 
retire the documents, did not honour the 
fHundis which the plaintiff had drawn up- 
on it and did not take delivery of the 
szoods, Therefore, the plaintiff sold away 
the goods at the defendant’s cost and risk 
dn Aligarh market and realized Rs. 
-46,766.02 p. According to the plaintiff it 
-suffered a loss of Rs. 11,672.53 p. The par- 
“+ticulars of this amount have been stated 
in details in paragraph 5 of the plaint. 
“The defendant refused to pay to the plain- 
+iff the loss suffered by it. even though 
the plaintiff had called upon the defen- 
«Jant to do so. The plaintiff. therefore. fil- 
-ed the present suit to recover Rupees 
11,672.53 p. on account of loss suffered by 
it in respect of this transaction. 


2. The defendant in its Written 
Statement, Ex. 11, denied the plaintiff's 
gallegations. It contended that Bhagwan- 
das who was the agent of both the par- 
‘ties had informed the defendant that a 
sbargain in respect of 120 barrels of 
groundnut oil was struck with the plain- 
tiff and that the price which was fixed 
was Rs. 22.80 per 10 kilograms. The terms 
æf the contract were that the transaction 
ayas “Builty cut”, “Ready Indent” and 
that the defendant had to pay Rs. 4,000 
in advance to the plaintiff. The defendant 
sent to Bhagwandas on 29th December, 
1964 the aforesaid sum of Rs, 4,000. The 
defendant has admitted in its Written 
Statement that it had mot retired the 
-documents relating to the delivery of the 
goods to it at Aligarh and had dishonour- 

, ed the Hundis drawn by the plaintiff. 
However, it seeks to justify this action of 
tts on the ground that there was no com~ 
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pleted contract between the plaintiff and 
the defendant and that it was the plain- 
tiff which had committed breach of the 
contract, On 26th December, 1964 the 
defendant had sent the confirmation of 
the transaction to the plaintiff with a for- 
mal contract for execution by the plain- 
tiff. The plaintiff did mot execute the 
document because it was marking ‘the 
trend of prices of the goods in question. 
According to the defendant, the plaintiff 
had, therefore, been avoiding: the execu~ 
tion of the contract because prices had 
been rising. It was under those circum- 
stances that the defendant cancelled the 
contract on 30th January, 1965 and de- 
manded back from the plaintiff the 
amount of Rs. 4,000 paid as and by way 
of advance to the plaintiff. On 2nd Febru- 
ary 1965 the defendant was informed by 
one Mantri that the goods had already 
been despatched, On 3rd’ February, 1965 
the defendant sent a reply to the plain- 
tiff by which it informed the plaintiff that 
the transaction in question had already 
been cancelled by it and demanded re- 
payment of the advance money paid by it 
to the plaintiff. On 3rd February, 1965 
the defendant received a telegram from 
‘Nut Jali’ intimating to the defendant that 
the goods in question had already been des- 

hed On 5th February 1965 the defen- 
dani sent a further reply to the plaintiff stat- 
ing that there had been no subsisting transac- 
tion between them and that, therefore, the 
documents in relation to the transaction had 
not been honoured. It has been stated by 
the defendant further that since the plaintiff 
did not repay to it the amount of Rs. 4000/- 
paid to it as advance money, it had filed a 
suit for its recovery in the Aligarh Civil 
Court, According to the defendant, the 
pases was guilty of breach of contract and 

d no right to file the present suit. 


3. The learned Trial Judge raised the 
issues, tried the suit and dismissed it. 


[Prs. 1-5] - Guj 119 


=» 


4, It is that decree of dismissal which: 


is challenged by the plaintiff in this appeal. 


5. Before we proceed to examine ths 
contentions raised by Mr. Vakil who appears 
for the plaintiff it is necessary to notice the 
findings recorded a the learned Trial Judge. 
He has record in favour of the 

laintiff the following findings. The plaintiff 
as a right to maintain the present suit. The 


plaintiff has cause of action to file the pre- > 
sent suit. The defendant had agreed to pur-- 
chase 120 barrels of groundnut oil on the: 


terms alleged 


by the plaintiff. There is only’ 


one finding which has been T nr 
an 


learned Trial Judge against the plain 

in favour of the defendant. According to 
the learned Trial Judge the defendant was 
justified in not retiring the documents ard 
that therefore there was no breach of con- 
tract on its part. Therefore, the plaintiff was 
not entitled to recover any loss from the 
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defendant. The three findings recorded by 
the learned Trial Judge’ in favour of the 
laintiff have not been challenged before us 

f Mr. Parekh. The learned Trial judge has 
3 so | recorded in favour of the plaintiff a 


‘finding that the condition relating to “Ready 
Indent” had been observed by them and that 
there was no breach on the part of the plain- 
tiff in that behalf. “Ready Indent” means 


that |immediately on the conclusion of the 
contract between the parties the seller sends 
an indent to the Railway Administration for 
of wagons to ee the goods to 

the ‘destination of its delivery. Inter alia, 
therefore, “Ready Indent” presupposes that 
the goods in respect of which transaction has 
been! struck must be readily available for 
ort from the place of its purchase to 

the place of its sale. Both the learned ad- 
vocates appearing before us have agreed. that 


term! relating to “Ready Indent” means this 


and- nothing else. There are certain other 
facts! also in respect of which the learned 
Tri Te has recorded hig findings. The 
laintiff had despatched to the defendant 140 
rels of ground-nut oil as against the con- 
tract| quantity of 120 barrels. Mr. Vakil, 
appearing for the plaintiff, has not challenged 
this finding. We, therefore, proceed to exa- 
mine the contentions raised: before us on the 
basis. of this finding. It is also not in dis- 
pute |before us that the additional quantity of 
20 barrels was supplied by the plaintiff to 
the defendant at a different rate. There 
are 
sent to the defendant. They aré at Exs. 50 
and 51. Both these bills, when read together, 
show} that the contract quantity of 120 bar- 
rels of ground-nut oil was supplied by the 
plaintiff to the defendant at the contract 
rate |of Rupees 22.80 p4 per 10 Kilo- 
grams and that the additional quantity of 
20 barrels ground-nut oil had been suppli- 
ed by it to the defendant at the rate of 
Rs. (19.50 p. per 10 kilograms. These two 
bills ene show that between the date of 
the contract and the date of despatch of 
goods to Aligarh the prices of the goods in 
question had been falling. We have to exa- 
mine the rival contentions of the ‘parties in 
light of these two facts which emerge from 
the bills, Exs. 50 and 51. To repeat, the 
~ quantity which the plaintiff sought to supply 
to the defendant was more than the contract 
quantity. The second thing is that the prices 
of the goods in question had been falling. It 
is Mr. Vakil’s contention that it was the de- 
“fendant who had committed the. breach of 
«contract and that, therefore, the plaintiff was 
~entitled to recover from the defendant such 
‘Joss as it had suffered on account of the 
wdefendant’s refusal to take delivery of the 
‘goods at Aligarh. In reply, Mr. Parekh has 
contended that since the plaintiff had des- 
eels the excess quantity of goods to the de- 
‘fendant, under S. 37 (2) of the’ Sale of Goods 
Act, the latter was entitled to reject the 
entire quantity. Before we examine the 


walidity of ‘these two rival contentions it is 








_ Judge has foun 


two bills on record which the plaintiff 


necessary to refer to a few letters which ar& 
on reco 
6-10. xx xx X3, 


11. From the aforesaid correspon- 
dence the facts which clearly emerge are that 
the defendant had been complaining that the 

laintiff had not honoured the condition re- 

ating to “Ready Indent”. The learned Triab 
d in favour of the plaintiff on 

this aspect of the case and has recorded the 
finding that the plaintiff had not violated’ 
that condition. That finding has not beem 
challenged by Mr. Parekh before us. It als 
ap ears to us that this finding is unchallenge-. 
able because the prices of the goods in ques- 
tion as shown by the two bills, Exs. 50 anct 
51, had been falling and if that was so, there 
was no reason for the plaintiff to detain the 


“goods any longer than it was necessary for 


it to do so on account of non-availability of 
railway wagons, for the time being. No 
seller of goods will detain thé aoe ant 
supply them late if the prices of the goods- 
are falling. On the contrary, a seller wil 
ba very eager and anxious to supply therm 
to the buyer lest the buyer should go back 
upon it on account of the falling prices. 


12, The next fact which emerges. 
from the aforesaid correspondence and about: 
which there is no dispute before us is that 
the plaintiff had supplied to the defendant 
more than the contract quantity of goods in 
question. Whereas the contract between the 
ay provided for supplying to the defen-t 

t 120 barrels of ground-nut oil, the plain- 
tiff had despatched to the defendant 140|: 
barrels of the said commodity. Mr. Parekh] 
has argued that under Section 87 (2) of thel 
Sale of Goods Act, 1930 the defendant had f; 
two options. It was open to the defendant to |: 
accept the goods covered by the contract and |. 
to reject the rest. It was also open to the 
defendant to reject the entire goods. Ac-f- 
cording to Mr. Parekh the defendant exercis- fi 
ed the latter option and in doing so it did |: 
nothing wrong. The argument which Mr. 
Parekh has advanced has force and substance. 
If a seller delivers to a buyer goods which 
are slightly or marginally in excess of the 
contract quantity, it may not bring into play- 
sub-section (2) of Section 87. Ordinarily,, 
there would be such a case where the quan- 
tity supplied is to be computed in terms of 
weight. But no such difficulty is likely to 
arise where a commodity is to be delivered 
not so much in terms of weight as in terms 
of number its one ike aTe 
or gunny bags. 6 quantity supplied by 
the plaintiff to the defendant exceeded the- 
contract quantity by. 20 barrels, The addi- 
tional quantity of 20 barrels was equal to» 
1/6th of the total contract quantity. In any 
case, such a quantity cannot be considered? 
to be marginal or insignificant. It is there- 
fore clear that under Section 87 (2) the de- 
fendant had a right to reject the entire’ goods. 


13. Mr. Vakil has in reply ave 





that right to reject the goods is not equiva- f; 
lent to right to cancel the contract, Even| 


yte s 
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if the defendant rejected thé goods. under 
sub-section (2) of Section 37 the plaintiff had 
the right to tender again to the defendant 
the contract quantity subject to the terms 
and conditions of the contract and the de- 
fendant was bound to accept the contract 
quantity if tendered again, if all other terms 
and conditions of the contract were satis- 
fied. The argument advanced by Mr. Vakil 
appears to us to be well founded. The right 
to reject the goods contemplated by sub-sec- 
tion (2) of Section 37 is not, in our opinion, 
equivalent to right to cancel the contract or 
to repudiate it. In takin is view we are 
supported by the decision of the Queen's 
Bench Division in Borrowman v. Free, (1878) 
4 QBD 500. This is the decision rendered by 
the Court of Appeal in England. In that case 
the seller ee ` contracted aie by 
‘Charles Platt’ but the shipping documents 
did not accompany the consignment. The 
buyer, therefore, refused to take delivery of 
the goods, This situation gave rise to a 
dispute between the buyer and the seller and 
it was referred to arbitration. The arbitrator 
held that the tender of goods shipped b 
the seller by ‘Charles Platt?’ was invalid. 
Thereupon the seller offered another set of 
goods answering all requirements of the con- 
tract and shipped by “Maria D’. The buyer 
refused to accept tha goods and contended 
thať the seller having exercised. option to of- 
fer the goods supped by ‘Charles Platt’ 
could not make another offer of goods shipped 
by “Maria D’. The Court of Appeal rejected 
this contention and held that the buyer was 
bound to accept the second tender of goods 
and that it was not open to the buyer to 
contend that merely because the first tender 
of goods was invalid, it was not open to the 
seller to make a second tender of goods. 

14, In the instant case, if the defen- 
. dant had merely rejected the goods on the 
ground that the quantity supplied by the 
plaintiff to it was in excess of the contract 
quanniy it was open to the plaintiff to sup- 
ply to the defendant the contract quantity, 
subject to other terms and conditions of the | 
contract. The plaintiff, however, could not 
do it because as early as on 380th 
January 1965 the defendant had unilaterally 
cancelled and repudiated the contract, . It 
may be noted at this stage that the ground 
which the defendant has ral in support of 
its action to cancel or repudiate the contract 
by its telegram dated 30th January 1965 has 
been found to be unwarranted and unjustified 
in law. The facts of the case also do not 
support it. It must therefore be held that 
the defendant had no ground or reason to uni- 
laterally cancel or repudiate the contract by 
its telegram dated 30th January 1965. By do- 
ing so, in our opinion, it was the defendant 
who committed the breach of contract. The 
story does not end there. The letter, Ex. 75, 
written by the defendant to broker Parasram 
on 6th February 1985 sets out three reasons 
for its having unilaterally cancelled or re- 
pudiated the contract. These three grounds 


ae (3) the prices of the go 
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when set out in chronological order are as 
follows: (1) It had already cancelled the con- 
tract on 80th January 1965; (2) The quantity 
which the plaintiff espatched to the defen- 
dant was in excess of the contract quantity; 
ods had been 
alling and the defendant was ready to pur- 
chase the goods at the rate ruling on the date 
of the despatch of the goods from eda- 
bad to Aligarh. It is therefore clear that 
since the defendant had already unilaterally 
cancelled or repudiated the contract, the 
plaintiff could not make a second tender of 
the goods answering the contract quantity to 
the defendant. It was-all the more so be- 
cause that cancellation was reiterated by the 
defendant in the aforesaid letter and it fur- 


_ ther stated that the defendant was prepared 


to purchase the pune at a price ruling at 
the date of the despatch of the goods from 
Ahmedabad to Aligarh. In view of the fact 
that the prices of the goods in question had 
been falling, it is quite clear that the de- 
fendant was not prepared to honour the con- 
tract, even in respect of the contract quantity 
but it was prepared to purchase them at a 
lower.ruling price. The facts stated above 
go to show that on account of the unilateral 
cancellation or repudiation of the contract by 
the defendant without any justifiable reasons 
and on account of its reiteration of the said 
cancellation and of its readiness to purchase 
the goods at a lower price, the plaintiff was 
prevented from making a second tender of 
the goods answering the contract quantity at 
the contract price. In our opinion, therefore. 
it was the defendant who committed breach 
of contract and not the plaintiff, 


AS. Mr. Vakil has relied upon a deci- 

sion of the Madras High Court in Nannier 
v. Rayalu Iyer, Nagasami Iyer and Co. ILR 
(1926) 49 Mad 781 = (AIR 1926 Mad 778). 
The facts of that case show that a party to 
the transaction in question there had repudiat- 
ed the contract. That repudiation wag ac- 
cepted by the other side. The suit proceed- 
ed, therefore, on the footing that there was 
repudiation by one p and acceptance of 
the repudiation by another party. In the in- 
stant case, the defendant unilaterally repudiat- 
ed the contract. That repudiation was not 
accepted by the plaintiff. Therefore, the 
principle laid down in that decision cannot be 
applied to the instant case, 


16. Mr. Parekh has placed reliance 
upon the decision in Hession v. Jones (1914) 
2 KB 421. That is a decision rendered by 
the King's Bench Division in a Review Ap- 
plication. _ So far as that decision is concern- 
ed, there is no principle laid down in it which 
can be applied to the instant case. Mr. Parekh 

as, however, relied upon the statement of 
facts which have been recorded therein and- 
which were taken from the earlier judgment 
under review in that case, Unless we have 
before us the judgment under review itself it 
is difficult to- make any use of this decision 


re 
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‘U1. On the aforesaid findings we 
are of the opinion that the learned Trial 
Judge was in error in recording the findin 
that| the plaintiff had committed breach o 
contract. We set it aside. We are of the 
opinion that it is the defendant which com- 
mitted the breach of contract. 
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Union of India, Petitioner v. Mansukhlal 
Jethalal, Opponent, 
ivil Reyn. Appin. No. 1156 of 1972, 
D/- 24-4-1974°, 

(A) Railways Act (1890), Sections 26, 41 
— Suit for refund of unreasonable charges — 
Suit is not barred. 


Where the complaint is that the charges 
_ are recovered by the Railway authorities un- 
reasonably, tha Railway Rates Tribunal has 
no jurisdiction to order refund for such 
charges collected in the past or even for the 
ek i that may be collected, even if the tri- 
bunal reaches the conclusion that they are 
unreasonable. A suit for refund of unreasona- 
le charges recovered from the plaintiff is not 
barred by Section 26: AIR 1963 SC 217 and 
AIR :1973 SC 1281 Relied on, — 
: (Paras 9, 18) 


` (B) Railways Act (1890), Section 78-B 
— Overcharge —- Claim that charges were 
collected illegally arbitrarily and unreason- 
ably |— Claim is not one of ‘overcharge’ at- 
tracting provisions of Section 78-B — Hence 
claim notice is not necessary, (Para 15) 


Cases Referred: Chronological Paras 
AIR 1978 SC 1281 = (1978) 3 SCR 835 10 
ATR 1971 SC 349 = (1971) 2 SCR 594 12 
TA ) 12 Guj LR 98 15 
{19 15 Railway Rates Tribunal 27 il 
‘AIR [1968 SC 217 = (1963) 2 SCR 333 9 

-= Mangaldas M. Shah, for Petitioner; S. K. 
‘Agarwal, for Opponent. 

ORDER:— This revision petition is filed 
by the original defendant — Union of India 
—~ against the order passed by the learned 
Civil) Judge, Junior Division, Dhrangadhra, in 
Civil Suit No. 63 of 1971, filed by the plain- 
tiff-opponent against the petitioner for re- 

d of an amount of Rs. 2,107.30 paise. 
The learned trial Judge decided issues Nos: 
4 and 5 as preliminary issues and they have 
been; decided against the petitioner, Those 
issues read as under: 

“Issue No. 4: Whether this Court has no 

| jurisdiction to entertain this 
` "(Toiset aside order of A. V. Kazi Civil J. 
(Jr. Dvn.) Dhrangadhra in Civil Suit No. 63 
of 1971 D/- 11-8-1972.) 
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suit as alleged by the defen- . 
dant? 
Issue No. 5: Whether no notice of claim was 
given by the plaintiff as re- 
quired in law? If so, whether, 
the present suit is tenable?” 


The trial Court has held that it has got juris- 
diction to entertain this suit. It is also held 
that no claim notice as contemplated under 
Section 78-B of the Indian Railways Act, 
1890 (which will be hereinafter referred to 
as “the Act”), was necessary as it was not a 
case of recovery of over charges. Non-giving 
? such a notice, therefore, was not fatal to 
the suit. 


2. The material averments made in 
the plaint are, that the plaintiff booked salt 
from Kuda Salt Siding Station, on the line of 
Western Railway Administration, owned and 
represented by the Union of India (origi 
defendant), to salt merchants at Dhranga 
and at various other stations. That the said 
salt consignments are booked in wagon loads 
from Kuda Salt Siding Station. In para 12, 
it is averred that since 1-6-1961. the Western 
Railway Administration, in addition to charg- 
ing usual freight on goods traffic from and 
to Kuda Salt Siding Station, wrongly, illegally, 
arbitrarily and unreasonably levied an addi- 
tional new charge by way of siding charges 
or shunting charges or placement of wagon 
charges or removal of wagon charges. In 
paras 13 to 18, reference is made regarding 
the increases made in those charges from 
time to time and such collections made. In 
para 26, it is averred that the defendant- 
Western Railway Administration charged 
freight on the wagon load salt consignment of 
the plaintiff from Kuda Salt Siding Station 
to destination and the said freight includes 
terminal charges for shunting, placement and 
removal of wagons at the place where the 
salt, to be loaded, is tacked and hence the 
defendant-Western Railway Administration, in 
addition to se is not entitled to levy 
new charge with effect from 1-6-81 either as 
siding charges or as shunting charges or as 
placement charges or as removal charges or 


under the pretext of any other charge and. 
the I ot the said new charge from the 
laintift with effect from 1-6-61 is wrong. 


illegal, arbitrary, unauthorised and unreason- 
able and excessive and the plaintiff is en- 
titled to the refund of this new charge paid 
by him to the defendant-Western Railway 
Administration. This also amounts to double 
taxation. In para 28 of the plaint, plaintiff 
actually refers to the total amount recovered 
in that manner. In the relief clause 33. pra- 
yer made is to recover the suit amount which 
includes the amount paid by way of new 
charges as said earlier, and the notice charges, 
and it is in terms stated that it is a claim 
for refund of new charges by way of siding 
charges, shunting charges, placement charges 
received by the defendant-Western Railwa 

Admi on from the plaintiff. 
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3. Petitioner-defendant, in Para 5 of 
its written-statement, contended inter alia, 
that the defendant-Administration charges 
freight from and to Kuda Salt Siding Station 
and passenger tickets are. issued only for 
Dhrangadhra to Kuda and back to Dhran- 
gadhra by the Guard working in the goods 
train meant to carry loaded salt wagons from 
Kuda, mainly for the convenience of salt 
merchants and their labourers and/or staff, 
etc. In para 6, the contention is that the 
shunting and/or shiftin n ao 
charges are rightly and legally evied to 
cover the additional or extra services render- 
ed in dealing with salt wagons to and from 
the plots for sole benefit of the plot holders 
which is not covered by the freight and in 
Fact the above said charges are rightly levied 
For the special services rendered by the Rail- 
way Administration in taking the empty 
wagons to the private Plots for loading of 
salt and bringing the wagons back after load- 
ing from the private plots to Kuda Salt Sid- 
ing for Dorati despatch to Dhrangadhra or 
Final destination and it is true that these 
charges have been increased as alleged from 
time to time to meet with the increasing 
costs incurred in utilising the engine for 
shunting purposes and the staff engaged for 
the said purposes, etc. In para 7, it is con- 
tended that the charges are correctly levied 


for the extra services rendered as mentioned. 


by the defendant. It is further submitted 
in that hat para that the proper forum for 
redress of the said grievance i, e. the charges 
are not proper or are disproportionate to the 
services rendered by the defendant, is tak- 
ing the matter to the Railway Rates Tribunal 


(which will be hereinafter referred to as 
“The Tribunal”), and therefore, the Civil 
Court had no jurisdiction to hear such a suit 
in view of section 26 of the Act. In para 
8-A, it is contended that the suit being one 
of refunds, notice of claim is necessary to 
be given before filing of a suit of this nature. 


4, Both the contentions raised by 
the defendant-petitioner have been negatived 
by the trial Court. 


-5 Mr. Mangaldas M. Shah, appear- 
ing for the petitioner, has urged that if 
the substance of the suit is taken into ac- 
count, it is a suit for the refund of recovery 
of “any other charges” on the basis, that 
those charges were unreasonable. It is not 
a case that these charges were being recover- 
ed in excess of the powers of the defendant, 
meaning thereby, that such recovery was 
ultra vires. Such a complaint, submitted Mr. 
Shah, could be made only to the Tribunal 
constituted under Section 34 of the Act. He 
has invited my attention pointedly to Sec- 
tion 41 of the Act which deals with compla- 
ints against a railway administration. 


6. Clauses (b) and (c) of sub-section 
U1) of Section 41 of the he which are Cate: 


rial for our purposes, read: 


“a 
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“(1) Any complaint that a railway ad- 
ministration— 


l xx xx x 

(b) is charging for the carriage of any 

commodity between two stations a rate which 

is ah or E acs 
c) is levying any other charge waicn 18 

a be made to the Tribunal, 


reads : 

“Except as provided in this Act, no suit 
shall be instituted or proceeding taken for 
anything done or any: omission made by a 

ilway administration in violation or con- 
travention of any of provision of this Chapter. 
Mr. Shah has submitted that according to 
the averments made in the plaint, the Rail- 
way Administration was recovering over-char- 
ges which were not reasonable. Such charges 
would be included in the freight charges 
paid. It would, therefore, mean that some- 
thing was being done or was done by the 
Railway Administration in violation or con- 
travention of any provision of Chapter 
V which deals with “Traffic Facili- 
ties”, and Section 41 of the Act would suggest 
that the remedy is provided in that behalf 
by taking the matter to the Tribunal. That 
being the position, submitted Mr, Shah, the 
Civil Court had no jurisdiction, in view of 
the provisions of section 26 of tha Act, to 
try the suit. 

T In reply to this argument, Mr. 
Agarwal, appearing for the plaintiff-opponent, 
has urged that the Tribunal had: no jurisdic- 
tion to decide any charges recovered in the 
past as unreasonable and furthermore, the 
Tribunal had no jurisdiction to refund such 
amounts recovered or even to refund the 
amounts that be recovered even if it reaches 
ue conclusion that the charges are unreason- 
able. 

8. I need not dilate further on this 
point, as there are two decisions of the 
Supreme Court which clearly cover the ques- 
tion in issue. 

9. In Upper Doab Sugar Mills Ltd., 
Shamli (U. P.) v. Shahdra (Delhi) Saharanpur 
Light Railway Co. Ltd., Calcutta, AIR 1963 
SC 217, the facts were as under: 


D The complaint as originally 
made was against the station to station rates 
on sugarcane on the Shahdara (Delhi) — 
Saharanpur Light Railway imposed by the 
respondent, the Railway Company, by their 
rates Circular No. 8 of 1958 with effect from 
October 1, 1953, The complaint was that 
these rates had been and were unreasonable. 
The Railway Company in their answer to the 


ee 
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complaint pointed out that the rates imposed 
by the rate Circular No. 8 of 1953 had long' 
before the date of thea complaint ceased to 
be in force and that ee to the de- 
cision of this Court in Shahdara (Delhi) 
Saharanpur Light Railway Co. Ltd. v. Upper 
Doab Sugar Mills Ltd., Civil Appeal No. 347 
of 1957 = (AIR 1960 SC 695) a new rate had 
come into operation from February 10, 1960, 
under eNi Rate Advice No, 2-A of 1960. 
After this complainant oea for amendment 
of his complaint by adding a complaint 
against this new Advice rate. The prayer 
wasl! allowed. The complaint as it stands 
after the amendment made on February 3, 
1961, is both against the rates imposed under 
Local Rates Advice No. 8 of 1953 and also 
the |rates under the’ new Advice No. 2-A of 
1960 and is that these rates and charges are 
all unreasonable. de 


The prayers are: (1) for a declaration 
that the rates charged under the Local Rates 
Advice No. 8 of 1953 and the _ surcharges 
were unreasonable from 1-10-1953 to 10-3- 
1960: (2) a declaration that the rates charges 
from 10-2-1960 under rate Advice No. 2-A of 
1960 are also unreasonable; (8) a direction 
of refund of the excess collected or which 
may be collected after the date of the amend- 
ment of the complaint on the basis of rate 
Advice No, 2-A of 1960 over the reasonable 
rates that may be fixed by the Tribunal and 
(4) the fixation of the rates as mentioned in 
the complainant as reasonable rates from 
various stations to Shamli.” 


Issues Nos. 6 and 9-A framed were in these 
words : 

“6. Has the Tribunal’ jurisdiction: to en- 

tertain or try the present complaint regarding 
reasonableness or otherwise of rates and/or 
charges prior to the institution of this com- 
plaint, or, at any rate, prior to 27-7-1958. 
~  Q9-A. Has this Tribunal jurisdiction to 
grant a refund.” : 
The Tribunal held that it had no jurisdic- 
tion to entertain or try the complaint as re- 
gards the reasonableness or otherwise of 
rates and charges made prior to the institu- 
tion of the complaint on may 6, 1960. It 
also held that it had no jurisdiction to grant 
any refund, Those findings of the Tribunal 
were challenged in the Supreme Court. After 
oe to the relevant statutory provisions 
of the Act and also referring to the history, 
as to how the Tribunal came into existence. 
at page 220, in para 15, the Supreme Court 
has observed: . 

“Our first task is now to construe the 
words of clauses (b) and (c) of the first sub- 
section of Section 41. The question is what 
did the legislature mean by the words “is 
charging” in clause, (b) and “is levying” in 
clause (c)? The use of the present progressive 
tense is to denote something which is taking 
place at present. What has already taken 
place -cannot be described by. saying that ‘it 
is taking palce.’ Just as one cannot say of a 
mian who has ceased to exist, that he is exist- 
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ing; so also one cannot say of a charge which 
has already been made that ‘it is being 
made’. Of the charge which has already been 
made a person aggrieved can complain that 
‘the Railway Administration has charged me 
at this rate’. It will not be correct to say 
that ‘the Railway Administration ‘is charging 
me at this rate’. i 
In para 17, the Supreme. Court has reached 
the conclusion: 

) and 


“The words ‘charging in clause 
‘levying in clause (c) were used in the one 
and the same sense, We find it imopssible 
to agree however that they were used to 
include ‘collecting’. It appears to be clear 
that if the intention of the legislature was 
to give the Tribunal jurisdiction over com- 
plaints in connection with charges already 
made the legislature would have used the 
words ‘has charged and is charging, and 
would not merely say ‘is charging’. Special 
jurisdiction of such a nature would be given 
clearly and the very fact that the words ‘has 
charged’ have not been used is sufficient 
ound for thinking that it was not the legis- 
ture intention to give the Trib juris- 
diction over complaints in connection with 
charges made in the past. In our opinion, 
the words ‘is charging’ in clause (b) and ‘is 
levying’ in clause ie) must be construed to 
mean ‘is demanding a price at the present 
time for services to be rendered’ The con- 
clusion of the Railway Rates Tribunal that 
it had no jurisdiction to entertain or try the 
complaints as regards the reasonableness or 
otherwise of rates and charges, made prior to 
the institution of the complaint, is therefore 
correct.” 
In para 18, it is observed: 

“l.n... -It is clear however that even 
in réspect of those charges and rates for 
which the Tribunal had jurisdiction to en- 
tertain a complaint the Tribunal had no 
It is necessary 
to consider -this question as the prayer for 
refund as made in the complaint was not only 
for charges already made but for charges that 
might be made in future under the rate Ad- 
vice No. 2-A of 1960.” 


After referring to the provisions contained in 

Sections 41 and 46-B of the Act, the Sup- 
reme Court has reached the conclusion that 
the Tribunal had no jurisdiction to order any 
such refund. In para 24, at page 222, the 
observations made are very useful for’ our 
purposes. It is observed: 


“Mr. Veda Vyasa strenuously contended 
that unless the Tribunals be held to have 
jurisdiction to order refund the appellant and 
others in his position would be deprived of 
their right to obtain relief against unreason- 
able charges already paid in view of the pro- 
visions of Section 26 of the Act. Section 26 
(which is in the same words as the old section 
41) runs thus: “Except as provided in this 
Act no suit shall be instituted or proceeding 
taken for anything done or any omission 
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made by a Railway Administration in viola- 


tion or contravention of any provisions 
of this Chapter (Chapter YV). . The 
argument is that Section 26 stands in the 
avay of bringing any suit in the Civil Courts on 
a claim for refund of charges made in ex- 
cess ‘of reasonable charges, This proceeds on 
\the misconception that such a suit would be 


‘for anything done or any omission made by ` 


a Railway Administration in violation or con- 
travention of Chapter V of the Act’. There 
is no provision in Chapter V however saying 
that unreasonable charges shall not be made 
‘by a Railway Administration. If therefore 
‘any Railway Administration. has received pay- 
anent of unreasonable charges or rates that 
is not oe done in violation or contra- 
vention of any provisions of (hanter y“. If 
under the law, apart from the Railways Act, 
a consignor is entitled to obtain relief against 
unreasonable charges which he has paid in 
the past, Section 26 will not stand in his 
avay. What his rights in law are in respect 
‘of such past charges; and whether any claim 
for repayment of charges made in excess of 
reasonable charges can succeed in law in 
Civil Courts on the theory that as a common 
carrier the Railway is not entitled to charge 
anything more than reasonable rates and 
‘charges, need not be examined here. As a 
suit on such a claim would not be on any- 
thing done or any omission made by the 
Railway Administration in violation or in con- 
travention of any provisions of Chapter V, 
the provisions of Section 26 are quite irrele- 
vant for the decision of the question whether 
the Tribunal has any jurisdiction to make an 
order for refund.” 


JThis decision clearly lays down that the 

Tribunal had no jurisdiction to order any 
4such refund for such charges collected in the 
jpast or even for the charges that may be 
collected, even if the Tribunal reaches the 
ae that such charges are unreason- 
able. 


; 10. Same position is reiterated in 
Union of India v. Modi Industries Ltd., ATR 
1973 SC 1281. The observations made by 
the pups Court in the aforesaid decision, 
referred to, by me have been quoted and in 
that behalf, the observations made are: 
“According to the decisions of this 
‘Court referred to before it was hardly open to 
the plaintiff to file a complaint with regard 
to the reasonableness or otherwise of the 
Tates and charges which had already become 
due and payable. The plaintiff had no 
grievance whatsoever with regard to the 
‘charges which had been fixed with effect 
from April 1, 1956 by means of the letter, 
«dated September 29, 1955 and therefore there 
“was no question of its filing a complaint with 
‘regard to those charges. Its grievance was 
confined only to the amount which was be- 
‘Ing demended on the basis of the revised 
enhanced rates between the period Decem- 
er 1, 1949 and March 1, 1956. If that 
amount had actually bebn realised by the 
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Railway ‘authorities the plaintiff could only, 


file a suit for its refund and could not have 


laid a complaint under S. 41 of the Act be- - 
fore the Railway Tribunal. By analogy the 
plaintiff could not have filed a complaint 
with regard to past dues as the Railway Tri- 
bunal could not have given any relief in res- 
pect thereof following the law laid down by 
this Court.” 

11. Mr. Agarwal has also invited my 
attention to the decision in The pie Sugar 
Industries Ltd. v. The Union of India, 1968 
Railway Rates Tribunal, Volume 15, page 27, 
Complaint No. 5 of 1965. At page 64, it is 
observed: 

“Consequent on my finding under Issue 
No. 2, the complainant is entitled to a re- 
duction in the maintenance charges as well 
as placement charges from the date of the 
complaint, However, in view of the decision 
of the Supreme Court, in Civil Appeal No. 9 
of 1952 (1963 R. R. T. 1 at page 13) this - 
Tribunal is not empowered to order a re- 
fund of any amount collected in excess prior 
to the date of this order.” . 


12. Mr. Shah has invited my atten- 
tion to the decision of the Supreme Court in 
Union of India v, West Coast Paper Mills 
Ltd., ATR 1971 SC 849. It is observed by 
the Supreme Court: 


“Where the Railway Rates Tribunal con- 

stituted under Section 34 of the Railways 
Act, 1890. declares without giving any con- 
sequential relief that the charge made by 
the railway administration under the order 
of the Railway Board levying tariff at the 
standard rates but on the footing that for 
each kilometer the goods are transported the 
charge will be levied at three times the 
standard rate is unreasonable and discrimina- 
tory, the Tribunal does not exceed its juris- 
diction. The Tribunal is invested with the 
authority subject to the limitations contained 
in Section 29 (8) and Section 42 to entertain 
a complaint and to giva relief in respect of 
rates which are found to be unreasonable be- 
tween two stations. There is also nothing im 
the Rules under Goods Tariff No. 38 (as in 
force from 1-8-1950) which even indirectly 
affects the jurisdiction of the Tribunal to de- 
termine whether the rates for carriage of 
certain specified commodities between two 
stations are unreasonable.” 
There is nothing laid down in this decision 
of the Supreme Court which goes contrary’ 
to the ratio laid down in the two Supreme~ 
Court decisions referred to by me above. 


13. I, therefore, hold that the trial 
Court has rightly reached the conclusion that 
Section 26 of the Act does not come in thej 
way of the plaintiff-opponent and the Civil: 
Court has jurisdiction to entertain and try 
such a sult. i 


14. Coming next to submission No. 2 
of Mr. Shah, that the suit was not maintain- 
able on account of want of claim notice, as 
contemplated by Section 78-B of the Act, I 
find that there is no substance. The -present 
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suit cannot be said to be a suit relating to 
refund of the overcharges. 


15. Mr. Shah has invited my atten- 
tion to the decision of this Court in M/s. 
Shah Raichand Amulakh v. Union of India, 12 
Guj LR 93. It is observed by Bhagwat, 
C. J. (as he then was): 

“Demurrage and wharfage charges are 
clearly terminal charges and though it is 
true that they are charges in respect of the 
period subsequent to the completion of the 
transit, all the same. they are incidental to 
the business of the railway administration as 
a carrier. These charges are therefore, not 
unrelated to the business of a carrier carried 
on by the railway administration. The rail- 
way administration makes these charges be- 
cause there is delay in unloading the wagon 
or removing the goods from the platform. 

ese are clearly charges in respect of the 
goods carried by railway as much as freight 
and other charges. If, therefore, there is 
any overcharge made by the railway admini- 
stration in respect of demurrage and whar- 
fage charges, a-claim for its refund would 
clearly come within the scope and ambit of 
Section 77. It would be a claim for refund 
of an overcharge in respect of goods carried 
by railway within the meaning of Section 77 
now renumbered as Section 78-B of the 
Indian Railways Act, 1890, The petitioners 
were, therefore, not entitled to maintain a 
suit in the absence of a requisite notice to 
the railway administration under Section 77.” 


It is further observed: 


“‘Overcharge’ is not a term of art. It is 
an ordinary word of the English language 
which according to its plain natural sense 
means any charge in excess of that prescribed 
or permitted by law. To be an overcharge, 
a sum of money must partake of the same 
character as the charge itself or must be of 
the same genus or class as a charge: it can- 
not be any other kind of money such as 
money recovered where nothing is due. 
Overcharge is simple a charge in excess of 
that which is due according to law.” 

the instant case, it is not the opponent’s 
case that charges in excess of the prescribed 
charges were recovered from him and he 
wants refund of such charges. What he 
claims is that the railway administration had 
collected such charges illegally, arbitrarily 
and unreasonably. ‘These charges referred 
to as ‘new charges’ were levied by the rail- 
way administration from time to time and 
such collections made in the past are chal- 
lenged on the aforesaid grounds. In my 
opinion, they cannot be termed ‘overcharges’, 
so as to attract the provisions of Section 78-B 
of the Act, the relevant part of which, for 
our purposes, reads: 

“A person shall not be entitled to a re- 
Fund of an overcharge in respect of animals 
or goods carried by railway or to compensa- 
tion for the loss. destruction, damage, deteri- 
oration or non-delivery of animals or goods 
delivered to be so carried, unless his claim 
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to the refund or compensation has been pre- 
ferred in writing by him or on his ae al 

(a) to the railway administration tor 
which the animals or goods were delivered: 
to be carried by railway, or 

(b) to the railway administration om 
whose railway the destination station lies, or 
the loss, destruction, damage or deterioration. 
occurred. 
within six months from the date of de-- 
livery of the animals or goods for carriage by” 
railway.” , 
The learned trial Judge has rightly, in my- 
opinion, en the contention of the peti- 
tioner, Both the submissions made by the 
petitioner, fail 

Revision petition is dismissed with. 
costs. Rule is discharged. 
Revision dismissed-- 
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Patel Atmaram Nathudas and others, Ap- 
P v. Patel Babubhai Kashavlal, Respon- 
ents. 


Second Appeal No. 588 of 1970, D/- 
26-4-1974"*, 


(A) T. P. Act (1882), Sec. 58 — Mort- 
gage by conditional sale or sale with clause: 
or re-purchase, 


The document described the transaction. 
as a Sale. But it further also said that the 
transferee would become an absolute owner 
provided the amount paid by the transferee 
was not returned by the transferor within the 
period of 21 years. Held that the fact that 
such a long period was provided for exer- 
cising the right of re-purchase and the fact 
that the vesting had been postponed for 2} 
years clearly showed that the transaction wus: 
a mortgage by conditional sale. (Para 4) 


(B) T. P. Act (1882), Section 111 (dy 
and (f — Merger — [Illiterate tenant be- 
coming mortgagee or sub-mortgagee — There 
is no merger by implied surrender. AIR 1962 
Punj 48 and AIR 1957 Mad 212 and AIR 
1958 Tray Co. 584 Dissented from. 


There is no inconsistency or incompa- 
tibility in one person being the tenant and 
mortgagee of the same property. All that 
happens is that instead of paying the rent to 
the leno he adjusts it against the amount 
claimable by him as a mortgagee from the 
landlord. It would be unreasonable to at- 
tribute to a tenant the intention to surrender 
the tenancy and to invoke the sophisticated 
doctrine of implied surrender when the un- 
sophisticated and ignorant (often illiterate} 
tenant knows nothing about it. Thus the 
tenant does not forfeit his right to continue 
as a tenant by reason of tha creation of a 


°(Against order of J. P. Desai, Extra Asst. Ff. 
Mehsana in Civil Appeal No. 144 of 1968). 
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mortgage in his favour. Moreover, in the 
instant case, the tenant was a sitting tenant 
when the landlord created a mortgage in 
favour of a third party. The tenant sub- 
sequently became a  sub-mortgagee. There 
was no question of merger of two interests. 
On the one hand he continued to be the 
tenant of the landlord and on the other hand 
he became a sub-mortgagee claiming title 
through the mortgagee, Hence, notwith- 
standing the decree for redemption, no phy- 
sical possession can be claimed against him. 
(1902) ILR 24 All 487 and AIR 1966 All 323 
Followed; AIR 1962 Punj 48 and AIR 1957 
Mad 212 and AIR 1958 Trav Co. 584, Dis- 


sented from. (Para 6) 
Cases Referred: Chronological Paras 
may ee All 328 = ILR (1966) 1 a 


AIR 1962 Punj 48 = 68 Pun LR 574 6 
AIR 1957 Mad 212 = (1956) 2 Mad U 


235 
AIR 1058 Trav Co. 584 = 1953 Ker LT 
(1902) TLR 24 All 487 = 1902 Al WN 


+88) 2 Ch. D 868 = 69 LJ Ch 618 6 
18381) 7 Bing 745 = 131 ER 286 6 


B. R. Shelat, for Appellant; K. H. Kaji, 
for Respondent, 


JUDGMENT:— Even though an illite- 
rate sitting tenant, who does a good turn to 
his landlord by advancing a loan on mort- 
gage, expressly does nothing, the law should 
attribute and ascribe to him a suicidal inten- 
tion to surrender his tenancy by virtue of the 
fictional doctrine of merger (bout which 
the poor tenant obviously knows nothing) 
says the respondent. And it is this proposi- 
tion which inter alia calls for scrutiny in 
this appeal. 

2, On March 14, 1947, the owners 
of the suit fields, which according to the 
appellant were in his possession as a sitting 
tenant since more than 6 years before the 
date of transaction, transferred the same 
to ‘one Vadilal under a registered document 
Ex. 54. Whether the document is one of 
an outright sale or one creating a mortgage 
by conditional sale is one of the questions 
which confronts the Court in the present 
matter. 2% months thereatfer the transferee, 
Vadilal, executed document, Ex. 25, transferr- 
ing such rights as he had acquired from the 
original owners to the appellant who 
claims to be the sitting tenant. Some 18 
years thereafter on April 22, 1965, the ori- 
ginal owners transferred to the respondent 
plaintiff their right, title and interest in these 
fields. Some 2 years later i. e. some 20 years 
after the original transaction between the 
owners and Vadilal, on April 7, 1967 the 
heirs of Vadilal (Vadilal having died mean- 
while) executed a document, Ex. 27, in favour 
of the respondent-plaintiff. And without los- 
ing any time i. e, within three months of the 
acquisition of the rights from Vadilal’s heirs 
the respondent-plaintiff instituted the suit 
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iving rise to the present appeal. He came te 
tho Court with the case that the transaction 
between the original owners and Vadilal re-- 
flected in Ex. 54 was of mortgage by condi-. 
tional sale. It was also his case in the 
laint that subsequently a sub-mortgage had: 
been created b Vadilal in favour of the 
appellant-defendant under Ex. 25 And fur-- 

ermore it was his case that-he had acquired’ 
the right of redemption from the origina 
owners and was entitled to redeem the pro- 
perties from the  appellant-defendant. 
It was his alternative case that 
in the event of the Court’s holding that 
the transactions in question created an ab- 
solute sale in favour of the transferees, he 
was entitled to specific performance of the- 
stipulation contained in the documents ex~ 
tending to the transferor the option to claim- 
reconveyance of the properties in question. 
In paragraphs 8 and 9 of the plaint it was 
made abundantly clear that the relief claim- 
ed was one for redemption and in the alter- 
native for specific performance. In other 
words the main relief claimed by the plain- 
tiff was for redemption and only in the al- 
ternative the relief for specific performance 
of covenant to reconvey was claimed. 


; The appellant-defendant who 
claimed to be the sitting tenant from be- 
fore 1942, i.e. from about 6 years prior 
to the first transaction of 1947 presumably 
became panicky and resisted the suit inter 
alia by contesting the claim of the plaintiff 
that the documents in question created a 
mortgage by conditinoal sale in favour of the 
transferees. He assumed the posture that 
the documents created an out and out sale. 
This stand was presumably taken because 
the appellant-defendant in order to protect his 
long standing tenancy, wanted to advance the 
contention that the stipulation to reconvey 
embodied inthe aforesaid documents was of 
a personal character and that it was neither 
capable of being assigned in favour of a 
third party nor capable of being enforced b 
a third party. Be that as it may the appel- 
Jant-defendant contended that the transac- 
tion was of the nature of absolute sale anf 
that the covenant embodied therein for re- 
conveyance was incapable of being enforced. 

Ə stand was also taken that he was æ 
sitting tenant and he was not liable to be 
evicted having regard to the protection af- 
forded by the Tenancy Act. A contention 
was also raised to the effect that the transac- 
tion relied upon by the plaintiff was hit bv 
sections 63 and 64 of the Bombay Tenancy 
and Agricultural Lands Act, 1948, and was 
accordingly void. It was also alleged that 
the parties had colluded in order to deprive 
him of his tenancy rights to dispossess him of 
the fields in question. Some other conten- 
tions were also raised in the written state- 
ment to which a detailed reference is un- 
necessary at the present juncture. The triat 
Court did not accept the case of the plain- 
tiff that the relevant transactions created a 
mortgage by conditional sale. The 
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‘Court, however, upheld the alternative case | 


wf the plaintiff that what was created by the 
-aforesaid transactions was absolute sale in 
‘favour of the transferee coupled with a sti- 
ulation to reconvey. -The trial Court was, 
thowever, of the opinion that the covenant 
‘for reconveyance was of a personal character 
and was not capable of being assigned. 
Having regard to this view the trial Court 
was of the opinion that the plaintiff in his 
«capacity as the assignee from the purchaser 
was not entitled to obtain specific perform- 
ance of the said covenant. The trial Court 
accordingly dismissed the suit. The res- 

ondent-plaintiff appealed to the District 
“Court. e learned Extra Assistant oee 
who heard the appeal concurred wi Ə 
-view taken by the trial Court that the transac- 
tions created an; out and out sale in favour 
-of the transferees. He, however, differed from 
the learned trial Judge in regard to the 
-question whether the covenant to reconvey 
‘was of a personal character and whether it 
was assignable, In his opinion, it was assign- 
able. He accordingly came to the conclusion 
‘that the plaintiff was entitled to succeed. 
"With regard to the physical possession also 
-the learned appellate Judge was of the view 
‘that tha plaintiff was entitled to claim phy- 
-sical possession. He accordingly dercad the 
Plaintiffs suit and directed the appellant-de- 
fendant to execute a deed of reconveyance in 
Favour of the plaintiff in terms of document 
Ex. 25 dated May 29, 1947, on payment of 
Rs. 2500/- and further directed him to hand 
“over physical possession of the property to 
‘the respondent-plaintiff. The a who 
claims to be a sitting tenant from before the 
‘execution of the first document has now in- 
“voked the jurisdiction of this Court. under 
Section 100 of the Code of Civil Procedure 
by way of the present second appeal. 


A, The first question is as regards 
‘the true nature of the transactions reflected 
in Ex. 54, Ex. 25 and incidentally in regard 
‘to the other two documents. So far as Ex. 
54 is concerned, it opens with the recital to 
‘the effect that a sum of Rs. 2500/- in cash 
‘had been taken by the transferor from the 
‘transferee in order to meet the expenditure 
in connection with a marriage in the family. 
‘On the heals of the aforesaid statement is a 
‘recital to the effect that in considration of 
the aforesaid sum of Rs. 2500/- the proper- 
‘ties described in the document were being 


‘sold. Further onwards it has been mention- . 


ed that the transaction has been effected to- 
wards “Pete” the sum referred to earlier. For 
the sake of preciseness the relevant recitals 
may be quoted in the words of the document 
in Gujara “Uparani rakamana rupi- 
yana Pete’. Thereafter it has been 
‘mentioned in the document that 
‘ithe transferee would become an owner. But 
jone paragraph later it has been mentioned 
that the transferee would become an absolute 
owner of the property provided the sum of 
URs. 2500/- was not returned within the sti- 


pulated period of 21 years. It was provided 
that if the sum was returned, the property 
would have to be reconveyed by the transferee 
to the transferor at the cost of the transferor. 
Now, barring the user of the expression “seld” 


at one place and the user of the expression 
“owner at another place, all the recitals and 
the stipulations clearly point at the relatiqn- 
ship ot mortgagor and mortgagee. The docu- 
ment will have to be interpreted as a whole 
with the end in view to re-concile the vari- 
ous recitals and covenants, If it- was a 
transaction of absolute sale, it would not 
have been mentioned in tha document that 
the transferee would become an absolute 
owner only provided the sum of Rs. 2500/- 
was not returned within the stipulated per- 
iod of 21 years. This clause clearly shows 
that the vesting of the property was postpon- 
ed for 21 years.. The very fact that this 
statement has been incorporated in the docu- 
ment itself is also indicative of the relation- 
ship of mortgagor and mortgagee. What is, 
however, of much greater importance in the 
circumstance is that a long period of 21 years 
is provided for exercising the right to claim 
re-conveyance, If the transferee was por 
chasing the property outright, why should he 
agree to keep the matter wide open for as 
many as 21 years during which his title 
would remain in an inchoate and nebulous 
form, that is to say, it would remain in jeo- 
pardy of being annulled. The user of the ex- 
pression “return of Rs. 2500/” also indicates 
the existence of the relationship 
of debtor and _ creditor. The ques- 
tion of “return” can only arise’ in 
case of a “debt.” It cannot arise in the 
context of an outright sale. Again, the 
fact that the agreement provided for reeon- 
veyance on the “return” ‘of the identical am- 
ount of Rs. 2500/- also impels one to the 
conclusion that it was a transaction of mort- 
gage by conditional sale. Would a purchaser. 
give a one-sided option ta the vendor to re- 
verse the transaction at any time within 2] 
years irrespective of the appreciation in the 
value of the-property? If he was desirous of 
purchasing a property (and not of advancing 
monies against the security of immovable 
property), it is difficult to conceive why he 
should agree to such a stipulation particularly 
when the time provided was as long as 2l 
years. One who intends to purchase a’ pro- 
perty outright wants the property in specie 
and does not think of re-selling it except 
when it fetches a better price and brings 
profit to him or when he is in need of a 
cash or when he wants to change the nature 
of his investment by selling one property and 
pace ae another. There is no reason why 

e should agree to a transfer at any time 
within 21 years at the choice of the trans- 


feror at the same price unless of course (which 
appears to be the case) it is not a transaction 
of purchase of property but a transaction, of 
investing money by way of mortgage by gonm- 
ditional sale, the property being available by. 


4975 


«way of security for the advance. There is . 
also yet another circumstance which buttresses. 


this inference. The transferors who execut- 
ed document Ex. 54 in favour of Vadilal 
themselves executed the document Ex. 24 in 
‘favour of respondent-plaintiff on 22-2-65 and 
‘in. this document executed 18 years after the 
original transaction there is a clear recital to 
‘tthe effect that the transaction dated March 
14, 1947 reflected in Ex, 54 was one of 
-conditional sale. And under the circum- 
-stances it is not surprising that the plaintiff 
himself came to the Court on the premise 
‘that the transaction was one of moras by 
‘conditional sale and his substantive plea and 
the prayer that he made was one for redemp- 
tion based on the assumption that it was a 
‘transaction of mortgage. The cumulative 
jeffect of all these circumstances leaves no 
jroom for doubt that the transaction was one 
Hof mortgage by conditional sale and not a 
transaction of a completed sale with a con- 
temporaneous agreement to reconvey. Be it 
realised that the stipulation to reconvey can- 
not be construed as a contemporaneous agree- 
ment to reconvey for the very good reason 
that it only gives a one-sided option to the 
transferor to claim reconveyance and does 
not enable the transferee to claim specific 
performance of the agreement by insisting on 
the transferor performing his part of the 
contract by purchasin e property. This 
circumstance, also reinforces the conclusion 
seached by me that it is a transaction of 
mortgage by conditional sale. 








5. Once this conclusion is reached in 
wegard to Ex. 54, the same conclusion must 
‘be drawn in regard to Ex. 25 executed by 
Vadilal within three months of his obtaining 
the mortgage from the original owners. What 
the mortgagee, Vadilal, did was to execute 
document, Ex. 25, on May 29, 1947, in favour. 
of the appellant-defendant who claims to be 
a sitting tenant in occupation of the lands 
from about six years prior to the date of the 
‘transaction. The matter is simplified because 
it in terms contains a recital to the effect 
that such rights as the transferor had in res- 

ect of these lands under the document in 
ig favour were being transferred to the de- 
fendant. It also contains a recital to the effect 
that the transferor reserevd the right to claim 
reconveyance of the property on the return 
of the consideration amount of Rs. 2500/- 
within 20 years of the date of the agreement. 
In the first place, what have been conveyed 
are all such rights as have been acquired by 
‘Vadilal under Ex. 54 from the original 
owners, And as I have already come to the 
conclusion that what has been acquired under 
Ex. 54 is a right as a mortgagee in respect 
«of the transaction of mortgage by conditional 
sale, the conclusion is inevitable that what 
the appellant has obtained is a right as a 
mortgagee, that is to say, that he becomes 
a submortgagee in respect of these lands. If 
. 54 is a transaction of mortgage and not 
of sale, Ex. 25 cannot create a transaction 
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other than that of aaa o, Besides, 
having regard to the user of the expression 


return of the consideration” and having re- 
gard to the fact that the identical amount is 
mentioned for re-conveyance and fur- 
ther having regard to the fact that the 
time-limit provided, is for 20 years, the same 
reasoning which has prevailed in the context 
of Ex. 54 must prevail in regard to Ex. 25 as. 
well. In order to avoid repetition, L do not 
propose to reiterate the reasoning. Suffice it 
to say that for the same reasons this tran- 
saction must also be treated as a transaction 
creating a sub-mortgage and not effecting an 
out and out sale. The result is that the find- 
ing recorded by the lower Courts that the tran- 
sactions operate as sales cannot be sustained. 
The true effect of these transactions con- 
sidered in the light of the aforesaid cir- 
cumstances clearly establishes’ that the tran- 
sactions create mortgage by conditional 
sale and not an absolute sale. 


8. It is, however argued by counsel 
for the respondent plaintiff that the appellant 
should not be permitted to urge that the 
transactions in question create a mortga 
and not a sale. I fail to understand why 
the appellant should be prevented from urg- 
ing that the finding recorded on this point 
by the lower Court is wrong. In the trial 
Court the suit was dismissed and, therefore, 
it was not necessary for him to appeal to the 
District Court. It is true that in the Dis- 
trict Court he argued that the transaction 
was one of sale and not of mortgage. But 
the question as regards the true nature of 
transaction is a question of law so far as the 
present case is concerned. It is not a ques- 
tion of fact. Assuming that under some mis- 
conception or being ill-advised it was argued 
that it was a transaction of outright sale and 
not a mortgage, this Court is not obliged to 
prevent him from correcting the mistake. At 
the highest it was a concession on a gues- 
tion of Jaw. It cannot be called into question 
by the other side by contending that the 
appellant should be prevented from urging 
this point. There is no question of estoppe 
for obvious reasons, Strangely enough, the 
respondent contends that the appellant should 
not be permitted to argue that it was a 
transaction of mortgage though he himself 
should be permitted to argue that it was not 
a transaction of mortgage notwithstanding 
the fact that he himself from the very incep- 
tion has been persistently asserting that it 
was a transaction of mortgage. I have refer- 
red to the relevant averments in the plaint 
and the main relief for redemption claimed 
by him in the plaint in the earlier part of 
the judgment in this connection. Unless the 
appellant has forfeited his right to urge a 
point under any provisions of law, he can- 
not be prevented from donig so. It makes 
one feel sad that the emphasis should be on 
whether or not a point should be allowed to 
be urged: not on whether or not there is 
merit in the contention. The Court desirous 


. of doing real and substantial justice cannot 
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persuade itself to take a view which would 
efeat the ends of justice. Since on merits I 
am of the view that the transaction is one 
of mortgage, as has been contended by the 
respondent-plaintiff himself from the incep- 
tion, the appellant-defendant cannot be pre- 
cluded from contending likewise. The only 
argument canvassed by counsel for the res- 
pondent was in the form of a question:— 


“How can the appellant be permitted 
to argue contrary to the stand taken by him 
in the lower appellate Court?” 


The answer to this argument in a way can be 
given by posing a counter question as to 
why he cannot be allowed to urge so parti- 
cularly when in essence such was the very 
case of the plaintiff himself as set out in the 
plaint? A defendant can at any stage say 
that I abandon the mistaken plea at I 
initially raised out of panic in order to re- 
sist the plaintiffs suit and admit that the 
averment made in the plaint is true, Of 
course he cannot do so $ as a result of the 
stand taken by him the other side has alter- 
ed his position to his prejudice, If he could 
have taken this posture in the lower Court, 
there is no reason why he cannot assume the 
same posture in this Court. (As I pointed 
out earlier, the suit was dismissed in the trial 
Court), I, therefore, cannot accede to the 
submission urged on behalf of counsel for the 
respondent that the appellant should be pre- 
vented from urging that the document in 
question created a mortgage and not a sale. 
Once this conclusion is reached, the only 
question that remains is as regards physical 
possession, for the plaintiff would of course be 
entitled to a decree for redemption. This 
question is of great importance from the 
point of view of the appellant who claims 
to be a tenant from as early as 1942 and 
who is admittedly in possession of the lands 
even now. The question is of great magui- 
tude from his point of view because he is 
exposed to the risk of pene parted from the 
land which he has been tilling for all these 
years. The relationship between the land and; 
the actual tiller who nurses the land with 
his own sweat and labour is akin to the rela- 
tionship between a mother and a child. This 
question of possession, therefore, requires to 
be examined with a grest degree of care and. 
saa ke Now, there are several reasons why 
the plaintiff cannot obtain physical posses- 
sion of the land even though he may be en- 
titled to obtain a preliminary decree for re- 
demption. These reasons will become evident 
in the course of the discussion. The main 
argument on the part of the counsel for the 
respondent-plaintiff is that the doctrine of 
merger is attracted and the defendant must 
‘be deemed to have impliedly surrendered his 
tenancy even assuming that he was a sitting 
‘tenant on the date of the transaction creatin 

a mortgage in his favour. Before I proce 

to deal with this argument, it is necessary 
to dispose of a half-hearted plea raised to 
the effect that there was no clear finding 
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that the appellant-defendant was a sitting. 
tenant as claimed by him. When, however, 
it was pointed out that there was an admis- . 
sion to this effect in a notice addressed by 

his predecessor-in-title to the appellant, coun- 
sel could not press the point any further. The- 
said admission is contained in Ex, 42 dated 
January 14, 1967 which is a registered notice- 
addressed by the heirs of- Vadilsl speaking 
through the karta of the family Jawaharlak: 
from whom the respondent-plaint Ef derived 
his title under Ex. 27, In paragrayh 2 it has 
been clearly mentioned that appellant-defen- 
dant Patel Atmaram Nathudas was a sitting: 
tenant on the land from before the document 
of mortgage by conditional sale created by 
the orignal owners on March 14, 1947. There. 
is a further recital to the effect that Vadilal’ 
required the appellant, Atmaram, to hand 
over possession but that the latter refused! 
to do so. This clearly establishes that the 
claim of the appellant that he was a sitting) 
tenant is true. at is more, the appellant 
has given evidence on oath to this effect 
and not one single question has been put to- 
him under cross-examination in order te- 
challenge the veracity of the statement. What 
is still worse, plaintiff Babulal, who is the 
owner of an adjoining land, in his evidence 
does not make bold to state that someone 
else was in possession of these lands. If the 
appellant was not in possession and some 
one else was, plaintiff Babulal would have- 
very well known about it being a pe 
who was tilling the neighbouring field and’ 
could have stated as to who was in posses- 
sion. It is nobody’s case that any one else 
was in possession, If the appellant-defen- 
dant had come into possession later on, the- 
other side would have shown how and whem 
he was inducted on the lands, The lower ap- 
pellate Court was, therefore, right in observ- 
ing that the claim of the appellant that he 
was a sitting tenant from before the firs! 
transaction recorded in 1947 is true. Having” 
disposed of this incidental point by way of 
this digression, we may return to the original 
point and pick up the threads of the argu- 
ment advanced by counsel for the respondent- 
plaintiff in support of the contention that the 
appellant is not entitled to remain in posses- 
sion notwithstanding the fact that he was æ 
sitting tenant from before the date of the 
creation of the mortgage in 1947. It is 
argued that the doctrina of merger could be 
attracted and as soon as the tenant advanced’ 
monies, he would be deemed to have sur- 
rendered hig tenancy by implied surrender 
having regard to the fact that his status as 
a tenant is inconsistent and incompatible with 
his new status as a mortgagee in possession. 
Reliance was placed ‘in this connection on 
Sardarilal v. Ramlal, AIR 1962 Punj 43 anf 
on Meenakshi Amma v. Kizhakke Valath 
Narayani, AIR 1957 Mad 212, in which the- 
learned single Judge preferred and followed’ 
a decision rendered by the Travancore Cochin 


High Court in Valu v. Lekshmi AIR 195% 
Trav Co 584, and refused to follow a fudg- 
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ment of the Allahabad High Court reported 
én Kallu v. Diwan, ILR 24 All 487. In my 
opinion, the view taken by the Allahabad 
High Court saying so with respect is the 
correct view and must be preferred to the 
iew taken by the Madras, Punjab and the 
“Travancore Cochin High Courts. The Allaha- 
‘bad High Court has consistently taken the 
view that there would be no merger by im- 
‘plied surrender. The latest decision by the 
Allahabad High Court on this point is the 
sone rendered in Lachman Das v. Heera Lal, 
AIR 1966 Alf 823. Dwivedi, J. of the 
Allahabad High Court as he then was, speak- 
ing for the Division Bench, has taken the 
view that the tenancy would remain in abey- 
ance and the doctrine of surrender would not 
‘be attracted on the reasoning reflected in the 
following passage:— 


“There is no inconsistency or incompati- 
oe one person being the lessee and 
zisufructuary mortgagee of the same property 
at the same time, for his obligations as a 
lessee would remain suspended during the 
subsistence of the mortgage. The principle 
of suspension is discussed in Burton‘s case. 
41831) 7 Bing 745. We have already stated 
ae facts of the case. There Tin C. J. 
gaid; 


“Suspension, which is a partial extin- 
guishment, takes place only where the rent, 
or other profit a prendre issuing out of the 
Yand, comes to him who has possession of 
the same land for a time only. 


The rent sought to be recovered in this 
action is that which is reserved under Meek’s 


under-lease; and if either Bates or Langden - 


had purchased the term granted by Meek’s 
under-lease, the rent in that case would 
have been suspended during the continuance 
of such under-lease; for in that case there 
would have been a union of the rent, and 
of the land itself, in the same person, So, if 
this action had been brought for the rent 
reserved under Bate’s lease, there might have 


been a question, whether his rent was not 
suspended until the term granted by him to 
Langdan had ceased;........ _ (1831) 7 Bing 
745 at p. 759. 


As a result of the foregoing discussion 
we have come to the conclusion that Sec. 111 
<d) did not apply to the facts of this case and 
that accordingly the tenancy of the defen- 
dants did not cease on their taking a usufruc- 
tuary mortgage of the shop”. 


We shall now discuss the cases cited 
before us. In (1902) ILR 24 All 487, the 
defendant was a non-occupancy tenant of 
some agricultural plots. He took a usufruc- 
aay mortgage of the plots from the landlord. 
In the suit for redemption the plaintiff con- 
tended that the tenancy was merged in the 
mortgage and that he should get-actual pos- 
session over the plots. The lower appellate 
court accepted his contention and granted a 
decree for actual possession. Blair and Aik- 
man JJ. disagreed with the lower court and 


Patel Atmaram v, Patel Babubhai (Thakkar J.) 


[Pr. 6] Guj. 125 


held that the tenancy did not merge in the 
mortgage, Blair, J. said: . 


“In our opinion the effect of the mort- 
gage was not to destroy the tenancy, but 
only to suspend the obligation of the ten- 
ancy to pay rent to the landlord while the 
mortgage subsisted. (1902) ILR 24 All 487 at. 
p. 490.” Aikman J. said, 


“The effect of the mortgage was to sus- 
end for the time being the relationship of 
ndholder and tenant between the parties.. 

When the mortgage is redeemed, the parties 
are relegated to the position which they oc- 
cupied immediately before the mortgage was 
executed, (1902) ILR 24 All 487 at p. 402. 


In my opinion there is yet another line of 
reasoning on which the same conclusion can 
be reached. Surrender is an overt, conscious 
and deliberate act of a tenant. The con- 
cept of implied surrender by fiction attribu- 
tes to the tenant the decision to surrender 
though he has not expressly done so. Now, 
it stands to commonsense that no one would 
do something to his own detriment or pre- 
judice. The tenant, when he acquires 
the right as a mortgagee, is enlarging hi 
interest and ` bettering j position. 
By advancing the money he iş not 
trying to alter his position to his prejudice 
or trying to worsen his condition. Now it 
ig not inconceivable that within a month of 
creating the mortgage, the mortgagor may 
redeem the property. If one were not to 
attribute to the tenant (by resort to com- 
monsense) the good sense to protect his own 
interest and to preserve his interest as a 
tenant but were to ascribe to him the sop- 
histicated legalistic doctrine of merger about 
which he can scarcely have any knowledge, 
out would he go. Could such an intention be 
ever attributed to a tenant? The Courts of 
equity have evolved a principle based on the 
presumption against merger if it is against 
one’s interest (see Ingle v. Vaughan Jenkins. 
(1900) 2 Ch, D. 368). It, therefore, stands to 
reason to hold that unless that tenant deli- 
berately and with design wants to cut the 
very branch on which he is sitting he cannot 
be attributed the intention to commit suicide 
by entertaining the desire to determine 
hig tenancy particularly when all that he 
does is to do a good tum by advancing some. 
monies to the londlord by way of mortgage:. 
There is no question of inconsistency or com- 

atibility of status in such acase. All that has 

ppened is that instead of paying the rent 
to the landlord he adjusts the rent against the 
amount claimable by him by way of interest 
from the landlord. It only results in a 
notional adjustment entry under the diffe- 
rent heads. It would be unreasonable to 
attribute to a tenant the intention to sur- 
render the tenancy and to invoke the sophis- 
ticated doctrine of implied surrender (which 
doctrine does not originate in his own mind) 
when the unsophisticated and ignorant (often 
illiterate) tenant knows nothing about it. The 
poor tenant himself does absolutely nothing 
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and is unaware of even the existence of such 
a doctrine. Shall we even so ascribe to him 
such an intention by some hyper-refined in- 
volved reasoning or legal erudition? It is 
under the circumstances not possible to agree 
that the tenant forfeits his right to continue 
as a tenant by reason of the determination of 
his tenancy upon the creation of a mortgage 
in his favour. This would be the result even 
if the tenant had acquired the status of a 
mortgagee from the owners of the lands. In 
the present case, the appellant-tenant was a 
sitting tenant when the owners of the lands 


created a mortgage in favour of Vadilal. Vadilal - 


being the mortgagee, there was no question of 
merger. The appellant continued to retain 
his status as a tenant. By reason of the next 
transaction which took place about three 
months later, Vadilal created a sub-mortgage 
in favour of the appellant under Ex. 25 (I 
have already discussed the aspect relating to 
the true effect of Ex. 25 in the earlier por- 
ton of my judgment and have formed the 
opinion that it creates a mortgage). Since the 
appellant was only a sub-mortgagee claiming 
through Vadilal—the mortgagee, there was no 
question of merger of two interests. On one 
hand he continues to be the tenant of the 
original owners (mortgagors) and on the other 
hand he became a sub-mortgagee claiming 










original owners had created the mortgage. 
Notwithstanding the mortgage in favour of 
Vadilal, the appellant continued to be the 
tenant of the original owners. No question of 
merger can at arise merely by reason of 
the fact that subsequently he 
mortgagee. In any view of the matter, there- 
fore, there is no substanca in the contention 
that a merger by implied surrender has taken 
place and that the appellant-tenant has for- 
feited his right to continue ag a tenant. In 
the result, notwithstanding the decree for 


7. In the view that I am taking it is 
not necessary for me to pronounce my fi 
opinion on the other contentions urged by 
the appellant on the basis of Section 25A of 
the Bombay Tenancy and Agricultural Lands 
Act. It was argued that this section, which 
was enacted in 1951 after the mortgage ino 
favour of Vadilal was created, would extend 
its protection to the appellant-tenant as well. 
On the other hand it was argued by learned 
counsel for the respondent-plaintiff that the 
said section cannot have retrospective effect 
and that if the merger took place in 1947 
‘under the doctrine of implied surrender, the 
‘protection of Section 25A would not avail 


‘to the appellant-tenant. In my opinion, what’ 


Section 25A does ig merely to declare the 
existing law, And for the reasons articulated 
ja moment ago, I am of the opinion that such 
‘an implied surrender does not take place 


jmerely because a tenant becomes a mortgagee, 


iIn this view of the matter, Section 25A would 


also extend its-protection-to the appellant and: 
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render him immune from being physically 
evicted. There is also considerable substance: 
in the contention of the appellant tenant that 


having regard to Section 4 of the Tenancy 
Act aop Lan is entitled to claim the- 
status of a deemed tenant even assuming that 


he has acquired the status of a mortgagee im. 
possession, It is argued that no question of 
merger can arise because the appellant was 
tillin ing the lands lawfully and would be en- 
titled to claim the status of a deemed tenant. 
It was also argued that the appellant-tenant 
was entitled to claim the status of a protect- 
ed tenant under the repealed Tenancy Act,. 
namely, the Bombay Tenancy Act of 1939. 
This also appears to be ani attractive and im- 
pressive argument, but I need not dwell on 
this asepct since the appellant is entitled to 
succeed having regard to the view taken by 
me on the question of merger, 

8. The result is that the appeal partly 
succeeds, The decree passed by the lower 
appellate Court must be substituted by æ 
decree for redemption on the respondent- 
plaintiff depositing Rupees 2500 /- 
as per the. terms of document Ex. 
25 dated May 29, 1947 within six months 
of the drawing of the decree or within such 
further time as may be extended from time 
to time by the trial Court. A preliminary 
decree in the usual form in the aforesait 
terms will follow. It will, however, be 
made clear in the said decree that the res-. 
pondnet-plaintiff will not be entitled to phy- 
sical possession and that he will be only en- 
titled to a symbolic possession. Having re- 
gard to the facts and circumstances of the 
case, there will be no order regarding costs 
throughout. 

9, Counsel for the respondent ap- 
plies for certificate of fitness to file a Letters 
Patent Appeal. Certificate is refused as I do 
not consider it a fit case for certificate. 


Appeal partly allowed. 


A. L R. 1975 GUJARAT 126° 
A. D. DESAI AND C. V. RANE, JI. 

Kusumgauri Appellant v. Umiben and 
others, Respondents. 

Second Appeals Nos. 209, 544 and 260 of 
1970 and 792 of 1969, D/- 18-7-1974. 

(A) Hindu Succession Act (1956), Sec- 
tion 14 (1) -—~“Any property possessed by x 
female Hindu” — Death of husband prior te 
Hindu Women’s Rights to Property Act, 1937 
— Widow's right of maintenance and resi- 
dence cannot be held to be property posses- 
ed by her as limited owner so as to, attract. 
Section 14 (1). 

The effect of the explanation to S. 14 
(1) is that when a specific property is allotted 


"(Only portions approved for reporting by 
High Court are reported here). - 
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to Hindu female in lieu of maintenance or 
when she is given certain property for resi- 
dence in lieu of her right of residence, she 
gets proprietary interest therein. This in- 
terest is a limited interest which becomes an 
absolute interest in view of Section 14 (1) 
and the explanation appended to it. 
(Paras 4, 6) 
In the present case, however, the widow 
whose husband died before coming into force 
of the Hindu Women’s Rights to Proeprty 
Act, 1937, resided in the suit property with 
consent’ of her son in exercise of her general 
right of residence. The property was not al- 
loted to her in lieu of her right of residence. 
Her right of residence in the house cannot be 
equated to a share in the property; the two 
things being quite separate. Her possession 
was not exclusive. Hence Section 14 (1) 
carinot apply:to the case and it cannot be 
said that sha became absolute owner of the 
property. The provisions of the 1937 Act 
were inapplicable as her husband died prior 
te coming into force of the 1937 Act. (Case 
law discussed), (Para T) 


Cases Referred; Chronological Paras 


AIR 1974 Raj 147 = 1974 Raj LW 28 
AIR 1972 Bom 16 = 73 Bom LR 407 
(1972) 18 Guj LR 123 

AIR 1972 Punj 458 

AIR 1971 Pat 104 = 1970 BLJR 952 


AIR 1970 SC 1968 = (1970) 2 SCR 95 
AIR 1970 Raj 285 

(1968) 9 Guj LR 24 | 4, 
AIR 1967 SC 1786 = (1967) 3 SCR 454 


AIR 1964 Pat 187 = 1964 BLJR 152 
AIR 1936 PC 20 = 63 Ind App 33 
AIR 1920 Mad 106 = ILR 43 Mad 635 
1889) ILR 13 Bom 101 

1889) ILR 12 Mad 260 (FB) 

1871) ILR 2 Bom 494 


In S. A. No. 209, of 1970; Miss V. P. 
Shah for N. R. Oza, for Appellant; S. N. Shelat 
(for Nos. 1 and 2) and M. D. Pandya for G. 
N. Desai (for No, 8), for Respondents; In 
S. A. No. 544 of 1970; M. D. Pandya for 
G. N. Desai, for Appellant; S. N. Shelat (for 
Nos. 1 and 8), for Respondents; In S. A. No. 
260 of 1970 J. C. Sheth, for Appellants; S. 
B. Majumdar with K. G. Sheth, for Respon- 
dent; In S. A. No, 702 of 1969; K. G. 
Vakharia, for Appellant; D. U. Shah, for Res- 
pondent No. 1. 


A. D. eee J. :— In‘all these appeals 
which are refe to us, the question raised 
for our determination is whether the right of 
maintenance and residence which a Hindu 
widew whose husband has died prior to the 
coming into force of Hindu Womens Rights 
to Property Act, 1937, has, can be held to be 
property possessed by her as a limited owner 
so as to attract the provisions of sub-section 
(1) of Section 14 of the Hindu Succession 
Act, 1956 (hereinafter referred to as the 
Act). These appeals -were argued together 
and we shall dispose ef them by this com- 
mon judgment, - : 
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‘house: Devkorben died on 
` 1968. She had made a will in the year 1950 
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2. In order to understand the ques- 
tion at issue we will first state the facts of 
Second Appeals Nos. 209 of 1970 and 554 of 
1970. The property in dispute therein is 
house bearing No. 2047 situated in Ward 
No. 3, Salahatpura, Surat, This house ori- 
ginally belonged to one Thakordas who died 
in the year 1931 leaving bebind him his 
widow Devkorben, son Ganpatram, Ganpat-- 
rams wife Kus en and two daughters, 
namely, Umiaben and Taraben. Devkorbew 
resided with her son Ganpatram. Umiabem 
and Taraben were got married, Ganpatram> 
died on October 1, 1962 leaving behind him. 
hig wife Kusumben and mother Devkorben,. 
Ganpatram made a will dated September 4,. 
1962 and gave the suit property to his wife 
subject to the conditions that she has a life 
interest therein and that if she re-married the 
suit property was to devolve upon his: 
mother. Under the will Devkorben was also- 
given only life interest. The suit -property' 
was ultimately given absolutely to the Surat 
Borough Municipality with the condition to- 
use the same. for the purposes of a schcol 
building or maternity home. It was pravided' 
in the will that during the time when the 
propi was in possession of his wife 

evkorben had right to reside in the house: - 
and she was to be maintained by his wife.- 
The further direction in the will was that 
if Devkorben and his wife Kusumben could’ 
not reside together amicably in the house,. 
Devkorben was to be given a part in the’ 
house for residence and a specific amount forr 
her maintenance. After the death of Ganpat-- 
ram, the two ladies resided amicably in the- 
December 19, 


and it was stated! in the will that she had 
no interest in the property . Umiaben 
daughter of Devkorben fled Civil Suit No- 
246 of 1967 in the Court of the Civil Judge, 
Junior. Division, Surat, alleging that fhe 
dwelling house is ancestral property, that on 
the death of Thakordas the property had’ 
one to Ganpatram, that Ganpatram and 
evkorben each had one half share in the- 
house, that on the death of Ganpatram, share 
of Devkorben was 3/4, that on the death of 
Devkorben, she and Taraben are entitled! to 
succeed to the share of Devkorben in the 
suit house, that Kusumben has one half share- 
in the house and the plaintiff and defendants 
Nos. 1l and 2 has each one fourth share, 
etc. It was also prayed that the property 
should he divided between the parties ancl? 
they be given possession of the part of the 
property going to their respective shares.. 


This claim in the suit was opposed by Kusum- 
ben as well asthe Municipal Corporation of 
Surat. The trial Court dismissed the suit of 


the eae holding that Bai Devkorben ha 
merely a right of residence in the suit house, 
that she had no proprietary interest thercin: 
and that being so the plaintiffs claim to 
get partition of the suit property had no 
basis. Umiaben filed Civil Appeal No. 227 
of 1968 which was allowed by the District 
Judge, Surat, holding that on coming into 
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force of the Hindu Women’s Rights to Pro- 
perty Act, 1937 (hereinafter referred to as 
the Act of 1937) she had a right of residence 
{n the suit house, she had also a right of 
maintenance which was attached to the suit 
house and she held the share as a limited 
owner. He further held that the Act of 
1937 was repealed by Section 81 of the 
‘Hindu Succession Act of 1956 and under the 
provisions of Section 14 (1) of the Act the 
share which she was holding as limited owner 
assumed the character of ownership. He, 
therefore, decreed the suit of the plaintiff 
holding that the plaintiff and defendant had 
1/6th share and Kusumben who was defen- 
‘dant No. 1 in the suit had 4/6th share in 
the suit house. Being aggrieved by this de- 
«cree Kusumben has filed Second Appeal No. 
209 of 1970 and the Municipal Corporation 
of the City of Surat has filed Second Appeal 
No. 554 of 1970. 

3. The answer to the question raised 
‘before us mainly depends upon the interpre- 
‘tation of Section 14 (1) of the Act which is 
as follows: 

“14, (1): Any property possessed by a 
‘female Hindu, whether acquired before or 
after the commencement of this Act, shall 
‘be held by her as full owner thereof and not 
-as a limited owner. 


Explanation:— In this sub-section, ‘pro- 
‘perty includes both movable and immovable 
‘property acquired by a female Hindu by in- 
‘heritance or device, or at a partition, or in 
‘Heu of maintenance or arrears of mainten- 
ance, or by gift from any person, whether a 
‘relative or not, before, at or after her mar- 
“riage, or by her own skill or exertion, or by 
‘purchase or by prescription, or in any other 
manner, whatsoever, and also any such pro- 
perty held by her as stridhan immediately 
“before the commencement of this Act, 

(2) : Nothing contained in sub-section (1) 
-shall apply to any property acquired by way 
-of gift or under a will or any other instru- 
ment or under a decree or order of Civil 
‘Court or under an award where the terms of 
‘the gift, will or other instrument or the de- 
~cree, order or award prescribed a restricted 
-estate in such property. 


“The object of the section is to extinguish the 
estate called ‘limited estate’ or widow's 
estate in Hindu law and to make a Hindu 
‘female who under the old law would be a 
‘limited owner, a full owner of the property 
-with all the power of disposition and to make 
the estate heritable by her own heirs and 
not revertable to the heirs of the last male 
“holder. The legislature desired equality of 
-rights to all males and females. In cases 
-where a Hindu male was entitled to obtain 
‘full ownership of a property, a Hindu female 
-could not be condmned to hold the property 
-only as a limited owner. It is to be noted 
that it is not the object of the Act that in 
-cases where a Hindu male can hold property 
only as a limited owner, a Hindu female 
«should hold the property as a full owner. 


Kusumgauri v. Umiben (Desai J.) 


A. L R. 


Sub-section (1) of Section 14 of the Act 
enlarges the right of limited ownership of a 
Hindu female and sub-section (2) thereof 
has been enacted to provide that in cases 
falling thereunder a Hindu female is not to 
get a higher right than a Hindu male, The 
two sub-sections of Section 14 have to be 
read together. To put in other words, the 
section has to be read as a whole in order 
to understand the legislative intent. In order 
that sub-section (1) of Section 14 may apply, 
the following 3 conditions must be satisfied: (1) 
the property must be possessed by a Hindu 
female; (2) the property possessed by her 
must have been acquired; and (3) she must 
have been a limited owner thereof. The 
expression “possessed by” used in section 14 
(1) came for interpretation before the Sup- 
reme Court in Mangal Singh v. Smt. Rattno, 
AIR 1967 SC 1786 and the Court pointed out 
that the expression used in the section is 
“possessed by” and not “in possession of’. The 
Court pointed out that word “possessed” in 
S. 14 has been used in broad sense and in 
the context means the state of owning or 
having in one’s power. The word covered 
cases wherein a Hindu widow was in actuak 
or constructive possession of the property. It 
also covered a case wherein a Hindu female 
may not be in actual or physical or constrmc-~ 


tive possesion but she has aright to recover 


actual possession or. constructive possession 
because her case then will be covered by the 
expression “the state of owning”. What the 
Court held was that the word “possessed” 
covered the cases wherein a Hindu female 
has the actual or constructive possession or 
has possession in any form recognised by 
law. This decision of the Supreme Court was 
followed in Badari Pershad v. Smt. Kanso 
Devi, AIR 1970 SC 1968. In the later de- 
cision the Court also held that the word 
“acquired” used in sub-section (1) of Sec- 
tion 14 has also to be given widest possible 
meaning because of the explanation attached 
to the sub-section, Now the word “acquired” 
implies that a Hindu female got property er 
that the property came to her or the pro- 
perty fell to her with some right, title or in- 
terest by virtue of which she could claim ex- 
clusive possession. Explanation 1 to sub- 
section (1) has to be noticed. The said ex- 
planation sets out various modes of acquisi- 
tion of property by a female Hindu. It indi- 
cates that the section applies only to property 
to which a Hindu female has acquired some 
kind of title or interest however restricted 
nature of her interest may be. The ex- 
pression “in any other manner whatsoever” 
itself suggests that the expression has not to 
be construed on the basis of the principle 
of ejusdem generis or that the words must 
take colour from previous expression used in 
the section but has to be construed widely. 
In short Section 14 contemplate’ cases ia 
which a female Hindu has acquired the pro- 
perty under some vestige of title, however 
restricted it might be. The decisions of the 
High Courts were not unanimous ags fo 
what cases can fall under sub-section (1) off 
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written statement is only the Managing Direc- 
tor of the Company. Can it be- said that the 
Managing Director is the defendant? - Any- 


way, it is- unnecessary to answer this. pga n 


this appeal. 


6 ‘The order’ made by. ' the ae 
below is clearly opposed to the provisions. of 
law and therefore cannot be sustained. . 


7. ‘Accordingly, Í allow this a set 
aside the: order of 
direct that the suit be restored to, its origi- 
nal file and disposed of as expeditiously as 


possible.. “No costs. 
Appeal allowed. 
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amataka “ Court-Fees ‘and “Suits 


(A) K 
Valuation Act (I6 of 1958), Sections 48, 49 . 


— Appeal under Section 54, Land Acquist- 
tion Act, seeking enhancement of compensa- 
tion — Appellant need not pay Court-fee.on 
‘solatium under Section 23 (2) a L. A; Act 
— AIR -1967 Guj 182, Dissented. from. (Land 
Acquisition Act (1894),. Section 54)... 


In an appeal under Section 54 of iie 
Land uisitlọn Act, seeking for enhance- 
ment of tha compensation, ‘the amount ‘‘of 
statutory allowance proportionate to the 
anoun of such’enhancement, need not be 

cluded for the purpose of Court-fee’ pay- 
sible under Sec, 48 of. the Karnataka Court- 
fees and Suits Valuation Act, 1958. AIR 
1970 Andh -Pra 189 and AIR 1968 Bom 390, 


Rel. on; AIR 1987 Guf 182; .Dissented 
m,— AIR 1964 SC 457 and AIR 1978 SC 
805, Ref. - (Para 20) 


Solatium is merely an adjunct to - the 
main amount of compensation payable under 
Section 28 (1) of the L. A. Act and claim to 
-solatium stands or falls -with the decision .on 

e main claim. Awarding the amount as. 
solatium, is a statutory duty and therefore, 
it (solatium) need. not be claimed. Though 
solatium ig not in the discretion of the Court 
and the Court is bound. to award it (solatium), 
claims not based on any asserted right but 
dependent on the decision, of disputed right, 
such as 
Section 54 of the L.. 
within the vithin the purview of of the expression ‘subject 


*(Against Tudgr enmi ent and A: Award passed by 2rd 
df Gl Y. Ban ore in L. A: Mise. 144/69 . 
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“proportionate to the enhan 
the Court below, and - 


8 
_ AIR 1970 Andh Pra 189 = (1969) pee 


for ata ea in an appeal under ` 
A. Act, do not. ‘come . 
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matter of dispute in the mémorandum of ap- 
peal’. ara 18} 

“The words ‘amount awarded’ in Seoc- 
tion 48 of the Karnataka Act mean only what 


- has been awarded under Section 23 (1) of 


the L. A. Act and likewise the words ‘amount | 
claimed’-mean only what is payable under 

Section 28 (1) of the L. A. Act. Hence, the 
appellant need not pay Court-fee on solatium - 
cement of com- 


pensation. claimed in .the appeal. 
(Para 17 


(B) In retation of Statutes — Con- 
oun to leading to superfluity to be avoid- 


Construction that leads to the conclusion 
that there is a superfluity of provisions in a 
legislative enactment, should be avoided. 

en the legislature enacts a particular pro- 
vision in a ag the presumption is that 
it is provic ding for something other’ than that 
in’ the general provision. (Para 17) 
Cases Referred: Chronological . Paras 
AIR 1978 SC 805 = 1978 SCD 78 


WR 881 (FB) Pa 
AIR 1968 Bom 890 = 70 Bom LR 203 12 
AIR 1967 Guj 182 = 7 Guj LR 850 13 
AIR sae SC 457 = (1964) 5 SCR 230 15 
ATR 1988 All 742 = 145 Ind Cas 526 15 

S, Gg Appellants. 

| _ OPINION 

A Division Bench of this Court 

has referred. the 


following question of 
law for the opinion of the Full Bench: 

“In an appeal under Section 54 of the 
Lind Acquisition Act, seeking for enhance- 
ment of thé compensation, should the 
amount of statutory allowance proportionate 
to' the. amount of such cement, be in- ~- 
cluded in the value of the enemas of - 
appeal for ose of court-fee?” 

e have heard ‘the arguments of 
Mr. S Rengaraj, learned Counsel for the a i 
pellants-claimants, and of the learned. a 
tional. Government Advocate who -has 
peared in pursuance of a notice issued ad 
Section 18 of the Karnataka Court-Fees and 
Suits Valuation Act, 1958 (hereinafter refer- 


red as the Court-fees Act). 


r. Rangaraj sontended that in 

an appeal under Section 54 of the Land Ac- 
isition. Act (her er -réferred to as the 

_ A. Act); seeking for enhancement. of com-. 
pensation the amount of statutory allowance 
proportionate to the enhancement of com- 


erage sought ‘fot in the appeal, need not - 


included in se ‘value. of the subject-matter - 
of appeal for th E of: oe pay- 
able on the memorandum of appeal, while the 
learned ` Additional . Government Advocate 
contended that such amount should be in- 
cluded for computation of such .court-fee . 

' Tp order to appreciate the rival 
contentions: of learned Counsel, it is UN 
to set out the relevant provisions of the L. A 
Act and the Court-fees Act. 

5, Sub-section (2) ot Section 9 of the 


L À. act provides, inter. alia, that the notice 
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issued to } as interested in the land ac- 
quired; shall require them to state the amount 
and. particulars of their claim: to compensa- 
tion; a 

6. " The een portions of- Section 
23 of the L. A. Act read:— ‘ 

“23. Mattérs to be considered ‘in deter- 
mining compensation.— (1)-In- determining 
the amount -compensation to - be 


eis shall take -into consideration— “` 


First, the market-value of the land at 
the date of the publication of the notification 
magr Section’ a Ay gubescction Qs | 


` 
ræ 


A Ta ‘addition to the market vahie of 
the land. as above provided, the Court shall 
in every case fi a sum “of. fifteen per 
` centum on such market-value, in. considera; 
tion of the compulsory | nature of the-acquisi- 
tion.” p 
Sub-section (1) -of Section ` 26 of: the L. A. 
Act reads::° ` 

“98. Form of fhe rah (1) ‘Every aed 
under this. Part shall be. in.writing signed: by 
the Judge and shall specify the amount 
awarded under clause first of sub-section " 
of on 98, and: also the-amounts (if any 
respectively awarded under ‘each of the-other 
- clauses of the same sub-section, ‘together with 
the grounds of awarding / each. of the said 
amounts,” 

Section 48 of. the Couit-fées Act vedas: go $i 
. “48. Fee © On ` memoraridum ‘of ` appeal 
‘against order relating to compensation: The 
ae payable under this Act on -.a “memoran- 
peal against a decision or an’ award 
ee an. ode l relating to compensation under 
any Act for the time being in force for the 
nisition of property-for public purpose 
computed on the difference ‘between 
the amount awarded: -and the amount claimed 
by the app licant.” 


e main part of Section AQ of ee Court-fees . 


Act reads:— 
- + “49, A — The fee Sare in, an 
appeal s She: same as fee that’ would 


‘be payable in ihe Court of first. instance on 
the subject matter-of the appeal:” . 


7. The answer to ‘the “question whe- 
ther in an appeal ‘under Section “54 of the L. 
A. Act seeking for enhancement: of the com- 
pensation, the: amount of: ‘statutory~ allow- 
ance proportionate: to -such enhancement, 
shoul be included’ for’ the purpose of court- 
_ fee, depends-upon the-meaning of the words 
‘the amount -awarded ‘nd ‘the -amount 
claimed occurring in Section''''48 of the 
‘Conr*-fees Act. ` . the words “amount: award- 


- ed’ mesh not only what has been awarded - 


under Sub-section (1) of Section 23 of the 
L.A. Act but also the -amount - awarded 


under’ Sub-section’'(2) -of ‘that. Section and ` 


likewise’ if ot words ‘amount claimed’ in+ 
clude not only what -is payable . under Sec- 
tion 23 (t) 4 the L. & Act, but also. sola- 


tiüm, then ‘it is obvious that the ` appellant. 


of’ 
awarded for land acquired under this ‘Act; thé . 


. to pay interest. As’. 


A.L B. 


has to pay Court-fee'on. - solatium -: : propor- , 
tionate to the enhancement of compensation. 
claimed in the appeal. On the other’ hafti if 
the words. “amount awarded’~mean; only what 
has been awarded undér Section 28 (i) of. the 
L. A. Act and likewise if the words ‘amount 
claimed’ mean only ‘what is payable under 
Section 28 (1) of the L.A. Act; the appellant 
need not pay- court-fee on’ solatium propor- 
tionate. to the enhancement of compensation 
claimed in the appeal. -` 


. 8. “The meanings of the - 


g expressions 
compensation’ and ‘market value’ 


in the L. 


_. _ ‘A. Act, Rave been stated thus by ‘thes Supreme 


Court in Union of India | v. Ram Mehar; AIR 
1973 SC 305 at p. 308; 


“The additional amount of 15% cer- 
tainly forms part of the amount of corapensa- 
tion because under- Section . 23 the com- 
ensation ‘is to consist of what’ is provided 
or in sub-section (1) and the ditional 
amount: of 15% onthe market -value' of’ the _ 
and acquiréd.. But compensation and market 


-- value are- distinct -expressions and have been 


used as such in. the Acquisition Act...-.... 
Se aa peer atlas ai ye ae The key to the mean- 
ing of the word co a n ‘is to be found 
in  Seotion 23 (1) and consists of (a) the-mar- 
ket value of the land and (b the sum of 15% 
on: such ‘market value which is stated.to be 
the consideration ‘for compulsory. . nature 
the ‘acquisition, Market -value therefore is 
only component in the Sera of the 
amount . of compensation." 


9. ` From- tha. ‘above ene “Ht i 


: del that ‘solathim is a part of compensation 


for compulsory’ acquisition of land al the 
L. A. Act. 


10. Ag to. the meaning- a ression 
‘amount-awarded” occuiring in -Section 48 
of the Andhra. Pradesh Cutka and, Suits 
Valuation, Act, . 1956 (hereinafter referred to | 
as the ~Court-fees Act) which is in pari 
materia. ‘with Section. 48 of the, Kama- 
taka Comite. Act,..-Jaganmohan - Reddy., 


C J. - -who elivered the leading opin- 
ion. Ea the Full Bench in K. A. 
Sw. i Land A ion. Officer. (AIR 
1970. ‘andh Pra 139 


aid, at p. 143 that 
while solatium under s. 28 (2) of L. A, Act 
may form part’ of compenšatiðn tọ, be award- 
ed by the Collector under Section 11, it does 
not form’ part-of the award which the Court 
has ‘to pass under Section 26 of. the L. A. 
Act though it (the, Court) is required under 
Senon 2A (2) of the L: A. Act to add 15% 
n the amount! of the market-value gwarded 
by iE which - will be Lio the - nature "p 
direction. -to the Collector to pa 
amount” just’ in the same sway as he is that 
‘regards the. expression 
‘amount claimed’. ‘His Lordship observed ‘that 
under the, pravisiors. cf the L. A. Act what is 
aard tobe ‘claimed ‘by a person interested 
in the. land., acquired. .is. compensation. for 
his interest in lazid, -that there is no specifica 
mention either in Section’9 or Section:.11 of 
the -L. A. Act that he- should claim solatium 
or interest and var: since face Section 15 
ja z t , 
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of thé L. A.-Act the Collector is required to 
be, guided by the provisions of Secs, 23 and 
24 of the.L. A, Act be has to pay solatium 
even though it is not.claimed by such per- 
son. 

'. H. - In the above line of reasoning, 
Jaganmohan Reddy. C. f. came to the con- 
clusion that since:solatium under Section 23 
_ (2) of the L. A. Act forms part of neither. the 
claim. or the award,-no court-fee is payable 


on the amount of solatium proportionate to` 


the enhancement claimed: in an 
Section 54 of the L. A. Act. 


12.. . Inm Abdul Sultan v.- Collector, 
Ahmednagar, AIR 1968 Bom 890, a Divi- 
sion. Bezch of Bombay High Court also took 
the view that the words ‘amount ‘awarded’ 
oerang ia sub-section (1) of Section 7 of 
the Bombay Court-fees Act, 1959. (which is 
in pari materia. with -Section 48.of the Kar- 


; ‘under 


nataka Court-fees Act) mean the . amount’ 


awarded, under Section. 23 (1) of the L. A. 
Act and not the whole’ amount of compensa- 
tion. The reasoning of thelr- Lordships for 
coming to this conclusion, is as follows: Sub- 
section (1) of: Sec. 25 of L. A. Act provides, 
inter alia, that when'a Poen having interest 
in Land has made- a to compensation 
the amount awarded ta. him by the: Court 
shall not exceed the amount claimed-by him 
pursuant to a notice given ‘to him under Sec- 
tion 9 of the L. A. Act.-It is impossible to 
think that the amount claimed by him should 
include solatium which the Court is under 
-a statutory oo to give him. There may. 
be a person. who claims the exact value of 
the land acquired. If the Collector finds that 

amount claimed is the exact valve of such 
land, he is bound to award solatium in addi- 
tion to such value of land. -There is nothing 
in the L. A. Act which requires such person 
to claim solatium before the Collector or the 
Court. Hence he is not required to claim sola- 
tium in the memorandum of ap in an ap- 
peal under Section 54 of the L.. A. Act. At 
any rate, under the L. A. Act, it is possible 
to read the words ‘amount awarded‘ to mean 
the amount awarded under Section 28 (1) of 
the L. A. Act and that since the -Court-fees 
Act is ‘a fiscal. statute, the words, ‘amounts 
awarded should be construed in favour of 
the subject and the appellant. should not be 
called upon to. pay court-fee. on solatium 
proportionate to the-compensation claimed in 


the appeal under Section 54 of the L..A. Act. : come within the purview of the expression 


. 18. ` On-the-other hand, in Chandulal 
v. Eastern Railway, AIR 1967 Guj 182, ‘N. 


V. Vakil, J.; took the view that the expressions . 


‘the amount awarded’ and ‘the amount claim- 
ed’ occurring in Section 7 (1) of:the Bombay, 
Court-Fees Act should be understood as the 
amount 7 compensation. E and tip 
‘amount of compensation claimed respective 

haying regard: to the context in which 
those two expressions -are -used. His 
Lordship observed that: having regard to the 
_ fact that law makes the amount of solatium 
also a part of compensation to be awarded 


D. M. Jawarilaf v. Spl. L. A.-O: 


Tight, 
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when the. person having interest in the zc- 
quired. - make a claim -for ap increaxed 
amount of compensation, solatium becomes. a 
apd of his claim unless he were to ‘state in 

o memorandum. of appeal that he did not 

im any amount of solatium ‘that he may 
become entitled on the increase in the 
amount that may be awarded under Sec. 23 
(1) of the L. A. Act and that so long as sola- 


_tium is tot specifically stated ‘to have been 


iven up, it would remain a part of the claim 
fore the aopa are ‘Court. In that ‘view, 
His Lotdship held that -court-fee payable on 
the memorandum of appeal in an appeal 
under ’S. 54 of the L. A. Act should be com- 


puted ‘on the difference between the amount — 


of compensation awarded and the amount of 
compensation claimed. in the appeal including 
the amount of solatium proportionate tc the 
enhanced amount claimed in the appeal. 


. (14  — .Solatium is in our opinion, merely 
an adjunct to the main amount of compensa- 
tion payable under Section 28 (1) of the L. A. 
Act and the claim to solatium stands or falls 
with the decision on the. main claim. As 
pee out by Allahabad High Court in 
ajfad Alikhan v. Secy. of State, AIR 1933 
742, awarding the amount as solatium, is 
a acpare duty and therefore, it (solatium) 
need not be claimed. 


15. . In State of Maharashtra v. Mish- 


rilal Tarachand Lodha, AIR 1964 SC 457 the’ 


Supreme Court considered the question whe- 


ther in an appeal an appellant is bound to’ 


y court-fee on the amount of pendente lite 
interest decreed in a suit. In holding that 
he need not pay court-fee on such interest, 
this is what the Supreme Court said at 
page 459: - ee ` 
. “On what principle -are these amounts 
not treated oe et of the value of 
the subject-matter in dispute in appeal? Such 


value is to be determined on the substantial . 


allegation in the plaint or from the pleas in 
the memorandum of appeal with respect to 
the point in dispute between the parties and 
sought to be determined by the Court. Such 
are’ necessarily the points affecting the rights 


of the parties sought to be adjudicated by the . 
Court. ‘Claims not based on any asserted. 


right but dependent on the decision of the 
uted right’and reliefs in regard to which 
are in the discretion of the Court do not 
‘subject-matter 
of appeal”. 

‘ 16. -Though solatium, unlike interest, 
is ‘not in the discretion of the Court and the 
Gourt: is bound to award it (solatium), the 
main reasoning of the Supreme Court, namely, 
that claims not based on any asserted right 

t dependent on the decision of disputed 
do not come within the purview of 
the éxpression ‘subject-matter of dispute. in 
the memorandum of appeal’, applies to the 
claim for solatium in an spac: under Sec- 
tion 54 of the L., A. Act. 


in dispute in plaint or memo 


A 
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17. In AIR 1979 Andh Pra-189, Par- 
thasarathi, J., in his separate opinion concurr- 
ing with the eee opinion delivered . by 

cpa Reddy, C. J.. gave the following 
tional reasom for the’ conclusion that no 
ae -fee is payable.on solatium Se alert 
to the enhan ap- 
‘ peal under rear 54 of the L. A. hee: Sec- 
e Andhra Court-fees Act (which 
Raat to Section 46 of the Karnataka 
Court-fees Act) which is a eral provision 
plicable to ‘appeals, es for payment 
F court-fee in respect of the ‘subject-matter 
of appeals and Section 48 of that Act, (which 
T onds to S. 48 of the Karnataka Court- 
f ct) which is intended for a ‘cate- 
nee of appeals, namely, ap against 
orders, a decisions relating to com- 


pensation) provides: that court-fee is payable -be 


on the difference between the-amount a 
ed and the amount If the words 


claim 
‘tHe amount awarded’ should iniclude the en- 


tiré amount payable to the “owner of. the 
land acquired and takes in solatium also, and 
likewiss the words 
clude solatium also, then the entire subject- 
' matter of the -appeal becomes . the of 
valuation for court-fee and there is no. need 
for the, special provision in ‘Section 48 and 
that Seci on would be redundant. A con- 
struction that leads to the conclusion that 
théré is a superfluity of provisions in a le 
lative enactment, sLould ae avoided: ‘When 
the legislature enacts a particular provision in 
a statute, the presumption ig that.it is pro- 
viding for something other than that in the 
AETA provision. . The only way ‘in .which 
ection 48 of the Andhra Court-fees Act 
(which corresponds to Section 48 of the Kar- 


ae Court-fees Act) can be interpreted as | 


not to render that Section superfluous, would 
be to construe the’ expressions ‘the amount 
awarded’ and: ‘the amount claimed’ as not 
Br solatium. > - 


v. State (VenKataramiah Ff.) 


‘the amount claimed‘ in- - 
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; 5 S. VENKATARAMIAH, fh. 
eon Rao, Petitioner `v. 
ae Stats vf taka and another, Respon- 


Writ Pei, No. 6234 of 1974, D/- 18- 
11-1974. 


(A) Constitution of India, Art. 19 (1) (g) 
— Order refusing prayer 


` of- blind counsel to use tape-recorder’ for re- 
cording 


proceedings in Court — _Not viola- 
tive of Article 19 1) (e). a PE g R 

The order is not unreasonable. Certain 
amount of solemnity is attached to the pro- 
‘before courts and: Ss eS Se 
aff if the Per n are permitted to 
be tape-recorde Witnesses should ` 

tn able to aaa without Any reservation i 
Pou n sf great tian 
is likely ae and interfere with 


the AA of justice. 
— 8, 4, 5) 


M. S. Gopal, for. Petitioner. 
ORDER:— The petitioner is- ae 
vocate. He ap for the complainant in P- C. 
‘No. 16 of $74 on he file of .the poan 
‘Magistrate, First Class, Sindhnur. eti- 
tioner is blind. Hence ha made an ae ica- 


~ tion before the Judicial’ Magistrate, ‘First 


Class, Sindhnur, to allow him ta zecord the 
proc of the Court with the aid of a 
tape-recorder in order. to facilitate the con- 
duct of the case. The learned Magistrate re- 
jected the above" os asi: Hence ` this 
pecan 

a At the outset - it. should: be men- 


tion te. “the "edad Magistrato 


We ate in réspectful agreement doss le arise. 
with ie above line ‘of pessoa of ad ` Itis, ENES argued by Mr. M. 
rathi, ‘J. S: Go; al learned Counsel. for the petitioner, 
T9.. For the above. reasons, the view . that the order of the Magistrate arg ies to 
taken by the Full Bench of Andhra Pradesh permit the petitioner to make use of 


High Court and the Division Bench of Bom- - 
in-our opinion, be- 


bay High Court, shoul 
preferred to the view 


en aad Gujarat High 
Court. 


20. . answer to ‘the’ aestate 
ferred to the Th Bench, should, in our opin- 
ion, be as. follows:— 


l “Tn an appeal under Section 54. of the 
Land. Aeau Act, seeking for enhance- 
ment of the compensation, the’ amount of 
statutory allowance: proportionate to ‘the 
amount of such enhancement, need 


under Section 48 
and Suits Valuation Act, 1958 


Reference’ answered in the negative. 





not be in~ 
ou for the purpose st pataka Co art foes 
e Karna -fees 


,AS/DS/A837/75/JHS . . 


recorder is violative of the ee 19. a) Ye 
oe - oe It is conten 

dses an unreasonable reins on 
To oe a a of the petitioner toj 
 admtted te fession, I do not agree. It 

that the petitioner has been prac- 
tising in the’ High Court of Andhra Pradesh 
for some time past and he has been able to - 
carry on- his profession with the. aid or as- 
sistance of another Counsel who reads. to him 
the records: of the cases. For. the first time 
the petitioner Hes been, engaged .in an i 
nal proceedin witnesses woul A 
examined. an ao and in the ie in: 
which the impugned order is passed. . 

4, The question for consideration. is 

whether ‘the Magistrate was right in declining 
to accede accede to the request made by me -peti- 


l, 
é ft 
> 


` 
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tioner. While dealing with this case the 
Court has. to þear in mind that the request 
pertains to the judicial proceedings in Court 
and consider in that background whether the 
order passed by the Magistrate is a reasonable 
one or not. Sri. Gopal, learned Counsel for 
the petitioner, has not 
to any precedent in which a Court administer- 
ing justice has allowed its proceedings to be 
tape recorded.. J am of the view that cer- 
tain amount of solemnity is attached to the 
roceedings before Courts and that it is like- 
y to be affected if the proceedings in Court 
are permitted either to be tape-recorded or 
film We have to remember’ 
nesses who come to Court should be able to 
speak before the court without any reserva- 
tion and, the placing of a gadget of the type 
of a tape-recorder is likely to disturb them 
and interfere with the administration of jus- 
tice. 


' Although the prayer that was, 


5. 

mada before the Court below was that all 
the proceedings should be permitted to be 
tape-recorded, at the preliminary. hearing of 
this petition, Sri Gopal submitted: that the 
petitioner may at least be permitted to get 
the depositions of witnesses tape-recorded. It 
was contended that the petitioner who was 
physically handicapped required the assist- 
ance of a tape-recorder in order to 
arguments before the Court effective y. If 
the petitioner can argue a case effectively be- 
fore a High Court with the help of the re- 
cords aera certified copies of the de- 
positions also there should be no difficulty 
for the petitioner to argue a case in a trial 
Court effectively if he is supplied with the 
certified copy of the depositions before he is 
asked to argue the case. It was, however, 
- contended that the recording of the deposi- 
tion of witness on a tape would. be. necessary 
in order to cross-examine him after he is exa- 
mined-in-chief. On this point I do not find 
any differece between an Advocate with 
eyes and Advocate without. eyes. -because 
both of them will be in the same position, 
and neither of them would be able to have 
certified copies of the evidence before cross- 
examining a witness, The petitioner . who 
would be present in Court and ‘hearing’ the 
witnesses depose should be able to cross- 
examine-the witnesses in the same way in 
which an Advocate without the same handi- 
cap can do. 
_ 6. Ido not, therefore, find any merit 
in this petition. This writ petition fails and 
is dismissed. No costs. : 


7. The Judicial Magistrate, First 
Class, is, however, directed to supply certifi- 
éd copies of depositions of all the witnesses 
. to.the petitioner before calling upon him to 
argue the case. 

| eS Petition dismissed. 


a iter 


drawn my attention . 


that wit- 


resent: 
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E. S. VENKATARAMIAH, J. 

Khaji Abdul Wahab Siddiqui, Petitioner 
v. The Government of Karnataka and others, 
Respondents. í 

Writ Petn. No. 217 of 1974, D/- 11-11- 
1974. 
(A) Kazis Act (1880), Sec. 3 — Appoint- 
ment or removal of- Nail Kazi — Previous 
approval of State Government is not neces- 
sary. 
. In the instant case, previous approval of 
the State Government was obtained in 1948, 
when the Act was not in.force in the area 


‘in question, for the appoinment of a Naib 


Kazi, But the -rights and obligations of Kazis 
are governed by the provisions of the Act after 
1-4-1951 in the local area: in question. There- 
fore, removal of a person from the post of 


` Naib Kazi without previous approval of the 


State Government was not illegal. 
ee (Para 4) 
M. M. Jagirdar, for Petitioner; M. 
Ramakrishna, High Court Govt. Pleader, z> 
Nos. 1 and 2) and N. Santosh Hegde, (For 
No. 3), for Respondents. 

: ORDER:— The short question involved - 
in this case is whether the PREA of a 
Naib Kazi or a Deputy Kazi by a Kazi has 
to be made with the previous approval of 
the State Government. 

2. The petitioner was functioning as 

a Kazi under the Kazis Act, 1880 (hereinafter 
referred to as the Act) in respect of the Dis- 
trict of Gulbarga. That in the year 1948 the 
petitioner ‘appointed his son respondent-3 as 
a Naib Kazi with the previous approval of 
the State Government. In the year 1972 the 
petitioner decided: to terminate the appoint- 
ment of respondent-3 as Naib Kazi and he 
gave a petition to the District Wakf Com- 
mittee to permit him to do so. The Presi- 
dent of the District Wakf Committee _grant- 
ed his request. Respondent-8 was accordingly 
removed by the petitioner. Thereafter res- ` 
aie appears to have moved the State 
overnment to restore him to his former 
position as Naib Kazi. The State Govern- 
ment by its order-dated 14-9-78 directed that 
respondent-3 should be continued as Naib 
Kazi notwithstanding the termination of his 
appointment by the petitioner on the ground 
at the removak of respondent-3 from the 
post of Naib Kazi without the previous ap- 
proval of the State Government was illegal. 
Aggrieved' by the Order of the State Gov- 


‘ernment, the petitioner has filed this writ - 
. petition, l l 


3. Section 3 of the Act reads ag 
follows:—= - 7 
“3. Naib Kazi— Any Kazi appointed 
under this Act may appoint one or more 
persons as his naib or naibs to act in his 
place in all or any of the matters appertain- 
ing to his officea throughout the iol or in 
any portion of the local area for which he is 
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aon and may suspend or remove any 
naib so appointed. oe Ge | 
When any Kazi is suspended or removed 
under Section 2, his .Naib or —naibs 
(if any) shall be deemed to be suspénded or 
removed, as the case may be.” 

4, It is clear from the provisions of 
e Act extracted above that the previous ap- 





. Itis no doubt true 
that in the instant case the petitioner had ob- 
val of the State 


obligations of Kazis 


we are concerned. Under Section 3. of the 


Act the petitioner could remove ‘respondent- 
8 from the post of Naib Kazi without the 
approval of the State Government., The 


reason given by the State Government for 
setting aside the decision of the petitioner 
removing. respondent-8 from his . post. is, 
therefore, unsustainable... The petition is ac- 
‘ cordingly allowed. The order of .the State 
Government is set aside. 
directed not.to act as Naib Kazi either. on 
the basis of the appointment made in the. year 
1948 by the petitioner or on the basis of the 
Government order which is set aside in this 

case. 5 
5. No costs. — 
uO Petition allowed. 


~~ 
~ 
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C. HONNIAH AND M. S. NESARGI, W. 
C. S. Reddy, Appellant v. Smt. Yamuna 
Reddy, Respondent. | @ 2% od at 5 
_ Misc. First Appeal No. 474 of 1972, D/- 
20-9-1974°. ae 
` (A) Hindu Minority and. Guardianship 
Act (1956), Ss. 6 and 13 — Custody of 
minor — Consideration — Welfare . of pr 


given to mother — 
Wards Act (1890), Sections 7, 17 and 25). . 
7: =.  . (Paras 11, 14, 15, 16) 
Cases - Referred: Chronological- Paras 
ATR 1973 SC 2090 = (1973} 3 SCR 918 21 
AIR 1986 Pesh 207 o B 
AIR 1920 All 89 = 57 Ind Cas 651 | 12 
(1908) ILR 32 Bom 50 = 9 Bom LR ue 


(1898) 1 Ch D 148 = 62 LJ Ch 208. 14 
B. Krishna Rao, for B. K. Ramachandra 

Rao, for Appellant; M. R. Janardhana, for 

Respondent. | l 


*(Against order of Srd Addl. D J. Bangalore 
in M. P. No. 151 of 1968 D/- de toa) 


KR/LR/E620/74/RSK: ` o 


C. S. Reddy v. Yamuna (Honniah J.) 


ithe appointment of pad yer as a Naib. 
i an 


Respondent-8 is- 


‘destinely | 
.with the children. The 


y 


ALR 
HONNIAH J. :— This is an appeal from 
the decision of the Distri ct Judge, Bangalore, 
on petition presented by the father of two 
minors under Section 6 of the Hindu Minori- 
ty.and Guardianship Act 1956, hereinafter 
referred to as the H. M. G. Act, read with. 
Section 7 of the Guardians and Wards Act 
1890, hereinafter referred to as the G. and 
W. Act for custody. of the minors: 
OB -The parents of the minors were 
married in Feb. 1962. After the marriage the 
tioner and respondent resided -togéther in 
angalore. The. girl by name’ Usha was. 
born in November 1962. The respondent left 
Bangalore in December 1963 to Madras 
where her mother was living forthe de- 
livery of the second child. In December 1964 
the boy by name Udaya was born at Madras. 
Thereafter, thé respondent: did not return to’ 
Bangalore to reside with. the petitioner: 

3. The petitioner says that the res- 
pondent did not show inclination to return 
with the children to Bangalore and she put. 
forward lame and untenable excuses for not 
returning, ‘During  respondent’s.” stay’ in 
Madras, he was’ sending . from time to 
time money’ and -presents to - children. He 
waited for a considerable time for the : ‘res- 
pondent to return with ‘children but she did 
not. . Therefore, he went to’ Madras and re- 
quested her to go with him but she refused. 


-Having waited sufficiently long; 
he made-an application in the court of the 
Civil Judge, Bangalore under Sec. 9 of the | 
Hindu Marriage Ket, 1955 for restitution of. 
conjugal right against the respondent. They 
arrived at a compromise under which the 
respondent’ agreed ta live with the petitioner 
at Bangalore. The petition was dismissed. | 
Respondent came to Bangalore in October 
1967 along with her mother and children and. 
lived with the petitioner for some time. The 
petitioner says that the mother of the res-- 
pondent started picking: up quarrels and be- 
on instigate the respondent and the’ chil- - 

against him. In spite of the troubles 
given the respondent and her mother,- he 
was looking after their comforts as desired by 
them. In spite of this the respondent clan- 
the house in December 1967 
etitioner says that 
the atmosphere in which the children are be- 
ing brought up is not in the best ‘interest of 
the minors. ' E 

5.. The respondent in her lengthy 
statement says that the petitioner began to 
ill-treat her. “After the birth of the Ist child 
he did not take care of her and the child. 


tioner she came and lived with 

ing unable to . bear the 
both physical and © 
Madras. ` _ her, dur- 
her . with the eti- 
tioner, he.did not show any kind of affection 


e has made some allegations against the 
petitioner touching his character, Ultimately 


- other. 
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she says that the atmosphere in the house 
_ of the petitioner is not congenial for -the 
children .and their interest will suffer. . 


6. The petitioner and the respondent 
have fallen out. They have. made .alléga-’ 
tions and counter-allegations against 
~ They are not living together now. 
We hope wisdom will dawn and both square 
By their differences and live amicably. 

erefore, it is not necessary to go into their 
differences in these proceedings. . 


7, The petitioner bélongs to a res- 
‘pectable family. He is doing business in 
Electrical goods and motor spare parts. He 
is a representative of MICO and’ Lucas 
Electrical Tractor Service. He has Head 
Office in Bangalore and four branches, one 
at Anantapur, another at a el city, one 
at Mysore and another at Hassan. . He is 
said to be a successful businessman. He ap- 
pears to have wide social contact, Similarly,. 
the respondent comes from a _ respectable 
family. Her father was a big landlord and 
an influential man. The respondent is -a 
Director in P. J. Saswatha Nidhi, She has 
independent income. She owns a house 
worth rupees two lakhs or so, in Madras. Her 
sister is a law graduate and employed, She 
is unmarried. ‘The mother of the respondent 
has a house in-which the Speen and her 
sister are living. - Her mother herself has 
some income. The girl is living with the 
mother practical 
cept for a brief period when the respon- 
dent lived with the petitioner for some time 
till she left Bangalore for confinement of the 
second child and thereafter for some days 
in pursuance of a cémpromise between them. 


8. The children. are being educated 
at Madras in one of the best schools, They 
are being looked after, as one expects, by 
the mother. There are no allegations touch- 
ing the character of the mother. The fact is 
that from the beginning the children. have 
been in the care and custody of the mother 
and the father now asks to have them re- 
turned to him. We have to consider what will 
be the best interests of the minors. 


9. Under Section 6 of the H. M. G. 
Act, the natural guardian of a Hindw minor 
in respect of the minor’s person as well as 
in respect of the Minors property ‘is. the 
father and after him is the mother. But the 
custody of a minor who has not completed 
the age. of 5 yearg-shall ordinarily be with 
the mother: Normally, the natural guardian 
is entitled. to the custody of the minor. In 
deciding the question of custody, the wel- 
fare of the minor is the paramount considera- 
tion, This is in.conformity with Section 18 
of the H. M. G. Act. Section, 7 of the 
G. and W. Act lays down the same universal. 
rule. Section 17 (1). of that Act further pro- 
vides that in -appointing or declaring the 
guardian of a. minor, the court shall, subject 
to the provisions of that section, be guided 


- by what, consistently with the law to which 
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since she was born, ex- 


- manner in which they ‘would -have 


[Prs. 5-15] Knt. 185 
the minor is subject appears in the circum- 
stances to be for the welfare of the minor. 


= Iœ Sub-section (2) of Section 17 . of 
the G. and W. Act also lays down thë factors 


which the court will have to take into ac- > 


count while considering the welfare of the 
minor, If a natural guardian neglects his 
duties or acts against the interest of the 
minor, the court may appoint a legal guar- 
dian; such appointment of legal guardian 
supersedes the natural guardian, as provided 
by the G. and W. Act: oo 8 
Il. ‘Again in Section 25 of the G. 
and W. Act it is said that the court may 
order the return of the ward to the lawful 
custody of the guardian only if it thinks it 
necessary in the interest of the minor. There- 
fore, in deciding the question of custody, 
the welfare of the minor is the paraniount 
consideration. l 
12., In Mt. Mansa Devi v. Makhar, 
AIR 1938 Pesh. 207, Middleton J. C. said 
that the word ‘welfare’ meant both mate- 
rial and spiritual welfare of the minor. In 
Ram ‘Prasad v. District Judge of Gorakhpur, 
a 1920 All 80), the Allahabad High Court 
eld that the word ‘welfare’ meant not only 
material but ‘moral’ welfare as well, The 
word. ‘welfare’. must. be taken in its widest 
sense. The moral or a welfare of the 
minor must be considered as well as its well 
being. Nor can the ties of affection be dis- 
regarded. 
138. The real test is as has been Jaid 
down in Re Gulbai and Lilbai, (1908) ILR 32 





Bom 50:— : 

“In making orders appointing guardians 
for the persons of minors the most paramount - 
consideration for the Judge ought to be — 
what order under the circumstances of the 
case would be best for securing the welfare 
and happiness of the ‘minors? With whom 


-will they be happy? Who is. most likely to 


contribute to their well being and look after 
their health and comfort? Who-is likely to 
bring up and educate the minors in the 
‘been 
brought up by the parents if they had been’ 
alive? oll, a a ae 
o IA The dominant factor for the con- 
sideration of the court is the’ welfare of the 
d. But the welfare of the child is not to 
be measured. by money or by physical com- 
fort only. The word ‘welfare’ must ‘be taken 
in its widest sense. The moral or religious 
welfare of the child must be considered as 


‘well as its physical well being Qn re Me 


Grath (Infants) - (1893) I Ch D 148). 

_ 45. ` The principal considerations laid 
down in Section 17 of the G. and W. Act 
to secure the welfare of the minor are:— 
(a) age, (b) sex, (c) religion, (d) characteri 
and capacity of the proposed guardian (e) 
his nearness of kin to; the minor, ( the 
wishes, if any, of the deceased .parent, (g) 
any existing or previous relations of the pro- 
posed. guardian with the.,minor or his- pro- 
perty and (h) if the minor is old enough to 


186 Kut. [Prs. 15-21] 


form an Hien pee preference, that prefe- 
‘rence, The application of these tests casts an 
arduous duty on the Court. But as has-been 
repeatedly pointed out amongst: the many 
‘land aliou duties that a Judge in 
,Chambers estate by far the most onerous 
duties are 

|dians and Wards Act. 


16. In this case the girl though 
aged 12 years: and the boy a 10 years 
now, need care, protection and guidance of 


' the mother, who hag practically brought them 
up from their birth e is the most in- 
- terested person. We may not be misunder- 
stood when we say that the mother alone 
is. the most interested; The father is also 
interested, Since. it is the. mother who 


- would have the interest of the minor most at 


heart, the tender years of a child needing 
the care, protection and guidance of the 
most interested person, the mother has come 
‘jto be preferred to others. one a will. be 
‘soon attaining age and in that difficult period 


it should be the mother who should be in 


custody of the girl-and not the father. He 
lis living with an old mother ‘and he has to 
attend to his business the whole day and he 
has to go out of Bangalore more: often. In 
such surroundings, there is: every likelihood 
of the girl running serious risks. The girl 
has expressed her willingness to be with the 
injother, Same must be in the case of the 

oy. In the.circumstances it is also essential 
that both the girl and the boy are 
brought up together.. This. aspect also has 
got to be taken into consideration, The 
minors have been brought up by the mother. 
They have lost touch of the father. ere 


that sort of thing happens, it is inevitable that ` 


the natural inclination and desire: of the 
minors will be to be with the mother,- who 
has been closest. That apart, human ‘nature 
‘4s much the same all the world over and 
in our opinion if the mother is a. suitable 
person ‘to take charge of the child, it is 
quite impossible to fi 
stitute for her for the custody of a child of 
tender years. l 


17. Although it is suggested that the 
environment in which. the minors are being 
brought ‘up is not congenial to them, the evi- 
dence in this case shows that the children 
are being brought up in the best of traditions 
by the mother. l 


' I8. The parents unfortunately are not 
living together, The father having other 
occupations will ‘have to entrust the ‘actual 
upbringing and charge of the -minors to 
somebody else other than his mother, as she 
is an old-woman. Under these circumstances 
-we are of opinion that the mother is the 
proper person to be in custody of the 
minors. ae 


19. The father has a natural right, he » 
being the natural guardian of the minors. He 
remains the na guardian. But under the 


H. M. G. Act, we have to consider what will: 


be in the best “interest of the minors. This 


C. S. Reddy v. Yamuna (Honniah J.) 


ose cast upon him by the Guar- 


d an adequate sub-’ 


A I. R. 


is always a painful subject. But at the 
same time.the right of the mother to the 
custody of her Yours children is undoubtedly 
recognised in this country. Orders as to the 
custody of a child are always of a temporary. 
nature. Those interested in the minor are- 
at liberty to apply_to court. In -this case 
the father can apply to court at any time, if ` 
he thinks that the minors are not being 
brought up as expected. 


20. To bring about an understanding- 


between the father and mother and affection 


between the father and the minors, we think 
it desirable that the minors spend some time 
during the- year in their school holidays with 
the father. We, therefore, give-the follow- 
ing dirctions; The mother shall take ` the 
two minors to the father during school vata- 
tions, which-are a week or more in duration, 
so that the children will spend at least 3,4 
of those holdays: with their father. There- 
after the father shall take tha two minors to 
Madras and leave them with their mother. 
The father may also go to Madras and bring 
the children during vacations and the mother 
also may go over to. Bangalore and take the 
children back to Madras. The exact time 
and date of departure and -arrival will be 
‘fixed by the parties and after exchange of 
letters between them ‘at least - one :month 
prior to the commencément of each vacation. 
As the father is well off, of the two and in 
view of submission made at the time of argu- 
ments we directhimto pay the school ex- 
penses -of the two minor children. The exact 
amount may be ascertained by the father from 
the school authorities. The mother may also 
farnish the information to the father, ` 


ae) Before departing, we ‘would like 
to express our earnest hope that the mother 
and the father would forget the past and ` 
‘turn a new leaf in their family life and live 
together’ for the sake of happiness of their - 
own children for: which they are entitled: In 
this connection we would like to quote the 
following observation’ of. the Supreme Court 
in a similar situation in Rosy. Jacob v. a 
AIR 1978 SC 2090 and hope that in the in- 
terest of the children the mother and the 
father live together: 


_ “Before concluding we must also‘ express 
our earnest hope, as was done by the learn- 
ed single Judge, that thè two spouses would 
at least for the sake of happiness of their own. 
offspring, if for no other reason, forget the 
past and turn a new leaf in their fami life, 
so that they can provide to their children a 
happy domestic home, to which their child- 
ren must be considered to be justly entitled. 
The requirement of indispensable tolerance 
and mental understanding in matrimonial life 
is its basic foundation.. The two spouses þe- 
fore us who are both educated and: cultured 
and who come from highly ectable fami- 
lies must 'realise that reasonable wear and 
tear and.normal jars and shocks of ordinary 
married life has to be put up with in the 
larger interests of their own happiness and - 
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of the healthy, normal. growth and develop- 
ment of their offspring whom destiny has 
entrusted to’ their joint parental care. In- 
compatibility of temperament has to be, en- 
deavoured, to be disciplined into compatibi- 
lity and not to be magnified by abnormal im- 

ulses'or impulsive desires and passions. The 

usband: is not disentitled to a-house and a 
house wife, even though the wife has achiev- 
ed the status of an economically. emancipated 
woman: “similarly the wife is not a domestic 
slave, but.a responsible partner in discharg- 
ing their joint parental obligation in. promot- 
ing the welfare of their children and in shar- 
ing the pleasure of their children’s company. 
Both parents have, therefore, to co-operate 
and work harmoniously for their children who 
should feel proud of their parents and of 
their home, bearing in mind that their child- 
ren have a right to expect from their parents 
such a home”, 


22 We, theretore, direct that -the. 


custody of the minors, until er orders, be 
with the mother.. The appeal is dismissed 
subject to the aforementioned directions: No 


order as to costs. . 
Appeal dismissed. 


a 
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G: K. GOVINDA BHAT, C. J. 

Suganda Bai, Petitioner v. Sulu Bai and 
others, Respondents. ~ NE 
-Civil Revn. Petn. No. 1092 of 1974 D/- 
9-8-1974°. ` So. e. 

(A) Civil Procedure Code (1908), O. 39, 
Br. 1, 2 — Suit for permanent injunction — 
When defendant can. pray for temporary in- 
junction against plaintiff. 

A defendant can move for a. temporary 
injunction against the plaintiff without filing 
a counter-claim only when and where the 
relief claimed arises out of plaintiffs cause of 


action or is incidental to it. (1901) 1 Ch. 812. 


Rel. on. i (Paras 8, 4) 
Cases Referred: Chronological Paras 
En JI Ch 812 = 70 LJ Ch 882. 3 
1824) 2 Ch 541 = 68 LJ Ch 728 3 


Balakrishna Rao, for A. M. Farooqi, for 
e K. Appa Rao, for Respondent 
No. 1. 


ORDER:— This revision. preferred by 
the no arises out of. an application -made 
by- defendant 1 for temporary injunction res- 
training the plaintiff from interfering with 
her alleged possession of the suit properties. 

2. The plaintiff brought a suit in the 
Court, of the Munsiff at Aland for .a per- 
manent injunction restraining the defendants 
from interfering with her possession. The 
cause of action as stated in the plaint is that 


*( Against order of Pri. Civil J. Gulberga, in 
Misc. No. 77 of 1978, D/- 2-8-1974). 


JR/KR/E805/74/AGT 


Suganda Bai v. Sulu Bai (Govinda Bhat CG. }.). 
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the defendants began to interfete with the 

laintifPs possession in the your 1970: 

ter the suit was filed, the plaintiff did not 
ask for any temporary injunction. , In the 
year 1973, defendant 1 made an application. 
under order XXXIX, Rules 1 and 2, read 
with Section 151, Code of Civil Procedure, 
for grant of a temporary injunction restraining 


- the plaintiff from interfering with the defe- 


dants’ possession of the suit property. That 
app]‘-ation was allowed by the trial Court 
anc 3 said order was confirmed by the ap 

ell. Court. It is against the said order of 


e uourt below that this revision petition 
has lsen filed. | 

3. Now the principles, under which a 
defendant may seek and obtain an order of 
temporary manon against the plaintiff, are 


stated in Collison v. Warren, (1901) 1 Ch 812 
where Buckley, J., after referring to a num- 
ber of earlier decisions of the English 


Courts, ucts Lopes, LJ, in (1824) 2 Ch 541 
at p. 545; 

“The question is this — whether the de- 
fendant can move for an injunction against 
the plaintiff without filing a counter-claim or 
issuing a writ im a cross-action.: In my 
opinion, he can in some cases, but only in 
cases where the defendant’s claim to relief 
arises out of the plaintiffs cause of action, 
or is incidental to it.” 


Buckley, `J., also referred to the decision of 
Davey, L. J., in the same case wherein it is 
stated thus:— 

“In my opinion, it must be relating to or 
arising out of the relief sought in the action 
which is before the Court, and that any other 
injunction cannot properly be granted in the 
action.” -> p 
The principles stated in the above decision 
have been followed by this Court and it is 
only in cases where the defendants’ clair 
to relief arises out of the plaintiffs cause of 
action’ or is incidental to it that he can. ask 
for a temporary injunction against the plain- 
4. In the instant case, the cause of 
action for the plaintiffs suit, as stated earlier 
arose in the year 1970; whereas the cause of 
action for the defendants arose in the year 
1973. The two causes of action are diffe- 
ma Therefore, the courts below were 
wholly in error in granting tempo infjunc- 
tion prayed for by. defendant l. A 

: Be For the reasons stated above,. I 
allow this revision petition, réverse the orders 


- of the Courts below and dismiss defendant-1’s 


application, with ‘costs throughout. . 
. Petition allowed. 


5 
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A. I R. 1973 KARNATAKA 188° - 
B..VENKATASWAMI AND D. 


NORONHA, JJ... 
=- The Superintendent, of Policé, Dharwar 
and .another, Appellants v, Nikhil Bindurao 
Galagali and another, - Respondents. re 

Misc. First Appeal. No. 322 -of 1978, D/- 
11-7-1974°. - oe ee 
(A) Motor Vehicles Act -(1989), Sec- 
tion 110-B — Negligence — ‘School Zone: — 
Standard of. care in driving. +° - 


The accident took lace ina. ‘School 


‘Zone’. The injured boy had alighted. fom, a . 


bus and was crossing the road and had follow- 
ed‘ some rath who-had crossed the road. This 
portinn of the road was generally being used 
‘in tnis manner by the boys and the driver 
v~* aware of it.. These facts, held ought to 
have alerted the driver and impelled. him to 
slow down the vel‘cle and drive the same 


with necessary caution like any other ‘pru- 


(Para 5) : 


dent man. 1949 AÇ 155, Rel, on. 


`” (B) Motor Vehicles Act (1939); Ss..110-B 
and 110-D .— Compensation. —— - Com- 
pensation awarded not inordinately high but 
a little on the excéssive side.— Appellate 
Court will not interfere. (Case law discussed). 
- 3 _ (Para 9) 
Cases | 
 (1972)-2 Mys LJ. 460 = 1973 ACJ 575 `°7 
1951 AC 601 = (1951) 2 All ER 448 °°" '8 
ee 2:TLR 12600 2 esor on. ck 8 
949-AC 155 =. (1949) 1 AWER 807- 5 
V; C. Sabrad, High Court’ Govt. Pleader, 
or À n N.-A. :Mandagi, for Respon- 
ent No. i. - E 


.'- VENKATASWAMI, J.:— This is‘ an ‘ap- 


peal by.the Superinterident of- Police, Dhar- 
war, and'.the Karnatak Government * Insur- 
ance .Department;- under Section 110-D of the 
Motor Vehicles bey 1989. They are aggriev- 
ed‘ by the award of compensation for ‘injuries 
received by the claimant, who is a school go- 
ing eed of o yan iw Mis.: (M. V. C.) 
Case No. 15 of 1971 on.: the file of the Motor 
Accidents Claims Tribunal, Dharwar. (Dist- 
rict Judge). > >> T = 


| 9.. The vehicle involved _is-a prison 
van in charge of. the Police, used for. the 


conveyance of the under trial prisoners -be-. 


- tween the jail and the Court, in addition to 
its use’ by the police personnel: This vehicle 
‘had been registered -in the; name ‘of the 
Superintendent of, Police of the District. con- 
cerned.’ ‘The boy. was a student attending a 
school near the cotton market of Hubli. It 
would appear’ that at the spot there were 
schools on either side of the road, and as a 


*(Against Judgment and decree passed b 
Dist J. and Motor Accidents claims Tribunal, 
Dharwar, in Misc (MVC) ‘No. 15 of 1971. 
D /-28-13-1972.) 


JR/LR/E307/T4/RSK 


‘the part of the driver and that. 


Referred: . -Chronological -Parai . 


v. N. B. Galagali (Venkataswami J.) A. ï. B 


result of.-their situation, two signboards. had 
been put up within a reasonable distance- of 
the ANE proclaiming that the area: .be- 
tween: the boards was a ‘school zone. On 
30-1-1971, at about mid-day, the injured boy 
was crossing the road’ from one side of the 
footpath: to -the other, after ‘alighting from a 
bus. In doing:so, he followed 2 or ‘3 other 
students who’ also were crossing the-road and 
had-in fact crossed it, While doing so, and 
when he was half-wav across, the van.b long- 
ing to: the Police Department dashed against 
him causing grievous lacerated injuries, which 
will be ed at a later stage. ‘ Thereupon, 
the boy was removed ‘to the hospital and had 
to stay in the hospital as an inpatient up '9 
8-4-1971. He had also to ergo two 
operations of skin g in the course of 
his stay there. - Asa result of his having been 
hospitalised he had also to forego the exa-. 
mination of that year. ‘It is in respect of this 
accident that the claim had been preferred 
for a sum of Rs. 40,000 way of ` com- 
ensation. The-defence of .. the appellants 
erein was that there was no negligence on 
ee e van was 
engaged in- orming the sovereign services 
of the State, and therefore was not Hable to - 
submit to the claim-made.... ` 
3. The, Tribunal,.on. a consideration 

of the‘ evidence Jed came to the conclusion 
that the van had :not been employed in the 
course of performing. sovereign duties of the. 


‘State and that the accident was the result -of 


negligence. of. the driver of the vehicle. But 


-while assessing compensation it took all the 


circumstances into consideration. and assess- 
ed the same ina lump sum of- Rs. 10,000/- 
aoe award ‘accordingly. Hence this 
appeal. © 05 a a, 

4, Before us, Sri. V. C. Sabrad, the 
learned High Court’ Government’ -Pleader 
urged only. two contentions. They are: (15 
that the' evidence would not’ support:a case 
of actionable negligence ‘on' the: part of the 
driver; mote at the compensation award- 
ed was hi excessive. l l 
© 5o > We'are not in’ agreement with 
either of the contentions urged on’ behalf of 
the appellants. On the first contention, it is 


to be noticed that the accident took place in 


à ‘school zone’. It is- further to be noted 
that the boys were actually in the process of| 
crossing the road and 2 or 3 other _ boys). 


_ (students) had actually crossed, after alight- 


ing from: the: bus which had ‘halted ‘nearby. 
In such a situation,.-if the injured 
boy had followed - the other boys, it 
cannot‘be said that he was acting’ in- an in- 
different or negligent manner. But the. point 
for, consideration. is that the crossing of the 
other boys who were successful in. so_cross- 
ing should, have. ‘put, the ‘driver, oh -notice of 
the, situation prevalent-at the time when the 
van wasbéing driven on the road. Indeed,|' 
it is clear: from(.the evidence of: the driver 
that he was aware of the fact that that por- 
tion of the road was generally being used by 


the boys in the manner 'réferred to earlier.! 


1975 


It is also a circumstance to.be noted that the 
bus had in fact come to a halt at the time 
and the boys were actually alighting there- 
from. This also is a factor which should 
have 
prevalent at the time, which should have 
impelled him to slow down the vehicle and 
drive the same with the necessary caution 
like ‘any. other prudent man. In this context, 
it is apposite to reproduce an enunciation in 
London Passenger Transport Board v. Upson 
(1949 AC 155), wherein the House of Lords 
has. ‘observed: 

“No speed is reasonable which is not 
adjusted to the circumstances of the moment, 
including the fact that the driver is approach- 
ing a pedestrian crossing and may have to 
pall up quickly and within a very short dis- 
tance. ` ? 


© 
æ. 


Having regard to the principle underlying the’ 


above enunciation, we are‘clearly of the 
opinion that the conclusion of the Tribunal 
on this aspect of the case does not call for 
interference. a 

6. On the next question as regards 
the assessment of compensation, it is to ‘be 
seen that the boy had suffered grievous. in- 
juries which, according to the Doctor who 
attended on: the injured, examined as P. W. 2 
are as follows:— 


. J], Extensive laceration — starts from 
the middle line of the thigh upto the dorsum 
of the foot, about 15” x 7”. Tibia was seen 
throughout its length. Capsuls of the knee 
joint is seen, muscles were éxposed AA 
Some muscles were lacerated.. The whole 
flap of skin and the subcutaneous tissue had 
come out. $ 

2. Contusion on left cheek 1/2” x 3/4”. 
Clinically there is no fracture.” 
The Doctor has further spoken to the fact 
that the boy had been hospitalised till 84- 
1971, -during which period there had to be 
more than one operation of skin grafting. He 
has also stated further thus: - 


Ghee The skin grafting at the place 
where the skin was taken has resulted in ke- 
loid formation which means the scar gets 
thickened and it comes in the way of the free 
movement. Theré is no probability that these 
would disappear. There is keloid formation 
both at the scar and at the place from where 
the skin was removed.......... ” 
In the course of deposition of this witnes 
orton it is further noted by the Tribunal 
thus: 

“The boy is before the Court. It can 
be. seen with bare eyes that scar hag thic- 
kened; as also the place from where the skin 
is removed.” 


‘It is clearly inferable from his evidence, which 
has not been challenged at all on behalf of 
the appellants herein, that the-boy must have 
suffered considerable pain and also a per- 
manent disfigurement on account of the scars. 
It is further inferable that there must have 
been a certain amount of permanent impair- 


ut the driver on notice of the situation | 


_and certainly th 


Head “are. not ia doubt. 
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ment in the use of the injured leg which, 
a all probability; may persist throughout his 
‘fo, 


+ Te It is seen from the award impugn- - 
ed that the Tribunal has made no attempt to 
estinvate the compensation payable with re- 
ference’ to particular heads of claim. It 
may be, as contended by the learned Govern- 
ment Pleader, that it is possible for this 
Court to estimate the damages differently and 
fix the same at @ lesser figure. But the as- 
sessment of damages in such cases is done 
notionally to a considerable degree. It is alsc 
difficult to assess, and for that metter for any 
witness or expert, to speak, with any de- 
finiteness, as ta the compensation payable in 
regard to the various circumstances that 
could be taken into account. What is more, 
it is fairly well accepted principle that assess- 
ment of damages by a Tribunal in matters of 
the present nature is generally notional and, 
in exercise of the discretion of the Tribunal 
in fixing the compensation as such, and the 
same is not readily amenable for interference 
at the hands of an appellate Court merely on 
the ground that such assessment could have 
been made in a different manner and a 
different figure arrived at. It is no doubt 
true that in determining the damages in a 
case of this nature, if ‘a Tribunal were to take 
Into account irrelevant circumstances or omit- 
ted to take relevant circumstances the dama- 
ges so determined are patently excessive, an 
appellate Court could interfere and come to 
a different finding on such a question. In 
this context, we consider it relevant to refer 
to two enunciations-of the Courts of the 
United Kingdom, reproduced in a judgment 
of. this Court ‘in A. Harsha . v. Dr. K. V. 
Karna 1972 (2) Mys L} 460. - 

8. In Bird v. Cocking and Sons, Ltd. 
(1951) 2 TLR 1260 at p. 1263, Birkett L. T. 
Sane thus: — a ae eee 

“The assessment of damages in cases of 
Sar injuries is, perhaps one of the most 

cult task which: a Judge has to perform, 
e task is no lighter when the 
appellate Court is asked to reconsider the 
assessment made by a Judge in the Court be- 
low. The task is so difficult because the ele- 
ments which must be considered in forming 
the assessment in any given case vary so in- 
finitely from other cases that there can be no 
fixed and unaltered standard for assessing the 
amounts for those particular elements.” ` 
Then, again, in Nance v. British - Columbia 
Electric Co., Ltd, (1951 AC 601 at p. 613). | 
Viscount Simon las observed thus: . 

“The principles which apply under this 
l Whether ‘the assess- 
ment of damages be by a Judge or a Jury the 
appellate Court is not justified in substituting 
a figure of its own for that awarded below 
simply because it would have awarded a diff- 


erent figure if-it had tried the casé at first 








instance. Even if the Tribunal of first inst- 


ance was a Judge sitting alone, then, before 
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the appellate Court can properly intervene, it 
must he satisfied either that the Judge, in 
assessing the damages, applied a wrong prin- 


>. ciple of law (as by taking into account some ` 


irrelevant factor or- leaving -out of account 
some relevant one); or, short of this that the 
amount awarded is either so inordinately low 
or so inordinately high that it must be a 


- .wholly erroneous estimate of the damage.” 


underlining is ours) - 


9. ‘In’th light of the above enuncia- 


tions, we are s isfied that the Tribunal has 
not failed to taxe into account any relevant 
circumstance or has taken into account any 
irrelevant circumstance, in assessing the 
damages as such, although we are inclined to 
ithink that the damages awarded are a little 
'on the excessive side. We are not, therefore, 
inclined to accede to the contention of the 
appellants on ‘this point. 

10. The result is, this appeal deserves 
to fail and is accordingly dismissed, but with- 


out costs. 
; Appeal dismissed. 
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Acchanaik, Petitioner v, The State of 
Mysore and another, Respondents. 


7-1974. 


(A) Land Acquisition Act. (1894), Sec- 
tion A (1) and (4) — Gita with Sec- 
tion 5-A enquiry — Opinion rT 
- ment is open to judicial review — (Constitu- 
tion of India, Article 226). 

The Court is entitled to enquire, when 
a challenge is made against the notification 
issued under Section 17 (4), whether the 
Government have applied their mind; and 
so, whether their opinion regarding the ur- 

ency of the matter, was founded on relevant 


„facts and circumstances, can scrutinize whe- - 


ther the Government have exercised the 
power on mala fide grounds. If the opinion 
of the Government was honestly formed on 
relevant facts, court will not substitute its 
own views on the matter. If on the other 
hand, the opinion was formed without 
materials, or on irrelevant matters, or on 
mala fide grounds, or is ex facie arbitrary, 
Court will not hesitate to strike down ‘the 
impugned notification. (Case law ee 
w t ` so. a(Para 5 
(B) Land Acquisition Act S Sec- 
tion 17 (4) — Acquisition of land by dis- 
pensing with Section 5-A enquiry — Opinion 
formed without considering government cir- 
cular. exempting from acquisition land of 
persons belonging. to Scheduled Castes — 
Notification set aside as based on arbitrary 
opinion — (Constitution of India, Art. 226). 
(Para 7) 


v omm 


JR/LR/E271/74/RSK 


Acchanaik v. State (Shetty J.) P 


Writ Peta. No. 1426 of 1973, D/- 10- 


of govern- 


ÂI. R. 
Cases Referred; Chronological Paras 


ATR t 1974 Karnataka 121 = (1974) 1 Kar LJ 
AIR 1974 Karnataka 158 = W. P. No. 684 of 

1973, D/- 1-3-1974 a; 4 

ao Punj and Har 1 = 1969 Cur LJ 

| 8 

AIR 1967 SC 1081 = (1987) 1 SCR $78 . 2 

ATR 1968 Mys 318 = (1965) 1 Mys 5 i 


B. Tilak Hegde, for Petitioner; K. S. 
Puttaswamy, Ist Addl. High Court Advocate, 
for- Respondents. 

- ORDER :— In this petition under Arti- 
cle 226, the validity of the notification dated - 
26th April, 1978 issued by the State Govern- 
ment under Section 4 read. with Sub-section 
(4) of Section 17 of the Land Acquisition Act, 
1894, hereinafter called ‘tha Act’, falls for 
decision. ` i : 

2 _ By the said notification, Survey 
No. 9/7 belonging. to the petitioner has been 
acquired for a public purpose to wit for vil- 
lage extension of I. D. Halli Village. It is 
stated therein that in view of the urgency 
of the case, the provisions of Section 5-A of 
the Act shall not apply to the acquisition of 
the land. It is the contention of the peti- 
tioner that the purpose for which his land 
was sought to be acquired was not so- urgent 
as to dispense with the enquiry under S. 5-A 
and the decision of the Government that it 
was an urgent matter was not based on re- 
levant facts, The said notification is oo 
to be defended on behalf of the State by 
contending that this Court cannot go behind 
the notification as thd opinion expressed by ` 
the Government regarding the urgency: of the 
matter was based on their subjective satisfac- 
tion. In support-of the contention, counsel 
for the State relied upon the decision of this 
Court in Babu Devendrappa Yernal v. State 


if | of Mysore (1974) 1 Kar L] 854 = (ATR 1974 


Karnataka 121) and the decision of the Sup- 
reme Court in Raja Anand Brahma Sha v. 
State of Uttar Pradesh, AIR’ 1967 SC 1081. 
3. „The decision on the question 
turns on the scope and content of sub-sec- 
tions (1) and (4) of Sectton 17. They read: 
“(1) In cases of urgency whenever .the 
appropriate Government so directs, the De- 
pay Commissioner though no, such award 
as been made, may, on the expiration of 
fifteen days from the publication of the notice 
mentioned in Section 9, sub-section (1), take 
possession of any waste or arable land need- 
ed for public purposes or for a Company. 
Such land shall thereupon vest absolutely in 
the Government, free fain all encumbrances, 


Explanation.— This sub-section’ shall a 
ply to any waste or arable land, notwith- 
standing the existence thereon of scattered 
trees or temporary structures, such as huts, 
pandals or sheds. 


“(4) In the case óf. any land to which, - 
in the opinion of the appropriate Govern- 
ment, the provisions -of sub-section (1) or 


1978 . 


‘sub-section (2) are applicable, the appropriate 
Government may direct that the provisions 
of Section 5-A shall not apply and, if it does 
so direct, a declaration: mayb mg 

Section 6 in respect of the land: at any time 
after the publication -of the notification under 
Section 4, sub-seetion (1).” 


4. ` These provisions confer, special 


powers on the Government to acquire land 
in case of urgency. If the State Govern- 
ment form an opinion that the public Ise 
is of -urgent importance, they may e 
with the enquiry contemplated under Sec- 
tion 5-A and take possession of the land. The 
opinfon the Government is um 
doubtedly the result of subjective satisfac- 
tion; a proposition on which- I do not think 
that there can be two opinions. But to state 
further that the opinion of the Government 
ig above judicial review may not be correct. 
In Kashappa v. Chief Secy. Mysore Govt., AIR 
1963 Mys 818, Somnath! Iyer, J. (as he then 
was) speaking for the Bench observed: l 
“f... n... . The opinion formed by the 
Government in, their mind of the existence of 
urgency may be above judicial review, but 
ere may be a case in which High Court 
may yet-find it possible to say that that opin- 
ion is an impossible opinion either by reason 
of the fact that it‘rests-upon no ground at 
all or rests on. grounds which are demonstrat- 
ed to be totally irrelevant?” | t 
In Thimme Gowda v. State of Mysore W. P. 
No. 684 of 1978, D/- 1-8-1974 = (reported 
in AIR 1974.Karnataka 158) this Court òb- 


served, 


“It is absolutely not necessary for the 
State to specify the circumstances which 
formed the foundation for their opinion to 
dispense the enquiry under Section’ 5-A of 
the Act. The requirements of the law shoul 
however, be specified; ' 
investigation of the pr 


gs ting: - 
me irection made under Section 17 (4. 4 


Court, in Thimme Gowda’s case,’ after 
of the relevant materials produced 
by the es, held that there was no basis 
before the Government for forming an opin- 
ion that the case was so urgent as to invoke 
the power conf ‘under sub-section (4) of 
Section. 17 of the Act. In both the above 
cases, this Court proceeded on the ground 
that it is competent for this Court to examine 
the relevancy of materials on which the Gov- 
ernment formed ‘their opinion regarding the 
existence of urgency for acquisition. : `- 

5. -. Counsel for the State, however, 
stron ey relied upon the decision of the Sup- 
reme Court in Raja Anand Brahma Sha’s case 
AIR 1967, SC 1081 in support of his- conten- 
tion. In that case, two principal questions 
were decided by the Supreme Court. It-was 
held that the declaration made by ‘the State 
Government in the. notification under. Section 
6 (1) of’ the Act, that the land. was acquired 


scrutiny 


for a public purpose is not open; to a Court - 


to go behind it, unless it is shown that the 
action of the Government is a colourable 


« = ~ 
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. scope of enquiry by 
e made under- 


on. the -scrutiny an 


ē | i | à 
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exercise of power. The other question de- . 
cided by the Supreme Court related to the 


the court when the Gov- 
ernment issued a notification under Section 17 ` 


. (4) di 


(4) directing that the. provisions of Section 
5-A -were not applicable to the land. Dealing - 
with this question, Ramaswami,. if. pea og 
for the Court observed thus at page 1085: 


“But even though the power of the 
State Government has been formulated under 
Section 17 (4) of the Act in subjective terms, - 
tha expression of opinion of the State Gov- 
ernment can a rapa at as ultra vires in 
a Court of law -if it could be shown that the 
State Government never applied its mind to 
the ‘matter or that the action of the State 
Government is mala fide.” . i 


' By: the above decisions, the: - following 
principles are clearly established. The Court 
is entitled to enquire, when a enge is 
made scm? the notification issued under 
Section 17 (4) of the Act, whether the Gov- 
emment have applied their mind; and if so, 
whether their opinion regarding.the urgency 
of:the matter, was founded on relevant facts 
and ‘circumstances. ` It is also open to the 
court, to ‘scrutinize whether the Government 
have ‘exercised the power on mala fide 
grounds, If the opinion of the Government 


~s 


.was honestly formed on relevant facts, this 


court will not substitute its: own views cı 
the matter. If on the’other hand, the opin- 


ion was formed without materials, or on ir- 
relevant matters, or ón mala fide grounds, or! . 
is ex facie arbitrary, this court will not hesi- 


tate to strike down the i he a notification. 
I may hasten to -add that court is not 
interested in extending its jurisdiction over 


. matters: whera it ought not to extend, but it 


would be failing in its duty and abusing the 
confidence reposed by the public,-if it does 
not exercise its jurisdiction where it ought to. - 
- So far I can see; the decision of this 


wt in Babu . Devendra arnal’s case > 


_Co ppa Y. 
V3 bis Kar LJ 354 = (AIR 1974 Karnataka 


; not laid down any different princi- 
ple. In that.case, the land was acquired for 
a public purpose, i. e:, to provide-house sites 
to landless and housel ess rural workers. This 
Court felt that no scrutiny of materials was 
necessary to find out the urgency: of the 
matter ex to have a look’ at the impugn- 
ed “notification therein; because the intend- 
ment of. the Government was. patent, i. e. to 
pive. immediate ‘relief to the landless and 

ouseless rural workers, None would say that 
that was not an argent matter: court 
has not stated nor- intended to observe that 
the notification issued under Section 17 (4) 
itself is conclusive evidence on the existenca 
of urgency ofi the matter. l 


v. “Misri 
and Hdr 1 (FB) wherein at'paragraph 18, it 
was -observed: ` i: , 
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_ “We think, therefore, that if the question 
of urgency has -been ided on grounds 
which are non-existent or irrelevant,. or on 
a on spool oud ee an EE p 
conclusion to it co% e ately 
inferred that-the mind-has not Boon applied 
at all ... It seems manifest to us that 
the question must be examined by 
Bo it could be found that the 
was reasonable. In other words, 
tion is not such which could ' be ‘declared 
nonjusticiable outright.” 
It i is therefore futile to contend. that the | opin- 
ion expressed by the Government on the exi- 
stence of urgency. in a given, case is beyond 
the judicial review: 

7.'° Let mè now consider whether the 
impus”~1 notification is ultra’ vires of the Act 
as contended for the petitioner, ‘The noti- 


fication simply states that. the land..of the’. 
extension. . 


_ petitioner is needed for, village 
` There is no doubt that -the’ said. purpose- is 
a public purpose, but what- ig the, urgency 
in the matter-so as to ense the enquiry 
_ under S. 5-A- of the- Act, is Tand to be 
considered. -It may be. relevant to State that 
the “Village extension” is one of the obliga- 
pid functions of the concerned Village Pan- 
rat under Section 42 (0) of-the natal 
vies Panchayats and Local Boards. Act, 
1959. The Village Panchayat in the instant 
case, has not requested the Government to 
take an urgent acquisition proceeding. The 
opinion .of the . Government, . however,: was 
founded on soine repont of the Block: Deve- 
lopment Officer, to which a . reference 
been made in the State Government of ob- 
eo osal filed on behalf of the State, stating 
us: 
“The Corema has - issued the 
pugned notification after considering all the 
relevant matérials available and: has come to 
‘the conclusion: that the land is required for 


the public purpose, namely, for providing sites ` 


to landless and houseless persons of I. D. 
Halli Village. In.this context it may be tele- 
vant to state: that the Government had the 
reports of the Block Development-Officer and 
the Assistant Commissioner who inspected the 
land in ‘question and opined that a number 
of families in the ` ge were residing .in 
small sheds within the vicinity of manure pits 
and that the entire area in which they were 
living was very unhygienic and that with a 
view to avoid any sort.of epidemic and such 
other natural: calamities, . it was:found neces- 
sary to provide sites to those ‘villagers: 
forming proper layout. 
ed: circumstances reported by the authorities 
was considered by th the- Government and the 
Government thought it proper to invoke Sec- 
tion 17 of the Land Acquisition Act to ac- 
quire the land in question. 
Normally, I would ae EE these al- 
legations to sustain the opinion formed by 
e-Government on “the - ence of urgency 
‘for acquiring the,Jand. But there’ -is ‘on 
Sg Ps feature in this case. The: petitioner 
a Lambani belonging to Scheduled. Caste. 


Shoukat Mohd. v, N. G. Naik 


fies 


The above mention- . 


À. I. R. 
He has no oher land except the one sought 
to be. acquired: “He -purchased the said 


land dr a rogistered sale deed dated 29-8- 


' 1972. He has to depend entirely on the in- 


come of. that land. It is further aa that 
there is a Government Circular G, No. 
DPC. 15/DHH/72 Bangalovo nae -18-5- 
1972 in which it is provided that the lands 
of Scheduled Castes or ae or denotified 
oe should not be acquired for the purpose 
sites under the programme of 
23 ouse-sites to landless d agricultural 
bourers. A copy has also 
e a poi -by the petitioner. th said 
is at any rate binding on the Gov- 
ernment, though breach of it cannot 
to a cause of action to an aggriey 
to enforce ‘the terms thereo in a court of 
law. But the pe 


calar was considered b them before ir 
the impugned seri a A In these i 
cumstances, I cannot but ‘conclude that the 
impugned notification. was the of anj- 
arbitrary -opinion of the Government. ” : 
8.-., In the result, I allow the p 
quash the impugned -notification so- 
pertains to the land = th 


etition, 
as it 


e-n 


ser Petition allowed. 


rt . 
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_ Shoukat Mohammad Hatrot, Petitioner v. 
de aes Govinda Naik and o Lers, a 


Ex. Se nd: A N A8 
L7- 19740 peso ppeal O. o£ 1973, D/- 
_ (A) Civil P. C. (1908), Sections 47, 145 
and O. 41, Rule 6 — Execution of' bond by 
a surety in the name of Court — Enforeea. 
bility in execution 
Where 
A who . is 


the form ' ae: in fears G. the 
bond éan enforced in -execution proceed- 
ings even though the‘ bond is executed in the 
name of the and not in the name of 
the Presiding. Officer or any Officer of .the 
Court. Seation 145 would ba applicable to 


such a. ĉase, :(1988) 2 Mys LJ 124, F 

1919- PC 55 iin guished. . pes oe 

4 

Cases - Referred: m aooe ET 

(1968) 2 ae LJ ae = 15 Law. Rep 
4 


A aden and Order of PA. Civil 
J Biopur in Ex. dia No. 3 of 1972 Ko 


JR/KR/E390/74/MVJ - 
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AIR 1919 PC 55 = 46 Ind App 228 3 


© K. A. Swamy, For ‘Appellant; S. K. 
Kulkarni, for Respondents Nos. 1 and 2. 


GMENT:— The appellant is the 
ss a E who was one of the 
sureties who executed a bond under Order 
41. Rule 6 C. P. C. in the form prescribed 
in Appendix ‘Cc’, -But the bond was’ execut- 
ed in the name of the Court and not in the 
name of the Presiding Officer or any Officer 
of the Court. - 2A 

2. It is urged by Mr. K. A. Swamy 
firstly that since the bond is not execut 
in the name of the Presiding Officer or any 
other officer of the court, the court being 
not a juridical person, the bond is inexecut- 
able. Secondly, it is urged that the surety 
bond cannot ` E enforced in the execution 
proceeding, but that it can be enforced only 
in a separate suit filed against the sureties. 

; He has relied on the decision in 
AIR 1919 PC 55 = 46 Ind App 228 (Ra- 

hubar Singh v. Jaj Indra Bahadur Singh). 
Fa that case, the surety bond created a charge 
on the immoveable property but there was no 
personal liability undertaken by the ao 
Their Lordships of the Privy Council held 
. that since there was no personal liability in- 
curred under the surety bond, though it 
created a charge upon the immovable pro- 
perty, Section 145 C. P. C. was not applic- 
able. Their Lordships further held that Sec- 
tion 47 C. P. C. was not applicable since 
the surety was not a party to’ the suit-which 
ended in a decree..,; But in the present case, 
the surety bond imposed a personal liability, 
oo the sureties. Hence, Section 145 C. P. © 
would be applicable to the facts of the pre- 
sent case, Coa eani the sureties must 
be deemed to be parties to the suit within 
the meaning of Section 47 C. P. C. Hence, 
it is not necessary for a separate suit being 
filed agairist the surety.-The observation o 
the Privy Council in the above said case that 
the only mode of enforcing the liability 
created by the surety bond is by the court 
making an order in the suit upon an applica- 
tion to which the sureties are parties. that 
the property charged be sold, is made in 
the context of the finding that the surety 
bond could be- enforced in that case only 
by a suit since Sec. 47. C. P. C. was held 
inapplicable. Be at ce 

4. Their Lordships of the Privy 
Council also considered the contention of the 
sureties in that case to the effect that the 
liability undertaken by. them cannot be en- 
forced ‘since the surety bond was.in the 
mame of the court and not in the name of 
any officer of the court. Their Lordships re- 
jected ‘that contention and held that though 
the court is a juridical person(?), there is an 
unquestioned liability and there must be some 
mode of enforcing it, and that the only mode 
of enforcing must be by the’ court makin 
an order that the property charged be sol 
unless before a day named the sureties find 


the money. Such an order had to be made. 


port contractor. 


M. Gangappa v..M. R. A. Tribunal, Bangalore (Shetty J.) [Prs. 1-2] Knt. 143 


according to the facts of that case in the! 
suit, But~in the present case, Section 47. 
C. P. C. is applicable. Such an order can be 
made and has been made in the execution 
proceeding. It is also the view taken by 
this court in mae 2 Mys LJ 124 (Shakara- 
ppa v. Daniel). . 

5 This appeal therefore fails and is 


‘dismissed with costs. 


Appeal dismissed. 
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K. JAGANNATHA SHETTY, j. 
M. Gangappa, Petitioner v. The Mysore 
Revenue Appellate Tribunal, Bangalore, and 
others, Respondents. 


e Writ Petun. No. 877 of 1971, D/- 12-7- 
4. 


(A) Motor Vehicles Act (1939), S. 68-C 
— Bellary. Scheme, Cl. (d) — Petitioner hold- 
ing permit on interstate route —- Petitioner 
instead of applying for renewal applied for 


` fresh permit — Petitioner could operate on 


interstate route by obtaining fresh permit. 


Where the petitioner who was operat- 
ing his vehicle on the interstate route when ` 
the ‘Bellary scheme was brought into force, 
instead of applying for renewal, applied for 
fresh permit; 

Held that there being no difference in. 
the procedure for grant of fresh permit and 
renewal of permit in view of Section 58 (2) 
the petitioner could operate on interstate 
route obtaining fresh permit, since that 
right had been preserved to him under cl. (d). 
of the Scheme. He was an, existing permit 
holder on an interstate route within cl. K 


of tbe Scheme. SE: (Para 3 
Cases Referred: Chronological Paras 
AIR 1957 SC 628 = 1957 SCR 930 3 


K. S. Putteswamy for K. G. Mabeswar- 
appa, for Petitioner: K. Appa. Rao, for Appa 
Rao, for Respondent No. 4. 

ORDER:—. The petitioner is a trans- 
In this petition under Arti- 
cle 227 of the Constitution, he challenges the 
legality of the order of the Mysore Revenue 
Appellate Tribunal by which the permit of 


. the petitioner on the interstate route from 


T. B. Dam to Ananthapur has been set aside. 
~~ 3, The Government of Karnataka ~ 
notified a draft scheme under ‘Section 68-C 
of the Motor Vehicles Act, 1989, hereinafter 
called ‘the Act’. The ‘said scheme which is 
popularly known-as “the Bellary. Scheme” 
was approved. providing for the operation of 
trunk routes by the State Transport under- 
taking (which I shall call it as the ‘Corpora- 
tion). The scheme which was approved on 
18-4-1984, was brought into force on 1-7- 
1965. Clause (d) of the Schedule attached to 
the said scheme provides: p 
“The . State Transport undertaking will 
operate services at all the routes to the com- 
plete exclusion of other persons except in 
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regard to the portions of inter-district routes 
lying outside the limits of Bellary District; 
The existing permit holders ‘on inter-state 
route may continue to operate such inter- 
state routes subject to the condition that 
their permits shall be rendered ineffective by 
the competent authority for the overlapping 
portion in the district of Bellary.” 


On the abovementioned dates, the petitioner 
was holding a stage carriage permit No, 199 
of 1968-64 on the inter-state route. T. B. 
Dam to Ananthapur. That permit was valid 
upto 7-7-1968. He was operating his vehicle 
when the Bellary Scheme was brought into 
force. He was therefore tin existing permit 
holder on an’ interstate route within the 
meaning of the said clause (d). ‘He had a 
right to continue ta operate his services 
subject to the condition that the permit shall 
‘be rendered ineffective by the competent 
authority for the overlapping portion in the 
district of Bellary. Accordingly, his permit 
was rendered ineffective over a portion of his 
route ig a g the notified route, « Un- 
fortunately, he could not file his application 
for renewal of his permit within the period 
provided by law. He however filed a fresh 
application befure the Scag Transport Au- 
thority. In the meanwhile, the Regional 
Transport Authority also invited applications 
from the public for the grant of permit on 
the said route. There were altogether four 
applications including’ the one from the peti- 
tioner and another from the Corporation. The 
Regional Transport Authority after consider- 
ing the relative merits of the applicants, 
granted the permit to the petitioner subject 
. ‘to the condition, that he should not pick up 
or set down inter-state passengers on the 
overlapping portion of the nationalised sec- 
tor of the route. Against the said grant, the 
Corporation preferred an appeal before the 
State Transport -Appellate Tribunal. The 
appeal was dismissed holding that the peti- 
tioner was a ‘saved operator’ ‘within. the 
meaning of clause (d) of the Bellary Scheme. 
But -that. decision was reversed by the Re- 
venue 
prəferr y the Corporation, The Tribunal 
has ‘stated that the petitioner applied for a 
et on the inter-state route when the. 
ellary Scheme was in force, and his appli- 
. cation could not have been considered by the 


Regional Transport Authority since he was | 


not an existing permit holder under -the 
scheme. ‘The Tribunal has also stated that 
no new permit could be granted to a. private 
operator on the inter-state route which over- 
lapped the routes mentioned in the Bellary 
Scheme and the grant of new permit in 
favour of the eee was therefore with- 
out authority of law.’ While setting aside the 
permit of the petitioner, the ‘Tribunal has 
granted the same to the Corporation, as ac- 
eording to it the Corporation alone is entitl- 
- ed to obtain the permit under the Bellary 
Scheme. l 


8. The sole question for consideration 


is, whether the petitioner is entitled to the 


P Tribunal ip a further appeal ` 


A.I R. 


benefit of the protection provided under 
clause (d) of the Bellary Scheme when he 
sought for a new permit instead of obtaining 
a renewal of his primary permit. 


The decision on the question turns on 
the scope and meaning to be given to 
clause (d) of the Bellary Scheme, When a 
question arises as to the interpretation to be 
put on an enactment, what the Court has to 


do is, to’ ascertain “the intent of them that. 


make it” and that must of course be gathered 


‘from the words actually used in the statute. 


See R. M. D, Chamarbaugwalla v. Union of 
India, AIR 1957 SC 628 (681). . To arrive 
at the real meaning, says Maxwell ón Inter- 
retation of Statutes, Eleventh Edition, page 
18: “It is always necessary to get an exact 
conception of the aim, seope and object of 
tbe whole “Act.” l 


- If clause (d) is closely perused,- it con- 
sists of two parts. By the first part a mono- 


poly is provided to the Corporation to ope- . 


rate its services on all the routes to the com- 
plete exclusion of other persons except in 
regard to the portions of inter-district routes 
lying outside the limits of Bellary District. 


The second part saves the existing permit. 


holders on inter-state routes. Their right to 
operate the services was preserved subject to 
the condition that their its shall be 
reridered ineffective by the competent au- 
thority for the overlapping portion in the 
District of Bellary. 


The aim and object of the said clause 
as it appears to’ me, is that the permit holders 
on the inter-state route’ on the commencement 
of the Bellary Scheme, should not be depriv- 
ed of their right to’ operate their services. 
The clause specifically provides that “they 
may’ continue to operate such inter-state 
routes” subject to their permits being render- 

ineffective for the ‘overlapping portion in 
the District of Bellary. The right to operate 
on the inter-state route was not limited to 
the currency of their existing permit. or was 
limited to any vehicle. It was a right pre- 
served to the petitioner to operate on the 
inter-state route. It was conceded by the 


‘counsel for the Corporation that the petitioner 


could have -continued to operate on the said 
inter-state route by- obtaining successive re- 
newal of his permits: When that much was 
conceded, I fail to see how that right. was 
lost to the petitioner, when he applied for 
a new permit on the said route for want of 
renewal of his original permit. Under the 
Act, there is no ditference in the procedure 
for the renewal of a permit and for the grant 
of a new permit. Section 58 (2) provides 
that a permit may be renewed on an applica- 
tion made and disposed of as if it were an 
application for a permit. In other words, the 
application for‘ a renewal of a permit has to 
be dealt with just like any other application 
for.a fresh permit. There may be competin 

applicants even at the time of the eee 
The relative merits of those applicants have 


- got to be considered by the authority before 


| 
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tation Act, it is not necessary that the 
payment should be made by all the deb- 


tors jointly and he tries to avoid the ope-' 
ration of Section 21 (2), Limitation Act,. 


by suggesting that the position of the de- 
fendants was not that of joint contractors 
though their liability as the heirs of the 
original debtor was joint and indivisible. 
Mr. Sen Gupta’s second argument is to 
the effect that the mother though not a 
legal guardian of the infants could be re- 
garded as an implied agent and hence any 
payment made by her could be regarded 

law as payment on behalf of the 
minors. As regards the first contention, we 
agree with Mr. Sen Gupta that there is 
some difference in language between Sec- 
tions 19 and 20, Limitation Act, and 
whereas Section 19 speaks of the exten- 
sion of time against the person who makes 
the acknowledgment, Section 20 states 
simply that: 


“When interest is paid as such by the 
person liable to pay, a fresh period of 
limitation shall be computed from time to 
time when the payment was made.” 
and does not limit the extended period to 
the pee who really see the pay- 
ment. in substance, as held by 
Maclean, C. TS, in (1906) ILR 33 Cal 1278 to 
which our attention has been drawn by the 
learned Advocate for the petitioner and it 
is true also that by the use of the expres- 
sion “the person liable to pay under Sec- 


tion 20” it was not meant to include the. 


pg body of debtors: vide AIR 1926 Cal 


It was further observed: 

_ “On a plain reading of Section 20 as 
it stands, we think that the payment of 
interest by one of the debtors would give 


an extended period of limitation to the. 


debtor in respect of which the payment 
was made. If the debt is one and indi- 
visible, payment by one would interrupt 
limitation against all the debtors umless 

ey can come within the exception laid 
down in Section 21 (2). But if the debt is 
susceptible of division and though seem- 
ingly one consists really of several dist- 
inct debts each one of which is payable 
by one of the obligors separately and not 
by the rest, Section 20 in our opinion 
would keep alive that debt or rather the 
portion of the debt which has got to be 
discharged by the person who has made 
payment of interest. It cannot affect the 
separate shares of the other debtors un- 
less on the principle of agency, express or 
implied, the payment can be said to be a 
Payment on their behalf also. This is in 
accordance with the principle enunciated 
by SE C, J. and Ashutosh Mu- 
kheriee, J., in 25 Cal LJ 238 though the 
question there arose as to whether the 
payment by the principal debtor. could 
keep alive 
Their Lordships held that though . the 
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the debt against the surety.. 


Pathumma Beevi v. Rajakrishna Menon (G. Nambiyar J.) {Prs. 8-9] Ker. 97 
.Hability of 


the debtor : and the surety 
arose out of the same transaction yet in 
law they were distinct, In this case after 
the death of Baburali. each one of his 
heirs was ‘liable for the debt from the de- 
ceased to the extent only of a share of 
the same proportionate to his or her share 
of the estate: see 4 All 361. The widow 
inherited the 1/8th share of the husband’s 
estate and her liability for the debt of 
her husband was also to that extent. The 
payment which she made is referable 
therefore to her own debt which is 1/8th 
share of the total debt and in respect of 
this debt only, time could be extended 
under Section 20, Limitation Act.” 

Reference was made to the decision in 
(1912) 14 Ind Cas 
WN 487 = (AIR 1932 Cal 620), 
was also placed on Section 21 (2) of the 
Limitation Act of 1908. Observed the 


“In aoe 14 Ind Cas 128 (Cal) it was 
held. by Cox, J., upon circumstances similar 
to those of the present case that where the 
widow was jointly liable with her daughters 
for a debt, a payment by the widow 
did not Te non, against the deb- 
tors. _This w approved of in 36 Cal WN 
487 = (AIR 1932 Cal 620). Reliance was 
placed for this view upon S. x (2), Limitation 
Act, which according fo the learned Judges 
engrafted an exception in cases of joint debtors 
upon the provision of S. 20, Limitation Act. 
The decision in (1912) 14 Ind Cas 128 (Cal) 
undoubtedly supports the opposite party but 
it is not -necessary for us to base our conclu- 
sion on S. 21 (2), Limitation Act, as we have 
already said that Section 20 itself would not 
keep alive the debt against a debtor who did 
not make the payment when the debt was 
in the eye of. the law distinct and separate 
from the debt in respect of which that pay- 
ment was made.” 

9.. The principle thus expounded by 
the Division Bench in the above case regard- 
ing the scope of a debt in respect of which 
payment under Section 20 would save limita- 
tion, appears attractive to us, and we are in 
agreement with the same. Could it then be 
said that the debt in respect of which pay- 
ment was made by the 4th defendant was, in 
the eye of the law, distinct and separate 
from the debt or debts of the others against 
whom limitation is sought to be saved? We 
think it could be so said, in the light of the 
principles of Mohammedan Law, which we 
shall notice. In Mulla’s Mohomedan Law, 
17th Edn. page 31, paragraph 41, it is said: 

' “Subject to the provisions of Sections 39 
and 40, the whole estate of a deceased Moho- 
medan if he has died intestate, or so much 
of it as has not been disposed of by will, if 
he has left a will, devolves on his heirs at 
the moment of his death, and the devolu- 
tion is not suspended by reason merely of 
debts being due from the deceased.. The heirs 


7 learned 


succeed to the estate as tenar is common in 


specific shares.” 


98 Ker. [Prs. 9-11] Pathumma „Beevi v. Rajakrishna Menon (G. Nambiyar J .) 


x x x X x 

Para. 43: Each heir is liable for the debts 
of the deceased to the extent only of a share 
of the debts proportionate to his share of 
the estate. 

X x x x x 


Para. 44. Distribution of estate— Since 
the estate devolves on the heirs at the 
moment of the. death of the deceased, they 
are at liberty to divide it at any time after 
the death of the deceased. The distribution 
is not liable to be suspended until payment 
of the debts.” 


It was on this principle that it was ruled in 
(AIR 1937 Cal 191) that payment by one of 
the Mohomedan co-heirs cannot avail to save 
limitation against the others. 


10. Our attention was called to the 
decision of the Supreme Court in Mohammad 
Sulaiman v. N. C. Mohammad Ismail, (AIR 
1966 SC 792 = (1966) 1 SCR 937). It was 
observed that a solution of the problem whe- 
ther a decree obtained by a creditor in a suit 
instituted against some of the heirs for the 
payment of debts due to him is binding on 
the other heirs, has to be approached from 
four different angles; (i) by the analogy of 
Hindu Law, where, on devolution of pro- 
perty on death of a Hindu, a member of a 
joint Hindu family or a widow, is taken as 
representative of the estate of the deceased, 
and the creditor can obtain a decree against 
such a person which binds all the persons 
having interest in the estate; (ii) the rule of 
Mahomedan Law as stated in Hamiulton’s 
Hedaya that any one of the heirs, may act 
as a sufficient representative of the deceased, 
if all the effects of the deceased are in the 
hands of that heir; (iii) that a creditor of 
the deceased may sue one of the heirs who 
is In possession of the whole or any part of 
-the estate, without joining other heirs as 
defendants for administration and for re- 
covery of the entire debt and get a decree 
against the estate, and (iv) that only those 
who are sued by the creditor of the deceased 
ancestor are liable to satisfy the debt pro- 
portionate to their interest in the estates. The 
court noticed the decisions, which had ac- 
cepted the first view; observed that the se- 
cond view had not met wih approval by the 
courts; that the third view had found reco- 
gnition in some of the decisions; and that the 
last view had been uniformly expressed by 
the Allahabad High Court since its first 
enunciation by Mohammod, J. in Jafri 
Begam’s case (1885) ILR 7 All 822 (FB). It 
was held that where after due enquiry cer- 
tain persons are impleaded on the ground 
that they are those interested in the estate, 
the whole estate will be duly represented by 
the persons brought on record or impleaded. 
We think the theory of bona fide representa- 
tion of the estate proceeds on a different prin- 
ciple, and has no application to the question 
whether a part payment by one will bind the 
other co-heirs. 


' other. 


A. I. R. 


11. There is another aspect of the 
matter. On the question as to whether the 
legal representatives of the sole executant of 
a promissory note, can be regarded as “joint 
contractors”, there is, as we noticed, diver- 
gence of judicial opinion. The position is 
noticed by B. K. Mukherji, J. in AIR 1937 
Cal 191 at p. 193, which we have extracted 
earlier. We have already referred to the 
view of the Allahabad Full Bench that it is 
enough if persons stand in the relationship of 
‘joint contractors’ at the time of making the 
acknowledgement, and that it makes little dif-. 
ference whether there was only a sole con- 
tractor when the liability was incurred. In 
Rustomji’s Limitation Act 6th Edn. at page 
254 occurs the following : 


“Co-debtors. No implied Agency. Sec- 
tion 20 speaks only of joint contractors and 
not also of joint and several contractors. 
When the liability of two or more persons is 
several only, payment or acknowledgement by 
one will not interrupt the statute as to the 
other, as they are severally liable and are 
severally entitled to the protection of the 
Statute. This is too obvious for argument. 
Section 21 abolishes the doctrine of implied 
agency as between co-debtors.” 


We do not find any observation in point in 
B. B. Mitra’s Limitation Act edited by P. B. 
Mukharji, (16th Edn.). We are therefore not 
referring to it. Jn N. U. Mitra’s Limitation 
Act (8th Edn. Vol. I — pages 381, 382) there 
is a discussion regarding the effect of pay- 
ment by one co-heir on the liability of an- 
The decisions in AIR 1929 Mad 419; 
AIR 1957 Pat 559; AIR 1957 Trav-Co 186 
are noticed and preference is expressed for 
the Madras view as the sounder one. In 
Chitaley & Rao’s Limitation Act (1964 Edn. 
Vol. I) there is a fairly good discussion of 
the meaning of the expression ‘joint contrac- 
tors’ at pages 635 and 636. The different 
views reflected in the judicial decisions are 
classified under three heads: According to 
the first, the test to be applied to see whether 
the persons concerned constitute joint con- 
tractors is to see whether they are jointly 
liable on a contract, which, when it was made, 
was made jointly. According to this view 
if A and B make a contract with C, and A 
dies leaving D as heir, A and D would be 
joint contractors. The -second view is that 
the test is'to be applied not with respect to 
the time of the making of the contract, but 
with respect to the time of making the 
acknowledgement or payment. On this view 
the heirs of a sole contractor would be joint 
contractors. The third view is, that joint 
contractors are only those who themselves 
jointly entered into a contract with another, 
and the term cannot apply to their successors. 
The authors then state that the first view is 
correct on principle, and that the balance o 
authority is also in favour of this view. At 
pages 636 and 637 the authors discuss the case 
of Mohomedan co-heirs. They note the con- 
flict of decisions on the question as to whe- 
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ther ayment by one of the heirs of 

eae Mahomedas debtor will have limi- 
tation against the- other heirs also. Accord- 
ing to one view, limitation would not be 
saved in such cases as co-heirs are joint con- 
tractors and so payment by one: would -be 

ective only against that particular co-heir, 
and not against others. According. to the 
second view also, payment by one will not 
save limitation against the others, but this is 
on the ground that under Muhamedan Law 
each co-heir is bound to pay only a pro- 
portionate share of the debt. There being 
therefore no common debt, payment by one, 
cannot operate against the others. The third 
view is that payment by one will operate 
against the others also, the reason being that 
the debt is a single debt under Section 20, 
and co-heirs are not joint contractors. 


12. In this srate of the authorities, we 
prefer tc base our decision on the principle 
adopted by H. K. Mukherji, J. (as he then 
was) in AIR 1937 Cal 191, viz. that Muham- 
medan co-heirs succeed to the estate of the 
deceased in severalty, each in proportion to 
his share, and there is no single and indivisi- 
ble debt to which the payment by one heir 
can be related. We do not wish to express 
our final and concluded opinion as to whether 
the co-heirs: of the deceased Mchemadan: ex- 
ecutant of a promissory-note are ‘Joint con- 


tractors’, or not, within the meaning of Sec-' 


tion 21 (2) of the Limitation Act.. 
13. In the view that we.take, i is 


unnecessary to locate or specify the various. 


payments, made in pursuance of the authority 
conferred on the Ist defendant by the 4th 
defendant under Ext. B-51. On the. very 
date of Ext. B-51, namely 15-7-1963, there 
is an endorsement of payment of Rs. 5,000/- 
on Ext. B-15. That this was in pursuance of 
the authority granted under Ext. B-5] is clear 
from the entry at page 130 of the Ist defend- 
ant’s account, Ext. B-163. That refers tc- an 
mount of Rs. 5,000/-- having been received 
by the ist defendant towards the sale pro- 
of the motor vehicle and the lorry men- 
tioned in Ext, B-51 and the amount having 
been paid towards the pro-note aebts (Malaya- 
lam omitted). Counsel for the plaintiff-res- 
pondent would argue that the entry affords 
also evidence of payment of the amounts to- 
wards both the promissory notes Exts.: B-14 
and B-15. He stressed the glaral expression 
‘promissory-note debts’ occurring in Ext. 
B-163. But when we proceed to examine the 
actual payments endorsed, we find there was 
no payment ‘at all towards Ext. B-14 sub- 
sequent to Ext. B-51, and that the entire 
. amount of Rs. 5000.00 is paid and endorsed 
towards B-15 promissory-note. We are there- 
fore unable to place reliance on Ext. B-163 
as proving that there was actual payment to- 
wards Ext. B-14 also. Although there was no 
part payment towards the debt in Ext. B-14, 
subsequent to Ext. B-51, in view of Ext. B-7, 
there can be little doubt that limitation is 
gaved as against the 4th defendant even in 
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respect of Ext. B-14. We are unable to hold 
that it is saved as against any of the other 
defendants. As the one payment on 15-7- 
1963 towards Ext. B-15 in pursuance of Ext. 
B-51 is within three years of the suit, it is 
unnecessary to search for other payments. 


14. In the result, differing from the: 
court below, we hold that the plaintiff is en-! 
titled to a decree in respect only of the 4th 
defendant’s one-fourth share of the amount 

by the court below, against the 4th, 


defendant and his share of the assets of the, 


deceaed Vallappa Rewther. We modify the 
judgment and decree of the court below and 


grant the plaintiff-respondent a decree as indi- - 


cated above. This, we may observe was the 
type of decree passed by the Privy Council 
in Sabir Hussain v. Farzand Hassan, (ATR 
1938 PC 80). Similar was the decree passed 
by the trial court which was affirmed or ap- 
peal in the decision we have referred te in 
AIR 1937 Cal 191. The appeal is allowed 
to the extent indicated above. We direct the 
parties to bear their costs throughout. The 
memorandum of | cross-objecticns, as stated 
already, is dismissed with costs. 

. Appeal partly allowed. 


it 
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Sorab, Appellant v. Viswanatha Menon 
and another. Respondents. 
Second Appeal No 1095.of 1971, D/- 

5-7-1974.* 

_ (A) Easements Act (1282), S- 32 — Lease 
or licence — Deed merely granting permission. 
to construct shed for workshop but neither 
creating any mterest tn- grantee nor conferring 
ov him right of exciusive possession — It is 
licence and not lease (Transfer of Property 
Act (1882), S. 105). 


The fact that the word ‘rent’ was used 
did not alter the real nattre of the transac- 
tion. The word was used in a broad sense 
to mean payment for use and occupation of 
land 5y the licensee. (1963) 1 Ker LR 453, 
Followed. (Para 8) 


(B) Easements Act (1882), S. 66 (b) — 
Revocation of licence — Licence to construct 
mere shed and not execute any work of 
permanent nature — Licence is revocable. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1974 SC 396 = 1974 UJ (SC) 237 7 
(1963) 1 Ker LR 453 | 8 


. M. S. Kurup,. V. S. Prabhakaran Nair 
and Jose K. Kochupappu, for Appellant; V. 


` Sankara Menon and M. Rajendran, for Res- 


pondent No. L. 


: No. 65 of 1968). 
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JUDGMENT :— This appeal by the se- 
sond defendant arises out of a suit for re- 
covery of the site of a shed, with rent, past 
and future and certain other reliefs. 


2. The shed which bears Municipal 
No. 306/XXX, stands in a 23 cent plot in 
Trichur town. There is a building (called 
hereunder as the Guest House) in this land 
and it had been rented by the Sitaram Mills 
for the residence of its Engineer E. S. Mehta. 
Mehta was conducting a bobbin factory called 
Mehta Kavina and Co. in a plot on the north 
belonging to another tavazhi of the plaintiff’s 
tarwad. For the purpose of this factory 
Mehta was permitted, by the plaintiff's father 


Kuttan Nair, to erect a shed in the suit pro- ` 


perty, on a monthly ground rent of Rs. 2.50. 
Later he was allowed. to demolish a portion 
of the northern, compound wall and a por- 
tion of the eastern compound wall, on the 
understanding that he would reconstruct the 
demolished portions, when he vacated the 
building. Mehta left the services of the Sita- 
ram Mills and returned to his native place 
Ahmedabad. The first defendant who is his 
brother-in-law agreed to remove the shed 
and restore the compound walls and he also 
took the Guest House on reat in 1954. The 
plaintiff has taken other proceedings for evic- 
tion in respect of the building. This suit was 
brought for removal of the shed, recovery 
of rent and restoration of the compond walls. 
That in brief is the plaintiff's case. The se- 
cond defendant was impleaded on the allega- 
tion that he was now known to be the pro- 
prietor of Mehta Kavina and Co. : 


3. The second defendant alone con- 
tested the suit. He said that it was Mehta 
and not the Sitaram Mills that took the 
Guest House on rent, that he also took on 
lease an area of 70’ x 30’ at the northern por- 
tion of the suit property on a rent of Rs. 2.50 
and that besides erecting the shed he also im- 
proved the property by planting trees. On 
resigning his job at the Sitaram Mills Mehta 
assigned his business and leaseholds to the 
appellant. The appellant is thus in posses- 
sion of the building, bobbin factory and the 
compound. The first. defendant, his father, 
kas nothing to do with this arrangement. The 
appellant also denied the other reliefs claimed 
in the plaint contending that even if the ar- 
rangement was a. licence it was one coupled 
with oo and was therefore irrevocable. _ 


Ext. Pi is the letter dated -10-5- 
1944 { (Ext. D13 is its copy) passed by Kuttan 
Nair, to Mehta and accepted by the ater and 
it contains the terms of the agreement be- 
tween them in regard to the suit. site. The 
trial court construed this to be.a licence and 
not a lease and in that view rejected the ap- 
pellant’s claim to the benefits of Section 106 
of Act I of 1964. It also rejected his plea 
that licence was one coupled with.an interest. 


It. however held that so long as the appellant | 


was—in occupation-of the Guest House, he 


was not bound to vacate the shed or restore 
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the compond walls. On these findings the 
plaintiff was given only a decree for arrears. 
of rent for 3 years and future rent till. date — 
of decree, The other reliefs were refused. 


5, The second defendant appealed 
from this decree and the plaixtiff filed a memo- 
randum of cross-objecticns. The appellate 
court confirmed the finding that Ext. Pi was 
only a licence and that the a ant was not 
entitled to the benefit of S. (b), Easements 
Act. About the termination of the licence, it 
reversed the finding of trial court, holding 
a the licence had long been terminated or 

linquished by Mehta permanently leaving 

ad and that the occupation of 

i Guest House by the second defendant 

would not confer on him the benefit of re- 

taining the licence granted to Mehta. It how- 

ever found that the second defendant was 

not liable to restore the compound wall demo- 

lished by Mehta. The plaintiff was thus given 

a decree for recovery of the site. after removal 
of the shed with future rent also. 


6.. The principal question in the ap- 
peal is ahaa Ext. Pl evidences only a 
licence as held by the courts below or whe- 
ther it amounts to a lease as contended by. 


the appellant. Ext. Pi is in the following: 
terms : 
“To 


i i 28-9-1119 
Messrs. Mehta Kavina Co., - 
Punkunnam, Trichur. 
Dear Sirs, - 
I, C. Kuttan Nair on behalf of Pallath 
thereby undertake the 


The BE at the back side of the Engineer’s 
Bungalow belonging to us has been rented ` 
to you for Rs. 2-8-0 per month: for the con- 
struction of your shed for your workshop.’ 
The shed constructed by you completely be- 
longs to you and you are free to make use 
of it as long as you stay in the Bungalow now 
rented by us to the company. But as soon 
as you leave the bungalow you are at liberty: 


to dismantle it, 
Sd/- C. Kattan Naft 
10-5-1944. 
Aua to the above agreement ` 
Sd/- Mehta 
10-5-1944.” 


7. Despite the statutory definition of 
‘license’ in Section 52, Easements Act, and 
the definition of “lease” in Section 105, 
Transfer of Property Act, the Lobia of 
telling one from the other particularly in 
marginal cases has not been easy and courts 
have therefore laid down tests to help in the 
determination of the problem. No wide. dis- 
cussion of. the case law, either Indian or 
rapes ers yer gin separ eae 
the subject of certain decisions of the reme 
Court. In a very recent case Qudrat Ullah 


_y. Baroilly Municipality, AIR -1974 SC 396, 


the Supreme Court stated: ‘ 
“Whether a deed is a lease or a licence 


depends on. the intention. of the parties.. If -. 
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an interest in immovable property. entitling 
the transferee to enjoyment is. created it is 
a lease, if permission to use land without 
right to exclusive possession is alone granted 
it is a licence.” (Head note) 


8. Applying that test, it is impossible 
to hold that Ext. Pl created an interest in 
the suit property in favour of Mehta. Mehta 
was then occupying the Guest House (called 
the Engineer’s Bungalow in Ext. P1) as the 
Mills which had 





does not even transfer any possession to 
Mehta. It is also important to note that at 
the time of Ext. P1, Mehta was not even a 
tenant of the Guest House; the tenant was 


refer to Velayudhan Kesava 
Ibrahim Ismail Sait, (1963) 1 Ker LR 453, 
where the appellant was given a small plot 
of land for the Fae of a shed on 
a ground rent and was described as 
‘Vadakakaran’ oan omitted), this Court 
held that he was only a licensee and that 
the term ‘Vadakakaran’ need not necessarily 
import a Bor but may well signify a 
licence. I reject the appellant’s contention 
and hold in agreement with the courts below 
that Ext. P1 granted only a permission to 
erect a shed and it amounted to no more 
than a license. © 

9. Even so, it was contended that the 
licence was protected against revocation im 
view of the provisions of Section 60 (a) and 
(b), Easements Act. As to clause (a) counsel 
argued that the licence was coupled with 
Mehta’s interest as.a lessee of the Guest House 
and as that transfer is still in force, the 
license could not. be revoked. Apart from 
the question whether the transfer of property 


which is involved in the tenancy in respect. 
of the Guest House is still in force, this argu- 


ment must fail for the reason that when Ext. 


Pi was given, the tenancy of the Guest House ` 
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was with the Sitaram Mills, so 
was no transfer to Mehta with which Ext. 
P1 could be coupled. The invocation of Sec- 
tion 60 (b) must also fail because what was 


execute any „work of a permanent character. 
Ext. P2 the Commission report further shows 
that the shed was dilapidated and almost i 
ruins. J reject this contention. 


10. It was next contended that in any 
event on the terms of Ext. Pi, the plaintiff 
cannot terminate the license as the appellant 
who has stepped into the shoes of Mehta 
could retain the license as Jong as he occupied 
the Guest House, which he was doing even 
now. ` Counsel also said that the license was 
in favour of Mehta Kavina and Co. and not | 
in favour of Mehta’ and as the appellant is 
now owner of the business styled Mehta 
Kavina and Co, he is clothed with the rights 
of the licensee. I find it impossible.to accept 
this contention either. Ext. P1, although 
addressed to Mehta Kavina and Co. the trade 
name under which Mehta was doing business 
was really in favour of Mehta not only be- 
cause it was accepted by him but also be 
cause he was the ‘proprietor of the business 
and the trade name was but. an abstraction. . 
The provision enabling Mehta to make full 

use of the shed as long as he stayed in the 
bungalow was a privilege to him. 
And Mehta left the place for good in 1954. 
Further alfhough the appellant now runs the 
business there is no evidence produced to 
show under what right he is doing so whe- 
ther as a transferee or otherwise. That being 
so the. fact that the appellant has paid rent 
can only mean that it was pursuant to a new 
engagement either express or implied. The 
ep anes S that he i avail himself of 

t or privile to 
Mehta by Ext. PI must be a a 


11.. - Counsel next objected that the 


: lower appellate court ought not to have passed 


a decree for recovery of the site as there was 
no prayer to: that effect in the plaint. ate 
don (Male valkia eather oe 
y o e prayer Since 
of the plaint is omitted) in the prayer col re- 
covery and in any case it has been so under- 
stood by the parties and the courts Da 
12. I dismiss the appeal with costs. 
The appellant will however have 3 months 
from today to vacate the site. 
1 dismissed 
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- - R Sivaram, Appellant v. T. A. John and 
others, Respondents. 


Second Appeal | No. .774- of 1970, DJ- 
28-3- 1974, - l 


rear ae 


HR/IR/D413/74/HGP 
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(A) Contract Act (1872), S. 23 — What 
considerations are lawful —— Pronote executed 
with motive to escape civil or criminal Habi- 
Whether one to stifle prosecution and 


A, the employee of B, used to steal cer- 
tain articles from B’s store, and sell them to 
C. No criminal complaint was filed by B, 
but when he wanted to take legal proceedings 
in that respect, C voluntarily executed pro- 
note in favour of B for the money value of 
the articles purchased. In a suit brought on 
pronote, . 

Held that there. was nothing illegal or 
opposed to public policy in B’s accepting the 
pronote. Since A had no title to the articles 
sold, C also had no legal title to them. If 
he did not return them or pay for them, 
B could take legal action against him. , In 
the circumstances, it could not be said that 
the consideration for the pronote was to 
stifie-a prosecution. There is a difference be- 
tween the motive for the agreement and the 
consideration for it. At best the motive for 
the pronote may be to avoid a legal proceed- 
ing. That is not the consideration for the 
pronote. (Para 2) 


Cases Referred: Chronologicaf Paras 
AIR 1965 SC 166 = (1964) 7 SCR 745 2 


S.  EHaswara Iyer, E. Subramoniam, 
Annamma Alexander and T. T. Uthup, for 
Appellant; K. Chandrasekharan, K. Vijayan, 
N. N. Sugmapalan and T.. K: Vanajakshy, 
for Respondent Nos. 1 AE 2, 


JUDGMENT :— In this second appeal 
the only question to be decided is whether the 
pronote sued on was executed by defendants 
1 and 2 to stifle a prosecution or-is otherwise 
vitiated on the ground that it is not supported 
by consideration. The facts as emerged from 
the pleadings of the parties and disclosed in 
the evidence are the following :- 

One Antony was an employee of P. S. 
N. Motor Lid. He was found to have stolen 
spare parts from ‘the store of the above com- 
pany. On questioning him it was learnt that 
he used to sell those articles in the shop called 
Taj Distributing Company belonging to defen- 
dants 1 and 2. On this information on ques- 
tioning the ist defendant he stated that they 
had purchased articles from the above Antony. 
When the company wanted to take legal 
proceedings the 3rd defendant interfered and 
defendants 1 and 2 agreed to execute the pro- 
note for the money value of the articles pur- 
chased by them and as a mode of payment 
four cheques of Rs. 500/- each were execut- 
ed by them to the 3rd defendant who under- 
took to collect the amount and pay it to the 
company. One cheque for Rs. 500/- -alone 
could be cashed and the rest were dishonour- 
ed. The third defendant endorsed the pro- 
note to the plaintiff who is the Administra- 
tive Officer of the company., When a suit 
notice was issued to defendants 1 and 2 they 

stating that the pronote was executed 
under intimidation. It was also stated that 
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the company was about to take criminal pro- 
secution and the pronote was executed under 
threat, coercion and undue influence. They 
repeated these defences in the suit. The 
learned Munsiff found that the case of threat, 
coercion and undue influence or intimi- 

dation has not been proved. The Jearn- 

ed Munsif also found that there is 
every reason to believe that defend- 
ants 1 and 2 executed the pronote volun- 
tarily in order to escape civil or criminal 
liability for purchasing the articles. If they 
had not agreed to execute the pronote the 
company would have taken steps to realise 
the value of the goods. That was avoided 
by their executing the pronote. In these cir- 
cumstances the Munsiff held that even though 
no cash was actually given to defendants 1 
and 2 it is fully supported by consideration 
as the amount of the note represented the 
value of the goods ston from the company 
and purchased by defendants 1 and 2. So, 

he decreed the suit for the balance amount 
due. On appeal the District Judge agreed 
with the Munsiff that the evidence on record 
and circumstances of the case lead to the 
conclusion that defendants 1 and 2 executed 
Ext. Pl promissory note. to escape civil or 
criminal liability consequent to their purchas- 
ing stolen spare parts from the employee of 
the company. But, on, these facts he took 
the view that the pronote was executed to 
stifle a prosecution and therefore is illegal 
as opposed to public policy as stated in Sec- 
tion 23 of the Contract Act. On this view 
he dismissed the suit. Hence this second 
appeal. 


: 2 I am afraid the járod District 
Fades has gone wrong in his conclusion that 
the -agreement is to stifle a prosecution. .The 
law on the point has been stated by. the 
Supreme Court‘in Ouseph Poulo v. Catholic 
Union Bank, ATR 1965 SC 166. In the light 
of that decision the position is as follows. 

No criminal complaint had: been filed by 
the company here. No doubt, the company 
had lost the goods and the goods had gone 
into the hands of defendants 1 and 2 when 
they. purchased them from the employee. De- 
fendants 1 and 2 do not get any legal title 
to the goods because the employee who sold 
the goods had no title. If they could not 
return the goods to the company they are 
liable to pay their value. If they refuse to 
pay the company can take legal steps to re- 
cover the value. The company had not 
decided as to what legal steps they should 
take. They can take civil or criminal pro-| | 
ceeding to get the remedy. At that stage 
there is nothing illegal in the company accept- 
ing the pronote in satisfaction of their claim. 
It cannot be said that the consideration for 
the pronote is to stifle a prosecution. There 
is a difference between the motive for the 
agreement and the consideration for it. At 
best the motive for the pronote may be to 
avoid a legal proceeding. That is not the 
consideration for the pronote. This difference 
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has been overlooked by the learned District 
Judge. There is nothing illegal or opposed 
to public policy as stated in Section 23 of 
the Contract Act in the transaction. The pro- 
note is supported by consideraion and hence 
the learned Munsiff is right in decreeing the 
suit. 

3. In the result, I allow the second 
appeal, set aside the judgment and decree of 
the lower appellate court and restore that of 
the trial court. - The appellant is entitled to 
his costs from the contesting respondents. 

Appeal allowed. 
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P. GOVINDAN NAIR, C. J. 
V: P. GOPALAN NAMBIYAR AND 
G. VISWANATHA IYER, JJ. 


M. M. Joseph, Petitioner v. ‘The State of 
Kerala and others, Respondents. 


O. P. No. 2492 of 1971, DJ- 16-9-1974. 


(A) Kerala Land Reforms Act (1 of 1964), 
Pre. and Ss. 75 to 80-G — Act applies fo 
monicipal areas — 1972 Ker LT 891, Over- 
ruled. (Constitution of India, Art. 31-A). 

Per Govindan Nair, C. J. and Gopalan 
Nambiyar, J.:— The very definition of a 
“kudikidappukaran” indicates that the Act 
would apply to areas within the municipality. 
The provision in Section 80-A (3) dealing 
with: the right of a “kudikidappukaran” to 
purchase his kudikidappu indicates that the 
lands inside the municipal areas are speci- 
fically brought within the ambit of the sec- 
tion, necessarily indicating that there can be 
“kudikidappu” inside a municipal area. It 
is therefore idle to contend that the Act will 
not apply to municipal areas. The Act hav- 
ing been included in the Ninth Schedule to 
the Constitution its validity cannot now be 
questioned on the ground that it infringes 
Article .31-A of the Constitution. 1972 Ker 
LT 891, Overruled; AIR 1972 SC 2240 and 
AIR 1973 SC 2734, Referred. (Para 3) 

Per Viswanatha Iyer, J. (agreeing) :— The 
petitioner’s contention that the provisions of 
Sections 75 to 80-G in so far as they apply 


to non-agricultural lands in a municipality and . 


confer kudikidappu rights on persons other 
than agricultural labourers and village arti- 
sans are invalid, cannot stand. (Para 4) 


The. provisions refer to lands located in 
a Panchayat, town, municipality or- City and 
state that the rights of a kudikidappukaran 
to purchase a particular: extent of land will 
depend on such location. They emphasise 
the main aspect of occupation of a homestead 


or- hut in the land for residence and confer 


new rights to such occupants. The character 
of the land in which that homestead or hut 
stands is immaterial and is not reckoned at 
all. Land in any part of the State will fall 
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under one or other local authority abovemen- 
tioned. Any such land, agricultural or nor- 
agricultural, containing a kudikidappu or 
which adjoins a kudikidappu or which is fit 
for erecting a homestead will be hit by these 
provisions. . (Para 4) 
Cases Referred : Chronological Paras 
AIR 1973 SC 2734 = 1973 Ker LF 896 3 
AIR 1972 SC 2240 = (1973) 1 SCR 258 3 
1972 Ker LT 891 = 1972 Ker LIJ 752 3,4 
Joseph Augustine, for Petitioner; Advo- 
cate General (for Nos. 1 and 2) and K. 
Ravindranathan Nair and K. Parameswaran 
(for Nos. 3, 6 and 7), for Respondents. 


P. GOVINDAN NAIR, C. J. AND V. P. 
GOPALAN NAMBIYAR, J. :— The question 
raised in this petition is whether the provi- 
sions regarding “kudikidappu” and the right 
of a “Kudikidappukaran” to purchase the 
“kudikidappu’ will apply to the land inside 
the municipality. 

2. The petitioner rented out a small 
building to the third respondent. The fourth 
respondent, the daughter of the third respond. 
ent, and his son-in-law the 5th respondent, 
are residing in that building. It is alleged 
that the 6th and 7th respondents trespassed 
on the property and put up two huts. All 
five of them have filed applications for pur- 
chase of the “kudikidappu.’ 

3. This petition has been taken on 
the basis of the decision in Sankaran 
Nambissan v. Sarvothama Rao, 1972 Ker LT 
891. The contention is that the Kerala Land 
Reforms Act, 1964 will apply only to agri- 


cultural lands and will not therefore apply 


to the buildings inside the municipality. The 
very definition of a “kudikidappukaran” in- 
dicates that the Act would apply to areas 
within the municipality. The provision in 
sub-section (3) of S. 80-A dealing with the 
right of a “kudikidappukaran” to purchase 
his kudikidappu indicates that the lands inside 
the municipal areas are specifically brought 
within the ambit of the section, necessarily 
indicating that there can be “kudikidappu” 
inside a municipal area. It is therefore idle 
to contend that the Act will not apply to 
municipal areas. The Act having been in- 
cluded m the Ninth Schedule to the Constitu- 
tion its validity cannot now be questioned 
on the ground that it infringes Article 3{-A 
of the Constitution. The decision in 1972.Ker 
LT 891 will therefore be of no assistance to 
the petitioner. We may add that the correct- 
ness of the decision is also challenged by the 
respondent in the light of the pronouncements 
of the Supreme Court in Balmadies Planta- 
tions Lid. v. The State of Tamil Nadu, AIR 
1972 SC 2240 and State of Kerala v. The 
Gwalior Rayon Silk Mfg. (Wvg.) Co.: Ltd. etc. 
(AIR 1973 SC 2734). But this question does 
not arise for the Act has become immune 
from challenge by its inclusion in the Ninth 
Schedule to the Constitution. We dismiss this 
petition. There will no order as to costs. 


VISWANATHA IYER, J.:— 4 With 
respect, ‘I agree with my lord Chief Justice 
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and Gopalan Nambiyar, J. in their conclusion 
thst the original petition should be dismissed 
but I would like to state my own reasons. 
The constitutional validity of Act I of 1964 as 
amended is not open to any challenge now 
in that the Act as amended has been included 
in the Ninth Schedule to the Constitution and 
the State Legislature is competent to legis- 
late in respect of land. The court can only 
interpret the various provisions of it and find 
out the legislative intent. No doubt, the scope 
of the various provisions of the Act is not 
‘widened by the inclusion of the Act in the 
Ninth Schedule and to that extent the deci- 
sion in 1972 R LT 891 is correct. But, 
„with respect, I do: not agree with the said 
decision in so far as it states that the Act 
does not 
Whether a particular provision in the Act ap- 
plies to an agricultural or non-agricultural 
land is a matter for judicial imterpretation 
and for that the court may have to look into 
the language used, the subject-matter dealt 
with, the object of the provisions and its 
context. In this case the provisions regarding 
kudikidappu and rights of kudikidappukarans, 
namely Sections 75 to 80-G alone arise for 
consideration and I am considering their 

only. They refer to lands located in 
a Panchayat, town Municipality or City and 
state -that the rights of a kudikidappukaran 
to purchase a particular extent of land will 
depend on such location. They emphasise 
e main of occupation of a home- 
stead or hut in the land for residence and 
nfer new rights to such occupants. The 
character of the land in which that homestead 
or hut stands is immaterial and is not reckon- 
ed at al. Land in any part of the State 
fall under one or other local authority 













ons, in so far as 
apply to papa ieee aT (ade 2 Bie 
cipality and confer kudikidappu Fate on per- 
sons other than agricultural labourers and 
villages artisans are invalid, cannot stand. I 


miss the original petition. 
l etiti 
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C Ramanunni Nair, Petitioner v. State 
Transport Appellate Tribunal Ernakulam and 
others, Respondents. 

O. P. No. 4591 of 1974, D/- 22-1-1975. 

(A) Motor Vehicles Act (1939), Ss. 57 (5) 
and 47 — Grant of permits — Consideration 
of all applications fled under Section 57 (2) 
must take place while taking decision. . 
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apply to non-agricultural lands. 
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Regional Transport Authority is under 
an obligation, in terms of Section 47 
to safeguard the interest of the travell- 
ing public. - Therefore the best operator - 
amongst the applicants needs be chasen for 
granting the permit. Hence the Authority 
should club all such applications before tak- 
ing final decision under Section 57 (5) for the 
grant of permit. The Authority cannot refuse 
to consider the later applications under Sec- 
tion 57 (2) on the ground that applications 
received earlier have been entertained and 
are pending disposal. The proper action is 
to consider all such applications while taking 
final decision under Section 57 (5). Case Law 
discussed. 


(Para 8) 
Cases Referred : Chronological Paras 
AIR 1974 SC 1174 = 1974 SCD 805 5 
AIR 1971 SC 1804 = 1971 SCD 706 5 


AIR 1969 SC 1130 = (1969) 3 SCR 730 — 
5 


1962 BLJR 839 
19662 Ker LT 505 E 


5 
1962 Ker LT 446 Oe 


AIR 1963 Ker 73 = 
AIR -1962 Ker 341 = 


1962 Ker LT 193 4, 6 
sed SC 851 = (1959) Supp C) a 


AIR 1952 SC 192 = 1952 SCR 583 5 

K. Neelakandha Menon, for Petitioner; 
Govt. Pleader for the State, V. Sivaraman 
na gee M. Krishnakumar, "for Respondent 

o 

ORDER :— The question that arises for 
consideration in this Original Petition is whe- 
ther a Regional Transport Authority can 
refuse a request to club together two suo 
motu applications for a stage carriage permit 
filed under Section 57 (2) of the Motor Vehi- 
cles Act, 1939 (hereinafter referred to as the 
Act) in passing orders under Section 57 (5) 
of the Act granting the permit. The peti- 
tioner in this Original Petition is a stage car- 
riage operator operating services in the 
Palghat Malappuram and Trichur districts. He 


_ filed two applications under the first part of 


Section 57 (2) of the Act before the 2nd res- 
pondent-Regional Transport Authority, Pal- 


ghat for two pucca stage carriage permits on 
the route Ponnani-Palghat and Thavanoor- 


. Palghat. The above applications which were 


items Nos. 44 and 45 in the Agenda of’ the 
meeting of the 2nd respondent held on 27-2- 
1974 were rejected on: the ground that an 
application has dy entertained. 
Against the above orders of the 2nd ond- 
ent, the petitioner filed appeals before the Ist 
respondent-State Transport Appellate Tribunal, 
Ernakulam. The ist respondent though allow- 
ed the above appeals, rejected the petitioner’s 
oe to direct the 2nd respondent to club 
lications along with that of the Sth 
ze ent Mayil Vahanam Motor Service, l 


2. The petitioner claims 23 years of 
standing in. operating stage carrjages and also 
experience along a major portion of thé two 


routes in question which are two long dis- 
tant routes in the Palghat district. Both the 
above routes are routes. where Messrs. Muru- 
gan Transports were operating. But the 
vacancies arose because they | ) 
services. The .2nd respondent at its meeting 
held on 21-1-1974 decided to notify two suo 
motu applications filed by the 5th pobon 
Mayil Vahanam Motor Service, for the grant 
of two pucca stage carriage permits; one on 
the Ponnani-Palghat route and the other on 
the Thavanoor-Palghat route. The petitioner, 
an existing operator on the routes in question, 
when he came to know that the above ap- 
plications were posted as items 15 and 19 
T ively for consideration at the meeting 
held on 21-1-1974, entered appearance and 
requested that in the interests of the'travel- 
ling public the necessity for the two routes 
may be determined and the number of per- 
mits fixed and the applications for the grant 
of permits invited. But the case of the peti- 
tioner is that without considering the peti- 
tioner’s request the 2nd respondent decided 
to notify the applications of the 5th respond- 
ent by Exts. P-1 and P-2 decisions respective- 
ly. The petitioner then filed two sou motu 
application under Section 57 (2) of the Act 
for the above two routes and these applica- 
tions came up for consideration in the next 
meeting of the 2nd respondent on 27-2-1974. 
The petitioner requested the 2nd respondent 
that his applications also may be entertained 
and notified under Section 57 (3) of the Act 
so that they can also be osed of together 
with the two applications the Sth respon- 
dent. But the 2nd respondent rejected the 
: petitioner’s applications and Exts. P-3 and 
P-4 are the decisions of the 2nd respondent 
on the two applications of the petitioner. 


. 8B Against Exts. P-3 and P-4 the peti- 
tioner filed Exts. P-5 and P-6 appeals a ine 
tively . before the Ist respondent. ong 
with the above appeals the petitioner also 
moved two petitions for stay of the grant of 
pe ne eo ee 
tion. As ist respondent was not func- 
tioning, the petitioner questioned Exts P-1, 
P-2, P-3 & P-4 by Ext. P-7 Original Petition 
(O. P. No. 1697 of 1974) before. this Court. 
When Exts. P-5 and P-6 appeals and the 
above Original Petition were pending, the 
petitioner came to know in the first week of 
April that the two applications of the Sth 
respondent were notified in the Kerala 
Gazette dated 19-2-1974. Immediately he 
filed a representation before the 3rd respon- 
a hire Regional Transport Authority, 


4. By that time, the Ist respondent 
had begun to function and hence Ext. P-7 
Original Petition was dismissed by this Court 
on that ground. The Ist respondent heard 
Exts. P-5 and P-6 appeals and Ext. P-8 is 
the fudgment-in those appeals. Though the 
above two. appeals were allowed. by -the Ist 
respondent, it rejected the petitioner’s prayer 
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to consider his applications after publication 
along with the Sth respondent’s applications 
pending before the 2nd respondent. It is 
under: the above. circumstances that the peti- 
tioner has approached this court by this Ori- 
ginal Petition. The petitioner seeks to quash 
Ext. P-8 to the extent that it disallows the 
petitioner’s request to direct the 2nd respond- 
ent to consider the petitioner’s applications 
also’ along with that of the Sth respondent 
in respect of the two pucca permits for the 
routes in question. The main contention in 
the Original Petition is that as the Ist res- 
pondent has set aside Exts. P-3 and P-4 orders 
of the 2nd respondent refusing to entertain 
the suo motu applications of the petitioner, 
the ist respondent ought to have also given 
a direction to the 2nd respondent to club to- 


-gether the petitioner’s applications with those 


of the 5th dent as both the Sth res- 
pondent and petitioner have applied for 
the same two permits. It is also contended 


‘that the provisions of the Act do not prohibit . 


such a clubbing together. The 5th respond- 
ent has filed a counter-affidavit stating in 
detail the circtimstances under which the Sth 
respondent submitted two suo motu applica- 
tions under Section 57 (2) of the Act which 
led to Exts.. P-1 and P-2 orders. The aver- 
ment in the counter-affidavit is that the peti- 
tioner in the Original Petition though was an 
objector did not file any appeal or revision 
against Exts. P-1 and P-2 orders which he 
could have filed under the provisions of the 
Act. The ist respondent rightly refused to 
grant the petitioner’s prayer to direct the 
2nd respondent to club his applications with 
that of the 5th respondent to dispose of both 
the applications together especially in the light 
of the decision of this Court in Antony v. 
State of Kerala, (1962 Ker LT 193). The 
petitioner has filed a reply affidavit to answer 
the averments and contentions raised in the 
counter-affidavit of the 5th respondent. Exts. 
P-9 and P-10, the representations filed. by 
the Panon under Section 57 (3) of the Act 
on applications of the 5th respondent are 
produced along with the reply affidavit. It is 
also stated in the reply affidavit that the deci- 
sion of this Court in 1962 Ker LT 193 has no 


application to the facts of this case. 


5. Shri K. Neelakanta Menon, the 
learned counsel for the petitioner, contends 
that the interest of the public is the prime 
factor in the grant of stage carriage permits 
and hence for a proper choice a particular 
operator should not be in a commanding 

osition. The State Transport Appellate Tri- 

has all powers to see that its order is 
an effective order. Hence the State Trans- 
port Appellate Tribunal has gone wrong in 
rejecting the petitioner’s request to club his 
two applications with the two applications 
of the 5th respondent for the same routes. 
In support of his contentions, counsel for the 
petitioner relies on P. B. Pvt. Lid. v. S. T. A. 
Tribunal, Punjab, AIR 1974 SC 1174; M. S. 
R. T. Corporation v. M. J. M. S. Co., AIR 
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1971 SC 1804; R. O. Naidu v. Addi. S. T. 
A. T., Madras, AIR 1969 SC 1130; Veerappa 
v. Raman and Raman Ltd., AIR 1952 SC 
192; Ram Gopal v. Anand Prasad, AIR 1959 
SC 851; Dharmadas v. State Transport Ap- 
pellate Tribunal, 1962 Ker LT 505 = (AIR 
1963. Ker 73 (FB)); Lakshmi Narain v. 
S. T. A. Authority, AIR 1963 Pat 81 and 
C. D. M. T. E. C. S. Ltd. v. M. P. Con- 
veyance, 1962 KLT 446 = (AIR 1962 Ker 
341) (FB). In AIR 1974 SC. 1174 the 
Supreme Court has held as follows: 


“The main considerations required to be 
taken into account in granting permit under 
Section 47 are the interest of the public in 
general and the advantages to the public of 
the service to be provided. These would 
include inter alia consideration of factors such 
as the rience of the rival claimants, their 
past ormance, the availability of stand- 
by vehicles with them, their financial resources, 
the facility of well equipped workshop pos- 
sessed by them etc. Failure to take into ac- 
count any of these considerations and pro- 
ceeding as if the stage carriage permits were 
a largesse to be divided fairly and equitably 
amongst the rival claimants is a wholly 
erroneous approach suffering from an infir- 
mity.” ; 

In AIR 1971 SC 1804 A N. Ray, J. (as he 
then was) has said :. 


“In deciding the question of power of 
the Regional Transport Authority to call for 
further information it has to be borne in mind 
that the Regional Transport Authority shall, 
in considering an application for permit, have 
regard among other matters to the interests 
of the public generally, the advantages to the 
public of the services to be provided, the 
adequacy of other passenger transport ser- 
vices, the operation by the applicant of other 
transport services including those in respect 
of which applications from him for- permits 
are pending, the benefit to any particular 
locality or localities likely to be afforded by 
the service. Therefore in considering public 
interest if the Regional Transport Authority 
would find that the answers furnished: by any 
applicant are not full and complete, it will be 
constricting the exercise of power of the Re- 
gional Transport Authority by denying it 
authority to ask for additional information 
for full and detailed consideration of the ap- 
plications in the interest of the public.” 


Jo AIR 1969 SC 1130 the Supreme Court 
has stressed the necessity of an opportunity 
for a proper choice in the following words : 


“Sub-section (3) ot S. 47 of the Act if 
read by itself does not throw any light on 
the controversy before us but if Sections 47 
and 57 of the Act are read together it appears 
to us to be clear that the view taken by the 
Appellate Tribunal and the High Court is 
the correct view. If contrary view is taken 
it will throw open the door for manipula- 
tions and nepotism. There may be possibility 
of the personality of the applicant influencing 
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the decision of the R. T. A. on the question of 
need for a stage carriage permit in the route 
and thereby public interest which should 
be the main consideration while taking a deci- 
sion under Section 47 (3) may suffer. If we 
accept the view taken by the R. T. A. as 
correct, an operator who happens to apply for 
the route first will be in a commanding posi- 
tion. The R. T. A. will have no opportunity 
to choose between competing operators and 
hence public interest might suffer.” 

aA a 1952 SC 192 the Supreme Court has 


“The Motor Vehicles Act is a statute 
which creates new rights and liabilities and 
prescribes an elaborate procedure for their 
regulation. No one is entitled to a permit as 
of right even if he satisfies all the prescribed 
conditions. The grant of a permit is entirely 
within the discretion of the transport autho- 
tities and naturally depends on several cir- 
cumstances which have to be taken into ac- 
count.” 


Regarding the powers of the appellate antho- 
rity under Section 64 of the Act, in AIR 1959 
SC 851 the Supreme Court has held: 

“If an appeal lies under any of the other 
clauses, that of course must be an effective 
appeal and the appellate authority must there- 
fore have all powers to give the relief to 
which the appellant is found entitled.” 

The above decision of the Supreme Court 


was followed by a Full Bench of this Court 


in 1962 Ker LT 505 = (AIR 1963 Ker 73) 
(FB). The above decision of the Supreme 
Court. was also followed by the High Court 
of Patna in AIR 1963 Pat 81. On the ques- 
tion of the point of time with reference to 
which qualifications for permit should be 
evaluated, a Full Bench of this Court has 
held in 1962 Ker LT 446 = (AIR 1962 Ker 
341) GB) as follows: . 


“The date that is material is the date on 
which the Regional Transport Authority deals 
with the application. The earlier date—the 
date of the application—may not be in the 
public interest which as is evident from Sec- 
tion 47 of the. Act, is the important and para- 
mount consideration in these matters. 
later date—the date on which the State Trans- 
port Appellate Tribunal decides the appeal— 
will mean an unwarranted extension of the 
appellate power. The duty of the State Trans- 
port Appellate Tribunal is to decide whether 
the Regional Transport Authority was wrong 
or not and it must naturally follow that the 
appellate decision must be on the basis of 
the facts and circumstances which formed 
the foundation of the order under appeal.” 
Counsel for the petitioner also points out that 
there is nothing in the Act which prohibits 
the clubbing of the-applications and consider- 
ing them together under Section 57 (5) of 
the Act. This is all the more necessary since 
the Sth respondent’s applications were: not 
ripe for hearing when the two applications of 
the petitioner for the very same route were 
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wrongly. rejected by the Regional Transport 
Authority under. Section 57 (3) of the Act 
on the ground that two applications of the 
Stk respondent are already entertained. Coun- 
sel for the petitioner contends that the Act 
does not insist that the order under S. 57 (3) 
of the Act should be passed within any parti- 


6. Shri V. Sivaraman Nair, learned. 


counsel for the Sth respondent, contends that 
the clubbing of suo motu applications sub- 
mitted under Section 57 (2) of the Act is not 
contemplated by the Act and if such applica- 
tions entertained by the Regional Transport 
Authority on more than one occasion are 
allowed to be clubbed together that may turn 
out to be an unending cham. Counsel fur- 
ther contends that there is no provision in 
the Act which insists that the Regional Trans- 
port Authority should wait till the petitioner’s 
applicaions also become ripe for considera- 
tion. Counsel for the 5th respondent also 
justified the stand taken by the State Transport 
Appellate Tribunal in not granting the peti- 
tioner’s request for direction to club together 
the applications on another ground also. Exts. 
P-1 and P-2 orders of the Regional Trans- 
port Authority entertaining the Sth respond- 
ent’s applications have become final.- In an 
appeal against Exts. P-3 and P-4 orders re- 
fusing to entertain the petitioner’s applica- 
tions if the direction seught by the petitioner 
is given that will amount to interference with 
Exts. P-1 and P-2 which have become: final. 
In support of his contentions, counsel for 
the 5th respondent relied on the: decision of 
this Court in 1962 Ker LT 193 and the deci- 
sion of the Supreme Court in AIR 1969 SC 
1130. In 1962 Ker LT 193.Vaidialingam, J. 
has held: , 

“When a party. makes an application 
under the first part of Section 57 (2) it is also 
open to the authority before publishing that 
application inviting objections, to itself also 
consider and fake a decision as to whether 
a notification should be issued calling for per- 
mits under the latter part of Section 57 (2). 
I£ the authority so decides there is nothing 
illegal in calling for applications and publish- 
ing the application received under the first 
part of Section 57 (2) and the applications 
that may be received under the second part 
of Section 57 (2) and give it a common dis- 
posal under the other provisions of the Act. 
Jn this case there was absolutely no justifica- 
tion for the R. T. A. keeping quiet for nearly 
four years. If there was no road, earliest 
thing for the, authority would have béen to 
take up the application of the petitioner im- 
mediately after- receipt of the objections and 
dispose it of on the gronnd that there was 
no road over which a permit could be grant- 
ed. Violation of justice has no. bearing m 
considering the question whether the peti- 
tioner’s application should have been con- 
sidered quite independent and apart from 


other applications that were received: in 1959: 
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and in response to the notification issued call- 
ing for applications, in the circumstances of 
this case at any rate. After considering the 
application made by the petitioner on 30-8- 
1955 for grant of two permits along with 
the objections, if any, received in response to 
the notification and giving a disposal one way 
or other to the claim made by him for the 
grant of permits, it is open to the R. T., A. 
to take up and consider the arplication filed 
in response fo the notification issued on 24-2- 
1959.” 


Shri- K. Neelakanta Menon, learned counsel 
for the petitioner, contends that the above 
decision is not applicable to the facts of this 
case. In the above case, a suo motu applica- 
tion under Section 57 (2) of the Act filed on 
30-8-1955 was entertained by the Regional 
Transport Authority and the same was noti- 
fied on 29-11-1955. The Regional Transport 
Authority on 24-2-1959 without disposing of 
the above application which became ripe for 
hearing at least by January 1956, notified the 
route and invited applications for the grant 
of three permits on the same route. The 
suo motu application dated 30-8-1955 and the 
application received as per notification dated 
24-2-1959 were considered together. Vaidia- 
lingam, J. was satisfied that there was abso- 
lutely no justification for the Regional Trans- 

rt Authority for keeping quiet for nearly 
fone yeas ‘and diecied ii to: lake up she 
suo motu application dated 20-8-1955 and dis- 
pose the same first and then consider the ap- 
plications received as per notification dated 
24-2-1959. The inaction on the part of the 
Regional Transport Authority which resulted 
in the inordinate delay in disposing of the 
application dated 30-8-1955 is the fact which 
weighed with the learned Judge. In this case, 
the petitioner entered appearance before tke 
Regional Transport Authority on 24-1-1974, 
the date on which it took the decision to 
entertain the Sth respondent’s applications. 
The petitioner also filed. suo motu applica- 
tions for permit for the very same route 
immediately thereafter on 24-1-1974. These 
applications also came up for hearing at the 
next meeting on 27-2-1974. This was lorg 
before the Sth respondent’s applications enter- 
tained on’ 24-1-1974 became ripe for disposal 
under Section 57 (5) of the Act. They were 

lished only in the Kerala Gazette dated 
9-2-1974 as required under Section 57 (3) of 
the Act. In the other case, the Regional Trans- 
port Authority kept pending a suo motu ap- 
plication which was ripe for disposal under 
Section 57 (5) of the Act for nearly 4 years, 
notified the route and disposed it along with 
the. fresh applications received as per the noti- 
fication. There is considerable force in the 
contention of the petitioner’s counsel] that the 
above decision is not applicable to the facts 
of this case and I accept that contention. In 
fact, Vaidialingam, J. was not against club- 
bing a suo motu application and an applica- 
tion received under the fatter part of sec- 
tion 57. (2) ofthe Act and giving them a 
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common: disposal. This is clear from’ the 
following observations in para 8 of the deci- 
sion in 1962. KLT 193: . 

“The position that I was having in mind 

when I made those observations, is that when 
a party makes an application under the first 
part of Section 57 (2) it is also open to the 
authority. before publishing that application 
inviting objections. to itself also consider and 
take a decision as to whether 2 notification 
should be issued calling for permits under the 
latter part of Section 57 (2). If the autho- 
rity so decides there is nothing illegal in call- 
ing for applications and publishing the applica- 
tion received under the first part of Sec- 
tion 57 (2) and the applications that may be 
received under the second part of Sec- 
tion 57 (2) and for objections and give it a 
common disposal under the other provisions 
of the Act.” 
Relying on the decision of the Supreme Court 
in AIR 1969 SC 1130 the 5th respondent's 
counsel contends that if sno motu applications 
ertertained on different dates are to be given 
a common disposal that will be impossible be- 
canse there will be an unending chain of those 
applications. In the above case, Mr. 
Narasaraju appearing for the appellant, con- 
tended that sub-section (3) of Section 57 of 
the Act is wide enough to allow the compet- 
ing operators to apply for the route in ques- 
tion when the first applicant’s application is 
published and representations called for. 
ee with the above contention, the Court 
Sal 

“Extending the logic of Mr. Narasa- 
Taju’s argument as we ought to, at the time 
of making representations to those applica- 
tions, further applications can be made. This 
may tum out to be an unending chain.” 


I think I need only leave it there, 


7. Section 57 of the Act reads: 

“57. Procedure in applying for and grant- 
ing permits — (1) An application for a con- 
tract carriage or a private. carrier’s 
permit may bé made at any time. 

(2) An application for a stage carriage 
permit or a public carrier's ; shall be 


_ made not less than six weeks before the date 


on which it is desired that the permit shall 
take effect, or, if the Regional Transport 
Authority appoints dates for the receipt of 
such applications, on such dates. 


(3) On receipt of an application for stage 
carriage permit or a public the 
Regioual Transport Authority shall make the 
application available for inspection at the 
office of the authority and shall publish the 
application or the substance thereof in the 
prescribed manner together with a notice of 
the date before which representations in con- 
mee ere yee any e ond he 
date, not being less than thirty days- from 
such publication, on which, and the time and 
place at which, the application and any re- 
presentations received will be considered : 
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l (Provided that, if the grant of any’ per- 
mit in accordance with the application or with 
modification would have the. effect of increas- 
ing the number of vehicles operating in the ` 
region, or in any area or on any route with- 
ae cece under the: class of permits. to 
w 


I 
aer appointed date and unless a copy 
ereof is furnished simultaneously to the ap- 

plicant by the person making such representa- 


i When any 

referred to in: subsection GB ) is ae the 
Regional Transport Authority shall dispose of - 
the application at a public hearing at which 
the applicant and the person making the. 
representation shall have an opportunity of 
a E 
authorised representative. 


HAAR eeeteeseHteazsaetaeeses 


(Clauses (6) to (10) are not relevant for 
the purposes of this case and hence omitted). 
8. On a consideration of Section 57 
and the other relevant provisions of the Act 


in the light of the decisions cited above, T 


granting 

Section 57 of the Act, 
the power to the grant of stage carriage per- 
mits is under Section 48 which in turn is sub- 
ject to the provisions of Section 47. The 
main consideration under Section 47 is the 
interest of the public generally. In that case 
the Regional Transport Authority should have 
an opportunity’ to choose the best operator 
from among the applicants. If the operator 
who happens to apply for the permit first is 
in a commanding position, the Regional Trans- 
port Authority will not get that opportunity 
and hence the interest of the public generally 
will suffer. No one is entitled to a stage 
carriage permit as of right even if he has 
cot all tha qualifications. So the refusal of 
i Regional Transport Authority to entertain 
the pétitioner’s applications, on the ground 


that two a + lene of the Sth respondent 
in respect e route have already been 
entertained, was Moreover, the 


lications of the oa ee respondent were not 
ripe for disposal under Section 57 (5) 

of the Act. There is nothing. in ‘the Act): 
which prohibits the clubbing of two suo motu 
applications and giving them a common dis- 
posal. - This is all the more: necessary fori- 
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choosing: the . best operator.. If the applica- 


tions of the Sth respondent and the petitioner. 


are considered ‘separately as and when they 
become ripe for disposal under S. 57 (5), there 
will be no room for choice because the ap- 
plications of the Sth respondent will come 
up for disposal first and the grant of the two 
permits have to be made to the 5th res- 
pondent as the 5th respondent and the peti- 
tioners are 
there will be no room for any choice, also 
no purpose will be served in considering the 
petitioner’s applications at a later date be- 
cause there be no vacancy on the routes. 
As the State Transport Appellate Tribunal has 
found that the Regional Transport Authority 
ought to have entertained the petitioner's ap- 
plications and allowed the petitioner’s appeal, 
it must have also granted the petitioner’s re- 
quest for a direction to the Regional Transport 
Authority to deal with the applications of 
the petitioner with those of the 5th respond- 
ent for the very same routes and give them 
a common disposal under Section 57 (5) of 
the Act. An. appellate authority has got all 
the powers to see that the remedy given in 
the appeal is effective. For the reasons ‘stated 


the petitioner’s request to give 
the 2nd respondent-Regional Transport Autho- 
rity to chub the petitioner’s applications in 
question with those of the 5th respondent and 
give them a common disposal is-quashed. The 
2nd respondent-Regional Transport Authority 
is directed to consider the petitioner’s applica- 
tions when they become ripe for disposal 
under Section 57 (5) of the Act along with 
the applications the. Sth respondent and 
give them a common disposal. 
9. The Original Petition is allowed. 
There will be no order .as to costs. 
Petition allowed. 
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Kannu Rowther, Appellant v. Kerala 


ts. 

A. S. No. 456 of 1971, D/- 26-9-1974. 

(A) Tort — Negligence -— Proof — Ac- 
cident occurring while bus was being reversed 
at bus stand — Doctrine res ipsa loquitur 
applies — (Motor ‘Vehicles Act (1939), Sec- 
tion 110-B). 2 p i 

Where a bus is being reversed in a place— 

bus stand—where there are found to be a 
KR/AS/E694]74]JHS a. os 


en 
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both qualified. Not only that’ 


State Road Transport Corporation, Respond- - 
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number -of persons waiting for the buses, the 
driver and the. conductor. .of the bus are 
expected to take extreme care and caution. 
The accident by way of knockmg down a 
person would not in the ordinary course occur 
but for their negligence. In such a case 
where neither the driver nor the conductor 
are able to explain in what manner the plain- 
tiff was knocked down, that itself would esta- 
blish lack of reasonable care on their part. 
Case law discussed. (Paras 8, 10, 13) 
Cases Referred: Chronological Paras 
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Panickar and Poti, for Appellant; T. Œ 
N. Menon, for Respondents. 
CHANDRASEKHARA MENON, J. :-— 
On August 11, 1967, the i gees who was 
then 73, was waiting at the state transport 
bus stand, Changannacherry at abut 9,45 
a.m. A bus K. L. T. 4606 belonging to the 
first respondent-corporation with the second 
respondent at the wheels hit the plaintiff and 
knocked him down, when the bus was being 
reversed. -The left back wheel crushed the 
rar toes $ m p The a had 
to be treat ical college ital, 
Kottayam and later in the John Memorial 
Hospital, Changannacherry. The bigger three 
toes of his right foot had to be amputated. 
Alleging that the accident had occurred due 
to the rash and negligent act of the second 
respondent, employee-driver of the first res- 
pondent, in reversing the bus without reason- 
able care and caution and that that accident 
had resulted in serious injuries to him, he 
being deprived permanently of his three toes, 
a suit for recovery of damages caused was 
filed by the appellant against the respondents. 
It was alleged in the plaint that the plaintiff 
was still ‘suffering pain and agony at time 
of the institution of suit. The damages claim- 
ed was Rs. 20,000/- as general damages and 
Rs. 3,500/- as special damages. The plaint 
allegation was that the plaintiff had to incur 
Rs. 3,500/- as expenses for his treatment. ` 
2. The respondents who filed separate 
written statements denied that the bus was 
being rashly or negligently reversed. The bus 
was being reversed with due care and caution, 
slowly ‘sounding horn. The conductor was 
Standing at the foot board giving signal for 
reversing. The first respondent alleged that 
the accident happened because the plaintiff 
in his hurry to board the bus,..rushed to the 
entrance of the bus through the back side 
of the vehicle and sustained the injuries due 
to his own negligence. -The second respond- 
ent, driver, also . imputed carelessness and 
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negligence to the plaintiff. He denied any 
negligence on his part. Both the respondent- 
defendants refuted the plaintiff’s claim for 
damages. The quantum of damages claimed 
was also questioned by them. 


3. The trial court held that the siaii 
tiff has failed to prove that the accident oc- 


curred due to the negligent driving of the: 


second defendant and therefore dismissed the 
suit. Though the court had dismissed the 
suit, the court had considered what could 
have been awarded as damages to plaintiff 
if he had -succeeded in the suit. The court 
had found that the plaintiff had sustained 
personal injuries and suffered permanent de- 
privation of three toes as `a result of the un- 
fortunate accident. The court had also found 
that the aggregate amount that can be allow- 
ed as special damages in the case is only 
Rs, 863-25 ps. The court also held that in 
case the plaintiff had succeeded he would 
. have been entitled, on a reasonable and mode- 
rate assessment, to Rs. 5,000/- as general 
damages besides the special damages mention- 
ed earlier. However in view of the-finding 
on the main issue relating to the cause of 
accident, the plaintiff was held, not ‘entitled 
to claim any amount from the defendants rand 
the suit- was dismissed, but without costs in 
the circumstances of the case. The plaintiff 
has consequently taken up the matter in ap- 
peal to this court. 


4. The question (apparently simple in i 
posing the issue but bristling with difficulties 
in deciding the same) that arises for considera- 
tion by this court, is whether the second 
defendant had driven rashly and negligently 
while reversing the bus. As to how the acci- 
dent happened, we might first look into the 
respective case of the parties as revealed from 
their pleadings. Plaintiff states in para 2 of 
the plaint: 

“On 11-8-1967 the second defendant was 
driving the above said bus (K. L. T. 4606) 
via and in Changannacherry. At about 9.45 
a. m. on the said day the bus was in the 
premises of the Kerala State Transport bus 
stand, era in Vazhappally 
village. The plaintiff was also at the premises 
at that time, having gone there to board a 
bus to Kottayam. At the same time and 
` place the second defendant as driver reversed 
the bus from east to west rashly, negligently, 
without due proper and reasonable care and 
without sounding the horn, by the back side 
of the bus hitting him and a back wheel about 
6 feet in front of the back side crushed his 
tight toes.” 

The defendant’s version as to how the 
incident happened is given by the first de- 
fendant in para 2 of his written statement. 


“The buses reaching Changannacherry 
bus station yard enter the bus station through 
the southern side of a well at the eastern 
portion, ;of the station yard. The buses come 
round to the northern side of the well and 
are being reversed for. stopping near the wait. 


Kannu Rowther v. S. R. T. Corpn. (T. C. Menon J.) 
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ing shed which are on the western side of 
the station yard. On this particular day of 
accident also, bus was being reversed 
as usual very slowly sounding horn after it 
entered the bus station yard. The conductor 
was standing at the foot board giving the 
signal for Teversing and the 2nd defendant 
was reversing the bus carefully looking cat 
the right side of the bus. The plaintiff in his 
hurry to board the bus, rushed to the entrance 
of the bus through the back side of the bus 
and sustained the injuries due to his own 
negligence. The passengers are not expected 
to rush through the station yard before: the 
buses are parked at the bus station and while 
the buses are being reversed for parking. The 
2nd defendant or the conductor never expected 
that plaintiff will be. rushing to board the 
bus before it was being parked and both of 
them did not notice him since he a We e 
unaware through the. back of the ba The 
plaintiff in his hurry to board the bus sto pped 
and fell down and thus the saavoldable ac- 
cident took place.” 


5, From the evidence in‘ the case the 
following facts have emerged -(1) the place 
where -the ‘accident took place is not one 
which is out of botinds for passengers; 
(2) there were other.persons also standing 
who were able to remove themselves from 
the way of the vehicle which was being re- 
versed (D. W. 1 the conductor of the bus 
says: “(Malayalam omitted).” Page 2 of chief- 
examination; (3) the defendants have not even 
attempted to prove that the accident happen- 
ed because the plaintiff in his hurry to apponi 
the bus rushed to the entrance of the bus 
through the back side of the vehicle; and 
(4) it is not a case where immediately the 
plaintiff -was knocked down: the bus stopped 
because the left back wheel of the vehicle had 
crushed the plaintiff’s toes and the distance 
from the back wheel to the back side is 6 
feet (see mahazar Ex. P-3). 


«6. P. Ws.'2 and 3 are the plaintiff's 
Witnesses who speak about the accident and 
their version of the incident is more or less 
in conformity with the plaint- allegations. 
D., W. 1, the’ conductor of the bus in his evi- 
dence - ‘says about the occurrence: l 
[Original in Provincial Languagé omitted]. 

7. -Can the court find negligence on 
the defendants in the light of this evidence. 
No doubt the onus of proof that the defend- 
ant has been careless falls upon the plaintiff. 
Carelessness is to be proved on a preponder- 
ance of ‘probabilities. However in a limited 
number of cases the facts of the accident may 
of themselves constitute evidence of negligence . 
and the doctrine of res ipsa loquitur will apply 
in those cases. The Latin phrase ‘Res ipsa 
loquitur’ means the thing itself speaks. The 
Classic statement of the circumstances in 
which the doctrine will apply is by Erle, C. J. ` 
in Scot v. London and St. Katherine Docks, 
(1865) 3 H & C 596 at 601: l 

“There must: be reasonable evidence’ of 
negligence. But where the thing is shown 
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to be under the management of the defendant 
or his servants, and the accident is such as 
in the ordinary course of things does not 
happen if those who have the management 
use proper care, it affords reasonable evi- 
dence, in the absence of explanation by the 
defendants, that the accident arose from want 
of care.” 


8. When a bus is being reversed in a 
place — a bus stand — where there are found 
to be a number of persons waiting for the 
buses, the driver and conductor of the bus 
are expected to take extreme care and cau- 
tion. The bus being under the sole care 
and management of these persons the acci- 
dent would not have occurred in the ordinary 
course but for their negligence. In the in- 
stant case the defendants though they had 
a case of contributory negligence on the part 
of the plaintiff in their pleadings, have not 
substantiated the same in their evidence. 


9, Where a person had a right to 
cross a railway siding and was found crushed 
between the buffers of shunted trucks with- 
out any evidence of why he was there or 
how the accident occurred, the House of 
Lords held that there was a duty of care 
owed by the railway in their shunting opera- 
tions, that there was no evidence that the 
man shunting saw the deceased or warmed 
him, and that, therefore, there was some evi- 
dence of negligence on which the Jury could 
give a verdict against the company. Jones 
v. G. W. Ry., (1930) 47 TLR 39). 


10. In the case before us neither the 
driver nor the conductor of bus could explain 
in what manner the plaintiff was knocked 
down. That itself would indicate lack of 
reasonable care on their part. 

11. In Shyam Sunder v. State of 
Rajasthan, (AIR 1974 SC 890) Mathew, J. 
said at page 892: 


“The maxim res ipsa loquitur is resorted 
to when an accident is shown to have occur- 
red and the cause of the accident is primarily 
within the knowledge of the defendant. The 
mere fact that the cause of the accident is 
unknown does not prevent the plaintif from 
Tecovering damages, if the proper inference 
to be drawn from the circumstances which 
are known is that it was caused by the negli- 
gence of the defendant. The fact of the ac- 
cident may, sometimes, constitute evidence of 
negligence and then the maxim res ipsa loqui- 
tur applies.” 

Further down the learned Judge referring to 
Barkway v. South Wales Transport, ((1950) 
1 All ER 392) observed: . 


“The mere happening of the accident may 
be more consistent with the negligence on 
the part of the defendant than with other 
causes. The maxim is based on commonsense 
and its purpose is to do justice when the 
facts bearing on causation and on the care 
exercised by defendant are at the outset un- 
known to the plaintiff and are or ought | to 
be within the knowledge of the defendant.” 
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12. We might refer at this stage to 
a decision referred by the learned Additional 
Advocate General appearing for the respond- 
ents — Handerson v. Henry E. Jenkins, ((1969) 
3 WLR 732). The relevant passage that was 
relied on is the following from Lord Pearson’s 
opinion : 

“My Lords, in my opinion, the decision 
in this appeal turns on what is sometimes 
called “the evidential burden of proof”, which 
is to be distinguished from the formal (or 
legal or technical) burden of proof. Passages 
which bear upon this distinction will be found 
in Esso Petroleum Co. Ltd. v. Southport Cor- 
peron (1956) AC 218, 230-1 per Devlin, 
. and at pp. 242-3 per Lord Radcliffe, and 
in (1950) 1 All ER 392, 394-5 per Lord Porter 
and at p. 400 per Lord Normand. For the pur- 
poses of the present case the distinction can 
ie simply stated in this way. In an action 
for negligence the plaintiff must allege, and 
has the burden of proving, that the accident 
was caused by negligence on the part of the 
defendants. That is the issue throughout the 
trial, and in giving judgment at the end of 
the trial the Judge has to. decide whether he 
is satisfied on a balance of probabilities that 
the accident was caused by negligence on the 
part of the defendants, and if he is not so 
satisfied the plaintiff’s action fails. The formal 
burden of proof does not shift. But if in 
the course of the trial there is proved a set 
of facts which raises a prima facie inference 
that the accident was caused by negligence - 
on the part of the defendants, the issue will 
be decided in the plaintiff's favour unless the 
defendants by their evidence provide some’ 
answer which is adequate to displace the prima 
facie inference. In this situation there is said 
to be an evidential burden of proof resting 
on the defendants. I have some doubts whe- 
ther it is strictly correct to use the expression 
“burden of proof” with this meaning, as 
there is a risk of it being confused with the 
formal burden of proof, but it is a familiar 
and convenient usage. With this approach to 
the case, I must consider the pleadings.” 


13. The proved set of facts here, 
namely that the accident occurred when the 
bus was being reversed in a place where 
there were a number of persons, that neither 
the conductor nor the driver is able to give 
an explanation as to how the bus knocked 
down the plaintiff and the further fact that 
such an accident would not in the normal 
course have happened if reasonable care and 
caution had been exercised by the driver 
and the conductor, should induce us to decide 
the issue in plaintiff’s favour. - 

14. As pointed out in Woods v. 
Duncan and other connected cases (1946 AC 
401), by the House of Lords, tbe principle 
of res ipsa loquitur only shifts the onus of 
Pron in that a prima facie case is assumed 

be made out, throwing on the defendant 
the task of proving that he was not negligent; 
this dees not mean that he must prove how 
and why the accident happened; it is suficient 
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if he satisfies the court that he personally 
was not negligent. But in this case it 
not be sufficient to depend on the interested 
testimony. of D. Ws. 1 and 2 for coming to 
the conclusion that they were not negligent. 
Haass we hold that second defendant had 

ot exercised reasonable care and cantion 
when the bus was being reversed and he had 
acted rashly and negligently resulting in the 
accident crane personal injuries to the 
plaintiff. - 


15. Then the question is as to what 
are the damages to which the plaintiff is en- 
titled. The learned Additional Advocate Gene- 
ral appearing for the first ‘respondent-Cor- 
poration did not rightly question the fixation 

damages by the lower court at 
ps. na he strongly con- 
tended that fixation of the general damages 
at Rs. 5,000/- by the lower court is out of 
all proportion. The items under which the 
award of general damages in such cases are 
to be considered are these: (1) Pain and 
suffering (2) Loss of amenities of life and 
(3) shortened tion of life. In respect 
ering yall cannot look to a 
guidance on amounts 
kale d the S 
cular injury and the parti circumstances 
However as Sulmon, L. J. said in Fletcher v 
Auto Car and Transporters, (1968) 2 QB 329 
(CA) ) the plaintifP's economic and social posi- 
tion is irre t in matter. The normal 
compensation for the loss of an arm as such is 
ch man as-it is for a poor 
man. The plaintiff has lost three toes. We 
have to take into account the pain that was 
ie en et ech an ee 
cal operation rendered necessary by the inj 
fright at the time of the injury and fri 
reaction, fear of future incapacity and tne 
ent caused by the 
operation (see para 1140 Page 771—McGregor 
on Damages 13th Edition). In respect of 
damages for loss of amenities of life this head 
of damages concentrates on the entailment (sic) 
(curtailment?) of the plaintiff's enjoyment of 
life not by the positive unpleasantness of pain 
and suffering but in a more negative way by 
m ee ee 
sued beforehand. Oe points out 
here also as with pain and suffering it is 
virtually impossible to oe a clear guidance 


ae proper that the social 

z of the plaintiff. should d affect. the 
a McGregor, page 1145). 

16. The principles, on which an assess- 
mert for loss of tion of Life should 
y laid down by Court 


omic posi- 


ipa ee? 


Simon, Benham v. Gambling, (1941 
AC 157). The prime factor to be kept in 
mind is that what has to be valued is ‘the 
pr of a. redominantly happy life’ and 
M -to be n ‘a reasonable figure to 
‘be paki by .way of damages for the loss of 
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a measure of prospective’ happiness.’ It is 
necessary for the court to be satisfied that 
the circumstances of the ‘individual life were 
calculated to lead, on balance, to a positive 
measure of happiness of the victim 
had been deprived by the defendants’ negli- 
gence. If the character or habits of the indi- 
vidual were calculated to lead him to a future 
of unhappiness or despondency, that would 
be a circumstance for justifying a smaller 
award. 

17. After due consideration of the 
principles stated above, we do not consider the 
amount fixed by the court below as general 
damages, Rs. 5,000/-, calls for any- interfer- 
ence.: Therefore, we hold. that the plaintiff 
would be entitled to get as damages from 
the respondents Rs. 5 000/- towards general 
damages and Rs. 863-25 as special damages — 
thus altogether Rs. 5863-25. 

18. In the result, the appeal is allow- 
ed to the extent indicated above, namely, the 
plaintiff will be entitled to get damages to 
the extent of Rs. 5863-25 from the respond- 
ents-defendants. The plaintiff will get pro- 
portionate costs in both the courts from the 
defendanis. appeal is thus allowed to 
the extent indicated above and the judgment 
and decree of the court below set aside. 

Appeal partly allowed. 


es Gand 
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Kunjumangeli, Appellant v. Krishnan 
Namboodripad and others, Respondents. 

Second Appeal No. 664 of 1971, D/- 
20-3-1974. 

(A) Hindu Law — Partition — Remedy 

aggrieved minor. 

In the case of a joint family whether it 
be a Hindu joint family or a Marumakka- 
thayam tarwad, a valid arrangement for parti- 
tion may be made even if there be one or 
more minor members in the family. Such 

a partition would be effective and valid as 
Sani the minors also; otherwise the parti- 
tion could hardly ever take place. There- 
fore, the minor members who were on the 
party array in the suit for paroon are not 
entitled to question the validity of the parti- 
tion deed when they have not taken up a 
specific plea to that Ere and also when they 
have not chosen to reopen the partition. The 

of the aggrieved minor in such a 

case is to set aside the partition: and reopen 

it as far as he is concerned by separate pro- 
ceedings. (Case law discussed). 

(Paras 6, 8, 9) 
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P. K. K. Nair, for 
Sreedharan, for Respondent. ` 


JUDGMENT :— Plaintiff is the appel- 
‘lant. She is the daughter of a deceased mem- 
ber of a namboodiri family known as 
Kunnappilly Ilom. A partition was effected 
in the family in 1960, which is evidenced in 
the case by document marked as Ex. P1. This 
deed of partition was executed by 24 mem- 
bers of the family. The legal-guardians acted 
on behalf of the minor members. Besides 
these 24 members, there was at that time 
ancther member in the family, one Narayanan 
Namboodiripad, whose whereabouts were un- 
known. In the partition effected, shares were 
set apart to three ladies including the plain- 
tiff, who were not members of the Ilom, but 
who were daughters of deceased members of 
the Ilom on the ground that they were not 
given sthridanam-at the time of their mar- 
riage. Besides, one member an executant of 
the deed was allotted an additional share in 
view of the fact that she was a widow with- 
out any support. A share- was also set apart 
to Narayanan Namboodiripad earlier mention- 
ed. The family properties were thus divided 
into 29 equal shares. To tht branch of the 
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defendants were allotted 16 shares including . 


that which have been set apart to the plain- 
„tif. The partition deed is dated 20-7-1960. 


2. The present suit was brought for- 
ward by the appellant alleging that she is 
not being given income due on her share, 
and that she is entitled to a separate 1/16th 
share of the plaint schedule properties, which 
in the partition deed, had been set apart to 
the defendants. The suit is one for partition 
by metes and bounds and for giving the plain- 
tiff -separate possession of her 1/16th share. 
The plaint properties form B schedule, of 
Ex. Pl partition: deed. The plaintiff is not 
a member of the Ilom nor is she an execu- 
tant of the partition deed. By the diyision 
effected in accordance with Ex. P1, the Ilom 
got itself separated into four branches, of 
which the defendants are members of what is 
termed in the deed as the second branch. 
Defendants 1 and 2 are described in the 
plaint as the karnavan and seaior ananthira- 
van of the second branch. 

3. In the joint written statement filed 
by defendanis 1 and 2, they while admitting 
the execution of Ex. P1 took up the position 
that the plaintiff had beer given her sthridha- 
nam, and the provision in the document sett- 
ing apart the rights to the ladies (obviously. 
meaning those who had been married away 
from the illom) is invalid in Jaw. Minor de- 
fendants 6 to 10 through their guardian also 
took up the same stand. It will be relevant 
to extract the particular portion from their 
written statement : N 

(Original in Malayalam omitted.—Ed.) ` 


4, Defendants 11 to 15 who are also. 


minors and who were represented in the pro- 
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ceedings by -court guardian, only contended 
in a wild manner ibat the properties are not 
partitioned as claimed by the plaintiff, nor 
the minors’ assets in any way be prejudicially 
affected by the-plaint claim. 


5. The partition deed was marked as 
Ex. P1 as stated earlier. No. further evidence 
oral or documentary have been adduced is 
the case. The trial court passed a preliminary 
decree for partition allotting 1/16th share to 
the plaintiff. The District Judge, in appeal, 
held that as the interests of the minors were 
prejudicially affected by the provision in the 
partition deed granting shares to married 
daughters of the Ilom which was illegal, the 
minors are entitled to chalienge the validity 
of the said provision by way of defence in 
this suit. Therefore, the court held that in 
the circumstances, the plaintiff is not entitled 
to the reliefs prayéd for in the suit. 


6. I would hold that the view taken 
by the learned District Judge is erroneous in 
Jaw and his decision, therefore, wrong. From 
what has been staied earlier it is clear that 
not only the minors have net sought for 
setting aside the partition deed in proper pro- 
ceedings, even by way of defence in the suit, 
they have no case that Ex. P1 partition deed 
will. have to be reopened so far as they are 
concerned, on the ground of it being pre-. 
judicial to the interests of the minors. What 
they: contend is that the plaintiff should not 
be given, the share allotted to her as sach in 
Ex. Pi, while they themselves hold to the! 
Shares allotted in. the same partition deed to} 
the second branch as a whole. They do not. 
repudiate the partion deed as such. As! 
correctly contended by Sri P. K. Kesavan Nair,: 
learned counsel for'the appellant, second 
branch of the Ilom having been entrusted 
by the common Hlom with the share ‘agreed 


to be given to the appellant, defendants could 


not now refuse such share to her and enrich 
themselves at the expense of the other mem- 
bers of the Wom, who’ had agreed to the 
allotment of the share. The plaintiff’s share 
had been carved out from the shares of all, 
the members of the Ilom and entrusted to 
the defendants’ branch, which therefore was| 
in the position of a trustee as regards her! 
Share. The plaintiff being a. beneficiary to; 
tke trust so created could file a suit for imple- 
menting the trust, though she is not a party 
to Ex. P1. In the case of a joint family whe- 
ther it be a Hindu joint family or a Maru- 
makkathayam tarwad, a valid arrangement 
for partition may be made even if there be! 
one or more minor members in the family. 
Such a partition would be effective and valid 
as against the minors also; otherwise the parti- 
tion could hardly ever take place. Mulla in 


-his treatise ọn Principles of Hincu Law, 13thl 


Edn. at page 362 ‘says : 


“A partition by agreement, though en- 
tered into. during the minority of a copar- 
cener, is binding .on the minor unless it is 
unfair or prejudicial to the minor. Tf the 


114 Ker. = 


partition is unfair or prejudicial to the minor’s 
intere: *s, the minor may, on attaining majce 


Tity have ji'set aside. by proper proceedings l 


so far as regards himself.” 


7. The important decision on this ques- 
tion is the one‘reported in (1903).ILR 30 Cal 
738 (PC), Balkrishen Das v. Ram Narain 
Sahu. Speaking for the Privy Council Lord 
Davey said at page 752: 


“There. is no doubt that a valid agree- 
ineut for partition may be made during the 
minority of one or more of the coparceners. 
That seems to, .follow from tht admitted right 
of one coparcener T ages a partition; and 
(as has been said) if ¢~reement for parti- 
tion could not be made binding on, minors, a 
partition could hardly ever take place. No 
doubt if the partition was unfair or prejudi- 
cial to the minor’s interest3,, he might on 
attaining his majority, by proper proceedings, 
set it aside sc far as regards. himself.” 

This principle was accepted as regards Maru- 


makkathayam Tarwads. in: the case of P. T. 


V. Chirudevi v. P. T. V. Tarwad Karnavan, 
31 Mad LI 879 =(AIR 1917 Mad 845 (2)). 
Justice Mr. Sankaran Nair, speaking for the 
Divison Bench, said at pages 880 and 881 
(of Mad LJ). = (at p. 846 of. AIR): i 


“It is open to the members to entêr into 
an‘ arrangement for the management of the 
tarwad affairs: “It is opem to them also to 
divide the tarwad properties among them- 
selves. Such.a partition would ordinarily be 
binding on the minors; but if on. attaining 
majority they are able. to: show that they have 
been prejudiced; that partition could be re- 
opened so far as they are concerned and they 
would be awarded: the share which should 
. have been set apart ‘for them: ‘but subject to 
this, the partition is final as between: those 
who were parties to it.” 


A. subsequent decision of thé Madras High 


Court (Division ` Bench) — Nanikutti v. 
Achuthan Kutti Nair, 36 Mad LJ 529 at p. 
530 = (AIR 1919 Mad 573 at p. 574) reite- 
rates the same view. The above decisions 
- have been relied on by this Court in Achuthan 

v. Anandavalli Amma. 1959 Ker LJ 382 at 
p. 985. a 


&. The lower “appellate court “erred 
sericusly in- holding that the minor members 
of the Hlom who are on the, party array in 
this suit are cntitled to question the. validity 
of the partition deed Ex. P1. when they have 
inot taken ap a specific plea to that effect and 
also when they have not chosen to reopen 
the parition.. Not only do they not seek to 
‘treopen the partition but insist on holding on 
to the 16 shares allotted to their branch at 
kthe partition. In fact what they have done 
ts onl; to support the unfair contentions rais, 
ed by defendants 1 and 2, who as adult mem- 
bers of the Hlom were direct Parties to 
Ex. Pl. = T 

9. As ‘Sri koai Nair’ contended a 
partition “is a settlement of all claims . ‘and 
disputes betwéen members ‘of the family. For 


K. Assainar v. Malaba: Steamship Co. 


© cn e 


| a a 


A. LR. 


reopening a partition entered into between - 


all the adult members. ‘of the family on the 
ground that it is unfair or prejudicial to the 
minors’ interests the minors will have to get 
it set aside by proper proceedings so far as 
regards themselves. In such proceedings the 


partition would be reopened only on proof 


of unfairness or prejudice to minors and only 
so far as they are concerned. The adult mem- 
bers who were parties to the partition would 
be bound by every term of the partition ar- 
rangement. Consequently it follows that in 


` such. proceedings to reopen the partition all 


members of the family who were parties to 
the partition should also be parties-so that 
equities amongst all could properly be work- 
ed out. Sri K. Sreedharan, learned counsel 
for the -respondents,. who strenuously support- 
ed the judgment of the lower appellate court, 
referred. to a Full Bench decision of this court 
in Mathew v. Ayyappankutty, 1962 Ker LT 
61 = (ATR. 1962 Ker 164) (FB) and im parti- 
cular to the observations therein at pages 82 
and 83 —- paras 56'to 61 — where it is said 
that it is.not always. necessary that a party 
entitled to avoid a transaction: not binding 
on him should sue for its. rescission. He can 
himself avoid it by an -unequivocal act. re- 
pudiating it. Certainly nobody would have 
any quarrel with this proposition. - One can- 
not, however, ignore all- the difference: be- 
tween a case where a junior member of a 


joint .family questions an alienation effected]. 


by the. manager of the family without neces- 
sity or benefit to the family and a case where 
a member of a family who was a minor at 
the time of partition effected by. all the adult 
members of the family wants, to réopen it 
on the ground that the partition is unfair and 
prejudicial to the others. . The weighty obser- 
vations of the Privy Council, quoted earlier, 
support the view that I have taken that the 
aggrieved minor will. have to. set aside the 
partition and reopen it as far as he is con- 
cerned by separate proceedings. 


¥). In ‘the result, the second appeal 
is allowed with costs, the judgment and decree 
of the lower appellate court are set aside and 
that of the trial court restored. 


Pees allowed. 
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~K. BHASKARAN, J. 
Hajee K: Assainar. Appellant v. The 
Sa peasy Company, Ltd.. Respond- 
t 


(S.A. No. 958 of 1971, Dj- 13-3-1974. 


. ` (A) Carriage of Goods by Sea Act (1925), 
Sch. Art. HU, Rule 3-— Notation, of “weight 
declared by the shippers, but not. checked” — 


of 
ponsitility and liability on the part of carrier 
for sho. tage. 


pi“ 


1975 . 


Where the bill of Jeading is} subject: to 
the notation “weight. declared by - the: shipper 
but not checked” it is indicative of disclaimer 
_ of responsibility. and liability. =" a 
Tt is open to carrier tó contract out' of 
his - liability..". No presumption arises ’ merely 
on the ground that certain quantity las been 
sientioned in the ‘bill of lading when what has 
been noted has been qualified by the further 
statement that the weight was declared by. the 
shippers, but not checked by the carrier, In 
such a case, the carrier could not be -held 
responsible for shortage when there is. no 
acceptable proof that the. actual weight was 


as noted in the bill of, lading at the time of | 


shipment. Case lasy referred. 

a (Paras 5,. 6) 
Cases Referred : Chronological ' Paras 
(1970) 74 Cal WN 5 = 1970. Mer LR 182 5 
. (1966) 70 Cal WN. 307 5 
(1962) AC 60 = (1961) 3 All ER 684 . 5 
AIR 1955, Mad 602 -= (1955) 2 Mad LJ ae 


AIR 1927 Mad. 671 = 2 Mad LJ. 693. 3 
AIR 1923. Màd 523 @ = 17 Mad LW 363 


5 
(1917) 2 KB 664 =. 5 
(1906) 1 KB 237 = ’ 25 
(1896) AC .70. | 5 
(1871) LR 2 Se & Div 128 = 25 LT 317 5 
(1867) LR 2 Exch 267 = 36 LJ Ex. 149 | «5 


-T. L. Viswanatha: Iyer, E. R. Venkites- 


waran and K. N. Sivasankaran, for Appellant; 


K.- V. R. Shenoi, P. K: Kurien, V. Desikan, 
K. A. 'Nayär, C.. M:- Ramachañdra Menon 
and K. Sundareswaran, for Respondents. “ 


‘ JUDGMENT :— ` The only point that 
calls for' determination in this second appeal 
relates to the nature’ and’ extent of the liabi- 
lity ‘of a carrier: for short delivery in terms 
of weight in'.a.case in which the number of 
bags and weight noted in the Bills of Lading 
ate qualified’ by the notation (rubber stamp 
seal); Weight ‘declared: by the shippers, but 
not checked.”' °° 


OB, ‘The plaintiff. was.-tho .consignee is 
respect | of 2000 bags -of sugar purchased by 
him through his commission. agent, P. W. 2, 
from a Sugar .Factory at Kakkinada and 
shipped from Vizagapatam in ‘S. S. Janani 
belonging to.the defendant Steam Ship Com- 
pany, under Exts, P-1; P-1(a), TO and- P-2, 
Bills of Lading, which showed the weight of 
ach, bag to.be 101 Kgs. . The. Laas gabe for- 
warding and clearing agent, P..W. 1, at the 
time of delivery at Cochin, ead that there 
was shortage of contents in 40 bags, and on 


Survey . being done at his instance, it was ` 


revealed. that the shortage, came to 1002: Kgs., 
and a shortage. certificate to that effect was 
issued by the local agents of the -defendant 
' Steam Ship Company. The. plaintiff’s suit. -is 
one for recovery- of the re of the- slackage 
by. way . of. Saar from ‘th endant: 
3.. W. 2 in -his nit EP deposed 
ist Wl aes the ee be Need 
at the factory and that:the weight: was found 
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to be.:as mentioned: in- the: Bills- of aaa. 
He also stated. that he had.checked the weight 
of -cerfain bags- tuken at random from -the 
whole. lot at the time when. they were kept 
in. the shed belonging ‘to the shipping agents 
and. found it to be correct! Believing this evi- 
dence. of P: W. 2, and taking the view that 
the shipping company was bound by ‘the state- 
ment -in the. Bills of Lading: in. regard to 
weight,; the trial. court decreed. the suit. The 
view. aes oy the, first appellate court was’ 
that P. 2s evidence. that he had- found 
the cel correct could not- be accépted as 
conclusive ‘as: the possibility of shortage oc- 
curing; during the transit -óf the goods from 
Kakkineda to Vizagapatam when the consign- 
ment was not accompanied-by the agents of 
the. plaintiff or the: defendart could not be 
tuled-out...:‘The first appellate..court farther 
held that the weight noted in the Bills of 
Lading was subject to the endorsement incor- 
porated. by the rubber. stamp seal, “Weight 
declared by the shippers, but not checked”, 
and .as such, the weight noted in the Bills of 
Lading cannot. be treated as -prima, facie evi- 
dence against the carrier so as to shift the 
burden of proof on the question of initial 
Weight. from. the shippers to, the carrier. 


A Sri- Te L. Viswanatha. Iyer, the 


learned counsel ‘for the appellant, argues that 


the provisions contained in Article II, Rule 3 
of the Rules. relating - to. the Bills of Lading 
as coptained in >the schedule: to the Indian 
Carriage of Goods by Sea Act; 1925, make 
it, obligatory on: the part- of the ship owner 
to, note..the loading marks, -the number of 
packages. and the weight of the- goods in the 
Biil of. Lading; and- the carrier, in this case, 
having.,noted the weight in Exts. P-1, P-1(a), 


_P-i(b) and ‘P-2, Bilis,.of. Lading,- cannot be 


heard. to say.that the onus .to. prove the initial 
burden is on the shippers. Rule 3 of Art.. Ti 
referred, to above. reads as follows :— 


13) After ` receiving - the < goods. into his 
charge, the RRT or the master or agent of 
the carrier, shall; on: demand ‘of the shipper, 
issue- to the’ shipper bill ‘of lading. showing 
among’. other. things—- 
a "The loading marks’ necessary for iden- 
tification- of the goods as-the:same aré 
4 . furnished: in-writing by the shipper bc- 
‘'  . fore the loading of-such goods starts 
“o cn, provided such’ marks are stamped or 
e otherwise shown clearly: upon the goods 
~- df uncovered, or on the cases on. cover- 
a a ings in. which such goods are contained 
°-  -:in such. a -manner:as should ordinarily 
ee 2 remain. legible. -until ~the end of e 
“Voyage : Jr 
O Either ‘the: dabe ‘of ‘packages or 
-t.e prices, or -the..quantity:: or weight, às 
T ‘the case may be.as furnished in. writ- 
: ing. by the shipper; ` 
3 O The apparent : order » and condition of 
‘the. goods; ncs i io 1. 
Provided that no carrier, master or agent 
of the carrier,- shalt be’ bound: fo state or 
show_in the bill of lading any marks, number, ` 
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quantity, or weight which he had reasonable 
grounds for suspecting not a y to re- 
present the goods actually received or which 
he has had no reasonable means of checking.” 

From the proviso to the Rule quoted above 
it is evident that the carrier is at‘ltberty to 
contract out of the liability with respect to 
loading marks, number, quantity or weight, if 
he had reasonable ground- for suspecting that 
what has been noted by the shippers: does 
not accurately :‘ represent the particulars of 
the goods actually received or he has had no 


reasonable means of checking the goods with 


reference to. the particulars noted in the Bills 
of Lading. It is in this background that the 
implication of tig notation “Weight declared 
by the shippers, but not checked”, introduced 
in the Bill- of Lading by rubber stamp seal, 
becomes relevant for consideration in this 
case 


5, ETE cere tb omnes oe ais 
decisions cited before me in ort of the 
respective contentions advanced by the par- 
ties. In Subramania Chetty v. British Indian 
Steam Navigation Co. Ltd: AIR 1923 Mad 
523 (1), the view taken was: ` 

“Burden is on the plaintiff.to prove shor- 
tage where the bill of lading expressly says 
‘weight contents: and value when shipped 
unknown’.” 

It was held’ by a Division Bench of the 


Madras High Court. in Haji .Shakoor Gani 


Sait v. B: L S. N. Co. Ltd., Madras, AIR 
1927 | Mad 671 that— 


AEE “the clause in the Bill of Lading | 
relating to re-shipment or. re-exportation did v 


not cover only the re-shipment or, re-exporta- 
tion in the course of the voyage covered by 
the Bill of Lading but also extended to goods 


which had been previously re-shipped or re-. 


exported and hence the-shipping company was 
protect 

The learned -counsel for the apoa aae 
reliance on: the decision of R. M.. Datta, J. of 
the Calcutta High Court in Union. Carbide 
India Ltd. v. Jayanti Shipping Co. (P) “Ltd., 
(1970) 74 Cal WN 5 to press the contention 
elses abst a aienilaert ere ndr 
dence of the weight of the goods ped. 
In that case considered by theCalcutta High 
Court the first plaintiff had shipped on board 
the defendant’s vessel s. s. ‘Krishna Jayanti’ 
a consignment of 499 paper bags of Indian 
Polythyelene weighing. 12735 Kgs. from Bom- 
bay .Port to Calcutta Port. When the dis- 
charge:.of the cargo was completed on arrival 


at Calcutta Port, out.of the consignment 52° 


elene weight 1300: Kgs. were 
not deliv In respect of. the goods deliver- 
ed, there was a shortage.to-the extent of -607 
Kgs.. -of Polythylene, and-out of the goods 
delivered, a portion weighing 293 Kgs. was 
found to be in a damaged and: deteriorated 
condition. ‘The defendant -shipping ‘company 
admitted the Bill of Lading, but sought to 
protect itself by relying on the various: terms 

contained therein. The number, packages and 
'-the gross weight were noted in the Bill of 


bags of Po 
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Lading. It was further mentioned. therein 
that the freight was. payable in Bombay and 
that the goods were shipped in apparent good 
order and condition on board the said. vessel. . 
It has to be noticed here that the.gross weight 
noted was. under the heading “said to weigh.” 


The observation in paragraph 18 of the Judg- ng 


ment, at page 10, is as follows :— 


“It follows, . therefore, that the bill of 
lading in suit is prima facie evidence of the 
booking of 499 paper: bags of Indian Polye- 
thylerie weighing 12735-Kgs, gross.” 
It has, however, to be noted that this was a 
case in which the written statement- contained 
` a clear admission on the part of the defendant - 
(ship owner) that the goods (polyethylene): and 
the quantity as mentioned in the Bill of Lad- 
ing were correctly loaded on board ‘the ship. 
In that .case though the weight noted in the 
Bill of Lading was in a limited sense qualified 
by the heading “said to weigh”. under which 
it (weight) was noted, there was no specific 
disclaimér as to the weight shown. These 
peculiar, features were pointed out in the said 
judgment itself to distinguish the observations 
of A. N.. Roy, J. in Pannalal Kishanlal v.- 
'O. S. Kaisha, (1966) 70 Cal WN 307 in which 
after having ‘considered rather elaborately the 
well-known decisions in Henry Smith & Co. 


vV. Bedouain Steam Navigation Co., (1896 AC 


70); Co nia Naviera Vasconzada y. ‘Chiir- 
chill & SI, (1906) 1 KB 237; Mclean.and Hope 
V. Fleming; (1871) LR- 2 SC &. Div 128; 
New Chinese ee Co; Ltd. v. Ocean 
Steamship’ Co. , (1917) 2 KB 664; Jessel 

. Bath (1867) in 2 Ex 267 and Att. Gen> of 
Ceylon v. Scindia Steam Navigation Co. Ltd., 
(1962) AC 60, in paragraph 27, at page 317, 
it has been held as follows :— 

OER .... Kt is essentially a a` question of. 
Cian or contract. „between the., parties.. In 
the present. case I am of opinion that there 
is specific, disclaimer as to number. ‘Taking 
into’ consideration the principles to which J] 
have referred aud the decision on which coun- 
sel relied and which were cited at the Bar 
the’ proposition is that a bill of lading. dis- 
claiming liability.as to number of ‘quan 
-is first: not conclusive against the shipowner 
and secondly it does not offer any prima facie 
evidence and has no probative value. I` “am 
therefore -of opinion that the bill of ‘lading 
does not amount to prima facie evidence.” 
“The. plaintiff’ in “Pannalal’s: case ‘referred to 
above was'the endorsee of a Bill of Lading. 
of the consignment of 215 bags of Damar 

shipped from the ‘port of Bangkok on 
ee ship ‘s. s. Bangkok Maru’, the 
plaintiff received only 74 bags and there was 
a’shortage of 141’ bags for which the Commis- 
sioners ‘for the Port of Calcutta had issued à 
short certificate. The Bill of Lading in -that 
case contained the’ following words :— l 


“Shipped on board by the -shipper herein- 
after named, the goods or packages said to 
contain goods hereinafter mentioned, in ap- 
parent good. order and condition.” : . 
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Lading there was a notation: 


“Ship not responsible for cover torn, short 
of weight and/or any condition of contents.” 
The distinction between:'the ‘case reported in 
(1966) 70 Cal WN ‘307 on the one hand -and 
(1970) 74 Cal WN 5 on the other is fairly 
clear. 
out by R. N. Datta, J., in the written state- 
ment there was an admission that the goods 
(Polyethylene) and the quantity and . the 
weight mentioned in the Bill of Lading were 
correctly loaded“ on board the ship, whereas 
there is no such specific admission in -the 
former case. In the present case the weight 
noted in the Bill of .Lading is subject to the 
notation “Weight declared by the shippers, 
but not checked”, and that is indicative of the 
disclaimer of responsibility . and liability. on 
the part of the carrier. The learned counsel 
for the appellant also seeks to rely on the 


decision of Basheer Ahmed Sayeed, J. in . 


Home Insurance Co. v. Ramnath & Co.. AIR 
1955 Mad 602, wherein construing the clause 
“shipper’s risk” it was held as follows :— 


“Tn my view, the clause in question does 
not imply that in cases of total loss or non- 
delivery of the entire goods there is a total 
exemption from liability of the carriers. _ 


The term “shipper’s risk” should only 
mean such loss and such damage that might 
arise consequent upon the goods being put 
on the deck which of course will have to 
be proved by the shipping company. The 
loss must be related to the goods being ship- 
ped on the deck. Therefore, in my view, de- 
fendant 1 -must be held liable to the 
plaintiff for the value of the goods as decreed 
by the lower ‘Court. The clause that the 
goods are shipped on deck at the. owner’s risk 
will not be of any avail to defendant 1, in a 
case where the goods are totally lost and 
never delivered”. 


It may however be noted that in ‘the same 
judgment it has been observed earlier that 
there could certainly be no doubt that’ any 
‘carrier can contract himself out of his liability 
by entering into specific terms and: conditions 
with the shippers of the goods. But in such 
a case, it will depend upon. what exactly is 
the significance and scope of the contract 
which has been entered. into between the ship- 
ping company and the shipper ofthe. goods, 
The intention of.the contracting parties in ‘the 
nresent case can be gathered by co 
-easonably 
“Weight declared by the shippers, but not 
checked”. - It is very. clear that the shipping 
company did not want to acknowledge the 
correctness of the ‘weight shown in the’ Bill 
of Lading, or risk any liability arising out of 
the weight noted in the Bill of Lading. ` 


6.. Sri KO A. Nayar, the learned 
counsel for: the respondent, has -brought to 
my notice the following passage at page 60 
of Scrutton on Charterparties ' ‘and Bills of 
Lading (Seventeenth Edition) ; 


D. Anantha Prabhu- v. Dist. Collector, Ernakulam ` 
Across the particulars set out in the Bili of > 


‘In the latter case, as has been pointed . 


. Shippers, but not checked”. 


the implications: of the notation 
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“The master or broker cannot bind the 
owner. or principal by signing bills of lading 
for goods that were never shipped at all; but 


the bill of lading is prima facie evidence that 
. they. were shipped,.and the burden of dis- 


proving it lies-on-the owner. But where the 
Statement of the amount or quantity of the 
goods in the bill of lading is qualified by such 
words as ‘Weight or quantity unknown’, the 


_ bill of lading is not even prima facie evidence 


against the shipowner of the amount or quan- 
tity shipped, and the onus is on the cargo- 
owner of proving what in fact was shipped”. 
In the instant case,.even though the bills of 

lading evidenced by Exts. P-1 series and P-2 
mentioned the quantity of sugar, it was sub- 
ject to the-further condition that the carrièr 
had not accepted it when the endorsement on 
the bill of lading is “Weight declared by the 
In the light of 
the decision which holds that it is-open to the 
carrier to- contract out of his liability, I am 
of the view that the first appellate Court was 
correct in holding that the plaintiff did not 
succeed in establishing that the weight of the 
goods shipped was actually as noted in the 
relevant bill of lading. No presumption as 
was sought to be raised by the learned counsel 
for the appellant arises merely on the ground 
that certain. quantity has been mentioned in 
the Bill of Lading, when what has been noted 
is qualified’ by, the further statement that‘ the 
“Weight was .declared by. the shippers, but 
not checked” by the- cartier, In other words, 


‘it indicates that though the shipper declared 


the weight of the sugar that: was shipped, th 
shipper did: not take the trouble of. satisfying 
the carrier that the weight mentioned in the 
Bill of Lading was correct. It is therefore, 
clear that the. carrier could not have been 
held responsible for the- shortage when there 
is no acceptable proof that the actual weight 


of the 40“bags concerned was as noted: in the 


Bill of Lading at ‘the time of the shipment. 


ee ee Tn this view the. second appeal is 
without merit, and is therefore dismissed; but 
in the circumstances of the case I direct the 

parties to bear their respective costs. 
Pppsal dismissed. 
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GEORGE VADAKKEL, J. 

D. Anantha Prabhu, Petitioner v. The 
District- Collector, Emakulam and another. 
Respondents. ; 

“ Original Petn. No. 1129. of 1974, D/- 5-3- 


1974. 

(A) Constitution of India, Rid 14; 19 (1) 
(a) & (b) — Loud speakers, ban on — Per- 
mission to use public place (belonging to 
Government) subject to condition that mike, 
loud-speakers etc. should not be used — 
Validity of condition — (Arts. 19 (2) and 14). 


GR/ GR/ C846/74/VBB 
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By usage a right to hold meetings on 
public premises would be created.. AIR.1969 
SC`966, Relied-on. ` | - (Para 4) 


- Held : ‘the. general ‘public have ʻa right. to 
assemble peaceably and :without arms. (as 
envisaged in ‘Article 19 (4): (b) ) and ‘subject. to 
any valid regulations and restrictions, on the 
Durbar Hall Ground in the city of. Brankulam, 
AIR- 1973 SC. 87, Relied om- . (Para 4 


i Freedom, of : speech and expression con- 
notes freedom: of ‘audience to receive- ideas 
and -information without any interference and 
obstruction and freedom of the speaker or 


the person who wants to express his’ ideas and’ 


Opinions tọ speak or express himself in such 
a way..that his ideas and opinions are effective- 


‘ly communicated to the audience. But at, 


the same time the State can regulate: the use 
of Joud-speakers and-méchanical or other con- 
trivances to amplify- sound. How far such 
‘regulation can go. is entirely a different ques- 
tion. (1973) 2 a ER a Be Relied on. -> 
- (Para 7) 
Condition in ‘the permission to use the 
Durbar Hall Ground in Eranakulam granted 
to R. S. S. for conducting the annual day 
celebration, that ‘mike, loud-speaker etc. 
should not. be! used at-any ‘time’ amounts to 
infringement. of -> the -fundamental right of 
freedom of speech and expression in that the 
‘said ‘condition ‘stands across the person’ who 
speaks or expresses and the persons to whom 
he speaks or expresses effectively imposing 
restraints on icommunication between them 
which: is the essence of the freedom of speech 
and expression and without which that free- 
dom is futile and meaningless. - (Para 9) 
The ban is not-a‘ reasonable restriction 
justifiable under Art. 19 2), AIR 1971 SC 
2486, Rel on. (ara . 10) 


Denial of right re use mikes and loud- 


speakers on. the basis of the. opinion formed - 


or decision ‘taken not to grant such permis- 
sion ‘except in exceptional circumstances’ is 
in such circumstances violative of Art. 14 


of the Constitution. AIR 1967 SC 1836 (1845): 


arid AIR 1973 SC'87, Referred. (Para 11) 

(B) Constitution of India, . Art. : 226 — 
Relief. — Petitioner granted permission to nse 
public place by authorities subject to condi- 


tion that mike, loud-speakers, etc. should not — 
be used — Writ proceedings to quash pro- 


ceedings and.also. for mandamus directing 
sanction of use of mike, loud-speakers, ete. — 
Condition found invalid — Relief. 


' Where the etitioner: under Article. 226 
had been granted permission to use. certain 
public place for the annúal day celebrations 
but the permission was subject to the condi- 
tion that. mike, loud-speakers etc. should not 
bé used, and the ‘said condition was found to, 


be invalid and violative of Articles 14 and 19 


(1) (a) and the petitioner had ‘asked for cer- 
tiorari quashing’ the proceedings granting per- 
mission aş well as for mandamus directing the 
grant of permission use ` mse. —— 


kers, etc. Ve 


[Pr. 1] D. Anantha Prabhu v. Dist. Collector, Ernakulam- (Vadakkel J.) 
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Held, that reading all the reliefs together, 
what the petitioner sought was -that the use 
of mike, loud-speakers, etc. at. the meeting 
should not be prevented ‘by. the authorities. 
relief. could be | granted to the petitioner by 
expunging or quashinig the illegal condition. 
AIR’ 1960° SC 321 and AIR 1958.SC 845, 


Rel. on. | (Para 13) 
Cases Referred : _ Chronological Paras 
AIR’ 1973 SC 87 = 1973 Cri LJ 204 4,7 

1] 


(1973) 2. AN BR -251 . 6 
AIR 1971 SC 2486 = 1971 Cri LI.1721 7, 
10 


AIR 1969 s 966 = 1969 Lab IC 1368 4 
AIR 1967 SC ‘1836 = (1967) 2 SCA 523 1] 
AR 1963 Guj 259 = (1963) 4 Guj LR 209 

6, 8 
AIR’ 1961 SC 884 = (1961) 3 SCR 423 `å 
AIR 1960 SC 321 = (1960) 2 SCR 146 13 


AIR 1958 SC 578 = 1959 SCR 12 ` 4 
AIR. 1958 SC 845 = 1958 Cri LJ 1355 13 
(1949) 336 US 77 = 93 L ed 513° 6 
(1948) 334 US 558 i 6 
(1942) 315 US 568. = 86 L ed 1031 6 
(1939) 307 US 496 = 83 L ed 1423 4,6 
(1939) 308 US 147 =.84 L ed 155 ` 6 
(1938) 303 US 444 = 82 L ed 949 . 6 
- K. Ramakumar, for Petitioner; Govt. 
Pleader; for Respondents." 
ORDER :— The petitioner, who is the 


Secretary of- thé Cochin Branch of the Rash. 

treeya Sevak ` ‘Sangh (for Short, Sevak Sangh). 
moves for a mandamus to direct respondents 
Nos. 1 and 2, the District Collector, Erna- 
kulam; and the City’ Commissioner of Police, 

Ernakulam, respectively, to sanction the use 
of Mike, Loud Speakers or such other Ampli- 

fier appliances’ by the petitioner :and the 
organization he represents. He also’ prays 
for a’ certiorari quashing Ext. P2 proceedings 
of -the ‘Ist respondent. By Ext. P2 proceedings 
dated 15-2-1974 the 1st respondent ‘accorded 
sanction to use the Durbar Hall Ground in 
this city!.for conducting the annual day cele- 
brations of. the Sevak Sangh subject to three 
conditions, the first of which is that “mike, 

loud speaker etc: should ‘not be ‘used: at any | 
time.” -The petitioner’s ‘complaint -is- against 
the imposition of this condition, and he’ seeks 
the aid’ of this Court to use mike, loud 
speakers etc: at the annual day - celebrations 
of the Sevak Sangh to be held on 10-3-1974 
(it is averréd in.the petition and submitted 
at the bar, that the celebrations are decided 
to be conducted between 5 p> m. and 8.30 
p. m: on that day) at the Durbar Hall Ground,’ 
Mr. Ramkumar, the learned counsel for the 
petitioner relies on’ Article 19-(1) (a) and (b) 
of the: Constitution and submits that the’ 
fundamental rights guaranteed to citizens by: 
these clauses could be curtailed only in the: 
manner provided for by clauses (2) and (3) 
of that article. The learned counsel also 
questions - the: jurisdiction. of the Ist respond: 
ent to impose: such a condition, and further 
attacks: jurisdiction, if any, on the ground 
that there are no: ee or lines to guide 
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and regulate the exercise ‘of ‘jurisdiction: Ac 
cording to the learned Senior Government 
Counsel who appears on behalf: of the ‘res- 
pondents, the petitioner has no--fundamental 
right to use mike and’ loud’ speakers: inthe 
Durbar Hall Ground which’ is Government 
property. He submits that admmistratively. 
the power to regulate the user of -thé: ground 
is vested in the Ist respondent, that he can 
impose any condition in exercise of his power 
to regulate the user, and' can:even refuse 
sanction to hold the celebrations without ‘as- 
sighing .any reason. i . ay eE 
2; The primary question ‘that arises for 
consideration is whether members of. the gene- 
ral public have a right to assemble peaceably 
and without arms (as envisaged in Article 19 
(1) (b)) in the Durbar Hall Ground. If the 
answer to the above question is in the affirma- 
tive a. further question arises regarding the 
scope of Article 19 (1) (a) which guarantees 
freedom of. speech and expression; whether 
that freedom extends to use of mechanical or 


other contrivances to amplify sound and how - 


far the State or its officers can regulate. or 
restrict such user. Thirdly, this case. raises 
the question. whether in the-absence of any 
guidelines (admittedly there are no rules. or 
regulations of executive orders) the power, if 
any, of the Ist respondent to sanction or not 
to sanction Public assembly; and/or the, use .of 
mike, loud speakers etc. on Darbar Hall 
Ground is arbitrary as enabling him to dis- 
criminate between persons, without just classi- 
fication. e E Ba 
. 3." Petitioner in paragraph 3 of. his 
petition stafes as follows :— i ea. 
“The said ground had. been used on pèr- 
mission by the Sangh itself on many -prior 
occasions in 1958, 1960, 1962 and 1971. The 
said ground is used not only. by religious/ 
cultural organisations, but also by political 
parties for holding public meetings. On such 
occasions Microphone and Loud Speakers are 
freely used even till mid-night. On occasions 
like the festival in the adjoining Siva. temple, 
Amplifiers are used round the clock for about 
7 days. Organisations such as the Chinmaya 
Mission and the Panthicost Sabha use the 
ground for religious discourses. for. continuous 
days using Loud Speakers usually 
and 8 P. M. 
cost was conducting one such function con- 
tinuously for about 20 days.” 3 | 
These averments are substantially admitted in 
_paragraphs 2 and 9 of the counter affidavit 
of the ist respondent. In the reply affidavit, 
in paragraph 3, the’ petitioner further states 
that “the ground has been from time immemo- 
rial used as a public-resort.” The petitioner 
filed C. M. P. No. 3355 of 1974 seeking per- 
mission to amend the original petition by 
adding an additional ground. B (b).. That 
petition -was not and was allowed by 
me.: In. Ground B (b) the petitioner ‘states: ; 
“The Durbar Hall ‘Ground. Cochin ‘has 
been from time immemorial ‘used. by. the Pub- 
lic as matter of right: for: conducting ' festivals, 


About 15 days back the Panthi-. 
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public meetings. Even during the time of the: . 
Maharajas'the ground. was ‘being used as of 
right bythe public for.the above mentioned 
purposes.” . Pe hy, e 
The additional counter . affidavit filed by. the 
Ist respondent .does..not controvert the state- 
ment regarding the immemorial user by the 
public, though. it ig denied that such user was 
as of right. The right-of the general public 
to..assemble on the ground.in question ae to 
be determined .with the above admitted or 
non-controverted facts in view. ae 

4, .` In Railway Board, New Delhi v. N. 


Singh, AIR 1969 SC 966 the Supreme Court, 


with. reference to the right to hold meetings 
on the premises owned by the Northern Rail- 
way said : -` . i i 

“It was not disputed that the Northern 
Railway is'the owner of the- premises in ques- 
tion: The fact tbat the Indian Railways are 
State undertakings does not affect their right 
to enjoy their properties in the same manner 
as any private individual may do subject only 
to such restrictions as the law or the usage 
may place on them. Hence. unless it is shown 
that either. under law or because of some 
usage the railway servants have a right to 
hold- their meetings in railway premises, we 
sce no basis ‘for objecting to the direction 
given by'the ‘General Manager. There is no 
fundamental right for any one to hold meet- 
ings in government premises. If it is other- 
wise there-is bound to be chaos in our offices. 
The fact: that those who work in':a piblic 
Office can‘ go there- does not confer-on them 
the-‘right . of holding:a meeting at that office 
even: if it be the ‘most convenient place to 
do so.” ` OERE aa : 
This passage recognises the principle that by 
usage ‘a right to hold meetings on public pre- 
mises: would be created. Referring to ‘this 
decision, and quoting a subsequént passage 

crein, VIZ. a g 

. “The fact that the citizens of this coun 
have freedom of speech, freedom to acerbic 
peaceably" and freedom to form associations 
or unions does not mean that they’ can. ex- 
aay those freedoms. in whatever place they 
please.” a, 
Sikri, C. J. who spoke. for himself and for 
A. N.:'Ray, J. (as he then was) and Jagan- 
mohan Reddy, J. in Himat Lal v. Police Com- 
missioner, Ahmedabad, AIR 1973 SC 87 said: 
r: -This is true but nevertheless: the State 
cannot by law abridge or take away the right 
of assembly by prohibiting assembly on every 
public street or public place. The State can 
Only make regulations in aid of the right of 
assembly of each citizen and can only impose 
ir ig le restrictions in the interest of public 
order. 


_. This Court in Babulal Parate v. State of 
Maharashtra, (1961) 3 SCR 423 at p. 438 =. 
(AIR: 1961 :SC 884) rightly observed: .- 

“. “The right of citizens to take out. proces- 
sions orto‘ hold.'public -meetings flows from 
the right in -Article 19°(1) (b) :to’ assemble 
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. peaceably and without arms and the right to 
move anywhere in the territory of India.” . 
Mathew, -J. in his separate. but concurring 
judgment said as follows: 


'- “Public meeting in open spaces and public 
streets forms part of the tradition of our 
national life. In the pre-Independence days 
such meetings have been held in’ open spaces 
and public streets and the people have come 
to regard it as a part-of their privileges arid 
immunities. The State and the local authority 
havea virtual monopoly of every open space 
at which an outdoor meeting can be held. If, 
therefore, the State or Municipality can con- 
stitutionally close both its streets and its parks 
entirely to chat it meetings, the: practical: result 
would be that it would’ be im 
‘any open air meetings in any 


ge city. The 


real problem is that. of reconciling the city’s 


function of. providing for the exigencies of 
traffic in its streets and for- the recreation of 
the public in its parks, with its other obliga- 
tions, of providing adequate places for public 


discussion in order to- safeguard the guaranteed. 


Tight of public assembly. The. assumption 
made by Justice Holmes is that a city owns 
its parks and highways in the. ‘Same sense and 
with-the same rights .as a te owner owns 
his property with the right exclude or admit 
anyone he pleases: ‘That.may. not accord 
with the concept of dedication of public streets 
and parks. The parks are. held. for .public 
and the public streets: are also held for the 
public. It is doubtless: true that the State or 
local authority can regulate.its property in 
order to -serve its public purposes. Streets 
and public -parks scat primarily for other 
purposes and the social interest promoted by 
untrammelled exercise _ of freedom of utter- 
ance and assembly in public street must yield 
to social interest which prohibition and regula- 
_ tion of speech are. designed to protect. But 
there is a constitutional difference between 
reasonable regulation and arbitrary exclusion. 


‘The framers of the Constitution were 
aware that public meetings were being held in 
- public- streets and that ‘the public have come 
to regard it as part of their rights and privi- 
leges as citizens. It is doubtful whether, under 
peeves pas of the land, they have. any 
such right or pri 
the de facto sas of the right in the 
belief that such a’ right existed. .Communis 
ies facit jus (common’ error makes the 

w): 
substratum of continued practice oyer the 
The conferment. of a fundamental 


e but, nobody can deny. 


ssible.to hold . 


‘This error, was grounded. on the solid - 


years. 
right of” FA oy. would. have been- 


an exercise in fu the Government and 


tility, if 


the local authorities could legally close all 


the normal places, where alone, the vast majo- 
tity of the people could exercise the right. our 
fundamental: rights of free speech and as- 
sembly are modelled on the 


Newspa: (Private) Lid. v. Union of India, 
1959 SCR. 12 at p. 121==(AIR 1958 SC.578)3 
It, would. be relevant then to.look to the. ambit 


of ‘Rights of. 
the Constitution of the U. S. A. (See Express: 


‘spring from or be inextricably ` 


A.I. R.. 


and reach of those rights in tbe -United 
States to. determine their content and range — 
in India. On closer analysis, it will be found 
that the. basis of -justice Roberts dictum in 


<C (1939) 83- Law. Ed 1423 = 307 US..496 is. 


the continued de. facto exercise of the right 
overa number of years. I think the same 
reasoning can be applied here.” 

Beg, J. who also agreed -with the decision. of 
the .other four Judges, but found difficulty 
to agree with the proposition Mathew; J. ~ 
enunciated on the basis of: the- maxim ‘com- 
munis error tacit jus’ (common error makes 
the law) said: = 


“I do not find it possible to -accept the 
view that a merely erroneous assumption’ can 
ever form the basis. of a right unless buttres- 
sed by something stronger. 

No doubt a meeting held on a highway 
will not necessarily be illegal. - It - -may be 
sanctioned by custom or rest on permission, 
from an authority ‘prescribed by statute, to put 
a' particular part of the ‘public’ highway to 
an ‘exceptional and extraordinary user for a 
limited duration. even though such- user: may 
be’ inconsistent with ‘the real purpose for - 
which the highway ‘exits. -The right’ has; 
however, tó be shown to exist or have a 
legal basis, in: ‘every case in-which a- claim 
for its exercise is ‘madé, with reference to 
Srl particular - part óf the” hi ghway involv: 
The’ learned - Judge phocedds. to’ say. aS 
graph 74) :— 

“The right. to hold a public , eerie: may 
be linked with or even flow out, of rights 
under Article 19 (1) (a) to _expréss’ one’s 
6pinions ‘and 19 (1) (b) to’ assemble peaceably 
and without- arms,‘ just: as’ the: right to take 
out processions -or ‘moving assemblies may 
connected: 
with these rights, yet in as much as the right 


“to hold a- meeting at a particular’ place--must 


Test on' the proof of user- of that place for 
the exercise of a fundamental right, ` it ap- 
pears to me that the right to such a` user 
must be established “in each particular case- 
quite apart from or ‘independently’ of funda- 
mental ‘rights guaranteed by- Article 19 D) 
of our’ Constitution.” 

In the light of the above pronouncements of 
law by, the Supreme, Court and on the ad- 
mitted and uncontroverted facts as disclosed 
in this case, I, am of the view, that the first 
question formulated above has to be answered 
by .holding that.-the general public Have a 
right. to. assemble peaceably and without arms, 


- and subject to any valid , regulations and 


restrictions ` ‘on the Durbar ‘Hall Ground’ int 
this city. A 


| &e. In’ ee this right i is iai denied by. 
Ext. P-2: proceedings, but in: view of. the. de- 
fence raised: ‘by :the learned Senior .Govern-. 
ment Counsel on’the other’ two questions .a 


decision on, the; first question is necessary, for 


if :the general public has.no right to assemble 
ọn: the grounds‘in question, and they can. do 
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so only by leave and licence, the grantor of 


such leave and licence can impose any condi- - 


tion, and allow or prohibit public assembly 
n these: grounds at his sweet will and plea- 
e. On the facts disclosed and applying the 
principles above-di such is not, the 
case so. far as these grounds are concerned. 
6. Now, 1 come’ to the actual grie- 
vence of the petitioner, viz, the legality and 
reasonableness of the prohibition to use mike, 
loud-speakers etc. at the public meeting sanc- 
tioned and, allowed by the 1st respondent. I 
may here profitably refer to the decision of 
Lord Pearson who delivered the judgment of 
the Privy Council in Francis v. Chief of Police, 
(1973) 2: All ER 251. After referring to 
Indulal v. State, AIR 1963 Guj 259 (which I 
will advert to later) as containing a full review 
of all rélevant factors, the Privy Council said 
that the two conflicting considerations to be 
reconciled are the ze 
in the United States Supreme Court in Saia 
vy. New York, (1948) 334 US 558- and 
Kovacs v. Cooper, (1949) 336 US 77. The 
passage in Saia v: New. York: relevant. 80 
far as the case in hand is concerned is this 
(taken from the judgment of Lord Pearson): . 


“The right to be heard is placed in’ the 
uncontrolled ‘discretion of _ the Chief of 
Police.. He stands athwart the channels of 
communication as an obstruction ` which 
can be removed only-after criminal trial and 
conviction and lengthy appeal. A more 
effective’ previous, restraint 1s. difficult; to 
imagine..............-.--Loud-speakers are today 


The -appellant’s 2 
forth a small park in a small city.........,..+/ 
The native power of human spe 
terfére little with the self-protection ‘of those 
who do not .wish to listen. ‘They may easily 


"2 All BR 251): >: . 


move. beyond earshot, just as those who do. 


not choose to read need not have their" at- 
tention: bludgeoned' by undesired reading 
matter. And so utterances by speech or pen 
can neither be forbidden nor, licensed, save in 
the familiar, classes of exceptional situations, 
Lovell v. Griffin, (1938) 303, US, 444; Hague 
v. C I. O.- (1939) 307 US 496; Schneider v. 
Irvingtion, (1939) 308 US 147; Chaplinsky -v. 
New Hampshire, (1942) 315 US 568. But 
modern devices for amplifying the range arid 
voliime’ of the ‘voice, or its,‘recording,. afford 
easy, too easy, opportunities for aural aggres- 
sion. If uncontrolled, the result is intrusion 
into cherished privacy”, =. © - ua + 
The Privy. “Council was considering . Seç- 
tion 10 of. the Constitution of -the, State_of 
St. Christopher, Nevis and. Anguilla, - which 
guaranteed fteedom of expression. subject to 
any law reasonably required. in the interest: of 


iffering’ opinions deliveted . 


Joud-speakers ` blared 


can in- 


D. Anantha Prabhu v. Dist. Collector, Ernakulam (Vadakkel J.) [Prs. 5-7] Ker. 121 


defence, public order, public morality or 
public health or for the purpose of protecting 
the reputations, rights and: freedoms of other 

ons. That. provision in substance corres- 
ponds to Article 19 (1) (a), read with sub- 
article- (2) thereof. After noticing the two 
differing. .opinions of the United States 
Supreme Court Lord Pearson said: 


'' “The American judgments show the prin- 
ciplés and policy considerations involved, 
but ‘may not be a’. guide to the detailed 
construction’: of Section 10° of the Constitu- 
tion- of the State of St. Christopher Nevis 
and Anguilla, because the First and Fourteenth 
Amendments have no provision ` corres- 
ponding to Section 10 (2). The American 
Judges look for the-inherent limitations which 
there must be in the fundamental freedoms 
of the individual if the freedom of others 
and the interests of the community are not 
to be infringed. There are two ways of 
construing Section 10.. One way is to read | 
into sub-section (1) the necessary limitations as 


inherent ‘in the fundamental freedoms of ex- 


pression and communication. The other way 
is to look first at sub-section (1) to see whe- 
ther~according to the ‘literal: meaning of the 
words there is a prima facie hindering of. or 
interference with the freedoms of expression 
and communication, and, if there is, look on.to 
sub-section (2) to see whether such hindering 
or interference is justifiable. Jf the second 
way is adopted, the phrase ‘public order’ must 
be given. a- meaning wide enough to cover 
action taken for the avoidance’ of excessive 
noise seriously interfering with the comfort or 
convenience of a substantial number of per- 
sons. The phrase:‘ would of course cover 
action for the avoidance cf any behaviour 
likely to lead to a breach of- the peace, and 


- perhaps excessive noise can be brought ander 


that. . 
Whatever may be.the exact construction 


of Section 10, it must be clear. that (1) a 


wrongful refusal of permission to use a loud- 
speaker at a public meeting (for instance 
if the refusal is inspired by political partiality) 
‘would be an unjustified and. therefore uncon- 
stitational interference with freedom of com- 
munication, because it would restrict the range 
of communication, and (2) some regulation of 
the use of loud-speakers is required in order 
that citizens who do not wish to hear what 
is said may be protected against ‘aural aggres- 
sion’ if that might reach unbearable intensity.” ` 


? 


It appears tó me that the right conferred by 
Article 19.(1) (a) and the restriction that can 
be put on these rights under Article 19 (2) 
have to bè understood in the same way. 


7. In Himat ‘Lal’s case AIR 1973 
SC 87 already referred to Mathew, J. said: 
ti “Phe basic: assumption. in':2 democratic 
polity is that “Government shall be -based on 
the, consent of the governed. ‘But the consent 
of the governed implies not only that the con- 
sent,,shall- be free but also that it.-shall be 
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l rounded on adena informano aio: dis- 
cussion.” “o> 


Freedom `of ek and” expressiOn ‘connotes 
freedom: of ‘the ‘audience , to receive ideas and 
information’ without any interference | and 
obstruction and -freedém - of: ‘the speaker | or 
the person who wants to express ‘his ideas and 
opinions to speak-or express himself in such a 
way that his ideas and opinions are effectively 
unicated to the audience. But at the 
same time, as the Privy Council pointed out 
the State can regulate the use of loud-speakers 
and. mechanical or other . contrivances to 











.In_ the 


breach of peace’, That is so. ee it was 
also.said that ‘perhaps excessive noise can 
be brought under that heading’. In view of 
the decision of the Supreme, Court in 
Madhu ,Limaye v. D. M., Monghyr,.. -AIR. 1971 
SC ‘2486 where the phrase ‘public .order’ was 
equated with: “order, publique’ plus absence of 
all acts which are a danger to the security of 
the State, the question: whether excessive noise 
can always be classified . as not’ conducive . to 


‘public order’ ` requires further scrutiny and . 
dy.. In Madhu Limaye’s. sai a the- ee 


Court said: 
‘; “We may here observe that the overlap of 


public order and- public tranquillity. is: only . 


partial.. The terms ‘are not--always. synony- 
mous. The latter is a much: wider expression 
and takes in many things which cannot be 
described as - public -disorder. The words 
‘public order’ arid. ‘public - tranquillity’ over- 
lap to a-certain’ extent but there are‘ matters 
which disturb’ public tranquillity without being: 
a disturbance of public order’. A person play- 
ing loud music in his own house in the middle 


of the night. may disturb public tranquillity, — 


but he is not causing public disorder. ‘Public 
order’ no doubt also requires, absence of dis- 
turbance of a state ‘of serenity in society but 
it goes further. It.means what the. French 
designate order publique, defined as an. ab- 
sence of insurrection; riot, turbulence,, or cirmés 
of violence. The expression ‘public order’ in- 
cludes absence of all acts which are a danger 
to the security of the state and also acts which 
are comprehended by the expression ‘order 


publique’ explained above but not acts which’ 


disturb only the serenity of others.” 


Whatever that be, I. do not propose to ex; 
amine this aspéct of the matter any further, 
for admittedly there are neither statutory pro- 
visions nor executive orders’ covering this field 


reasonableness of which are to be tested in- 


the light of Article 19 (2). 


8 In AIR 1963 Guj 259, Miabhoy, J. 
speaking for Division Bench- and te 
to. freedom ofi speech. and expression -said : 

‘In our judgment, though the right guar- 
anteed by Art. 19 (1) (4) has many’ facets, it 
is' but ‘one right: The right of speech. and the 


amplify | sound. How far sich regulation can. 


À. 1. R- 


right of expression are not two separate. rights, 
but, they are two ‘aspects of one and the same 
right,--one ‘being complementary to the other: 
This fundamental right is not merely: a right 
to make ‘use of one’s larynx:’.........00: Thus, 
the essence of -the Tight does not consist in 
merely’ making use. of the. human. ‘VOICE, 
but, it lies in the ability to convey one’s views 
to. others ~......., esséñce of the. right con- 
sists in giving an opportunity to the citizen 
to reach’ the minds of his fellow citizens, and, 
thereby, to give him the chance to ‘convert 
them to his own views. It follows from this 
that the right includes not merely the right to 
propagate one’s views, but- also comprehends 
the right to circulate ‘those -views to -as large 
an audience as one can possibly. reach. If the 
mechanical appliances_and instruments other 
than the press can help the citizen in reaching 
a wider circle of audience than the limits of 
his voice can permit, there does not appear to 
be. any, good reason why the.citizen should not 
be permitted to avail himself of them.. 


Therefore, we have no doubt whatsoever 
that. the ‘tight. ‘which -is guaranteed‘ by Artis 
cle 19 (1): (a) is not merely a right to express 
and propagate . one’s views, but ‘also includes 
in it: the. right to. circulate one’s views to 
others by all such means as. are available to 
the citizen to make. known those views. Under 
the circumstances, ‘in our judgment, any legis- 
lation. or ordeé which puts a ban on the user 
of’a loud- ‘speaker which’ helps ‘the citizen in 
circulating , his views.to as large an audience 
as he can will be prima facie an infringement 
of the fundamental Tight, of the freedom of 
Speech and expression. unless the infringement 
i8 justified by ‘clause (2) of. Art. 19.” , 


9 Iam in agreement with 
what is stated above. - Condition No. -1 in 


: Ext. :P2'that ‘Mike, Loud Speaker etc. should 


not be used at any time’ therefore amounts to 
infringement. of the fundamental right of free- 
dom of speech and expression in that the said 
condition stands across the person who speaks 
or expresses and the persons to whom he 
speaks or expresses effectively imposing res- 
traints on communication between them which 
is -the essence of the freedom of speech and 
expression ‘and without which that freedom 
is futile. and meaningless. 


10... ‘The. next question for considera- 
tion is siba the ban on the use of ‘mike, 
Loudspeakers’ etc. is a reasonable. restriction 

in the light. of clause (2) of Article 19. Ext. 
P2 proceedings ‘do not state any deer for 
imposing the condition. The nub of what 
the 1st respondent states in his counter affidavit 
is that the ban was aimed at preventing unbear- 
able- nuisance, annoyance and disturbarice to 
the inhabitants of the locality and. neigh- 
bourhood, to all the people living in the vici- 
nity of the Durbar Hall Ground. It is stated 
that, therefore, he- has formed an opinion 
“that hereafter except- in- ‘exceptional’ circum- 
stances it is not advisable or desirable in the 
public‘ interest to - pfant permission to use 
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Durbar Hall Ground to any one which may 
involve incidentally the use of loud-speakers 
particularly extending to night hours.” It is 
nowhere stated, and it was not argued before 
me, that the nuisance, if any, arising out. of 
use of mike and loud-speakers at the meeting 
would amount.to a threat to any one or the 
other of the matters spccified in Art. 19 (2), 
or that the ban is necessary because speeches 
might amount to contempt of court, deiama- 
tion or incitement te an offence. If it were 
for any of these reasons, one would not have 
expected the Ist respondent to allow the meet- 
ing itself on these grounds. It may also be 
noticed that as pointed .out-in Madhu 
Limaye’s case AIR 1971 SC 2486 already re- 
ferred to acts which disturb only the sererity 
lof cthers are not threats to public order. 
"The ban is therefore nut a reasonabie restric- 
tion justifiable under clause (2) of Art. 19. 


11. ` In Satwant Singh y A P. O, 
New Delhi, AIR 1967 SC 1836 at p. 1845 the 
Supreme Court said : 

“This doctrine of eguality before the law 
is a necessary corollary to the high concept 
of the rule of law accepted by our Constitu- 
‘tion. One of the aspects of rule of law is 
that every executive action, if it is to operate 
to the prejudice of any person, must be sup- 
ported by some legislative authority. ......... 
Secondly, such a law would be void, if it 
discriminates «or enables an authority: to dis- 
criminate between persons without just classi- 
fication. . What a Legislature could not do, the 
executive could not obviously’ do. But in the 
present case, the executive claims a right to 
issue a passport at its discretion, that is to 
say, it can at its discretion prevent a ‘person 
from leaving India on foreign travel 
An executive arbitrariness can prevent one 
from doing so and permit another to- travel 
-merely for pleasure. While in the case of 
enacted law one knows where he stands, in 
the case of unchannelled arbitrary discretion, 
discrimination is writ large on the face of 
it. Such.a discretion patently violates the doc- 
trine of equality, for the difference in the treat- 
ment of. persons rests solely on the arbitrary 
selection of the executive.” 

I am afraid that the case in hand is one where 
(assuming that the Ist respondent has valid 
power to. impose the condition in question) 
‘discrimination is writ large on the face of 
it’. The ist respondent has formed an opinion 
as is stated in his counter affidavit to permit 
use of loud-speakers (even extending to night 
ours) in exceptional circumstances, and to 
refuse such permission in ordinary circum- 
stances. There are no‘ norms and guidelines 
to distinguich exceptional circumstances from 
ordinary ones. It would enable the Ist res- 
pondent to discriminate between person and 
person, and between meetings and meetings 
without -any valid classification. Denial of 
right to use mikes and loud-speakers on the 
basis of ‘thé opinion formed or decision taken 
not to grant such permission ‘except in excep- 
tional circumstances’ is in such circumstances 


ssaeteznaeeet 


Kerala Wakf Board v. Uno u of Invia 


vented by respondents Nos. :1 and 2. 


Ker. 123 


violative. of Article 14 of the Constitution. 
The Supreme Court in Himat Lal’s case AIK 
1973 -SC 87 also. highlighted the dangers of 
conferring arbitrary discretionary powers and 
struck down Rule 7 ef Rules for Processions 
and Public Meetines:framed under the. Bom- 
bay Prbce Ari 1951. on the ground that the 
said rule confers arbitrary powers on the of- 
fiser authorised by the ‘Commissioner of 
Police l 


12. Though arguments were advanced 
by the learned counsel for the petitioner on 
the basis of Sections 18 anc 39 of the Kerala 
Pojice Act. 1960. ibe Jearrec- Senior Govern- 
ment Counsel submitted that ni clients are 
not making any reliance on those secticns. 

id. The next question is as tu ti 
nature of the order that, should be passed in 
this case. The first relief sought for is to 
issue a writ of certiorari quashing Ext. P2 
proceedings. -However, as contezded cn behalf 
of the respondents ihe petitioner as per Ext. 
PI application sought permission to use the 
Durbar Hall Greunad for the annual day cele- 
brations, and the same was granted. The peti- 
tioner cannot therefore challenge the grant of 
sanction. The learned counsel for the peti- 
tioner in fact confined the.-first relief so far 
as condition Ne. 1 in Ext. P2 is concerned. 
The question is whether this could be done. 
Petitioner has also prayed for mandamus 
directing the sanction of use of mike, loud- 
speakers etc. and also for such other writs as 
this Court feels fit. Condition No. 1 is sever- 
able, and the remaining pcrtion of Ext. P2 
proceedings can remain without condition 


No. 1. The said condition is invalid and 
violative of Articles 14 and 19 (1) (a) of the 
Constitution of India. I think this case comes 
within the scope of the principles laid down 
in Mahaboob Sheriff and Sons v. Mysore S, T. 
Authority, AIR 1960 SC 321 and Sewpujanrai 
I. Ltd. v. Collector of Customs, ATR 1958 S57 
845 for all the reliefs read together what the 
petitioner seeks is that the use of mike, loud- 
speakers etc. af the meeting shall not be pre-! 
This; 
relief could be granted by expunging or quash. 
ing the illegal condition, viz., condition No. 1) 
in Ext. P2, and I hereby do so. No other: 
directions are called for in this original peti-'- 
tion. The original petition is disposed of as! 
above. There will be no order as to costs. 
_ Order accordingly. 
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l M. U. ISAAC, I. 
The Keraiz Wakf Board, Appellant v. 
The Union of India and others,: Responderts. 
W A. Nos. 55, 6% to 82 of 1974, ©/- 
25-7-1974. i l 


(A) Wakf Act (1954), Ss. 3 (g). 46 (both 


section as amended by the Wakf (Amendment) 
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Act, 1969) — Validity — Imposition of wni- 
form rate on gross income of the wakfs — 
Cannot be said to involve any hostile discri- 
mination — Not violative of Art. 14 of the 
Constitztion. (Constitution of India, Art. 14). 
Judgment of P. Subramoniam Poti, J. in C. 
2412/75 (Kerala), Reversed. 

Alleged inequalities ariskig from the 
nature of enjoyment of: properties or even 
the nature of the properties owred by a wakf 
cannot be made a ground for supporting the 


contarion that an impost such as a fee at a- 


unifoym rate on the gross income of’ wakfs 
taking into acconnt the services rendered to 
each wakf is violative of Article 14 of the 
Constitution as it is not. possible to discern 
any clear hestile discrimination or the. singl- 
ing out of any wakf or any class of wakfs 
for special or peculiar treatment. 
crimination if any, seems tc arise out of 
fortuitous circumsiances. ` AIR 1972 SC 828 
and AIR 1974 SC 497 and AIR 1970 SC 1133, 
Rel. on; AIR 1961 SC 552 and AIR 1967 
£C 1458 and AER 1967 SC 180] and AIR 


1969 SC 378, Distinguished.) Judgment of 
P. Subramonian Peti- J'in O. P. 2412/71 
(Kerala), Reversed. (Para 14) 
Cakes Referred : Chronological Paras 
AIR 1974 SC 497 = (1974) 1 SC 724 A 

15, 1 


AIR 1972 SC’ 828 == (1972) 2 SC} 700 15 


` (1971) O. P. Nos. 2412 of 1971 (Ker) ` k: 


AIR 1970 SC 1133 = (1970) 2 SCJ 498 10, 
11, i3, 14, 16 
AIR 1959 SC 378 | = C1969) 1 SCWR 633 ` 

li, 16 
AIR 1969 SC 884 = (1969) 2 SCJ 365 6 
AIR 1967 SC. 1458 = (1967) 3 SCR 28 6, 


11, 16 
AIR -1967 SC 1801 = - (1967) 2 SCR 679 6, 
. AIR 1964 Ker 310 = 


1i 
1964 Ker LT 367 `6 
AIR 1963 SC 591 = (1963) 1. SCJ 140 7 


AIR 1963 SC 1742 = (1964) 2 SCR 608 10. 
6° 


AIR 1962 SC 1733 = (1963) 1 SCR 404 . 


AIR 1961 SC 552 = (1961) 2 SCJ 269 6, 
j | 7, 10, T1, 16 
AIR 1955 SC 58 = 1955 SCR 829 6 
AIR 1954 SC 282 = 1954 SCR 1005 #7 
‘AIR 1954 SC 388 = 1954 SCR 1055 ° 13 
M. M. Abdul Kader, for’ Appellant; M. 
Ratna Singh, K. Prabhakaran, Rama- 
chandran, C. J., Balakrishnan, U. K. Rama- 
krishnan, K.. Shahul Hameed, P. K. Sham- 
suddin, K. A. Abdul Salam, Goyt. Pleader, 
K. Mohammeä Naha, N. K. Job, P. Moham- 
med and, M. A. Manhu, for Réspondents. 
(Contd. on Colum. 2) | 


Before the Amendment 
“3, In this Act, unless the context other- 
wise requires,— 
(g} “nei ‘income’? means the total income . 
- less: any revenue, cess, rates and taxes 
payable to the Government or any local 
autaority: 


v. Union ‘of India (G. Nair C. J.) 


The dis-. 


A. LR. 


GOVINDAN NAIR, C. J.:— These ap- 
peals’ arise from a common judgment of P. — 
Subramonian Poti, J. in original petitions Nos. 
2412/71, 4915/74, 3440/73, 5053/71, 4102, 
4716, 3746, 5972, 4075, 4070, 1694, 4705 and - 
4129 of 1971, 1629/72 and 4420 of 1971 by 
which Sections 3 (g) and 46 of the Wakf Act, 
1954 (for short the Act) as amended by the. 
Wakf (Amendment) Act, 1969 have been dec- 
lared to be violative of Article 14 of the Con- 
stitution of India. - 

. 2 For the purpose of soiden the 
questions raised, the petitioners before the 
learned Judge agreed: to treat original peti- 


_tion No. 2412/71 as typical of the petitions 


and. rested their arguments on the basis of 
the facts stated in the affidavits and the peti- 
tion, in that case. There were twe petitioners 
in that petition who were interested in the 
B schedule properties in ‘the will executed by 
jate Abdul Sathar Hajee Moosa Sait on 25-2- 
1099 (sic). Those properties formed the pro- 
perties of the Dharmasthapanam described as 
the Abdul Sathar Hajee Moosa Sait Dharma- 
sthapanam. The wakf created for charitable 
and religious purposes by the same testament 
had A schedule properties set apart for those. . 
purposes. ` 

3, Three main contentions were raised 
before the learned Judge two of which the 
learned Judge did not accept; and they were 
that Section 46 of the Act is an infringement 
of the right guaranteed by Article 26 of the 
Constituion. and that the obligation poes 
by Section 46 called a fee was really a 
An additional argument that the sitions 
were not maintainable as the petitioners could 
not be said to be aggrieved persons was also 
rejected: by the learned Judge. But .on the 
third main question whether Section 3 (g) 
and Section 46 of the Act as amended were 
violative of Article 14 of the Constitution, the 
contentions of the. petitioners were accepted 
and the sections were struck down. 

4. These appeals ate taken by the 
‘Kerala Wakf Board which was the first res- ` 
pondent in the original petitions. The second 
respondent in thé petitions was the Central 
Government. The contention raised on behalf 
of the appellants before us by, the Advocate 
General was that Section 3 (g) and Sec. 46 
ofthe Act as amended by the amending Act 
are not violative of Article 14 of the .Con- 
stitution. 

5. We shall extract Sections 3 (g) and 
46 as. they stood before the Act was amended 
by the. Wakf (Amendment) Act, 1969 and as 
they are now after the Amendment. 


‘After the Amendment es 
“3, In this Act, unless the context other- 


wise requires,— 


(g) “Net annual come in relation to a 
Wakf, means the gross. income thereof 
ae all sources m a year xcuene 


© zeA revenue, cess, rates and taxes’ 


payable to the Ea or any local ` 


authority; and — 


1975, 


“46. (1)-The mutawalli of every wakf- 
shall pay annually to the Board such 
contribution not exceeding six per cent 
of the net annual income of such of its. 
property as is situate in the State as the 
Board may, subject to the sanction of the 
State Government from time to time. 
determine: l l 
Provided that no such contribution shall’ 
be. payable by the mutawalli of-a wakf of 
which the: net annual income does not 
exceed one hundred rupees. .- f 
(2) The Board may in the case- of. any 
particular wakf reduce or remit such con- 
tribution for such time as it thinks: fit. - 
(3) The mutawalli of a wakf may realise . 
the contributions. payable by him under 
sub-section (1) from the various persons 
entitled to receive. any iary or other 


_ pecuniary 
material benefits from the wakf, but the. . 


- sum realisable from any, one of such per- 
sons shall not exceed such amount as 
shall bear-to the total contribution pay--- 

_ able the. same proportion as the value of 
the benefits receivable by such - person - 
bears to the entire nét annual income of 
the wakf: =" 
Provided that if there: is-any income of. 


the wakf available in excess of the amount - 


payable as dues under this Act, other than 
as the contribution under sub-section (1), 
and in. excess of the. amount’ payable 
“under the wakf deed, the contribution . 
Shall be-paid out of’ such income. e 
(4) The contribution payable under sub- 
section (i) in- respect of a wakf shall, 
subject to the prior payment of any duès 
_to.the Government or any local autho- 
. Tity or of any other statutory first charge 
on the -wakf or the income- 
thereof, be a first charge on the income 
of the wakf and shall. be . recoverable, 
on a certificate issted by the Board after 
giving the mutawalli concerned an op- 
portunity. of being heard, as’ an arrear 
of land. revenue, 5 K 
(5) If a mutawalli realises the income’ of 
the wakf and refuses to pay or does not 
pay such contribution, he shall also be 
personally liable for: such contribution ` 
which may be realised ' from his person 
or property in the. manner aforesaid.” 
-6 This Court had to consider the 
meaning of the expression “the total income” 
in Section 3 (g) of the Act before it was 
amended in Ibrahim Hassam Sait v. Kerala 
Wakf Board, 1964 Ker LT 367 = (AIR 1964 
` Ker 310). ‘The answer given was what was 
stated by the Supreme Court in Navinchandra 
Mafatlal, Bombay v. Commissioner of Income. 


e . 


. ferings 


Gi) donations given or offerings made 
with a specific direction that. they shail 
form part of the corpus of the wakf; 
Provided that the interest or income, if 
any, accruing from such donations or of- 
shall be taken into account m 
calculating the gross annual income;” 
“46. (1) The mutawalli of every. wakf 
shall pay annually to the Board such con- 
tribution’ not exceeding six per cent of - 


the net annual income accruing in the 


State to the wakf as the Board may, sub- 
ject to the sanction of the State Gov- 
ernment, from time to time, determine: 
Provided that no such contribution shall 
be ‘payable: by the mutawalli of a wakf 
of which the net annual income does not 
exceed one hundred rupees. 

(2) The Board may in the case of any 
particular .wakf reduce- or remit such 
een for such time as it thinks 


(3) The mutawalli of a wakf may realise 
the contributions payable. by him under 


-sub-section (1) from the various persons 


entitled to receive any pecuniary or other 


‘material benefits from the wakf, but the 


sum realisable from any one of such . 
persons shall not exceed such amount as’ 
Shall bear to the total contribution pay- 
able the same proportion as the value 
of, the benefits receivable by such per- 
son, bears to the entire net annual income 
vi at if there is any income of 
the wakf available in ina of. the 
amount payable as dues under this Act, 
other than as the contribution under sub- 
section (1), and in excess of the amount 


pave under. the wakf deed, the con- ` 
troution 


shall be paid out of such 
(4) The coxtribution payal al 
ine contribution payable under 
section (1) in respect of “a4 
Subject. to the 
to the 


rity or of any other statutory first charge 
on the wakf property or the. income there- 


issued by the -Board 
the mutawalli ‘concerned an opportunity 
cree heard, as an arrear of land 


| Sa If a mutawalli teleases. the income of 


an pay or does not 
also be 


Which may be realised from . his 
a : x : - on 
or property in the manner aforesaid.” 


It was 
agi a cultivation 
rill .be deducted in arri 

at the “total income.” The amendments Tier 
ed. to Sections 3 (g) and 46 were clearly for 


therefore held by this court that 
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the purpose of . giving a different -content to 
the definition. of “net income” for the puf- 
pose of the Act.: Though Section’ 3. (g) -as 
amended defines: “net annual-income™ and be- 
fore the amendment, ‘the ‘definition. -was of 
“net income”, this change does not materially 
alter the situation. But the amended defini- 
tion speaks of “gross income- from ‘all. sources 
in an year’ excluding only: (i) land re- 
venue, cess, rates: and. taxes: payable tothe 
Government or any local authority,” and 
(ii) donations given or offerings made with 
a specific: direction that they shall form part 
of the corpus -of the’ -wakf: Provided that the 
interest or income, if any, “accruing from 
such. donations or offerings‘-shall' be taken into 
account in calculating the gross’ annual: in- 
come;”. There can “be little doubt that -by 
the amendment, the “net anriual income” has 
come to mean something entirely different 
from the “net income” as defined. before the 
amendment. The ground on which the levy 
has been held to be violative’ of Article 14 
by the learned Judge is thatthe impost fell 
unevenly and - inequitably on the different 
wakfs. It was noticed that. wakfs owning 
apricultural properties may ` either cultivate 
such. properties themselves” or give those pro- 


- perties on lease. In the former case the gross 


income of the wakfs concerned will be very 
much higher, than the rental income of- wakfs 
that have leased: out -the properties: and such 


rental income will also ‘be -the _BtOss income ` 


and practically the ‘ ‘net income” im the sense 
of profits and gains, In the former case the 
fee under Section. 46 is related to the gross 
income and in the latter to ‘net income’ under- 
stood:as “profits cand gains’ and: this is. dis- 


criminatory. . It was ‘also: ‘suggested that in 


the cases .of wakfs owning’ buildings and re- 
ceiving- rent income, the gross income will be 


. the rent income and in such cases there will 


be little orno expenses for éarning rent ‘in- 
come,and the gross: income‘ may practically 
be the ‘net income: meaning “profits and 
gains.” - But.in’ the case of agricultural pro; 
perty cultivated by the wakfs a large amount 
will have to: be expended for cultivation ex- 
penses and the gross income ‘wili not be any- 
thing like the ‘net income’ as understood 
above and it was suggested that this resulted 
in a levy -which fell unevenly on wakfs dis- 
similarly situated. which have been uniformly 
subjected to the same obligation. The learned 
Judge expressed. himself thus: 

“Therefore to -take the gross receipts as 
deducted only- by: taxes ‘and cess and the like 
as the basis-for the levy of contribution would 
be to fix -an ‘arbitrary levy. having differing 
incidence: on different wakfs. In other words 
so long as what is taxed is not what ultimately 
comes into, the, hands of the Owner’as net’ in- 
come and the, Jevy is not a percentage of such 
net income, the incidence of the. levý varies 


‘from person to person.”. 


Reliance- has-been - placed by the earned Tudge 
onthe well ‘known: decisions ‘in ‘Kunnathat 


‘Thathunni Moopil Nair etc.' v; State of Kerala, 


Kerala Wakf Board v. Union of India (G. Nair C. J.) 


‘Mutt, 


À. I. R. 
AIR .1961 SC 552; M/s. East India Tobacco 
Co. etc. v. State of Andhra Pradesh, AIR 
1962 SC 1733. The State of Andhra Pradesh 
v. Nalla Raja Reddy, AIR 1967 SC 1458. 
New Manek Chowk Spy. and Wvg. Mills Co. 
Ltd. etc. v. Municipal orporation of the City 
of Ahmedabad, AIR 1967 SC 1801. and Sugra 


Hh y. Hasi Kumi via, de 1969 SC 
84 oe 


“7, ~ With. great respect we are. nabis 
to agree with the view taken by the learned 
Judge.‘ It is a: well known principle’ that’ a 
uniform ‘fee without taking ‘into a¢count.: the 
varying ‘abilities of different recipients to pay, 
is not a bad levy. In the Commr., ‘Hindu 
Religious’. Endowments, Madras v. Sri 
Lakshminhdra Thirtha > Swaimiar of Sri Shirur 
AIR 1954 SC 282, it was observed 
thus in paragraph 44 of the judgment. 

““Ordinarily,. the fees are. uniform-and no 


em is taken of the’ varying abilities of 


different ` recipient to. pay,. Vide - Lutz . on 
“Public Finance” P. 215.” 7 

In the matter of imposing tax a very wide 
latitude’ ‘is itted to the legislature’ and a 
flexibility ‘the ‘matter. of. classification . for 


the purpose of the imposition: of tax, which 


would not be countenanced in other matters; 
is “alo conceded. “A` well -known passage 
from Willis on Constitutional Law, .page 587, 
has been oft quoted. by, the Supreme Court 
in regard to the power. of. a State to tax. 
The passage ‘reads thus: 


. “A State. does not have to, tax ivn 
in..order to tax. something. It:is allowed to 
pick and choose districts,- objects, * ‘persons, 
methods and -even Tates for A aay oui if it does 
so reasonably The. Supreme Court 
has been practical end has. permitted. a very 
wide latitude in classification for taxation.” 
Though a fee had to. be. reasonably related 
to, the services rendered,. subject to-.that the 
same principles | are ‘generally applicable in 
the matter of imposition of fee as well. 


_ $ -No doubt: that an: impost by ` way 
of tax or fee is subject:to Article 14 of the 
Constitution had been held in more‘than one 
case. by the Supreme. Court, | -We may refer ` 
to ATR: 1961: SC. 552. | The- inequality’ ‘can 

arise, either due to lack of classification or’due 
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- to ib -cisaication which is not related’ to’ the 


objects sought to be achieved. by the: statute. 
In this case it is alleged that the inequality 
arises from lack of classification. The: im- 
position of fee by Section 46 of ‘the Act, it 
is, contended, fell unevenly and.‘ inequitably 
on wakfs. governed by the Act. . Further, the 
wakfs were dissimilar in that their profits and 
gains varied but the impost- was- on the. tga 


income which affécted. them - 


It 
it therefore argued that this. is- violative of 


‘Article 14 of. the Constitution.. In consider- 
-ing the validity of -this argument, one aspect 
‘that has to, be borne in mind is that : 


there ‘is equality . -and . “uniformity 
within each’ group, the Jaw. will, not: be con- 


‘demned as discriminative, though due to some 
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fortuitous: cifcumstance arising out of.a pecu- 
liar situation some included ‘in a class get an 
advantage over others,- so, long as they are 
not singled out for special treatment.” : 
(See Khandige Sham. Bhat -and K. Krishna 
Bhatta v. Agricultiral Income-tax Officer, 
Kasaragod, AIR, 1963 SC 591). 

9.. 
that the burden. of. proving- inequality -is on 
the person. contending that there has been 
discrimination and it is not merely inequality 
that has to be proved but. clear and hostile 
discrimination. - Rottschaefer said in his Con- 
stitutional. Law at-p. 668: 


“The decisions of he Sirei Court in 
this: field have: permitted ‘a State Legislature 
to exercise ‘an extremely wide discretion’ in 
' classifying property for tax purposes so 
long as it refrained from clear ‘and hostile 
discrimination against particular persons or 
classes. The* burden is on a person complain- 
‘ing of.discrimination: The burden is proving 
not possible ‘inequality’ but hostile ‘unequal’ 
treatment. . This is more -so - when uniform 
daxes are levied. ae ee 
‘The above ‘passage has been: quoted with ap- 
proval in the Twyford Tea Co. Ltd. v. = 
State -of Kerala, . AIR 1970 SC 1133. 

10. ''The decisions `of the 
Court in: AIR 1961'SC 552 “and in Patel 
Gordhandas'` Hargovindas v. The Municipal 
ae Ahmedabad, AIR 1963 SC’ 1742 at 

1747 related. to the imposition of: land tax 
aa a rate’ imposed by the Municipal Corpora- 
tion of Ahmedabad on ‘vacant lands situate 
within the municipal mits respectively.’ In 
the earlier: case it was -observed : 

“Ordinarily a “tax on land or land Té- 
venue is assessed on the actual or ‘the. poten- 
tial productivity -of the land sought to be 
taxed. In other words, the tax has reference 
to the income actually made; or which could 
have been - made. with due -diligence, and, 
therefore, is levied with :due regard to the 
incidence of the taxation. aa 
To the same effect. is the: statement in ‘the 
latter case AIR 1963 SC 1742 at p. 1747: 


“It will thus:be clear from the various 


statutes to which we have referred and the 
various books on rating in England that’ the 
rate always had the meaning of a tax on the 
annual value er rateable “value of lands or 
buildings and this annual value or rateable 
value is -arrived at by one of three modes, 


namely (i) actual rent fetched by land or build- . 


ing where it is actually’ let, (ii) where it is 
not let. rent based on hypothetical tenancy, 
partcularly in ‘he’ case of bu'ldings. and 
Gu) here either of these two modes is not 
available. by valuation based on capital value 
from which: annual value has to be found by 
applying ‘a suitable percentage which may not 
. be the same for lands and buildings, and tt 
was. this. position ‘which was finally brought 


out in bold relief by the Rating and Valua- 


tion Act, 1925. ” 
11. >`- The desision in AIR 1961 SC -552 
relied on by the learned Judge in the judg- 


Kerala Wakf Board: iv. ‘Union ‘of+ India (G. Nair. C: J.) 


Another well accepted -principle 8. 
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ment ‘under. appeal: and also that in AIR 1967 
SC 1458 have been’ noticed by the Supreme 
Court, in AIR. 1970 SC.,1133 and it was ob- 
served that the cases were peculiar to .them- 
selves and it was said with particular reference 
to’ Nallaraja Reddy’s case AIR 1967 SC 1458. 


. eThat ease is peciliar t0: reelt and can 
not: be called in aid since in this case. there 
is. a reasonable attempt to make the burden 
equal.” 

Referring to the decisions: in AIR 1967 SC 
1801 and the State of Kerala v. Haji K. Haji 
K. -Kutty Nahar, AIR 1969 SC 378. their 
Lordships observed that the question -was one 
of rating and that those cases were decided 
on -different principles : l 


“The proposition laid down was that tak- 
ing only the floor area of a building as the 
basis for determination of the’ tax was an 
arbitrary method when buildings must have 
different rental values depending upon the 
nature of the construction, the kind of build- 
ing and -the purpose for which they can be : 
used. These were held vital considerations 
in the rating of buildings and could not be 
‘ignored: cases were decided on dif- 
ferent principles and’. no analogy can be 
found merely because equal tax -was imposed 
in’ diverse conditions.” 


12. No decision has been cited before 
us which has laid down that a tax or a fee 
cannot be imposed on the gross income of 
a- person or any, other taxable ‘entity. The 
enactments: The Madras Hindu Religious and 
Charitable Endowments Act, 1959 by Sec. 92 
and The Orissa: Hindu Religious Endowments 
Act, 1951 by Section 63 (4) have-imposed the 
fee on' the basis of the -gross income of the 
Religious and Charitable Trusts. On principle 
there can be no objection to an impost which 
is related to the gross income. In the deci- 
sion in Ratilal Panachand Gandhi v. State of 
Bombay, AIR 1954 SC 388. the concerned 
Act had related . the contribution to gross 
receipt. 

. 1B Jn AIR 1970-SC 1133 the majo- 
rity judgment written by Hidayatullah, C. J. 
concluded by stating : i 
¿o * “19: Taking these principles into consi- 
deration: we are satisfied that the law does 
not single ‘out any particular plantation for 
hostile or unequal treatment. In fact it is 
nowhere proved-in this case that tea has been 
discriminated against deliberately. As between 
different..tea gardens, it is not possible to 
say that the difference in the yield is entirely 


-due to natural circumstances and no other 


cause. It is, therefore, not’ possible. to say 
that there is discrimination notwithstanding the 
uniform rate for each SE ig za ‘the 
actual cron yielding area.” 


Shelat, J. who wrote the dent judament 
took a different view on the facts and held: 
“The differences in the yield must, therefore, 
be attributed tọ the differences in the soil, 
Situation, water supply, rainfall ete.” thus 
holding that the differences ‘were due ‘tc 
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natural. circumstances, a view which was not 
accepted by the majority. 

14. The inequalities ‘alleged because 
of some wakfs having to pay-more out of 
their. net income (meaning profits and gains) 
proportionately, than others, it appears to us, 
arise from circumstances which are fortuitous. 











of enjoyment. of properties ‘or even the nature 
of the properties owned by a wakf cannot 
be made a ground: for supporting the con- 
tention that an impost such as a fee at a 
uniform rate-on the gross income of wakfs 
taking into account the services rendered to 
ch wakf is violative..of Article. 14 of the 
Constitution as we are not able to discern 
y clear hostile discrimination.pr the singling 
out of any wakf or any class of wakfs for 

ecial or peculiar treatment. The, discrimina- 
tion if any, as stated already, seems to arise 
ut of fortuitous circumstances. The follow- 
ing passage is apposite: . mo : 
-- “The principle appears to be deducible 
from. the decisions that discriminations due 
to fortuitous. circumstances afising out of the 
peculiar situation in which one or ‘some parti- 
cular--taxpayers: find themselves are generally 
not invalid under requirements as to equality 
and uniformity in taxation, where it appears 


` 
te 


that such taxpayer or taxpayers. are not singl- 


ed out for special treatment and not taxed 
by a method which is not uniformly applied 
to other taxpayers of the same class 
(American Jurisprudence -VoL 51. S. 180. 
page 240).” 2, DE re a 
It cannot also be said that- the wakfs that are 
said to be. adversely affected have no manner 
of control over its inclusion or exclusion from 
the alleged heavier levy: -. ` TE 
“Another principle relating to classifica- 
tion for tax purposes which has authority in 
jte support is that where a classification is 
such that the -individual taxpayer has some 
control ‘over his inclusion or exclusion there- 
from, it cannot be consideréd unconstitu- 
tionally discriminatory. Thus, a statute im- 


Seeeeveaae ret 


posing corporate franchise taxes which, be- 
cause Of the method employed in valuing as-" 


pér value stock, worked a difference in the 
amount of the tax as between corporations 
having the same amount of assets has been 
i pac on the theory that a.corporation may 
oose for itself whether to bring itself with- 
in the operation of the asserted discrimination. 
by deciding not to‘issue no-par. shares......... ” 
. (American Jurisprudence Vol. 51.: S. 180, 
p. 241). OE O ge ORS a 
The object. df the Act is to colléct funds 

for the work that the Board-has-to undertake 
in view. of the: statutory: obligations cast on 
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leged inequalities arising from ‘the nature - 
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other decisions have taken the view which 
would support what we have stated above. > 


e Thus in D. Ramaraju v. State of 
A. P., AIR 1972 SC 828 it was observed : 
“Dr. Singhvi on behalf of the appellants 
has referred to the fact that there is flat and 
uniform’ rate of cess for each acre in respect 
of -all lands “in a division irfespective of the 


‘quality and . productive capacity of the land. 


* 


- objects to be tax 


the Board: by the Act. and for those purposes _ 


fee can be levied and it is not contended that 
the fee levied is unreasonable. The conten- 
tion that it amounts to a tax has been rejected 
by the.learned Judge and the conclusion is 
not questioned; before us. . Apart. from the 


decision’ in, AIR 1970 SC 1133 a number of 


It is urged that a flat and uniform rate for 
all lands in a division results in inequality and - 
is violative of Article 14. In this connection, 
we find that the material on record, to which 
reference has been made earlier, shows that 
the rate of cess prescribed for each division 
has a rational’ nexus with the object of the 
Act and is based on intelligible differentia: The 
object of the Act is-to raise funds for the 
implementation of schemes to secure protec- 
tion of the lands in the deltaic area from 
ravages of the floods. - As the Act is. design- 
ed to benefit the land in the divisions of the 
deltaic area, the levy of cess at uniform rate 
for each acre of the land in a division can- 
not be considered to offend the rinciple’ of — 
equality. The. floods strike y all lands 


in the area and make no: discrimination ‘so — 
‘far as the quality and' productive ‘capacity of 


those lands are -concerned. In ‘the circum- 
stances it appears to be just and reasonable 
that each acre in a division should bear. equal 
burden of the amount which is-sought: to be 
raised to fight the danger of floods and’ pro- 
vide for an. efficient system: of drainage.” 
In a recent decision of the Supreme ‘Court 
in M. Match Works v. Asst. Collector C. E., 
AIR 1974 SC 497 the. question of classifica- 
tion has been. discuSsed and the. first. head- 
note in the A. I. R. correctly depicts the dicta 
laid down. by the decisions in this regard. 
We. shall extract it: i 


“Bare equality of treatment regardless of 
the inequality of realities is neither justice nor 
homage to the constitutional principle. An- 
other Rop sron which is equally settled is 
that merely because there is room for classi» 
fication it does not follow that legislation 
without classfication is always unconstitu- 
tional. The Court cannot strike down'a law 
because it has not made the classification 
which commends to the Court as proper. Not 
can the legislative power be said to have been 
unconstitutionally exercised because within the 
Class a sub-classification was reasonable but 
has not been made. .The modern’ State, in- 
exercising its sovereign ‘power of' taxation, has 
to deal with complex factors relating to the 
> | , the quantum to be levied, 
the conditions subject to which the levy has 
to be made, the social and economic policies . 
which the tax is. designed’ to subserve, and 
what:not. From :the judicial inspection tower 
the Court may only search for arbitrary and. 
irrational classification ‘and its obverse namely, ~ 
capricious uniformity of treatment where a 
crying dissimilarity exists in reality. Uncon- 
stitutionality and not unwisdom of a legisla- 
tion is the narrow area of judicial review.” =: 
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main contention was that the petitioner 
did not at all require any licence what- 
soever and, therefore, there would be 
mo question of breach of any of the con- 
ditions of the licence and consequently, 
the action taken against the petitioner 


would be rendered illegal. On this ground 


the learned counsel for the petitioner 
prayed for different reliefs. This question 
depends upon the construction of Clause 
3 of the M. P. Hydrogenated . Vegetable 
Oi] Dealers’ Licensing Order, 1968. which 
we have reproduced earlier, 


10. The learned counsel for the 
petitioner argued that sub-clause (1) of 
Clause 3 of the said Order provides that 
Mo person except a producer shall carry 
on the business as a dealer except under 
and in accordance with the terms and 
conditions of a licence granted to him in 
this behalf 


by the Licensing Authority., 


Aecording to the learned counsel, the 
prohibition is against any person to carry 
on the business as a dealer and such 
dealer is required to have a licence. But 
a producer is excluded from that category 
and consequently, a producer is not re- 
quired to have a licence and, therefore, 
a producer can carry on the business as 
a dealer without, obtaining a licence. Ac- 


cording to the learned counsel, sub-clause - 


(2) is by way of a proviso to sub-clause 
(1) and that sub-clause -requires any 
dealer, who is doing business at the com- 
mencement of this Order to obtain a 
licence within thirty days of such com- 
mencement, provided that nothing in this 
clause shall apply to a producer unless 
he is a dealer. It was argued that sub- 
clause (2) only relates to an existing pro- 
ducer, who might also be a dealer and 
such producer-cum-dealer is required to 
have a licence within thirty days of the 
commencement of the Licensing Order. 
So far as this interpretation sought to be 
put by the learned counsel for the peti- 
tioner is concerned, we may observe that 
it offends the rule of harmonious con- 
struction. The learned counsel wants us 
to interpret the sub-clause (1) to mean 
that a producer would be free to carry 
on the business as a dealer and he would 
not require a licence at all. We are 
unable to accept this suggestion. We are 
of opinion that sub-clause (2) is supple- 
mentary to sub-clause (1) and even a 
proviso can exist in the nature of a sub- 
stantive provision. We are clearly of the 


opinion that the two sub-clauses of Cl. 3 


of the Licensing Order contemplated 
three different categories. One category 
consists of persons who are not producers’ 
and all such persons are required to have 
a licence. The second category consists of 


a producer, who is not a dealer and such . 


producer is not at all required to have 
any licence whatsoever. The third cate- 
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pory consists of a’ producer, who also 
ppens to be a dealer, Such a producer- 
cum-dealer is required to have a licence. 
However, that controversy is of little im- 
portance in the present case as the peti- 
tioner had actually obtained a licence in 
respect of its godown and depot at Jabal- 
pur, which was in force at the relevant 
time. We are unable to accept the con- 
tention that the petitioner, as a producer, 
was free to carry on the business as a 
dealer without obtaining a licence. It mav 
be that the Licensing Authority, namely, 
the Director of Food & Civil Supplies 
and the Collector, Raipur, may have given 
a wrong advice to the petitioner. It will 
be another matter as to what the effect 


-of such wrong advice will be. But, there 


can be no doubt that the petitioner occu- 
pied a dual capacity, namely, one as a 
producer of vegetable oil products with 
its office located at Akola in the State of 
Maharashtra and the second capacity 
would be that of a dealer with its office 
located -at Jabalpur, in the State of Ma- 
dhya Pradesh, Although the petitioner, as 
a producer, may not be required to obtain 
a licence, it certainly would be required 
to obtain a licence as a dealer, no matter 
what the authorities of the State Govern- 
i might have rightly or wrongly 
one. 


Il. © We may look at it from ano- 
ther angle. Sub-clause (1) of Clause 3 of 
the M. P. Hydrogenated Vegetable Oil 
Dealers’ Licensing Order. 1968, provides 
a ban against persons~carrying on busi- 
ness as a dealer and they are permitted 
to do that only under and in accordance 
With the terms and conditions of a lic- 
ence to be granted by the Licensing Au- 
thority. The only exception is a producer, 
who is not required to obtain a licence, 
The phrases ‘producer’ and ‘dealer’ have 
been separately defined by the Licensing 
Order. The suggestion of the learned 
counsel for the petitioner that a producer 
can carry on business as a dealer would, 
in our opinion, not only offend against) 
the rule of harmonious construction, but 
would amount to rioting with common- 
sense, It is an accepted rule of interpre- 
tation that interpretation should be in 
accordance with commonsense and an 
interpretation ought not to be- made 


which makes a nonsense of the legisla- 


tion. The clear implication of sub-clause 
(1) is that a producer as long as he jis a 
producer is not required to have a lic- 


ence. It means that the manufactupniz” 7 


process needs no licence. But, if a 
cer tries to become a dealer, in 
he does require a licence. It is to 
that the ban js against all perso 
a producer, As such, the ban ap 
producer-cum-dealer, when the | 
aspires to become a dealer, That, 
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| be the natural and commonsense inter- 
pretation of the said sub-clause. : 


12. We may also examine it from 
another angle. The learned counsel for 
the petitioner has suggested that the’ ban 
is not against a producer carrying on 
business as a dealer. If that had been the 
intention of the legislature, sub-clause (2) 
would not have been enacted. Sub-clause 
(2) clearly provides for existing dealers 
at the commencement of the Licensing 
Order. If the existing dealers were re- 
quired to obtain a licence, it would be 
anomalous to think that prospective 
dealers, including producers-cum-dealers 
would not require any licence. If the 
interpretation sought to be put by the 
learned counsel for the petitioner were 
to be accepted, it means the existing 
dealers alone were to obtain a licence; 
while prospective dealers would not re- 
quire any licence whatsoever and produ- 
cers-cum-dealers also would not require 
any licence. Such an interpretation would 
clearly amount to rioting with common- 
sense and would be attributing an un- 
natural meaning, which could never have 
been the intention of the legislative au- 
thorities. Therefore, the only rational 
interpretation in accordance with the 
commonsense would be to hold that a pro- 
ducer simpliciter is not required to obtain 
a licence, All other persons must obtain 
a licence, whether they are dealers simpli- 
citer or whether they are producers-cum- 
dealers, Sub-clause (2) of Clause 3 then 
would squarely fit in with the scheme of 
sub-clause (1)- of this interpretation. 

hich we have suggested: otherwise it 
would be rendered redundant or it would 
lead to an anomaly making a nonsense of 
the legislation. . 


13. The learned counsel for the 
petitioner urged that sub-clause (2) of 
clause 3 of the Licensing Order is by wav 
of a Proviso or an exception to sub-cl. (1) 
and the scope of sub-clause (2) should not 
be expanded so as to give it an unwar- 
ranted meaning. We are unable to ac- 
cept this suggestion also. It is not either 
a proviso or an exception to sub-cl. (1) 
but it only provides for one single even- 
tuality, namely. necessity for existing 
dealers to obtain a licence at the com- 
mencement of the Licensing Order and 
nothing else. The learned counsel for 
the petitioner invited attention to the 
pronouncement of their Lordships of the 
iSupreme Court in the Vanguard Fire and 
Genera] Insurance Co. Ltd.. Madras v. 
M/s, Fraser and Ross. AIR 1960 SC 971 
and urged that in order to avoid repu- 
gnancy. it would be open to a Court to put 
lan interpretation which would avoid such 
repugnancy, That proposition does not ad- 
mit of- any doubt. Here there is no question 
of any repugnancy. We have already in- 


j 
i 


Mills v. State (Tare C. J.) 


A. L R. 


dicated that the interpretation suggested 
by the learned counsel for the petitioner 
would offend the rules of interpretation 
and would lead to an absurdity. The 
same principle was laid down bv their 
Lordships of the Supreme Court in Tirath 
Singh y, Bachittar Singh, AIR 1955 SC 
830 wherein their Lordships laid down 
that the rule of construction should be 
that any language leading -to manifest 
contradiction should be avoided. We 
oo no quarrel with that proposition as 
well, 


14, The learned counsel for the 


petitioner further invited attention to the 


pronouncement of their Lordships of the 
Supreme Court in Sheikh Gulfan v, Sanat 
Kumar .Ganguli, AIR 1965 SC 1839 
wherein their Lordships have laid down 
that the context in which words occur 
and the object of the statute would be- 
come relevant considerations while con- 
struing the provisions of a statute. That 
proposition also would not admit of anv 


doubt. But it is not attracted in the pre- 
Sent case, 
15. The pronouncement of their 


Lordships of the Supreme Court in Abdul 
Jabar Butt v. State of Jammu and Kash- 
mir, AIR 1957 SC 281 was relied on bv 
the learned counsel for the petitioner to 
contend that it is a fundamental rule 
of Construction that the proviso must 
be considered with relation to the 
principal matter to which it stands as 
a proviso, Therefore, the proviso will 
have to be construed harmoniously with 
the provisions of the principal matter. 
That is a salutary rule of interpretation 
and we would rather use that principle 
against the petitioner in the instant case 


_ rather than in favour of the petitioner. 


16. Similarly, in Commr, of In- 
come-tax, Mysore v. Indo Mercantile Bank 
Lid. AIR 1959 SC 713 their Lordships 
have elucidated the scope of a proviso 
and have laid down that the territory of 
a proviso is to carve out an exception to 
the main enactment and exclude some- 
thing which otherwise would have been 
within the section. It would operate in 
the same eld and if the language of the 
main enactment is clear, it cannot be used 
for the purpose of interpreting the main’ 
enactment or to exclude bv implication 
what the enactment clearly savs unless 
the words of the proviso are such that 
that is its necessary effect. The same 
principle wag reiterated bw their Lord- 
ships of the Supreme .Court in Kedar- 
nath Jute Manufacturing Co. Ltd v. 
oe Tax Officer, AIR 1966 SC 
2. 

17. We have already indicated 
that the principle enunciated in these 
cases is not at all attracted. Sub-cl. (2) © 
is not in'the nature of a proviso or an 
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exception, Sub-clause (1) of clause 3 of 
the Licensing Order requires everybody 
to obtain a licence and the only excep- 
tion is a producer, who need not obtain 
sguch a licence and sub-clause (2) makes 
a provision about existing dealers at the 
commencement of the Licensing Order 
and nothing else. As such, sub-clause (2) 
does not carve out any exception what- 
soever. It is futile to contend that sub- 
clause (2) is either a Proviso or an excep- 
tion to sub-clause (1) of clause 3 of the 
Licensing Order. 


18. The learned counsel for the 
petitioner also invited attention to the 
pronouncement of a Division Bench of the 
Madras High Court in Shenbaga Nadar 
v. State of Madras. (1973) 31 STG 81 = 
(1973 Tax LR 2026) (Mad) wherein obser- 
vations have been made that interpreta- 
tion put by the Government for a con- 
siderable length of time would have 
some value, which although not binding 
On Courts might be considered as a rele- 
vant matter while interpreting the pro- 
visions of a statute. That principle also 
would not assist the petitioner. It was 
further observed by the learned Judges 
of the Madras High Court in the said 
case that an interpretation placed bv the 
Government on a statutory provision 
like Item 3 is not conclusive, still it 
serves as an effective guide to a proper 
interpretation of Item 3. As pointed out 
by Bearnard Schwartz in his “Introduc- 
tion to American Administrative Law”. 
Second Edition, at page 54: 


*Administrative interpretations are 
in most cases accepted as final. Those 
affected will normally conform to them. 
for they serve as the guides to adminis- 
trative action. 
tend to acquire al] but statutory effect 
because of the great deference which the 
Courts normally pay to them. where the 
governing legislation is not whollv clear. 
As stated by the Supreme Court. ‘it is the 
settled rule that the practical interpreta- 
tion of an ambiguous or doubtful statute 
that has been acted upon by official 
charged with its administration will not 
be disturbed except for weighty reasons’. ” 

The above passage makes it clear 
that the interpretation placed on a statu- 
tory provision by the Government can- 
not altogether be ignored, and this is 
the view taken bv the Bench of this Court 
in Simpson & Co. Lid, v. State of Madras, 
(1969) 23 STC 374 (Mad). 

19, In the present case the Direc- 
tor of Food and Civil Supplies and the 
Collector, Raipur. mav have given a 
wrong interpretation. It mav be another 
matter as to what its effect might be. 
That interpretation would certainly not 
be binding on this Court and we would 
reject it even without a moment’s thought 
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as an untenable interpretation, which is 
opposed to the commonsense interpreta- 
tion and which in effect would amount to 
rioting with commonsense, 


20. The learned Government Ad- 
vocate invited our attention to the pro- 
nouncement of their Lordships of the 
Supreme Court in Commr, of Commer- 
cial Taxes, Board of Revenue, Madras y. 
Ramkrishan Shrikishan, AIR 1988 SC 59 
wherein their Lordships have laid down 
that ordinarily a proviso would be an ex- 
ception to the main part of the Section, 
but in exceptional cases the proviso may 
be a substantive provision itself. We 
might have been required to consider 
that aspect if we had come to the conclu- 
sion that sub-clause (2) of clause 3 of the 
Licensing Order is a proviso to sub-cl. (1). 
The exception or the proviso is contained 
in sub-clause (1) itself, where there is a 
ban against all persons carrying on busi- 
ness as a dealer without a licence and the 
only exception is a producer. which means 
a producer simpliciter and not a producer, 
who also happens to he a dealer. 


21. The learned Government Ad- 
vocate further invited attention to the 
pronouncement of their Lordships of the 
Supreme Court in the State of Rajasthan 
v. Mrs. Leela Jain, AIR 1965 SC 1296 
wherein their Lordships made the follow- 
ing observations: 


“With due respect to the learned 
Judges, we do not find it possible to agree 
that it is permissible to omit or delete 
words from the operative part of an 
enactment, which have meaning and 
Significance in their norma] connotation 
merely on the ground that according to 
the view of the Court it is inconsistent 
with the spirit underlying the enactment. 
Unless the words are unmeaning or ab- 
surd, it would not be in accord with any 
sound principle of construction to refuse 
to give effect to the provisions of a sta- 
tute on the very elusive ground that to 
give them their ordinary meaning leads 
to consequences which are not in accord 
With the notions of propriety or justice 
entertained by the Court. No doubt. if 
there are other provisions in the statute 
which conflict with them. the Court mav 
prefer the one and reject the other on 
the ground of repugnance. Surely. that 
is not the position here. Again, when the 
words in the statute are reasonably cap- 
able of more than one interpretation the 
object and purpose of the statute. a gene- 
ral conspectus of its provisions and the 
context in which they occur might in- 
duce a Court to adopt a more liberal or 
a more strict view of the provisions, as 
the case Mav be, ag being more consonant 
with the underlying purpose. But we de 
not consider it possible to reject words 
used in an enactment merely for the rea- 
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son that they do not accord with the 
context in which they occur, or with the 
purpose of the legislation as gathered 
from the preamble or long title. The 
preamble may, no doubt, be used to solve 
any ambiguity or to fix the meaning of 
words which may have more than one 
meaning, but it can, however. not be used 
to eliminate as redundant or unintended, 
the operative provisions of a statute. Be- 
sides, if one strictly applied this rule of 
interpretation that the Act did not intend 
to make provision for nothing except a 
forum for appeals the whole of the pro- 
viso even where it provided for revisions 
against the order of a . Commissioner, 
must be rejected as travelling beyond the 
long title and the preamble. for in nei- 


. ther of them is reference made to revi- 


sions. We do not, therefore, consider 
that in the case of the Act under consi- 
deration, it would be possible to reject 
the words “or a municipal authority” by 


reference to the preamble and the long’ 


title.” 


22. We mav observe that the said 
principle would be attracted where the 
meaning of the statutory provision is not 
clear or it ig ambiguous, Then only the 
question of interpretation would arise, 
In our opinion, the meaning of Clause 3 
of the Licensing Order is very clear. 
which could not create any confusion ex- 
cept when one is inclined to look at it 
through coloured glasses. But. if the 
provision is examined with normal and 
natural glasses, there ought not to be any 
confusion, We were also referred to the 
pronouncement of their Lordships of the 
Supreme Court in Commr, of Income-tax, 
U., P. v. Jagannath Mahadeo Prasad, AIR 
1969 SC 209 wherein their Lordships have 
laid down that where the language of a 
proviso is clear and unambiguous, effect 
should be given to that meaning. In our 
opinion. we were unnecessarily referred 
to these cases on principles of interpreta- 
tion. which auestion does not at all 
on a commonsense and a natural inter- 
pretation of clause 3 of the Licensing 
Order and.some artificial and unnatural 
interpretation having been assumed ‘by 
the learned counsel for the petitioner. all 
these arguments about construction of 


the statutory provision and rules of inter- ` 


pretation were advanced on a hypotheti- 
cal basis, i 


23. In the present case We are not 
required to consider the other questions 
as the learned counsel for the petitioner 
scrupulously avoided to argue them so 
that the petitioner may not be prejudiced 
in the other proceedings that might be 
pending or that might be initiated. There- 
fore, advisedly we do not make anv ob- 
servations in that behalf, which might 
prejudice the case of either of the par- 
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ties, But, on the main and the only ques- 
tion raised by the learned counsel for the 
petitioner during arguments. we would 
negative his contentions and consequent- 
ly we hold that it was necessary for the 
petitioner as a producer-cum-dealer to 
obtain a licence and. therefore, it is not 
Possible for us to grant any of the reliefs 
sought in the present writ petition. 


24, The petition, therefore, fails 


and is accordingly dismissed. But in view 


of the fact that the petitioner could have 
been misled by a wrong advice given by 
the Licensing Authority and the Collec- 
tor of one of the Revenue districts we 
direct that there shall be no order as to 
costs of the present writ proceedings. 
The outstanding amount of the security 
deposit shall be refunded to the petitioner. 

` Petition dismissed, 
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Madanlal Agarwal. Applicant v, Smt. 
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(A) Civil P. C. (1908), O. 38, R. 5 
O. 41. R. 5 and S. 115 — Application for 
attachment -—— Application filed . during 
pendency of stay order — Order of at-. 
tachment passed by trial Court during 
pendency of stay order is not without 
jurisdiction. (Civil P. C. (1908), O. 22, 
Rr. 3, 4, O. 39, Rr. 1, 2, O. 40, R. 1). 

During the pendency of a stay order . 
passed by appellate or revisional Court. 
although the trial Court or the Court be- © 


low may not have any. jurisdiction to pro- 


ceed with the trial of the suit on merit it 
can certainly take such other steps which 
are collateral or which may be protective 
or which would be for the purpose of 
keeping the lis alive and all such steps. 
such as any application under O. 22. R. 3 
or 4 or an application under O. 39. R. 1 
or 2, or an application under O. 40. R. 1 
or an application under O. 38. R. 5 of the 
Code of Civil Procedure would be main- 
tainable in the trial Court in spite of such 
stay order, Therefore: order of attach- 
ment passed by Court under O. 38. R.-5 
of the Code of Civil Procedure during the 
pendency of the stay order is not without 
jurisdiction. AIR 1953 Mad 492, Rel. on. 

(Paras 6 and 7) 
Cases Referred: Chronological Paras 
AIR 1953 Mad 492 = 1952-2 Mad LJ = 


R. K. Pandey, for Applicant; B. C. 
Verma, for Respondent, . 

` TARE, C. J.:— This case was refer- 
red by a Single Bench to consider the 
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question whether during. the pendency of 
a stay order passed by the High Court 
in a Civil Revision, the trial Court could 
pass an order of attachment before judg- 
ment under Order 38, Rule 5 of the Code 
of Civil Procedure. 


2. The facts leading to the present 
reference are as follows.. The respondent 
is the land-lady and the petitioner is her 
tenant. The respondent filed a suit for 
eviction and for recovery of arrears of 
rent, which is registered as Civil Suit No. 
210-A of 1970. The trial Judge passed 
an order, dated- 16-2-1971, striking out 
the defence of the present petitioner on 
the ground mentioned in Section 13 (2) 


read with Section 13 (6) of the M. P. Ac- 


commodation Control Act, 1961. . Against 
that order. the defendant filed a revision 
in this Court. which was registered as 
Civil Revision No. 312 of 1971. This 
Court, by itə order, dated 24-9-1971, al- 
lowed the revision and remanded the case 
to the trial Court for a fresh decision on 
- the question of striking out the defence. 

3. Thereafter, the trial Judge 
passed an order, dated 7-1-1972. in pur- 
suance of the remand order and again 
ordered. the defence to be struck out. 
Against that order, the defendant filed 
Civil Revision No, 49 of 1972. This Court 
passed an interim stay order, dated 2l- i- 
-1972, in the following words: 


‘Meanwhile, further | proceedings in 
the trial Court shall be stayed’, 
The said Revision was ultimately allowed 
by thig Court by order. dated 19-4-1972. 
By the said order. this Court remanded 
the case for a fresh decision after giving 
the defendant an opportunity to have his 
ek In the meantime the tenant vacated 

e pr 


the trial Court for an order of attachment 
before judgment under Order 38, Rule 5 
of the Code of Civil Procedure and the 


trial Judge passed an ex parte order’ on. 


2-3-1972, which was subsequently con- 


firmed by that Court on 5-4-1972 after 


notice to the defendant. That was dur- 


ing the pendency of Civil Revision No. 49 - 


of 1972, which was ultimately allowed 
by this Court on 19-4-1972. Therefore. 
the question arises whether 
Judge could pass an order of attachment 
before judgment during the -subsistence 
of the stay order passed bv this Court on 
21-1-1972 in Civil Revision No. 49 of 1972. 
5. Usually. stay orders are passed 
by the appellate Court or by the revi- 
sional Court. In some kinds of stay 
orders, there is partial stay. Or, in some 
other types of stay orders, the stay is 
complete. But, it is to be noted that the 
stay mav be regarding execution of decree 
or in respect of further proceedings in 
the trial Court. The stay order passed 


Madanlal v. Kamlesh (Tare C. J.) 


4. The respondent land-lady moved 
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by this Court on 21-1-1972 was in respect 
of further trial of the suit. It is, there- 
fore, necessary to ascertain ag to what 
the phrase exactly implies. There can 
be no doubt that when further trial of 
the suit or further proceedings in the 
trial Court are stayed, the Court of ori- 
gina] jurisdiction or the Court below. as 
the case may be, would have no jurisdic 
tion to take any steps which would be in 
furtherance of the trial on merits. Can 
it be said that the trial Court loses all 
jurisdiction to take any collateral action 
which may, in a sense, be’towards the 
progress of the suit, but which is not in 
furtherance of the trial of the suit on 
merits? For instance, if the appellate or 
the revisional Court has passed a stay 
order, can it be said that the trial Court 


' cannot, on a request made by the par- 


ties, refer the dispute to arbitration? In 
Chidambaram v. Subramanian, AIR 1953 
Mad 492 a preliminary decree had been 
passed, against which an appeal had been 
filed in the High Court. The High Court 
had passed a stay order staying the pass- 
ing of a final decree. During the pendency 
of the stay order, an application was 
made in the trial Court by both the par- 
ties to refer the dispute to arbitration. 
The Division Bench of -the High Court 


laid down that merely because of the 


pendency of the stay order, the parties 
would not be debarred from moving the 
trial Court for referring the dispute to 
arbitration, In that case, there was an 
additiona] reason given by the Division 
Bench, namely, that a stay order being 
for the benefit of one of the parties, such 
benefit could be waived. Even apart 
from that, the basic reason, we think, was 
that the trial Court would not lose iuris- 
diction to deal with collateral matters 
which would not be towards further trial 
of the suit on merits, but which would 
only be collateral or incidental to the suit 
being kept alive. We mav illustrate the 


- Said point as under, 


6. For instance. if an appeal or a 
revision is pending in the appellate or 
the revisional Court and if one of the 
parties dies in the meantime and if the 
appellate or the revisional Court happens. 
to pass a stay order, that would not oust 
the jurisdiction of the trial] Court to en- 
tertain an application for substitution of 
legal representatives under Order 22, 
Rule 3 or Rule 4 of the Code of Civil Pro- - 
cedure, Of course. an application can as 
well be made in the appeal or the revi- 
sion pending before the appellate or the 
revisional Court. Similarly, we do not 
see any reason why proceedings under 
Order 39, Rules T or 2 or Order 40, Rule 1 
of the Code of Civil Procedure cannot be 
taken in the trial Court during the pen- 
pency of a stay order passed. by the ap- 
péllate or the revisional Court. The pro- 
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ceeding relating to grant of injunction or 
appointment of a receiver may be pro- 
ceeding in the suit, but this would not 
be a proceeding in further trial of the 
. Buit on merits. Suppose, if a party i 
trying to damage the property. we do not 
see any reason why the party aggrieved 
Cannot approach the trial Court for ap- 
Pointment of a receiver or for an injunc- 
tion. Similarly, if one of the parties tries 
to take steps which would ultimately re- 
sult in defeating the decree that might be 
passed, we do not see any reason why 
the party aggrieved cannot be allowed to 
approach the trial Judge for an order of 
attachment before judgment under O. 38, 
R. 5 of the Code of Civil Procedure, 
which, although may be a proceeding in 
the suit, will not be in furtherance of the 
trial of the suit on merits, but it would 
only be a protective step so as to ensure 
that the defendant may not be able to 
defeat any ultimate decree that might be 
passed in the suit. Looked at from this 
point of view, we are of the opinion that 
during the pendency of a stay order 
passed by the appellate or the revisional 
Court, although the trial Court or the 
Court below may mot have any jurisdic- 
tion to proceed with the trial of the suit 
on merits. it can certainly take such other 
steps which are collateral or which may 
be protective or which would be for the 
purpose of keeping the lis alive and all 
such steps, in our opinion, such as any 
application under Order 22, Rule 3 or 
Rule 4 of the Code of Civil Procedure or 
an application under Order 39. Rule 1 or 
Rule 2 or an application under Order 40, 
Rule 1 or an application under Order 38, 
Rule 5, would be maintainable in the 
trial Court in spite of such stay order. 


7. The present petitioner had filed 
an application, registered: as Interlocutory 
Application No. 12, purporting to be 
mnder Section 151 of the Code of Civil 
Procedure, wherein, he had prayed that 
the order of attachment before judgment. 
passed by the trial Court be withdrawn 
and a report be made to the High Court 
for punishing the respondent for com- 
mitting contempt of Court. That appli- 
cation wag rejected bv the trial Judge by 
order, dated 9-8-1972, which is the sub- 


ject-matter of the present revision. In the 


view that we take. we do not think that 
the trial Judge acted in excess of juris- 
diction by Passing the order of attach- 
ment before judgment on 2-3-1972 during 
the pendency of the stay order passed by 
this Court in Civil -Revision No. 49 of 
1972, and for the same reason, the 
respondent cannot be said to have 
committed any contempt of Court by 


having secured the order of attachment 


before judgment from the trial Court. 
Consequently, this revision fails and is 


B. G. Goswamy v. R, P. Nayak 


A. LR: 


accordingly dismissed with costs. Coun- 
sel’'s fee in this Court shall be Rs, 30/-. 
| Revision dismissed. 
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P. K. TARE, C. J. AND B. R. DUBE. J. 


Bhagwan Giri Goswamy President, 
Dhamtari Co-op, Marketing Society Ltd. 
Raipur, Applicant v. R. P. Navak. Raipur. 
Non-Applicant, 

Misc, Civil Case No, 72 - 
23-19-1974 6 of 1974. D/ 

(A) Contempt of Courts Act (1971), 
Sections 2 (b) and 12 — Civil Contempt — 
— What amounts to — Deputy Registrar 
of Co-operative Societies ordering super- 
session of a Society during pendency of 
Stay order restraining Election Officer 
from holding election to the Society — 
No civil contempt. (Section 15). (Constitu- 
tion of India, Art. 215), (M. P. Co-opera- 
tive Societies Act (17 of 1961), S. 53), 


Doing of a thing in lawful manner 
empowered by the statute during the 
pendency of a case in a Court of law. by 
itself, cannot amount to a civil contempt 
under Section 12 of the Contempt of 
Courts Act nor ‘can it be said to be a 
criminal contempt under Section 15. In 
such a case. the question of mala fides or 
boda fides would mot at all arise nor 
would it be relevant. Of course, that 
Statutory Power cannot be- exercised 
which would be in direct contradiction of 
the subject-matter of the lis pending in 
a Court of law. But other action not af- 
fecting that case can be taken if the sta- 
tute empowers the authority to do so. AIR 
1970 SC 720; 1960 MPLJ (Notes) No. 162 
and M. Cr, C, No. 125 of 1974, D/- 11-12- 
1974 (MP), Relied on; AIR 1962 SC 1172, 
Distinguished. _ . (Paras 4. 7) 


Where during the pendency of a stay 
order restraining the Election Officer from 
holding elections to a Co-operative So- 
ciety. the Deputy Registrar of Co-opera- 
tive Societies passed. an order of super- 
session of the Society in exercise of sta- 
tutory power under Section 53 of the 
M. P. Co-operative Societies Act, 1961. it 
was held that he did not commit civil 
contempt, (Para 7) 


Cases Referred: Chronological Paras 
(1974) M. Cr. C. No. 125 of 1974. DJ- 
11-12-1974 (MP) i 5 
(1974) M. P. No. 593 of 1971, D/- 21-12- 
1974 (MP) a 1 
AIR 1970 SC 720 = (1969) 2 SCR 668 7 
AIR 1968 SC 1050 = Civil Appl. No. 1579 
of 1987. D/- 8-3-1968 7 
a ae SC 1172 = (1962) Supp 2 SCR 
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1960 MPLJ (Notes) 162 = M. Cr. O. No, 
177 of 1959 

AIR 1953 SC 185 = 1953 SCR 581 

(1953) 2 MBLJ 164 

1951 AC 482 = 95 SJ 333 

AIR 1931 Cal 257 = ILR 58 Cal 884 

(1900) 2 QB 36 = 89 LJQB 502 


Gulab Gupta. for Applicant. 


TARE, C. J.:— This is a petition 
under Article 215 of the Constitution of 
India, read with Section 12 of the Con- 
tempt of Courts Act. 1971. for taking 
action against the respondent for con- 
tempt of Court onthe ground that dur- 
ing the pendency of writ petition, that is. 
Champa v. Assistant Registrar. M. P. No. 
593 of 1971. decided on 21-12-1974 
(MP) the respondent purported to super- 
cede the Co-operative Society under Sec- 
tion 53 of the M. P. Co-operative Socie- 
ties Act, 1960. 


a: The elections to the Co-onera- 
tive Society were to be held and that 
action of the Election Officer was chal- 
lenged by one Champa in Misc. Petition 
No, 593 of 1971. In that case. a stav also 
had been granted.- restraining the Elec- 
tion Officer from holding the Election. 
That petition, we have dismissed on 
21-12-1974 on the ground that it has been 
rendered infructuous due to lapse of 
time. It was during the pendency of the 
said writ petition that the respondent 
Shri R. P. Nayak, Deputy Registrar. Co- 
operative Societies, passed the order im- 
pugned. superseding the Co-operative So- 
ciety. which is now subject-matter of a 
challenge in a writ petition, registered as 
Misc, Petition No. 1103 of 1974. That 
writ petition was admitted recently and 
it is pending for hearing after notices ‘to 
the respondents, 


3. The contention of the learned 
counsel for the petitioner ig that the res- 
pondent, by passing the order of super- 
session of the Co-operative Society during 
the pendency of the writ petition. that is. 
Misc, Petition No. 593 of 1971. has com- 
mitted a civil contempt of this Court. in- 
asmuch as the Election Officer had been 
restrained from holding the elections and 
for no fault of the members of the So- 
ciety, the Co-operative Society has been 
superseded by the Deputy Registrar. Co- 
operative ‘Societies. 

4. In this connection. we might 
observe that if the authority has the sta- 
tutory power to act in a particular 
manner, the question of mala fides or 
bona fides will not arise and the autho- 
rity can arya exercise that statutory 
power as and when it thinks it proper. 
That power cannot be denied to the au- 
thority merely because of the pendency 
of a case in a Court of law. Of course, 
that statutory power cannot be exercised 
which would be in direct contradiction to 
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the subject-matter of the lis pending in 

a Court of law. But other action. no’ 
affecting that case, can certainly be taken 
if the statute empowers the authority t 
do SO. 

5, This question, we had dabos 
rately considered in Malik Singh v. K. D. 
Saxena, M. Cr. C. No. 125 of 1974 de- 
cided on 11-12-1974. In that case. we 
had relied on a Division Bench deci- 
sion of the Madhya Bharat High Court- 
namely Narayan Singh v. Satya Narain 
Dube, (1953) 2 MBLJ 164, wherein the 
learned Judges held that although a case 
may be pending before a Court, yet the 
doing of another lawful act. such as con- 
ducting of a departmental enauiry. can- 
not be regarded as amounting to contempt 
of Court, 


6. The said question was also con- 
sidered by us In re, Mebra. Senior 
Superintendent of Post Offices, M. Cr. O. 
No. 177 of 1959 = (1960 MPLJ Notes 162). 
In that case, following the view of the 
Division Bench of the Madhva Bharat 
High Court, a Division Bench of this 
Court, had held that the scope of the de- 
partmenta] enquiry being altogether dif- 
ferent from the matter involved in the 
criminal prosecution. the Superintendent 
of Post Offices could not be held guilty 
of a contempt of the Court by purporting 
to hold a departmental enquiry against 
the employee who was being prosecuted 
in a Court of law. 


7. This question now would be 
concluded by the pronouncement of their 
Lordships of the Supreme Court in Secu- 
rity and Finance (P.) Ltd. v. Dattatraya 


Raghay Agge, AIR 1970 SC 720. where- 
in their Lordships made the following 
observations :— 


“It is well established that an autho- 
rity holding an inquiry in good faith in 
exercise of the powers vested in it bv a 
statute is not guilty of contempt of Court. 
merely because a parallel inquiry is 
imminent or pending before a Court. To 
constitute the offence of contempt of 
Court, there must be involved some ‘act 
done or writing published calculated to 
bring a Court or a Judge of the Court 
into contempt or to lower his authority’ 
or ‘something calculated to obstruct or 
interfere with the due course of justice 
or the lawful process of the Court — (See 
Reg. v. Gray. (1900) 2 QB 36 and Arthur 
Reginald Perers v. The King. 1951 AC 
482. In Tukaram Gaokar v. S. N. Shukla. 
C. A. No. 1579 of 1967, D/- 8-3-1963 = 
(AIR 1968 SC 1050)). it was held by this 
Court that the initiation and continuance 
of proceedings for imposition of penalty 
on the appellant for his alleged compli- 
city in the smuggling of gold under Sec- 
tion 112 (b) of the Customs Act, 1962 
did not amount to contempt of Court 


— 
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though his trial in a Criminal Court for 
offences under Section 135 (b) of that Act 
and other -similar offences was imminent 
and identica] issues would arise in the 
proceedings before the customs authori- 
` tles.and. in the trial before Criminal] Court. 


`- In Riswan-ul-Hasan v, State of Uttar 


Pradesh, 1953 SCR 581 at p. 588 = (AIR 
1953 SC 185 at p. 187) this Court stated: 


“As observed by Rankin. C. J.. in 
Anantlal Singha v. Alfred Henry Watson. 
- (1931) ILR 58 Cal 884 at p. 895 = (AIR 

1931 Cal 257 at p. 261) the jurisdiction in 
contempt is not to be invoked unless there 
is real prejudice which can be regarded 
-s a substantial interference with the due 
course of justice and that the purpose of 
the Court’s action is a practical purpose 
--and it is reasonably clear on the authori- 
ties that the Court will not exercise its 
jurisdiction upon a mere question of pro- 
priety.” 


It follows therefore that even if the 
action of the appellants and respondent 
No, 1 in this case is assumed to be im- 
proper it will not justify the finding that 
they were guilty of contempt of Court 
when their action was in no way. calculat- 


ed to obstruct the course of justice or to 


prejudice the trial of the Civil Suit.” 

It is, therefore, clear that doing a thing 
in lawful manner empowered bv the sta- 
tute during the pendency of e writ peti- 
tion, by itself, cannot amount to a civil 
contempt under Section 12 of the Con- 
tempt of Courts Act. 1971,-nor can it be 


said to amount to a criminal contempt - 


under Section 15 of the said Act. In such 
a case, the question of mala fides or bona 
fides would not at all arise. nor would it 
be relevant, because the powers so exer- 
cised can be exercised by virtue of the 
Statute, In this connection, we might 
further observe that the case of Pratap 
Singh v. Gurbaksh Singh, AIR 1962 SC 
1172 will be clearly distinguishable. In 
that case. the employee, that's. Dr. Pra- 
tap Singh was departmentally punished 
because he had approached the Court of 
law without approaching the departmental 
authorities. Evidently. preventing a per- 
son from approaching a Court of law in 
order to exercise his statutory or con- 
stitutional rights will certainly amount to 
a contempt of Court. As such, the said 
|case is clearly -distinguishable and that 
principle cannot be attracted to the pre- 
sent case where the respondent exercised 
his statutory power conferred by S. 53 
of the M. P. Co-operative Societies Act, 
1961. 

|. L As a result. this petition fails 
and is accordingly dismissed. summarily 


without notice to the other side. 
Petition dismissed, 


Kasturchand v. Kapurchand- 


ALR. 
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Kasturchangd Chhotmal, ` Appellant 
v. Kapurchand Kewalchand, Respondent. 


‘ae Appeal No. 38 of 1971. D/- 7-11- 


(A) Hindu Law — Joint family pro- 
perty — Acquisition by member — -Pre- 
sumption, o 


There is no presumption that a Hindu 
family, merely because it is joint. pos- 
sesses joint family property. The bur- 
den: of proving that ‘any particular pro- 
perty is joint family property. is, there- 
fore, in the first instance upon the per- 
Son who claims it as coparcenary pro- 
perty. But. if the possession of a nucleus 
of the joint family property is either ad- 
mitted or proved, any acquisition made 
by a member of the joint family is pre- 
Sumed to be joint family property. This 
ease paon is however subject to the 
limitation that the joint family property 
must be such as with its aid the provertv 
in question could have been acquired. 
AIR 1969 SC 1076 and AIR .1947 PC 189. — 

ied on. (Para 7) - 


‘Held, in the circumstances of the case 
the disputed property was joint familv 
property and the coparcener had no right 
to make the will in respect of that pro- 
perty or any part thereof. It passed bv 
survivorship to the other coparcener. 

(Para 9) 

(B) Evidence Act (1872), Section 115 
— Inconsistent plea — Party which speci- 
fically avers that a document is a will 
cannot be allowed to say that it is not 2 
will but a family arrangement. (Para 10) 

(C) Transfer of Property Act (1882), 
Section 5 — Family arrangement — Es- 
sentia] requisites, | i 

Where the parties are to get the.pro- 
perty by inheritance in their respective 
branches and there is no chance of anv 
litigation, a family arrangement cannot 
be valid as it does not fulfil the essential 
requisites, thereof, as laid down bv the 
Supreme Court in AIR 1972 SC 1279. 

(Para 15) 

(D) Succession Act (1925), Section 74 
— Will —- Construction — Burden — Ad- 
verse inference, (Evidence Act (1872). 
Ss. 100 to 104 and 114 (g)). 


Where the executrix was an old 
woman of 75 years. a patient of cancer 
and-in the care of the legatee. if can be 
said that he used his position to obtain an 
unfair advantage over the executrix. 
Prima facie the document appeared: to be 


*(Appea]l against decree of R. K. Tiwari. 
Dist, J.. Raipur, in Civil Suit No. 4A 
of 1966. D/- 4-2-1971). 
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unconscionable and the burden. shifted on 
bim to prove that the document was ex- 
ecuted without being induced by undue 
influence. Where he did not appear in 
the witness box an adverse inference 
could be drawn against him. (Parag 23-24) 
Cases Referred: Chronological . Paras 
AIR 1972 SC 1278 = 1972 UJ (SC) on bit 


ATR 1969 SC 1076 = (1968) 3SCR8 7 
ATR 1967 SC 878 = (1967) 1 SCR 249 23 
AIR 1966 SC 323 = (1965) 3 SCR se i 
AIR 1966 SC 1836 = (1967) 1 SCJ 848 .11 
AIR 1965 SC 825 = (1965) 1 SCR 26 16 
ATR 1955 SC 481 = (1955).2 SCR 22 16 
AIR 1949 PC 272 = (1949) 2 Mad. LJ ni 


AIR 1947 PC 169 = 60 Mad LW 458 24 
ATR 1947 PC 186 = 60 Mad LW 412 7 
ATR 1931 Bom 97 = 32 Bom LR 924 20 
AIR 1930 PC 24 = 67 Ind App 96 24 
AIR 1927 PC 230 = 105 Ind Cas 220 20 
AIR 1923 PC 73 = 78 Ind Cas 391 24 

R. S. Dabir, O. P. Namdeo and Ku. 
Urmila Chibber, for Appellant: K.. A. 
Chitalay, J. P. Bajpai and N.. S. Kale. for 
Respondent, 

B. R. DUBE, J. :— This is defendant’s 
appeal against the judgment and decree 
passed, by the learned Second Additional 
District Judge, Raipur, in civil suit No. 
4-A of 1966, allowing respondent’s claim 
for possession of the land described ‘in 
Schedule ‘C’ of the plaint and for parti- 
tion and separate possession of one-half 
' share in the property as shown in Sche- 
ee? ‘A’ of the plaint, together with mesne 
profits. i 


- 2 Chhotmal Dassani and Kewal- 
chand: Dassanj were brothers. These two 
brotherg separated in the vear 1912, and 
a registered partition deed was executed 
on 4-10-1912. Chhotmal Dassani had no 
issue. He, therefore, adopted the appel- 
lant Kasturchand, who 
son of Kewalchand. The respondent 
Kapurchand is the younger son of Kewal- 


chand, The parties are governed by the . 


Banaras School of Hindu Law. After the 
partition, the branches -of Kewalchand 


and Chhotmal became separate im all res- 


pects, Chhotmal executed a document 
dated 9-6-1952. styled as ‘“Vvavastha 
Patra”. He died a few davs thereafter, 
leaving his widow Sonibai and adopted 
son (the appellant). These facts are not 
disputed, . 


3. Chhotmal, at the time of his 
death, left 81.71 acres of land in village 
Rawanguda, district Raipur and two 
houses, one in the village Rawanguda and 
another: in village Pipariya. as mentioned 
in Schedule ‘A’ of the plaint. Chhotmal 
had executed a Fatte dated 20-2-1948. .in 
the name of his wife, Soni Bai. in occup- 
ancy rights with respect to 29.60 acres of 
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respondent and the appellant. 


-1961. ` Thus. under th 


wag the eldest - 
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land -situated in village Rawanguda, dis- 
trict Raipur. The said land is shown in 
Schedule 'B’ of the plaint. The case of 


. the respondent (plaintiff) was that the 


property described in Schedule ‘A’ was 
the self-acquired property of Chhotmal. 
He executed a will dated 9-6-1952. styled 
ag ‘Vyavasta Patra’ according to which 

property mentioned in Schedule ‘A’ 
was bequeathed in equal shares to the 
The be- 
quest was to take effect after the death 
of Chhotmal as well as the death of his 
widow. Sonibai, if she survived. As Chhot- 


mal died in June, 1952, leaving his widow. 


Soni Bai, she entered into possession of 
the said property. Accordingly. she re- 
mained in possession of the said property 
til her death which took place on 30-6- 
e Said will, execut- 
ed by Chhotma]l Dassani, the respondent 


. claimed one-half share in the property 


shown in Schedule ‘A’. In the alterna- 
tive, the respondent claimed 36.00 acres 
of land out of 81.71 acres of land shown 
in Schedule 'A’ on the ground that Mest. 
Soni Bai had made a gift of that land 
under g registered gift deed dated 25-1- 
1961. It was averred that Sonj Bai. be- 
ing the widow of late Chhotmal Dassani. 
succeeded to the property of her husband 
and her right. title and interest having 
become absolute, on the coming into force 
of the Hindu Succession Act. 1958. she 
was competent to make a gift of her share 
in those lands, It was further averred 
that Mst. Soni Bai, by virtue of the above 
gift-deed, also gifted 19.06 acres of land 
shown in Schedule ‘C’. out of the land 
shown in Schedule ‘B’, which she was 
separately holding under Bhumiswami 
rights. The respondent. therefore, claim- _ 
ed one-half share in the agricultural land 
and the two houses shown in Schedule ‘A’ 
Or in the alternative, 36 acres of land out 
of the land shown in Schedule ‘A’, plus 
19.06 acres of land as shown in Sche- 
dule ‘C’. total 55.08 acres, and mesne 
Profits. 


_ 4, The appellant contested the 
suit on the grounds that the property in 
the hands of Chhotmal was not his self- 
acquired property but it was a coparce- 
nary property and. therefore. he bhad no 
right to execute the will dated 9-6-1952, 
which was styled as “Vyavastha Patra”. 
It: was further averred that as the said 
document gave only a life estate to Mst. 
Soni Bai, she had no right to make a gift 
Of any property which she got from 
Chhotmal, As regards 29.60 acres of land 
at. Rawanguda. standing in the name of 
Mst, Soni. Bai. the appellant's case was 
that Chhotmal executed a nominal patta 
in favour of Soni Bai to save the land 
from the mischief of Abolition of Pro- 
prietary Rights Act, which was likely to 
come into force in near future and, there- 
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fore, she did not acquire Bhumiswami 
rights, -It was further averred .that Mst. 
Soni Bai executed the gift-deedq under 
undue influence of the respondent and as 
Such it was not binding on the appellant. 
The appellant, therefore, claimed that 
after the death of Soni Bai. he became 
the sole owner of all the property in suit. 


5. The trial Court came to the 
findings that the property shown in Sche- 
dule ‘A’ was not coparcenary property 
but separate property of Chhotmal. that 
Chhotma] was competent to bequeath the 
said property, that on 9-6-1952. Chhot- 
mal executed the will out of his free will 
and the said document having been sivned 
even by the appellant, was binding on 
him, that Mst. Soni Bai was the absolute 
owner of 29.60 acres of land as shown in 
Schedule ‘B’, that she executed the gift- 
deed without any undue influence and 
that she was competent to make a valid 
gift with respect to 19.06 acres of land out 
of her separate land of Bhumiswami 
rights. The trial Court, however, held 
that. Mst. Soni Bai had no right to trans- 
fey 36 acres of land out of 81-71 acres of 
land shown in Schedule ‘A’ by wav of 
gift. Thus, on the basis of the will. ex- 
ecuted by Chhotmal, the trial Court al- 
lowed the respondent’s claim for one-half 
share in the property shown in Sche- 
dule 'A’ and decree for partition to that 
effect was passed. On the basis of the 
pift-deed executed by Mst. Soni Bai on 
25-1-1961, the trial Court also allowed 
the respondent’s claim for possession of 
19.06 acres of land. Consequently, mesne 
profits from the date of suit till delivery 
of possession of the suit land were also 
allowed. 


6. The appellant has, therefore, 
come to this Court in appeal praving for 
reversal of the trial Court’s decree, reite- 
rating the pleas taken by him in the 
lower Court, The root cause of the dis- 
pute between the parties is the docu- 
ment, Ex, P-12. executed bv deceased 
Chhotmal Dassani on 9-6-1952. styled as 
‘Vyavastha Patra’. The respondent (Plain- 
tiff) relied on this document as a will. At 
the stage of arguments before this Court, 
it is urged on behalf of the respondent, 
in the altermative, that the said docu- 
ment is a family arrangement. The ap- 
pellant challenges this document in both 
these characters. As regards the will, 
the contention on behalf of the appel- 
lant is that the property with respect to 
which Chhotmal Dassani made the dis- 
position was a joint Hindu family pro- 
perty and as such Chhotmal had no 
right of bequest. Ag regards the docu- 
ment being in the nature of family ar- 
rangement, the contention is that the 
branches of Chhotmal and Kewalchand 
having been separated, the respondent 
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was not a member of the family of Chhot- 
mal, that there was no occasion to make 
such a family arrangement, that it was 
not for the benefit of the family and it 
having created. interest with respect to 
immovable property in favour of the res- 
pondent, who: -was a stranger, it required 
registration, — 

7, The main question which arises 
for consideration ig whether the suit pro- 
perty was the self-acquired property of 

otmal or it wag a joint. y pro- 
perty. There is no presumption that a 
Hindu family. merely - because it is joint, 
Possesses joint family property. The 
burden of proving that any particular 
property, is joint: family property. ig 
therefore, in the first instance upon the 
person who claims it ag coparcenary 
property. But, if the possession of 8 
nucleus of the joint family property is 
either admitted or proved. anv’ acauisition 
made by a member of the joint familw is 
presumed to be joint family property. 
This presumption is however subject to 
the limitation that the joint family pro- 
perty must be such as with its aid the 
property in question could have been ac-/ . 
quired, See Mudigowda Gowdappa Sankh 
v. Ramachandra Revgowda Sankh. AIR 
1969 SC 1076 and Appalaswami v. Surva- 
narayana Murti, AIR 1947 PC 189. 

8. As regards presumption as to 
business carried on by a member, it is 
stated in Mulla’s Principles of Hindu Law. 
(13th Edition) at page 266 as under — 

(4) Presumption as' to businesg car- 
tied on by a member.— 

There is no presumption that a busi- 
ness carried on by a member of a joint 
family, is joint family business. Nor is 
there any presumption that a business 
carried on by such a member in partner- 
ship with a stranger is ipint family busi- 
ness, There is no presumption that -a 
business standing in the name of or start- 
ed by even a manager is joint family 
business, but if the joint family funds are 
utilised in opening a new branch then 
the new branch will be regarded as part 
of the old business.” 

It is not disputed that Kewalchand had 
executed the document Ex, D-6 on 4-10- 
1912. styled as ‘Batwara-nama’ evidenc- 
ing the factum of partition between him- 
self and his brother Chhotmal. The ques- 
tion is whether these two brothers, Kewal- 
chand and Chhotmal, who were the mem- 
bers of the joint family. inintly acauir- 
ed the property which they divided or 
whether that property was acquired out 
of joint family ancestral nucleus, The 
determination of this question would de- 
pend upon the interpretation of the docu- 
ment Ex. D-6. It is urged on behalf of 
the respondent that according to the said 
document, the two brothers got a sum of 
Rs. 575/- only from their father and the 
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Said money was kept by them separate- 
ly and, therefore, there is nothing to 
show that the property which was divid- 
ed by the document. Ex. D-6. was the 
joint family property of the two brothers. 
Reliance was placed on the khata entries, 
Ex, D-9 and Ex. D-10. from the account 
books of Chhotmal Agarchand Shop. Rai- 
pur in which the item of Rs. 581/12/6 was 
credited as “Shri Sopana Khata Puiva 
Babu Ji Shrichand Ji Dassani”, In our 
opinion, the said entries would not help 
the respondent in any maner. In the 
first place it is not shown how the amount 
of Rs. 575/- left by Shrichand was turned 
into the sum of Rs. 581/12/6. Moreover. 
after the division between Kewalchand 
and Chhotmal. why the full amount of 
Rs. 575/- left by Shrichand was allotted 
to Chhotmal only. That apart. from the 
khata entries, it appears that Chhotmal 
did utilize the said amount in his business 
and hence it could not be said that the 
nucleus of Rs. 575/- which Chhotmal got 
from his father wag not used for develop- 
ing the- business, 


8-A. Reverting back to the docu- 
ment, Ex, D-6, it would be convenient to 
reproduce the releyant Hindi version for 
its proper appreciation, which reads 
thus— 


“Man Ke Kewalchand Wald Shri- 
chand Dassani Oswal Marwadi Sakin Khas 
Shahar Raipur Sadar Bazar Ka Hoon Jo 
Ki Ham Log Donow Hakiki Bhai Yane 
Kewalchand Wo Chhotmal Pisran Shri- 
chand Dassani Oswal Marwadi Sakin Rai- 
pur Sadar Bazar Ke Hain Aur Shuru Se 
Yane Barbakt Aapne Walid Ke Wakt Se 
Aai Tak Shamil Sharik The. Kul Kam 
Karbar Ke Lena Dena Wagerah Karte 
Chale Aaye Hain Aur Aab Tak Shamil 
Sharik Me Hain Lekin Aab Darmivan 
Dono Bhai Ke Aayanda Kisi Kism Ke 
Tanta Bakheda Na Hone Ki Garai Se 
Jaydagd Jo Hamare Walid Mutwali Ke 
Wakt Ke Mublig 575 Rupiva Sirf Jo Ham 
Logo Ke Pas Me The Wo Mublig 1100 
Rupiya Kimat Ke Sona Ke Jewar Jo 200 
Rupiye Ke Kimat Ke Chandi Ke- Jewar 
Wo 300 Rupai Ke Kimat Ke Digar Chil- 
har Mankula Saman Mankula Wo Mublig 
2830 Rupive Ke Aasamiyan Kagii Jar 
Nagad Wo Digar Saman Mankula Dukan 
Pipariya Riyasat Kawardha Ke Wo 240 
Rupai Ke Gadi Bail Raipur Dukan Ke 
We 400 Rupai. Ki Aasamiyan Wake Ral- 
pur Dukan Ke Karj Jar Nakad Wo Wa- 
sool Hone Ki Ummaid Nahi Wo 400 Rupal 
Jo Hiriya Bai Ke Taraf Hai Wo 1955 
Rupai Nakdi Kul Jumla 8000 Rupai Jo 
Ham Dono Bhai Ke Kabje Me Hau........ 
The tria] Court. agreeing with the inter- 


pretation made by the respondent. held 


that according to the said document, out 
of the property amounting to Rs. 8,000/-. 
as shown in this document, the two bro- 
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thers Kewalchand and Chhotmal got only 
a sum of Rs. 575/- from their father Shri- 
chand Dassani, while rest of the property 
amounting to Rs. 7.425/- was jointly ac- 
quired. by them from their separate busi- 
ness, On a careful reading of the docu- 
ment, it mav be said that the use of the 
words “JAYDAD JO HAMARE WALID 
MUTWALI KE WAKT KE 
lowed by the details of the property could 
be interpreted to mean that the whole 
property worth Rs. 8,000/- including the 
amount of Rs, 575/- was received by these 
two brothers from their father. Even 
presuming that the above interpretation 
is not correct and if it were to be conced- 
eq that the two brothers got only Rs. 575/- 
from their father, the said amount in the 
year 1912 was quite a big amount so as 
to constitute an adequate nucleus out of 
which the property worth Rs, 8,000/- 
could be developed. Out of the said 
amount, and the rest of the immovable 
property which these two brothers got 
from Hiriya Bai and for which there is 
no dispute, Kewalchand took cash and 
ornaments in all amounting to Rs. 3,500/- 
and gave the rest of the property to 
Chhotmal, Thus, Chhotmal, on account of 
the said partition, got a share out of the 
joint family ancestral property. which 
formed an adequate nucleus. and as such, 
the further acquisition made by Chhotmal 
would be presumed to be the joint family 
property of Chhotmal’s branch, In view 
of this aspect of the matter, the burden 
had shifted to the respondent to prove 
that the suit property was the self-ac- 
quired property of Chhotmal, He was 
not able to discharge that burden. Thus. 
disagreeing with the finding of the trial 
Court, we hold that the property in the 
hands of Chhotmal with respect to which 
he executed the document, Ex. P-12. was 
the joint family property in which the - 
appellant, being the adopted son, had a 
right as a coparcener, 


9, In view of the above finding. 
the legal position is. quite clear that 
Chhotmal had no right to make a will 
with respect to the coparcenary property 
or any part thereof because the property 
had passed: by survivorship to the appel- 
lant on the death of Chhotmal and. there- 
fore, the will, Ex, P-12. could not operate. 
This view gets support from the decision 
in M. N. Aryamurthi v. M. L. Subbarayva | 
Setty, AIR 1972 SC 1279. 


10. It is contended by the learned 
counsel . for the respondent that in case 
the document, Ex. P-I2. were not to be’ 
treated as a will, it mav be taken to be 
a family arrangement. The learned coun- 
se] for the appellant, on the other hand. 
serlously contended that the respondent, 
having not pleaded the case of family ar- 
rangement, cannot be allowed to base his 
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claim on that, There seems to be suffi- 
cient force in the contention of the learn- 
ed counsel for the appellant, It may be 
noted that the appellant, in the amended 
‘written statement at para, 4 (b). had stated 
that the alleged “Vyavastha Patra” dated 
9-6-1952 was only a Vyayastha Patra and 
not a will and as the said “Vyayastha 
Patra” was unregistered. it was not ad- 
missible in evidence and that the plaintiff 
did not get any right under it. The res- 
pondent, while making- consequential am- 
endment in the plaint, stated in para. 4 (b) 
of the plaint as under :— 


“That the allegations contained in 
the amended para. 4(b) of the written 
` statement are denied as false. As already 
averred by the plaintiff in para. 4 (a) of 
the ‘plaint. the said Vvyavastha Patra is 
-will, As a will is mot required to be re- 
pistered the said Vvyavastha Patra dated 
9-6-1952 being a will is admissible in evi- 
dence and is competent to confer title.” 
It is thus clear that the respondent made 
specific. averment in the plaint that the 
document, Ex, P-12, is nothing but a will. 
He cannot now be allowed to say that 
the said document is not a will but a 
family arrangement. ot 


il. It may be said that the appel- 
lant himself having interpreted the docu- 
ment as a “Vyavastha Patra” and not a 
will, no prejudice will be caused in case 
the respondent is allowed to develop his 
case on the ground that the said docu- 
ment ig a family arrangement, Examin- 
ing the document in this aspect, it mav 
be pointed out at the outset, that the said 
document purported to create an inte- 
rest in house No. 2, situate at Raipur, in 
praesenti in favour of Kasturchand and 
hence it required registration. See, Maturi 
Pullaiah vy. Maturi Narasimham, AIR 
1966 SC 1836. It is true that the said 
document imposed a condition on Kapur- 
chand that he could not alienate the said 
house by way of sale. mortgage or gift. 
But such a condition wag inoperative. 
Once the property was transferred. no 
such condition could be imposed. 


12. The learned counsel for the 
respondent. placed reliance on the decl- 
sion in AIR 1972 SC 1279 in which their 
Lordships of the Supreme Court have 
said that a will executed by the father, 
in respect of a ioint family property. 
though inoperative as a will, mav operate 
ag a valid family arrangement, provided 
the essentia] requisites for it are estab- 
lished. The three requisites required for 
family arrangement, pointed out bv the 
Supreme Court, are these: 


(1) There must be an agreement 
amongst the various members of the 
family intended to be generally and rea- 
sonably for the benefit of the family. 
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(2) The agreement should be.with the 
object either of compromising doubtful or 
disputed rights or for preserving the 

l y property or the peace and secu- 
rity of the family by avoiding litigation 
or for saving its honour, : 


__ (3) Being an agreement, there is con- 
sideration for the same. the consideration 
being the expectation that such an agree- 
ment or settlement will result in estab- 
lishing or ensuring amity and good will 
amongst the relations. 

Relying on the decision in Ramcharandas 
v. Girja Nandini Devi, AIR 1966 SC 323, 
it was further contended that for family 
settlement, the word ‘family’ should not 
be construed narrowly, All that is neces- 
sary is that the parties must be related 

to one-another in some way and have a 
possible claim to-the property or even 
a semblance of claim on some. other 
ground as, say, affection. It is urged that 
the respondent Kapurchand was Chhot- 
mal’s brother's son and he had a great 
affection for him as well. As Chhotmal 
wanted that there should not be anv dis- 
pute with respect to the property ac- 
quired by him. he thought it fit in the 
interest of the family to make the ‘family 
arrangement and to vive some portion of 
the property to respondent who was not 


_ totally a stranger, 


13. In our opinion, the above con- 
tention has got no force. The facts of 
the case in AIR 1966 SC 323 (supra) are 
quite distinguishable. In brief, they are 
as under :— 


The property covered by the familv 
settlement deed in that case belonged to 
one Kanhaiyalal, who died on 10-8-1922 
Without leaving a widow or any issue. 
The said property originally belonged to 
Kanhaivalal’s - grandfather. Chunnilal. 
After Kanhaiyalal’s death, Kadma Kaur. 
his mother, entered into possession of the 
entire property which was in possession 
of Kanhaiyalal, Kadma Kaur died on 
4-10-1937 and shortly thereafter the suit 
which went up to the Supreme Court was 
filed by Ramcharandas, who was the sixth 
son of Diwan Madan Gopal. The said 
Diwan Madan Gopal.was one of the two 
sons of Briilal. and Briilal was the onlv 
son of Deoki Nandan, who was elder bro- 
ther of ilal. Thus Chunnilal was 
plaintiffs yreat-grand-father’s brother 
and. a collateral of- Kanhaiyalel. The 
plaintiff and his brothers were the next 
reversioners entitled to succeed to Ka- 
nhaiyalal’s property after the death of- 
hig mother Kadma Kaur, The defendant 
No. 1 in that case was Giris Nandini Devi 
who was. the widow of Gopinath. The 
said Gopinath was, Kanhaiyalal’s and 
Madhoprasad’s sister’s son. It was said 
by some of the contesting parties that in 
the year 1881, Chunnilal had executed 
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a Will whereby the property was divided 
between Kanhaiyalal and his brother 
Madhoprasad. Madhoprasad died during 
the lifetime of Kanhaiyalal leaving a 
daughter Maheshwari Bai. This 

shwari Bai laid a claim to the property 
which had been beaueathed by Kanhaiva- 
lal on the ground that the two brothers 
Kanhasivalal and Madhoprasad took the 
property of Chunnilal by will not es joint 
tenants but tenants-in-common, That 
claim wag examined by Court of Wards, 
who was then in the management of that 
property. The Court of Wards released 
half of the estate which was the share 
of Madho Prasad. During the lifetime of 
Kadma, three suits were instituted. One 
suit was filed by Gopinath. who claimed 
to be the next reversioner, on the ground 
that he being Kanhaiva Lal’s sister’s son. 
was a preferential heir as against Ram- 
charandas because of the Hindu Law of 
Inheritance (Amendment Act, 1929). In 
that suit, Maheshwari Bai.. Kadma Kaur 
and. the Court of Wards were made de- 
fendants. That suit wag for declaration 
that the Court of Wards had no right to 
release half-share in favour of Mahesh- 
wari Bai. That suit was, however, with- 
drawn. Thereafter, second and third 
suits were filed. In the second suit. Ram- 


charandas {appellant before the Supreme: 


Court) was himself the plaintiff, while in 
the third suit, his brother Hanumanprasad 


was the plaintiff. They claimed to be 


the nearest reversioners on ground 
that the Act of 1929 did not affect their 
right to the property left bv Kanhaiyalal. 
They, therefore. sought declaration that 
Maheshwari Bai and Gopinath had no 
right of anv kind in respect of those pro- 
perties, Gopinath, Maheshwari Bal, 
Kadma Kaur and the Court of Wards 


were made parties in that suit. The 


claims in these two suits, were. compro- 
mised. Under the first compromise, the 
dispute with Maheshwari Bai was settled. 
Under the second compromise, the dis- 
pute with Gopinath and Kadma Kaur 
was settled, vide agreement Ex. Y/13, ac- 
cording to which Kadma Kaur renounced 
all her claims in favour of Gopinath and 
Ramcharandas and his brothers. To this 
document, the appellant Ramcharandas. 
Gopinath and Kadma Kaur were parties. 
Later on, this document was challenged 
by Ramcharandas appellant on the ground 
that it wag neither a surrender deed nor 
a family arrangement. The Supreme 
Court held that document to be a family 
arrangement and binding on the parties, 
because it was made to effect a compro- 
mise of the conflicting claims of Gopinath 
on the one hand and that of the appellant 
(plaintiff) Ramcharandas and hig brother 
on the other. with respect to the estate 
of Kanhaivalal, notwithstanding the fact 


that they were not the members of the 


Mahe- - 
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same family, but were related to. each 
other ang they had a possible claim or a 
semblance of a claim with respect to the 
property in question. 


14, In the instant case, Chhotmal 


- and Kewalchand had separated long back. 


The appellant Kasturchand was the adopt- 
ed son of Chhotmal and thug the branch 
of Chhotmal and Kewalchand constituted 
separate coparcenaries, Therefore, the 
respondent Kapurchand meither a 
claim nor a semblance of claim in the 
property held by Chhotmal. ‘There was 
No question of anv dispute with respect 
to the property between Chhotmal and 
the respondent Kapurchand. There was, 
therefore, no occasion or necessity which 
compelled Chhotmal to make the family 
arrangement, The document, Ex. P-12. 
was executed by Chhotmal on 9-6-1952 
and after a few davs he died. It ig urged 
that Chhotmal, foreseeing the end of his 
life, wanted to make the family settle- 
ment with a view that after his death. 
the family members may live in peace 
and harmony and that the family pro- 
perty may be maintained properly for the 
good of the family. document 
gives an interesting reading as to how 
Chhotmal envisaged the minutest contin- 
gencies for which he provided, a scheme. 
It may be that Chhotmal died im peace 
with the subjective satisfaction that with 
the consent of all the parties, he had 
made the best arrangement with respect 
to the property which he was going to 
leave, little knowing that he was sowing 
the seeds of discontent in his family bv 
depriving the rightful claim of the surviv- 
ing coparcener, 


15. It is true that the appellant 
has also put his signature on the docu- 
ment, Ex. P-12. However, hig explana- 
tion is that his father Chhotmal was very 
old and weak and he did not want to 
hurt hig sentiments by making an opposi- 
tion: at the time of the execution of that 
document, This explanation mav not be 
improbable, Moreover, it is certain that 
the document was neither for the benefit 
of the family of Chhotmal nor it was 
executed with the object of compromis- 
ing doubtful or disputed claims. Ag the 
appellant and the respondent were to get 
the property by inheritance in their 
respective branches, there was no chance 
of any litigation, for the avoidance of 
which, necessity of the family arrange- 
ment was felt. As by the. sald document, 
the legitimate rights of the appellant 
were voing to be affected, it could not be 
said that the consideration for the said 
document was to ensure amity and good 
will amongst the parties, Therefore, the 
family arrangement does not fulfil the 
essential] requisites as laid down bv the 
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Supreme Court in AIR 1972 SC 1279 
(supra). 

16. The Supreme Court. in Sahu 
.Mad.., Das v. Mukand Ram, AIR 1955 
SC 481 has said as under :— 

“It is well settled that a compromise 
or family arrangement is based on the as- 
sumption that there is antecedent title of 
some ort in the parties and the agree- 
ment acknowledges and defines what that 
title is. each party relinquishing all claims 
to property other than that falling to his 
share and recognizing the rivht of the 
others, ag they had previously asserted it, 
to the portions allotted to them respec- 
tively. That explains why No convevance 
is required in these cases to pass the title 
from the one in whom it resides to the 
person receiving it under the family ar- 
rangement, It is assumed that the title 
claimed by the -person receiving the pro- 
perty under the arrangement had alwavs 
resided in him or her so far as the pro- 
perty falling to his or her share is con- 
cerned and therefore no conveyance is 
necessary.’ 


In Potti Lakshmi Perumalla v. Potti 

ishnavanamma, AIR 1965 SC 825 it 
was held that a family arrangement which 
is for the benefit of the family generally 
can be enforced in a Court of law., But 
before the Court would do 50. it must be 
shown that there was an occasion for ef- 
fecting a family arrangement and that it 
was acted upon, 


17. It mav be said that the family 
arrangement in the instant case was acted 
upon in the sense that the house at Raipur 
having been given to the respondent 
Kapurchand, a notice Ex. P-13 was given 
by Kasturchand. Kapurchand and Soni 
Bai to the tenant informing him that 
Kapurchand alone had become the owner 
of that house and that he could be treat- 
ed as such by the tenant. Later on, 
Kapurchand got vacant possession of the 
said house from the tenant. It is urged 
by the learned counsel for the respondent 
that the notice, Ex. P-13 shows complete 
confirmation of the deed, Ex. P-12. bv 
the appellant and Soni Bai. 


` 18. In our opinion the above posi- 
sion does not in any wav improve the case 
of the respondent. As already stated 
earlier, in case the document, Ex. P-12, 
created an interest in praesenti in favour 
of the respondent with respect to any İm- 
movable property, it required resistra- 
tion and. therefere, without that no rights 
could be conferred on him. It is true 
that the appellant hag not put anv claim 
with respect to that house. Nevertheless, 
simply because, the respondent got Dos- 
session of this house, it cannot be said 
that the deed of family arrangement was 
acted upon treating it to be.a vald docu- 
ment, The said document was, therefore, 
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not operative either as a family arrange- 
ment or as a will and it did not confer 
any title on the respondent. We, there- 
fore, hold that the respondent is not en- 
titled to claim anv share in the property: 
Shown in Schedule ‘A’ of the plaint, on 
the basis of the document, Ex. P-12. 


19, The respondent, in the alter- 
native, has relied on the gift deed, Exhi- 
bit P-9, executed by Mst. Soni Bai on 
20~1-1961, according to which, she gifted 
36.29 acres of land out of 81.71 acres, 
situate in village Rawanguda, left by her 
husband and which is shown in Sch. ‘A’ 
of the plaint. She also gifted 19.06 acres 
of land out of 29.06 acres of Bhumiswami 
land shown in Schedule ‘B’ of the plaint. 
Thus, on the basis of the said document. 
the respondent claimed total area of 55.35 
acres of land. The point for consideration 
is whether the document, Ex. P-9. is 
valid and whether Mst. Soni Bai had any 
right to gift the property mentioned 
therein. As regards 81.71 acres of land 
left by Chhotmal, it has already been 
held that it was a coparcenary property 
and, therefore, Mst. Soni Bai had no right. 
to make a gift of any part of that pro- 
perty, In the gift deed. Ex, P-9. Mst. 
Soni Bai stated that on the death of her 
husband Chhotmal, she got the said land 
by virtue of the will, Ex, P-12, styled as 
“Vyavasthg Patra” which was executed 
by Chhotmal. It has already been held 
above that this will, Ex, P-12. is not valid. 


Besides that. in the said document, Mst. 


Soni Bai was given a limited right. It 
was devised that after the death. of 
Chhotmal, Kasturchand and Kapurchand 
shall do the management of the villages 
in the same way, which was being done 
in his lifetime and after the death of Soni 
Bai, Kasturchand and Kapurchand shall 
equally divide the land, houses and the 
other property. Mst. Soni Bai was not 
given the right to alienate any property. 
She was authorised to spend monev onlv 
for religious purposes and at the time of 
her death, she could give the ornaments 
and the cash amount to any relation of 
her, as mentioned in the said document. 
Therefore, even on the basis of the 
Ex, P-12. Soni Bai had no right to sift 
away any part of 81.71 acres of land of 
village Rawanguda, 


20, As regards 29.06 acres of land 
mentioned in Schedule ‘B’, Soni Bai had 
acquired Bhumiswami rights and. there- 
fore, she had the right to gift awav the 
Said land or any part of it. However. 
thig would depend upon the validity of 
the said document, It may be pointed 
out that Mst. Soni Bai was the adoptive 
mother of the appellant Kasturehand. It 
is not disputed that at the time of the 
execution of the said gift deed. Mst. Soni 
Bai was about 75 years of age and she 
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wag suffering from Cancer. The appel- 
lant Kasturchand has deposed that about 
a month and half before her death. Soni 
Bai had gone to stay with the respondent. 
He has also deposed in the cross-exami- 
nation that even 2 or 3 months prior to 
that also, Soni Bai had gone to the place 
of the respondent and he does not know 
when she executed the gift deed. It is 
admitted by respondent’s witness, Sohan- 
lal (P. W. 1). who is the attesting witness 
to Ex, P-9, that Soni Baj executed this 
document when she was residing with 
the respondent. As a matter of fact. this 
position hag not been disputed bv the res- 
pondent. It is thus clear that Soni. Bal, 
a pardah nashin lady, of about 75 vears 
of age and a patient of cancer. at or about 
the time of the execution of the said doct- 
ment, went to live with the respondent, 
and without taking into confidence her 
adopted son, executed the document, 
Ex. P-9, having no’ independent advice 
except that of the respondent. It may 
be noted that the respondent Kapurchand 


was the best witness to show under what, 


circumstances, Mst. Soni Bai executed the 
gift deed. Ex. P-9, but he has not come 
in the witness box. Relying on the de- 
cisions in Gurubux Singh v. Gurdial 
Singh, AIR 1927 PC 230 it was held in 
. Martand v. Radhabai, AIR 1931 Bom 97 
that it is the bounden dutv of a party 
personally knowing the facts and circum- 
stances to give evidence on his own be- 
half and to submit to cross-examination 
and his non-appearance as a witness 
would be the strongest possible circum- 
stance which will go to discredit the truth 
of his case.. In the instant case, non-ap- 
pearance of the respondent in the witness 
box would be a circumstance against him 
and. therefore, it can be said that the vift 
deed, Ex, P-9, was not executed by Mst. 
Soni Bai out of free will and without any 
undue influence. : 

21, Now, examining the evidence 
with respect to the execution of the gift 
deed, P-9, it may be pointed out that 
Sohanlal (P. W. 1) is one of the attesting 
witnesses to the said document, This 
witness in the -cross-examination, has 
stated that the document, Ex. P-9. was 
not written in his presence, but if was 
simply read over before him, This wit- 


ness could not say why Mst. Soni Bai ex- ` 


ecuted the said document. On perusal of 
the document, Ex, P-9, it is clear that it 
containg the survey numbers, area and 
the amount of land revenue with respect 
to the land which was given m gift to 
the respondent, Mst. Soni Bai. an aged 
woman of 75 vears, could not have her- 
self collected this information. Sohanlal 
(P. W. 1) says that he does not know on 
whose information, the survey numbers 
of the lands were recorded in the gift 
deed. The other witness Sheodaval 


Kasturchand vy. Kapurchand (B. R. Dube J.) 


[Prs. 20-22] M.P. 143 


(P. W. 2) is the seribe of the document, 
Ex, P-9. This witness, in the cross-exa- 
mination, denies that respondent Kapur- 
chand had called him to write the said 
document; although he does not know 
who was the person who had called him 
for that purpose, According to this wit- 
ness, Mst. Soni Bai had given him a niece 
of paper on which the survey numbers 
of the land in auestion were recorded. 
He does not know who supplied the said 
information to Soni In the cross- 
examination, this witness further deposed 
that before writing the document. Exhi- 
bit P-9, he might have seen the “Vyavas- 
tha Patra’ Ex. D-6. As already stated 
earlier, in Ex, D-6. Mst. Soni Bai was not 
given any right to alienate the property. 
There is no evidence on record to show 
that Mst. Soni Bai was explained. before 
executing the document, Ex, P-9. that the 
will executed by her husband did not give 
her any right to make a gift of the said 
property. — 


_ 22, In order to appreciate the 
point whether Mst. Soni Bai executed the 
ent out of free will and without any 
undue influence, the conduct of Mst. Soni 
Bai, subsequent to the execution of the 
Said document, may also be examined. It 
may be noted that the document, Ex, P-9, 
was executed on 25-1-1961, and she died 
on 30-86-1961. Just 15 days prior to her 
death, Mst. Soni Bai donated a sum of 
Rs. 5.001/- to Jain Chhatrawas for con- 
Struction of Oswal Bhawan, as evidenced 
irom the document, Ex. P-10. The said 
amount was deposited through the respon- 
dent Kapurchand, Ex. P-11 ig another 
gift deed executed on 22-5-1961. i.e. 
8 days prior to her death, in which it 
was stated. that she had become very old 
and there was no certainty of her life and, 
therefore, she wanted to divide the orna- 
ments received by her from her husband 
between his adopted son Kasturchand. and 
her nephew Kapurchand. It was further 
slated that for making the distribution of 
the ornaments, she had called both the 
sons, Kapurchand and Kasturchand, but 
Kasturchand, i.e. the appellant having 
not turned up, the ornaments of his share 
were melted into gold. which was sold on 
13-5-1961, and the sale price of that gold 
was donated to jain Chhatrawas. while 
the ornaments, falling to the share of 
the respondent, were handed over to 
him, In this way, she gave 45 tolas gold 
ornaments to the respondent and gave 
away the rest in charitv at the cost of 
the appellant’s share. There is nothing 
on record to suggest or to show that the 
appellant did not go to see his mother 
Mst. Soni Bai when she had called him 
for distribution of the ornaments. That 
shows that the respondent. taking ad- 
vantage of the old age and infirmity of 
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Soni Bai, was advising her in such a 
manner that the appellant may not get 
even his legitimate share, 

23, The learned counsel for the 
respondent relied on the decision in Sub- 
hash Chandra Das v. Ganga Prasad Das. 
einen SC 878 in which tt was held 

a 


"The Court trying a case of undue in- 
a must consider two things to start 


(1) are the relations between the 
donor and the donee such that the donee 


" is in a position to dominate the will of. 


the donor and 


(2) hag the donee used that position 
to obtain an unfair advantage over the 
donor. Upon -the determination of these 
issues, a third point emerges, which is 
that of the onus probandi. If the tran- 
gaction appears to be unconscionable, then 
the burden of proving that the contract 
was not induced by undue influence is to 
lie upon the person who was in a posi- 
tion to dominate the will of the other. 


_ Merely because the parties were 
nearly related to each other or merely be- 
cause the donor was old or of weak cha- 
racter, no presumption of undue influence 
can arise danecwens 
It may be noted that the aforesaid deci- 
sion does not help the respondent. Ad- 
mittedly, Soni Bai aged 75 vears and a 
patient of cancer was living with and in 
the care of respondent and. therefore, he 
was in a position to dominate the will of 
Mst. Soni Bai. Now, whether the respon- 
dent used that position to obtain that ad- 
vantage over Mst. Soni Bai or not could 
have- been established by the evidence of 
respondent As he did not ap- 
pear in the witmess-box, an adverse in- 
ference will have to be drawn against 
him, Therefore, it can be gaid that he 
used hig position to obtain an unfair ad- 
vantage from Mst. Soni Bai, Prima facie, 
the document, Ex. P-9. appears to be wn- 
consclonable and the burden shifted on 
the respondent to prove that ‘the said 
_ document was executed by Mst. Soni Bai 
.'without being induced by undue influence, 
24, In Suryanarayan Murthi- v. 
Suramma, AIR 1947 PC 169 it was ne 
that it is for the party propounding 
will to satlefy the conscience of the Coit 
that the instrument propounded is the 
last will of a free and capable testator 
and secondly, that if a party writes or 
prepares a will under which he takes a 
benefit, that ig a circumstance that ought 
generally to excite the suspicion of the 
Court. There ig also a decision of the 
Privy Council in Mst. Gomati Bai v. 


Kanchhedilal, AIR 1949 PC 272 in which’ 


it was said that a person propounding 
will must prove capacity of and facts of 
execution bv testator. Ifa will is execut- 
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ed in suspicious circumstances. the pro- 
pounder must also prove affirmatively. 
that the testator knew and approved of 
its contents. Burden then shifts on the 
party, who alleges that it was executed 
under undue influence, Similarly in Vel- 

amy Servai v. L. Sivaraman Serval, 
AIR 1930 PC 24 it was held that where- 
the propounder of a will is the principal 
beneficiary under it and has taken a lead- 
ing part in giving instryctions for the ex- 
ecution of the will and procuring its re- 
fistration and execution, the circum- 
stances are such as would excite the sus- 
picion of any probate Court and require 
it to examine the evidence in support of 
the will with great vigilence and serutinv. 
and the propounder is not entitled to pro- . 
bate unless the evidence removes such | 
suspicion and clearly proves that the tes- 
tator approved of the .will. In Satish 
Chandra - Chaterjee v. Kumar - Satish. 
Kantha Roy. AIR 1923 PC 78 it was held 
as under :-— 


“Charges of fraud and collusion Hut 
no doubt be proved by those who make 
them by established facts or inferences 
legitimately drawn from those facts taken 
together as a whole. Suspicions and 
surmises and conjectures are not permis- 
sible substitutes for those -facts or those 
inferences but that by no means requires 
that every puzzling artifice or contrivance 
resorted to by one accused of fraud must 
necessarily be completely unravelled and 
cleared up and made plain before a ver- 
dict can be properly found against him. 
If this were not so, manv ea clever and 
dexterous knave would escape.” 

In view of the above case law, it may þe 
observed that the appellant has placed on 
record; whatever material as was avail- 


able to draw inference that the gift deed, 


Ex, P-9, was executed by Mst. Soni Bai 
under the undue influence of the respon- 
dent, The burden, therefore. shifted on 
the respondent to prove that the said 
document was executed by Mst. Soni Bai 
by her free will and not under any undue 
influence, This could have ‘been done, 
had the respondent appeared. in the wit- 
ness box and. stood the test of cross-exa- 
mination, As the respondent failed to 
discharge the burden cast upon him. we 
hold that Mst. Soni Bai executed the gift 
deed under undue influence and, there- 
fore, it is not valid and binding on the 
appellant, 

25. For the above reasons. the 
respondent cannot have any claim to the 
property in sult either under the will, 
Ex. P-12, made by Chhotmal, or under 
the gift deed, Ex, P-9, executed by Mest. 
Soni Bal. As after the death of Soni Bai. 
the appellant alone remains the sole sur- 
viving coparcener, he becomes absolute 
owner of the suit property and the res- 
pondent has got no claim in it. 
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culturist means a'person. who has a sale- 
‘able interest in anv agricultural or horti- 
cultura] land in the State of Tamil Nadu 
or holds an interest in such land under a 


land holder under the ‘Tamil Nadu Estates 


Land Act. 1908, as tenant. ryot or under 
tenure holder or holds an interest in such 


land recognised in:‘the Malabar Tenancy 
Act, 1929 (Tamil Nadu Fay XIV of eae 


bye Or. 


or holds a lease „of land 
person specified E -(a), 
(c) or in a Se of such land. The 
roviso to this section takes out of the 
definition of 'agriculturist’ a person who 
bas been assessed to income-tax or pro- 
fession tax on a half yearly income of 
more than one fhoucand and two hundred 
rupees or has been assessed to property 
or house tax or land holder of estate in 
Tespect of which any sum exceeding five 
hundred rupees is payable as peshkush or 
any sum exceeding one hundred rupees 
is payable by way of quit rent, iodi. kat- 
tubadi, poruppo or other due of a like 
nature, On the other hand, $. 60. Civil 
P.C. which was framed in 1908, had a 
different notion of an agriculturist al- 
together when it used that word in Sec- 
tion 60(1}(c). The connotation of the 
word has been authoritatively expounded 
by the Supreme Court in Appasaheb v. 
Balachandran, AIR 1961 SC 589 at p. 595. 
Their Lordships said— 


“The word ‘agriculturist’ in this 
clause must carry the same meaning as 
the word ‘agricuturist’ in clause (b) and 
the house must be occupied by him as 
such. The object of the exemption in 
Clause (c) apparently is that an agricultu- 
Tist should not be left without a roof over 
his head. In other words, the legislature 
intended by clauses (b) and (c) to prevent 
an agriculturist becoming destitute and 
homeless. It was, however, agreed on 
behalf of the appellants that there are 
no restrictive words in clause {c). So 
long as it was a house belonging to an 
agriculturist and occupied by him, ie was 
exempted from attachment no matter 
what other income than agricultural was 
earned by him, The Wada in question 
was clearly occupied by the appellants for 
the purpose of tilling the land of the 
home farm and for storing the produce 
thereof. the implements of husbandary 
and tethering i cattle employed in culti- 
B seems to us, on nd 


with his == hands to come within. the 
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` T.. T. Nadar v: S..T. Nadar (Maharajan. J.) “ 
-meaning of the word ‘agriculturist’ he 
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must at least show that he was really de- 


pendent for hig living on tilling the sotl 


and was unable to maintain himself other- 
wise. In the present case it is quite obvi- 


-u that even: if the appellants can be 


described as: agriculturists in the widest 
sense of that term, they are not agricultu- 
rist who are really: dependent for their 
maintenance on .tilling the soil and that 
they are unable to maintain themselves 
otherwise,” 


In considering the case of the judg- 
ment-debtor that he is an agriculturist 
within the meaning of Section 60 (1) (e). 
Civil P. C. and, therefore, his house is not 
liable to attachment, the Courts below 
went completely off the track and allow- 
ed themselves to be influenced by the 
findings in the suit and in the appeal. In 
the “suit, the appellant wanted a scaling 
down of the debt under Madras Act IV of 
1938 and he claimed the scaling down on 
the basis that he was an agriculturist 
within the meaning of that Act. This was 
denied by the plaintiff. The trial Court 
gave the finding that he did not hold any 
saleable interest in any agricultural land 
and, therefore. was not an agriculturist 
within the meaning of Madras Act IV of 
1938. The Appellate Court confirmed this 
finding, But I fail to see how the finding 
that the judgment-debtor is not an agri- 
culturist within the meaning of Madras 
Act IV of 1938, could necessarily be tant- 
amount to a finding that he is not an agri- 
culturist within the meaning of Sec. 60 
(1) (ce), Civil P. C. As I have already 
pointed out, an agriculturist under S. 60. 
Civil P. C. need not have a saleable inte- 
rest in land: nor need he even be a lessee 
of the land. It is sufficient if he is mere- 
ly tiller of the soil and depends exclu- 
sively for his living on tilling the soil 
and he is unable to maintain himself 
otherwise. The Courts below erred 
holding that the claim of the Pasa 
debtor for the benefits of Section 60, Civil 
P. C. is barred by res judicata. They 
ought to have considered the oral evi- 
dence of P. Ws. 1 and 2 to the effect that 
the judgment-debtor has been tilling the 
agricultural land of his own father. Thev 
failed to consider the oral evidence. be- 
cause they erroneously held that the iude- 
ment-debtor was precluded by reg judi- 
cata from raising the plea. As I have 
already observed, the finding of the Courts 
in the suit that the 7udgment-debtor was 


not an agriculturist cannot bar. by way 
of res judicata, the plea of the judgment- 
debtor that he is an agriculturist under 
Section 60 (1} (c), Civil P. C. As the mis- 
conception in this behalf has vitiated the 
judgments of the Courts below, I set 


-aside those judgments and remand the 
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matter to the first Court for fresh dis- 
posal after giving both the parties an op- 
portunity to lead fresh evidence, oral and 
documentary. The pleadings are nebul- 
ous, However, it is open to the parties 
to clarify the pleadings by filing addi- 
tiona] pleadings. After gi both pardes 
an opportunity to clarify jir. pleadings 
and adduce additional evidence on the ap- 
pellants’ status as an agriculturist within 
the meaning of 5. 60 (1) (ce). C.P.C.. the 
Court will dispose of the matter on the 
merits in the light of the observations 
made in this judgment Costs will abide 
the result. Leave is refused, 

Order accordingly. 
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Soundararaja Peter and others, Appel- 
lants v. Florance Chellaih and others, Res- 
pondents. 

Appeal No. 288 of 1970, D/- 15-7-1974* 

(A) Succession Act (1925), Ss. 232, 234, 
235—-Will naming no executor or universal or 
residuary legatee — Not Probate but Letters 
of Administration with the Will annexed 
should be granted to any legatee under 
S. 234 — S. 235 is inapplicable. 

(Paras 5 to 7) 

P. S. Nagaswami Iyer and R. Srinivasan, 
for Appellants; V. P. Raman and N. Srivat- 
samani, for Respondents. 


RAMANUJAM, J. :-—— Defendants 2 and 
3 in O. S. No. 2 of 1967 on the file of the 
Court of the District Judge, Madurai, are the 
appellants in this appeal arising out of a 
suit filed under Section 217 read with Sec- 
tion 222 of the Indian Succession Act by one 
of the daughters of one Mrs. Natchatram 
Peter Issac for grant of a probate of the last 
will and testament of the said Mrs. Natchat- 
ram Peter Issac. The plaintiff.and defendants 
4 to 6 are the daughters and defendants 1 to 
3 are the sons of the said Mrs. Natchatram 
Peter Issac. The father Mr. Peter Issac, died 
in 1941 and the mother died on 20-8-1960. 
The father had earlier left a will bequeathing 
one third of his properties to his wife Mrs. 
Natchatram Peter Issac. According to the 
plaintiff, her mother left a will dated 26-8- 
1958 whereunder all the properties which be- 
‘Jonged to her have been bequeathed to all 
her daughters, the plaintiff and defendants 4 
to 6. The grant of either probate or Letters 
of Administration with the Will annexed is 
ou for in the suit in relation to the said 

il. 

2. The suit has been resisted by de- 
fendants 1 to 3. They denied the genuineness 
of the Will. Will. According to them, their mother 


*(Against d decree of Dist J., Madurai, D/- 
17-9-1969). 
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was 80 years old and for a few years prior 
to: her death on 20-8-1960 she had paralytic 
stroke and was completely bedridden and she 
was not in a sound and disposing state of 
mind. It is their case that taking advantage 
of the helpless position of their mother the 
plaintiff with the connivance of the Sth de- 
fendant with whom the mother was living, 
had brought about the said Will fraudulently, 
Defendants 4 to 6 remained ex parte. - 


3. On the defence raised by defend- 
ants 1 to 3, the main question that came up 
for consideration before the court below was 
whether the testatrix executed the Will when 
she was in a sound. and disposing state of 
mind and whether the Will is true and genuine. 


4, The plaintiff has examined P. W. 
2, the scribe and P. W. 4, an attestor, to 
prove that the Will was duly executed by the 
testatrix. She also examined, P. W. 3, an 
Advocate of the Madurai Bar who prepared 
the draft for the Will. Ex. A-2 in the case. 
The Trial Court, mainly on the basis of the 
evidence of these three witnesses, held that - 
the Will had been duly executed by the mother 
of the plaintiff: as regards the question as to 


‘ whether she was of a sound and disposing 


~ 


state of mind at the time of the execution of 
the Will, the court below found that she has 
been attending to certain proceedings and 
also was operating bank accounts. It also 
relied on other evidence in the case indicating 
that the mother of the plaintiff was in a posi- 
tion to attend to her own affairs and that 
she could not have been bedridden at or about 
the time of the execution of the Will Ex. A-I 

dated 26-8-1958 as alleged by the -contesting 
defendants. It specifically considered the de- 
fence case that the testatrix suffered a para- 
lytic stroke two years before her death and 
ever since then she has been confined to bed 
and that her physical and mental condition 
was so weak that she could not attend to her 
own affairs in the light of the evidence adduc- 
ed by them. The evidence in this regard 
adduced by the contesting defendants con- 
sists of the evidence of D. Ws. 1 to 3. D. W. 
1 is that Ist defendant and is the eldest son. 
He deposed that his mother had a paralytic 
attack two years ago and from then onwards 
she was bedridden. He admitted that she was 
being attended by one Dr. Manickavasagam. 
But the said doctor has not been examined 
to speek to the truth and the nature of the 
paralytic attack and about the physical condi- 
tion of the lady after the alleged attack. D. Ws. 
2 and 3 are strangers who have spoken to the 
fact that the lady was suffering from paralysis 
and was not moving about. But in the ab- 
sence of direct evidence from the doctor as 
to the nature of the disease, the lower court 
was not inclined to accept the evidence of 
these witnesses when they say that the lady 
was not in a position to move about and was 
not in such a menial state as to execute the 
Will in question. It therefore proceeded to 
hold that the Will is true and genuine 
and that the testatrix was of sound and dis- 
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posing state of mind at the time of the execu- 
tion of the will In that view it decreed the 
suit granting Probate in favour of the plain- 
tiff on her satisfying certain formalities. 


5. In this appeal the appellants not 
only challenge the decision of the Court below 
on merits, but also challenge the grant of 
Probate on legal grounds. It is the conten- 
tion of Mr. Parasaran, learned counsel for 
the appellants, that the grant of Probate in 
this case is not legal and that probate can 
be granted only in favour of an Executor 
when one is appointed by the Will It is 
pointed out by the learned counsel that in 
the Will no Executor has been appointed 
either expressly or by necessary implication 
and therefore the issue of probate in res- 
pect of this Will is out of question. We are 
inclined to agree with the learned counsel on 
this part of the case. It is not in dispute that 
in the Will no Executor has been appointed 
ither expressly or by necessary implication. 
Therefore, a Probate cannut be issued under 











pointed out, the plaintiff has asked for an 
alternative relief of Letters of Administration 
with the Will annexed. The question is whe- 
ther the plaintiff will be entitled to the Letters 
of Administration, if on merits, the Will is 
eld to be true and genuine and the testatrix 
is found to be of sound and disposing state 
of mind at the time of the execution of the 
Will. According to the learned Counsel for 
the appellants, even Letters of Administration 

nnot be granted in respect of the Will in 
sven Reference was made to Sections 232 
an 


6. Section 232 applies to a case where 
the- testator has not appointed an executor. 
The section states that where an executor has 
not been appointed under a Will or the execu- 
tor appointed is incapable of or has refused 
to act or has died before the testator or be- 
fore proving the will, an uni or resi- 
duary legatee may be admitted to prove the 
will, and letters of administration with the 
will annexed may be granted to him of the 
estate. Section 235- provides that letters of 
administration with the will annexed shall not 


be granted to any legatee other than an uni- 


versal or a residuary legatee, until a citation 
has been issued and published in the manner 
rescribed by the provisions of that Act. Mr. 
arasaran contends that though letters of ad- 
ministration could be granted under Sec. 232 
an universal or a residuary legatee, the 
plaintiff not being an universal or a residuary 
atee, is not entitled to the letters of ad- 
ministration under the said provision. It is 
also further pointed out that no citation hav- 
ing been issued or published in the manner 
ibed by the Indian Succession Act, no 
etters of administration could be issued to 
the plaintiff even if she is treated as an uni- 
yersal or a residuary legatee in view of the 
prohibition contained in Section 235. It is 
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true that the plaintiff is not an universal or 
a residuary legatee under the terms of the 
will Ex. A-1. She is one of the four legatees! 
under the terms of the will Ex. A-1 and all 
the properties covered by the will have been 
bequeathed to them and there is no residue to 
be administered. We do not understand the 
provisions in Section 232 as enabling only a 
residuary or an universal legatee to prove the 
Will and claim letters of administration. Sec- 
tion 234 specifically provides that any legatee 
having a beneficial interest may also prove the 
will and seek a letters of administration. The 
plaintiff being a legatee under the will and 
there being no universal or residuary legatee, 
the provisions of Section 234 will come into 
play. The plaintiff is therefore entitled to 
prove the will and get letters of administra- 
tion in relation to that will. 


7. The only further question is whe- 
ther she can get letters of administration with- 
out the citation and the publication in the 
manner contemplated by Section 235. Sec- 
tion 235 specifically refers to the case of an 
universal or a residuary legatee applying for 
letters of administration and prohibits the 
prant of letters of administration unless cita- 
tion has been issued and published in the 
manner prescribed. On the face of it Sec- 
tion 235 does not apply to a case where a 
legatee applies for letters of administration. 
Apart from this, when all the legatees are 
before the Court and there being no other 
person having beneficial interest under the 
Will, no citation or publication appears to be 
necessary having regard to the object of such 
a citation and publication. Admittedly in 
this case all the legatees mentioned in the 
will in question are before court and they are 
the plaintiff and defendants 4 to 6. Defend- 
ants 4 to 6 have not raised any objection for 
the grant of either probate or letters of ad- 
ministration to the plaintiff and they in fact 
sail together. It is only defendants 1 to 3 who 
get no beneficial interest under the Will who 
are questioning the grant of probate or letters 
of administration. Therefore Section 235 does 
not stand in the way of the grant of letters 
of administration in favour of the plaintiff 
in the circumstances of this case. 


8. The court below decreed the suit 
granting probate in favour of the plaintiff on 
her satisfying the required formalities. As 
already stated the grant of probate in this 
case cannot be legally sustained and the plain- 
tiff can only be granted letters of administra- 
tion with the will annexed. Presumably this 
legal point was not addressed before the court 
below and no one appears to have questioned 
the propriety of the court below granting the 
probate. We have to therefore hold that if 
the plaintiff establishes the- truth and genuine- 
ness of the will and the testamentary capaci 
of the testatrix then the plaintiff will be entitl- 
ed to letters of administration with the will 
annexed and not to a probate as held by the 
court below. X X X XA X 
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Hence we agree with the court below 
that the will is true and genuine and that it 


was executed by the testatrix while she was in 


a sound and disposing state of mind. 


9-10. The learned counsel for the ap- 
pellants lastly points out a mistake that has 
crept in the g .of the decree. The suit 
has been decreed with costs of the plaintiff. 
That means, the plaintiff will be entitled to 
her costs in the suit. But the decree in the 
suit has been drafted in such a way that a 
liability has been cast on defendants 1 to 3 
as regards the probate duty payable by the 
plaintiff in respect of the will in question. 
This is entirely wrong. Defendants 1 to 3 
can in no event be liable for the probate duty, 
which the plaintiff is liable to pay. We, there- 
fore, direct the deletion of that portion of the 
decree which makes the defendants 1 to 3 
liable for the probate duty. The appeal is 
dismissed except for the- above mo tion 

in the decree. There will be no order as to 


Sous 
Order accordingly. 
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KAILASAM AND VARADARAJAN, JJ.. | 


Soumyanarayanan, Appellant v. J: aya- 
lakshmi Ammal, Respondent. 

Letters Patent Appeal No. 30 of 1970, 
Dj- 4-7-1974.* - 

(A) Hindu Marriage Act -(1956), Ss. 25 
(1) and 12 — Annulment of marriage under 
S. 12 (1) on ground of impotency — Marriage 
sot Heine: youd. wife could be granted mabe 
tenance till she remains unmarried. 

Section 12 relates to annulment of a 
matriage by a decree of nullity on the ground 


that the respondent was impotent at the time - 


of the marriage. - When a court passes an 
order under Section 12 (1), it is certainly an 
order passed in exercise of its jurisdiction 
under the Act. Therefore, there is very little 
force in the contention that it.is a void mar- 


riage and that the provisions of Sec. 25 (1) ` 


enabling the wife to get maintenance ea 
oid ` 


remarriage would not ‘be applicable. 

marriages are referred to in’ Section 11 Ne 

' the Act and none of its clauses would be 
applicable in this case. : 


Further, Section 25 does not refer to any 


re-marriage at all. Even if the contention is - 


accepted and the marriage is treated as void 
and it is further héld that there was no mar- 
riage at all, still there oo be no objection 
under Section 25: (1) of the Act to grant 
maintenance so long as the wife’ 
married. 097) 84' Mad LW: 95, Affirmed.’ 

(Para 2) 


AARTS judgment of Maharajan, J. in: 
A. Ovi19 of 1966 reported in ied 


a Mad LW 95).: . 
LR/AS/F97/74]RSK... - 


Ta er 


remains un- ' 


AIR. 


N. .S. Raghavan, R. 


for Appellant; 
Alagar, for Respondent. ` 


KAILASAM, J. :— The husband apainst 


whom an order for maintenance- has been 


passed on a petition presented by the wife, 


who succeeded in her petition for annulment 
of the marriage, is the appellant. The mar- 
riage was annulled by a decree on a petition 
filed by the wife on the ground that the hus- 


band was impotent from the date of the mar- . 


riage. Subsequent to the annulment of the 
marriage, the wife filled a petition for main- 
tenance under Section 25 of the Hindu Mar- 
riage Act. 


2. 


The maintenance was ordered. 


band is that Section 25 of the Hindu 'Mar- 
riage Act is not applicable to a marriage which 
has been annulled by a decree of nullity and 
which thereby becomes void, for, according 
to the learned counsel, a void marriage never 
existed, at all. The learned counsel further 
contends that the jurisdiction of the Court 
under Section 25 of the Hindu Marriage Act 
is limited only to marriages which are void- 
able and not void ab initio. - Section 25. (1) 
of the Hindu Marriage Act, provides :— 


“Any court exercising jurisdiction’ under 


this Act may, at the time of passing any 


decree. or at any dime subsequent thereto, on 
ap a page made to it for the purpose. by 


er.the wife or the husband asthe case’ 
` may be, order that the respondent shall, while- 


The point that has been taken by ` 
the learned counsel appearing for the hus- - 


the applicant remains. unmarried,. pay to the i 


applicant for her or his maintenance......... 
Therefore, an application under Section 25 is 
maintainable before 


any decree or at any time subsequent thereto. 
The section. is wide enough to enable the 
court. exercising jurisdiction under ‘the 


marriage by a decree of nullity on the ground 
that the respondent was impotent at the time 
of the marriage. When a court passes an 
order under Section 12 (1) of the Act, ee is 
certainly an order passed in exercise of its 
jurisdiction under the Act. Therefore, there 
is very little force in the contention of the 
learned counsel for the appellant that it is 


' a void marriage and that the provisions of 


Section 25 (1) enabling the wife to get main- 
tenance till her remarriage would. not: be ap- 
plicable. -Void marriages dre referred to in 
Section 11 of the Act. ‘Under that section, -a 


_marriage will be declared null and void ’by' 


vet 
<< 


age 


a. decree of nullity, if it contravenes any one 
of the conditions specified in clauses (i), (iv); 
and (v) of Section 5 of the. Act. „Clause (i) 
Pe Section 5 relates to cases where a party 
as a 


which. are . prohibited, 


tHe 


any court. exercising. 
jurisdiction under the Act, and that applica: 
tion may be filed at the time of: passing of 


Act, | 
that is, under any of the provisions. of the; 
Act. Section 12 relates to annulment of a} 


idea living at the.time of the mar- — 
use (iv) relates to marriages within . 

the prohibited’ degrees of. relationship; and’ - 
~ clause (v) ‘relates to marriages between sapin- | 
‘None: : fof: these ~: 


1975 
clauses are applicable to the present case. So, 
the provision relating to void marriages will 
not apply. Annulment of a marriage. by a 
decree of nullity on the ground of impotency 
at the time of marriage is stated to be void- 
able under Section 12 (1) of the Act. The 
learned counsel is: therefore not -right in 
calling the present marriage as a void mar- 
riage. Further, Section 25 does not refer to 
any re-marriage at all. Even if the learned 
counsel’s contention is accepted and the mar- 
riage is treated as void and it is further held 
that there was no marriage at all, still there 
n be no objection under Section 25 (1) of 
the Act to grant maintenance so long as the 
wife remains unmarried. 
We feel that this appeal is totally devoid 
of merits. It is accordingly dismissed with 


costs. 
Appeal: dismissed. 
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. Krishnaswami .Gounder, Appellant v. 
Palani Gounder, Respondent. ` ; 
_ A. A. Q. No. 277.of 1972, DI- 19-4-1974.* 
(A) Civil P. C.- (1908), O. 21,. R. 66 (2) 
(b) — Specification of revenue — Reguire- 
ment of clause 2 (b) is not applicable to land 
held in ryotwaritenure. (AIR 1945 PC 178, 
Rel: on). (Para 3) 
(B) Civil P. C (1908), O. 21, R. 66 (2) 
(e) (Madras Amendment) — Specification of 
value of property — Failure on the part of 
judgment-debtor to ‘appear in execution peti- 
tion and to state his estimate of value of pro- 
perty: — Duty of court. 
It is not the duty of the court te make 
a ‘research into. the prior proceedings between 
the parties in order. to find out if the judg- 
ment-debtor had stated the value of- the pro- 
perty. To say that if the court fails to con- 
duct’ the research, it should be held guilty of 
material irregularity is to make a mockery 
of the technicalities of law without regard 
for the realities in which the executing courts 
are called upon to function... (Para 4) 


Cases Referred: Chronological Paras 
AIR 1945 PC 178 = 72 Ind App 287 > 3 


S. Nainar Sundaram and V. Nicholas, for 


Appeliant; R. Mohan for S. Ramalingam, for - 


Respondent. 


JUDGMENT :— This is an appeal p re- . 


ferred by the third judgment idebtor in E. P. 

115 of 1971 against the order of the learned 
Subordinate Judge of Coimbatore, dismissing. 
his application. under Order 21, Rule 90.and. 
Section. 151, Civil P. C. to set aside a judi- 
cial sale held in E. P. 115 of 1971 on 10- 11- 
1971. .The appellant, who appears to be a 


*(Against . order of Sub. J. Coimbatore in : 
E. A. No. 154 of: als 


JR/KR/B196/74/MBR ~~: 


( 
K. K. Gounder v. P. Gounder ‘(Maharajan’ J.) 


-tion to specify the revenue assessed 
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veteran litigant, has- been keeping the decree 
holder at bay at every stage by raising all 
conceivable technical objections. The appel- 
lant, who was examined as P. W. 1, admitted 


ie ie eer A days before the sale 


and learnt that his properties were being 
brought to sale. In fact even before the 
present execution petition was filed, the decree- 
holder filed two execution petitions, E. Ps. 336 
of 1968 and 246 of 1969, both for sale of 
the properties. While those E. Ps. for sale 
were pending, the appellant applied for ad- 
journment of sale on the ground that he had 
preferred an appeal in the High Court against 
the decree passed in the suit and the sale 
should be adjourned since the appeal was 
pending. © | ; | 

2. The first objection of the appellant 
is that there has been no sale proclamation . 
effected at all. But it is found P. W. 1, 
the appellant, has signed Ex. B-1, the sale, 
proclamation. In the course of the cross-. 
examination, P. W. 1 was forced to admit that 
he has signed the endorsement of service made 
by the process server upon. Ex. B-1. The 
endorsement shows that on 26-9-1971, the 
process server went to the land of the judg- 
ment debtor, affixed the sale proclamation to 
that land and made a proclamation by tom 
tom to the effect that between 11 a. m. and 
5 p. m. on 10-11-1971, the particular property 
will be sold in court auction. The objection `. 
of the judgment-debtor that the sale is vitiat- 
ed because there was no sale proclamation 
effected at- all is thus found to be false, 
frivolous and vexatious. . . 

3. The next objection of the judgment. 
debtor is that the-sale proclamation, has failed. 
to comply with the requirement of Order 21,- 
Rule. 66, C. P. C. in two respects. In the first 
place, it is said that there is no compliance 

with the requirement of.Order 21, Rule 66, 
sab lade (2) (b) which requires the proclama- 
on the 
estate.. or part of the estate, where the pro- 
perty to be sold is an interest in an estate or 
part of an estate paying revenue to the Gov- 
ernment. It is said that the failure to state 
the revenue payable by the land that was 


brought to sale is a material irregularity. I 


am unable to agree. that sub-clause (b) has 
any teference to land held -in ryotwari 
tenure. Learned counsel for the appellant 
would cite Naganna y. Venkatarayalu, AIR 
1945 .PC 178, in support of the proposition 
that non-mention of the revenue payable even 
by a land held under ryotwari tenure could 
be a violation of Order :21;. Rule 66 (2) ©). 
A reference to the ruling shows that the 


‘property that was brought to sale in that case 


_ was. the’ .North° West: Vallur estate consisting 
of- about 34 villages in Kistna aná West 
Godavari districts þaying an annual peshkush 
of. Rs. 42000.. This shows that the require- 
ment of clause (b) of Order 21, Rule 66 (2) 
was regarded by the - Privy - ‘Council as being 


-applicable to añ. estate or part of. an--estate 
`- paying revenue. to the: “Government and not 
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to a land which is held in ryotwari tenure and 
in respect of which only kist is payable and 
not peshkush. 


4. The next objection of the judg- 


ment-debtor, which is equally marked by a: 


pompous legalism, is that the sale proclama- 
tion failed to state the judgment-debtor’s 
value and is therefore vitiated by a material 
irregularity. It may be. noted that in the 
present execution petition notices were issued 
to appellant twice and evidently because he 
tried to evade service, substituted service was 
ordered and service was held by the court 
to be sufficient and the appellant was set ex 
parte and the execution proceedings pro- 
ceeded with. The appellant did not file any 
counter to this execution petition stating the 
valuation of the property that was being 
brought to sale. The Madras amendment of 
sub-rule (2) of Order 21, Rule 66 reads as 
follows— 

"The terms of such proclamation shall 
be settled in court after notice to the decree- 
holder and judgment debtor, except in cases 
where notices have already been served under 
Order XXI, Rule 64 and such proclamation 
shall state the time and place of sale and 
specify as armas 5 possible 

EEEE c 
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It is clear from the language of this rule 
that the value of the property as stated by 
the judgment-debtor can be specified by the 
court only if the judgment-debtor appears in 
the execution proceedings and states the value 
of the property as per his estimate. Learned 
counsel for the appellant says that two years 
prior to the filing of this execution petition, 
while E. P. 246 of 1969 was pending, he filed 
an application to set aside an ex parte order 
.passed against him and in the course of an 
affidavit filed in support of that application 
he had stated that the property that was being 
brought to sale was worth Rs. 50,000 and 
that the court ought to have looked into the 
prior records and inserted in the sale pro- 
. clamation the statement of the judgment-debor 
as regards the value of the property. [ am 
entirely unable to accept this proposition. If 
the judgment-debtor fails to appear in an 
execution petition and fails to state in that 
execution proceedings his estimate of the value 
of the property, it is no part of the duty of 
the court to make a research into the prior 








judgment-debtor has stated his value in those 
toceedings, it should be held guilty of a 
material i ity is, in my view, to make 
a mockery of the technicalities of law 
without any regard for the realities in which 
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the executing courts are called upon to func- 
tion. J may also add that even if it is re- 
garded as a material irregularity, there is no 
prooi that as a result thereof the appelant 
as suffered any injury. 

5. It is lastly contended that the 
decree-holder obtained permission to bid and 
set off behind the back of the appellant and 
consequently the sale must be set aside on 
the ground of this material irregularity. The 
records show that notice was in fact ordered 
in pursuance of the application for permission 
filed by the decree-holder. In fact, notice 
was ordered twice but the redoubtable appel- 
lant somehow managed to evade service and 
the Court, after being satisfied that service 
was sufficient, set the appellant ex parte and 
granted permission to the decree-holder to 
bid at the auction. I therefore hold that the 
order granting permission to bid is not the 
result of any violation. of any mandatory pro- 
vision of law but is perfectly in keeping with 
the provisions of O. 21, R. 66, Civil P. C. 

6. The result is that every one of the 
objections raised by the judgment debtor fails. 
I confirm the order of the Court below and 
dismiss the appeal with costs. 

Appeal dismissed. 
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General Assurance Society Ltd., Appel- 
lant v. Jayalakshmi Ammal and others, Res- 
pondents. — 

A. A. O. No. 497 of 1972, DJ- 10-4-1974* 

(A) Motor Vehicles Act (1939), Ss. 96 (2), 
and S. 110-C (2-A) — Claim for compensa- 
tion —. Whether insurer can raise plea that 


accident was not due to negligent driving by 


driver of vehicle. 


In a claim for compensation the insurer 
in his defence would be confined to the 
grounds enumerated in Section 96 (2) and it 
would not be open to him to contend that 
the accident was not due to rash and negli- 
gent driving by the driver of the vehicle un- 
less he has reserved a right in the policy to 
defend an action in the name of the insured 
or there is collusion between the person mak- 
ing the claim and the person against whom 
the claim is made or the person against whom 
the claim is made has failed to contest the 
claim. 1971 Ace CJ 219 (Ker) and AIR 1959 
SC 1331 and AIR 1971 Madh Pra 5 (FB) and 
1971 Acc CJ 49 (Orissa) and 1974 TLNJ 58, 
Rel. on. (Para 2) 
(B) Motor Vehicles Act (1939), S. 110-A 
— Lorry travelling at fast speed on cement 
road — Car coming from front — Lorry 
while taking curve skidding, leaving road and 


*(Against Judgment and Award of M. A. 
oe Chingleput in M. O. P. 103 of 


KR/LR/E649/74/GNB 


1975 


falling into adjacent pit — ai aap of res 
ips2 loquitur applies — Driver is guilty. of 
rash driving. 

- Where while the lorry involved in the 
accident was travelling at a fast speed on a 
cement road a car came from the opposite side 
and the lorry while taking a curve at a parti- 
cular point in the road skidded and left the 
road and fell into an adjacent pit and capsized, 
it was held that the facts showed that the 
driver of the lorry did not have control over 
the vehicle and must have been driving at an 
excessive speed and on the doctrine of res ipsa 
loquitur which applied to the case the driver 
must be presumed to be guilty of rash and 
negligent driving. AIR 1962 SC 1 and 1969- 
3 All ER 756 (HL) and 1971 Acc CJ 66 
(Punj), Rel on. (Paras 4, 6) 


(O Motor Vehicles Act (1939), S. 95 — 
Onder insurance policy insurer undertaking to 
indemnify insured against liability at Common 
law also — Additional sum paid for that 
wider coverage — Insurer’s liability held was 
not limited to statutory liability under Work- 
men’s Compensation Act. 1971 Acc CJ 77 
(Mad), Dist. (Paras 7, 9) 


(D) Motor Vehicles Act (1939), S. 110-B 


~— Award of compensation — Deceased a 
coolie aged 25 years earning Rs. 60/- P. M. 
and paying Rs. 50/- P. M. for his family — 
Deceased held would have lived upto 60 years 
-- Compensation of Rs. 10,000 held was 
proper. 

Where. in the case of the deceased coolie 
aged 25 years and earning Rs. 60/- P. M. who 
was killed in a motor accident the Tribunal 
found that the deceased would have lived 
oe 60 years and would have been paying 

50/~ p. m. for his family consisting of 
he wife and a child and as such the loss of 
annual incomé to the family for 35 years 
would come to Rs. 21,000/- and deducting 
20 per cent. for uncertainties of life and lump 
sum payment which came to Rs. 4,200/- from 
Rs. 21,000/- the Tribunal arrived at the figure 
of Rs. 16,800 and considering that the deceas- 
ed’s wife was young and was eking out her 
livelihood as coolie and was able to work 
awarded Rs. 10,000 as compensation it was 
held that the amount of compensation award- 


ed by the Tribunal was proper. (Para 11) 
Cases Referred: Chronological Paras 
1974 TLNJ 58 2 


1971 Acc CJ 219 = 1971 Ker LJ 407 2 
AIR 197i Madh Pra 5 = 1970 Ace CJ i 


(FB) 
1971 Acc CJ 77 = 83 Mad LW 545 8 
1971 Acc CJ 49 = (1970) 1 Cut WR 470 2 
1971 Acc CJ 66 (Punj) 6 
(1969 3 All ER 756 = (1969) 3 WLR a 
(HL) 
AIR 1962 SC 1 = (1962) 1 SCR 929 4,5 
AIR 1959 SC 1331 = (1960) 1 SCR 168 2 
N. C. Raghavachari, N. S. Varadachari 
apd K. Ranganathan, for Appellant; N. 
Sundara Varadan, S. Y. Raghuraman and 
S. Balakrishnan, for Respondents. 
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JUDGMENT :— This is an appeal by 
the insurance Co. with which the vehicle — 
Lorry MSM 1078 belonging to the third res- 


‘pondent Babu Reddi and which was involved 


in an accident on 25-5-1970 at about 3-36 
p. m. on the Poonamallee High Road which 
resulted m the death of one Chandran, the 
husband of the first respondent and father 
of the second respondent was insured. The 
Claims Tribunal awarded a sum of Rupees 
10,000, as compensation to be paid to the 
first and second respondents and the Insurance 
Co., the appellant herein was directed to pay 
compensation. 


2. Jt is contended in this appeal that 
the Tribunal erred in finding that the acci- 
dent was due to-the negligent driving of the 
vehicle by the driver of the vehicle and it 
also erred in awarding such a huge sum as: 
Rs. 10,000 as compensation and thirdly that 
the liability of the appellant as the insurer 
was limited to the extent of the liability arts- 
ing under the Workmen’s Compensation Act. 
On’ the question as to whether there was 
adequate proof before the Motor Accidents 
Claims Tribunal for the rash and negligent — 
driving of the lorry by the employee of the 
third respondent, the finding of the Tribunal 
has not been seriously challenged in this ap- 
peal. Moreover, the appellant Insurance Co. 
is precluded from raising the defence by rea- 
son of Section 96 (2) of the Motor Vehicles 
Act where the insurer can defend the action 
only on the grounds specified in that sub- 
section. This has also been made elear by 
the Kerala High Court by the decision in 
Kesavan Nair v. State Insurance Officer, 1971 
Acc CJ 219 (Ker) and in the decision in 
British India General Insurance Co. Ltd. v. 
Captain Itbar Singh, AIR 1959 SC 1331 and 
Mangilal v. Parasram, 1970 Acc CJ] 86 = 
(AIR 1971 Madh Pra 5) (FB). In Orissa Co- 
operative Insurance Society Ltd. v. Bhagaban, 
1971 Acc CJ 49 (Orissa) it was held that the 
Insurance Co. is not allowed to raise any plea 
outside the scope of the pleas specified in 
Section 96 (2) of the Motor Vehicles Aci, but 
if it has reserved a right in the policy to 
defend an action in the name of the insured,|. 
it can raise all the pleas that may be open 
to the insured, with the permision of the Tri- 
bunal In the case now before me, however, 
there is mo such reservation of right in the 
policy in question. Therefore in this case ther 
insurer was not entitled to contend that the 
accident was not due to rash and negligent 
driving of the lorry by the third respondent’s 
employee. In Howrah Insurance Co. Ltd. v. 
Sundaram, 1974 TLNJ 58, also it has been 
made clear that the effect of Section 96 (2) 
and sub-section (2-A) in S. 110-C of the 
Motor Vehicles Act is that the Insurance Co. 
would normally be confined im its defence to 
the grounds specified in Section 96 (2). But 
under the exceptional circumstances contem- 
plated in sub-section (2-A), they would have 
the additional privilege of raising the defences 
which are normally available only to a per- 
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gon against whom the claim has been made, 
if either of two conditions precedent are satis- ` 
fied, viz., (1) there is collusion between the 
person nmking the claim and the person 
against whom the claim is made; or (2) the 
erson against whom the claim is made has 
ed to contest the claim. -But where neither 

of these two pre-conditions exist, the insurer 
would be confined in his defence to the- 
grounds that have been enumerated in Sec- 
tion 96 (2) which imposes a statutory embargo 
upon insurance companies raising any defence 
to. the action similar to the one raised in 
that appeal which was that the accident was 
not due to rashness or negHgence of the driver 
of the vehicle. In the case now before me 


none of these two pre-existing conditions 
3. Even assuming that he has a right 


to raise such a defence, there is however over- 
whelming evidence in this case to prove that 
the accident which resulted in the death of 
the first respondent’s husband and father of 
the second respondent was due to the rash 
or negligent driving of the lorry. The facts 
which emerge from the evidence adduced 
before the Tribunal are that on 25-5-1970, 
R. W. 2, the driver of the lorry which belongs 
to the third respondent, was driving the lorry 
at about 3-30 p. m. along the Poonamallee 
High Road. The deceased Chandran was also 
travelling in the lorry; and he was also work- 
ing ‘at the time as an employee under the third 
respondent. According to P. W. 2, who 
claims to have been standing outside a tea 
shop on the Poonamallee High Road, the 
lorry was proceeding at a fast speed and at 
that time a car from the opposite side came 
and this lorry after moving to a distance of 
2 furlongs capsized and overturned. R. W. 2’s 
explanation for the accident was that at the 
time of the occurrence, a lorry came in front 
of him and there was a skidding and since 
the front left wheel moved into a pit of mud 
the lorry overturned. This is a case in which~ 
the doctrine of res ipsa loquitur was invoked. 


4, In Gobald Motor Service Ltd. v. 
R. M. K. Velusami, AIR 1962 SC i it was 
held by the Supreme Court in terms that 
where such an inanimate injurious agency and _ 
the surrounding circumstances are all entirely 
within the defendant’s control and the accident 
takes place which criginally could not happen 
if the defendant had taken proper care or had 
not remained negligent the doctrine of res 
ipsa loquitur applies, where the event charged 
as negligence tells its own story of negligence 
on the part of the defendant. this case, the 
inference is that the defendant is liable unless 
in the first instance discharges the burden 
to disprove his liability by saying that the ac- 
cident could resonably happen without negli- 
gence on his part. In Henderson v. Hendry 
. Jenkins and Sons, 1969-3 All ER 756 (HL), 


Lord Pearson made this distinction between . 


evidential burden of proof and formal (or 
legal or technical) burden of proof in. such 


A. I. R. ` 


ñegligence cases. The learned Judge observed 
that in any action for negligence, the plain- 
tiff must allege and has the burden of proving © 
that the accident was caused by the negligence 
on the part of the defendant. This is the 
issue throughout the trial and the formal 
burden of proof does not shift. But if in ~ 
the course of the trial there is proved a set 
of facts which raise a prima facie inference 
that accident was caused by negligence on 
the part-of the defendant the issue will be 
decided in the plaintiff's favour, unless the 
defendant by his evidence provides some 
answer which is adequate to displace the 
prima facie inference. It is in this situation 
that it is said that the evidential burden of 
proof rests on the defendant in such cases. 


5. In AIR 1962 SC 1 the bus was 
going along a road which. passed over a 
culvert and then took a sharp bend with a 
downward gradient and the bus after cross- 
ing the culvert crashed against one of a 
number of stones which marked off a drain 
and then the bus hit against a tamarind tree 
which was at a distance of 20 or 25 ft. from 
the stone but travelled some more distance 
before it came to rest. Their Lordships of the 
Supreme Court have stated that these facts 
give rise to a presumption that the accident 
was caused by the negligence of the driver, and 
that the events which happened tell their own 
story and there is a presumption that the 
accident was caused by negligence on the 
part of the appellant. 


6. In Jagat Singh v. Sawal Singh, 
1971 Acc CJ 66 (Punj) this doctrine was 
invoked where a cow strayed into the road, 
the driver swerved the vehicle which went off 
the road and turned turtle and it was held 
that the negligence could be i 
that the driver ought to have 
vehicle with sufficient control. In the case 
now before-me the lorry which was being 
driven by R. W. 2 on the Poonamallee High 
Road which a from the evidence is a 
cement road and which was taking a curve at 
a particular point in the road, had skidded and 
the road and rolled into an adjacent pit. 
It cannot be said that this accident was due 
to vis-major. No doubt, it appears that there 
were heavy rains. In the counter filed before 
the Tribunal there was no mention that 
owing to heavy rains and bad condition of 
the road, the iorry skidded and overturned. 
Any way, it is admitted, however, that the 
lorry had skidded, left the road and had 
fallen into an adjacent pit and capsized. 
These facts would certainly show that the 



















due to rash. and negligent driving of the} 
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lorry by driver: employed by the third.. 
freopondeat ie is quite correct. 


7. The next question is . whether the 
ility of the appellant as the insurer was 








der the Workmen’s Compensation Act. It 
on behalf of the a: ; that the 
ant cannot be made liable to pay more 
the statutory liability in terms of Sche- 
duke IV to the Workmen’s Compensation 
, Which in this case is limited to 


10,000 awarded is excessive. 
noted that this contention was not raised be- 
fore the tribunal at all and was raised for 
the first time only before me. . 

8. In order to appreciate this point 
the learned counsel for the appellant has pro- 
duced the Insurance policy jose which this 
vehicle was insured. Now this policy clearly 
shows that under endorsement No. 16 attach- 
ing to and forming part of the policy, it is 
stated — 

“In consideration of the payment of an 
pepo menun it is hereby understood 

and agreed that no g anything con- 
tained herein to n contrary the company 
shall indémnify the insured against his legal 
liability under the Workmen’s Compensation 
Act, 1923 and subsequent amendments of that 
Act prior to the date of this endorsement, the 
Fatal Accidents Act 1855 or at common law 
in respect of personal injury to any paid 
driver (or cleaner or conductor or person em- 
ployed in loading and/or unloading) whilst 
engaged in the service of the insured in such 
-occupation in connection with the Motor 
vehicles......... i 


Further the policy states under the heading 


‘Limits of Liabilities’ thus: 

“Limit of the amount of company’s liabi- 
lity’ under Section 11-1 (I) in respect of any 
‘OMe accident — such amount as is necessary 
to meet the requirements of the Motor Vehi- 

cles Act, 1939. Limit of the amount of the 
company’s liability under Section 11-1 (D) in 
respect of any one claim or series of claims 
arising out of one event — Rs. 20,000.” 
Further it is stated that an extra amount has 
been paid for wider -cover to paid driver 
and eae etc, 

In Venkataraman v. Abdul Munaf 

Sahib. 1971 Acc CJ 77 (Mad) it has been held 
by this court that it was open to the Claims 
Tribunal to determine the liability under the 
Workmen’s Compensation Act and award the 
amount so determined against the EA eeage 
Co. In that case, however, the policy of 
insurance provided that the company will 
indemnify the insured against all sums which 
the insured has become legally liable to pay 
in respect of G) death of or bodily injury to 
any person caused by or arising out of the 
use of the motor vehicle and there were seven 
provisos to this clause of which proviso (b) 
rins as follows— 

“Except so far as is necessary to meet the 
requirements of Section 95 of the Motor, Vehi- 


to the extent of the liabiliy arising . 
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cles Act 1939, the company shall not be liable 
in respect of death of or bodily injury to any 


tea in the employment of the insured aris- 
out 


of and in the.course of such employ- 
ment.” 
and proviso (c) runs as follows— 
“Except so far as is necessary to meet 
the requirements of Section 95 of the Motor 
Vehicles Act, .1939 in relation to liability 


‘under the Workmen’s Compensation Act san 


the company shall not be liable in respect of 
death of or bodily injury to any person (other 
than a passenger carried by reason of or in 
pursuance of a contract of pelt being 
carried in or upon or entering or mounting or 
‘alighting from the motor vehicles at the time 
of the occurrence of the event out of which 
any claim arises.” 
The effect of this exception was that the com- 
pany undertook to indemnify the insured to 
the extent necessary to meet the requirements 
of Section 95 of the Motor Vehicles Act in 
relation to liability under the Workmen’s 
Compensation Act. But in the case now be-} 
fore me, the policy of insurance contained! 
pro visions which certainly make the insurer 

ble to -indemnify the insured against the 
legal liability under the Workmen’s Compen- i 
sation Act, as also at common law and for: 
that wider coverage an additional sum has 
been Aig 

Therefore the contention raised on 

behalf of the appellant cannot be accepted. 


11. With regard to the amount of ` 
compensation which has been awarded it is 


ib from the judgment of the Tribunal that 


was aged about 25 years and 
it was claimed that his income was Rs. 200 


per month. The Tribunal; however, did not 


t the evidence of P. W. 1, the first res- 
pondent that her husband was having a 
monthly income of Rs. 200. From the evi- 
dence furnished by P. W. 2, that he was re- 
ceiving Rs. 15 per week and was working 
in a brick kiln the Tribunal came to the con- 
clusion that it was reasonable and proper to 
hold that the deceased was earning an income 
on an average Rs. 60 per month at the rate 
of Rs. 15 week and it was also safe to 
conclude t he would have been paying 
Rs. 50 per month to P. W. 1 for the family 
which income had been lost to the respond- 
ents | and 2 due to his death. The tribunal 
also found that normally the eas would 
have lived upto 60 years and would have been 
earning for about 35 years and as such the 
loss of annual income for 35 years would 
come to Rs. 21,000. Deducting 20 per cent. 


‘of this for the contingencies and uncertainties 


of life and other conditions including lump 
eae ot rate he arrived at the figure of 
Rs. 4,200 and deducting that amount from 


the aforesaid amount of Rs. 21,000 the tri- 


bunal had arrived at the figure of Rs. 16,800 
and taking into consideration the fact that 
the first respondent is young and is eking out 
her live as cooly and is able to work, 


the tribunal found that compensation of 
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Rs. 10,000 claimed is reasonable and awarded 
that amount. I do not find that the tribunal 
erred in awarding that amount. 

12. . In the result, I find that the ap- 
peal is devoid 
with costs. 

_ Appeal dismissed. 


ae e 
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RAMAPRASADA RAO AND 
NATARAJAN, JJ. : 
= T. P. K. Natesan Chettiar, Appellant v. 
Achiyayee Ammal, Respondent. — 

Appeal No. 81 of 1969 and Memo of 
Cross-objections, D/- 4-4-1974. _ 

(A) Hindu Adoptions and Maintenance 

(1956), S. 18 (2) (2) — Madras Hindu 

Prevention and Divorce) Act (6 of 

1949), S. 4 (1) — Suit by wife for mainten- 

ance against husband — Wife alleging that 

husband married second wife after Madras 

Act and second marriage was void under Sec- 

tion 4 (1) — Husband alleging that second 

ge took place before Madras Act and 

valid —- Wife can base her claim under 

S. 18 (2) (d) on ground that hesband had 
another wife living. 

Where the wife in her suit for mainten- 
ance against the husband set up the case that 
the | husband had married a second wife after 
the| Madras Act came into force and hence 
the | marriage was void under Section 4 (1) 
andj the husband in his written statement ad- 
mitted his marrying a second wife but alleg- 
.ed that such marriage took place before the 
Ma Act came into force and hence was 
and not void under Section 4 (1) it 
was| held that in view of the husband’s admis- 
sion the wife could base her claim for main- 





eae 
ground that the husband had another wife 
living without adducing any evidence for that 
‘purpose even though the case set up by her 
that) the second marriage took place after the 
Act came into foree and was void 
_was|at variance with the husband’s case. AIR 
1966 Mad 394, Dist. (Paras 1, 2, 6, 8) 
(B) Hindu Adoptions and Maintenance 
Act | (1956), S. 18 (2) — Wife driven out by 
h md in 1950 — Suit for maintenance 
ay in 1967 — Husband’s plea that claim 
or 
sfully met by wife — Wife held was entitled 
to past maintenance only for one year prior 
7 AIR 1974 Mad 194, Dist. 


to 

Cases Referred : Chronological 

AIRI 1974 Mad 194 = 86 Mad LW 824 11 

AIR} 1966 Mad 394 = (1965) 1 Mad ar 
K. Srinivasan and K. C. Rajappa, for 





(Para 11) 
Paras 


Appellant; S. Thyagarajan and N. Vanchi- 
nathan, for Respondent. 
NATARAJAN, J. :— The defendant, 


against whom a decree for maintenance was 
PR eins 


~ 


of merits, and it is dismissed - 


maintenance was waived not succes-. 


A.LR. 


passed by the learned Subordinate Judge, 
Tiruchirapalli, in O. S. No. 374 of 1967 on 
the file of his Court, is the appellant and the 
laintiff therein is the cross-objector. Admitted- 
y, the defendant married the plaintiff in the 
year 1945 according to Hindu Sastras and 
they lived together as husband and wife for 
about three years. The plaintiff conceived 
through the defendant and delivered a female 
child and it is the plaintiff's case that about 
8 months after she gave birth to the child 
called Jaya, the defendant beat her and 
drove her out of the house. The-reason for 
the ill-treatment, according to the plaintiff, is 
that the defendant, sought her‘consent and 
permission to take a second wife and when 
she did not oblige him by giving her consent 
to the second marriage, the defendant became 
enraged with her and resorted to beating and 
ill-treating her. After driving out the plaintiff, 
the defendant is said to have married one 
Neelambal, as his second wife in the year 
1953 at Karaikal and brought over the said 
Neelambal to his house in order to lead life 
with her. The plaintiff averred that by reason 
of the cruel treatment meted out to her by the 
defendant and by reason of his taking a second 
wife, it was no longer possible for her to 
return to her marital home and spend the 
rest of her life under the care and protection 
of the defendant, and would even go to the 
extent of saying that she genuinely apprehend-. 
ed danger to Kher life if she were 
to seek umbrage in her husband’s house. 
The plaintiff thus justified her living away 
from her husband. She prayed for a decree 
for maintenance and raiment, and, alleging 
that the husband was possessed of immovable 
properties as well as valuable movables in the 
form of jewels; cattle, shares in business etc, 
besides possessing liquid cash of considera- 
ble magnitude and also having an income of 
Rs. 5000 per mensem from out of two rice- 
mills owned by him, the plaintiff wanted that 
she should be- granted maintenance at the 
rate of Rs. 150 per month and Rs. 25 per 
month for separate residence and Rs. 200 per 
month for wearing apparel. 


2.. Various defences were raised by 
the defendant to resist the action of the plain- 
tiff. But, even at the outset, it may be stated 
that the defendant did not deny having mar- 
ried Neelambal as his second wife, but only 
contended that such marriage did not take 
place in the year 1953 and at Karaikal as 
alleged by the plaintiff, but that it took place 
on 9-2-1949 and at Seppalapatti. The defend- 
ant denied having sought the permission and 
consent of the plaintiff for marrying again 
or having ill-treated the plaintiff when she 
refused to give consent therefor. While deny- 
ing the plaintiff's contention that he drove 
her out of the house, the defendant would put — 
forth a counter-version that it was the plain- 
tiff who, of her-own volition, went away from 
the marital home and that she even abandon- 
ed her eight months old child when she left 
the house. After making some averments to 
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the effect that the plaintif took away with 
her valuable items of jewels provided by him. 
the defendant would contend that as 
separation was brought about by the piain- 
tiff of her own accord, she-was not entitled 
to separate maintenance and, in any event, to 
lay any claim:for past maintenance, as, by 
her sustained inactivity for a long number of 
years, she had raised a legitimate presumption 
in his mind that she had abandoned her 
claim for maintenance. With regard to the 
quantum of maintenance, the defendant 
pleaded that, through his second wife, he had 
as many as eight children and that therefore, 
he had to support not only the second wife, 
but all the eight children born through her 
as well as his daughter, Jaya, whom the plain- 
tiff had abandoned when she deserted him 
and went away to her parents’ house. The 
defendant also denied having a large sum of 
cash and outstandings payable to him and 
Stated that if at all the plaintiff was to be 
granted a decree for maintenance, a grant 
of Rs. 35 per month would be a just and 
reasonable one, and that too, only as future 
maintenance. 
3. The learned Subordinate Judge set 
the following issues for trial :— 
1. Whether the plaintiff is entitled to sepa- 
rate maintenance for all or any of the 
` reasons stated in the plaint? 
2. If so, to what rate is she entitled? 
3. Whether the plaintiff is entitled to past 


Maintenance and if so, at what rate- 


and for what period? and 
4. To what relief? 


4. After a careful consideration of 
the evidence, the learned trial Judge came to 
the conclusion that the plaintiff had not proved 
the defendant meting out ill-treatment and 
cruelty. On the question of the second 
marriage, he held that the defendant’s 
marriage with Neelambal must have been 
celebrated only on 9-2-1949, and not in the 
year 1953, as was contended by the plain- 
tiff, and that by reason of such second 
marriage, the plaintiff became entitled to 
separate residence and maintenance. With 
regard to the quantum of maintenance, the 
learned Subordinate Judge awarded mainten- 
ance at the rate of Rs. 75 per month and a 
further sum of Rs. 10 per month for cloth- 
ing. He rejected the claim of the plaintiff 
for provision for separate residence as she 
was found to be living with her parents. With 
reference to the claim for past maintenance, 
he held that the dormant attitude exhibited 
by the plaintiff for a period. of nearly 17 years 
disentitled her from claiming past mainten- 
ance for any appreciable length of time and 
therefore, awarded her past maintenance only 
for about one month from the date she issued 
her suit notice, Ex. A-1. A charge was also 
created oh items 1 to 3 of the plaint B 
schedule for the maintenance granted to the 
plaintiff. It is as against this judgment the 
defendant has preferred the appeal. Aggriev- 
ed by the non-grant of past maintenance for a 


‘that the plaintiff was not entitled to 


a 


aa 
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longer period and the grant of maintenance ^t 
only Rs. 75 per month instead of the sum of 
Rs. 150 claimed by -her, the plaintiff has prs- 
ferred the memorandum of cross-objections. 

5. The principal point that was raised 
by the learned counsel for the defendant be- 
fore us in this appeal is that, having regard to 
the case put forward by the plaintiff, the 
learned Subordinate Judge ought to have held 
separate 
maintenance either under Section 18 (2) (d) 
or Section 18 (2) (e) of the Hindu Adoptions 
and Maintenance Act, 1956 (hereinafter refer- 
red to as the Central Act) and dismissed the 
suit. The contention of the learned counsel 
is that according to the plaintiff, the defen- 
dant married Neelambal only in the year 
1953 and as such, the said marriage would 
be hit by Section 4 (1) of the Madras Hindu 
(Bigamy Prevention and Divorce) Act 1949 
(hereinafter referred to as the Madras Act), 
and therefore, Neelambal cannot—be said to 
be the wife of the defendant. Consequently, 
he would argue that the plaintiff cannot invoke 
Section 18 (2) (d) of the Central Act and 
contend that Neelambal is the wife of the 
defendant and by reason of the existence of 
the other wife she is entitled to claim separate 
residence and maintenance. The further argu- 
ment of the learned counsel is that since it is 
common ground that the defendant had 
married Neelambal and was not keeping her 
as his mistress, Neelambal cannot be relegated 
to the position of a concubine and therefore 
the plaintiff cannot invoke the provisions con- 
tained in Section 18 (2) (e) of the Central - 
Act to sustain her claim for maintenance and 
separate residence. In support of his argu- 
ment, the appellant’s counsel placed reliance 
on a Bench decision of this Court in 
Nara i v. Padmanabhan, 1965-1 Mad 
LJ 529 = (AIR -1966 Mad 394), where it was 
held that it is not possible in law to assign, 
to an unfortunate woman whose marrige is 
not valid according to the personal law govern- 
ing the parties, a status in between that of a 
concubine and a wife. To appreciate the 
contentions of the learned counsel for the 
appellant, it is necessary to state certain facts 
and also to make reference to the relevant 
provisions contained in the Madras Act and 
the Central Act. 

6. As we have already referred to 
above, it is the case of the plaintiff that her 
Marriage with the defendant was celebrated 
in the year 1945 and about three years after 
that she was driven out of the house by: the 
defendant. It is her further case that in or 
about the year 1953, the defendant married 
one Neelambal as his second wife. In the 
year 1954, the plaintiff, invoking to her aid 
Section 4 of the Madras Act, filed a criminal 
complaint against the defendant for having 
committed bigamy and sought for his con- 
viction under Section 494, Indian Penal Code. 
Therein also, the plaintiff contended that the 
defendant had contracted the second marriage 
in the year 1953, i.e., after the coming into 
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fol of the Madras Act. One of the defences 


set up by the defendant to that case was that 
his marriage with Neelambal was celebrated 
even prior to the Madras Act coming into 
force ami therefore, he had not contracted 
any bigamous marriage. The defence of the 
defendant was accepted by the appellate 
Court, though it is not clear which of the 
several defences was accepted and the de- 
fendant was acquitted of the charge of bigamy. 
ate plaintiffs contention that the second 
iage of the defendant took place in the 
vee 1953, was not accepted by the Criminal 
Court, and, on the other hand the defen- 
s contention that the marriage took 
place on 9-2-1949, before the Madras Act 
came into force was presumably upheld, the 
plaintiff, for some reason, took the very same 
ee ae and not only 
e averments in the plaint, but also gave 
evidence as P. W. 1 to the effect that the 
defendant’s Marriage with Neelambal did take 
place only in the year 1953 and not prior to 
the! Madras Act coming into force. The rele- 
ant portion of S. 4 of the :Madras Act, with 
apie we are concerned in this action, reads 
f ows: 


' “Section 4: (1) Notwithstanding any rule 
of law, custom or usage to the contrary, any 
marriage solemnized after the commencement 
of this Act between a man and a woman 
either of whom has a spouse living at the time 
of such- solemnization shall be void, whether 
‘the | marriage is solemnized within or. outside 

the Province of Madras; 


' (2) If a party to a marriage which is void 
under sub-section (1) has completed 18. years 
“ age at the time of the solemnization of such 

e, he or she shail be deemed to have 
committed an offence under Section 494 or 
ion 495, Indian Penal Code., as the cage 
TAY De sanee e naa 
From the provision in the Madras Act as 
extracted above, it is clear that if the defen- 
dant had contracted his marriage with 
Neelambal subsequent to the Madras Act 
coming into force, the said marriage will be 
a void one. We may, in this context, make 
ha to.the fact that though the plaintiff 
ed and also sought to prove that the 
defendant's marriage with Neelambal was pet- 
formed only in the year 1953 and not on 
io as was contended by the defendant, 
she not able to place any material before 
the- trial court to substantiate her plea, and 
no attempt was also made by the plaintiff's 
counsel before us to dislodge the finding of 
the trial court in this behalf. 
fore, to be held that the second marria 
of’ the defendant did not take place 


sequent to the Madras Act coming into. force, . - 


but only prior to the enactment of the statute. 
7. Section 18 of the Central Act reads 
as follows:—— | 
“Section 18 (1). Subject. to the provisions 
of this section, a Hindu wife, whether mar- 
ried } before’ ‘Or after: the commencement of 


It has, there-. - 


this Act, shall be entitled to be maintained 

by her husband during her lifetime. — 

(2) A Hindu wife shali be entitled to live 

separately from her husband without forfeit- 
ing her claim to maintenazice 

. (a) if he is guilty of desertion, that is to 

say, of abandoning her without reason- 

able cause and without her consent or 

i of wilfully 


(b) if he has treated her with such cruelty 
as to cause a reasonable apprehension 

her mind that it will be harmful or 

jurious to live with her husband; 

is suffering from a virulent form 


he 
leprosy 
he hee any other wife living; 

he keeps a concubine in the same 
use in which he is living or habitual- 


O 


S 
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Having regard to the case out by the 
laintiff and the evidence adduced in: that 
half, she can base her claim for maintenarice 

only under Section 18- (2) (qd) or 18-(2)- (6) 

of the Central Act.’ As we have already ré- 

ferred to above, the defendant’s counsel pro- 

Pa the theory that the plaintiff cannot 
ase her action either on Section 18 (2) (d) 

or (e) because, according to the plaintiff, the 

second marriage which, the plaintiff claims, 
was celebrated in the year 1953, is void by 
reason of the Madras Act and therefore, 

Neelambal cannot be termed as the wife of 

the defendant; even so, he would contend 

that inasmuch as the defendant had gone 
through the ceremony of marriage with 

Neelambal, she cannot be relegated to ‘the 

inferior status of a concubine. Yet anothé? 

contention put forth by the learned counsel 
in this behalf is that even if Neelambal is to 
be held to bè a concubine of the defendant, 

the ‘plaintiff cannot invoke Section 18 (2) (e) 

to her aid because the section imposes the re- 

quirement that the concubine and the wife 
must be living in the same house or the 
husband must be habitually residing else- 


. where with the concubine, if the wife is to seek 


maintenance from her husband on the ground 
that he has got a conchbine. It is in this | 
context, the defendant’s counsel relied upon. 
the Bench decision of this court in 1966-1 
Mad LJ 529 = (AIR 1966 Mad 394) to 
buttress his arguments. The Bench which was 
presided over by Veeraswami, J. (as he then 
was) and Ki Kuti, J. had’ to deal 


_ with. a case where a second wife who had 


been admittedly matried subsequent to Madras 
Act coming. into force, sought maintenari¢ce 
for herself and her children from ber- hus- 
band. The ‘trial court gave’ the wife: maif= 


` tenance but ‘on appeal,’ the Bench. held that. 


since the second marriage’ had “taken. placé 


- subsequent 'to the’. ‘enactment of ‘the’: Madras 


’ marriage was! renidétéed’ Void' waded : 
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Section 4 (1) of the Madras Act and it fur- 
ther held that the second wife cannot also Fé 
granted any such status as an illegitimate wife 
merely by reason of the fact that her union 
with the husband was in pursuance of a mat- 
riage which, though valid in all other respects, 
was, nevertheless, one not recognisable in 
law. We are unable to see how this deci- 
sion can have application to the facts of the 
instant case and how it would advance the 
case of the defendant in any manner. By its 
pronouncement, the Bench categorically held 
that in law a woman can be given recogni- 
tion either as the wife of a man or as his 
concubine and that there cannot be an inter- 
mediary class picturesquely described as an 
illegitimate wife. Therefore, Neelambal, whose 
marriage with the defendant is not in con- 
troversy, must either be held the wife or the 
concubine of the defendant. It is therefore 
necessary to find what status she enjoys and 
the impact such status will have in so far as 
the claim of the plaintiff for maintenance is 
concerned. 


8. It is no doubt true that the plain- 
tiff has averred in the plaint and has also 
deposed in her evidence that the defendant’s 
marriage with Neelambal took place only in 
the year 1953. .On that score, however, it 
is not possible to accept the defendant’s con- 
tention that Neelambal cannot be termed as 
’ wife and the plaintiff granted maintenance 
on the basis that he has ‘any other wife living’ 
as stated in Section 18 (2). Ya of the Central 
Act. We have to take note of the defend- 
ant’s stand as well on this aspect of the matter. 
and thereafter only decide the status that 
is to be. assigned to Neelambal. ‘Even as 
early as in the year 1954, when the plaintiff 
filed a criminal complaint against him, the 
categorical stand of the defendant was that 
be married Neelambal before the Madras Act 
came into force and having attempted to pre- 
vail upon the criminal court to accept such a 
defence and acquit him, the defendant can- 
not wriggle out of the situation. Moreover, 
in the present case also, the irretrievable 
stand of the defendant in his written -state- 
ment as well as in his evidence is that he 
married Neelambal on. 9-2-1949 and not in 
the year 1953. It is needless to say that in 


rendering: a decision upon an issue which: 


arose for consideration in any action, the 
court will have to take note of. the stand 
taken by both the parties in the action and 
reach its,conclusion only after adverting its 
mind to the. co conspectus of the entire situation. 
Viewed as above, we. cannot close our eyes 
to the categorical stand òf the defendant and 


give the verdict on the case. of the plaintiff. | 
solely with reference. to her pleadings and her.. 
laintiff in | 


evidence. The ‘persistence of the - 
trying to project the story that defend- 
ant’s marriage with Neelambal was ‘celebrated 
only in the year 1953, despite such a version 
not having been’ accepted by the. criminal 
court in the earlier proceedings in 1954; may 


either be due to the plaintiff’s lack of know? - 
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ledge of the exact time when the marriage 


was celebrated or out of her apprehension 
that unless a consistent case was pleaded by 
her throughout she would fail in -her action 
for maintenance. In the very nature of things, 
the defendant who contracted the second mar- 
Triage is a more competent person than the 

aintiff to say as to when exactly he cele- 
rated the second marriage. Furthermore, 
the defendant cannot also be allowed to take 
any advantage on account of any variance 
in the case set up by the plaintiff with the 
case of the defendant himself when such 
variance is really of no consequence. In as 
much as the defendant had admitted even in 
his written statement his marrying Neelambal 
before the Madras Act came into force, the 
plaintiff need not have adduced any evidence 
in order to rest her claim for maintenance 
under Section 18 (2) (d) of the Central Act. 
We have therefore no hesitation to discoun- 
tenance the arguments of the learned counsel 
for the appellant that the plaintiff cannot base 
her claim for maintenance under Section i8 
2) (d) of the Central Act.. 


9, One other contention which was 
raised before us by the learned counsel for 
the defendant is that the trial court ought 
not to have directed the defendant to pay 
the court-fee of Rs. 1208 to the Government. 
We see no merits in this contention. Inasmuch 
as the defendant went to the extent of even 
denying the claim of the plaintiff for future 
maintenance, the trial court rightly called 
upon the defendant to pay the court-fee due 
on the plaint.. 


10. In the result, we find that the ap- 
is devoid of any merit and deserves to 
e dismissed. 


11. In the memorandum of cross- 
na aee the learned counsel for the plain- 

contends that the learned trial Judge ought 
to have awàrded . maintenance at a higher 
rate and should further have awarded past 
maintenance for at least a period of six years 
before suit. Learned counsel assailed the 
finding of the trial Judge that the plaintiff's 


_ inactivity for a long number of years must 
- be construed as an abandonment of her claim 


for maintenance. He would contend that 
mere inactivity on the plaintiff's part in en- 
forcing her right to maintenance ought not 
to be lightly construed as abandonment. He 
referred to the Bench decision in Gurusami 
Mudaliar v. .Angaiyarkanniammal, 86 Mad 
LW 824 = (AIR 1974 Mad 194) to which 
one of us was a party, where it was held that 
plea of abandonment or waiver is not always 
one of Jaw and ‘should not be deduced without 
reference to the pleadings and the evidence. 


Dealing with the question of. abandonment, 


it was “held as follows— 

A plea- of abandonment or waiver is not . 
always one’ Of law and’that-is a matter which 
has to be expressly pleaded’ and proved þe- - 


‘-cause abandonment or waiver involves a con- 
scious: and -deliberate act on the part of the 


| 
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person who has got a right to or interest in 
al tty which he or she deliberately 
and with the ull knowledge of the existence 
of the right or interest gives up the same.” 
In our opinion, mere reliance, by the learned 
sel for the plaintiff, upon the dictum of 
law without reference to the facts of the case 
cannot advance the case of the plaintiff in any 
manner. Admittedly, the plaintiff was driven 
out of the defendant’s house in the year 1950 
and |it is common ground that the defendant 
would not allow the plaintiff even to take 
away her eight month old baby. The version 
of the plaintiff is that she was driven out of 
the house because she refused to give consent 
to the defendant taking a second wife. As 
the plaintiff should have known even in 
or about 1950 that the gulf formed in her 
marital life had become wunbridgeable, 
but | still the plaintiff did not file any 
action to claim maintenance from the 
defendant. Even: in the year 1954 when 
she [filed a complaint against the de- 
fendant for the offence of bigamy, the plain- 
tiff did not choose to call upon the defend- 
ant to pay maintenance to her, nor did she 
institiite action against him in that behalf. 
When the criminal case ended in an acquittal 
after Ithe defendant had successfully contested 
the case and pleaded that he had married 
Neelambal validly prior to the Madras Act 
coming into force, the plaintiff failed to take 
advantage of the admission of the defendant 
‘and confront him with an action for main- 
tenance. It is only after a period of about 
13 years after the plaintiff filed unsuccessfully 
her complaint against the defendant and about 
Ai7y after her separation, the plaintiff has 
come forward with her suit for maintenance 
The defendant who, during the interregnum, 
had begotten as many as 8 children through 
his second wife, would have had every rea- 
son to think that the plaintiff’s inactivity after 
the complaint filed by her in the criminal court 
ended in his acquittal, was clearly tantamount 
to abandonment or waiver of her right to 
claim [maintenance from him. Kt is on ac- 
count!of such a mental presumption raised 
in his 'mind that the defendant has specifically 
averred in the written statement that by con- 
istent conduct exhibited by the plaintiff over 
a long number of years, he had bona fide 







years, if not for six years. However, we 
agree with the learned counsel for the plain- 
tiff that the grant of past maintenance by 
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the learned trial Judge for a period of one 
month is indeed too short. The plaintiff is. 
entitled to ask for maintenance at least for 
a period of one year prior to the filing of 
the suit. 

12. With reference to the quantum 
of maintenance awarded by the learned trial 
Judge, the plaintiff's counsel would contend 
that, having regard to the status of the par- 
ties and the income of the defendant, the 
plaintiff ought to have been awarded main 
tenance at the rate of Rs. 100 per month 
besides a sum of Rs. 200 claimed by the 
plaintiff for clothing etc. On a considera- 
tion of the evidence, we are of opinion that 
there is no merit in this contention. As has 
been pointed out by the learned trial Judge, 
the income derived from the lands, buildings, 
rice-mill etc., would total only a sum of 
Rs. 11,000 per annum which works out to 
about Rs. 900 per mensem and, out of this 
sum, the defendent has to maintain’ himself, 
his second wife and his nine children. We 
therefore feel that the grant of a sum of 
Rs. 75 per mensem towards maintenance and 
Rs. 120 per annum towards clothing is just 
and reasonable and that the plaintiff is not 
entitled to any enhancement in respect of 
those amounts. However, as we have already 
stated above, the. plaintiff deserves to be 
granted past maintenance for a period of one 
year as against her claim for six years. To 
this extent, the memorandum of cross-objec- 
tions has to be allowed. 


13. In the result, the appeal prefer- 
red by the defendant fails and is dismissed. 
The memorandum of cross objections pre- 
ferred by the plaintif will stand allowed in 
part in so far as the plaintiff is granted past 
maintenance at the rate of Rs. 75 per month 
and clothing allowance at Rs. 120 per annum 
for a period of one year prior to the filing 
of the suit. Each party will bear his and 
her respective costs in the appeal and the 
memorandum of cross-objections, but, how- 
ever, the appellant is directed to pay the court- 
fee on the memorandum of cross-objections. 

Order accordingly. - 
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T. A. Sankaralingam, Appellant v. T. N. 
Mani and others, Respondents. 

Letters Patent Appeal No. 29 of 1971, 
D/- 18-3-1974. 

(A) Hinds Law — Joint family property 
— Mortgage suit against head of joint family 
— One of coparceners (in fact major) wrong- 
ly impleaded as minor — Despite misdescrip- 
tion, decree is binding on him. (1971) 2 Mad 
LJ 136, Reversed. 
. The fact that the coparceners are not 
eo nomine parties to the suit will not render 
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the decree in the suit any the less binding 
on them. (AIR 1937 Mad 610 (FB) and 
(1886-87) 14 Ind App 187 (PO), Rel. on; (1971) 


2 Mad LJ 136, Reversed). (Para 2) 
Cases Referred: Chronological Paras 
i ~ Mad 610 = 1937-1 Mad LJ E 
B 
(1886-87) 14 Ind App 187 = ILR 15 Cal 
70 PO 2 


C. S. Swaminathan, for Appellant; R. 
Sundaralingam, for Respondents. 


MAHARAJAN, J. :— This appeal is pre- 
ferred against the judgment of Ganesan, J, 
dismissing the appellants C. M. S. A. No. 
132 of 1969, reported in (1971) 2 Mad LJ 
136. Nallusami Poosari, Natanasabapathi 
Poosari, Arumugham and ‘Gandhi were mem- 
bers of'an undivided Hindu coparcenary. On 
1-12-1949, they executed a mortgage for 
Rs. 3,000 in favour of the appellant’s father, 
Ardhanari Gounder. After the death of the 
mortgagee, the appellant, his son, instituted 
O. S. No. 888 of 1960 on the file of the Dis- 
trict Munsif Court, Sankari at Salem, for the 
recovery of moneys due under the said mort- 
gage. At the time of the institution of the 
suit. Natanasabapathi had died leaving him 
surviving Mariyayee, his widow, and T. N. 
Mani, his only son (first respondent). It 
appears that on the date of the institution of 
the suit, T. N. Mani had attained majority. 
However, in ignorance of that fact, the ap- 
pellant instituted the suit against’ Natana- 
sabapathi as the first defendant, Mariyayee 
as the second defendant, minor T. N. Mani, 
as the 3rd defendant and Arumugham and 
Gandhi as the 4th and Sth defendants. It 
transpires that the description of Mani as a 
minor was erroneous because it has been esta- 
blished that Mani had attained majority on 
the date of the suit. However, all the de- 
fendants remained ex parte and a decree was 
granted in enforcement of the mortgage on 
23-1-1961. A final decree was also granted. 
R. E. P. 131 of 1965 was filed to execute the 
final decree. While the execution petition was 
pending T. N. Mani filed E. A. 1152 of 1966 
in which he prayed that the properties des- 
cribed by him in his execution application be 
released from execution proceedings inasmuch 
as the entire proceedings in O. S. 888 of 1960 
were null and void. ` His case was that in or 
about the year 1950, the petition-mentioned 
properties fell to his share at an oral partition 
between him and the second defendant Nallu- 
swami Poosari, that he attained majority on 
15-6-60, that the suit was filed after that date 
mis-describing him as a minor instead of as 
a major and consequently, the decree obtain- 
ed against him had become unenforceable. 
The executing court held that the mortgage 
suit had been filed against the head of the 
joint family of which T. N. Mani was a mem- 
ber, that consequently, it-was binding upon 
him whether he was eo nomine party to the 
suit or not and that it was not open to him 


in execution to attack the decree on the 
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ground relied on by him. On this basis, the 
executing Court dismissed R. A. 1152 of 1966 
with costs. Against this, Mani preferred an 
appeal and the appellate court reversed the 
order of the executing Court and held that the 
judgment and decree were not binding upon 
the 1/4th share of T. N. Mani. Against the 
eps ae allowing the appeal, the appellant 
preferred C, M. S. A. No. 132 of 1960 and 
Ganesan, J. agreeing with the first appellante 
Court, dismissed that civil miscellaneous 
second appeal. It is against the dismissal of 
the civil miscellaneous second appeal that the 
present Letters Patent appeal has been filed. 


2. Admittedly, on 1-12-1940, when the 
mortgage in dispute was executed. Nallusami 
Poosari, Natanasabapathi Poosari (the father 
of T. N. Mani), Arumugham and Gandhi 
were undivided members of a Hindu copar- 
cenary. It has heen held by all the three 
Courts that the amount of Rs. 3000 was 
borrowed under the mortgage for purposes 
binding upon the joint family of these four 
execotants. The mortgage itself shows that 
the amount had been borrowed for ‘our busi- 
ness and family necessities.” At the time the 
suit was filed by Sankaralingam, Natanasaba- 
pathi Poosari, the father of T. N. Mani, had 
died. He, therefore, impleaded the widow and 
the son of Natanasabapathi as parties to his 
action. Nallusami Poosari, who was admit- 
tedly, the eldest of the four brothers, was 
impleaded in this action as the first defendant. 
At the time of the suit, Nallusami Poosari 
was the manager of the joint family con- 
sisting of all the four brothers. The oral 
partition alleged to have been effected, acord- 
ing to T. N. Mani in 1950, has been found 
against by all the courts. The resulting posi- 
tion is that the executants of the mortgage 
dated 1-12-1949 and their heirs remained un- 
divided members of the joint family on the 
date of the institution of O. S. 888 of 1960 
and Nallusami Poosari was, the de jure mana- 
ger of the joint family. It is trne that the 
plaint in O. S. 888 of 1960 does not, expres- 
sly, describe Nallusami_ Poosari as the mana- 
ger of the joint family, nor does it purport 
to sue him in his representative capacity. But, 
as has been. held by a Full Bench of this court 
in Venkatanarayana Rao v. Venkata Soma- 
raju, AIR 1937 Mad 610 (FB), the Privy Coun- 
cil ruling in Doulatram v. Mebr Chand, 
(1886-87) 14 Ind App 187 (PC) establishes 
two principles; firstly, the managing member 
could effectively represent the entire family 
and a decree passed against him would be 
binding upon all the members, and secondly, 
it is not necessary that it should be stated 
in the pleadings in express terms that he is 
sued or is being sued- as such manager; the 
suit will be deemed to have been brought 
by or against him in his representative chara- 
cter if the circumstances of the case show 
that he is the manager of ‘the family and the 
property involved is the family property. 
Having regard to the circumstances establish- 
ed in this case, we think it right to hold that 


t 


his 
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O. s. 888 of 1960 must -be deemed to have 
brought against Nallusami Poosari, in 
m nt famil character, as manager of 
e 










ugha, Gandhi and T. N. Mani, the son 
e p: Natanasabapathi. If the 
iti was brought in a representative capacity 
and a decree granted in pursuance thereof, 


ties to the suit through the manager of 

e joint family. The fact that they are not 
omine parties to the suit will not render 

decree in the suit any the less binding on 
A decree. obtained against the mana- 

ger jin such a suit will be binding on the 
undivided coparceners and the entire joint 
family properties can be taken in execution 
of such a decree even if the junior coparcener 
is not a party to the suk (Vide AIR 1937 Mad 
610 (FB). No doubt, where the other mem- 
bers| of a coparcenary are not impleaded as 
parties to the suit, it would be open to them 
m execution to impeach the debt on, the 
ground that it is tainted with illegality or im- 
morality but certainly not on the ground that 
the is not binding upon them because 
aaa not been made eo nomine parties to 
he suit. If procurement of a decree against 
the ger of the joint family has this effect, 
the objection of T. N. Mani, that he had 
been| wrongly impleaded as a minor, when, in 
ct, he was a major, would have no signi- 
cance in law whatsoever. It is noteworthy, 
that he was living with his mother Mariyayee, 
nd Mariyayee was impleaded as the third de- 
t to the action and- was appointed as 

jan ad litem of T. N. Mani. In these 

i despite the misdescription of 

..N: Mani as a minor, T. N. Mani must have 

been| aware of this litigation through his 
mother but he took no steps to rectify the 
misdescription. Even assuming that he was 
proceedings, the decree 
be still binding upon him because it 
granted against the manager of 

e joint family of which T. N. Mani was 
uhdivided coparcener. In this view, we 
i with the second appellate Judge and 

hold that the decree granted in O. S. 888 of 
1960 would be binding upon T. N. Mani and 
that it is not open to him to contend that 
because he was a major and he had been 
misdescribed as a minor, the decree would 
not be effective against him. We, conse- 
quently, reverse the finding of the first ap- 
pellate court and the second appellate court, 











allow |this appeal and restore the order of the 


ex g court and direct that the execution 
application filed by the first respondent, T. N. 
Mani,| be dismissed with costs: throughout. 


| Appeal allowed. 





[Prs. 1-2] -Lakshmi Ammal v. Subbaraj. (V: Ramaswami J). i- 
joint family consisting of himself, . 


without saying that the other members - 
of the family must be held to be substantial. 


- swam, 


ALR - 
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- Lakshmi Ammal and others, Appellants 
v. Subbaraj and others, Respondents. 


Second Appeal No. 1357 of 1971, D/- 


15-3-1974.* 


(A) Civil P. C. (1908), O. 20, Rr. 12, 18 
— Partition suit-—- Plamt as well as preli- 
mimary decree silent. as to mesne profits — 
Power. of Court... ; 


Even where the plaint as well as the 
preliminary decree is silent as to the mesne 
profits the court can stili direct enquiry into 
and award mesne profits from the date of 
suit. The claim for the plaintiffs share of 
profits accruing from the lands, pending suit, 
is not properly spéaking a claim for mesne 
profits and Order 20, Rule 18 does not pro- 
hibit the court from issuing directions regard- 
ing an enquiry into mesne profits after the 


Stage of preliminary decree. (Case law dis- 
cussed.) (Para 2) 
Cases Referred: Chronological Paras 


AIR 1967 SC 155 = (1966) Supp SCR 128 2 

AJR 1965 SC 1812 = (1965) 2 SCWR 644 2 

AIR 1952 SC 358 = (1953) 1 Mad LI 6 2 

ae 1951 Mad 938 = (1951) 2 Mad LJ E 
B) . 


N.’ Veluswami, for Appellants; M. R. 
Narayanaswami, for Respondents. 


JUDGMENT :— This second appeal filed 
by the defendants in’ O. S. No. 4 of 1963, 
arises out of the final decree proceedings. 
The suit was filed by the plaintiff-respondents 
herein for partition and separate podssession 
of their 23/48th share in the plaint A sche- 
dule properties. That suit was decreed on 
31-7-1964. Neither the plaintiffs have pray- 
ed for past or future mesne profits in the 
plaint nor the preliminary decree directed an 
enquiry into the mesne profits under Order 20, 
Rule 12; Civil P. C. The plaintiffs filed 
TA. 124 of 1966 for partition of the immov- 
able properties and separate. possession as 
directed in the preliminary decree. They also 
filed IA 205 of 1966 for determination of 
mesne profits for the suit items from fasli 
1372 onwards and to incorporate the same in 
the final decree. The dispute in these proceed- 
ings related to the jurisdiction of the Court 
to go into the question of mesne profits in 
the absence of a prayer in the suit either for 
past or future mesne profits and in the absence 
of even a direction by the Court in the pre- 
liminary decree to enquire into the mesne pro- 
fits under Order 20, Rule 12, Civil P. C. The 
defendants also questioned the quantum of 
mesne profits determined by the Commis- 
sioner in the final decree_proceedings. 


2. It is the contention of Sri N. Velu- 
the learned counsel for the appel- 


*(Against decree of Dist. J., Ramanatha- 
puram, in S. A. No. 98 of 1968). 
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lant, that in the absence of a specific prayer 
in the plaint for past mesne profits or for 
future mesne profits, the Court had no juris- 
diction even to provide for determination 
of the mesne profits subsequent to the suit 
in the preliminary decree, much less to 
direct the detérmination in the absence of a 
direction in the preliminary decree itself. 
In support of this contention the learned 
counsel relied on two decisions of the 
Supreme Court reported in Md. Amin v. 
Vakil Ahmed, AIR 1952 SC 358 at p. 362 
corresponding to (1953) 1 Mad LJ 6 at p. 11, 
and Gopalakrishna Pillai v. Meenakshi Aval, 
AIR 1967 SC 155. In the first of these cases 
the plaintiff claimed only declaration of title 
and recovery of possession of immovable 
properties and made no demand or claim for 
either past or future mesne profits or rent. 
But the preliminary decree directed an enquiry 
to be made under Order 20, Rale 12, Civil 
Procedure. Code. In considering whether this 
direction was correct or not, the Supreme 
Court made the following observations: 


“It was however pointed out by Sri S. P. 
Sinha that the High Court erred in awarding 
to the plaintiffs mesne profits even though 
there was no demand for the same in the 
plaint. The learned Solicitor-General appear- 
ing for the plaintiffs conceded that there was 
no demand for mesne profits as such but 
urged that the claim for mesne profits would 
be included within the expression ‘awarding 
possession and occupation of the pro- 
perty aforesaid together with all the rights ap- 
pertaining thereto’. We are afraid that the 
claim for mesne profits cannot be included 
within this expression and the High Court 
was in error in’ awarding to the plaintiffs 
mesne profits though they had not been 
claimed in the plaint. The provision in regard 
to the mesne profits will therefore have to be 
deleted from the decree.” 


In the latter case the suit was for the recovery 
of possession of immoveable property and 
for past mesne profits. There was no specific. 
prayer for future mesne profits. But 
the preliminary decree directed an en- 
uiry into the future mesne profits as well, 
ough there was no specific prayer for the 
same in the plaint. It was contended relying 
on the above observations that the court 
had no jurisdiction to pass a decree for future 
mesne profits in the absence of a specific 
yer for the same. The Supreme Court 
held that though the plaintiff must plead in 
order to enable him to get a decree for past 
mesne profits, with regard to future mesne 
profits, since the plaintiff would have no cause 


of action on the date of the institution of, 


the suit it was not.necessary for him to plead 
in the plaint and in all cases where there is 
a prayer for past mesne profits, the court had 
ample Jurisdiction to direct an enquiry to be 
made into future mesne profits in the i- 
minary decree, The Supreme Court distin- 
guished its earlier judgment in Md. Amin vV. 
Vakil Ahmed (Supra) on the ground that in 
107R Mad /14 WIT Chua 
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that case there was no demand or claim for 
either past or future mesne profits in the 
plaint and it is only in those circumstances 
the court held that the preliminary decree 
could not. direct an enquiry into the future 
mesne profits. It is true in this case the-e 
was no claim for either past or future mesne 
profits in the plaint itself and not even the 
preliminary decree directed an enquiry into 
the mesne profits. Therefore, prima facie it 
appears that these two decisions of the 
Supreme Court would seem to conclude that 
no enquiry could be conducted under O. 20, 
R. 12, Civil P. C. in the instant case. But the 
learned counsel for the respondems relied on 
Babburu Basavayya v. Babburu Guruvayya, 
(1951) 2 Mad LJ 176 = (AIR 1951 Mad 938 
{(FB)) which is a decision of a Full Bench 
of this court and also the decision of the 
Supreme Court in Maddanappa v. Chandr- 
amma, AIR 1965 SC 1812. In (1951) 2 Mad 
LJ 176=(AIR 1951 Mad 938) (FB) the ques- 
tion for consideration was where the plait 
did not pray either for past or future meste 
profits and the preliminary decree also did 
not provide for an aay into the mese 
profits under Order 20, Rule 12, Civil P. C, 
an enquiry into the profits of the properties 
realised by the defendants subsequent to the 
institution of the suit could be held and the 
plaintiffs awarded mesne profits. The Full 
Bench of this court held that the preliminary 
decree determines only the shares of respective 
parties and matters like the realisation of 
common outstandings, the discharge of com- 
mon liabilities, distribution of profits of the 
properties realised pending the suit etc., would 
have to be considered and decided before an 
equitable final partition could be effected. 
Therefore, even after the passing of the pre- 
liminary decree it is open to the court to 
give appropriate directions regarding all or 
any of the matters suo motu or on the ap- 
plication of the parties. The claim in such 
cases for the plaintiffs share of profits accru- 
ing from the lands pending suit is not pro- 
perly speaking a claim for mesne profits and 
neither Order 20, Rule 18, Civil P. C. pro- 
hibits the Court from issuing directions re-| 
garding an enquiry into the mesne profits after 
the stage of preliminary decree. 


In AIR 1965 SC 1812, the preliminary 


decree ph Abaca for determination and pay- 
©: 


ment future mesne profits from the date 
of the suit. Though in paragraph 2 of the 
fudgment it was stated that the suit was for 
partition and separate possession of the plain- 
tiff’s half share and for mesne profits, it is 
seen from the arguments set out in paragraph 
5 the meane profits claimed were past mesne 
profits only and there was no prayer foz 
claiming future mesne profits. It was argu-! 
before the Supreme Court relying on the 
decision in AIR 1952 SC 358, that the direc- 
tion in the “preliminary decree relating to 
future mesne profits was without jurisdiction. 
The Supreme Court after noticing the deci- 
sion of the Full Bench of this Court in 


[Prs. 2-4] 


Babburn Basavayya v. Babburu Guruvayya, 
(1951) 2 Mad LJ 176 = (AIR 1951 Mad 938 
(FB) ) and the catena of cases which followed 
the judgment observed— 


“We feel that when a suitable occasion 
arises it may become necessary to reconsider 
od tee of this court as to futcre mesne 
profits.” 


But on the facts of that case itself and after 
pointing out that the suit was for partition 
of the plaintiff's half share and for past mesne 
ofits, held that the direction in the decree 
‘or |mesne profits was not beyond the juris- 
diction of the court. The decision of this 
court in (1951) 2 Mad LJ 176 = (AIR 1951 
Mad 938 (FB)) was also cited in the deci- 
sion| in AIR 1967 SC 155. While relying on 
the judgement for holding that a plaint need 
pray only for past mesne profits but need 
not pray specifically for future mesne profits 
in order to enable the court to award future 
mesne profits, the Supreme Court did not go 
further and state that the decision of fhis 
court in so far as H stated that in cases where 
there was no prayer for past mesne profits 
the court had no jurisdiction to grant a decree 
for future mesne profits is not correct, The 
a in AIR 1965 SC 1812 & in AIR 1967 
SC 155 of course related to cases where there 
was'a prcyer for past mesne profits, though 
the plaint did not specifically pray for future, 
mesne profits and that they are not 
direct authorities for holding that even with- 
out |a prayer for future mesne profits, the 
ie could provide for future mesne pro- 
ts. 


But the ratio of these judgments, in my 
opinion, is that it is not the fact, that past 
mesne profits are claimed in the suit, 
that! enables the court to award future 

e profits. But it is the jegal posi- 
tion| that with regard to future mesne 
profits the plaintiff has no cause of 
action on the date of the institution of the 
suit and: that it was not possible for him to 
plead the cause of action or to value it or 
to pay court-fee thereon at the time of the 
institution of the suit that relieves the plaintiff 
of the necessity of claiming specifically futare 
mesne profits in the suit itself. This was the 
view! of the Full Bench of this court in (1951) 
2 Mad LJ 176 = (AIR 1951 Mad 938 (FB) ) 
also. The Full Bench specifically considered 
this question with reference to a case where 
there was no claim for past mesne profits and 
held| that the court can decree future mesne 
profits to the plaintiff even in such a- case. I 
am, jtherefore, of opinion that the courts be- 
low ‘had the jurisdiction to enquire into it 
and award the mesne profits from the date 
of the suit. 


3. The next point that arises for con 
sideration in this appeal is onthe merits in 
respect of two items The appellants herein 
claimed that the mense profits awarded by 
the courts below in respect of items 2 and 16 
are unsustainable. Item 2 of A Schedule to 
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the plaint is a house property. One Ayyakk- 
ammal tbe sister of Ramaswami, the first 
plaintiffs father, was in occvpation of the 
downstairs portion and the upsiairs portion 
was Tented out to five persons each paying 
Rs. 5. The courts below directed that the 
first defendant has to account for the rental 
collections from the tenants on the ground 
that he had allowed Ayyakkammal to receive 
the rent collusively and that the rent received 
by Ayyakkamal shall be deemed to have been 
received by the defendants. In this case on 
the legal position the courts below have rizht- 
ly held that the plaintiff’s liability is onl 

to account for such of those profits whi 

he had received after making all just adjust- 
ments in favour of expenses in realising the 
same. But, having rightly posed the legal 
position, the courts below erred in holding 
that the amount received by Ayyakkammal 
shall be deemed to have been received by 
the defendants. In the absence of any specific 
finding that <he defendants had received the 
Tents and profits in respect: of this item either 
through Ayyakkammal or by themselves, they 
could not be made liable to account for the 


‘same. If Ayyakkammal had received the rents 


without- she being entitled to the same, she 
might be held to have received on behalf 
of the plaintifs and the defendants as well 
and it could not be stated that the defendants 
alone shall be deemed to have received it. 
Nothing prevented the plaintiffs from claim- 
ing the amount from Ayyakkammal. There- 
fore. the direction of the courts belew in res- 

of item 2 is liable to be set aside and 
it is accordingly set aside. The appellants are 
not liable to pay mesne profits in respect of 
item 2. 

4. Item 16 is an extent of 4-36 acres 
of punja lands. This property was pifted under 
Ex. B.28 by Ramaswami, the father of the 
first plaintiff in favour of his two minor 
daughters through his second wife, defend- 
ants 3 and 5 in the suit. The plaintiffs claim- 
ed one third share in respect of these pro- 
perties also. Defendants 1, 2 and 4 claimed 
that the property was managed by one Kon- 
dama Naicker as guardian of minor defend- 
ants 3 and 5 and that they were not liable 
to pay mesne profits in respect of the same. 
The courts below now held that the first de- 
fendant was in possession and management of 
this item and, therefore he is liable to account 
for mesne profits. In the suit it was found 
that though the gift by Ramaswami in favour 
of his daughters related to the entirety in 
respect of the share of the plaintiffs, it was 
not binding on them and that, therefore, they 
are also entitled to a share in those properties. 
The parties proceeded on the footing that 
minor defendants 3 and 5 were in possession 
of the entire properties through their guar- 
dian. But the courts below held Mat the 
first defendant was in possession of the pro- 
perties as the guardian of the minors on the 
sole ground that in the plaint the plaintiffs 
showed the first defendant as the guardian 
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of the: minors in the. cause title and sued 
the minors with the first defendant asthe guar- 
dian. But ths was not objected to by the 


first defendant and in fact the first defendant - 


filed a written statement as the guardian. 
The suit related to number of items. In all 
the items minor defendants 3 and 5 also 
claimed a share. Therefore, when the first 
defendant did not demur his being described 
as the guardian of the minors, it could not 
be stated that with reference to the specific 
aiee e ee ee B.28, 

accepted his position as the guardian or 
that he. was in possession of that property. 
His case was that in respect of that 
item Kondama Naicker was in possession on 
behalf of the minors, and, therefore, he was 
not liable to account for the profits received 
from the same. The learned counsel for the 
appellants is well founded in this contention. 
In the absence of any other positive evidence 
to show that the first defendant was in pos- 
Session and management of this 4-36 acres 
on behalf of the minors, no decree for pro- 
fits arising out of the same could be made 
against the first defendant. But that will not 
disentitle the plaintifis to claim their share 
of the profits from those properties from 
minor defendants 3 and 5, because admitted- 
ly either Kondama Naicker as guardian or 
any body else as guardian, defendants 3 and 
5 had been in possession and enjoyment of 
the properties. The application filed by the 
plaintiffs did not specifically ask that the 
first defendant alone is liable to account for 
the profits arising. from these lands. They 
asked for a decree generally against ali the 
defendants. In these circumstances, defend- 
ants 3 and 5 alone are liable to account for 
profits arising from item No. 16. There is 
no dispute as to the quantum of profits deter- 
mined by the courts below. Therefore, the 
final decree will have to be modified to the 
effect, that in so far-as the profits arising from 
item No. 16 is concerned, it is defendants 3 
and 5 that would be liable to pay the plaintiffs’ 
share of the profits, 


5. The learned counsel for the appel- 
lants then pointed out that while providing 
the’ marriage expenses for daughters the trial 
court made the following observations in 

ph 28 of its order in L A. 205 of 
966— MCAS she has got 1/6th share, I direct 
her to raise.money out of 1/6th share for the 
jewels.” This had not been incorporated 
in the: decree, and quite rightly. The: liability 
to provide for the marriage expenses as per 
clauses 4 and § is on the plaintiffs and the 
first defendant. This observation is, therefore, 
not- correct and it is accordingly directed to 


be deleted. But the final decree is correctly 
drafted and that does not require any altera- 
tion. Accordingly, the second appeal is allow- 
ed in part in respect of item 2 and to the 
extent mentioned’ in respect of item 16. The 
final decree will be modified accordingly. 
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There will be no order as to costs in this se- . 


cond appeal. No leave. 


Order accordingly. 
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Lakshmi Ammal, Appellant v. Alagiri- 
swami Chettiar, Respondent. 

Letters Patent Appeal No. 4 of 1972, D/- 
12-3-1974,* 

(A) Hmdu Marriage Act (1955), Ss, 13 
(2) @ and 23 (1) (® — Petition for dissolu- 
tion of marriage by wife under S. 13 (2) @ — 
Unnecessary or improper delay im filing peti- 
tion — Dissolution refused. 

On a petition by wife for dissolution of 
her bigamous marriage under Section 13 (2) 
(i), it is necessary that before the coum grants 
the relief it must be satisfied that the delay 
has not been due to any such reason as 
acquiescence in the injury or indifference. to 
the same or some wrong motive for seeking 
relief after sleeping over th= matter for an 
inordinate period. The expression in Ci. (d) 
of Sec. 23 (1), ‘there has not been any unneces- 
sary and improper delay in instituting the 
proceeding’ means that the wife should have 
invoked the ground under Section 13 (2) © 
without unnecessary or improper delay after 
the coming into force of the Act. (Para 1) 
_ Where the second wife under a bigamons 
marriage performed six years before the Act, 
chose to live in the husband’s home along 
with the first wife amicably, begot children 
and even continued to live- with him’ for 
seven years after the commencement of the 
Act fully knowing her right under the Act, 
a petition under Section 13 (2) (@ filed on 
the mere ground that she has fallen out with 
the husband will be dismissed under Section 23 
(1) (d) on ground of- unnecessary or improper 
delay. (1972) 1 Mad LJ 187, Affirmed. 

(Para 1) 


Cases Referred: Chronological Paras 
AIR 1956 Bom 91 = 57 Bom LR 946 1 

R. Rajagopala Iyer, for Appellant; K. 
Alagumalai, for Respondent. 


MAHARAJAN, J.:— This appeal is 
directed against the judgment of Ganesan, J. 
in C. M. S. A. No. 151 of 1969 and arises 
under the following circumstances: Lakshmi, 
who is the appellant before us, married Alagi- 
riswami Chettiar, the respondent herein, in 
the year 1948. At the time of her marriage 
Alagiriswami Chettiar had a first wife living. 
After the second marriage both the wives 
of Alagirisami Chettiar were living with him 
under the same roof, and each of them begot 
children to him. The appellant begot two 
sons and one daughter by Alagiriswami 


*(Against judgmem of Ganesan, J., reported 
in (1972) 1 Mad LJ 187). 
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Chettiar and it is said that the eldest son is 
now 23 years old, the second son is 18 years 
` old and the daughter is 14 years old. Sub- 
`- sequent to the second marriage, the Hindu 
Meee Act, 1955, came into force on 18-5- 
1955. Two of the children of the appellant 
W born after the commencement of the 
Act. Im 1961, the appellant filed a petition 
before the Principal Subordinate Judge, 
Madurai, under Section 13 (2) (i) and Sec- 
tions 26 and 27 of the Hindu Marriage Act, 
for| a decree for divorce. The sole ground 
relied upon in the petition was that another 
wife of the husband married before the com- 
mencement of the Act was alive at the time 
of the solemnisation of the marriage of the 
appellant. The provocation for filing the peti- 
tion was, according to the appellant, a deterio- 
ration in the relationship between her and her 
husband in the year 1961. Admittedly, she 
was living happily with him for 13 years 
after her marriage and 6 years after the com- 
ing |into’ force of the Hindu Marriage Act. 
‘The relief given under Section 13 (2) is 
an unusual relief intended to meet a peculiar 
situation. With the coming into operation 
of the Hindu Marriage Act, bigamous mar- 
riages contracted after the Act became null 
arid) void under Section 11 read with Sec- 
tion 5 (i) of the Act. There was therefore 
no need to ask for dissolution of such a 
marriage, which was ab initio void. But, then 
there were bigamous: marriages which had 
been contracted prior to the coming into 
force of the Act and those marriages were 
valid in the eye of Hindu Law, which re- 
cognised polygamy. It was to meet the diffi- 
ultties of parties to such polygamous or 
bigamous marriages that the legislature enact- 
ed sub-section (2) of S. 13 providing that in 
' of any such marriage the wife should 
cat the. right to seek dissolution of her mar- 












iage without proving adultery or cruelty of 
any of the other matrimonial offences pre- 
ibed by the Act. In order to prevent abuse 
of the relief admissible under the Act, the 
Legislature took care to provide in Sec- 
tion|23 that the proof of the available: grounds 
was |ipso facto not sufficient to get the relief, 
but Ithe court must be satisfied among, other 
hings that the petition was not presented or 
rosecuted in collusion with the respondent, 
that| there was no unnecessary or. improper 
delay in instituting the proceedings and there 
was ino other legal ground why relief should 
not be granted. Only if the court was 80 
satisfied, but not otherwise, the court shall 
decree such relief. | 
lAs pointed out in Mullah’s Hindu Law, 
13th Edn. page 691, this salutary provision 
was; not available in the Bombay Hindu 


Divorce Act, 1947, which enabled the first ` 


wife to sue for divorce on the ground that 


her |husband had married again before the 


coming into operation of that enactment. In 
a case decided under that enactment (Chan- 
drab ai v. Rajaram, ( (1955) 57 Bom LR 
946); = (AIR'1956 Bom 91) the first’ wife had 
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- has not been due to any such reason as acqui- 
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continued to live with the husband for ten 
years after his second marriage and had 
children born of him after the second marriage 
and her petition for divorce was allowed 
though it was resisted by the husband on the 
ground of condonation and on the ground 
that it would be inequitable under the ci- 
cumstances to grant a decree for divorce 
The learned author adds 


“The language of the section did not per- 
mit of delay being pleaded in bar of the 
relief. Under the present sub-section it would 
be- competent to the court and even necessary 
and incumbent on it to consider in any case 
whether there was any unnecessary or. im- 
proper delay in instituting the- proceedings as 
laid down in Section 23 (1) (d) of the: Hindu 
Marriage Act.” 


The. rationale behind the rule. that there . 
should not be: any unnecessary or improper 
delay is that a true balance must be main- 
tained between respect for the sanctity of mar- 
riage and the social considerations which make- 
it necessary in public interest to dissolve. the 
marital tie under certain circumstances. It 1 
therefore necessary that before-the court gran 
the relief it must be- satisfied that the delay 








escence in the injury or indifference to the 


nate period. Admittedly, in this case, the ap- 
pellant was living happily with the: respondent 
for a long number of years and had pre- 
sented him with a number of children who 
are grown up and most of whom are of mar- 
riageable: age. She must have become aware: 
of the. remedy provided by Section 13 (D @ 
of the Act even in 1955. But she did not 
choose. to seek that remedy. It is not her 
case that she was unaware of the remedy 
prescribed by Section 13 (2) Œ) of the Act. 
The only explanation furnished by her for 
the delay is that in 1961 she fell out with 
her husband, though she ‘admits that for a 
number of years previously she had been liv- 
ing in amity with him and the children she 
begot to him as well .as with the: first wife 
and her children. The question is whether 
it would not be opposed to high social pur- 
pose- that the appellant should be permitted 
after so many years of married life to seek 
divorce, not on the ground of adultery or 
cruelty or any other ground which in the eye. 
of law justify a dissolution of the marria 
or divorce, but on a ground which was ava 
able to her right from the date. of the com- 
mencement of the Act in 1955 and which she 
did not choose to invoke all these years. Mr. 
Rajagopala Iyer, learned counsel for the ap- 
pellant, contended’ that there was no occasion 
for her to invoke this ground till 1961, be- 
cause she had been living happily with her 
husband aand it was not necessary for her to 
invoke that ground. We are. unable: to ac- 
t this argument. This argument, if accept- 
ad, would imply that the wife can keep this 
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Brahmasthram in reserve, live happily for 
a number of years with her husband, beget 
a number of children, and then, after the lapse 
of a quarter of a century, use this Brahmas- 
thram at the slightest -provocation against he 
husbaned. That is why the Legislature has 
in its wisdom provided in Section 23 of the 
Act that the court shall not decree the relief 
unless it is satisfied under Cl. (d) that there 
has not been any unnecessary or improper 
delay in instituting the proceeding. We think 
that the delay that the appellant has been 
guilty of has been both and 
improper and if she is granted the relief she 
is now praying for, it will have an unsettling 
effect upon her matrimonial home and upon 
the children she has begotten. The expres- 
sion in clause (d) of Sec. 23, ‘there has not 
been any unnecessary and improper delay in 
instituting the p ing? means that the 
appellant should have invoked the ground 
under Section 13 (2) G) without unnecessary 
Or improper delay after the coming into force 
of the Act. It may be that having regard 
to the conditions of Hindu Society and the 
ideals of Hindu womanhood, a wife out of 
a sense of delicacy may commit some delay 
in institating proceedings of this kind. Such 


a delay would not be regarded by the cout 


as an unnecessary or improper delay. But 
where after becoming aware of the ground, 
she chose not te invoke it in for 
divorce, but to cohabit with her husband and 


beget children and live merrily in her hus- 
band’s home for a number of years and. 


then to invoke the ground because of a mis- 
understanding which arose long after she had 
entered into matrimony, the court would have 
no option but to regard the delay as unneces- 
sary and improper. Both the : Subordinate 
Judge and the District Judge of Madurai 
erred in holding that the appellant had given 
satisfactory reasons for the delay. We agree 
with the learned second appellate Judge and 
hold that inasmuch as the delay committed 
by the appellant is both «unnecessary and 
improper, the law disentitles the appellant to 


any relief. Consequently, the Letters Patent © 


appeal is .dismissed, but in the circumstances 
without costs. 


Appeal dismissed. 
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SOMASUNDARAM, J. 
M/s. C. R. Corera and Bros, A: 


T r 
v. The Chief Secretary, Govt. of Pondicherry, 


Respondent. - 2% 

A. A. ©. No. 199 of 1973, DJ- 181- 
1974,* i 

(A) Civit P. C. (1908), O. 17, R. 3 and 


O. 9, R. 13 — Applicability — Adjournment 


*(Against order of 2nd Addl. Dist. J. 
Pondicherry, D/- 4-1-1973). 
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of suit on application of a party — His 
advocate reporting unreadiness at the adjourn- 
ed hearing -~ Suit decreed on merits at 
next hearing — O. 17, R. 3 applies and not 
©. 9, R. 13, 

The suit was adjourned at the request 
of the defendant for adducing evidence. On 
the adjourned date, he had not adduced any 
eviderce. On that date, his advocate was 


actually present. The Court had gone into the 


merits of the case and had rightly decreed 
the claim. In view of the fact that the de- 
fendant had not even chosen to deny its liabi- 
lity when notices of demand were issued by 
the Government claiming the amount involv- 
ed in the suit, the decision is one under 
Order 17, Rule 3, against which only an ap- 
peal would lie. (AIR 1949 Mad 78, Applied; 
AIR 1955 Mad 70, Distinguished). 
: (Paras 7, 8) 

Cases Referred: Chronologicak Paras 
AIR 1967 Mad 222 = (1967) 2 Mad LJ 502 
7 


AIR 1955 Mad 70 = 67 Mad LW 828 7 
AIR 1955 Mad 258 = (1955) 1 Mad LI 20 7 
AIR 1949 Mad 78 = (1948) 1 Mad LJ 65 7 

N. Srivatsamani and A. Nageswaran, for 
Appellant; Govt. Pleader, for Respondent. 

JUDGMENT :— The ellant-firm had 
taken on lease several units of machinery, it- 
struments, godown etc. from the Port Depart- 
ment attached to the Government of Pondi- 
cherry. The firm had to pay Rs. 27,495.74 as 
arrears in respect of the above leases. The 
Chief Secretary to the Government of Pondi- 
cherry filed a suit against the defendant in 
the year 1970, viz., O. S. No. 18 of 1970, for 
recovering this amount with interest. The 
petitioner denied his liability to pay the 
amount and pleadéd set-off stating that by way 
Ss pa he was entitled to about 

s. 80,000. 


2. The suit was posted for trial on 
20-10-1970. The advocate who appeared for 
the petitioner filed an application for adjourn- 
ment, producing medical certificate. The 


adjourned to 8-1-1971 for trial On that date, 
the petitioner’s advocate reported no instruc- 
tions and the petitioner being absent, was set 


` ex parte. On 11-1-1971, P. W. 1 was examin- 


ed on the side. of the plaintiff for proving the 
claim, and the suit was decreed. eo 


3. The. petitioner then filed I. A. No. 
35 of 1971 for setting aside this ex parte 
decree. This was done. The suit was restor- 
ed to file on 5-4-1971. It was: posted to 14-6- 


-1971 for trial. Several adjournments. were 


granted. Eventually, the suit stood posted 
to 19-6-1972 for trial. The petitioner then re- 
presented to the court that he had approach- 
ed the Government for settlement and on 
that ground he wanted ten days tims, This 


| 
| 


was granted. The suit was posted to 3-7- 
1972 at the instance of the petitioner for 
getting on with the trial. On 3-7-1972, he 
again filed a petition for adjournment stating 

that he will get on with the trial on the next 
hearing. This petition was allowed on pay- 
ment of costs of Rs. 20/-. On 7-8-1972 costs 
was paid, but the pon s advocate report- 
A unreadiness suit stood posted to this 
for producing evidence, Since the peti- 

tio ner defaulted, the learned Second Addi- 
tional District Judge, Pondichery, took up the 
matter for consideration and reserved orders 
till 21-8-1972. On that date, on a considera- 
tion of the evidence and materials which were 
available, he observed that the plaintiff had 
filed six demand notices calling upon the 
litioner to pay the amonnt and that the 

r had not even chosen to send a reply 

e. liability. Holding that there was no 
merit in the counter-claim and stating that 
the petitioner had not produced any evidence 
a substantiating it, the learned District 
e decreed, under Order XVIL, Rule 3, 
Civ. the claim as made by ‘the plain- 


S 4, Subsequently, the petitioner filed 
Ny 926 of 1973 under O. IX, R. 13, 
Civil P. C. requesting the Court to set aside 
the ex rte decree passed against him on 
21-8- 1973. ‘The learned Judge heard the 
counsel and rejected this application, stating 
that the decree passed on 21-8-1972 was one 
under Order XVH, Rule 3, Civil P. C. 


5, The correctness of this order is 
N canvassed by the petitioner in this revi- 
on 
| 6 Mr. Srivatsamani learned counsel 
appearing for the petitioner, contends that the 
decree passed on 21-8-1972 is not one under 
Order XVH, Rule 3, Civil P. C. but only an 
ex; parte decree attracting Order TX, Rule 13, 
Civil P. C. This matter has had chequered 
career from the year 1970. On the move of 
the petitioner, the court had adjourned the 
suit on several occasions for adducing evl- 
dence. Once before, the suit was decreed ex 
parte on 11-1-1971. P. W.-.1 was examined 
oni on; that date for proving the claim. There- 
upon the petitioner filed I. A. No. 35 of 1971 
for setting aside the ex parte decree. This 
was allowed. The suit was posted to 19-6- 
1972.. Several adjournments were ted at 
the request of the petitioner. On 3-7-1972, 
the petitioner filed an application for adjourn- 
ment requesting for time for getting on with 
the trial. This was allowed on payment of 
costs, and the suit was posted to 7-8-1972. 
Costs wee paid ne the petitioner’s advocate 


Sees cf tie water Gh eens ao h 
materials and evidence already on record and 
granted a SOR OG se -tees 


Order 
by’ vm learned District J 


On 7-8-1972 when the matter was 
ar for final disposal, the petitioner’s 


-his advocate was actually 
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advocate Mr. Sundaramoorthy was present. 
The learned District Judge has observed that 
even for the demand notices issued by the 
respondent claiming the amount, the peti- 
tioner had not chosen to send any. reply. He 
has further held that he had not placed any 
material or document before the court till 
that date for substantiating his claim for 
demurrage. This was case of disp 
merits within the ambit of 
Order XVII, Civil P. C. Time had been 
granted to the petitioner at his uest for 
producing evidence. The petitioner defaulted. 
Rightly, the court had chosen to proceed to 
decide the suit forthright on merits. Rule 3 
applies to a case where the suit is adjourned 
on the application of a party and he is in 
default at the adjourned hearing. This ‘is 
what has happened in this case. For Rule 3 
to apply, the party must be present at the 
adjourned hearing. His advocate has been 

in this case. The decision under 


present, 
. Order XVIL Rule 3 amounts to a ‘decree’ 


and the remedy of the party aggrieved can 
be only by way of appeal 


Learned Counsel appearing for the peti- 
tioner relies upon the decision in Muthaya v. 
Commr., Madras HR & CE, AIR 1955 Mad 
70. That was a case where the sujt was ad- 
journed automatically by the Court and not at 
the request of the party. The decision in 
Natesa, Thevar v. Vairavan Servaigarar, (1955) 
1 Mad LI 20 = (AIR 1955 Mad 358) i is relied 
upon by the petitioner. This was not approved 
in Gopal Gounder v. Ambujammal, (1967) 2 
ey 502=(AIR 1967 Mad 222) in view of 

the Bench decision in Dakshinamurthi v 

ee AIR 1949 Mad 78. In such cases, 

on tbe d should be deemed to have appeared 

date when the suit was disposed of and 

he did appear within the meaning of the 

ae of AIR 1949 Mad 78 then the disposal 

must be deemed to be one under Order XVII, 

Rule 3, Civil Procedure Code against which 
only an appeal would lie. 


8. In this case, the sult was adjourn- 
ed at the request of the petitioner for adduc- 
ing evidence. On the adjournment date, he 
had not adduced any evidence. On that date, 
present. The 
learned Additional District Judge has gone 
into the merits of the case and he has rightly 
decreed the claim. In view of the fact that 
the petitioner had not even chosen to deny 
its liability when notices of demand were is- 
sued by the Government of Pondi claim- 
ing the amount involved in the suit, the deci- 
sion is one under Order XVII, Rule 3, Civil 
Procedure Code and the o District 
J iey has rightly rejected the application 
for setting aside the decree dated 21-8-1972. 

There is no merit in this appeal. The 
same is dismissed with costs. 

Appeal dismissed. 
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MOHAN, J. 
Miss C. Pushpam, Applicant v. D. Jeeva- 
raj, Respondent. 
Petn. No. 56 of 1973; Appln. No. 538 of 
1973, DJ- 17-12-1974. 
A) Presiden ency 
ard 12 0 (©) and 90 (4) — Petition to 
mam insolvency 
t cause of action not available by date 
of insolvency petition — Amendment not to 
be allowed — (Civil P. C. (1908), O. 6, R. 17). 


Under Section 12 (1) (c) the act of insol- 
vency on which the petition Is grounded 
should have occurred within three months 
before the presentation of the insolvency peti- 
tion. Therefore, the fact that the petitioning 
creditor could have filed a fresh petition is not 
the test. (Para 3) 

Where on the date of the presentation of 
the insolvency petition, the cause of action 
sought to be introduced in the insolvency 
petition by way of amendment was not avail- 
able, the amendment petition seeking to intro- 
duce that new cause of action should not be 
allowed. AIR 1938 Mad 884 and AIR 1914 
Mad 687, Distinguished; AIR 1938 Mad 53 
(55), Ref. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1938 Mad 53 = 1937-2 Mad LJ 737 2 
AIR 1938 Mad 884 = 1938-2 Mad LJ 390 2 
AIR 1914 Mad 687 = ILR 37 Mad 555 2 

ORDER :— In this application, the peti- 
tioning creditor seeks to amend the main 


insolvency petition filed on 7-10-1972, by 


stating that he had come to know that 
one G. Shyamala, ‘wife of G. Chandriah, resid- 


ing at Sannadhi Street, Kaladipet, Madras, 


had obtained a decree against the debtor in 
O. S. No. 4286 of 1964, on the file of the 
City Civil Court, Madras, and filed E. P. 
No. 2832 of 1972 in the City Civil Court, 
-Madras, and obtained orders of attachment 
on 29-12-1972, on the property of the insol- 
vent-debtor viz, 61 Mathu Mudali St, Roya- 
pettah, and effected attachment on 30-12- 
1972. The original cause of action on which 
the petition for insolvency is based, is that the 
debtor had departed from his dwelling house 
from his usual business place at Muthu Mudali 
St. Royapettah and is otherwise absenting 
himself with the intention to defeat and delay 
his creditors. 

2. Learned counsel for the petitioning- 
creditor submits before me that the petition 


for amendment was filed on 12-2-1973 and 


the actual attachment was effected on 30-12- 
1972, and therefore it was possible for him 
to file a fresh insolvency petition on that 
date and if that be so no prejudice would be 
. caused to the respondent (the debtor) by 
amending the petition, including the ground 
relating to attachment. In support of that, 
he cites tbe decision in Chockalingam v. 
Muthiah, AIR 1938 Mad 884. In that case 
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what had happened was on 24-11-1930, a peti- 
tion for insolvency was filed by the creditor 
alleging that certain amount to be due by 
the insolvent was pending enquiry before an 
arbitrator. On 28-11-1930 by an award that 
amount due became ascertained. In those 
circumstances, the amendment was sought to 
include the fact relating to the award and 
the amendment was allowed holding “all that 
was necessary was to allow the petitioning- 
creditor to amend his petition by adding that 


‘the inchoate right which he had previous to 


the petition became perfected in virtue of the 
award delivered four days later.” I am un- 
able to see how the decision would help the 
applicant. That was a case, as seen above, 
where notwithstanding the pendency of the 
arbitration proceedings, the petitioning-credi- 
tor alleged that the debt was due which, un- 
doubtedly was an inchoate right, which be- 
came ascertained on the award being passed. 
But the position is entitrely different here. 
Learned counsel cited another decision in 
Palaniappa v. Chidambaram, AIR 1938 Mad 
53 at p. 55, wherein it is stated “If the amend- 
ment were allowed to remain, the petitioning 
creditor would be enabled to substitute new 
grounds for those which he had set up ori- 
ginally but which are of no avail to him now 
and this is bound to cause serious injury and 
grave injustice to the other party which can-- 
not be compensated by costs.” On this, it is 
contended that so long as no prejudice is 
caused to the respondent (the debtor) the 
amendment had to be allowed. I am unable 
to agree. Lastly the learned counsel relied on 
the decision in Gunnis and Co. v. Md. Ayyub 
Sahib, ILR 37 Mad 555=(AIR 1914 Mad 687) 
wherein it is said that “leave to amend a 
petition by inserting new causes of action 
should not be given at a time when by doing 
so the court would be depriving the defend- 
ant of the plea ¿f limitation.” In this case, 
no question of limitation arising, the amend- 
ment ought to be allowed is the submission. 
Here again, I am unable to agree. 


3. Mr. Padmanabhan, learned counsel 
for the respondent is right in his submission 
that Section 12 (1) (c) of the Presidency 
Towns Insolvency Act makes this a condi- 
tion precedent, in other words, the act cf 
insolvency on which the petition is grounded 
should have occurred within three months 
before the presentation of the petition. There- 
fore, the fact that the petitioning creditor 
could have filed a fresh petition is not the 
test. On the date of presentation of the peti- 
tion, if this causs of action was available 
and if either by mistake or by inadvertence 


this had not been taken as a ground, certainly 


it would have been open to the petitioning 
creditor to come by way of amendment. But 
as rightly contended by the learned counsel 
for the respondent, the cause of action itself 
was not available and therefore by this azı- 
endment petition a new cause of action is 
sought to be introduced. This contenticn 1s 
well justified on the language of Section 12 
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(i) (c) For these reasons, I dismiss the 
above application. There will be no order 


as to costs. 
Petition dismissed. 
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RAMAPRASADA RAO AND 
MAHARAJAN, JJ. 


| : 
| Panchayat Board, Vettuvakottai, Appel- 
s v. V. Lakshmanan and another, Respond- 


4* 


(A) Constitution of India, Art. 226 — 
Error apparent on face of record — Panchyat 
a resolution regarding change of user 
in| Poramboke land without following the 
statutory prescriptions —- Change of user in 
lea confirmed by Collector — Held there 
an apparent error and the order was 
ted — (Tamil Nadu Panchayats Act (35 of 
1958), S. 86). 


A statutory body functioning under an 
enactment should conform to the rules and 
regulations prescribed therein and shall not 

in any manner violate the same and through 
such violation bring about a situation com- 
pelling others to abide by it and the resultants 
therefrom. (Para 4) 


| Where the Panchayat while passing a re- 
solution to utilise a grazing poramboke for 
the. purpose of planting fruit bearing trees 
thereon and also for the purpose of raising 
fodder for the cattle which fodder could be 
matketed later by resale to the owners of 
an cattle in the Panchayat, did not follow 
prescriptions laid down in notification 
a 33 issued by the rule making authority 
under Section 86 (2), (4) and-(5) of the Tamil 
Nadu Panchayats Act and the change of the 
user in the poramboke land which vested 
in the panchayat was confirmed by District 
Collector; 


Held that there was an apparent error 

the order of the "Collector was vitiated. 
it a liable to be quashed under Art. 226. 
(Para 4) 

‘K. Alagiriswami, for Appellant; N. K. 
Ramaswami and: M. A.: Sadanand, Govt. 
Pleader, for Respondents. 


| RAMAPRASADA RAO, 3.:— On the 
short ground that the appellant-panchayat did 
not conform to the statutory prescription as 
laidi down in Notification No. 33 made under 
the powers of the rule making authority under 
sub-sections (2), (4) and (5) of S. 86 of the 
Tamil Nadu Panchayats Act, 1958, the ab- 
solute rule issued by Ramakrishnan, J. has 
to be assented to. 


*(Against judgment of Bonaid, J. 
in W. P. No. 496 of 1964, D/- 16-11- 1966). 


ES/DS/BBATTSILGC 


Writ Appeal No. 334 of 1967, D/- 24-9- 
} 
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A.J. R. 


2. The short facts are — the appel- 
lant-panchayat admittedly wanted to utilise 
a grazing poramboke for the purpose of 
ons fruit bearing trees thereon and also 
or the purpose of raising fodder for the 
cattle which fodder could be marketed later 
by resale to the owners of such cattle in the 
Panchayat. While passing this resolution, the 
Panchayat did not follow the prescriptions in 
notification No. 33 with which we shall pre- 
sently refer to. One of the residents of the 
village filed the present writ petition seeking 
to quash the orders of the District Collector 
of Tanjoore dated 1-8-1963 who in turn con- 
firmed the order of the Revenue Divisional 
Officer, who approved of the change of user 
in the admitted poramboke land which vested 
in the Panchayat. In the counter-affidavit it 
is said that the Revenye Division Officer on 
inspection and enquiry found that no appreci- 
able number of cattle grazed on the land in 
question and that therefore it would be in 
the interest of the generality of the community 
to have coconut seedlings planted on this 
poramboke land and ie ultimate usufruct 
realised therefrom be utilised for the com- 
munity. He also incidentally pointed out that 
in the available space fodder also could be . 
grown and it could be marketed and the 
cattle which are deprived of the use of the 
grazing ground by reason of the change over 
might get the benefit of such fodder raised 
on the reclaimed land by their own owners 
purchasing it on the open market. 

Si Ramakrishnan, J., went into the 
question and held that as the statutory rule 
which governed the situation has not been 
observed and followed and also on the ground 
that no such conversion is possible under the 
provisions of the Panchayat Act, he issued 
the rule nisi and made it ultimately ae 
As against this the present writ appeal- has 
been filed. 


4. It is by now well-settled that a 
statutory body functioning under an enact- 
ment should conform to the rules and regula-| 
tions prescribed Page and shall not in any 
manner violate the same and through such 
violation bring about a situation compelling 
others to abide by it and the resultants there- 
from. Under Section 86 (2) of the Tamil 
Nadu Panchayats Act, grazing grounds are 
classified as orambokes and they are to vest 

in the panchayat. The panchayat has no 
doubt the power to regulate the use of such 
porambokes. But such regulation, however, 
is subject to such restrictions and control as 
may be prescribed. Under Section 86 (5) a 
Panchayat. has again the power to plant trees 
on any poramboke which obviously includes 
the grazing ground as well. But here again 
their activity is subject to such restrictions and 
control as may be prescribed. Notification 
No. 33 prescribes such restrictions and con- 
trols. Sub-clause (2) of Notification No. 33 
issued by the rule making authority with parti- 
cular reference to Section 86 (2) and (5) runs 
as follows :-— 
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“2, (1) If a panchayat considers that a 
poramboke mentioned in sub-section (2) of 
Section 86 of the Madras Panchayats Act, 
1958, is no longer required for the purpose 
for which it was originally intended and that 
it may be used for any other specified com- 
munal purpose, it shall cause a notice to be 


ublished in the town or village in which the © 


d is situated, specifying its survey number 
and the purpose for which it is required, and 
inviting objections to the proposal within a 
specified date which shail not be less than 
30 days from the date of publication of the 
motice. The notice shall be published by 
beat of tom-tom and by affixing it in some 
conspicuous part of the building in which the 
office of the panchayat is located. 

(2) After the date fixed for the receipt 
of objections, the panchayat shall forward 
its proposal together with the objections re- 
ceived thereon to the Collector for issue of 
such orders as may be deemed fit. 

(5) besa ‘ear eon shall permit the village 
headman, karnam or any inspect- 
ing officer of the Revenue Department to 
inspect at any time any poramboke, the use 
of which is regulated by it.” 

The other sub-clauses in this notification are 
merely a follow up of the above and we are 
not extracting them. i y it is incum- 
bent on the panchayat concerned if it intends 
to use or utilise a poramboke specifically 
earmarked for a particular purpose for an- 
other purpose to wit: the general benefit of 
the community, then it has to follow the pre- 
scription and the process delineated in Cl. (2) 
of notification 33. It is admitted in this case 
that the procedure so set out in sub-clause (2) 
of notification 33 has not been followed. In 
this case therefore the challenged order is 
vitiated and it presents an apparent error. 
The learned Judge was therefore right in hav- 
ing quashed it under Art. 226 of the Con- 
stitution of India, which enables courts to 
remove orders issued by statutory tribunals 
or functionaries functioning under a statute 
without authority or in violation of any pre- 
scribed rule in relation of any decision or act 
which it makes. The order of. the. learned 
Judge therefore has to be sustained and the 
writ appeal is dismissed, but there will be no 


order as to costs. 
Appeal dismissed. 
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Ramalinga Choodambikai Mills Ltd., 
Petitioner v. The Government of India an 
others, Respondents. ; 


pa Wit Petn. No. 2339 of 1971, DJ- 16-9- 
(A) Central Excises and ‘Salt Act (1944), 


6. 37 — Testing of samples — Results of two 
samples identical — Reports not contested — 
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Retest of the third sample not ae: P 
) Central Excises. and Sait Act (1944), 


8. aP Central Excise Roles (1944), R. 56 
— Result of periodical test reports — Can be 


relied on for the entire period — Department 


is not expected to take sample every day. j 
(C) Central Excises and Salt Act (1944), 
Section 37 (2) (xiv) — Rales about testing of 
samples not framed. — Reports of testing can- 
discarded 


not be on this ground. 
(Para 9) 
(D) Central Excises and Salt Act (1944), 
§. 37 (2) — Central Excise Rules (1944), 


Rr. 10, 10-A and 9-B — Additional demand 
made under Rr. 10 and 10-A — Found to be 
sustainable only under R. 9-B — Order is 
not vitiated by wrong mention of the relevant 


- provision — (Constifation of India, Art. 226). 


(Para 11) 
Cases Referred : ological Paras 
1973 Tax LR 2213 = (1972) 2 Mad LJ En 


(1971) W. P. No. 1421 of 1971 (Mad) 8, tf 


_§. V. Subramaniam for Subbaraya {yer 
and Padhmanabhan, for Petitioner; S. M. Ali 
Mohammed, Jr. Standing Counsel for Central 
Govt., for Respondents. 

RAMANUJAM, J.:— In this case, the 
petitioner «seeks a writ of certiorari to quash 
certain additional levies made on him by the 
respondents under the Central Excises and 
Salt Act, 1944. The petitioner is a company 
registered under the Companies Act, carrying 
on business of manufacture of cotton textiles 
yarn of various counts. In respect of the 
yarn manufactured by the petitioner, excise 
duty is levied under the Central Excises and 
Salt Act, 1944. The petitioner was- manu- 
facturing yarn of various counts including 
yarn of 40 counts (English counts) equivalent 
5 a NF (French count) during the year 

2. On -14-9-1966 the Supervising off- 
cer of the Central Excise department drew 
samples of yarn said to be 40 counts for the 
purpose of testing. On the day of drawal 
of sample, the petitioner had already packed 
into bales ready for clearance 69 bales of 
cotton yarn out of the yarn manufactured 
previous to 14-9-1966. The sample so drawn 
was 840 yards in length. The Supervising 
officer who took the sample divided the sample 
into three parts and handed over one to the 
petitioner, forwarded another to the Chemical 
examiner, Custom House, Madras and retain- 
ed the third. The Chemical Examiner report- 
ed that the sample sent to him was found 
to be on analysis of 38.5 NF. after allowing 
for a tolerance of 2.5 per cent. In pursuance 
of this report the Supervising Officer raised 
additional demand on 24-11-1966 for a sum 
of Rs. 13523-37 purporting to be one under 
Rules 10 and 10-A in respect of 213 bales 
(including 69 bales previously packed), being 
the quantity manufactured between 14-9-1966 


and 20-10-1966 on which latter date the next 
sample was drawn. At that stage the peti- 
tioner requested the - g officer for re- 
testing the second sample by the Chief Chemi- 
cal) examiner, Delhi. The supervising officer 
complied with the petitioner’s request and 
sent the second sample for analysis by the 
chief chemical examiner. He found the sample 
to be more than 34 NF but less than 40 NF 
even after giving a tolerance of 2.5 per 
Baa Ob the tivo text reparis the diffeeatal 
duty of Rs. 13523-37 was levied by the Assis- 
tant Collector on the petitioner on the quan- 
pa of cotton yarn cleared between 14-9-1966 
20-10-1966 on the basis that the count 
a more than 34 NF. Before the Assistant 
Collector, the petitioner required the third 
sample in his possession to be tested. The 
Assistant Collector, however, refused to have 
the |third sample tested as requested by the 
petitioner, and confirmed the demand referred 
to ~ 

Aggrieved against the order of the 
Assit Collector, the petitioner filed an ap- 

l to the Collector of Cenral Excise, 
second respondent herein. One of the con- 
tentions raised by the petitioner was that 
69 bales out of 213 bales cleared during the 


period between 14-9-1966 and 20- 10-1966 had. 


been produced before 14-9-1966 when the 
sample was drawn and therefore the said 69 
bales cannot be subjected to additional duty. 
The Collector, however, rejected the said 
contention as well as others and confirmed 
the demand. . 

4 There was a further revision by the 
petitioner to the first respondent under Sec- 
tion |36 of the Act. The first respondent held 
that ino additional levy could be made in res- 





pect! of 69 bales which were already manu- 


factured packed and kept ready for delivery 
prior to the taking of the samples on 14-9- 
19 but confirmed the levy in respect of 
the balance of 144 bales of cotton yarn pro-. 
duced and cleared between 14-9-1966 and 
20-10-1966. 


5. The petitioner seeks to quash the 
order of the first respondent so far as it is 


it raising the following grounds of 
stick 


6. The first ground of attack is that 
as petitioner’s ‘request to retest of the 
a sample in its possession, was not com- 

with, there has been a violation of the 
principles of natural justice and that if the 
third) sample had been tested as per the peti- 
tioner’s request it would have shown the 
actual and correct count of yarn. It is true 
that the petitioner requested the third sample 
to be tested and that such a request was re- 
jected. But it has to be borne in mind that 
the first and second samples earlier tested 
practically showed that the count of yarn 
martufactured by the petitioner on the date 
when the sample was taken was more than 
33.9 NF that is over and above 40 counts. 
If the rest of the two samples showed varying 
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results, then it wili be necessary to test the 
third sample. When the testing of the two 
samples led to identically the same result the 
third respondent very rightly thought that the 
retest of the third sample was quite unneces- 
sary. Neither before us nor before the 
authorities, the petitioner was able to ques- 
tion the test reports of the two samples tested 
already. Under these circumstances, it is not 
possible to :accept the petitioners conten- 
tion that all the samples should be tested 
before action is taken for levying additional 
duty in this case. We do not think that the 
refusal to have third sample tested has re- 
sulted in the violation of any principles of 
natural justice in this case. The samples were 
taken in the presence of the petitioner. The 
petitioner has not challenged the manner of 
taking samples in this case and the samples 
had been certified as the one manufactured 
by the petitioner. Unless the two test reports 
are attacked on any sustainable grounds, the 
authorities are justified in proceeding to act 
onie basis of ihe anid cepts and f ley 
the additional duty on the basis that the yarn 
produced by him is more than 33.9 NF. 


7. The second ground of attack is that 
the result of the test reports can be applied 
only to the quantity of yarn manufactured on 
the date when the sample was taken and not 
for the entire period between 14-9-1966 and 
20-10-1966. The contention of the petitioner 
is that it cannot be assumed that the count 
of yarn man the on 
subsequent days was the same as one found 
on 14-9-1966 and that the test report based 
on a sample of 840 yards cannot be taken to 
represent the entire 38638-2 Kgs. produced 
during the period. It must be remembered 
that the department cannot be expected to 
take samples every day and for every bale. 
It is -seen that a sample is taken peri 
at regular intervals and the test result of suc 


‘a sample is taken to govern production of 


yarn made by the petitioner till the next dra- 
wal of the sample. If the petitioner’s con- 
tention is accepted that the sample drawn o 

particular day can be taken to represent a 
count of yarn produced only on that day, it 

becomes necessary for the department to take 
the same sample every day or even every hour 
to be more accurate. Such a procedure is 
quite impossible to be followed and it will aiso 
lead to unnecessary waste of time. If the 
petitioner in.a particular case shows that after 
the taking of the sample the machinery has 
been attended to and the yarn produced is 
of a different count than the one produced 
on the day when the sample was taken the 
officers cannot base the test -results on the 
sample for the entire goods manufactured . 
during the period till the next sample is taken. 
But in this case the petitioner has not shown 
that anything has been done between 14-9- 
1966 and 20-10-1966 to produce. a. lesser count 
of yarn than the one r the 
Sample taken on 14-9-1966. We are not 
therefore inclined to accept the petitioner's 
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contention that the test reports cannot be 
taken to represent tbe count of yarn for the 
entire quantity manufactured between 14-9- 
1966 and 20-10-1966. 


8. A similar contention was advanced 
in W. P. 1421 of 1971 (Mad), Sri Sakthi 
Textiles (P) Ltd. v. Govt. of India and it was 
rejected with the following observations: 

“The quantity of yarn taken for tests are 
of substantial leneths drawn at random and 
it is impossible to carry out the tests of the 
entire quantity. The petitioners contention 
that unless the excise authorities have con- 
ducted the test every day and factually found 
that the petitioner on each day manufactures 
counts in excess of 50 NF, the department has 
no jurisdiction to make additional levy 
is not tenable. The ment rightly 
withdrew the levy prior to the period of tak- 
ing samples by them and the levy of dif- 
ferential duty on yarn produced after and 
from the period of the drawal of the sample, 
is, therefore, legal and within the competence 
of the taxing power of the Government. We 
are of opinion that Rule 56 itself contem- 
plates the taking of samples of yarn manu- 
factured and tested.” 

With respect we are in entire agreement with 
the said observations. 


9. The third ground of attack is that 
Section 37 (2) (xiv) ia for a rule being 
framed for taking of samples and for testing 
the samples taken and therefore the test re- 
ports which were not in pursuance of any 
statutory rule cannot be acted upon. We are 
not, however, inclined to accept this conten- 
ion. It is true there is no rule relating to 
the testing of sample. Rule 56 provides for 
the manner in which the samples ‘have to be 

jtaken and it- is true that it is silent on the 
manner of testing samples but on that ground 
alone it cannot be said that the test reports 
in this case cannot be acted upon. It has 
been held in W. P. 1421 of 1971 (Mad) that 
under Rule 56 which deals with the taking 
of samples is em the power to have 
them tested and that it is not necessary to 
have a separate rule dealing with the testing 
of samples. Besides agreeing with the above 
reasoning we would like to give one other 
reason for holding that no rule is needed for 
dealing with the testing of samples. Rule 56 
provides for the drawing of samples and that 
is the only power needed having regard to 
the fact that the products manufactured are 
in the custody of the petitioner and unless 
the power to draw samples is given to the 
authorities the authorities may be powerless 
to enter the premises and take samples. Once 
the power to draw samples is gi how the 
sample so taken is to be sed need not 
specifically be provided, as it relates to the 
mode and manner-of proof. It is not in dis- 
pute that the petitioner has also been given a 
sample. He can also have the sample tested 
and utilise the results of such a test as evi- 
dence in his favour. Under these circum- 
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stances, we are not in a position to accept 
the petitioner’s contention that the test re- 
forts made not on the basis of any statutory 
rule cannot be used against him. / 


10. The learned counsel then contends 
that the tolerance of 2.5 ver cent adopted 
by the department is arbitrary having regard 
to the fact that the Ministry of Commerce 
and Industry (Trade and Merchandise Marks) 
by notification dated 20-9-1962 had prescrib- 
ed a tolerance limit of 5 per cent. The said 
point has been . considered by the earlier 
Bench in W. P. 1421 of 1971 (Mad) and has 
been rejected on the ground that the toler- 
ance limit was arrived at after a great deal 
of experience and tests. We have to there- 


- fore reject this contention as well. 


11. Then it is contended by the learned 

counsel that the additional demands have been 
made under Rule 10 and Rule 10-A -that 
Rule 10 cannot apply to the facts of the case 
and that Rule 10-A has been held to be ultra 
vires by this court in Agarwal Bros. v. Union 
of India, 1973 Tax LR 2213 (Mad). But as 
regards this contention, the counter affidavit 
filed on behalf of the respondents states that 
the demand could be sustained under sub-rule 
(b) of Rule 9-B (i) read with sub-rule (3). 
Tbus, the department seeks to sustain the 
demand under Rule 9-B and not under R. 10 
and Rule 10-A. If the demand could be sus- 
tained under Rule 9-B the fact that Rule 10 
and Rule 10-A had wrongly been mentioned 
in the demand is of no consequence, It is 
well established that the quoting of wrong 
provision of law will not vitiate an order if 
the order could be sustained on any other 
rovisions of the statute. The question there- 
ore is whether the demand in this case could 
be sustained under Rule 9-B? It is not in 
dispute that there has been an earlier levy of 
excise duty on the petitioner on the basis 
that the count of yarn manufactured by it 
was 33.9 NF. As a result of the test reports, 
additional levy has been made and the dif- 
ferential duty is “sought to be levied in addi- 
tion to the duty already collected. That will 
squarely come under sub-rule (5) of R. 9-B. 
Rule 9-B contemplates a provisional levy 
being made pending testing of a sample and 
a final levy being made after the test re- 
ports are received by the concerned autho- 
dity. We have to, therefore, hold that the 
demand made in this case will have to be 
taken as one made under Rule 9-B. 


12. The result ‘is that all the conten- 
tions raised by the petitioner fail and the writ 
petition is, therefore, dismissed with costs. 
Counsel’s fee Rs. 150. 
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R. J. Mohamed Jacub Sahib (died) and 
others, retitioners v. The Indian Bank Ltd., 
Ma and another, Respondents. 

C: R. P. tu. 2314 of 1970, D/- 6-8-1974." 
(A) Contract’ Act (1872), S. 73 — Duty of 
and customer — Doty of banker — 
` Bound to act according to directions given by 

omer—In the absence of such directions, 
eg eg oe 
to 






able to matter in hand — Banker is also bound 
reasonable skil and diligence in his 

; otherwise he will be jliable for damages. 

1965 SC 1711, Followed. (Banker and 
Customer). 
(B) Contract Act (4872), S. 73 — Claim 

for | damages-—— Plsintiff is only required to 
act |reasonably in the adoption of remedial 
measures — Standard of: reasonableness not 
_ high when defendant is admitted wrong-doer 
-— Not disentifled to cost of such measures 
because wrongdoer: can suggest other 









‘atin: docmmenis 
by buyer to and received by. S Bank not 
delivered to Seller — Seller suffering 
—- As there is no privity of contract between 
seller and S Bank, only I Bank is Hable for 

es to seller. (Para 8) 

Referred : - Chronological Paras 
AIR 1965 SC-1711 = P 3 See 110 3 
1932 AC 452 = 101 LJKB 417 6 


V. S. Subramaniam, for pardons: S. 
Ramalingam and King and Partridge, for Res- 
pondents. 


RDER :— This civil revision petition is 
against the dismissal of a suit for recovery 
of -a sum of Rs. 983-16, as damages. The 
revision-petitioner who is the plaintiff in- the 
suit sold certain goods to a buyer at Rerham- 
pur| and the documents were negotiated 
thro a Indian Bank at Erode. The 
buyer at Berhampur cleared the documents 
and hook delivery of the goods. The price 

e goods paid by the buyer has reached 
the plaintiff and there is no dispute regarding 
the . However, the C form issued by 
the buyer at Berhampur did not reach the 
plai tiff at Erode and in the absence of the 
Cf the plaintiff Had to pay sales tax at 
7 cent. on the value of the goods as 
against one per. cent if such C form was pro- 
duced. The sum of Rs. 900 and odd claimed 
as damages is the difference between 7 per 
a paid by the plaintiff and one p cent. 
which be was bound to pay if the C form 


eee under S. 100 of Civil P. C. to 
vise decree of Sub. J. Erode in A. S. 
No.7 70 of 1966 etc.). 


CS/DS/A972/75/VSS 


R. J. Monames v, Indian Bank (Ramaswami J.) 


(Para 3) - 


AIR. 


was available. Plaintiff impleaded the Indian 
Bank as the first defendant and the State Bank 
of India through whom the Indian Bank put 
through the transaction as tho- second defend- 
ant. Itis now found as a matter of fact that 
the Berhampur buyer delivered the C form 


to the branch of the State Bank of India . — 


at Berhampur when he cleared the docu- 
ments. It is also 'an established fact. that 
the said C form received by the State Bank. 
at Berhampur did not reach the plaintiff 
through the Indian- Bank at Erode. 


2. mie Waid court has dae w way el 
that there was negligence on the part of the 
defendants in not delivering the C`form to 
the plaintiff. But the claim of the plaintiff _ 
has been negatived on the ground that the 
commercial tax authorities had levied 7 per 
cent. tax (and not one per cent tax} not be- 
cause the C form had not been produced but 
for some other cause. The appellate Judge 
says that the Berhampur buyer got an en- 
dorsement on his licence in respect of the 
commodity purchased by him only on 6-2- 
1959 hohe þe is already a registered dealer 

in respect of other goods, and that. he had 
issued the C form even on 2-2-1959 and that 
is the reason why the commercial tax. autho- 
rities had disallowed the plaintiffs claim that 
only one per cent tax is leviable. The above 
reasoning of. the appellate Judge is factually- 
incorrect. It is true that the Berhampur 


dealer got an endorsement. regarding the com- 
-modity in question, namely, oil, only on 6-2- 


1959. But.it is incorrect to say that he had 
issued the C form even on 2-2-1959. The © 
order of the Appellate: Assistant Commissioner 


‘(Commercial taxes) Erode is one of the docu- 


ments (Ex. A 1) in this case. That order ex- 
tracts the communication from the Commer- 
cial tax officer, Ganjam I circle, Berhampur 
regarding this aspect. That communication 
clearly says that from the state of accounts 
ed by the Berhampur dealer it was 
seen that he had issued the: C form on 7-2- 
1959 against bill-No. 41 dated 2-2-1959 for 
Rs. 16,386, l e., after the amendment of the 
certificate of registration held by him.” 
is thus clear that the reference to 2-2-1959 
is only in respect of the bil ea 
plaintiff and not in respect of the date of the | 
C form issued by Berhampur dealer. The 
said C form had been issued only on 7-2- 
ao Magee is the date after the said dealer 
his licence endorsed for the goods in 
uestion. From the above facts it is clear 
que the plaintiff had to pay tax at a higher 
rate, namely, seven per cent. regarding the 
transaction in question only due to the ab- 
sence of the C form and not for any other 
reason. There was no defect in the C form 
itself. As I said earlier, the banks concerned 


had failed to deliver the C form to the plain- ~ 
tiff in spite of the admitted fact that the 
Berhampur dealer had duly supplied the Cc . 
form at the branch of the State Bank at - 
Berhampur. 
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3. -~ As held in Kesharichand v. Shillong 
Banking Corpn., AIR 1965 SC 1711, a banker 
is bound to act according to the directions 
given by the customer and in the absence of 
such directions according to the usage pre- 
vailing at the place where the banker con- 
ducts his business and applicable to the matter 
in hand; and the banker is also bound to 
use Teasonable skil and diligence in his work. 


4,- In the present case, apart from 
what is stated in the. written statement that 
the Bank at Berhampur had despached the 
C form to Erode, there is absolutely no evi- 
dence as to what really happened to the said 
C form. No witness got into box to swear 
to the circumstances under which the C form 
was lost. Therefore it is not possible to hold 
that the banks concerned in this case had 
taken all the reasonable care in delivermg 
the C form to the plaintiff. Under such cH- 
cumstances the plaintiff would be entitled to 
claim the damages which he has claimed in 
the plaint. 

5, The only other question is whe- 
ther the plaintiff has mitigated the damages. 
It is stated that the plaintiff could have obtain- 
ed a duplicate C form and produced the 
game before the Commercial tax authorities 
and avoided paying higher rate of tax. But 
what has happened in this case is that when 


the matter was before the appellate Assistant 


Commissioner the plaintiff tried to furnish 
the necessary evidence to show that he did 
obtain the C form and the Assistant Commis- 
sioner directed him to get a copy of the 

licate of the C form. In fact, the plain- 


did obtain a copy of the triplicate of the . 


C goo ros produce the same before the 
Assistant Commissioner. But ultimately the 
Assistant Commissioner held that that was 
not sufficient for giving the plaintiff relief re- 
garding the tax payable by in Tespect of 
the turnover. Under such circumstances I am 
unable to hold that the plaintiff had failed to 
discharge his duty in mitigating the damages. 


6. In Mayne and McGregor on Dama- 
ges, in para 158 at page 145, it is observed :— 
“Although the plaintiff must act with the 
defendant’s as well as with his own interest 
in mind, he is only required to act reason- 
ly and the standard of reasonableness is 
not high in view of the fact that the defend- 
ant is an admitted wrongdoer.” 


Then in that book the observations of Lord 
Macmillan in Banco de Portugal v. lest 
1932 AC 452 have been quoted with 

val. In that case, Lord Macmillan said: 


“Where the sufferer from a breach of 
contract finds himself in consequence of that 
breach placed in a position of embarrass- 
ment the measures which he may be driven 
to adopt in order to extricate himself ought 
not to be weighed in nice scales at the instance 
of the party whose breach of contract has 
occasioned the difficulty. It is often easy 
after an emergency has passed to criticise the 
steps which have been taken to meet it, but 


Karuppiah v. Muthukaruppan (Maharajan J.) 


Karup 
Muthukaruppan Servai, Respondent. 
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such criticism does not come well from those 
who have themselves created the emergency. 
The law is satisfied if the pariy placed in a 
difficult situation by .reason of the breach 
of a duty owed to him has acted reasonably 
in.the adoption of remedial measures and 
he will not be held disentitled to recover the 
cost of such measures merely because the 
party in breach can suggest that other mea- 
sures less burdensome to him might have 
been Agi > 


On. the above standard, I do ao 
ee that the plaintiff had not acted reason- 
ably in producing only a copy df the tripli- 
cate of the C form and not producing a 
duplicate of the said form before the Com- 
mercial tax authorities. The plaintiff is en- 
titled to a decree. 


8. The further question is as against 
whom. There is no privity of contract be- 
tween the plaintiff and the second defendant, 
namely, the State Bank of India. That peat 
has been added as a party-defendant onl 
because the Indian Bank had acted throu 
the State Bank iff negotiating the documents. 
Therefore the plaintiff is entitled to a decree 
only as against the first defendant and not 
against the second defendant. The civil revi- 
sion petition is allowed and the suit is decreed 
with costs in the trial court only as far as 
the first defendant is concerned, and it is dis- 
missed without cost as far as the second de- 
fendant is concerned. No costs in this civil 
revision petition. 

l Revision alowed. 
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MAHARAJAN, J. 


piah Mooppanar, Appellant v. 


App peal against Order No. 403 of 1970, 
D/- 19-7-1974* 


(A) Evidence Act (1872), S. 72 — Sale- 
deed — Attestation not necessary — May be 
proved without examining attesting witness — 
Ss. 68 and 70 do not apply. (Para 4) 

K. R. Natarajan, for Appellant: K. 
Alagirisami, for Respondent. 


JUDGMENT :— This is an appeal against 
the judgment of the District Judge of 
Tirunelveli setting aside the judgment and 
decree of -the District Munsif, Tenkasi, in 
O. S. No. 65 of 1968, and remanding the suit 
for fresh disposal in accordance with law. 
The respondent, Muthukaruppan Servai, who 
was the plaintiff in the trial Court, instituted 
the suit against appellant — defendant, Karup- 
piah Mooppanar, for partition and separate 


. possession ‘of his one-fourth share in the suit 


property and for-recovery of future mesne 


*(Against Order of Dist. J., Tirunelveli, in 
S. A. No. 198 of 1969, D/- 18-2-1970.) 
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1 


It was in these circumstances, says the plain- 
tif, that he instituted the suit for partition 
of hi one-fourth share, 


‘2. In the written statement the defend- 
ant |confended that he had purchased the 
whole of the suit property from the plaintiff 
and' his three brothers for Rs. 50/- under a 
registered sale deed Ex. B-4 dated 14-2-1957. 
Tite) pianin dented execution of Ex. B-4. The 

fal court framed 6 issues, examined the 
plaintif as P. W. 1, and the defendant 
D. W. I and marked nine exhibits in the 
course of the trial. Upon a discussion ef 
the oral and documentary ‘evidence, the trial 
Court answered all the issue against the plain- 
tiff after holding affirmatively that the plain- 
tiff and his three brothers had conveyed title 
ike’ of the defend- 


as 


While P. W. 1, the plaintiff, was 
fr the witness box, he was confronted with 
the signature of the executant found in Ex. 
B-4.| The plaintiff felt forced to admit that 
the signature in Ex. B-4 is his. Further, Ex. 
B-4 jpurports to bear the signature of the 
plaintiff admitting execution before the re- 
gistermg officer. What is worse, on the same 


ttedly 
registered by the plaintiff and three 
brothers in the same Registrar’s office. Taking 
this disastrous admission of the plaintiff in con- 
function with bis admission that the signature 
in B-4 is his, the learned District Munsif 
came to the conclusion that the plaintiff has 


jointly executed Ex. B-4 alone with his three ` 


jers in favour of the defendant on 14-2- 
1957! and catia htt agar oy suit for partition 
was not mai le without a prayer for 
cancellati sale He fur 


fendant, relating to the execution 


Ex. 
i esentation of the same by the 
efore the 


to one-fourth share the 


wl Mad. [Prs. 1-4 Karuppiah v. Muthukaruppan (Maharajan J.) 
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light of the circumstances stated above that 
the trial court dismissed the suit with costs. 
4 The plaintiff preferred an 

against this judgment of dismissal to the Dis- 
trict Court, Tirunelveli, and the first appellate 
Court, upon a very narrow and hypertechnical 
view of the legal position, came to the con- 
clusion that there was a legal obligation upon 
the defendant to prove Ex. B-4 by calling at 
least one of the attestors thereto and that 
inasmuch as he had failed to do 80, Ex. B-4 
could not be used as evidence in view of the 
mandatory provision of Section 68 of the 
Evidence Act. Section 68 of the Evidence 
Act runs as follows: 


“If a document is required law to 
Raided 1 ahali ae ee ee 
until one attesting witness at least has been 
called for the purpose of proving its execu- 
tion, if there be an attesting witness-alive, and 
subject to the process of the Court and capable 
of giving e 


Provided that it shall not be necessary 
to call an attesting witness in proof of the 
execution of any document, not being a will, 
which has been regi in accordance with 
the provisions of the Indian R tion Act 
1908, unless its execution by the person by 
whom it purports to have been executed is 
specifically denied.” 


The learned appellate Judge says that even 
in his rejoinder to the defendant’s notice be- 
fore suit, the plaintiff had denied execution 
of Ex. B-4 and therefore the proviso to Sec- 
tion 68 does not avail the defendant, who, . 
under the main Section 68, is bound to call 
at least one attesting witness to prove Ex. . 
B-4. Kt was contended on behalf of the 
learned counsel for. the defendant that under 
Section 70 of the Evidence Act admission of 


further contended that 
there was such an admission of execution of 
Ex. B-4 in this case, because P. W. 1., the 
plaintiff, had admitted before the trial Court 
as follows: 


“I have signed in Exhibit B-4 sale deed 
and before the Sub Re . In the second 
page of Exhibit B-4 I have signed.” 
According to the learned counsel for the de- 
fendant, this was an admission by the plain- 
tiff of execution of Ex. B-4 and therefore 
the defendant was relieved under Section 70 
of the Evidence Act. of the obligation to call 
at least one attesting witness to prove its 
execution. This was repelled by the counter 
argument of the first T court that the 
plaintiff's admission of signing Ex. B-4 did 
not really tantamount to admission of his 
execution. It is, however, contended by Mr. 
Natarajan before me that neither Section 68 
nor Section 79 of the Evidence Act would 
have any lication to the facts of this case. 
He contends, and in my view rightly, that. 
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Ex. B-4, the sale deed is noc a document 
required by law to be attested. There is 
nothing ir the Transfer of Property Act which 
Tequires a sale deed to be attested. Sec- 
tion 59 of the Transfer of Propérty Act says: 


“Where the principal money secured is 
one hundred rupees or upwards a mortgage 


instrument 
attested by at least two witnesses. 


Contrast the language of Section 59 of the 
Transfer of Property Act with that of Sec- 
tion 54 of the same Act, which says that a 
transfer of ownership in exchange for a price, 
in the case of tangible immovable property of 
ithe value of one hundred rupees and upwards 
can be made only by a registered instrument. 
There is nothing whatsoever in this section 
requiring a sale deed to be attested. It would, 


therefore, follow that a sale, though attested, . 


does not depend upon attestation for its vali- 
dity. It would therefore be unnecessary to 
prove it by calling an attesting witness. As 
observed in Sarkar’s Law of Evidence, Ninth 
Edition, Page 566. 

“Sale deeds, bonds, etc., do not come 
within the rule and t may be proved by 
the evidence of any o witness who saw 
execution, though he is not an attesting wit- 
ness.” 

In fact, Section 72 of the Evidence Act 
says: 

“An attested document not required by 
aW to be attested may be proved as if it was 
unattested.” 

It is true that Ex. B-4 though not required by 
aw to be attested, has been attested by two 
winesses, But then, under Section 72, it is 
not obligatory on the part of the person pro- 


pounding the document to examine the attest- 


ing witenss, The testimony of the attesting 
witness is not the only evidence by which a 
sale deed can be established. It can be done 
by other kinds of evidence. The learned Dis- 
trict Judge was therefore wrong in holding 


that Ex. B-4 is a document required by law 


to be attested and that it could not be used 
as evidence because the defendant has failed 


to call at least one attesting witness for the. 


purpose of proving its execution. As I have 
already said, there is ample evidence on re- 
cord from which the trial Court could jus- 
tifiably hold that execution of Ex. B-4 was 


Te 
be had executed and 
deeds Exs. B-1 and B-2 on the same day as 
Ex. B-4. I may also add that the learned 


E T e ie eitie teats of ee ieai 


order passed by the first appellate Court is 


RM. AR. Adaikkappa v. K. City Union Bank 
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vitiated by an error of law, I set aside the 
remand order, allow this appeal with costs 
and direct the first appellate Court to restore 
A. S. No. 198 of 1969 to its file and dispose 
it of on the merits in the light of the observa- 
tions made in this judgment. 

Order accordingly. 
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RAMAPRASADA RAO AND 
MAHARAJAN, JJ. 

RM. AR. Adaikkappa Chettiar, Appellant 
v. The Kumbakonam Cty Union Bare Lad. 
and another, Respondents. 

Appeal No. 278 of 1969, Dj- 27-6-1974.* 


(A) Registration Act (1905), S. 47 — 
of a document — When 


takes 
effect. 

The registrasicn of a decument takes 
eflect by reaser, of Section 47 from the date 
of execution. Ir the instant case between 
the date of execution of mortgage and the 
date of its registration a secarity bond came 
into existence. Actually no money was ad- 
vanced under the security bond. The plam- 
tiff started advancing monies only from the 
date of registration of the mortgage. In three 
circumstances, the security bond held could 


_ be enforced only subject to the prior mastgage 


ara $) 


(B) T. P. Act (1882), S. 101 — Merger 
of eqnity of redempfion with the nrtenge. 

The defendant had obtained a registered 
mortgage on 7-5-1963 and had purchased fhe 
equity of redemption in court auction on 15-2- 
1967. On this date of court auction pur- 
chase there were two subsisting encumbr- 
ances, one was the mortgage dated 7-5-1963 
obtained by the defendant and the other was 
a registered security bond which the plain- 
tiff had cbtained on 12-7-1963. Held in view 
of the intervening charge in favonr of the 
plaintiff which was subsequent to the mort- 
gage in favour of the court auction purchaser 
there could aa a aad cl 
tion. 


Cases Referred: Chronological agi a 
AIR 1965 SC 430 = (1964) 6 SCR 727 § 
AIR 1936 Mad 473 = 70 Mad LJ 506 7 
K. Gopalchari and G. Krishnan, for 
Appellant; V. Krishnan, P. Veeraraghavan and 
K. Sankaran, for Respondents. 
MAHARAJAN, J.:— The tenth defend- 


_ ant appeals. The suit cut of which the ap- 


peal arises was instituted by the Kumbe- 
bona City Union Bank Lid, for recovery 
of Rs. 26,137.10 with a ve on the pro- 
perties described in the plaint schedule. De- 
fendants 1 to 3 for themselves ard on behalf 
of their minor sons, defendants 4 to 9 execut- 


*(Against decree of Sub. J. Kumbakonam 
in Q. S. No. 21 of, 1967, Dj- 28-7-1968). 
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ed | Bx. A-1i, a registered security bond on 
12-7-1963 in favour of the plaintiff. The 
security was furnished to cover loans to be 
advanced by the Bank subsequent to the date 
of the bond. Pursuant to the bond, ~defen- 
dants 1 and 2 are alleged to have borrowed 
Rs, | 21,000/- from the plaintiff on 28-9-1964 
by ¢ ing a promissory note on that date. 
It was to recover this loan with interest and 
a charge on the property that the plaintiff 
instituted the suit, impleading the tenth de- 
fendant as a subsequent mortgagee. 

i The tenth defendant, who is a 
Nattukottai Chettiar money lender (Adaikappa 
Chettiar) filed an answer in which he claimed 
that} on 7-5-1963 itself defendants 1 and 2 
had executed Ex. B-1, a mortgage in his favour 
for Rs. 3,000/- receiving the entire considera- 
tion jon the date of execution itself. He 
therefore claimed that the decree in favour of 
. the plaintiff should be subject to the prior 

mortgage in his favour. 

3. The learned Subordinate Judge 
has in a judgment bristling with a number of 
self-contradictions, d the suit as 
prayed for with costs. At one portion of the 
judgment he says that “whatever it may be, 
it isla conflicting question which cannot be 
gone jinto here and has to be agitated only in 
a separate suit on payment of separate Court 
fee”. ' Evidently the reference to the “conflic- 
ting question” is to the conflict between the 
tenth | defendant and the plaintiff. After 
having made this observation, he proceeds 
to suggest in the body of the judgment that 
he does not accept the plea of the plaintiff 
that there was any collusion between defen- 
dants {1 and 2, on the one hand, and the tenth 
defendant, on the other, in bringing about 
Ex. ake sg ONE in Pg poan 
paragraph of his judgment jumps to an 
unreasoned conclusion, which he states in 
the following words : 


‘Tl find on issue-2 holding that D-10 

and D-1 to D-3 have colluded together and 
brought about the mortgage in favour of D-10 
after the same and on issue-6 
that the mortgage in favour of D-10 is dis- 
charged by his purchase in Court auction in 
O. S. 115 of 1965 on the file of the District 
Munsif's Court, Kumbakonam.” 
It: was on the basis. of these findings that he 
granted| a decree treating the mortgage in 
favour of the tenth defendant as a mortgage 
subsequent to the security bond in favour of 
the plaintiff. 

4. The two points that arise for de- 

mination are: 

(1) Whether Ex. B-1, the mortgage in 
favour of the tenth defendant was the 
résult of collusion between him and 
defendants 1 and 2 and was executed 

subsequent to the date of Ex. B-1 and 
nte-dated? 

er as a result of purchase by 

the tenth defendant of the equity of 

i as in the hypotheca in Court 


(2) 


RM. AR. Adaikkappa v. K. City Union Bank- 
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auction in O. S. No. 115/65 on the file 
of the District Munsif’s Court, Kumba- 
konam, there has been a merger of the 
mortgage in favour of the tenth defend- 
ant with the equity of redemption pur- 
cased by him under the hammer of 
Court? 


5. Point 1: In the plaint the plain- 
tiff did not take the plea that Ex. B-1 was the 
result of any fabrication of ante-dating, 


though, of course, in the replication state- . 


ment filed by the plaintiff this plea was 
formulated for the first time. Be it noted 
that the registered security bond obtained by 
the plaintiff from defendants 1 to 3 is dated 
12-7-1963 whereas the mortgage bond ex- 
ecuted in favour of the tenth defendant by 
defendants 1 and 2 is dated 7-5-1963, that 
is to say, over two months earlier. A peru- 
Sal of Ex. B-1 does not disclose any symptom 
of fabrication. Ex. B-1 consists of three 
Stamp papers, each of which has been pur- 
chased on 6-5-1963. The document purports 
to have been executed on 7-5-1963. P. W. 1 
the only witness for the plaintiff says that 
he was ignorant of the subsequent mortgage 
in favour of the tenth defendant. The plain- 
tiff failed to examine any of the attestors to 
Ex. B-1 to throw suspicion upon the circum- 
stances surrounding the execution thereof. On 
the other hand, the tenth defendant examin- 


‘ed himself as D. W. 1 and the scribe af 


Ex. B-1 as D. W. 2. Both of them swear 
from the witness box that Ex. B-1 was ex- 
ecuted on the date it bears and that the mort- 
gagors received the entire consideration from 
the mortgagee at the time of execution. The 
testimony of these two witnesses remains un- 
challenged and uncontradicted by any evi- 
dence on the side of the plaintiff? In these 
circumstances we feel constrained to hold 
that Ex. B-1 is a genuine document and that 
it was executed on the date it bears, namely, 
7-5-1963. For reasons which are known 


_to the executants, they failed to have the 


document registered on the date of execution. 
We may also note that the executants are 
Nadars whereas the tenth defendant, the mort- 
gagee is a Nattukottai Chettiar and there is 
nothing in the relationship between the par- 
ties which smacks of collusion. It is the 
oa of the tenth defendant that de- 
fendants 1 and 2 evaded presentation of the 
document before the Sub Registrar with the 
result that he was constrained to present the 
same before the Sub Registrar within the 
prescribed period and on the Sub Registrar 
refusing to register the same, because the ex- 
ecutants did not appear before him and admit 
execution, the tenth defendant preferred an 
appeal to the District Registrar who ultimately 
directed registration. Actual registration took 
place on the 8th of January 1964. Now, 
under Section 47 of the Registration Act, a 
registered document shall operate from the 
time from which it would have .commenced 
to operate if no registration thereof had been 
required or made, and not from the time of 


~ 
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“The question as to whether a sta- 
tute is mandatory or directory depends 
upon the intent of the Legislature and 
not upon the language in which the in- 
tent is clothed. The meaning and inten- 
tion of the, Legislature must govern, and 
these are to be ascertained, not only from 
the phraseology of the provision, but also 
by considering its nature, its design, and 
the consequences which would follow 
from construing it the one way or the 
other. 
has also been accepted by the Supreme 
Court in State of U. P. v. Manbodhan Lal, 
AIR 1957 SC 912. 


Subba Rao, J. (as the learned Judge 
then was) spoke for the court thus in 
State of U. P. v. Babu Ram, AIR 1961 
Supreme Court 751. 

siesta tice For -ascertaining the real 
intention of the Legislature the Court 
may consider, inter alia, the nature and 
the design of the statute, and the conse- 
quences which would follow from cons- 
truing it the one way or the other, the 
impact of other provisions whereby the 
necessity of complying with the provi- 
sions in question is avoided, the circum- 
stance, namely, that the statute provides 
for a contingency of the non-compliance 
with the provisions, the fact that the non- 
compliance with the provisions is or is 
not visited by some penalty, the serious or 
trivial consequences that flow therefrom. 
and, above all, whether the object of the 
legislation will be defeated or furthered.” 
Tf the object of the enactment will be 
defeated by holding the same to be di- 
rectory, it would be, construed as manda- 
tory AIR 1962 SC 113 (Bhikraj v. Union 
of India), Where bv holding it mandatory. 
serious general inconvenience would be 
created to innocent persons without very 
much furthering the enactment, the same 
would be construed as directory. (AIR 
1961 SC 751 (State of U. P. v. Babu Ram) 
and AIR 1965 SC 895 (R. B. Sugar Co. v. 
Rampur Municipality). Law is fairly set- 
tled that if a provision is mandatory, an 
act done in breach thereof would be in- 
valid. But where it is directory, the act 
would not be invalid though non-com- 
pliance may give rise to other conse- 
quences. Law requires that a mandatory 
enactment must be satisfied with exacti- 
tude while in respect of a directory pro- 
vision it would be sufficient if it is fulfill- 
ed to a substantial extent. As indicated 
in AIR 1957 SC 912, even an act in breach 
of a directory requirement may not be 
invalid at.all. A Bench of the Patna High 
Court in Sudhansu v. Manindra Nath, 
AIR 1965 Pat 144, dealing with the provi- 
sions of the same Act and Rule 37 of the 
Rules which prohibits transfer of a lease 
without previous consent in writing of the 
State Government has said:— 

y PETAT The object for which the 
Mines and Minerals Act was enacted is 
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the regulation of mines and the develop- 
ment of minerals under the control of 
the Union Government. In the case of 
Mineral Development Ltd. v. Union of 
India, AIR 1960 SC 1373 their Lordships 
of the Supreme Court observed that this 
Act was made in the public interest pro- 
viding for the regulation of mines and 
for the development of minerals, The 
intention was that the mineral wealth of 
the country should be conserved and 
should be worked properly without. waste 
and by persons qualified in that kind of 
work. There are two main features in 
connection with the working of the mines 
and one of them is the person who would 
work such mines. His capacity, financial 
resources and experience are to be taken 
into account before a mineral lease is 
granted to him, He is also to be posses- 
sed with a certificate of approval and in- 
come-tax clearance certificate. In order 
to ensure a proper check about the per- 
son who may actually control the work- 
ing of any particular mine, the Minera! 
Concession Rules ensure that before a 
transfer of any mining lease is made the 
transferee’s suitability must necessarily 
undergo the scrutiny of the State Govern- 
ment and in some cases that of the Cen- 
tral Government: and that is why the 
transferor has been prohibited from 
making any such transfer before obtaining 
the consent of the Government in writ- 
Ing. 


To find out the proper import and im- 
plication of any particular provision in 
an enactment, one has to keep in view 
the object for which that provision js 
made, One has to look to the import of 
the provision and the relation of that pro- 
vision to the general object intended to 
be secured by the Act. .Upon a review 
of the case in that respect one has to de- 
cide whether the statutory provision is 
what is called imperative or merely di- 
rective, Viewed in that light it can- 
not be accepted that Rule 37 is of a di- 
rective nature. If the requirements under 
that rule are not fulfilled that will frus- 
trate the very purpose for which the 
Act and the Rules were made: the work- 
ing of the mines will go to a person who 
may not be properly qualified or compe- 
tent or financially capable for such work. 
If the Government is to control the mine- 
ral operations -by persons of its choice 
they will not be able to perform that if 
lessees or sub-lessees indiscriminately 
transfer the mineral lease to some 
other person. It may be that a transfe- 
ree may not have been approved for the 
grant of a mining lease but he can still 
have the benefit of such a lease by taking 
a transfer from a mining lessee without 
complying with the provision of Rule 37. 
In other words, what a person cannot do 
directly ae can do the same thing i in- 
directly. . eer 


re nt ny 
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Undoubtedly, the. considerations whica 
weighed with the learned Judges of the 
Paina High Court in view of the provi- 
sion in Rule 37 and the effect of the 
breach of that Rule may not be available 
in ‘the present case, where the defect is 
in 'relation to the deficit fee only. One 
cannot, however, lose sight of the fact 
that Parliament has intended to make the 
scheme under the statute somewhat per- 
empiory in character. The statute deals 
a subject -which hardly touches the 
co non man. Those who offer to trade 
1erals come to be regulated by the 
aae and those few are expected to 
bed conversant with the requirements of 
law, Section.10 (1) of the Act obliges 
every applicant to ‘apply in the prescrib- 
ts iform and to support the application 
dig rescribed fee. From the very incep- 
of the process strict regulation is in- 
tended So that frivolous applications may 
not be made, The fee is intended more a3 
a regulatory measure than a fee for any 
actual. service rendered. The - form is 
prescribed for detailed particulars so that 
the suitability of the. applicant may be 
known. Rule 9 (2) requires four. items to 
accompany the application. and sub-rule 
(3)! vests power in the State Government 
to relax the requirement in regard 'to one 
of these ‘only as contained in sub-rule (2) 
(d): Mr. Rath for the petitioner has em- 
phasised upon this feature, 
the! learned Counsel, the Rule makes a 
distinction in regard to the requirement 
of sub-rule (2) (d). While ' "requirement 
can be waived or relaxed, in regard to 
= other requirements, the State Gov- 
ent has been given no powers of re- 
laxation, 


6. In C. B. Rao v.. Union of India, 
AIR 1972 SC 1324, the. Court was consider- 
ing, the nature—mandatory or directory— 
of R. 27 of the Mineral Concession Rules, 
1949. That Rule-dealt with application 
for| mining lease-and required particulars 
to be furnished. The Court ‘observed: — ` 


“It is clear to us that the details men- 
tio ed in Rule 27 are ‘intended: for -,.the 
correct identification of. the individual . Lo 
whom. the lease is to be granted, -the 
minerals which are to be. mined, the area 
in respect of which the ‘lease was to be 
granted, and the qualifications of the ap- 
plicant, Considerable emphasis’ was plac- 
ed on the word ‘shall’ in-Rule 32' with re- 
-gard to the priority to be given between 
different applicants. This rule does not 
directly affect the- question whether an 
‘application for a lease could be consider- 
ed a proper application or not by the au- 
thorities concerned.: The second. proviso 
to this rule however, . provides for the 
manner in which certain defects may be 
cured: : Rule 32, sub-rule (2) introduced in 
1955 before the grant of the. application 
of [ore shows that, the individual 
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qualifications of the applicants including 
their special knowledge, their capacity to 
engage, technically efficient staff, their 
financial soundness and stability, had to 
be taken into account in determining the 
question of priority. Again, Rule 26, im- 
posing certain restrictions, prohibits the 
grant of the lease to any person who does 
not hold a certificate of approval from the 
State Government: or who has not pro- 
duced an Income-tax clearance certificate. 
It does not prohibit any grant. on the 
ground that the application for it is de- 
fective or not accompanied by a map. The 
form of the application seems to be sub- 
ordinate to the essential facts to be taken 
into account before granting a lease. 
There is no provision in the Act 
showing that the defects in an application 
which is accompanied by the fee prescrib- 


ed in Rule 28 cannot be subsequently re- | 


moved. The information given in the ap- 
plication is intended for the satisfaction 
of the authorities granting the lease so 
that, after considering merits and making 
a grant, proper details are embodied in 
the lease actually granted. ............ 

As we.find the Supreme Court was deal- 
ing with a case where particulars which 
may be necessary to be incorporated in 
the lease to be ultimately granted were 
wanting and they could be collected .at 
any ‘time before the actual grant for in- 
corporation in the deed of lease, The 
position here is somewhat different. The 
application was to be accompanied by the 
fee prescribed. 

Mr. Rath placed reliance on the re- 
cent decision in Charan Lal v. Nand- 
kishore, AIR 1973 SC 2464, where the 
effect of non-deposit of the security along 
with the election petition as provided 
under Section 117 of the Representation 
of the People Act was being considered. 
The Court came to hold that the election 
petition was not maintainable in the ab- 
sence of-compliance of the requirement 
under Section 117 of the said. Act- 


T: =. Mr. Mohanty for 


décisions of the Supreme. Court. In V. R. 
Sutaria v. N. P P. Bhanvadia, AIR 1970 SC 
765, “the non-compliance ` with the re- 
quirement under Article 173 of the Coh- 
stitution in regard to subscribing to -an 
oath or affirmation according’ to the form 
set out.for the purpose in the, Third Sche- 


‘dule of the Constitution wasin issue. The 


Court found a part of the form to be 
merely descriptive and the other part to 
be.. containing the substance, The devia- 
tion being in regard to a. descriptive por- 
tion there was substantial compliance. 


The principle indicated in that decision 


has no application to the present ‘case. 


The other case is of M. S. R..T. Cor- 
poration v. B. G..R: M. Service, Warora., 
AIR 1970 SC 1926. In an een 
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Mediratta 
(Opposite. Party No, 3) relied upon two 
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made for a stage carriage. permit’ under 
the Motor Vehicles Act, certain particu- 
lars were wanting and the Transport Au- 
thority obtained the particulars from the 
applicant. The Court found that there 
was nothing wrong in the action of the 
Transport Authority and the defect in the 
application could be rectified. We also do 
not find any direct support for the point 
in issue from this decision. 


8. The tests to determine whether 
the provision is mandatory or directory 
have been indicated already. In our 
view, keeping the object of the statute in 
view, g the effect of non-compliance 
into consideration and the general tenor 
of the statute, we are of the view that 
the requirement that the application shall 
be accompanied by the prescribed fee is 
mandatory. and an application not accom- 
panied by the prescribed fee is not an 
application in the eye of law. “The langu- 
age used in Section 10 (1) and Rule 9 also 
lends support to such a construction. 


9. The application of 14-10-1961 
made by Mediratta was, therefore, not an 
application in the eye of law. - It was 
open to the State Government to ignore 
the application. They have, however, 
taken an equitable view and treated the 
application to have been made when the 
full fee was paid thereon on 28-12-1961. 
The application of Phulchand is. dated 
2-11-1961. The State Government, there- 
fore, had correctly come to hold that 
Phulchand was entitled to priority over 
Mediratta. . The view taken by the Union 
of India while disposing of the revision 
of Mediratta does nof seem to be in ac- 
cord with the law. 


10. There is another feature which 
must also be taken into consideration. 
The regular prospecting licence was 
granted to Phulchand on 30th April, 1970. 
In the revision filed by Mediratta’ on 
27-5-1970, he did not challenge the grani 


of the prospecting licence to Phulchand.: 


He actually challenged the State Govern- 


ment’s offer dated 2-4-1970 reducing the. 


area over which prospecting licence could 
be granted to him, 
cence had already been executed long be- 
fore the Union of India exercised its 


revisional jurisdiction. In paragraph 6 of 


the impugned order, it has been stated; 


“The only question in this case -is 
about the area of 272.40 acres now held 
under prospecting licence by the implead- 
ed party Phulchang Agarwal which over- 
laps with the original area of 833.53 acres 
applied for by you (Mediratta).. Even if 
this 272.40 acres are taken away from the 
prospecting licence of the impleaded 
party, the impleaded party will still be 
left with an area of slightly over 355 
acres. The prospecting licence held by 
the impleaded party is going to expire on 
30-4-1972, On consideration of the facts 
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of the case and all connected issues, it is 
clear that the interests of justice will be 
met if the revision petition is allowed to 
the extent of granting the overlapping 
272.40 acres to you over and above the 
area of 365 acres already granted to you 
by the State Government. ............ 
The revisional order, therefore, did not 
set aside the grant of the prospecting 
licence in favour of Phulchand. Sec- 
tion 11 (1) of the Act provides that a per- 
son who held a prospecting. licence would 
have- priority. That seems to have been 
completely lost sight of by the Union 
vernment while disposing of the revi- 
sion. The validity of the prospecting 
licence in favour of Phulchand having 
not been disputed and that grant having 
not been set aside, the priority of Phul- 
chand could not have been overlooked. 
11. ~ As we have already indicated, 
both parties had applied for separate 
areas, but 272.40 acres were overlapp- 
ing. On the analysis made hv us above 
to the overlapping area. Phulchand had 
a preferential claim. The State Govern- 
ment in recognition of that claim had 
granted that area to Phulchand. 


12. We would accordingly allow 
the writ application and quash the revi- 
Sional order of the Union Government 
dated 12th April, 1972 (Annexure-14) as 
being contrary to law. Parties shall bear 
their own costs before us. 

B. K. RAY, J.:— I agree. 

Petition allowed. 
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Brahmananda Choudhury. Petitioner 
v. Prahlad Panigrahi and another. Oppo- 
site Parties, 

Civil Revyn. No. 271 of 1973, D/- 11-3- 
1974,* 

(A) Civil P. C. (1908). Section 151. 
Order 21,-Rule 94 — Misdescription of 
property in sale certificate — Mistake 
can be rectified under Section 151, 

The drawing up of a sale certificate 
ig only a ministerial act and not a judicial 
one. Jf the mistake in sale certificate has 
occurred by accidental error and is not 
one of identity of property but a mistake 
of description. namely wrong mention cof 
village’ where the property was situate. 
the Court can rectify the mistake for the 
ends of justice under Section 151. AIR 
1961 Raj 191, Rel. on. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1961 Rai 191 = 1961 Rai LW 352 5 


*(From order of R. C. Misra, Munsif. 


Kendrapara, D/- 1-5-1973). 
ER/ER/B719/74/SGK 


| 
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(1 40 ILR 10 Mad 241 = 14 Ind App "a 


M. Patra, B. K. Dagara and B. 
Mo ty. for Petitioner, 


ORDER :— This Civil Revision is 
directed. against an order of the learned 
Munsif, Kendrapara dismissing an appli- 
cation under Section 151. Civil P. C. for 
amendment of the sale certificate - issued 
under Order 21, Rule 94, Civili P. C. ` 


| 2. The petitioner obtained a money. 


decree in Money Suit No, 110-of 1968 and 
filed Execution Case No. 19 of 1970 for 
aeon of the decretal dues by attach- 
ted and. sale of the immovable proper- 
of the judgment-debtor. Out of the 
five lots of immovable properties attached 
and advertised for sale, only lots Nos. 4 
and 5 were put to sale and the petitioner 
purchased the same with the permission 
of the Court. These two lots of proper- 
ties) are situated at mouza Naldhalia as 
mentioned in the execution petition. the 
attachment process, the sale proclamation 
and the news paper. But in the sale 
certificate issued by the Court. the name 
of the mouza was wrongly mentioned as 
Baipada. On 20-2-1973 the petitioner 


filed an application under Section 151,. 


Civil P. C. for correction of the mistake 
in the sale certificate, but the learned 
Munsif ed the same. That is why 
this! Civil Revision has been preferred. 


3. On a reference to the records, ' 


it «larg that lots Nos. 2 to 5 of the pro- 
perties advertised. for sale are situated at 
village Naldhalia. Only lot No. 1 of the 
properties which was not put up for sale 
is situated at Village Baipada. On a com- 
parison of the particulars of the property 
mentioned in the sale certificate, the ex- 
ecution petition, the attachment process 
and|the sale proclamation, it appears that 
they tally in all other respects except 
that the name of the village has been 
mentioned in the sale certificate as ‘Bai- 
pada’ instead of 'Naldhalia’. 

‘4. Order 21, Rule 94, Civil P. C. 
Provides that where a sale of immovable 
property has become absolute the Court 
shall grant a certificate specifying the 
ey zold. It is, therefore. clear that 

e certificate must be based on the 
ale proclamation, The real test in e 
an of this type is that which was point- 

ut by Lord Watson in (1887) ILR 10 
Mad 241 (PC), (Pettachi Chettiar v. San- 
gili [Vira Pandiag Chinnatambiar) where 
his Lordship said: 

The questions were—- what did the 
Coutt intend to sell: and what did the 
purchaser understand that he bought ?” 

(The. sale is an offer and acceptance; 
the [offer ig man by the Court and is 
advertised by the proclamation of sale. 
It is manifest that what was offered. for 
sale|and what was actually sold was the 


| 
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property of the judement-debtor in vil- 
lage Naldhalia, There is no auestion of 
the Decree Holder Auction Purchaser 
attempting to obtain a property which 
Wag not put. up for sale. It must. there- 
fore, be held that the name of the vil- 
lage was wrongly mentioned in the sale 
certificate by mistake of the Court. The 
mistake is not one of identity of the pro- 
perty., but a mistake of description. 

5. Now the question arises whe- 
ther the mistake could be corrected in 
exercise of the inherent powers of the 
Court under Section 151, Civil P. C. The 
drawing -up of the sale certificate is only 
a ministerial] act and not a judicial one. 
The mistake appears to have occurred by 
an accidental error. In my opinion, this 
ig a fit case in which the mistake should 
be corrected in exercise of the powers 
under Section 151, Civil P. C. as the cor- 
rection is. necessary for the ends of jus- 


tice. view is supported by a deci- 
Aa AIR 1961 Rai 191, (Sobla v. Jath- 
mal). 


6. In the premises aforesaid, the 
Civil Revision is allowed and the order . 
of the learned Munsif is set aside. 'The 
learned Munsif ig directed to amend the 
sale certificate as prayed for, As there 
is no appearance for the opposite parties. 
I pass no order as to costs. 

p> Revision allowed. 
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Life Insurance Corporation of India, 
Appellant v. Smt Maniuvla Mohanlal 
Joshi, Respondent. , 

F. A. No. 89.of 1968, D/- "20-1-1975.* 

(A) Insurance Act (1938), Section 45 
— Challenge against policy for mis-state- 
ment of assured — Claim im respect of ' 
illiterate assured repudiated within two 
years of policy for suppression of mate- 
rial fact —- Whether. and how far repudia- 
tion unimpeachable.. (Contract Act (1872), 
Section 19), 


Section 45 does not expressly provide 


- for -repudiation of an insurance policy 


within two years thereof on the grounds 
mentioned. in the section ‘such as false 
statement or suppression of material fact. 
Therefore to such repudiation the section 
is inapplicable and the general law of 
contract will apply. (Paras 6 and 7) 

When such repudiation is for non- 
disclosure of hydrocele suffered by the 
assured, an illiterate, but the doctor who _ 


*(Against decision of K. D. Lahiri, 4th 
Addl, Sub. J.. Cuttack, in Monev Suit - 
No. 226 of 1965, D/- 30-3-1968). 
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had operated on the assured had neither 
made the entry in the bed head ticket of 
the hospital pertaining to the assured 
nor had dictated, that entry. his evidence 
cannot be relied on to show that the as- 
sured had hydrocele. (Para 7) 

When the bed head ticket has been 
marked on admission without reservation, 
its contents are not only evidence but are 
taken as admitted and are not open for 
challenge, The report of the medical 
examiner of the insurance corporation. a 
contemporaneous document made in con- 
fidence and secrecy and presumed to have 


been made after thorough examination of 


the assured showing him to be without 
hydrocele, will precede that entry in the 
hospital bed ticket when the medical 
examiner or the insurance agent who sub- 
mitted the proposal have not been exa- 
mined. A matter will be material only 
if it related to longevity of assured and 
it is not shown that hydrocele will im- 
pair longevity. When the assured is 
proved to have had the opinion that it 
was only an ordinary swelling having 
been hit by cricket ball. he is not guilty 
of suppression of material fact or making 
a false statement knowing it to be false 
Or suppressing it with knowledge that it 
required disclosure. When the personal 
statement had been filled by the insur- 
ance agent and he had not been examined 
to prove that the assured had been ex- 
plained and had understood the questions 
therein, the assured cannot be sald to 
have suppressed or failed to disclose a 
fact, (Para 7) 


Even if his statement was false the 
contract will only be voidable at the- 


option of the party whose consent was 
caused by fraudulent suppression: of fact. 
When the insurer had a confidential 
medical report from his own medical 
officer after examination of the assured 
and it was not shown that the report is 
false the medical officer having been 
gained, over by the assured. the exception 
to Section 19, Contract Act fully ap- 
plies. Therefore even if the assured had 
concealed his having hydrocele. the con- 


tract cannot be avoided by the insurer.- 


Thus under the general law of contract 
also the policy is not open to challenge. 
AIR 1967 Cal 191; AIR 1971 Andh Pra 
41 and AIR 1959 Pat 540, Followed. 


(Para 8) 
Cases Referred: Chronological Paras 


AIR 1971 Andh Pra 41 = 41 Com Cas sa 


AIR 1959 Pat 540 = 1959 Pat LR 198 7 
AIR 1967 Cal 191. = 70 Cal WN 452 7 


R. C. Patnaik, for Appellant; M. M. 
Sahu, for Respondent. 

JUDGMENT :— This is an :insurer- 
defendants appeal from the decree passed 


in a suit instituted in forma pauperis by 
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the wife of the assured consequent upon 
the death of the assured. her husband, on 
whose life a multipurpose insurance 
Policy No. 10527576 had been effected on 
23-12-1961, for recovery of a sum of 
Rs, 17,800/- in-terms of that policy. The 
assured died of cerebral tumour. pulmo- 
nary oedema in S. C. B. Medical College 
on 4-8-1962, Thereupon, the plaintiff in- 
formed the defendant about the death of 
her husband by letter dated 12-8-1962 
and enclosed all the relevant documents 
with it. 

The defendant repudiated the con- 
tract of insurance on the ground that the 
assured had made imaccurate and false 
statements in the proposal as well as in 
the persona] statement on the basis of 


‘which the insurance policy was effected. 


Thereupon, the plaintiff filed the suit out 
of which’ this appeal arises for recovery 
of a sum of Rs. 17.800/- pursuant to the 


‘various terms of the policy of insurance. 


details of which have been set out in the 
plaint which are unnecessary to be re- 
produced here in view of the point can- 
vassed in this appeal 

2 ‘The defendant appellant resist- 
ed the suit on the ground that the policy 
holder made inaccurate and false state- 
ments in the proposal as well as in the 


‘personal statement dated 19-11-1966 and 
also suppressed material facts regarding 


his bodily condition from the insurer. 
The suppression to which the defendant 
referg is the concealment of the fact by 
the assured that he was suffering from 
hydrocele when the proposal for insur- 
ance was made, 

3. The parties examined one wit- 
mess each and exhibited certain docu- 
menis in substantiation of their respec- 
tive cases. The trial Court held that the 
defendant failed to establish that the as- 
sured had given false and inaccurate 
statement in his personal statement which 
was attached to the proposal, and ac- 
cordingly, concluded that the repudiation 
of the claim by the defendant was un- - 
justified, and decreed the suit. 

4. The only contention raised bv 
Mr. Patnaik on behalf of the appellant 
is that the defendant is entitled to repu- 
diate the contract of insurance Mm aues- 
tion on the ground of the assured having 
made a false statement of fact in hig per- 


‘sonal statement that he had. no hvdrocele. 


which amounts to fraudulent suppression 
of a material fact within the meaning of 


- Section 45° of the Insurance Act, 1938 


(hereinafter referred to as the Act). 


5. It ig now necessary to set out 
some admitted facts. The policy of in- 
surance was for a sum of Rs. 5.000/- ef- 
fected on the life of the assured on 23-12- 
1961 (Exhibit 6). ‘This policy was to 
mature on 23-12-1981, the date of last 
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payment of premium being 23-12-1980. 
The proposal for this policy and the ac- 
companying personal statement of the 
assured were both sent on 19-11-1961, 
which are respectively Exhibits 8 and 9. 
The confidential medical examination re- 
port is of the same date and thas been 
exhibited as Exhibit 10. The doctor who 
submitted this report is the doctor of the 
Insurance Company, The proposal was 
duly accepted on 23-11-1961, and policy 
was issued on that very dav. The as- 
sured was operated upon for hvydrocele 
by D. W. 1 on 11-2-1962 in a private hos- 
pital known as Netaji Seba Sadan where 
D. W. 1, who is a retired Civil Surgeon. 
was working as an honorary doctor. Ac- 
cording to this witness the assured was 
operated upon for bilateral hvdrocele. 
The assured waS admitted into S. C. B. 
Medical College Hospital on 30-7-1962 
and died on 4-8-1962 at 4.35 a.m. Ex. 7 
is, the death certificate which indicates 

cause of death to be cerebral tum- 
our. pulmonary oedema. Then after some 
correspondence between the assured’s 
wife and the insurer, the latter repudiated 
the death claim by Exhibit 2 dated 21-10- 
1963, 


The relevant portion of Ex. 2 is ex- 
tracted hereinbelow :— 

“The claim under the above policy. 
we would inform you, has been repudiated 
by us and the fact of the repudiation has 
also been intimated to vour client Smt. 
Manjula Mohanlal Joshi the widow of 
the above deceased. also the nominee 
under the above policy. at her Saurashtra 
address and also to her Cuttack address 
as: recorded with us. 

A copy of our registered letter dated 
15/18-10-1963 issued to vour client re- 
pudiating her claim under the aforesaid 
policy is herewith enclosed.” 

The letter dated 15/18th October, 
runs as follows :— 
tgx XX XX 


= With reference to the above, from in- 
formation and evidence obtained after the 
death of the deceased assured, it appears 
that the statements made by him in Pro- 
posal and personal statement both dated 
19-11-1961 in respect of the above policy 
which formed the basis of the policy and 
led to the issue of the policy were in- 
accurate and/or false. The assured also 
suppressed facts. the truthful disclosure 
ofi which was obligatory upon him. 

i The claim is, therefore, repudiated 
and written off our hooks which please 
note. 

XX xX XX XX 

' g. Section 45 of the Act runs as 
follows :— ; , 

' “A5, Policy not to be called in aues- 
tion on ground of misstatement after two 
vears. No policy of life insurance effect- 


1963 


XX 
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ed before the commencement of this Act 
shall after the expiry of two vears from 
the date of commencement of this Act 
and no policy of life insurance effected 
after the coming into force of this Act 
shail after the expiry of two vears from 
the date on which it was effected. be call- 
ed in question by an insurer on the 
ground that a statement made in the pro- 
posal for insurance or in any report of a 
medica] officer, or referee, or friend of. 
the insured, or in any other document 
leading to the issue of the policy, was in- 
accurate or false. unless the insurer 
shows that such statement was on a mate- 
rial matter or suppressed facts which it 
was material to disclose and that it was 
fraudulently made by the policy holder 
and that the policy holder knew at the 
time of making it that the statement was 
false or that it suppressed facts which it 
was material to disclose: 

XX XX XX XX 
(Proviso is not extracted as it is un- 
necessary) l 
. This section provides that a policy of 
insurance, after coming into force of the 
Act, as is the case here, can be called in 
question. after expiry of two vears from 
the date on which it was effected, on the 
ground that false or inaccurate statement 
made jn the proposal for insurance or anv 
other document leading to the issue of 
the policy (which would include a per- 
sonal statement) was on a material matter 
or that the assured suppressed facts which 
it was material to disclose. and that such 
statement or suppression was fraudulent- 
ly made and that the assured knew at 
the time of making such a false or in- 
accurate statement that it was false and 
also knew at the time of suppressing a 
materia] fact that it was material to dis- 
close the same, It does not expressly 
provide for repudiation of a policy of in- 
surance on anv such ground before. the 
expiry of two years from the date the 
policy is effected. though it might be con- 
tended that impliedly it indicates that a 
policy of insurance can be repudiated on 
those specific grounds indicated in the 
section or on any other ground which. may 
otherwise be available under anv law for 
the time being in force or under general 
law of contract, 


Since the policy was repudiated on 
15-10-1963, within two years of the same 
being effected on 23-12-1961, the second 
part of Section 45 of the Act is inapplic- 
able. I am. therefore, faced with the task 
of examining the legal position whether 
the policy of insurance can be otherwise 
repudiated as a result of inaccurate state- 
ments made bv the assured in the pro- 
posal or in the personal statement, under 
the general law of contract. 

7. The general law of contract. it 
seems to me, would govern the situation 
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now emerging after holding that S. 45 of 
the Act is inapplicable. Before adverting 
to the general law it jis appropriate to 
determine the relevant issues of fact from 
the evidence led by the parties. The first 
question to consider is whether the fact 
that the assured had hydrocele on the 
date of proposal had been suppressed or 
deliberately omitted from the personal 
statement as also from the proposal 
(Exhibits 9 and 8). Exhibit 8 is not verv 
material. as it is not the defendant’s case 
that any statement made therein was 
false. Much stress is laid upon the reply 
given to the question contained in 
column 7, clause (f) of the personal state- 
ment (Exhibit 9). Column 7. clause (f) 
refers to the question as to whether the 
assured was suffering from hydrocele and 
the reply is in the negative. It is sai 
that this statement is false and that it 
relates to a material fact. 


In proof of falsity of the statement 
reliance is placed by the defendant on the 
evidence of D., W.1 who has stated that he 
operated upon the assured in Seba Sadan 
Hospital on 11-6-1962 and that he had 
bilatera] hydrocele of five years duration. 
In corroboration of this statement. the 
witness refers to Ex. B which is the copy 
of the bed head ticket of the assured at 
Netaji Seba Sadan Hospital. But he 
admits that the entry (Exhibit B) is 
not in his hand and was made by 
Dr. Bose who has not been exa- 
mined. He further admits that the entries 
in Exhibit B were not also made to his 
dictation and that besides the case sheet 
shown to him he has no independent 
memory, He is forced to admit that he 
cannot say when this case sheet was 
written and also cannot sav exactly the 
size of the hydrocele of the assured ope- 
rated upon by him. Relying upon this 
evidence of D. W. 1 it is impossible to say 
that the assured was suffering from 
hydrocele on the date when the proposal 
was made or personal statement was re- 
corded, Mr. Patnaik next relies upon the 
entry in Exhibit B which runs as fol- 
lows :— 


“Hydrocele both sides, he cannot ex- 
actly say how long he has got it. but ap- 
proximately for the last five years as he 
says. He said he got a trauma on his 
right testicle by a cricket ball one month 
back,” 

This document was admitted ‘without 
objection on admission’ Mr. Patnaik, 
therefore. contends that the contents of 
Exhibit B cannot be challenged by cross- 
examination or otherwise. In this con- 
nection he places reliance on the decision 
in the case of Messrs. Lionel Edwards 
Ltd. v. State of West Bengal. AIR 1967 
Cal 191. The relevant passage in this de- 
cision runs as follows:— 
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= “Documents are either proved by 
witnesses or marked on admission. When 
it is marked on admission without reser- 
vation, the contents are not only evidence 
but are ‘taken as admitted, the result 
being the contents cannot be challenged 
either by way of cross-examination or 
otherwise. In respect of documents mark- 
ed on admission dispensing with formal 
proof. the contents are evidence, although 
the party admitting does not thereby ac- 
cept the truth of the contents and is free 
to challenge the contents bv way of cross- 
examination or otherwise,” 

Exhibit B having been marked on 
admission without reservation, the con- 
tents of such document are not only evi- 
dence but must also be taken to have been 
admitted. The consequence is that the 
contents of that document cannot be chal- 
lenged. In view of this legal position. it 
must be taken that Dr. Bose made the en- 
tries in Exhibit B and that he recorded 
the statement of the assured that he was 
suffering from hydrocele for the last five 
years ‘and that he got a trauma on his 
right testicle one month back. Accept- 
ing that the assured told Dr. Bose that he 
had hydrocele for the last about five vears. 
it is not the proof of the fact that he had 
hydrocele on the date of the proposal. 
At best it would indicate his opinion that 
he had hydrocele which is nothing more 
than ʻa lay-man’s opinion. The duration 
of the hydrocele is also a guess work on 
the part of the assured. 

Similarly it must be remembered 
that Dr. Bose himself did not care to re- 
cord his expert opinion as to its duration. 
As against this, the plaintiff has exhibited 
the confidential report of the medical exa- 
miner of the assured (Exhibit 10). This 
is a contemporaneous document of Exhi- 
bit 9. The doctor who examined the as- 


, sured was the doctor of the insurer. This 


document was admitted without obiection. 
It is a report of the doctor of the defen- 
dant made in confidence and secrecy. Ac- 
cording to him who must be presumed to 
have examined the assured, the latter 
had no hydrocele on that day. Exhibit 10 
being the confidential report submitted bv 
the medical examiner of the defendant 
will have to be accepted as true as ordi- 
nary presumption is that he submitted 
the report only after a thorough and cars- 
fu] examination of the assured in accord- 
ance with the questionnaire unless if is 
shown by the defendant that the medical 
examiner submitted a false report (vide 
the Life Insurance Corporation v. B. 
R AIR 1971 Andn Pra 


On failure of the defendant in exa- 
mining the doctor who made the report 
(Exhibit 10) or the Avent who submitted 
the proposal, Exhibit 10 must take prece- 
dence over Exhibit B and the only neces- 


| 
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sary conclusion in this state of evidence 
would be that the assured had no hydro- 
cele on 19-11-1961 when he made his per- 
nal statement, Even if it be held that 
had hydrocele on the date when he 
made his personal statement, that in mv 
opinion, cannot be treated as a statement 
ch a material fact. A matter is to be re- 
Sarded as material when it has some re- 
lation with the longevity of the assured. 
No doctor has-been examined to say that 
the condition of hydrocele would impair 
the longevity of a person. In the instant 
case, however, there is no evidence of 
what size it was. In the circumstances, I 
cannot accept that the existence of the 
h drocele wag a material matter. There 
isi also no evidence that the assured who 
ae an illiterate person was aware that 
he was suffering from -hydrocele. On the 
intrary the evidence discloses that he 
as of the view that it was a trauma or 
an ordinary swelling, his testical having 
been hit by cricket ball. It cannot be 
said that the assured was guilty of sup- 
pression of a material fact or guilty of 
a false statement knowing it to 
be false or suppressed it knowing it that 
it! was a material fact which reauired 
disclosure, 
| When the charge against the assured 
that he suppressed a fact or failed to 


`x 


is, 


sclose a fact in his personal statement, 


ich was obviously filled up bv, the 
agent of the insurer, it was essential that 
the insurer should have examined the 
agent who recorded the personal state- 
ment (Exhibit 9) to prove that the aues- 
tions were explained to him and he under- 
stood, them and the implication. thereof 
and then gave his answers.: In the case 
of the Life Insurance Corporation v. B. 
Chandravathamma, AIR 1971 Andh Pra 
4] (supra) it has been said that :— 

| “Where there was no evidence that 
the questionnaire which was in English 
was fully explained to and was under- 
stood by the insured who was a layman 
it could not be held that there was frau- 
dulent concealment or suppression of a 
ma‘erial fact which was within his know- 
ledge viz., that he was ` sufferring from 

| To the same effect ig the decision in 
the case of AIR 1959 Pat 540. Viewed 
from this angle also. it cannot be said that 
it [has been established in this case that 

the assured made a false statement. 

-| 8 Conceding that the statement 
was a false statement, the contract is 
voidable contract, which means that it is 
voidable at the option of the party whose 

t was caluscd by any fraudulent 
ree a e of fact. Section 19 of the 
[Contract Act provides :-— 
“When consent to an agreement is 
caused by coercicn, fraud or misrepresen- 
| 
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‘despite the fraud committed bv - 


contract, the policy of life insurance can- 


ALR. 


tation, the agreement is a contract void- 
able at the option of the party whose 
consent was so caused. A party to a 
contract, whose consent was caused by 


fraud or misrepresentation, may if he 


insist that the contract shall - 
be performed, and that he shall be put 


.in the position in which he would have 


re if the representation made had been 
ue 

Exception :— If such consent wags 
caused, by misrepresentation or by silence, 
fraudulent within the meaning of Sec- 
tion 17, the contract nevertheless, is not 
voidable, if the party whose consent was 
so caused had the means of discovering 
the truth with ordinary diligence.” 

‘Fraud’ has been defined in Section 17 
of the Contract Act as meaning and in- 
cluding any of the following acts com- 
mitted by a party to a contract, or with 
his connivance, or by his agent, with in- 
tent to.deceive another party thereto or 
his agent, or to induce him to enter’ into 
the contract:— 

"(1) the suggestion. as a fact. of that 
which.ig not true, by one who does not 
believe it to be true; 

(2) the active concealment of a fact 
oY - having knowledge or belief of the 
ac 

Xx xX "=x? 
(other parts of the section need not be 
extracted as they are not relevant). 

The exception to this section provides 
cases which are excluded from the mis- 
chief of Section 19 read with Section 17 
of the Indian Contract Act. If the in- 
surer. whose consent was so caused had 
the means of discovering the truth with] . 
ordinary diligence that the assured had] © 
hydrocele, the contract would be binding 








sured. In this connexion the evidence is 
that the defendant had his own medical 
officer who examined the assured and 


the fact of having a hydrocele or made a 
false statement of that fact in his per- 


Hor Be called in question by the defen- 
| 9, In my opinion, the decision of 
the Court below is correct. The appeal, 
accordingly fails and is ‘dismissed with 
costs, Appeal dismissed with costs. 
Appeal] dismissed. 
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Ramesh Chandra Singh Mohapatra, 
Appellant v. Jagannath Singh Mohapatra. 
Respondent, 

F. A. No. 96 of 1968. D/- 20-1-1975.* 

_ (A) Tort — Malicious prosecution — 
Principles —— Aged father complaining to 
police against one of his two sons quar- 
relling with the other and himself — 
Prosecution against that son launched on 
much later police report ending in his 
discharge — Onus of proving malice — 
If and to what extent father liable for 
damages. (1) Evidence Act (1872), S. 10%; 
(2) Words and Phrases — Malice, mean- 
ing of). 

Mere giving information to police 
which induces them to launch investiga- 
tion will not constitute prosecution. Tak- 
ing further active part by the defendant 
thereafter in the prosecution of the plain- 
tiff will amount to prosecution, {Para 5) 

The initial onus to prove absence of 
reasonable and probable cause for the 
criminal proceeding launched against the 
plaintiff (though it is proof of a negative 
fact) lies on the plaintiff in. his suit for 
damages for malicious prosecution, Mere 


innocence of the plaintiff is not prima. 


facie proof‘of such absence and it cannot 
be inferred from the most express malice 
because in the presence of reasonable 
grounds for the proceeding no impropriety 
of motive of the defendant can itself be 
a ground for Hability. Malice is not 
merely doing of a wrongful act inten- 
tionally but want of good faith of the de- 
fendant in doing that act also must be 
proved, (Para 5) 

Held on facts that the. lodging of the 
complaint.’ for protective action. by the 
father against his son was: not in bad 
faith or with malicious intent but was 
based on his honest belief. AIR 1953 
Orissa 56 and AIR 1945 Bom 320, Follow- 
ed, (Paras 6. 7) 
Caseg teienei ` Chronological Paras 
AIR 1953 Orissa 56 = ILR (1952) Cut a 


AIR 1945 Bom 320 = 47.BLR 304 - 5 
R. N: Singh, for Appellant: S. S. 
Basu, for Respondent. i 


~ JUDGMENT :— Plaintiff in a “suit for 
malicious prosecution is the appellant. 
The sole defendant in the’ suit is his 
father, 
2. - Plaintiff claimed . Pe of 
Rs. 10,000/. for ‘much mental agonv and 
pain due to false accusation by the defen- 


*(Against decision of N. P. Mohapatra, 


Sub. J., Sambalpur in Misc. C. No. 63 | 


of 1965, D/- 25-1-1968) 
BS/CS/A569/75/IRM l par 
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‘away the 


‘mand a 
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dant resulting in loss of education of the 


. plaintiff who was then reading at Cut- 


tack’. and a sum of Rs. 250/- towards 
special damages as described in Sch. A 
that is to say Rs. 150/- the sum paid to 
the @awyer in defending- himself in the 
alleged false prosecution. Rs. 50/- to- 
wards miscellaneous expenses and an- 
other sum of Rs. 50/- towards expenses 
in attending Court. His. averments in 
the plaint leading to his aforesaid claim 
may be stated briefly-- 


The defendant made false allegations 
before the police, Mahulpali Police Sta- 
tion in the month of April and June, 1962 
that ‘the plaintiff and his elder brother 
were creating disturbance by quarrelling 


‘With him, threatening him to take pos- 


session of his properties by driving him 
out from the house. and further threaten- 
ing him to take awav his life’. Pursuant 
to these false allegations the officer-~in- 
charge of Mahulpali police station sent a 
report to the S.D.O. whereupon a Dnro- 
ceeding under Section 107. Criminal P.C. 
was initiated against him. which was re- 
gistered as Misc. Case No. 42 of 1962. 
The defendant took active part in this 
proceeding in prosecuting the plaintiff by 
engaging a lawyer and tendering perjured 
evidence and plaved the role of the real 
prosecutor. The plaintiff however was 
ultimately discharged. but prior to its 
initiation the relationship- between the 
plaintiff and the defendant had been 
embittered due to the former squandering 
joint family properties and 
making a demand for partition of the 
samé, The plaintiff further avers that 
the defendant’s accusation against him 
Was without reasonable and probable 
cause and was actuated by malice, 


3. The defence was that since 1960 
the two sons of the-defendant were con- 
stantly demanding money from him and 
as he failed to comply with the said de- 
strained feeling developed be- 
tween him and his sons. At times he was 


‘forced. to alienate:some of the joint family 


properties to meet the educational ex- 
penses of the plaintiff, and even then his 
sons were obiecting to such transfers. 


‘The plaintiffs’: feeling towards the defen- 


dant was: so much embittered that he had 


“` no compunction in publicly declaring the 
. defendant to be insane and sticking public 
‘notices to that effect in the village and 


also publishing that-fact in Ganatantra 
daily newspaper, The plaintiff indulged 
in various acts of goondaism in the house 


‘of which mention has been :made of an 


act of breaking open the lock of the house | 
in the absence of the defendant on 13-6- 

1962 and 16-6-1962. The defendant who 
was 62 vears of age at the time was so 
harassed that the villagers took notice of 
it and reported to the police regarding the 
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defendants’ piteous condition: In the cir- 
cumstances, even though the defendant 
lodged information of these high handed 
actions of the plaintiff to the police. he 
could not be held to be a prosecutor. He 
oe prayed for dismissal of the 
Sul 

4, The trial Court held that the 
defendant Was the real prosecutor in the 
107 proceeding in which the plaintiff was 
ultimately discharged. and that the de- 
fendant had reasonable and probable 
Cause in prosecuting the plaintiff jn the 
107, proceeding. but he cannot be held to 
be so doing with a malicious intent. On 
these findings he dismissed the suit. 

5. Mr. Sinha the learned counsel 
for the appellant contends with reference 


to the evidence on record that the defen-. 


dant was the. real prosecutor and that he 
prosecuted the plaintiff without reason- 
able and probable cause and out of malice. 
and that the prosecution terminated in 
favour of the plaintiff. 

‘The law is well settled that in an 
action for malicious prosecution the plain- 
tiff is to prove (a) that he was prosecuted 
by the defendant of a crimina] charge: fb) 
that the proceeding complained of termi- 
nated in his favour; (c) that the defen- 
dant instituted or carried on such prose- 
cution maliciously. or in other words the 
prosecution was instituted and carried on 
with a malicious intention: {(d) that there 
was absence of reasonable and probable 
cause for such proceeding and fe) that 
the plaintiff has suffered damage. All 
these aforesaid allegations must co-exist 
before a defendant can be held to be liable 
for malicious prosecution. This means. 
in other words, that absence of reason- 
able and probable cause allows every 
person to employ its process for the pur- 
pose of asserting his right without sub- 
jecting him to anv liability other than the 
liability to pay costs of the proceeding. if 
‘ unsuccessful, 


It therefore. follows that merely set- 
ting the law in motion by making an aD- 
peal to some person clothed with judi- 
cia] authority in regafd to any matter. or 
mere giving information to the polce 
which induces the latter to launcn an in- 
vestigation, would not constitute prosecu- 
tion. Instigating’ a prosecution bv the 
police or taking further active part in the 
plaintiff’s prosecution after laying the in- 


formation before the police would amount ` 


to prosecution (vide the case of Radhu 
Naik v. Dhadi Sahu. AIR 1953 Ori 56. 
and the’ cdse of Dhaniishaw Rattanii 


Karani v. Bombay Mas ATA 
1945 Bom `320). 
Another principle’ which is well 


established is that though the proof of 
labsence of reasonable and probable cause 
lis a proof of a negative fact. nevertheless. 
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the initial onus is on the plaintiff to 
establish the same. It however would 
need only a slight evidence to discharge 
this onus. The mere innocence of the 
plaintiff is also not prima facie proof of 
absence of reasonable and probable cause. 
Abence of reasonable and probable cause 
cannot be inferred from the most express 
malice, because if there are reasonable 
grounds for the proceedings no impro- 
priety of motive on the part of the per- 
son instituting those proceedings can it- 
self be a 8round of liabilitv. Malice or 
malicious intention refers to the state of 
mind of the dcfendant at the time of ini- 
tiation of the criminal proceeding. The 
plaintiff has to prove the existence of 
proof of factum of want of reasonable 
and probable cause, though in the cir- 
cumstances of a particular case. which is 
Of rare occurrence. one mav be. inferred 
from the other. Malice is not merely the 
doing of a wrongful act intentionally. but 
it must be established that the defendant 
was actuated by malice and animus. that 
is to say by spite or ill will or bv anv in- 
direct or improper motive. 


In other words, the plaintiff has to 
prove that the defendant had not acted 
in good faith, These principles annear to 
flow from decided cases relating to mali- 
cious prosecution cited at the bar bw the 
learned counsel for both sides, The evi- 
dence is now to be analvsed to see if the 
plaintiff has been successful to discharge 
the onus which lies heavilv on him ac- 
cording to the aforesaid principles. 


6. The defendant was an old man 
of 62 years when his family troubles 
Started between him and his two sons. 
the plaintiff and his brother, and also be- 
tween his two sons inter se. making the 
domestic ` atmosphere surcharged with 
tension. The alleged malicious prosecu- 
tion is said to have been initiated bv lodg- 
ing of a station diarv entrv by the de- 
fendant on 26-6-1962 (Exhibit 1). Long 
Prior to that on 23-5-1962 the plaintiff 
lodged information against his brother 
Basudev. This letter of the plaintiff dis- 
closes’ that his relationship with his bro- 
ther was verv bitter and there was everv 
likelihood of blood shed. The plaintiff 
requested the officer-in-charge of Mahul- 
pali . Police Station to. take appropriate 
steps for safeguarding his life and pro- 
perty. 


This document further refers to an 
earlier station diary entry dated 14-3- 
1962. On 25-5-1962 the plaintiff sent a 
report to the police making some com- 
plaint against the manner of proclama- 
tion in the mutation case instituted. by 
his father, the defendant. This shows 
that there was a mutation proceedins in 
which the plaintiff and the defendant 
were fighting each other, though the main 
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complaint of the plaintiff was against the 
manner of proclamation in the mutation 
case, On 19-6-1962 the second son of de- 
fendant, Basudev, lodged an information 
at Mahulpali Police Station making vari- 
ous allegations against the plaintiff re- 
garding breaking of the house, damage 
to the cowshed. removing articles during 
his absence, assaulting cows and child- 
ren and similar other allegations. 


In the aforesaid background the de- 
fendant lodged a station diary entry on 
26-6-1962 (Exhibit 1) in which the fol- 
lowing allegations were made. Four 

months previously when he sold some of 
his lands to raise money for his domestic 
purpose, the plaintiff objected and ab- 
structed the vendees to cultivate the 
lands, and his sons forcibly occunied all 
his movable and: immovable properties. 
He further alleged that they were also 
trying to evict him from his house though 
his wife was seriously ill and was on her 
death-bed, Twenty five days before 
lodging of-this station diary entry. both 
his sons threatened to kill him and chased 
him to assault him with stick but he ran 
away and was saved by intervention of 
some villagers. 
patra on one occasion locked him out of 
his house thereby forcing him to remain 
outside for about a week. 


About two mouths gaik the plaintiff 
broke open the lock of his house and re- 
moved some articles by force and when 
the defendant intervened he was threa- 
tened to be beaten.. The defendant fur- 


ther complained that both his sons were’ 


confiscating his agricultural implements 
and were dissuading his servants from 
serving him. in the consequence whereof, 
the lands were lying fallow. He also re- 
ported that his sons were also quarrelling 
amongst themselves regarding possession 
of the house and où one occasion removed 
the articles which he had procured ` for 
the treatment of his wife who was sick 
and bed-ridden. 


He also stated that some time before 
the lodging of his station diary. the 
5. D. O. Kuchinda came to the village 
and attempted an amicable settlement on 
21-6-1962 but nothing came out of it. On 
the very day, i.e. 26-6-1962 when the de- 
fendant made his station diary entry. the 
plaintiff also lodged an information with 
the police against his brother Basudev 
and the latters’ wife regarding breaking 
of the lock. Ultimately, the police sub- 
mitted a report to the S. D.O. for initiat- 
ing a proceeding under Section 107. Cri- 
mina] Procedure Code on 27-6-1962. ap- 
prehending serious breach of peace, 
against the sons of the defendant who 
were named as members of second party 
therein. 
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His son Basudev Moha- 


-{Pr, 6] Ori. 123 


It appears from an endorsement made 
at -the foot of Ext. C-dated 23-5-1962 that 
the said document had been made an an- 
nexure to the police report, Ext. 14. 


‘Similarly it alSo appears from an endorse- 


ment-in Ex. B, plaintiff’s report to the 
police. that the said document was also 
attached to the prosecution report (Exhi- 
bit 14). That apart, it- is also disclosed 
from the station (sic) made some in- 
dependent enquiry and found that on 
2-6-1962 the defendant called a panchavat 


-to settle up matters but his sons drove 


the panches out. and again. on 11-4-1962 
the plaintiff and his brother put a lock 
on the dwelling house thereby evicting 
the defendant and his sickly wife there- 
from. He also found on independent en- 
quiry that on 21-6-1962 Panchavat Samiti 
Chairman attempted a settlement but 
failed and that the defendant’s sons were 
adamant in their intransigent attitude to- 
wards. their father, 


Even after the submission of the 
police report, the plaintiff lodged two 
complaints with the officer-in-charge of 
Mahulpali Police Station, one on 7-7-1962 
(Ex, E) and another on 11-7-1962 (Ex. G) ' 
against his father imputing various hostile 
activities to the latter. Ex. D particular- 
ly corroborates the longstanding tension 
and animosity’ of the sons against their 
father, the defendant. Thereafter, the 
Officer-in-charge of the police station 
again submitted a report to the S. D. O. 
after getting Exhibits E and G from the 
plaintiff repeating his apprehension of 
likelihood of breach of peace and re- 
commending prohibitive measures to be 
adopted. It is only thereafter that the 


S. D. O. took cognizance under Sec. 107. 


Criminal P.~ C. on 21-7-1962 (Exhibit A). 
Notice under Section 114. Criminal P. C. 
was issued to the plaintiff on 23-7-1962 
and he was ultimately discharged on 
31- 12- 1963. 


It will be seen from the aforesaid 
narration of facts that apart from the soli- 
tary act of the defendant in lodging a 
station diary entry on 26-6-1962 whereby 
he brought some information to the notice 
of the S. I. of police expecting the latter 
to take such protective action as he 
thought fit, there was no other overt act 
done by him till the 107 proceeding was 
initiated by the S. D. O. It will be fur- 
ther seen that it is onlv on the second re- 
port of the police (Ex. F) that the S.D. O. 
agreed to initiate proceeding. The first 
report of the police {Exhibit 14). even if 
it be deemed to have been induced at the 
instigation of the defendant, absolutely 
bore no fruit as no prosecution was aun; 
ched on the basis thereof 

It appears that the defendant is ads 
mittedly the karta of the family, that the 
plaintiff and his brother Basudev were 


| 
| 
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lodging informations with the police 
against each other and that the plaintiff 
also was lodging information against his 
father who was a very old man at the 


time, aged 62 years, burdened with sick. 


wife and instead of being assisted by his 
sons in the treatment of his. wife, was 
troubled by them. It also appears from 
the} evidence that disinterested villagers 
reported to the police about the tension 
in the family of the defendant, One of 
thei reports lodged by the plaintiff against 
his| brother, already referred to indicates 
that there was likelihood of bloodshed if 
the| police did not take timely action. In 
fac plaintiff has admitted that he was 
residing in the family. dwelling house 
with his father, brother and mother after 
1961 till July, 1962 and that there was hot 
exchange of words between him and his 
te in the monthg of March to June, 
1962 


He has further admitted that he ae 
cri ed his father to be insane and gave 
wide publicity to it in the month of De- 
cember, 1961. This wag the attitude and 
behaviour of the plaintiff towards his 
father, even though the latter was send- 
ing: ‘him money for his studies up to B. A. 
degree. This state of affairs is amply 

TA rted by D.W.1, -the Ex-choukidar. 

frequent quarrel] between the bro- 
thers and amongst the father and his sons 
rega ding money and property and. break- 
ing open of the doors and locks and do- 
ing/all other high-handed «actions have 
been proved by D. W. 2. 


7T „In this state of evidence it is 
impossible to hold that lodging of the sta- 
tioni diary entry by the defendant on 
any mal (Ex. 1) was in bad faith or with 


any| malicious intent, All that the defen- 
did in making the station diary _ ta 
plaintiff has been able to establish any 


dan 
entry (Ex. 1) wag merely to provide in- 
formation to the police for the. purpose 
of taking such action as it thought fit. In 
the ‘context of evidence on record the 
averments of the defendant in that sta- 
ti diary entry appear to have. been 
honestly believed by him. Further. the 
initiation of 107 proceeding was not the 
iediate consequence of the station 
diary entry (Ex. 1). There is scarcely 
any' credible evidence that the defendant 
took any active part against the plaintiff's 
progecuiion after “lodging of that station 
entry till the proceeding under Sec- 
oar 107. Criminal P. C. was actually 
initiated by the 8. ae O., ma later or 
even during that proceeding till its ` ter- 
mination, In the circumstances the plain- 
tiff has failed to prove that the defendant 
prosecuted, him, 


8, As already indicated abate. 
various informationg were submitted to 
the police by the brothers against each 
other and by the plaintiff against defen- 


Ramesh Chandra v. Jagannath (S. K. Rav J.) 


A.L. R. 


dant. In one of the reports the plaintiff 
had stated that there was apprehension 
of boodshed. The defendant was a very 
old man of 62 years having a sickly wife 
on his hand, The plaintiff had tried to 
declare his father insane, which was obvi- 
ously with the object of grabbing the en- 
tire property, despite the fact that his 
father was meeting his educational ex- 
penses upto B. A. degree. Apart from 
the station diary entries made by the 
father and his sons, independent villagers 
also made reports to the police rewarding 
the tense situation in the family of the 
defendant. 


Even though the magistrate refused 
to take action on his first report (Ex. 11). 
the police’ repeated their reauest for 
taking necessary preventive action being 
very much apprehensive of breach of 
peace. It is on the latter report that the . 
magistrate took action and that it will 
appéar from Ex. 7, order in Criminal 
Misc, Case No. 42 of 1962. that the pro- 
ceeding. sought to be initiated on the basis 
of the station diary entry of defendant 
had been dropped. That indicates that 
No prosecution was launched on the basis 
of. the defendants station diary. entry 
(Ex, 1). Whatever that may be, these 
facts tend to establish that there was 
reasonable and probable cause for the 
defendant to lodge the- station diary 
entry (Exhibit 1); even if the ultimate 107 
proceeding be held to be the direct out- 
come of the station diary entry (Bx. 1). 
The plaintiff must.. therefore. be held to 
have failed to discharge his onus on this 
point also, 


- 9, On a E E of the entire evi- ` 
dence on record, both oral and documen- 
ry, I am also. not satisfied that the 


malicious intention of the part of the de- 
pare in lodging the station diary entry 
(Ext. 1). | 2 


10, In view of my aforesaid con- 
clusions, even though there was a prose- 
cution in which the plaintiff was ulti- 
mately discharged, the other ingredients 
indicated above to successfully establish 
a case of malicious prosecution have not 
been proved. In my opinion. the suit is 
entitled to be dismissed. 


11. In the result, this appeal fails 
and js dismissed with costs, 
Appeal dismissed with costs. 


Appeal dismissed. 
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AIR 1975 ORISSA 125 

G. K. MISRA., C. J. e 

Balaram Panda and another. Peti- 

tioners v. Achutananda Bariha and others. 

Opposite Parties, a 

Civil Revn, No. 309 of 1974, D/- 15-1- 
1975.* 

(A) Evidence Act (1872), Section 45 

— Examination of documents by expert 

— Whether must be done in Court pre- 

mises. (1968) 2 Mad LJ 48. Dissented 

om, 


The usual practice in Orissa is to 


send the documents to be examined to the - 


experts and obtain their opinion. If it 
becomes necessary to examine the expert, 
any of the parties is at liberty to do So. 
Heavy expenses are to be incurred bv the 
parties at the time when the exnert is 
examined as a witness.: In some cases 
the expert may not be examined or 
cross-examined at all. It would. there- 
fore, not be proper to lay down a 
rule saying that in no -circumstances 
the documents can be sent to the 
experts and the experts must be summon- 
ed always to examine the documents in 
the Court premises, However. it is open 
to the Courts in particular cases to direct 
that the examination would be held in 
the first instance within the Court pre- 
mises. (1968) 2 Mad LJ 48. Dissented 
from, | (Para 3) 
Cases Referred: Chronological Paras 
(1969) 2 Mad LJ 48 = ILR (1968) 1 Mad 
i 5 i l 

R. C. Patnaik, for Petitioners. 


ORDER :—.Balaram Panda (Plaintiff 
No. 1) is the son of Mst. Amulva 
Panda (plaintiff No. 2). 


for sale of the disputed property for 
Rs, 5,000/-. The stipulation was that 
title would pass on payment of conside- 
ration. A gale deed was accordingly. ex- 
ecuted on 31-12-1984, but no considera- 
tion was paid, In the written statement 
the defendants took the plea that on 1-1- 
1965 the entire consideration was paid 
and in token thereof a receipt was ob- 
tained. from the defendants. On 15-7-1974 


the plaintiffs filed two petitions to send. 


the alleged receipt to the Director of 
Printing and Stationery of Orissa Govern- 
ment Press and the revenue stamps used 
to the Central Stamp Store. Nasik Road 
for examination and report. The appli- 
cations were for examination of the car- 
tridge paper as well as the stamps. the 
plaintiffs’ plea being that thev were all 
subsequent to the year 1965. On 5-8-1974 


*(Against order of G. S. Patra, Sub. J.. 
Sonepur in T, S. No. 3 of 1973. D/~ 5-8- 
1974), 


BS/CS/A577/75/WNG 


Balaram v. Achutanandga (Misra C. J.) ~ [Prs. 1-3] 


-rejected the applications relying 


They entered - 
into an agreement with: the defendants ` 


‘Bombay (Maharashtra 7). 


. heavy and the poor 
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the applications were rejected by the 
learned Subordinate Judge and against 
nee order the Civil revision has been 


> Be The learned Subordinate Judge 
on a 
single Judge decision of the Madras High 
Court in (1968)-2 Mad LJ 48. (Narasimhan 
v. Narayan Chettiar), His Lordship made 
the following observation :— 


“Repeated instances have come to the 
notice of this Court when applications are 
lightly made for sending original docu- 
ments on which suits are filed, like pro- 
Missory notes and mortgage bonds, to the 
handwriting experts, the Court itself 
losing the custody of the documents, Re- 
Celpts containing signatures, the genuine- 
ness of which are in dispute are similar- 
ly sent to handwriting experts I am 
clearly of the opinion that this is a high- 
ly objectionable and a very bad proce- 
dure. Under no circumstances should a 
Court permit or allow the documents to 
Zo out of its custody. as such an evil 
practice ig attendant with various risks 
which are too obvious. to be mentioned. 
In the case of enquiries by Commissioners 
Or proceedings by Receivers. who are offi- 
cers of Court, they are permitted to have 
access to documents, as they are under 
the direct control, supervision and juris- 
diction of the Courts which appoint them. 
and there ig thus ample safeguard when 
original documents are taken by the Com- 
missioners or the Receivers, In my view 
the proper procedure in such cases would 
be only to permit the handwriting ex- 
pert to inspect the document in the Court 


: premises in the presence of some respon- 


sible officer. of the Court, and also if 
necessary permit the expert to have 
photographic copies of documents in the 
presence of the responsible officer of the 
Court. Any lapse in taking the necessary 
safeguards in this direction mav result in 
miscarriage of justice. besides creating 
complications,” 

Relying on the aforesaid passage the 
learned Subordinate Judge rejected the 
applications of the plaintiffs. 


3. With great respect to the learn- 
ed Judge the aforesaid observation so 
broadly laid down does not represent the 
correct legal position. It is well known 
that stamps are examined at Nasik in 
Similarly car- 
tridge papers are examined at different 
centres, Handwriting is to be sent to a 
handwriting expert living at a great dis- 
tance, IË in all cases the experts are 
summoned to Court to examine the stamps 
Or cartridge paper or handwriting or 
thumb impression in the Court premises, 
the expenses of litigation would be very 
litigants would be 
unable to meet such expenses, So far 


t 
z 
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Lalsaheb v. State 


A.L R. 


this! State ig concerned, the usual praf” Mad 943 and AIR 1964 Pat 83 and 1970-72 


tice! is to send the documents to the ex- 
perts and obtain their opinion. If it be- 
comes necessary to examine the expert, 
any|of the parties is at liberty to do so. 
Heavy expenses are to be incurred bv the 
Parties at the time when the expert is 
examined as a witness. In some cases the 
expert mav not be examined at all. There 
are l'ample instances when a party does 
not [choose to cross-examine the expert. 
It would therefore not be proper to lav 
down a rule saying that in no circum- 
stances the documents can be sent to the 
experts and the experts must be summon- 
ed always to examine the documents in 
the -Court premises. I am therefore not 
inclined to accept the aforesaid observa- 
tions as laying down ‘the correct rule 
though it is open to the Courts in parti- 
cular cases to direct that the examination 
would be held in the first’ instance within 
the Court premises, . ce 

4, Following the practice preva- 
lent/in this State I would direct that the 
for. | The be sent to experts as prayed 





for.| The impugned order .is set aside 
and ! the civil revision is allowed. As 
there ig no appearance for the other side 
there would be no order as to costs. 

l | Revision allowed. 


| AIR 1975 ORISSA 126 = 

E S. K. RAY, J. . T 

Lalsaheb Nabin Chandra Bhani Deo 

and another, Appellants v. The State of 
Orissa. ‘Respondent, `. ~ 


irst Appeals Nos. 65 and 82 of 1968, . 


D/- 6-1-1975," _ 
_ (A) Land Acquisition Act (1894), Sec- 
tions 25 (2) and 9 (3) — Absence of pro- 
per notice. under Section 9(3) — Bar 
under Section 25 (2) does not apply. - 
Unless proper notice under Section 9 
(3) is served on the claimants they cannot 
be debarred. under Section 25 (2) to make 
a claim for higher compensation before 
the Court on the ground that they had 
omitted to make such a claim before the 
Collector, Thus. where the notice under 
Section 9 (3) merely gave only three davs 
notice instead of 15 clear days’ notice as 
required by that section, and the Court 
has accepted this as a sufficient reason 
for not making anv claim before the Land 
Acquisition Officer pursuant to that-notice, 
the Court has 
tion 25 (2) to award a higher sum than 
that awarded by the Land Acquisition 
Officer, AIR 1930 Cal 471 and AIR. 1953 


*(From order of B. C. Kanungo, Sub. J. 
Baripada, D/- 27-1-1968). , 


BS/CS/A583/75/KSB 


jurisdiction under Sec- 


Bom LR 862. Relied on. (Para 5) 


_ (B) Land Acquisition Act (1894), Sec- 
tion 23 — Market value — Determination 
Of, on date of Section 4 notification — 
Principles, 

Where the acquired land is situated 
in an important locality of the town. in 
estimating the market value of the land 
on the date of Section 4 notification, with 
reference to sale transactions. of similar 
lands of earlier years, 25 per cent of the 
average market value deducible from 
these sale deeds has to be added to that 
average towards potential value so as-to 
reach the market value at the time of 
notification under Section 4 of the Act. 
(1968) 34 Cut LT 1043 and AIR 1962 
Orissa 21, Relied on. ° (Para 6) 

Tf by the acquisition the remaining 
land has been truncated into two small 
areas depriving ‘one’ piece of the facility 
of access to the public road and practical- 
ly rendering the other piece useless to 
the claimant he is entitled to some amount 
on account of loss by severance. 

a (Para 6) 
, (C) Land Acquisition Act (1894), Sec- 
tiong 28 and 34 — Interest payable under ` 
— Sum awarded not paid though posses- 
sion taken earlier — Award enhanced 
under Section 18 — Claimant entitled to 
interest at six per cent, 

The sum awarded by the Collector 
was Paid to the claimants on ' 4-5-1967 
though possession was taken on 1-11-1966 
and thereafter no further amout had bee. 
paid even though the award was enhancea 
by the Sub-Judge under: Section 18. 


‘Held on further appeal to the High 
Court that the claimant was entitled to 
interest at the rate of six per cent per 
annum on the total amount adjudged in 
this appeal from 1-11-1966 till 3-5-1967 


-and thereafter interest at the same rate 


of Six per cent per annum on the excess 
amount over the award of the Collector 
from 4-5-1967 till the date of payment. 


This interest ig payable both under 
Sections 28 and 34. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1973 Orissa 173 = (1973) 1 Cut WR 

177 (FB) 5 
sea 72 Bom LR 862 = ILR (1971) Bom 


(1968) 34 Cut. LT 1043 6 
AIR 1964 Pat 83 9 
AIR 1962 Orissa 21 = 27 Cut LT 185 6 
AIR 1953 Mad 943 = (1953) 2 Mad LJ 568 


5 
AIR 1931 Mad 50 = 59 Mad LJ 911 5 
AIR 1930 Cal 471 = 34 Cal WN 323 5 
AIR 1930 Mad 836 = 60 Mad LJ 410 5 
In F. A, No. 65 of 1968 i 

R. C. Patnaik. S. C, 
P. K. Misra, 


Adhikari and 
for Appellants: Advocate 
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General and Standing Counsel. for Res- 
pondent. 
In F. A. No. 82 of 1968 . 


Advocate General and Standing Coun- 


sel, for Appellants; R. C. Patnaik. for 
Respondent, 
JUDGMENT :— Both these appeals 


arise out of the decision of the Sub-Judge, 
Baripada dated 27-1-1968 passed in a re- 
ference under Section 18 of the Land Ac- 
quisition Act (hereinafter referred to as 
the ‘Act’). 

2. The appellants in First Appeal 
No. 65 of 1968 are the respondents in the 
connected First Appeal No. 82 of 1968 
and were owners of the lands comprising 
of 77 decimals out of plot No. 1731A and 
plot No, 1732A in khata No. 2/621 situat- 
ed in Ward No. Il of Baripada Municipa- 
lity, Preliminary notification under Sec- 
tion 4 (1) of the Act was published in the 
Orissa Gazette on 25-8-1966 declaring 
that the aforesaid lands were needed for 
the public purpose of construction of 
Head Post Office building at Baripada. 
Possession of the lands was taken on 1-11- 
1965 and thereafter the Land Acquisition 
Officer made the award on 16-3-1967 
granting a sum of Rs. 41,830.35 towards 
compensation of the land at the rate of 
Rs. 54,335 per acre, At the instance of 
the claimants the Land Acquisition Offi- 
cer referred the matter to the Court 
under Section 18 of the Act for determi- 
nation of the amount of compensation 
payable to the claimants. The reference 
was registered as Misc, Judicial Case No. 
44 of 1967 in the Court of the Sub-Judge. 
Baripada, The learned Sub-Judge grant- 
ed compensation as follows:— 

(a) Rs, 55,815/- towards the value of 
the land at the rate of Rs. 2,000/- per 


th. . 

(b) Rs. 8.372.25 as statutory compen- 
sation. i 
The aggregate amount of compensation 
determined. by the Court was Rs. 64.187.25. 

3: The claimants had omitted’ to 
make any claim before the Land Acaui- 
sition Officer, but claimed compensation 
of Rs. 1.85,000/-. plus 15 per cent solatium 
before the Court, The Sub-Judge, as 
stated above, enhanced the compensation 
by Rs. 12,000/- and, odd. but did not grant 
any: interest. Being dissatisfied with the 
inadequate enhancement of the compen- 
sation the claimants- .have-filed First Ap- 
peal No. 65 of 1968. The Land Acauisition 
Officer, on the other hand, being aggriev- 
ed by the enhancement, has preferred 
‘First Appeal No. 82 of 1968. Therefore. 
both these appeals have been heard to- 
gether and will be governed bv this 
judgment. 

4. Mr. Patra. the learned Stand- 
ing Counsel, for the Land Acauisition 
Officer has raised the following points :— 


Lalsaheb v. State (S, K. Ray J.) 
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(1) The claimants having failed to 
file their claims for compensation in. pur- 
suance of the notice under Section 9 of 
the Act, the Sub-Judge had no jurisdic- 
tion to award a higher sum than the 
amount awarded by the Land Acquisition 
ro in view of Section 25 (2) of the 

ct, 

(2) The learned Sub-Judge having 
rejected the sale deeds filed. on behalf of 
the claimants from consideration, and 
having accepted the valuation of the 
Ext. A as the correct valuation, should 
not have enhanced the compensation. but 
Should have awarded the same on the 
basis of Ext. A itself, 

The learned counsel for the claimants- 
appellants contended :— 

_ (1) Since notice issued under Sec- 
tion 9 (3) of the Act did not give 15 clear 
days notice as required by sub-section (2) 
of Section 9 of the Act it was invalid. and 
consequently the penal provisions of Sec- 
tion’ 25 of the Act cannot be invoked and 
the claimants cannot be debarred from 
making a claim before the Court in a re- 
ference under Section 18 of the Act for 
a sum higher than the amount awarded 
by the Land Acquisition Officer. 

(2) The sale deed. Ext. A should not 
have formed the sole basis of determina- - 
tion of compensation by the Sub-Judge 
inasmuch as the claimants led evidence 
to show that the land was, for the reasons 
disclosed in the evidence. sold for a price 
less than the market price, 

(3) Interest should have been grant- 
oe under Sections 28 and 34 of the 

ct, 


5. I will now proceed to deal with 
the first contention of Mr. Patra. Though 
it has been held by this Court in the case 
of Collector, Cuttack v. Mayadhar Sahu. 
AIR 1973 Orissa 173 (FB) that the provi- 
Sions of Section 9(3) of the Act as to 
notices are only directory and. non-com- 
pliance or imperfect compliance with them 
will not make the proceeding of the col- 
lector invalid or render the award ulti- 
mately passed under Section 11 a void 
one, nevertheless, for the purpose of Sec- 
tion 25 of the Act. which is a penal pro- 
vision, the provisions of Section 9 of the 
Act in the matter of giving notice should 
be fully complied with. 

Sub-section (1) of Section 9 of the 
Act directs the collector to cause public 
notice -to be given at convenient places 
on or near the land to be taken stating 
that the Government intends to take pos- 
session of the land, and that claims to 
compensation for all interests in such land 
may be made to him. That notice shall 
further state the particulars of the land 
so needed and shall: reauire all persons 
interested in the land to appear personal- 
ly, or by agent. before the collector at 


ar 
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a time end place therein mentioned (such 
time not being earlier than fifteen days 
after the date-of publication of the 
notice), and to state the nature of their 
respective interests in the land and the 
amotint and particulars of their claims to 
compensation for such interest, Sub-sec- 
tion | (3) of that section also directs the 
le ae to serve notice to the same effect 
e occupier of the land, The expres- 
“to the same effect? occurring in 
sub-section (3) means that fifteen clear 
days must elapse between service of the 
notice and the date and time on which 
the jnoticee ig required to appear and 
make his claim, In this case the claimants 
were known to have interest in the land. 
Notice under Section 9 (3) of the-Act was 


Aiea 


served on the claimants on 15-11-1966- 


and|they were required to appear: on 
18-11-1966 and to make their claim 
‘the amount of compensation for the lands 
acquired. They, therefore, did not get 
15 clear days notice to make their claim. 
Sub-section (2) of Section 25 of the Act 
pre ides that when the applicant has re- 
to make such claim or has omitted 
moa sufficient reason {to be allowed 
by the Judge) to make such claim. the 
amount awarded by the Court shall. in 
no case exceed the amount awarded by 
Ithe Collector. But if, in the opinion of 
the Judge, there is sufficient reason for 
suchi omission, then he may award an 
amount in excess of the amount awarded 
by the Collector towards compensation. 


Undisputably the notice under Sec- ` 


tion 9 (3) of the: Act served on the 
claimants ig defective, When they ap- 
peared before the Collector the latter 
also | did not apprise them of the penal 
consequences” arising out of their refusal 
or omission to make a claim as to amount 
compensation, The Sub-Judge also 
appears to have treated the absence of a 
proper notice under Section 9 (3) of the 
Act as a sufficient cause explaining the 
failure or omiss on the part of the 
claimants to make their claim for com- 
pensation before the Collector. On a 
perusal of the decisions cited on behalf 
of the claimants, I am of opinion that 
the better judicial view is. that the bar 
of. Séction 25 (2) does not apply to cases 
in which proper notice under Section. 9 (3) 
hag not been served upon the claimants. 


Tn the case of Tara Prasad 
v. Secretary of State. 








„Hh 


ave ithem clear fifteen days notice. It 

eld that such notice is not valid in 
a and, accordingly. it would be abso- 
lutely wrong to prevent the claimants 
from | asking for proper compensation on 
a reference made by the Collector to the 
Court under Section 18 of the Act. In 
-guch 1a ‘case it is not possible to apply 


Lalsaheb v. State (S. K. Ray J.) 


Challiha 
AIR 1930 Cal 471 


' auth a claim before the Collector. - 
notice served on the claimants did not - 


F 
 ALLR. 


the penal provisions of Section 25 against 
the claimants. 

In the case of N. M. Venkatarama 
Iyer v. Collector of Tanjore, AIR 1930. 
Mad 836, only nine days notice was given 
to the claimants under Section 9 (3) of 
the Act, It was there held that omis- 
Sion to give fifteen davs clear notice as 
required under Section 9(3) of the Act 
constitutes sufficient cause within the 
meaning of Section 25 (3) of the Act. The 
claimants were, therefore. not debarred 
from asking for higher| compensation than 
the amount awarded by the collector be- 
fore the Court, 

Similarly, in the case of Disfrict Lab- 
our Officer, Amalapuram v. Veeraghanta 
Venkatasubrahamanya Sastri, AIR 1931 
Mad 50 it was held that there being no 
Clear fifteen days notice. the claimant was 
not precluded from putting forward his 
a for higher compensation before the 

ou 


In the case of V. yV. Submania 
Chettiar v.. State of Madras, AIR .1953 
Mad 943 it was held that Section 25 of 
the Act being a penal provision must be 
applied only in cases where there ig clear 
and convincing proof of a deliberate re- 
fusal or an omission or a failure, without 
justifiable reason, to make such a claim 
after having .been made aware of the 
consequence of such a refusal or omission. 


- To the same effect is the case of State 
of Bihar v, Anant Singh. ATR 1964 Pat 
83. It was held there that Section 25 (1) 
of the Act can be resorted to only if it is 
proved to the satisfaction of the Court that 
the claimants had omitted or refused to 
make any claim to compensation after 
service of valid notice under Section 9 (3) 
of the Act. 


In the case of Piroia Cawasii v. Spe- 
cia] Land Acquisition Officer. (1970) 72 
Bom LR 862 it was held that bar under 
Section 25 (2) of the Act does not apply 
to cases in which proper notice under 
Section 9 (3) has not been served on the 
claimants. 


From the aforesaid decisions it ie ap- 
parent that the overwhelming judicial 


‘opinion js that unless proper notice under 


Section 9 (3) is served on the claimants 
they cannot be debarred under Sec. 25 (2) 
of the Act to make a claim for ‘higher 
compensation | before ‘the Court.on the 
ground that they had omitted’ to ma 

at 
apart, absence of giving en clear days 
notice to the claimants has been accept- 
ed as sufficient reason by the Sub-Judge 
for the claimants omitting to make their 
claim before the Land Acauisition Officer 
pursuant to the notice under Section 9 (3) 
of the Act which merely gave three days 
notice in place of fifteen days notice 
atatutorily required, For the aforesaid 
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December 1930 Rewat Lal having died his 
surviving widow Shilwanti Kuer containued to 
remain in ion thereof. The land con- 
tinued to stand recerded in the Jamabandi 
in the name.of Rewat Lal and his widow 
was not disturbed in her possession. On the 
18th March, 1943 Shilwanti sold the house 
together with her interest in the plot of land 
(which she had nene) to one Murlidhar and 
delivered possession of the property to the 
vendee. Murlidhar executed a lease in favour 
of the Secretary of State for India for 4 


period of 30 years at a rental of Rs. 6/- per 


annum on July 19, 1944. On these facts and 
in these circumstances their Lordships of the 
Supreme Court held that at the date. when 


the lease was executed in favour of Murlidhar - 


by the Secretary of State there was no sub- 
sisting lease in favour of any one and that 
when he executed a lease not for the un- 
expired period of the original lease, but a 
fresh lease for 30 years, an inference could 
be easily drawn that the original relationship 
of landlord and tenant had been duly deter- 
mined, and a fresh relationship of lessor and 
lessee was brought into existence in the year 
1944 in favour of Murlidhar. In the present 
case it will be seen on the findings of both 
the Courts below that on the date defendant 
No. 1 is said to have executed a town lease 
in favour of the Deputy Commissioner of 
Palamau he was merely a co-sharer represent- 
ing the interest of all the cosharers. The 
period of lease in favour of the joint co- 
owners was still subsisting, there had been 
no determination or extinction of the sub- 
sisting lease which enured to the advantage 
of the appellants also. On the. finding that 
defendant No. 1 was not in exolusive 
possession but was merely a cosharer 
paying rent and taxes not in his own ; 

ut on behalf of all the cosharers, there is no 
reason why the provision of Section 90 of 
the Indian Trusts Act be not applicable to 
the facts of the present case. As was held 
by a Bench decision of the Calcutta High 
Court in Suraj Ratan Thirani v. Azamabad 
Tea Co. Ltd, (AIR 1955 NUC (Cal) 2867), 
where a lease by Crown stands in the name 
of A, prima facie the title rests solely in A. 
But where it was found that the lease was 
renewal of an old lease, interest in which at 
the date of expiry of the old lease was vested 


in A and other heirs of the last lessee, and - 


it was also found that A had taken the rene- 
wal in his name alone in breach of the trust, 
the lease, even tho in the name of A 
would enure for the benefit of all those in 
respect. of whom he was in the position of a 
trustee. Reliance in this connection was 
placed on a decision of the Judicial Com- 
mittee of the Privy Council in Deo Nandan 
Prashad v. Jauki, Singh (AIR 1916 PC 227). 
The aforesaid judgment of Calcutta Hi 
Court went up to the Supreme Court. On 


facts of that case in, the case of Suraj Rattan 
Thirani v. Azamabad Tea Co. Ltd., (AIR 

1965 SC 295) at page 301 it was observed by 
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Ayyangar, J., who delivered the judgment on 
behalf of the Court, approving the principle 
laid down by the Calcutta High Court, thus: 

“Closely analysed the material aliegations 
to found the cause of action on which reliefs 
were claimed in the present suit were (1) That 
the Tea Estate was originally the property of 
estate was in- 
herited by his 8 sons, his 3 widows and 2 
daughter. That the registration of the estate 
in the name of Md. Ismail was as a co 
sharer, the property belonging beneficially to 
all the heirs. This nosition was not altered 
by the termination of the first lease and its 
renewal in 1928 for a further period of 30 
years. - All the co-heirs lived as a joint family 
with a common mess and hence there was no 
question of any adverse possession by Md. 
Ismail whose possession was not as sole pro- 
prietor or exclusive,” 


The principle enunciated as aforesaid is fully 
applicable to the facts of the present case. 
Mr. Mazhar Hussain, learned counsel for the - 
contesting respondents, mildly urged that the 
question with regard to the applicability of 
either Section 88 or Section 90 of the Indian 
Trusts Act being a mixed question of fact 
and law, this Court should not take notice 
of the provisions aforesaid, as the point was 
not canvassed before the Courts below. This 
submission has to be stated merely to be re- 
jected. On the concurrent findings of fact 
recorded by both the Courts below, the ques- 
tion of law squarely covers the point and I 
fail to see as to how any further investiga- 


` tion of facts would be necessary in order to 


attract the provisions with regard to the rights 
of beneficial co-owners. i 


6. For the reasons stated above, in 
view, the judgment of the lower appellate 
Court is not based upon an appreciation of 
the correct principles of law involved and is 
liable to be set aside. This appeal, accord- 
ingly succeeds and is allowed with costs, the 
judgment and decree of the lower appellate 
Court is set aside and those of the trial Court 
restored. l 

S, N. P SINGH, C; J. im I apree, 


Appeal allowed. 
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A. F. A. D. No. 713 of 1971, DJ- 
22~11-19:74.* 
(A) Evidence Act (1872), S, 116 — 
Tenant, including a tenant holding over, 
is estopped from denying landlord’s title. 


*(Against decision of Chandra Maule- 
shwar Prasad, 2nd Addl. Dist. J., Ha- 
zaribag, D/ 30-10-1971.) 
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(Bihar Buildings (Lease, Rent and Evic- 
tion) Control Act (1947), S. 2 (1)). 
This is so even if the description of 
a person as the landlord in the rent-deed 
pe be the result of fraud. Then again 
;2 (1) of the Bihar Buildings (Lease, 
mee and Eviction) Control Act, 1947, spe- 
cally defines expression ‘tenant as in- 
cluding a person continuing in possession 
after the termination of his tenancy. AIR 
1937 PC 251, Rel. on; ATR 1972 SC 2526, 
Dist. (Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1972 SC 2526 = (1973) 1 SCR 850 3 
mae 1968 Pat 415 = 1968 BLJR 447 (HB) 


AIR 1937 PC 251 = 64 Ind App 311 i 

| Sudhir Chandra Ghose and K. D, De, 

for Appellant; S. S. Asghar Hussain and 
Abdus Salam, for Respondent. 

JUDGMENT :—— This second appeal 

by| the plaintiff raises an interest- 

ing question of law. In order to appreci- 


ate the said question, it is necessary to 


state the relevant facts of the case. On 
the Ist September, 1966, the plaintiff in- 
ducted the defendant as a tenant for a 
fixed term of eleven months with respect 
to two rooms of a house bearing Mpl. 
holding No. 338 in Ward No. IV of the Gi- 
. ridih ape oa on a monthly rental of 
Rs. 35 (vide Ext. 2). According to the 
plaintiff's case, the defendant defaulted 
in payment of the rent from the month 
of, ,May, 1967 and accordingly, he deter- 
mined the tenancy by a notice under 
Section 106 of the Transfer of Property 
Act on the expiry of the month of Sep- 
tember, 1967. and, thereafter, he institut- 
ed.the present suit for the eviction of the 
defendant on the grounds of (1) expiry 
of the period of lease, (2) default in pay- 
ment of rent and (3) personal necessity. 


' The defendant in his written state- 
ment admitted the execution of the afore- 
said Kirayanama (Ext. 2) and taking pos- 
‘session of the premises in question on 
that basis and also. to have paid the rents 
to ithe plaintiff till April, 1967. But, he 
took a defence that the said Kirayanama 
was itself a fraudulent document, and, 
when he became aware of this fact that 
the real owner was a different person, he 
started paying rent to him from the 
month of May. 1967. His further case was 
that he had already vacated the premises 
and given possession to the real owner 
who had let out the premises to one Md. 
Usman, his relation. , 

: On an application of the plaintiff, an 
ides under Section 11-A of the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947 (hereinafter referred to as 
‘tthe Act’) was passed against the defen- 
dant directing him to deposit the arrears 
of rent as also the current and future 
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rents in favour of the plaintiff, The said 
order was also affirmed by this Court in 
Civil Revision No. 773 of 1968. The de- 
fendant, however, committed default in 
complying with the said order under 
Section 11-A of the Act, and. accordingly, 
his written statement was struck off. In 
spite of the rejection of the written state- 
ment, in view of the Full Bench decision 
of this Court in Mahabir Ram v. Shiva 
Shanker Prasad, 1968 BLJR 447 = (AIR 


1968 Pat 415) (FB), the defendant was- 


allowed to press the case of want of title 
of the plaintiff in respect of the suit 
premises. 


2. On behalf of the plaintiff, it 
was contended in the courts below that 
in view of the provisions of Section 116 
of the Evidence Act, the defen Jant was 


estopped from denying the right of the 


plaintiff to institute the present suit for 


eviction. Both the courts below, however,. 


have rejected this plea advanced on be- 
half of the plaintiff and have dismissed 
the suit on the finding that the Kiraya- 


nama itself was a fraudulent document, ` 


and, therefore, the transaction of letting 
out of the premises by the plaintiff to the 
defendant was vitiated and, accordingly, 
the principles of estoppel contained in 
Section 1186 of the Evidence Act- could 
not debar the defendant to raise this 
question. Accordingly the courts below 
proceeded to determine this question and 
held that the plaintiff was not the 
owner of the premises in question, and 
was not entitled to a decree, 


3. In this Court, Mr. S, C. Ghose, 


appearing for the plaintiff-appelant, has 
seriously challenged the 1 ity of the 
aforesaid findings, According to the learn- 
ed counsel, the defendant having entered 
upon: the premises by virtue of the ten- 
ancy in question so much so that he even 
paid the rent from the said date till 
April, 1967, was estopped from denying 
that the plaintiff was not his landlord at 
the beginning of the tenancy. Reliance 
was placed by him on a decision of the 
Judicial Committee in the case of Kumar 
Krishna Prosad Lal Singha Deo v. Bara- 
boni Coal Concern Ltd, (AIR 1937 PC 
251). In this case, it has been clearly laid 
down that neither a tenant mor anyone 
claiming through a tenant shall be heard 
to deny that the particular landlord hed 
at that date a title to the property. It 
has been further laid down that what 
all such persons are precluded from 
denying is that the lessor had a title at 
the date of the lease and there is no ex- 
ception even for the case where the lease 
itself discloses the defect of title. The 
contention of the learned counsel seems 
to me to be i 
cepted, 


ble and must be ac-| - 
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4, Mr. Asghar Hussain, appearing 
on behalf of the defendant, however. con- 
tended that after the determination of 
the tenancy by a notice under Section 106 
of the Transfer of Property Act, the 
defendant ceased to be a tenant and to 
have any estate or interest in the premi- 
ses occupied by him, and, as such, the 
infirmity. even if any, as contemplated 
under Section 116 of the Evidence Act, 
will cease to have any application on the 
institution of the suit.. Learned counsel 
placed reliance in support of this propo- 
sition upon a decision of the Supreme 
Court in the case of J. C. Chatterjee v. 
Sri Kishan Tandon (AIR 1972 SC 2526). 
The argument of Mr. Asghar Hussain is 
fallacious on the face of it and must be 
rejected. Even, according to the conten- 
tion of the learned counsel and the au- 
thority relied upon by him, the status 
of the defendant became that of a ‘sta- 
tutory tenant’ after the determination 
of the tenancy in October, 1967, Before 
the said date, his position must be held 
to be that of a tenant. What a tenant is 
precluded from denying thus is the right 
of the plaintiff as such at the beginning 


f the tenancy, that is, his title to the . 


o 
paina aT ies Hi . 
property which was let out by him on the 
date when the tenancy began, that is, on 
the ist September, 1966. Under the 
Kirayanama aforesaid,.the defendant was 
certainly a tenant and, the theory of 
estoppel would have application with 
full force against him so far as the denial 
of the title of-the plaintiff on the said 
date is concerned, which actually he pur- 
ported to do in the suit, The authority 
cited, therefore, does not support the 
contention raised on behalf of the defen- 
dant, There is yet another answer to this 
plea of Mr. Hussain. Section 2 (1) 
of the Act defines a ‘tenant’ and sub- 
clause (i) thereof includes a person con- 
tinuing in possession after the termina- 
tion of the tenancy in his favour. By this 
extended definition of a ‘tenant’ as occur- 
ting in the Act in question which will 
govern the case in hand, the principles 
laid down in the authority of the Sup- 
reme Court will, therefore, have no appli- 
cation to this.case; and, in spite of the 
determination of the tenancy, the defen- 
dant continued to be a tenant and bound 
by the disability of estoppel contained in 
Section 116 of the Evidence Act. 


5. For the foregoing reasons, in my 


opinion, therefore, the courts below- have 
committed an apparent error of law in 
deciding the question of paramount title 
against the plaintiff on the facts of the 
_ present case. I would accordingly, allow 

the appeal, set aside the judgment and 
decree of the courts below and decree 
the suit of the plaintiff. As the question 
involved was a bare question of law, I 
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will not saddle the respondent with the 
costs of this Court. 
HS Appeal allowed. 
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S. N. P. SINGH AND NAGENDRA 
PRASAD SINGH, JJ. 


Bihar State Road Transport Corpora- 
tion, Petitioner v. State Transport Appel- 
late Tribunal and others; Respondents. 

- Civil Writ Jurisdiction Case No. 147 
of 1973, D/- 26-7-1974. 


(A) Road Transport Corporations Act 
(1939), S. 20 read with S. 2 (c), S. 63 Pro- 
viso (1) — Starting and terminal points 
of the route situate within the State of 
Bihar — 36 miles of the route falling in 
State of West Bengal — Permit counter- 
signed by State Transport Authority of 
West Bengal — Case falls under S. 63, 
Proviso (2) and not under S, 20. 


Every part of the route which lies 
in another State cannot be deemed to be 
an extended area within the meaning of 
Sec. 20, read with -Sec. 2 (e). Sec. 20 is 
attracted when a Corporation, in the pub- 
lic interest, wants to extend the operation 
of its road transport services to a route 
or area outside the State. That means the 
initiative must be of the Corporation and 
then only the formalities of Sec. 20 have 
to be observed. (Para 13) 


From the second proviso to Sec. 63 


(1) it is apparent that in a case in which 


the ‘starting point and the terminal point 
of the route are situate within the same 


. State, but a part of such route Hes in any 


other State, but the length of which part 
does not exceed sixteen kilometres, no 
such counter-signature is required. In 

case the portion which was within 
the State of West Bengal was about 36 
miles. As such the proviso was not at- 
tracted, But, then, reading the substan- 
tive sub-section (1), along with the Pro- 
viso, the permit in such cases to be valid 
required counter-signature by the State 
Transport Authority of the area concern- 
ed, Since this formality was complied 
with both at the initial stage as well as 
at the time of renewal the permit granted 
in favour of the Corporation was a valid 
permit. The 36 miles of the route lying 
in the State of West Bengal will neither 
make the route an inter-State route nor 
will it be deemed to be an extended area 
within the meaning of Sec. 2 (c). Sec. 63 
(1) read with its second proviso specifi- 
cally covered the case. (Paras 14, 15) 
Cases Referred: Chronological Paras 
AIR 1974 SC 669 = (1974).1 SCC 295 12 
AIR 1973 SC 534 = (1973) 2 SCR 925 11 
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AIR 1965 SC 1848 = (1966) 1 SCR 87 10 
AIR 1960 Bom 278 = 61 Bom LR 1572 14 
AIR 1960 Pat 506 = 1960 BLJR 427 14 

Balbhadra Prasad Singh, Advocate- 
General, Bihar and Lakshman, Sharan 
-Sinha, for Petitioner; Basudeva Prasad, 
Radha Mohan Prasad, Saptmi Jha, Naren- 
dra, Prasad, Anil Kumar Sinha and Mrs. 
R. Sharma, for Respondents. 

NAGENDRA PRASAD SINGH, J.:— 
This is an application by the Bihar State 
Road Transport Corporation (hereinafter 
referred to as the “Corporation”) under 
Articles 226 and 227 of the Constitution 
of India for quashing an order, dated the 
2ist November, 1972, passed by the State 
Tratsport Appellate Tribunal, Bihar 
(hereinafter referred to as the “Appel- 
late Tribunal’), in exercise of its powers 
under- Section 64 of the Motor Vehicles 
Act, 1939, setting aside a resolution of the 
Chota Nagpur Regional Transport Au- 
thority (hereinafter referred to as the 
“Regional Transport Authority”) granting 
renewal of a permit in favour of the Cor- 
poration for the route Jamshedpur- 
Hazaribagh via Chas, Peterwar, Gola and 
Ramgarh. A copy of the order of the Ap- 
pellate Tribunal is Annexure 'l’ to the 
writ application. 


| 2. For the aforesaid route appli- 
cations were invited for prant of a stage 
carriage permit. The Corporation was an 
applicant for the same, and, after due 
consideration, the permit was granted in 
favour of the Corporation for the said 
route in the year 1965 for a period of five 
. years. The permit was duly counter-sign- 
ed by the State Transport Authority of 
West Bengal in accordance with the pro- 
vision of Section 63 (1) of the Motor 
Vehicles Act, because a portion of the 
route lies in West Bengal. The route 
starts from Jamshedpur, in the territory 
of Bihar and, passing through Adardih, 
Purulia, Sardih Border, Chas and -Ram- 
garh, terminates at Hazaribagh. The 
length of the route is about 152 miles. 
The portion between Adardih and Sardib 
Border, covering a distance of about 36 
miles, lies within the State of West Ben- 
gal. Before the expiry of the term of the 
permit, the petitioner Corporation made 
an ‘application for renewal of the said 
permit in accordance with the provisions 
of Section 58 of the Motor Vehicles Act. 
The said application was duly published 
in the prescribed manner and objections 
were filed by several persons, including 
r ndent No. 3. Respondent No. 3 also 
filed a separate application for grant of 
a fresh permit for the said route, The 


Regional Transport Authority, after hear- 


ing. the parties concerned, rejected the 
applications filed for grant of fresh per- 
mit and renewed the permit in favour of 
the: Corporation by its resolution (Anne- 
xure ‘9’? to the writ application). 
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8. _ Being aggrieved by the said 
resolution of the Regional Transport Au- 
thority, respondent No. 3 filed an appeal 
before the Appellate Tribunal, which was 
ultimately decided in favour of respon- 
dent No. 3 holding that the renewal of 
the permit in favour of the Corporation 
was illegal due to the non-compliance 
with the provisions of Section 20 of the 
Road Transport Corporations Act, 1950 
(hereinafter referred to as the “Corpora~ 
tion Act”) inasmuch as the route in ques- 
tion was an inter-State route. The Tribu- 
nal further held that respondent No. 3 
bas entitled to get a permit for the said 
route. 


Å. Learned Advocate-General, ap- 
pearing for the petitioner-Corporation, 
has submitted that the aforesaid findings 
of the Appellate Tribunal were miscon- 
ceived in law and, on the facts and in the 
circumstances of the case, there was no 
question of applicability of Section 20 of 
the Corporation Act. He further submit- 
ted that the route in question is not an 
inter-State route, as wrongly held by the 
Appellate Tribunal, rather, it ts an intra- 
State route. 


5. Under Section 3 of the Corpo- 
ration Act, the State Government, having 
regard to the advantages to the public 
and the desirability of co-ordinating any 
form of road transport with any other 
form of transport, and the desirability of 
extending and improving the facilities for 
road transport to any area, ‘may by noti- 
fication in the Official Gazette, establish 
a Road Transport Corporation for the 
whole or any part of the State under such 
peed as may be specified in the notifica- 

m”. ` 
6. Section 18 of the Corporation 


Act provides the general duty of the Cor- 


poration, and it reads as follows:— 

“Tt shall be the general duty of a 
Corporation so to exercise its powers as 
progressively to provide or secure or pro- 
mote the provision of an efficient, ade- 
quate, economical and properly co-ordi- 
nated system of road transport services 
in the State or part of the State for which 
it is established and in any extended 
area : x 


Provided that nothing ‘in this section 
shall be construed as imposing on a Cor- 
poration, either directly or indirectly, 


any form of duty or Hability enforceable . 


by proceedings before any Court or Tri- 
bunal to which it would not otherwise be 
subject.” | 

7. Section 19 of the Corporation 
Act prescribed the powers of the Corpo- 
ration. Sub-section (1) (a) of this section 
which is relevant for our purpose, reads 
thus: 

(1) Subject to the provisions of this 
Act, a Corporation shall have power-— 


5 
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(a) to operate road transport services 
in the State and in any extended area, 
* * 7 


This sub-section empowers the Corpora- 
tion to operate road transport services in 
the State and in any “extended area”, 
The expression “extended area” has been 
defined in Section 2 (c) of the Corpora- 
tion Act in these words: 

“extended area’ means any area or 
route to which the operation of any road 
transport service of a Corporation has 
been extended in the manner provided in 
Section 20.” 


8. Section 20 of the Corporation 
Act prescribes the procedure by which, 
if a Corporation considers it to be expedi- 
ent in the public interest, it can extend 
the operation of any of its road transport 
services to any route or area situated 
within another State and that area will 
be deemed to be an extended area within 
the meaning of Section 2 (c) of the Cor- 
poration Act. Section 20 reads as under: 

“20 (1) If a Corporation considers 
it to be expedient in the public interest 
to extend the operation of any of its road 
transport services to any route or area 
situated within another State, it may, 
with the permission of the State Govern- 
ment, negotiate with the Government of 
the other State regarding the proposed 

on: 

(2) If the Government of the other 
State approves the proposed extension, 
the Corporation shall prepare a, scheme 
for the purpose and forward the same to 
the other Government for its consent, 
and after such consent has been receivec, 
the Corporation may, with the previous 
approval of the State Government, sanc- 
tion the scheme. 


(3) After the scheme has been so 
sanctioned, it shall be competent for the 
Corporation to extend the operation of 
its road transport service to such route 
or area and when the operation of such 
service is so extended, the ‘Corporation 
shall operate the service on that route or 
in that area subject to the provisions | of 
any law in force in the other State with- 
in wihch such route or area is situated. 

(4) The Corporation may, from time 
to time, alter or extend the scheme sanc- 
tioned under sub-section (2) by a supple- 
mentary scheme prepared and sanctioned 


in the manner provided in the foregoing. 


provisions of this section.” 


9. According to the Appellate Tri- 
bunal, as a part of the route in the in- 
stant case was in another State, that is, 
West Bengal, it was incumbent on the 
Corporation to negotiate, with the per- 
mission of the State Government of 
Bihar, with the Government of West 
Bengal regarding the proposed extension, 
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and if the Government of West Bengal 
approved the proposed extension, the . 
Corporation had to prepare a scheme for 
the purpose and forward the same to the 
Government of West Bengal for its con- 
sent, and, after such consent, with the 
previous approval of the Government of 
Bihar, it had to sanction the scheme. Ad- 
mittedly, this formality has not been 
complied with. Now, the question is as 
to whether, on the facts and in the cir- 
cumstances of the present case, the pro- 
visions of Section 20 of the Corporation 
Act were attracted, 


10. Learned Advocate-General, 
appearing for the petitioner, contended 
that Section 20 of the Corporation Act 
can be applicable when a Corporation 
considers it to be expedient to extend the 
operation of its transport services to any 
route or area situated within another 


- State. In the present case, learned Advo- 


cate~-General submitted, the Corporation 
never wanted to extend the operation of 
its transport services to any route or area 
situated within the State of West Bengal 
rather, the Regional Transport Authority 
advertised the route which, in part, falls 
within the State of West Bengal, the 
Corporation was an applicant for the said 
route, along with others, and, on a con- 
sideration of the relative merits of the 
applicants, a permit had been granted in: 
favour of the Corporation in accordance 
with the provisions of Section 57 of the 
Motor Vehicles Act. It has been further’ . 
contended that when both the termini 
of the route are within the State of Bihar, 
lt cannot be said that the Corporation 
has extended the operation of its road 
transport services to an area which may 
be deemed to be an extended area within. 
the meaning of Section 2 (c) of the Cor- 
poration Act, because the on ‘ex- 
tended area’ means that one of the ter- 
mini must be in another State. According | 
to the petitioner, the route in question 
is not even an inter-State route as both 
the termini are within the same State, 
namely, Bihar. In this connection a refer- 
ence was made to the case of Aswatha- 
narayana Singh v, State of Mysore (AIR 
1965 SC 1848). One of the points urged in 
that case was that the scheme framed by 
the Corporation in question could not be 
deemed to have been approved as it re- 
lated to inter-State route and ap- 
proval of the Central Government had 
not been taken, as required under the 
proviso to Section 684D (3) of the Motor 
Vehicles Act. Repelling such an argu- 
aen their Lordships observed as fol- 
OWS: —- 


"We are of opinion that there is no 
substance in this contention. An inter- 
State rout: is one in which one of the 
termini is in one State and the other in 


i 
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another State. In the present case both 
the termini are in one State. So it does 
not deal with inter-State routes at all. 
It is urged that part of the scheme covers 
roads which continue beyond the State 
and connect various points in the State 
of Mysore with other States. Even if that 
is 50 that does not make the scheme one 
connected with inter-State routes, for a 
road is different from a route. For exam- 
pie, the Grand Trunk Road runs from 
Calcutta to Amritsar and passes through 
many States. But any portion of it with- 
in a State or even within a District or 
a sub-division can be a route for purposes 
of istage carriages or goods vehicles. That 
would not make such a route a part of an 


inter-State route even though it lies on- 


a road which runs through many States. 
The criterion is to see whether the two 
termini of the route are in the same State 
or 'not. Lf they are in the same State, the 
route is not an inter-State route and the 
‘proviso to Section 68-D (3) would not be 
applicable. The termini in the present 
ease being within the State of Mysore, 
fhe scheme does not deal with inter-State 
routes at all, and the contention on this 
head must be rejected.” 


li. The same view was taken in 
Abdul Khader Saheb v. Mysore Revenue 
Appellate Tribunal, (AIR 1973 SC. 534) on 
the contention raised regarding the non- 
compliance with the proviso to Section 
68-D (3) of the Motor Vehicles Act in 
these words:-— 


(8 Sub-section (3) of Section 68-D 
. of the Act has also been relied upon by 
Mr! Setalvad. According to that provi- 
sion the scheme as approved or modified 
shall be published in the official gazette 
‘ and the same shall thereupon become 
final. The proviso, however, says that no 
such scheme which relates to any inter- 
State route shall be deemed to be an ap- 
proved scheme unless it has been publish- 
ed in the official gazette with the previ- 
ous approval of the Central Government. 
No scheme in the present case has been 
approved under the proviso relating to 
the inter-State route in question. We are 
unable to see how the proviso to Section 
684D (3) can be of any avail to the appel- 
lant. The aforesaid provision becomes 
material only when a scheme covers an 
f inter-State route. The Bellary scheme 
provides for nationalisation of an intra- 
State route and not an inter-State route 
and the aforesaid provision can have no 
applicability. ü 

‘12. In Khazan Singh v. State of 
Uttar Pradesh (AIR 1974 SC 669), the 
contention raised on behalf of the appel- 
Jant! that the State Government could not 
have approved a scheme for an inter- 
State route under Section 68-D of the 
Motor Vehicles Act as the powers of the 


‘counsel appearing on behalf of 


A.I. EB. 


State Government could operate within 
its own territory and could not operate in 
an area beyond its territorial limits was 
repelled, because in that case the route 
being an inter-State route previous ` ap- 
proval of the Central Government had 
been obtained. In that connection it was 
observed as follows:— 


“An inter-State route is one of which 
one of the termini falls in one State and 
the other in another State. Agra-Dholpur 
route is admittedly an inter-State. route 
as the termini of the route are , situated 
in two different States. In the face of the 
proviso to sub-section (3) of Section 68-D 
of the Act, we find it difficult to accede 
to the submission that the Uttar Pradesh 
Government was- not competent to ap 
prove and publish the impugned scheme 
relating to Agra-Dholpur route.” 


13. Mr. Basudeva tigers learned 
respon- 
dent No. 3, however, while supporting. 
the decision of the ‘Appellate Tribunal, 
has submitted that Section 20 of the Cor- 
poration Act is a special provision for 
Corporations constituted under Section 3 
of the Corporation Act, when such Cor- 
porations purport to extend the operation 
of their road transport services to any 
route or area situated within another 
State. According to him, any part of the 
route which is in another State will be 
deemed to be an extended area attracting 
the provisions of Section 20 once the ap- 
plicant is a Road Transport Corporation 
constituted under the Corporation Act. 
He has drawn our attention to Section 3 
of the Corporation Act which says that 
the State Government may establish a 
Road Transport Corporation “for. the 
whole or any part of the State”, and has 
laid much stress on the words “for the 
whole or any part of the State” in sup- 
port of his contention that, as a rule, the 
power of the Corporation to operate its 
transport services is limited only to the 
areas within the State, and not beyond 
it, and only by way of exception, after 
following the provisions of Section 20 it 
can extend its operation beyond the terri- 
tory of a particular State. In this connec- 
tion he has referred to the aforesaid sub- 
section (1) (a) of Section 19 of the Corpo- 
ration Act, which says that a Corporation 
shall have power to operate road ges 
port services “in the State and in 

extended area”. According to learned 
counsel for respondent No. 3, in view of 
the aforesaid provision, a ' Corporation 
cannot extend operation of its road trans- 
port services beyond the territorial limits 
of a particular State without complying 
with the formalities of Section 20. In my 
opinion, every part of the route which 
Hes in another State cannot be deemed 
to be an extended area within the mean- 
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ing of Section 20, read with Section 2 (c), 
of the Corporation Act, Section 2 (c) de- 
fines “extended area” to mean “any area 
or route to.which the operation of any 
road transport service of a Corporation 
has been extended in the manner provid- 
ed in Section 20”. Section 20 is attracted, 
as I have already observed, when a Cor- 
poration in the public interest wants 
-ito extend the operation of its road trans- 
port ser ices to a route or area outside 
the State. That means that the initiative 
must be of the Corporation and then only 
the formalities of Section 20 have to be 
observed. The provisions of. Section 20 
will have no application if the area over 
which the transport services of the Cor- 
poration are to operate, though lying out- 
. Side-a particular State, is a part of the 
route, that isto say, in the instant case 
the Corporation had nothing to do with 
the extension of the route and it was the 
Regional Transport Authority which ad- 
vertised the route and invited applica- 
tions in accordance with the provisions 
of the Motor Vehicles Act. The Corpora- 
tion was one of the applicants along with 
the general public, the Regional Trans- 
port Authority had to consider the cases 
of the different applicants for the route 
and it might or might not have granted 
the permit to the Corporation for the 
said route. In that view of the matter, 
it cannot be said that the Corporation 
purported to extend the.operation of its 
road transport services within the mean- 
ing of Section 2 (c) of the Corporation 


Act over an area which was beyond the. 


territory of the State of Bihar at the time 
of the initial grant of the permit or ai 
the time of its renewal. 


14. The question as to anake a 
Corporation can apply, along with other 
private operators, for a permit in accord- 
ance with Chapter IV of the Motor Vehbi- 
cles Act for a route which had not been 


nationalised in accordance 
Chapter IV-A had been the sub- 
ject-matter of controversy. But 


since it has been decided that Chapter 
IV-A, which is a special provision for 
nationalised routes over which the Cor- 


poration has a monopoly, does not debar. 


the Corporation from applying for any 
route which has not been nationalised 
according to the provisions of Chapter 
TV. In this connection reliance may be 
placed on the cases of Raia Khangarjee 
v. State of Bihar (AIR 1960 Pat 506) and 
Parbhani Transport Co-operative Society 
Ltd. v. G. V. Bedekar (AIR 1960 Bom 
278), where it was held that there was 
nothing in the language of any of the 
provisions of the new Chapter IV-A of 
the amended Act to suggest that the right 
of a transport undertaking to make ap 
application for State carriage permit 
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‘such permit has not been 
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under Section 57 (2) of the Motor Vehi- 
cles Act has been taken away expressly 
or by necessary implication. Section 63. 
which is within Chapter IV. is a specific 
provision for granting a permit for 2 
toute which is within the jurisdictiop 
of different transport authorities wi 
the State as well for a route ‘which is 
partly in another State. Sub-section (1) 
of Section 63 reads as follows:— 


“Except as may be otherwise pres- 

cribed, a permit granted by the Regional 
Transport Authority of any one region 
shall not be valid in any other region, 
unless the permit has been countersign=- 
ed by the Regional Transport Authority 
of that other region, and a permit granted 
in any one State shall not be valid in any 
other State unless countersigned by the 
State Transport Authority of that other 
State or by the Regional Transport Avu- 
thority concerned.” 
From the above sub-section it is clear | 
that a permit granted by any Regional 
Transport Authority to be valid for a part 
of the route outside the State has to be 
countersigned by the State ‘Transport 
Authority of the other State or by the 
Regional Transport Authority concerned - 
Second proviso to sub-section (1) of Sec- 
tion 63 is in these words: 

“Provided further that where both 
the starting point and the terminal point 
of a route are situate within the same 
State, but part of such route lies in any 
other State and the length of such part 
does not exceed sixteen kilometres, the 
permit shall be valid in the other State 
in respect of that part of the route which 
is in that other State notwithstanding that 
countersigned 
by the Staite Transport Authority or the 
Regional Transport Authority of that 
other State.” 


From the aforesaid proviso it is apparent 
that in a case in which the starting point 
and the terminal point cf the route are 
situate within the same State, but a part 
of such route lies in any other State, but 
the length of which part does not exceed 
sixteen kilometres, no such countersigna- 
ture is required. In the instant case, 
as will appear from the statements in the 
writ application itself, the portion which 
falls within the State of West Bengal 
is about 36 miles. As such, the proviso 
is not attracted. But, then, reading the 
substantive sub-section (1), along with 
the proviso, the permit in such cases to 
be valid will necessitate countersignature 
by the State Transport Authority of the 
West Bengal Government or the Regional 
Transport Authority of the area cancern- 
ed. Admittedly, this formality has been 
complied with in the instant case at the 
initial stage as well as at the time of re- 
newal, In that view of the matter, there 
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is no substance in the contention of the 
learned counsel for respondent No. 3 that 
the initial permit as well as the renewed 


permit granted in favour of the Corpora- 


tion, were invalid. 


15. . In face of the aforesaid deci- 
sions of the Supreme Court, there is no 
difficulty in holding that the route in 
question is not an inter-State route, but 
an intra-State route. In my opinion, the 
36 miles of the’route lying in the State 
of West Bengal will neither make the 
route an inter-State route nor will it be 
deemed to be an ‘extended area’ within 


the meaning of Section 2 (c) of the Cor- - 


poration Act. Section 63 {1) of the Motor 
Vehicles Act, read with its second pro- 
viso, specifically covers the present case 
inasmuch as the starting point as well as 
the terminal point of the route are with- 
in the State of Bihar and the permit for 
the route has been countersigned by the 
. State Transport Authority of West Ben- 
gal, It necessarily follows that there is 
no question of the applicability of Sec- 
tion 20 of the Corporation Act. In my 
opinion, therefore, in the instant case, 
the Appellate Tribunal took an erroneous 
view, regarding the applicability of the 
provisions of Section 20 of the Corpora- 
tion Act. 

16. The Appellate Tribunal has, 
however, also held, although without 
proper consideration of the materials 
before it, that the Corporation, during 
the subsistence of the original permit 
granted in the year 1965, was not plying 
the buses for the last nine months. Al- 
though the Regional Transport Authority 
had rejected such objection raised against 
the grant of the renewal of the permit 
by saying that from the documents pro- 
duced by the representatives of the Cor- 
poration it had been established that their 
‘services did ply regularly, the Appellate 
Tribunal has simply referred to Memo. 
No. 5292, dated the 16th September, 1970, 


of the Superintendent of Police, Jamshed- - 


pur, the gist whereof is mentioned in . the 
resolution of the Regional Transport Au- 
thority before the order portion. Section 
47 of' the Motor Vehicles Act lays down 
that -a Regional Transport Authority 
shall, in considering an application for 
a stage carriage permit, have regard to 
the interest of the public in general. If 
the Appellate Tribunal wanted to reject 
the claim of the Cerporation for the re- 
newal, then it should have examined the 
case in detail keeping in view the consi- 
derations enjoined by Section 47 and it 
could have rejected the application of the 
Corporation after recording a categorical 
finding that the renewal of the permit 
in favour of the Corporation was not in 
the interest of the public in general, That 
being the position, the order of the Ap- 


Harbans Singh v. Rajpaltan Singh 
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pellate Tribunal has to be set aside by 
a writ of certiorari and the case has to 
be remitted to the Appellate Tribunal for 
a reconsideration and proper decision in 
the light of the observations made above. 
_ JI. _In the result, the application 
is allowed, the order of the Appellate 
Tribunal (Annexure ‘l’) is quashed and ` 
the case is sent back to it for a reconsi- 
deration of the materials on record and 
for recording a fresh decision in accord- 
ance with law. It is expected that the 
Tribunal will dispose of the appeal at an 
early date because the renewal itself 
was granted in the year 1971. On the facts 
and in the circumstances of the case. 

there will be no order as to -costs. 

S. N. P, SINGH, J.:— I agree. 
Ordered accordingly. . 
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Harbans Singh and others, Appel- 
lants v. Rajpaltan Singh and others. Res- 
pondents. 


A. F. A. D. No. 144 of 1970, D/. 5-12- 
1974.* 


(A) Civil P. C. (1908), O. 22, Rr. 4 and 
11; O, 41, R. 4 — Partition suit — Appeal 
— Death of one of respondents — De- 
ceased respondent’s son who was one of 
the legal representatives, already on re- 
cord in his own right — Question of 
abatement of appeal does not arise. 
Where in a proceeding, a party dies 
and one of the legal representatives is 
already on the record in another capa- 
city, it is only necessary that he should 
be described by an appropriate applica- 
tion made in that behalf that he is also 
on the record as.an heir and legal repre- 
sentative. Even if there are other heirs 
and legal representatives and-no applica- 
tion for impleading them is made within 
the prescribed period of limitation, the 
proceeding will not abate on that account. 
AIR 1967 SC 49: AIR 1971 SC 742 and 
ATR 1972 Pat 220, Followed: AIR -1974 
Pat 338 held per incuriam, and not fol- 
lowed. (Paras 4, 5, 8) 
5) Precedents — When binding — 
curiam judgment — What is. 


The court is not bound to follow the 
decision of its own if given per incuriam. 
A decision is given per incuriam where 
the Court has acted in ignorance of a pre- 
vious decision of its own or of a Court 
of co-ordinate jurisdiction which cover- 
ed the case before it, or when it has act- 


*(From decision of Mahabir Prasad, Addl. 
Dist, J. 2nd Court, Muzaffarpur, D/- 
20-12-1969. 
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ed in ignorance of a decision of the Sup- 
reme Court. In the former case, the 
Court is bound to decide which decision 
to follow, and in the latter case, it is 
ene by the decision of the Supreme 


AIR 1974 Pat 338 is per incuriam for 
three reasons: (i) it has not referred to 
another Bench decision of this Court tak- 
ing a contrary view in AIR 1972 Pat 200; 
fii) the alternative argument accepted by 
the Supreme Court in Mahabir Prasad’s 
case (ATR 1971 SC 742), which actually 
lays the general principle has not been 
noticed and (iii) the facts in AIR 1974 
Pat 338 are quite distinguishable and did 
not call for any application of the prin- 
. ciples laid down in the case of Mahabir - 
Prasad. AIR 1968 Pat 1 (ŒB). hie ie 


Cases Referred: Chronologi 

AIR 1974 Pat 338 = 1974 BLJR a D 8 
AIR 1972 Pat 200 4,5,8 
AIR 1971 SC 742 = (1971) 3 SCR 301 


4,7, 8 

AIR 1968 Pat 1 = 1967 BLJR 594 (FB) 7 

AIR 1967 SC 49 = 1966 Supp SCR 22 4 

Shree Nath Singh and Guru Sharan 
Sharma, for Appellants. 


JUDGMENT :— In this second ap- 
peal by the defendants, the only rele- 
vant question that arises for consideration 
is as to whether their appeal in the lower 
appellate court had abated entirely or if 
at all, in part. The court of appeal below 
has held that the whole appeal abated on 
account of the death of one of the res- 
cade 


2. The precise facts to appreciate 
poem bird estion - arising for de ation 
t a suit for partition was filed by 
the plaintiff-respondents claiming 1/3rd 
share in the suit properties. One Ram 
Dular Singh was defendant No. 2 and his 
son Sukram Singh, defendant No. 3. Ram 
Dular Singh did not file any wri 
statement. But the pleas of some of the 
contesting defendants including the ap~ 
pellants was that there had already been 
a previous partition. The trial court de- 
creed the suit and, therefore, the appel- 
lants filed a title appeal in the court of 
the District Judge, Muzaffarpur. In that 
. appeal, Ram Dular Singh was respondent 
No. 3 and his oe Sukhram Singh was 
respondent No. 4. Unfortunately, for the 
appellants, this Ram Dular Singh died on 
the 12th March, 1968 during the pendency 
of the appeal in that court and the appel- 


lants did not take any step for substitu-. 


tion. Long after the expiry of the period 
of limitation prescribed for substitution, 
the plaintiff-respondents made an appli- 
cation that the said respondent Ram‘ 
Dular Singh had died leaving behind two 
more heirs and legal representatives be- 
sides his son Sukhram Singh (respondent 
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No. 4), namely, a daughter Maha Sundar 
Devi and Banarsi Devi being. a pre-de- 
ceased daughter’s daughter, epee A 
and no substitution having “been made 
of the said heirs and legal representa- 
tives, the appeal had abated as a whole. 
In reply to this petition of the plaintiffs, 
the defendants-appellants made an appli- 
anio praying for expunging the name 

of the said respondent No. 3 and taking 
a definite stand that the deceased respon- 
dent had left only one son as heir and 
legeal representative, namely, Sukhram 
Singh, who was already on the record 
of the case as respondent No. 4, no ques- 
tion for substitution arose, The plaintiffs 
again filed a rejoinder to this petition and 
in reply to this petition of the plaintiffs, 
the appellants this time filed a petition 
that the assertion of the plaintiffs of the 
existence of more heirs and legal repre- 
sentatives of the deceased Ram Dular 
Singh was not correct and further stated 
that if it was thought expedient, in order 
to avoid any controversy, they had no 
Objection if the alleged heirs and legal 
aaa be added as party respon- 

en 


3. In spite of these conflicting at- 
titudes adopted by the respective parties, 
the learned Additional District Judge did 
not think it necessary to direct any en- 
quiry under Rule 5 of Order 22 of the 
Code of Civil Procedure and when the 
appeal was taken up for final hearing, 
under the impression that the attitude of 
the appellants in praying for addition of 
those two heirs and legal representatives 
amounted to an admission of the exist- 
ence of those two heirs and legal repre- 
sentatives, for want of their substitution, 
in his opinion, the appeal abated as a 
whole, It may be stated that the prayer 
for addition of those two heirs and legal 
representatives had already been dis- 
allowed earlier. There is no appearance 
on behalf of the respondents in this Court 
and by permission of this Court, 
the N re also impleaded as party 
respondents ‘the aforesaid alleged female 
heirs and legal representatives. 


4. Having heard learned counsel 
ror the appellants, my opinion, the 
learned Additional District Judge has 
committed an apparent error of law in 
holding that the appeal had abated as a 
whole. In view of the decisions, which 
I shall presently refer, it is now well 
settled that in the circumstances of the 
present case there was no question of 
abatement at all in view of the son of the 
deceased respondent being already on the 
record of the case. e Supreme Court 
has since considered this question in two 
decisions, namely, in the case of Dolai 
Maliko v. Krushna Chandra Patnaik (AIR 
1967 SC 49) and then-again in the case 
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of Mahabir Prasad v. Jage Ram (AIR 1971 
SC 742) and clearly laid down that where 
in a proceeding, a party dies and one: of 
-the legal representatives is already on 
the record in another capacity, it is only 


necessary that he should be described by 


an appropriate application made in that 
behalf that he is also on the record as 
an heir and legal representative. Even 
if there are other heirs and legel repre- 
sentatives and no application for im- 
pleading them is made within the pres- 
cribed period of limitation, the proceed~ 
ing will not abate on that account, The 
aforesaid two decisions have been consi- 
dered in a Division Bench decision of ‘this 
Court in State of Bihar v. Saubhagya 
Sundari Devi (AIR 1972 Pat 200) and the 


principle was followed as it ought to have | 


been. 


5. Before parting with this case, 
` it ig necessary to refer to a recent Bench 
decision of this Court in the case of Parh- 
lad v. Sonelal (AIR 1974 Pat 338). Mr. 
Justice S. K., Jha, with whom Mr. Justice 
S. N. P. Singh (now Hon’ble the Chief 
Justice) agreed, appears to have taken a 
contrary view by holding that if one of 
the legal representatives of a deceased 
respondent is on the record, and no other 
legal representative is sought to be 
brought on the record by making an ap- 
plication, the question of abatement did 
arise and the case abates as against the 
heirs of deceased respondent, This deci- 
sion makes the position a little anomal- 
ous and is in conflict with. the earlier 
Bench decision of this Court in AIR 1972 
Pat 200 (supra). I venture to take a view 
that the decision in the case of Parhlad 
Jha apart from being entirely distinguish- 


able on the facts of that case, is also per 


incuriam which aspect I shall presently 
discuss, 


6. In Parhlad Jha’s case, the plain- 
tiff had brought a suit for recovery of 
possession against a number of defendants 
including a -minor defendant Satahu 
Mahto, in which his father Sonelal Mahto 
was defendant No. 1. The plaintiff lost in 
the trial court, and during the pendency 
of his appeal in the lower appellate 
court, the said minor defendant Satahu 
Mahto died, leaving behind his mother 
Mossomat Daulat Kuer, who was not 
brought on the record within the period 
of limitation. The lower appellate court 
dismissed the appeal holding that on ac- 
count of the non-substitution of the 
aforesaid heir of Satahu Mahto, the 
whole appeal had become incompetent 
and, accordingly, dismissed the same, The 
appellant had also relied upon Mahabir 
Prasad’s case (supra)-in support of the 
proposition that even where. one of the 
heirs and legal representatives of a de- 
ceased respondent was on the record and 
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no other heir or legal representative in 
existence was sought to be brought on 
the record by an application, the ques- 


tion of abatement did not arise. The ~ 


learned Judge has considered this case 


_at some length to show that the Supreme 


Court upheld the maintainability of the 
appeal on application of the terms of 
Rule 4 of Order 41 of the Code, and did 
not intend to lay down any such princi- 
ple in general, 


7. However, in my opinion, the 
situation in Mahabir Prasad’s case {AIR 
1971 SC 742) was entirely different from 
Parhlad Jha’s case. In Parhlad Jha’s case, 
defendant No, 1, the father of the minor 
defendant Satahu Mahto being an heir 
in class II was not his heir at all in view 
of his mother Mossomat Daulat Kuer, a 


Class I heir being in existence, As such in. 


Parhlad Jha’s case no heir or legal repre- 
sentative of the deceased respondent was 
on the record, whereas in Mahabir Pra- 
sad’s case the son was already on the 


‘record. Further, no notice seems to have 


been taken of the view expressed by the 
Supreme Court in Mahabir Prasad’s case 
in paragraph 6 of the judgment, where 
their Lordships, after considering the ap- 
plication of the terms of Rule 4 of Order 
41 of the Code have adverted to the alter- 
native argument raised on behalf of the 
appellant and in my view laid down a 
general proposition of law already refer- 
red to above that “where in a proceeding 
a party dies and one of the legal repre- 
sentatives is already on the record in 
another capacity, and if there are other 
heirs and legal representatives and no 
application for impleading them is made 


within the period of limitation, the pro- - 


ceeding will not abate on that ground”. 
On the facts of the case before me, how- 
ever, the son of the deceased respondent 


No. 3 was already on the record as res- - 


pondent No. 4 and, therefore, the princi- 
ples laid down in Mahabir Prasad’s case 


' have got direct application. A Full Bench 


of this Court in the case of Ramashray 
Roy v. Pashupati Kumar Pathak (AIR 
1968 Pat 1) (FB) has clearly laid down 
that the court is not bound to follow the 
decision of its own if given per incuriam. 
A decision is given per incuriam where 
the Court has acted in ignorance of a 
previous decision of its own or of a Court 
of co-ordinate jurisdiction which covered 


the case before it, or when it has acted in . 


ignorance of a decision of the’ Supreme 
Court. In the former case, the Court is 
bound to decide which decision to follow, 
and in the latter case, it is bound by the 
decision of the Supreme Court. 


8. In view of the clear exposition 
of the law laid down by the Supreme 
Court on the subject settling the matter 
beyond all controversy in Mahabir Pra- 
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d’s case (AIR 1971 SC 742), following 
the rule of Judicial Comity, 1 feel myself 
bound by the said decision which also 
has got a direct application to the facts 
of the case before me, and venture to hold 
that the decision of this Court reported 
in AIR 1974 Pat 338 (supra) is per incu- 
riam for three reasons; (i) it has not re- 
ferred to another Bench decision of this 
Court taking a contrary view in AIR 
1972 Pat 200- (ii) the alternative argu- 
ment accepted by the Supreme Court in 
Mahabir Prasad’s case (AIR 1971 SC 742); 


which actually lays the general principle - 


has not been noticed and (iii) the facts in 
Parhlad Jha’s case AJR 1974 Pat 338 are 
quite distinguishable and did not call for 
any application of the principles laid 
down in the case of Mahabir Prasad, Fol- 
lowing the ratio of the cases in the afore- 
said authorities, it must be held that in 
view of the presence of the son, namely, 
Sukhram Singh, on the death of his 
father on the record, even assuming that 
he left behind any further heirs or legal 


representatives, as alleged by. the plain-. 


tiffs, no question of abatement arose and 


the title appeal was fully competent and 


maintainable. 

9. I would accordingly, set aside 
the judgment and decree of the court of 
appeal below and send the case back to 
that court for giving a fresh decision on 
the merit of this case after hearing the 
parties, in accordance with law. As there 
is no appearance on behalf of the respon- 
dents and the question being purely a 
question of law, I shall make no order as 
to costs. 


Appeal allowed. 
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The Bihar State Co-operative Bank 
Ltd., Petitioner v. The Registrar, Co-ope-~ 
trative Societies, Bihar, Patna and ano- 
ther, Respondents, 


Civil Writ Jurisdiction Case No. 1584 


of 1973, D/~ 22-11-1974. 
(A) Bihar and Orissa Co-operative 
Societies Act (6 of 1935), S. 48 — Scope 


— Decision of Board of Directors of Co- - 


operative Bank regarding seniority among 
its employees — Application under S. 48 
to Registrar against decision by aggriev- 
‘ed employee — Registrar has no jurisdic- 
tion to entertain application — Matter 
does not relate to business of Co-opera-~ 
tive Society (conceded). AIR 1974 Pat 77 
and C. W. J. No. 1258 of 1972, D/- 29-8- 
1974 (Pat.) (FB), Foll. (Para 6) 

(B) Bihar and Orissa Co-operative 
Societies Act (6 of 1935), S. 66 — Rules 
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B. S. Co-op. Bank v. 
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under — Bibar Co-operative Societies 
Rules (1959), R. 15 — Bye-laws under — 
Nature of — They have no force of Law 
or Statute, a7 


If a statute gives power to a Govern- 
ment or other authority to make rules, 
the rules so framed have the force of sta- 
tute and are to be deemed to be incorpo~ 
rated as a part of the statute. That prin= 
ciple, however, does not apply to bye 
laws of the nature that a. co-operative 
society is empowered by the Act to make. 
The bye-laws contemplated by the Act 
can be merely those which govern the 
internal management, business or admin- 
istration of a society. They might be bind- 
ing between the persons-affected by them, 
but they do not have the force of a sta- 
tute. In respect of bye-laws laying down 
conditions of service of the employee of 
a society, the bye-laws would be binding 
between the society and the employees 
just in the same manner as conditions of 
service laid down by contract between 
the parties. The bye-laws that ‘can be 
framed by a society under the Act are 
similar in nature to the Articles of Asso- 
ciation of a Company incorporated under 
the Companies Act. Besides, it is well 
established that the Rules, Bye-laws and 
Regulations have to be read subject to 
the provisions of the Act, AIR 1970 SC 
245, Foll, %4 (Para 7) 

(C) Bihar Co-operative Societies 
Eules (1959), R. 15 — Bye-laws under, of 
State Co-operative Bank — Clause 57 
(xviii) (b) — Regulations under — Staff 
Regulations, Regn. 37 — Scope — Deci- 
sion of Board of Directors of Bank re- 
garding seniority of employees — Appli- 
cation under Regn. 37 direct to Registrar 
against decision by aggrieved employee — 
Maintainability, 

_ Against the decision of the Board of 
Directors of the State Co-operative Bank 
regarding seniority amongst the emplo- 
yees of the Bank, the Registrar has no 
jurisdiction under Regn. 37 to entertain 
application direct at the instance of the 
aggrieved employee. The Regulation can- 
not be construed as giving such jurisdic- 
tion to the Registrar by implication. Re- 
gulation 37 has a limited scope. The Re- 
gistrar can entertain a referencé under 
Regn. 37 only if the Chairman of the 
Bank is satisfied that it is necessary to 
obtain a ruling. AIR 1962 All 227 (FB), 
Distinguished. (Para 12) 


(D) Interpretation of Statutes — Con- 
struction by implication, , 

If a matter is altogether omitted from 
a statute, it is clearly not allowable to 
answer it by implication, for to do so 
would not be to construe the Act, but to 
alter it. It is, therefore, well settled that 
only necessary implications. may be read 
into the statute. Mere desirability or 
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plausibility alone will not meet test. 
However, there are cases where construc- 
tion by implication is permitted, As, for 
_ example, where the statutory grant of a 
power, privilege or property carries with 
it, by implication, necessary 
to its enjoyment or exercise. (Para 9) 

(E) Constitution of India, Art. 226 — 
Mala fide — Case of — Very strong foun- 
dation of facts is necessary for holding 
case of mala fide, AIR 1972 Pat 93 (FB), 
Followed. (Para 11) 
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ATR 1974 Pat 77 = 1973 BBCJ 522 5 
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Kailash Roy and Ganga Prasad B 
for Petitioner; T. K. Jha, Standing Coun- 
sel and .Shyama Prasad Mukherjee, - for 
Respondents. 

B. D. SINGH, J. :— This application 


under Articles 226 and 227 of the Consti- - 


tution of India filed by the Bihar State 
Co-operative Bank Limited (hereinafter 
to be referred to as ‘the Bank’) through 
its Secretary, Shri J. Charan, is directed 
against the order dated the 28th Febru- 
ary, 1973, (Annexure 2) passed by the 
Registrar, Co-operative Societies, Bihar, 
(Respondent No, 1) staying the operation 
of the decision of the Board of Directors 
of the Bank dated the 9th January, 1973, 
(Annexure 1) with regard to item No. i 
concerning the seniority of Brahmadeo 


Prasad (Respondent No. 2) vis-a-vis 
a a Charan Sinha and Nareshwar 
rasa 


2. In- order to appreciate the point 
involved in this application it will be 
necessary to state briefly the facts. The 
petitioner is a Society registered under 
the Bihar and Orissa Co-operative Socie- 


ties Act, 1935, (hereinafter to be referred | 


to as ‘the Act’), Shyama Charan Sinha. 
an Inspecting Officer of the Bank, filed 
a representation to the petitioner to de- 
cide his seniority on the basis of Rule 12 
of the Staff Regulations (hereinafter to 
be referred to as ‘the Regulations’). On 
9-1-1973 the Board of Directors of the 
Bank in its meeting decided seniority of 
Shyama Charan Sinha and Nareshwar 
Prasad vis-a-vis Brahmadeo Prasad in the 
folowing manner:-— 


1. Shayama Charan Sinha. 

2.,Nareshwar Prasad. 

3. Brahmadeo Prasad. 
In the said meeting, the Registrar of the 
Co-operative Societies (Respondent No. 1) 
was also present as one of the Directors 
of the Bank A copy of the proceeding 


4” 
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is marked as Annexure 1 to the applica- 
tion. Being aggrieved by the aforesaid 
decision. reeds Prasad (Respondent 
No. 2) filed Mise, Award Case No, 1 of 
1973 before Respondent No. 1 on 28-2- 
1973 under Section 48 of the Act and 
Regulation 37 of the Regulations where- 
upon respondent No, 1 passed the im- 
pugned order on the same day the rele- 
vant portion of which reads as: 


“Perused the application and heard 
the petitioner. Admit under Section 48 (1) 
(c) of the Act. The operation of the deci- 
sion of the Board of Directors of the 
Bank dated 9-1-73, item No. 1, which 
concerns the seniority of the petitioner 
vis-a-vis Shri Shyama Charan Sinha and 
Sri Nareshwar Prasad is stayed 


Notice the Bank to file all papers 
concerning the seniority of these officers 
together with their own show cause by 
the 17th of March, 1973, to which date 
this case is adjourned, 

Send a copy of the petition to the 


On receipt of the notice the petitioner 
appeared through its lawyer on 14-3-73 
before respondent No. 1 and raised a pre- 
liminary objection regarding the main- 
tainability of the application filled by res- 
pondent No. 2 before him. A copy of the 
objection petition filed by the petitioner 
is marked as Annexure 3 to this applica- 
tion. Respondent No. 1 heard both par- 
ties, namely, the petitioner and respon- 
dent No, 2, on 17-3-73 and thereafter the 
case was adjourned from time to time 
without deciding the preliminary objec- 
tion raised by the petitioner. In that 
state of facts the petitioner obtained a 
rule of this Court on 13-12-73 when it 
was also ordered that till disposal of the 
application operation of the impugned 
order would remain stayed. 

3. On receipt of notice respon- 
dent No. 2 filed a counter-affidavit on 
17-5-74, Thereafter on 8-11-74 a rejoinder 
to the counteraffidavit filed by respon- 
dent No. 2 was filed by the petitioner. 
On the same date respondent No, 2 filed 
supplementary éGounterafidavit in reply 
to the rejoinder during the course of 
hearing of this application. No counter- 
affidavit has been filed on behalf of res- 
pondent No. 1 


A. Mr. Kailash Roy, learned coun- 
sel appearing on behalf of the petitioner, 
has assailed the impugned order and. has 
raised the following points for conside- 
ration before us:— 

(i} Respondent No. 1, according to 
learned counsel, had no jurisdic- 
tion to entertain the application 
filed by respondent No. 2 under 
Section 48 of the Act. 

(ii) Even under Regulation 37 of the 
Regulations respondent No. 1 had 
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no jurisdiction to entertain the ap- 
plication on the facts and circum- 
stances of the instant case. 


Even on merit the Board of Direc- 
tors of the Bank had ample juris- 
diction to decide seniority of 
Shyama Charan Sinha’ and Nare- 
- shwar Prasad vis-a-vis Brahmadeo 
Prasad, being the employees of the 
Bank, under Regulation 12 of the 
Regulations, and; 


(iv) Respondent No. 1 E partici- 
pated in the meeting of the Board 
of Directors held on 9-1-73 as men- 
tioned above he was estopped from 
challenging the validity of the re- 
solution contained in Annexure 1 
being himself a party thereto. 


5. In my opinion, for the purpose 
of this application it will be sufficient to 
deal with only points (i) and (ii) together. 
In order to decide these points it will be 
necessary to decide the scope of the pro- 
visions contained in Section 48 of the Act 
and Regulation 37 of the Regulations, 
which will throw light on the main ques- 
. tions involved in this application, namely, 
whether respondent No. 1 had jurisdic- 
tion to entertain the application filed by 
` respondent No. 2 or not. In support of his 
contention that the respondent No. 1 had 
no jurisdiction to entertain the applica- 
tion under Section 48 of the Act learned 
counsel relied on a Bench decision of this 
Court in Bihar State Co-operative Mar- 
keting Union Ltd. v. The Registrar, Co- 
operative Societies, Bihar, 1973 BBCJ 522 
= (AIR 1974 Pat 77) where 8S N. P. 
Singh, J. (now C. J.) and H. L. Agrawal, 
_J, had occasion to deal with the provision 
under Section 48 of the Act. In that case 
two posts of Accountant in the office of 
the Marketing Union fell vacant in the 
year 1970. The Executive Committee of 
the Marketing Union recommended to 
the Board of Directors that one of the 
posts of Accountant be filled in by pro- 
motion from the Ministerial staff at the 
Headquarters. The Board of Directors by 
the resolution dated the 24th of June, 
1970 approved the recommendation of the 
executive committee and promoted the 
cashier Shri H. N. Banker as accountant. 
Thereafter the Bihar Co-operative Mar- 
keting Employees Union filed an applica- 
tion before the Registrar under Sec. 48 
(1) (b) and (c) of the Act challenging the 
decision of the Board-of Directors, In that 
ease also the Marketing Union had raised 
preliminary objection about the main- 
tainability of the application under Sec- 
tion 48 of the Act before the Registrar. 
Their Lordships after having surveyed 
various decisions on the point held that 
the dispute did not relate to the business 
of the Society and the Registrar had no 
jurisdiction to deal with such dispute 
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under Section 48 of the Act. The above 
view of their Lordships was further ap- 
proved by a Full Bench of this Court in 
Tisco Oriya Co-operative Credit Society 
Ltd. v. The Assistant Registrar, prea 
rative Society, Jamshedpur Circle, (C. W 

J. C. No, 1258 of 1972), decided on 28- 8- 
1974 (FB) wherein the award of the As- 
sistant Registrar was quashed. 


6. Mr. Shyama Prasad Mukherji 
appearing on behalf of the respondent 
No. 2 has not challenged the correctness 
of the two decisions referred to above 
with regard to the scope of Section 48 of 
the Act, but he contended that in those 
decisions the scope of Regulation 37 of 
the Regulations was not considered. Ac- 
cording to him, in the impugned order 
respondent No. 1 has passed order under 
Regulation 37 and by mistake respondent 
No, 1 had mentioned Section 48 of the 
Act therein. He drew our attention to the 


application filed by respondent No. 2 be- 


fore respondent No, 1- on 28-2-73. In the 
application both S. 48 and Regulation 37 
are mentioned. He referred to Regulation 
we a the Regulations, which is to this 
effect:— 


“In case an employee claims differ- 
ence of opinion with Management in 
interpretation of these Rules, either gene- 
rally or in an individual case, and if the 
Chairman is satisfied that it is necessary 
to obtain a ruling, the Management shall 
refer the case to Registrar whose decision 
shall be final.” 


Section 66 of the Act gives power to 
make rules under which the Co-opérative 
Societies Rules, 1959, -(hereinafter to be 
referred to as ‘the Rules’) were framed. 
Rule 15 of the Rules empowers the Regis- 
trar of the Societies, subject to the pro- - 
visions of the Act and the Rules, to make 
bye-laws. Under Rule 15 of the. Rules 
bye-laws of the Bihar State Co-operative 
Bank Ltd. were made. Clause 57 (xviii) 
(b) of the bye-laws empowers the Boar 
to frame Regulations concerning the 
strength of officers and staff, their pay 
scales and other service conditions. 
Therefore, Mr. Mukherji contended that 
respondent No. 1 had ample jurisdiction’ 
to pass the impugned order under Regu- 
lation 37 and it had binding effect on all 
Ladle concerned, including the peti- 
ioner. 


7. In my opinion, the above con- 
tentions of Mr, erji cannot be ac- 
cepted, It may be noticed that in the im- 

pugned order respondent No, 1 had clear- 
ly mentioned ‘Section 48 of the Act. He 


. has not even referred to Regulation 37 of 


the Regulations, It cannot be said that by 
mistake instead of Regulation 37 respon~ 
dent No. 1 had mentioned Section 48 of 
the Act. As mentioned earlier, no coun- 
ter-affidavit has been filed on behalf of 
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respondent No. 1, It was therefore, res- 
pondent No. 1 alone, who could have said 
whether such mistake was committed in 
his order. It is true that in the applica- 
tion the petitioner had also mentioned 
Regulation 37 along with Section 48 of 
the Act, but in my opinion, that by itself 
would not cure the defects in the im- 
pugned order. That apart, Regulation 37 
of the Regulations has not acquired sta- 
tutory force, Reference may be made to 
Co-operative Central Bank Ltd. v. Addl. 

Industrial Tribunal, Andh. Pra. Hydera- 
' bad (AIR 1970 SC 245), where at p. 252 
in paragraph 10 their Lordships held that 
they were unable to accept the submis- 
Sion’ that the bye-laws of a co-operative 
society framed in pursuance of the pro- 
visions of the Act could be held to be 
law or to have the force of law. It had 


~ Ino doubt been held that, if a statute gave 


power to a Government or other autho- 
rity to make rules, the rules so framed 
had the force of statute and were to be 
deemed to be incorporated as a part of 
the statute. That principle, however, did 
not apply to bye-laws of the nature that 
a co-operative society was empowered by 
the Act to make. The bye-laws that were 
contemplated by the Act could be. merely 
those which governed the internal mana- 
gement, business or administration of a 
lsociety. They might be binding between 
the persons affected by them, but they 
-idid not have the force of a statute. In 
respect of bye-laws laying- down condi- 
tions of service of the employee of a so- 
ciety, the bye-laws would be binding be- 
tween the society and the employees just 
in the same manner.as conditions of ser- 
vice laid down by contract between the 
parties, In fact, after such bye-laws lay- 
ing down the conditions of service were 
made and any person entered the employ- 
ment of a society those conditions of ser- 
vice would have to be treated as condi- 
tions accepted by the employee when 
entering the service and that would bind 
him like conditions of service specifically 
forming part of the contract of service. 
The bye~-laws that could be framed by 
a society under the Act were similar in 
nature to the Articles of Association of 
a Company incorporated under the Com- 
panies Act, and such Articles of Associa- 
tion had never been held to have the 
force of law. Besides, it is well established 
that the Rules, Bye-laws and Regulations 
have to be read. subject to the provisions 
of the Act. ~ 
8. Mr. Mukherji drew our atten- 
tion to paragraph 14 of the counter-affi- 
davit wherein it was stated by respon- 
dent No. 2 that he had filed an applica- 
tion dated 8-1-1973 to the Managing Di- 
rector of the Bank, a copy of which is 
Annexure ‘A’ to the said counter-affida- 
vit, Copy of the said application, learned 


A.LR. 
counsel submitted, was sent to the Chair- 


man and the Board of Directors of the 


Bank requesting the Chairman, Mathura. 
Prasad Singh, to refer the case to respon- 
dent: No. 1 under Regulation 37 of the 
Regulations. In my opinion, it was neces- 
sary for respondent No. 2 to file such an 
application direct to the Chairman under 
Regulation 37. Therefore, it cannot be 
said that any such application was filed 
by respondent No. 2 direct to the Chair- 
man of the Bank Mr, Mukherji submit- 
ted on the basis of some of the averments ` 
made in the  counter-affidavit that 
Mathura Prasad Singh was biased against 
respondent No. 2 and no useful purpose 
would have been served by filing any 
petition direct to him., At any rate, the 
Chairman was aware of the grievance of 
respondent No. 2 as he had received the _ 


“copy of Annexure ‘A’. He ought to have, 


in the interest of justice, referred the 
matter to respondent No, | under. Regu- 
lation 37 of the Regulations, The Chair- 
man not having done so respondent No. 
2 had no other alternative than to file 
the application before respondent No. 1. 
In my opinion, Regulation 37 of the Re- 
gulations has a limited scope, Respon- 
dent No. 1 can entertain a reference only 
if the Chairman was satisfied that it was 
necessary to obtain a ruling. Respondent 
No. 1 therefore should not have enter- 
tained even under Regulation 37 an ap- 
plication direct at the instance of res- 
pondent No. 2. No doubt it is a lacuna in 
the regulations, some remedy ought to 
have been provided therein to meet the 
Situation as to what would happen -if the 
Chairman was not satisfied that it was 
peta ah to obtain a ruling. In my opin- 
ion, it is beyond our jurisdiction to fll 
up that lacuna, It is for the rule making 


. authority to take note of and to provide 


remedy to meet such a -situation. It is 
also well settled that when an aggrieved 
person is left with no remedy, he can 
come to this Court under Article 226 of 
the Constitution of India. But in the in- 
stant case it is not the issue as to whether 
respondent No. 2 could have come to this 
Court under writ jurisdiction if the 
Chairman would not have referred his 
ay a Regulation 37 to respondent 
o. 1. 


9. Mr. Mukherji reiterated that 
under Regulation 37 respondent No. 1 had 
implied power to entertain the. applica- 
tion even at the instance of respondent 
No. 2 who was aggrieved by the decision 
of the Board under Regulation 12. -He 
submitted that considering the facts and 


. circumstances in the instant case and the 


avowed object of framing of regulation. 
that is, for maintaining uniformity in the 
treatment of the staff and in their ser- 
vice conditions, this court had ample 
jurisdiction to remedy evils meted out to 
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respondent No, 2. I am conscious of the 
observation of Dwivedi, J., (now elevated 
to S. C.) in Ramesh Metal Works v. State 
(AIR 1962 All 227) (FB) where it was ob- 
served by his Lordship in paragraph 20 
at pages 231-232 as under: 


ieee ‘Law is, however, not an exer- 
cise in linguistic discipline. It is emerging 
as an important Therapy in disorder of 
social metabolism, It is a complex process 
and can be fully understood only by an 
alternative regard to its therapeutic func- 
tion and its synthesis. There is according- 
ly growing recognition by Courts that a 
statute should be constructed, rather than 
interpreted, with due regard to its avow- 
ed object and to its character............ s 


In my opinion, the submission of Mr. 
Mukherji is not tenable nor the observa- 
tion is applicable in the present case. 
` Reference may be made to Craies on Sta- 
tute Law, 6th Edition, page 109 where 
the author, while dealing with the con- 
Struction by implication writes: 


“If the meaning of a statute is not 
plain, it is permissible in certain cases 
to have recourse to a construction by im- 
plication, and to draw inference or-sup- 
ply obvious omissions, But the general 
rule is ‘not to import into statutes words 
-which are not to be found there’, and 
there are particular purposes for which 
express language is absolutely indispens- 
able. Words plainly should not be added 
by implication into the language of a sta~ 
tute unless it is necessary to do so to give 
the paragraph sense and meaning in its 
context.” 


It is also mentioned therein that if a mat- 
` ter is altogether omitted from a statute, 
it is clearly not allowable to answer it 
by implication, for to do so would not 
be to construe the Act, but to alter it 
It is, therefore, well settled that only 
necessary implications may be read into 
the statute. Mere desirability or plausibi- 
lity alone will not meet test. However, 
there are cases where construction by 
implication is permitted. As for example, 
where the statutory rant of a power, 


privilege or property carries with it, by 
implication, everything necessary to its . 


enjoyment or exercise. In my opinion, 
therefore, in the instant case there is 
-absolutely no scope for such construction 
in Regulation. 37. 


10. Mr, Mukherji further pointed 
out that in the case wider consideration 
respondent No. 1 has not passed final 
order under challenge. He has passed 
merely a preliminary order, which does 
not call for any interference under the 
writ jurisdiction at this stage, Therefore, 
according to him, writ application of the 
petitioner was not maintainable. He urg- 
ed that it cannot be held that respondent 


B.. S. Co-op. Bank v. Registrar, Co-op. Societies (Singh J.) [Prs. 9-12] Pat. 191 


No, 1 had complete lack of jurisdiction. 
This submission of Mr. Mukherji is also 
not acceptable. I have already held that 
respondent No. 1 could have. exercised 
jurisdiction under Regulation ‘37 only on 
a reference having been made by. the 
Chairman, Hence, according to me res- 
pondent No. 1 had complete want of 
jurisdiction ab initio. It is firmly settled 
that in case of absence of jurisdiction, 
this court would wholly forbid inferior 


‘court or Tribunal to exercise jurisdiction. 


11. Mr. Mukherji then placed þe- 
fore us relevant. portion of the counter- 
affidavit filed on behalf of ‘respondent 
No. 2 as well as the counter-affidavit in 
reply to the rejoinder, On the basis of 
the averments made therein he submitted 
that the act of the Chairman was mala 
fide. In my opinion, I cannot’ investigate 
in the present case. at the instance of res- 
pondent No, 2 the question of mala fide - 
made against the Chairman. Besides, for 
holding the case of mala fide it is equally 
settled that a very strong foundation of 
facts is necessary {Vide N. P. Mathur 
v. State of Bihar, AIR 1972 Pat 93 (FB). 
Mr, Mukherji by reference to the state- 
ment made in the counter-affidavit as 
well as the counter-affidavit in reply to 
the rejoinder, pointed out that as early 
as in the year 1967. seniority question 
tion was already decided: and there 
was absolutely no occasion for reopening 
the matter by the Chairman. He submit- 
ted- that the Chairman was performing 
a quasi-judicial function and “he ought to 
have referréd the claim of. respondent 
No. 2 to respondent No. 1. In.my opinion, 
this question does not arise in the pre- 
sent application. As mentioned earlier. I 
have already observed that respondent 
No. 2 had not filed his claim before the 
Chairman to enable him to exercise his 
jurisdiction under Regulation 37. On- any 
view of the matter the impugned order 
cannot be sustained, At the same time I 
am of the view that it will be desirable 
for the Chairman to refer the case to 
respondent No. 1 (Registrar) under Regu- 
lation 37, if any claim is filed by respon- 
dent No, 2 before him. 


12. In the result, the. application 
is allowed and the impugned order con- 
tained in Annexure '2’ is quashed. How- 
ever, it is made clear that respondent 
No. 1 will exercise his jurisdiction under 
Regulation 37 if the matter ‘is referred 
to him by the Chairman. In the circum- 
stances, however, there will be no order 
as to costs. 


ALI AHMAD, J. :— I agree. 
Application allowed. 


- Or under S. 30 
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Sarjug Ral, Appellant v. Mst. Mahe- 
shwari Devi and another, Respondents. 
A. F. A. D, No, 25 of 1970, D/- 3-10- 
1974.* 
io Sa P. C. (1908), O. aad 31 pe 
ersal of finding on fact — 
first appellate Court. i 
The first appellate Court while re- 
versing a finding on fact and coming to 
a contrary conclusion must consider all 
the material reasons and circumstances 
which had weighed with that Court in 
coming to a particular finding. (Para 7} 
(B) Land Acquisition Act (1894), Sec- 
tions 12, 18, 30 — Absence of service of 
notice under S. 12 on interested person 
— Civil suit by such person without 
making application either: under S. 18 
-— Maintainable, (Civil 
P, C, (1908), S. 9), 


A complete machinery has been pro- . 


vided for settlement of the dispute, 
about the quantum of compensation, by 
resorting to the procedure prescribed by 
the Act as well as the dispute about the 
rights of the owners to compensation. But 
if notice of the filing of the award in 
question under S. 12 is not served on an 
interested person, he cannot be held to 
be bound to prosecute the remedy avail- 
able under the Act itself as he may not 
apply to the Collector to make a refer- 
ence under S. 18 much less he was bound 
to make such an application. The other 
-remedy for making a reference in S. 30 
being optional to the Collector himself, 
such a person need not make any such 
application at all under S. 30 and straight- 
way file a suit in the Civil Court in its 
ordinary civil jurisdiction. AIR 1972 Pat 
482 and AIR, 1973 Pat 146, Followed. 
(Para 10) 
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JUDGMENT :— This second appeal 
by the plaintiff arises out of a suit insti- 
tuted by him for recovery of Rs. 3090 


from the defendant second party and, 


Rs. 1455 from the defendant third party 


"(From order of Umesh Chandra, Sub-J., 
Begusarai. D/- 10-10-1969.) 
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received by these defendants as compen- 
sation from the Land Acquisition Officer 
for acquisition of certain lands, sum 


of Rs. 104 was also claimed as interest. - 


The name of the State of Bihar, which 
was defendant first party, was struck out 
in the Court of Appeal below. 


2. The case arose in the following — 


registered deed of surrender (Ext. 6) on 
4-1-1956, and on the same day the plain- 
tiff executed a deed of maintenance in 
her favour (Ext. 7) with respect to the 
properties which were acquired in the 
aforesaid land acquisition proceeding. _ 
The plaintiff’s case against the defen- 
dant third party is that she executed a 
sale deed in his favour in respect of the 
land in question along with other lands 
on 13-5-1942 (Ext. A) for valuable consi- 
deration, and in this way the plaintiff got 
possession over those lands which were 
acquired in the name of defendant third 
party as well. i 


_ Defendant first party (the State of 
Bihar) acquired 2 acres of land for some 
public purpose, According to the further 
case of the plaintiff, the Land Acquisition 
Officer, in collusion with the defendants 
second and third parties, prepared the 
awards in thelr favour for the above- 
mentioned amounts according to their res- 
pective interest in the plot in question. 


‘When the plaintiff learnt of the same, he 


filed an objection, but it was dismissed 
and the monies were immediately paid 
to the said defendants. Accordingly, the 
plaintiff demanded the money and served 
a notice, but having failed to get the 
relief instituted the present suit after 
service of notice on defendant first narty. 
The plaintiff also pleaded that sometime 
after the death of her husband, defen- 
dant second party took another husband, 
namely, one Kamleshwari Singh and also 
begot a daughter by this marriage, and 
thereby she ceased to have the right of 
maintenance under the deed of mainten- 
ance aforesaid, | 


3. Three separate written state- 
ments were filed on behalf of each set of 
the defendants, and one of the pleas 
taken with which we are concerned was 
that the suit itself was not maintainable, 
being barred under the provisions of the 


ce 
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Land Acquisition Act. -The further case 
of the defendant second party was that 
the deed of surrender was a sham and 
fraudulent transaction which was taken 
from her in the garb‘of a deed of parti- 
tion. The allegation of remarriage was 
also seriously challenged by her as being 
entirely mala fde and motivated. The 
defendant third party also denied the 
execution of the sale deed in favour of 
the plaintiff, According to her case, she 
wanted to execute the sale deed in favour 
of her Samadhi Sarjug Choudhary, but 
the plaintiff by practising fraud upon her, 
' got his own name scribed in the said 
document. ` 


4. In the trial Court. evidence was 
led by the parties on the question of re- 
marriage of defendant second party, and 
the learned Munsif held in her favour of 
this question, disbelieving the plaintiff's 
case altogether. At the same time he held 
the deed of surrender to be a duly exe- 
cuted and genuine document. The trial 
Court also held that the sale deed exe- 
cuted by defendant third party in favour 
of the plaintiff was not fraudulent. It, 
however, found that the suit of the plain- 
tiff in the absence of any legal notice 
under Section 52 of the Land Acquisition 
Act was not maintainable against the 
defendant first party, and that it was 
maintainable against the other defen- 
dants. The suit was, accordingly, decreed 
against defendants second and third par- 
ties, as claimed by the plaintiff, with 
costs. 


5. Against the decision of the 
trial Court, both the defendant second 
and third parties filed an appeal, and the 
lower appellate Court, without consider- 
ing all the facts and circumstances which 
had weighed with the trial Court in com- 
ing to the finding that the deed of sur- 
render was not a fraudulent, but a genu- 
ine document, much less recording any 
clear finding in this regard to the con- 
trary, purported to set aside the said 
finding in paragraph 16 of its judgment, 
by simply observing that by this docu- 
ment the said defendant was deprived 
of her right over the property. It affirm- 
ed the finding of the trial Court with res- 
pect to the execution of the sale deed by 
defendant third party in favour of the 
plaintiff. It, however, took a view. that 
the suit in question was incompetent and 
not maintainable on account of the spe- 
cial remedy provided in the Land Acqui- 
sition Act itself. The plaintiff has,- there- 
fore, come up to this Court in second 
appeal. 
: G During the pendency of the 
appeal in this Court, defendant second 
‘ party, namely, respondent.No. 1 died and 
it was urged in the affidavit filed on be- 


half of-the respondents that. this appeal. 
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has become incompetent in the absence 
of any substitution. It has been stated in 
the affidavit filed on their behalf that 
respondent No. 1 died on 15-12-1971, 
leaving behind a minor daughter Krishna 
Kumari aged about twelve years. This 
fact was challenged on behalf of the ap- 
pellant and it was asserted on his behalf 
that he being the only heir ‘of the said 
respondent, her interest had devolved 
upon him and there was no necessity of 
any substitution. A subsequent affidavit 
was filed on behalf of the respondents 
stating that the said Krishna Kumari was 
the adopted daughter of the said Mahe- 
shwari Devi, Learned counsel for the 
appellant, however, placed before me the 
deposition of Maheshwari Devi in the 
trial Court where, while challenging the 
plaintiffs case of re-marriagé, she had 
stated that she had no minor daughter. 
The statement of defendant second party 
herself clearly falsifies the assertion of 
the respondents that the defendant second 
party had any such daughter who could 
be aged twelve years in 1972. There is 
thus no force in the contention of the 
respondents that this appeal. has become 
incompetent on this account ‘and it must 
be held that on the death of defendant 
second party, namely, Maheshwari Devi. 
her interest devolved upon the plaintiff- 
appellant. ‘ 

7. Learned counsel appearing for 
the plaintiff-appellant seriously challeng- 
ed the finding of the Court of appeal on 
the point of the validity ‘of the deed of 
surrender (Ext. 6) executed by the defen- 
dant second party. It has already been 
observed earlier that the trial Court has 
discussed this question in a preat detail 
and on reference to a large number of 
documents, materials and circumstances. 
it has come to the conclusion that the 
eaid deed of surrender was not a fraudu- 
lent document. The lower appellate 
Court, however, in a very brief discus- 
sion and without referring to any of the 
circumstances or material, on which it 
could be held that the said document was 
a fraudulent one, has purported to take 
a different view on the ground that this 
arrangement deprived the said widow of 
her property. The said finding of the 
lower appellate Court cannot be upheld 
as it is well settled that the Court 
of appeal . below while , reversing a 
finding on fact and coming to a contrary 
conclusion must consider all the material 
reasons and circumstances, which had 
weighed with that Court in.coming to a 
particular finding. I would, accordingly. 
set aside this finding and hold in agree- 
ment with the trial Court that the deed 
of surrender (Ext,-6) was a. genuine and 
valid document. - RT 
-: 8- -I now take up the real question 
which has to be- considered in a greater 


í 
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detail, namely, as to whether the plain- 
tiffs suit was competent and maintain- 
able or was otherwise hit by any provi- 


sion of the Land Acquisition Act, In this. 


regard -the case of the plaintiff is that 
the Land Acquisition Officer had prepar- 
ed awards in the names of defendants 
second and third parties in their collu- 
sion, and having come to know of the 
same, he filed an objection to the same 
and: also produced documents in support 
of his claim on 30-4-1963, but even with- 
out giving him any opportunity of being 
heard, his objection was dismissed forth- 
with and the compensation money - was 
paid to the aforesaid defendants, keeping 
him in dark. The trial Court has held 
that the suit was competent against the 
defendants second and third parties and 
was incompetent only against the defen- 
dant first party. 


The lower appellate Court, relying 
upon a decision in the case of Chintada 
Kasiviswanadham v. Sub-Collector, Ber- 
hampu1, ATR 1961 Ori 39 took the view 
that on failure of the Land Acquisition 
Officer to make a reference under Section 
18 of the Land Acquisition Act, the only 
remedy that was available to the plain- 
tiff was to move the High Court in the 
writ jurisdiction for making a reference 
as the matter could be decided exclusive- 
ly by the ‘Court’ on a reference, which 
had an exclusive jurisdiction in this mat- 
ter, and the present suit filed in the ori- 
ginal jurisdiction of the Court was not 
maintainable. In that case, the Land Ac- 


quisition Officer had rejected the prayer 


of the writ petitioner requiring a refer- 
ence of matter for determination of the 
Court under Section 18 of the Act. He, 
thereupon, moved the High Court in its 
writ jurisdiction for a direction to make 
the required reference it was held that 
once the conditions of Section 18 of the 
Act are fulfilled, the Collector was bound 
to make a reference to the ‘Court’ and 
he could not refuse the prayer simply 
because, according to his own finding, the 
claim of the applicant was not genuine. 
The question regarding the competency 
of a suit in its original civil jurisdiction 
did not fall for determination in the 
Orissa case. 


9.. The Supreme Court in the case 
of Dr. G. H. Grant v, The State of Bihar, 
AIR 1966 SC 237, on a reference to the 
various sections and the scheme of the 
Land Acquisition Act, held that an award 
by the Collector is strictly speaking 
merely an offer made to the person in- 
terested in the land notified for acquisi- 


‘tion: the latter may, but was not bound - 


to accept the offer and he might ask for 
a reference to the Court for adjudication 
of his claim for adequate compensation; 
the award merely quantifies the appro- 
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priate Government’s offer which is made 
on account of the intention of the Gov- 
ernment to take over the land of the 
owner under the authority given by the 
Act. It has further been held that the 
Collector is not authorised finally to de- 
cide the conflicting right of the persons .- 
interested in the amount of compensation: 
his primary concern being the acquisition 
of the land. Of course, while quantifying 
the amount of compensation which has 
to be offered, he has to apportion the. 
amount of compensation between the per- 
sons known or believed to be interested 
in the land, of- whom, or of whose claims, 
he has information, whether they have 
appeared before him or not. Such an ap- 
portionment by the Collector, however, 
is not final and conclusive between the 
rival claimants. - 


As the Collector is not the authority 
empowered to adjudicate finally upon the 
title to compensation, which has to be 
decidec by the Court on a reference 
under Section 18 or Section 30 of the Act 
or in a Separate suit. This question has 
further come for consideration before dif- 
ferent High Courts in India, including 
this Court and the Privy Council, some 
of which were cited at the Bar before me 
as well. It is not necessary to refer to all 
of them unnecessarily as a learned Single 
Judge of this Court on a reference to 
some of those cases in the case of Md. 
Imram v. Mohammad Zafar Momin, AIR 
1972 Pat 482 and, if I may say so with 
respect correctly observed that there is 
two lines of cases. One line of cases are 
that unless the claim of a person is ad= 
judicated upon under the provision of the 
Land Acquisition Act, or such person 
having had notice of such proceeding, 
appears therein and fails to assert and 
prosecute his claim in accordance with 
the provisions of the Act, he would he 
entitled to file a suit. According to the 
other line of cases, the person concerned 
is not entitled to avoid the special remedy 
provided to him under the scheme of the 
Act and he is bound to raise his objection, 
if any, to the award, including appor- 
tionment thereof, and on his failure to do 
so the award shall be conclusive so far 
that person is concerned, whether he ap- 
peared before the Collector or not, 


This line of cases, however, imposes 
the restriction on the person concerned, 
where. a notice under Section 12 (2) of 
the Act has been served upon him. Under 
Section 12 (2) of the Act, the Collector 
is bound to give immediate notice of the 
award to such of the persons interested 
as were not present personally or through 
their representatives when the award was 
made, and on receipt of the said notice, 
such a person was bound to make an ap 
plication within the special period of 
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limitation provided under Section 18 of 
the Act for reference to the Court, and 
if. he fails to doso, he cannot challenge 
the award, It is-not necessary for me -to 
Zo deeper into the matter in view of a 
Bench decision of this Court in the case 
- of Apurba Krishna Chandra v. State of 
Bihar (1973 BLJR 508) where this ques- 
tion has been directly answered and this 
Court has followed the view of the 
second line of cases referred to above, 
namely, that if a notice under Section 12 
(2) of the Act was served upon a person, 
he was bound to require the Collector to 
make a reference to the Court under Sec- 
tion 18 of the Act, and on his failure to 
do so, a separate suit for compensation 
did not lie as he cannot aspire for the 
same remedy by filing a civil suit. ` 


In Apurba Krishna Chandra’s case, 
the Land Acquisition Officer had made a 
reference to the District Judge, Dhanbad, 
under Section 18 of the Act on the basis 
of certain objection raised before him re- 
garding the payment of compensation 
determined by him. During the pendency 
of the reference, by virtue of the provi- 
Sions of the Bihar Land Reforms Act, 
same of the lands acquired, vested: in. the 


State of Bihar. Accordingly, an applica- 


tion was filed before the District Judge 
by the State of Bihar claiming for the 
compensation money of those properties. 
This application was rejected by the Dis- 
trict Judge on the ground that the Land 
Acquisition Officer had not made any re- 
ference in respect of the claim of the 
State of Bihar. Accordingly, the State of 
Bihar filed a suit for a declaration that 
it was entitled to a portion of the com- 
pensation on account of the vesting as 
aforesaid, There was a finding of fact re- 
corded by the Courts below in that case 
that the plaintiff was duly served with 
the notice under Section 9 (3) of the Act 
and had every knowledge of all stages 
of the proceeding under the Land Acqui- 
sition Act and to prefer its claim and 
apply for making a reference under Sec- 
tion 18 of the Land Acquisition Act. Ac- 
cordingly, it was held that the suit of the 
State of Bihar was incompetent. 


In the Supreme Court ‘case of Dr. 
G. H. Grant (AIR 1966- SŒ 237) (supra) 
which was again a case from this Court 
(AIR 1959 Pat 343) also, after acquisition 
of certain land of Dr. Grant, the estate 
had vested in the State of Bihar, and a 
petition of claim was made on “behalf of 
the State of Bihar before the Collector 
claiming compensation money and for 
making a reference under Section 30 of 
the Act.. The Collector had, accordingly, 
made three references to the Court: two 
under Section: 30 and one under Section 
18 of the Act. The Court, however, 
that-the State of Bihar had no interest in 
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the property notified for acquisition when 
the award was filed before the: Collector 
under Section 12 of the Act and the State 
of Bihar, therefore, could lay no claim 
to the compensation, and, accordingly, 
the award in favour of Dr, Grant was 
maintained, On appeal to this : Court, it 
was held that the title of the owner of 
the land acquired could not :be extin- 
guished under the Act till possession was 
taken under Section i6, and before that 
stage having been arrived, _the land ac- 
quired: stood statutorily transferred in 
the State by virtue of the notification 
issued under the Bihar Land Reforms 
Act and, accordingly, this Court allowed 
the appeal of the State of Bihar, 


The Supreme Court while dismissing 
the appeal held that a person who has 
not appeared in the land acquisition pro- 
ceeding before the Collector may, if he 
is not served with the notice of the filing 
of the award, dispute as to the appor- 
tionment or as to the person. to. whom 
it is payable and apply to the Court for 
a reference under Section 30 ‘of the Act, 
for which there was no period of limita- 
tion prescribed. The Collector, under Sec- 
tion 30 of the Act is not bound to make 
a reference and may relegate the person 
raising a dispute as to the -apportionment 
or as to the person to whom compensa- 
tion is payable, to agitate the POEPIE in 
a suit. 


10. With reference to the authores 
referred to above and after examining the 
scheme of the Act, of course, ‘it cannot be 
doubted that a complete machinery | has 
been provided for settlement: of the dis- 
pute, about the quantum of compensa- 
tion, by resorting to the procedure prer- 
cribed by the Act as well as the dispute 
about the rights of the owners to com- 
pensation, But if notice of the filing of 
the award in question is not served on an 
interested person, he. cannot"be held to 
be bound to prosecute the remedy avail- 
able under the Act itself asi he may not 
apply to the Collector to make a refer- 
ence under Section 18 of the Act, much 
less he was bound to make such an appli'- 
cation, The other provision’ for making 
a reference in Section 30 being optional 
to the Collector himself, such a perscn 
need not make any such application at ell 
under, Section 30 and straightway fite 
a suit in the Civil Court in‘its ordinary 
civil jurisdiction. This view finds well 
support from two cases of, this Court, 
namely, (1) Md. Imram, AIR 1972 Pat 
482 referred to above, and: (2) State of 
Bihar v. Smt. Banarsi Devi, [AIR 1973 Pat 
146 where the scope of and . distinction 
between the references under Sections 18 
sor of the. Act have been clearly indi- 
cate i 
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11. I have already stated the rele- 
vant facts to show that the plaintiffs 
definite case in the plaint is that the pro- 
ceedings of the land acquisition case were 
collusive and that he was kept out of 
knowledge of the same. He had, therefore, 
no occasion to apply for a reference 
under under Section 18 of the Land Ac- 
‘quisition Act within the prescribed time. 
In ‘the written statement filed by defen- 
dant first party, it was not asserted that 
any notice of the filing of the award was 
served upon the plaintiff. Even assuming 
that the plaintiff could make an applica- 
dion under Section 30 of the Act, in view 
of the decision of the Supreme Court in 
the case of Dr. Grant, AIR 1966 SC 237 
the remedy being optional, the present 
suit must be held to be competent, 


12. It has already been seen that 
the defendant second party died during 
the pendency of this appeal. The appel- 
lant being the sole heir and legal repre- 
sentative of the said defendant second 
party, the interest of the plaintiff and 
the said defendant has merged. It 1s, 
therefore, not possible to pass any decree 
against the defendant second party. The 
plaintiff is, however, certainly entitled to 
a decree against the defendant third party 
for a sum -of Rs. 1455. I would, accord- 
ingly, decree the suit of the plaintiff. to 
the extent of Rs. 1455, against the defen- 
dant third party with pendente lite and 
future interest thereon at the tate of 
6 per cent, per annum. The plaintiff is 
also entitled to the proportionate costs 
throughout. 

13. In the result, the appeal is 
allowed as indicated above, The appellant 
will be entitled to proportionate costs 
against defendant third party throughout. 

Appeal allowed. 
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Trilok Chand Jain,. Appellant v. 
Rameshwar Lall Tulsiyan and others, 
Respondents. l 

A. F. A. D. No. 373 of 1970, D/- 19-7- 
1974.* 

(A) Contract Act (1872), S. 230 — 
Agent executing Hundi for loan, but not 
disclosing name of principal — Agent is 
personally liable. 

A executed a Hundi to B for a loan 
borrowed from B, the hundi purporting 
to be drawn by a firm X. A did not sign 


*(From decision of R. S. Sahi, Addl. Sub- 
J. 3rd Court, Darbhanga, D/. 11-4- 
19790.) < 3 
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the Hundi as agent of X and. did not dis- 
close to B the name of the principal who 
was the proprietor of the firm X. B filed . 
a suit on the loan against A claiming a 
personal decree against him. In the writ- 
ten statement for the first time A stated 
that x firm was a different person and he 
signed the Hundi as agent of X. Held 
that A was personally liable on the loan: 
Even if A had signed the Hundi as agent 
of a third party, he would be personally 
able as he had not disclosed the name 
of the principal. AIR 1918 PC 146; AIR 
1916 Mad 293 (FB); AIR 1937 Pat 428 and 
AIR 1928 Bom 516, Dist. (Para. 9) 
Cases Referred: Chronological Paras 


AIR 1937 Pat 428 = 18 Pat LT 337 6.7 
AIR 1928 Bom 516 = 30 Bom LR 1300 8 
AIR 1918 PC 146 = 46 Ind App 33 6 
AIR 1916 Mad 293 = 25 Mad LJ 425 (FB) 
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R. S. Chatterjee and Lala Rajendra 
Prasad, for Appellant; N. P. Agarwal and 
R. K. Sinha, for Respondents. 


_ _ JUDGMENT :— This second appeal 
is by the plaintiff, who instituted a suit 
for realisation of Rs. 2,000 as principal 
and Rs. 700 as interest against the defen- 
dants under the following circumstances: 
A sum of Rs. 2,000-00 was advanced by 
the plaintiff under a Hundi on 1-2-1960. 
(Ext, 1) which was executed by the first 
defendant. In the body of the Hundi, 
however, the name of the person (firm) 
to be charged upon was clearly stated and 
fully disclosed. It is necessary to quote 
the relevant recitals made in the Hundi, 
the English translation of that portion is 
as follows: ae 

“Greetings from Sri Ganeshji Um- 
brella Manufacturing Company. Drawn 
one Hundi on you for Rs, 2,000, half of 
which was Rs. 1,000 ............ in favour 
of Bhai Trilok Chandji Jain of Darbhanga 
for 180 days payable according to the 


custom. 
Sd. Rameshwar Lal Tuwlsiyan.” 
The suit, however, was instituted by the 
plaintiff against defendant No. 1 and his 
three sons as Karta of the joint family 
and as the ing agent of the said 
business Sri Ganeshji Umbrella Manufac- 
turing Company, alleging that the money 
was borrowed by him from the plaintiff 
for the said joint family business and in 
proof of the same, he executed a Hundi 
in his favour. It was also alleged that as 
all the defendants had been benefited 
by the loan, all of them were liable to 
pay the dues. l i 
2. In the written statement filed 
on behalf of defendant No. 1, the execu- 
tion of the Hundi by him was not denied, . 
but his plea with which- we are concern- 
ed in this appeal was that the firm Sri: 


‘Ganeshji Umbrella Manufacturing .Com- 
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pany was not his ancestral business, but 
as a matter of fact, the same exclusively 
belonged to one Gopal Marwari of Cal 
cutta, of which he was a mere manager 
on salary basis. The said business was 


closed by Gopal Marwari in the year 
1961. The defendant No, 1 denied any 
personal liability for the claim of the 


plaintiff. 

3. On these pleadings, one of the 
issues framed by the trial court was as 
to whether defendant No. 1 was personal- 
ly liable for the loan in question an 
whether the plaintiff had any cause of 
action against the defendant. Evidence 
was adduced by both the parties in sup- 
port of their respective cases. The trial 
Court, on a consideration of the various 
documentary evidence, held that the firm 
Sri Ganeshji Umbrella Manufacturing 
Company was never the joint family 
business of the defendants and Gopal 
Marwari was, in fact, the proprietor of 
the said firm. It also held that the defen- 
dant No. 1 was not personally liable for 
the loan in question. Accordingly, the 
suit was dismissed. On appeal by the 
plaintiff in the lower appellate Court, the 
same questions were pressed as in the 
trial court and were answered again 
against the plaintiff and the findings of 
the trial Court. were affirmed. 


4. In this Court Mr, R. S. Chat- 
terjee, learned counsel appearing for the 
vlaintiff appellant, firstly contended that 
inasmuch as the Hundi in question was 
drawn by the defendant No. 1 without 
any qualification and indicating the capa- 
city in which he drew the same, he was 
liable for the money advanced on its 
basis on the face of the document and 
the Courts below have committed an ap- 
parent error of law by permitting the 
defendant to lead evidence in order to 
contradict the legal presumption. He 
strongly relied upon Section 28 of the 
Negotiable Instruménts Act and contend- 
ed that even according to the admitted 
case of the defendant No. 1 that he was 
an agent of the debtor’s firm, he having 
signed his name on the Hundi without 
indicating therein that he was an agent 
of the firm, he was personally liable 
under the instrument. The second ques- 
tion raised by him was that under the 
provisions of Section 230 of the Contract 
Act, defendant No. 1 was clearly liable. 


5. In my opinion, the first con- 
tention of the learned ` counsel has no 
merit and must be rejected, In the body 
of the instrument in question, the defen- 
dant No. 1 had clearly indicated in ex- 
press words as to who was the drawer 
and the drawee of the same. As would 
appear from the relevant recitals quoted 
above, after mentioning the name of the 
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firm Sri Ganeshji Umbrella Manufactur- 
ing Company.as the drawer, it was also 
expressly said "Hundi kita ek aap ke 
upar deni kari’, in other words “drawn 
one Hundi on you”. 


6. Let me now consider the vari- 
ous authorities relied upon by learned 
counsel in support of his first contention. 
He relied upon the case of Firm Sadasuk 
Janki Das v. Sir Kishen Pershad (AIR. 
1918 PC 146) which has been followed in 
all the subsequent cases. In this case one 
Mohan Lal had borrowed from the appel- 
lants before the Privy Council a sum of 
Rs. 35,000-00 and to secure repayment 
had drawn and accepted in their favour 
fourteen Hundis,.each for the sum of 
Rs, 2,500-00, payable on different dates. 
In the opérative part of the instrument, 
there was nothing to show that except 
Mohan Lal, anybody also was bound. 
Each of the Hundi was drawn and accept- 
ed by him without any qualification. In 
the execution portion, however, after 
putting his signature, he had described 
himself as “Acting Superintendent of the 
Private Treasury of His Excellency Sir 
Maharaja, the Prime Minister of H. H. 
the Nizam”, The suit was instituted by 
the plaintiff against Mohan Lal and the 
Maharaja Sir Kishan Pershad Bahadur, 
claiming a joint decree against them, The 
trial Court passed: a decree against Mohan 
Lal alone. On appeal, the lower appellate 
Court took a different view and held that 
the form of the Hundi was sufficient to 
charge the Maharaja. On second appeal, 
however, the view of the trial Court. was 
upheld and thereafter the matter was 
taken to the Privy Council. On a refer- 
ence to the recitals in the instrument re- 
ferred to above, their Lordships held that 
it was of the utmost importance that the 
name of a person or firm charged upon 
a negotiable instrument should be clearly 
stated on the face or on the back of the 
document, so that the responsibility can 
be made plain and can be instantly re- 
cognised as the document passes from 
hand to hand. As in that case no such 
mention was made, it was held that it 
was Mohan Lal alone who was lable. 
Reliance was also placed by the learned 
counsel upon a Full Bench decision of 
the Madras High Court in R. P. Koneti 
Naicker v. Jatu Gopala Aiyar (AIR 1916 
Mad 293) (FB) where the executant of 
the promissory note in question as the 
maker of the same unequivocally had 
said “on demand, I promise to pay this 
sum ‘of rupees six hundred and ninety- 
four and annas six with interest at 
Rs. 5-8-0 per cent. per mensem from 
this date......... = In these circumstances, 
it was held that the maker decribed him- 
self in the body of the note as an agent, 
no doubt, but his promise to pay Was un- 
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qualified by any reference to his -alleged 
principal and the note was also signed 
without any addition to the signature. 
Either of the aforesaid decisions does not 
lend any support to the appellant. In the 
body of this instrument, defendant No. 1 
had clearly indicated, as already stated, 
as to who was the real person who was 
liable for the debt in question and no- 
where there was any unqualified promise 
to make the payment. True it is that in 
the signature portion he did not make 
any addition to show that he was signing 
as an agent, but the document must be 
taken as a whole to construe the same. 

The next case relied upon by Mr. 
Chatterjee is the case of this very Court 
in the case of Bank of Behar Ltd. v. 
Madhusudan Lal (AIR 1937 Pat 428). In 
this case also the promissory note ad- 
mittedly was executed by defendant No. 


1 alone and there was no suggestion by | 


the either party that there was any indi- 
cation on the face of the -bill that the 
second defendant was the real debtor. 
The suit, however, was filed by the plain- 
tiff Bank against both the defendants. In 
that case although it was found that the 
loan in question was advanced to defen- 
dant No. 2, but in spite of the said find- 
ing, the decree was passed only against 
defendant No. 1. The learned Single 
Judge who decided this case, however, 
observed that the only way to get out of 
that for the plaintiff was, if he desired, 
to make defendant No. 2 liable or to 
have sued the defendant on the loan, 
and not on the promissory note. For the 
aforesaid reasons, this decision is also of 
no assistance to the appellant. 

7. Mr. N. P. Agarwala, learned 
counsel for the defendants, however, con- 
tended that the plaintiff in this case actu- 
ally did not sue on the basis of the in- 
strument, but on the basis of the loan. 
He referred to the case of the plaintiff 
made out in the plaint, which I have al- 
ready referred to in the earlier portion 
of the judgment. He, accordingly, con- 
tended that in any view of this fact, no 
advantage could be taken by the plaintiff 
on the basis of the Hundi and that when 
the plaintiff impleaded other defendants 
and claimed a decree against them on the 
allegation that the firm in question was 
the joint family firm and all other defen- 
dants were also benefited by the loan, 
it was open to the defendants to raise 
issue on this question and to show by 
cogent evidence that the loan was actu- 
ally not taken by the defendants, much 
less, the business in question belonged 
to the family of the defendants. There 
seems to be great force in this conten- 
tion. The recitals in the plaint basically 
assume that the loan in question was ad- 


vanced to the firm Sri Ganeshji Umbrella. 


Manufacturing Company, and on this as- 
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sumption the plaintiff alleged that the 
Said business belonged to all the defen- 
dants and they were Hable for the same. 
The giving of the loan in question is, 
therefore, admitted to have been advanc- 
ed by the plaintiff to the said firm. The 
contention also finds support from the 
observation of the learned Single Judge 
in the Bank of Behar’s case AIR 1937 Pat 
428 (supra). 


8. Learned counsel for the appel- 
lant then placed reliance upon the case 
of Sitaram Krishna v. Chimandas Fateh- 
chand (AIR 1928 Bom 516) in support of 
his contention that if the Hundi was 
signed by the defendant No. 1, it was not 
open to him to allege and prove that he 
was acting for another. But in that case 
it was found that the mere mention of 
the name of the firm did not absolve the 
maker of the Hundi and in any event,. he 
had described himself as the proprietor 
of the said firm. The facts of the instant 
case are, however, entirely -different. If 
the name of the firm would not have 
been mentioned on the face of the in- 
strument, being expressly stated that the 
said firm was the drawee, without any 
mention of the name of defendant No. 1 
at all, the question raised on behalf of 
the appellant might have been of some 
relevance. But on the facts and for the 
reasons already stated above and also for 
the reason that the suit seems to be 
based more on the basis of the loan, and 
not on the Hundi, this contention also is 
not acceptable. The trial Court was, 
therefore, perfectly justified in framing 
an issue and deciding the question of fact 
as to whether the: firm Sri Ganeshji Um- 
brella Manufacturing Co. belonged to the 
family of the defendants or somebody 
else. As this finding is well-founded and 
the plaintiff himself having participated 
at the trial stage and joined issue, it is 
too late in the day for him to raise any 
technical argument regarding the scope 
of the suit and the ambit of the inquiry 
to be held by the Court. The first conten- 
tion raised by Mr. Chatterjee has, there- 
fore, no merit and it must be rejected. 


9. Now I take up the second ques- 
tion raised on behalf of the appellant. It 
has been urged that in the Hundi it was 
not disclosed as to who was the real 
owner of the firm Sri Ganeshji Umbrella 
Manufacturing Company mentioned in the 
body of the instrument as the drawer 
and the drawee, and as it is open to any 
person to carry on a business in any as- 
sumed name, in the absence of the disclo- 
sure by defendant No, 1 of the fact to 
the plaintiff, either in the instrument it- 
self or otherwise that it was not he who 
was the owner of the said firm, but the 
aforesaid Gopal Marwari, and having exe- 
cuted the same without any qualification 


~ 
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or disclosing his capacity to execute the 
same, the plaintiff was entitled in law to 
sue defendant No. 1 for the loan advanc- 
ed by him. From the evidence of the 
plaintiff and defendant No. 1, it appears 
that the loan under the Hundi was pai 
to defendant No. 1 personally. Defendant 
No. 1 has not stated in his evidence that 
he had disclosed the name of his princi- 
pal to the plaintiff at the time of taking 
the loan and executing the Hundi. Both 
the plaintiff and defendant No, 1 are resi- 
dents of the town of Darbhanga itself and 
_the plaintiff was kept under the impres- 
sion that it was defendant No. 1 who was 
the real owner of the said business and 
he instituted the suit accordingly. It is 
well settled that in absence of any con- 
tract to the contrary, a contract can be 
personally enforced against an agent and 
shall be presumed to exist where the 
agent does not disclose the name of his 
principal, In this view of the matter, de- 
fendant No. 1 himself being the contract- 
ing party and having signed the instru- 
ment without any qualification, showing 
that he was signing the same as an agent 
of some named principal, he must be 
held to be personally liable, although in 
the body of the instrument the name of 
a firm was mentioned, without any indi- 
cation as to who was the real owner of 
the same. Apart from this reasoning, as 
already stated above, the plaintiff really 
seems to have based his suit on the basis 
of the loan which was admittedly ad- 
vanced to defendant No. 1 himself. In this 
view of the matter, I am of the view that 
the plaintiff is entitled to get a personal 
decree against defendant No. 1. The 
Courts below were, therefore, not right 
in dismissing the plaintiffs suit on a find- 
ing that the firm Sri Ganeshji Umbrella 
Manufacturing Company was owned by 
a different person, a fact which was dis- 
closed to the plaintiff for the first time 
in the written statement filed in the suit. 
The defendant No. 1 cannot, therefore, 
escape his own personal liability. 


10. In the result, I would allow 
this appeal, set aside the judgment and 
decree of the Courts below and decree the 
suit of the plaintiff against defendant No. 
1 only with interest thereon at the rate 
of 6 per cent. per annum pendente lite 
and future till realisation with costs 


throughout, 
ia Appeal allowed. 
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Sangram Singh Jaiswal and another, 
Petitioners v. The State of Bihar and 
others, Respondents. l 

Civil Writ Jurisdiction Case Nos. 8 
and 9 of 1974 (R), D/- 1410-1974. 

(A Bihar and Orissa Excise Act (2 of 
1915), S. 7 (2) (e) and S. 22 — Word “dele- 
gaton” — Meaning of — Delegation of 
power under S. 22 by Govt. to Revenue 
Board — Effect of —- Govt. can still act 
under S, 22. (Constitution of India, Arti- 
cle 245). 


The word ‘delegation’ is generally used 
to imply not a parting with powers by the 
person who delegates the powers but 
points rather to the conferring of an au- 
thority to do things which otherwise that 
person would have to do himself and by 
issuing the notification in 1919 delegating 
the powers of the State Govt. to the Re- 
venue Board the State Govt had not 
denuded itself of the power to act under 
Sec. 22 itself and in spite of the delega- 
tion of power the State Govt. could it- 
self act in pursuance of the powers under 
Sec, 22, AIR 1966 SC 1404, Rel. on. 

(Para 7) 

(B) Constitution of India, Art. 166 (1) 

— Bihar and Orissa Excise Act (2 of 1915), 

S. 22—Excise Minister recording minutes 

on file allotting to certain persons exclu- 

sive privilege to sell liquor under Sec. 22 

— Minutes forwarded to Chief Minister 

and not communicated to persons con- 

cerned — Minutes cannot be said to be 
order of State Govt, 


‘Merely recording minutes on the file 
by the Excise Minister allotting exclusive 
privilege to sell liquor under Sec, 22 to 
certain persons before forwarding the file 
to the Chief Minister does not amount 
to an order of the State Govt. granting 
any exclusive privilege to any one under 
Sec, 22 because no order expressed in the 
name of the Governor as required by 
Art, 166 (1) was ever passed nor was any 
such order communicated to the persons 
concerned. AIR 1963 SC 395 and 1971 BL 
JR 719, Rel. on; AIR 1964 SC 1823, Dist. 

(Para 7) 


(C) Bihar and Orissa Excise Act (2 of 
1915), S. 22 — Bihar Government’s Exe- 
cutive Business Rules, R. 28 (a) (ii) — 
State Govt. delegating its power to grant 
exclusive privilege of selling liquor under 
Sec. 22 to Revenue Board — Excise Minis- 
ter recording minutes om file allotting ex- 
clusive privilege urder Sec. 22 to certain 
persons — Minutes forwarded to Chief 
Minister — Chief Minister: directing Re- 
venue Board to exercise its delegated 
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powers under Sec. 22 — Chief Minister’s 
order held was valid under R. 28 (a) (ii). 


Where the State Govt. delegated its 
power to grant exclusive privilege to sell 
liquor under Sec. 22 to the Revenue Board 
and the Excise Minister recorded minutes 
on the file allotting the exclusive privilege 
_of selling liquor under Sec, 22 to some of 
the' tenderers and the minutes were for- 
warded to the Chief Minister who direct- 
ed the Revenue Board to exercise its de- 
legated powers under Sec. 22, it was held, 
that the Chief Minister’s order was valid 
firstly because as the Excise Minister's 
minutes did not amount to an order of 
the State Govt. under Sec. 22 the autho- 
rity of the Board to act under its dele- 
gated powers under Sec. 22 could not be 
challenged and secondly R., 28 (a) (ii) suff- 
ciently clothed the Chief Minister with 
power to pass the order which he did be- 
cause the questions involved as to whe- 
ther the power to grant exclusive privi- 
lege under Sec. 22 should be exercised by 
the Board under its delegated authority 

or by the State Govt. and whether the 
exclusive privilege should be granted only 
to distillery owners or even to those who 
did not own any. distillery raised ques- 
tions of policy within R. 28 (a) (ii) and 
the order passed by the Board under Sec- 
tion (22 could not be said to be without 

jurisdiction. AIR 1963 SC 395, Rel. on. 
(Para 8) 


(D) Bihar and Orissa Excise Act (2 of 
1915), S. 22 — Executive instructions issu- 
ed by Board of Revenue, R. 219 — Reve- 
nue Board under delegated powers allott- 
ing exclusive privilege to sell liquor under 
Sec. 22 to tenderers having distilleries — 
Board’s order does not violate R. 219 and 
cannot be challenged as creating mono- 
poly — R, 219 is executive instruction — 
Non-observance of same cannot affect 
validity of Board’s order. (Constitution of 
India, ‘Arts, 14, 19 (1) (g)). 


Where the past experience of the 
State Govt. showed that the grant of ex- 
clusive privilege to sell liquor under Sec- 
tion 22 to contractors having no distille- 
ries of thelr own put the Govt. to tre- 
mendous loss of revenue on account of 
their incapacity to supply liquor in terms 
of the contract and the Revenue Board 
under its delegated powers allotted the 
exclusive privilege to sell liquor under 
Sec. 22 to tenderers owning distilleries 
even though their tenders were not the 
lowest it was held that the Board’s order 
could not be said to be unreasonable or 
arbitrary or in violation of R. 219 and 
could not be challenged as creating mono- 
poly and further R. 219 being an execu- 

- tive instruction non-observance of the 
same could not affect the validity of the 
Board’s order. AIR 1972 SC 1816 and AIR 
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1954 SC 220 and AIR 1958 SC 398 and 
C. W. J. C. No. 563 of 1971, D/- 18-5-1973 
(Pat.), Rel. on; AIR 1973 SC 303, Dist. 
(Para 9) 
(E) Bihar and Orissa Excise Act (2 of 
1915), S. 22 — Tender for allotment of 
exclusive privilege to sell liquor under 
S. 22 — Tender accompanied with letter 
that rates quoted would be variable if 
entire area in the State was not granted— 
Tender is not defective or conditional. 


Where the tender for allotment of ex- 
clusive privilege to sell liquor under Sec- 
tion 22 fulfilled all the conditions laid 
down in the tender notice it was held that 
the fact that along with the tender the 
tenderer had sent letter stating that the 
rates quoted in the tender would not 
remain the same if the exclusive privilege 
for the entire area in the State was not 
granted to him did not render the tender 
defective or conditional. C. W. J. C. No. 
563 of 1971, D/~ 18-5-73 (Pat.), Rel. on. 

(Para 11) 


(F) Bihar and Orissa Excise Act (2 of 
1915), S. 22 — Tenders for allotment of 
exclusive privilege to sell liquor under 
Section 22 invited — Tender of distillery 
owner accepted — Person whose tender 
was rejected cannot challenge validity of 
tender which was accepted. 


Where tenders for allotment of ex- 
clusive privilege to sell liquor under Sec- 
tion 22 were invited and the tender of 
the person who owned a distillery was 
accepted it was held that it was highly 
doubtful whether the person whose tender 
was rejected could be said to have any 
legal right to challenge the validity of the 
tender which had been accepted on the 
ground that it was defective or condi- 
tional. (Para 11) 
Cases Referred: Chronological Paras 


AIR 1973 SC 303 = (1973) 2 SCR 752 10 
(1973) C. W. J. C. No. 563 of 1971, D/- 18- 
5-1973 (Pat.) 9, 11 
AIR 1972 SC 1816 = (1972) 3 SCR 784 9 
1971 BLJR 719 = 1971 Serv LR 666 7 
AIR 1967 SC 1910 = (1968) 1 SCR 111 10 
AIR 1966 SC 1404 = (1966) 2 SCWR 518 7 
AIR 1964 SC 1823 = (1964) 6 SCR 368 7 
AIR 1963 SC 395 = 1962 All WR (HC) oe 
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AIR 1958 SC 398 = 1958 SCR 1240 | 9 
AIR 1954 SC 220 = 1954 SCR 873 9 


K. D. Chatterji, G. P. Jaiswal, Naren- 
dra Prasad, M. C, Chagla. for Petitioners; 
Balbhadra Prasad Singh, S. Shamsul Has- 
san, R. Prasad, D. P. Sinha, A. B. S. Sinha, 
Ganga Prasad Bimal, K. P, Verma, R. C. 
Sinha, Rajeshwari Prasad, Naish Singh, 
for Respondents. 

JHA, J.:— Both these writ petitions 


are based upon a common set of facts and 
the points involved in them are identical. 
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The petitioner in C. W. J. C. No. 8 is one 
Sangram Singh Jaiswal while that in 
C. W. J. C. No. 9 is a partnership firm by 
the name of Messrs, Ram : Narain and 
Sons. The reliefs claimed in both the writ 
petitions are for issuance of an appropri- 
ate writ quashing the order of the Mem- 
ber, Board of Revenue, Bihar, respondent 
No, 2 dated the 22nd of April, 1974 (An- 
nexure 3) by which exclusive privilege 
for the whole sale supply of country 
liquor to the warehouses in the State ol 
Bihar for the period from the ist of April, 
1974 to the 31st of March, 1977, has been 
granted to Messrs. S, K G. Sugar Ltd., 
respondent No. 4, along with two others 
and for a writ of mandamus commanding 
the State of Bihar, the Member, Board of 
Revenue and the Commissioner of Excise, 
Bihar (respondents 1 to 3) to grant exclu- 
sive privilege to the petitioners in the 
two cases for the areas tendered by them. 

2.° The facts, on the basis of which 
arguments have been advanced in these 
cases, may be stated in a very narrow 
compass, Although the briefs are rather 

- {Contd. on Col. 2) 


{i) M/s. S. K. G. Sugar Ltd. respondent No. 4 

ii) M/s. Kanpur Sugar Works, Marhowrah , 

iii) M/s. Arun Chemical Industries (P.) Ltd., Sultanganj 
M/s. Ram Narain and Sons, Ranchi 


(iv) 
petitioner in C. W. J. C. No. 9 of 1974 


(v) M/s. Vicky Brothers, Bhagalpur:— 
(vi) Shri Sangram Singh Jaiswal, peti- 


- tioner in C. W. J. C. No. 8 of 1974 


(vii) Shri Maya Shankar 


In the tender notice (Annexure 1) it 
was specifically stated that the Board of 
Revenue would not be bound to accept 
either the lowest or any of the tenders 
submitted and further that, other things 
remaining the same, those tenderers 
would be given preference who had their 
own distilleries. Admittedly, only three 
of the tenderers, namely, Messrs. S, K. G. 
Sugar Ltd., respondent No. 4, Messrs. 
Arun Chemical Industries (P.) Ltd. and 
Messrs. Kanpur Sugar Works (the latter 
two not being parties to any of the peti- 
tions) have their own distilleries. Along 
with the tender submitted by respondent 
No. 4 a letter was annexed saying that 
the rate quoted by it had been arrived at 
on-a consideration of transport charges 
for the warehouses in north Bihar which 
were ‘at a little distance from its distil- 
lery at Mirganj. It had, therefore, stated 
in the letter that if the entire area of the 
State was not allotted to it, the rate of 
tender would not stand at 51 paise per 
L, P. litre and it would submit a fresh 
tate of supply. While there is an asser- 
tion in:both the writ petitions that. the 


~ December, 


Singh, Sitamarhi 


Sangram Singh v. State‘of Bihar (Jha J.) [Prs. 1-2] Pat. 201 


voluminous Mr. Chagla appearing for the 
petitioner firm in C. W. J. C. No, 9, whose 
arguments were adopted by’ Mr. K. D. 
Chatterji appearing for the petitioner in 
C. W. J. C. No. 8, confined his subraissions 
on only these facts. On the 31st lof Octo- 
ber, 1973 a notification was published in 
the Bihar Gazette inviting tenders for. 
grant of exclusive privilege for whole- 
sale supply of country liquor to the ware- 
houses in the State of Bihar [for the 
period—lst April, 1974 to 31st; March, 
1977—under Section 22 of the Bi and 
Orissa Excise Act, 1915 (hereinafter re- 
ferred to as the Act). The last date fixed 
for the receipt of tenders was;the 15th of 
1973. The tender form and 
tender notice have been annexed as An- 
nexures 1 series to the petition, Fifteen 
tenders were received in the office of the 
Excise Commissioner, respondent No. 3, 
out of which, ultimately, only seven ten- 
derers remained in the field, quoting vari- 
ous rates per L. P. litre. The rates tender- 
ed by them varied between 0.45 paise per 
L. P. litre and 0.60 paise per L! P. litre 
in the following manner: 


0.51 


0.51 | 
0.60 |” 


048 |”: 
0.46 |” 


0.49 |” 
045 |” 


P. litre 


For north Bihar 
For south Bihar 


i 
0.47 á 


Commissioner of Excise, respondent No. 
3, asked the tenderers, after calling upon 
them by a letter dated the 27th ef Febru- 
ary, 1974 to appear on the 5th of March, 
1974, to reduce the rates quoted by them, 
to which the petitioner in C. W.J. C. No. 
8 agreed to reduce the rate tendered from 
0.48 paise per L. P. litre to 0:45 paise per 
L, P. litre and the petitioner iniC. W. J. 
C. No. 8 expressed unwillingness to re- 
duce the same, there is a categorical state- 
ment in the counter-affidavit.filed on be- 
half of respondents 1 to 3 that! all the 
tenderers offered that, keeping | in view: 
the fast increasing incidental and trans- 
port charges, any suitable and reasonable 
rate decided by the authorities, even 
though lower than their. quoted rate, 
would be acceptable to them, timate- 
ly, however, the Commissioner of Excise, 
respondent. No. 3, recommendéd only - 
three tenders, namely. those of M/s. S, K. 
G, Sugar Ltd. (respondent No. 4), Messrs. 
Kanpur Sugar Works and Messrs. Arun 
Chemical Industries, because only these 
three tenderers had their own distilleries. 
The -file was sent. by the Commissioner of 
etl? 
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Excise to the Mamber, Board of Revenue, 
respondent Ne. 2. Admittedly, although 
the power to grant exclusive privilege 
under Section 22 of the Act is in the State 
~Government this power was delegated to 
the Board of Revenue under Section 7 (2) 
(e) as far back as in 1919. For the last 20 
years, however this power has been 
exercised by the Government and not by 
the Board. The Member, Board of Reve- 
nue, therefore, forwarded the file to the 
Minister in charge of Excise to decide 
whether the tenders will be finalised by 
the Government or by the Board. Ac- 
cording to the petitioners, respondent No. 
4, in the meantime, submitted a repre- 
sentation to the Chief Minister although 
(Contd. on Col. 2) 


(i) Messrs. Ram Narain and Sons, 
(petitioner in C. W. J. C. No. 9). 


(ii) Messrs. Lakshmi Narain and Sons. 


(iii) Messrs. Kanpur Sugar Works, 
Marhowrah. 

(iv) Messrs. Arun real Indus- 
tries, Sultangan 


(v) Messrs. S. K. G Sugar Ltd. (res- 
pondent No. 4), 


The Minister, after having recorded his 
minutes, forwarded the file to the Chief 
Minister. On the 18th of April, 1974, the 
Chief Minister passed the following 
orders:-— 


‘Tet the Board of Revenue exercise 

its statutory powers and decide.” 
The file was received by the - Member, 
Board of Revenue, on the 22nd of April, 
1974 and he passed an order contrary to 
the order of the Minister of Excise and 
fixed the rate at 0.48 paise per L. P, litre 
The order was communicated to the peti- 
tioners by a forwarding letter dated the 
26th of April, 1974 from the Commissioner 
of Excise. By far the major portion of the 
area of the State was allotted to respon- 
dent No. 4 and some area was allotted to 
Messrs. Kanpur Sugar Works and some 
to Messrs. Arun Chemical Industries (P.) 
Ltd. Np challenge is made in the present 
petitions to the grant of exclusive privi- 
lege regarding the areas allotted to 
Messrs. Kanpur Sugar Works and Messrs. 
Arun Chemical Industries (P.) Ltd. Since 
exclusive privilege in respect of a very 
large area in the State has been granted 
to respondent No. 4, it is asserted that a 
idan monopoly has been conferred on 
it. 

3. The petitioners’ case is that 
they having been granted such privilege 
in respect of the area claimed by them in 
the past, there was no reason why their 
eases should have been unduly ignored. 
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this fact is disputed. I shal, however, 
proceed upon the assumption that such 
a representation was filed since it is of 
no major consequence. I must, in all fair- 
ness, state here that, although in the peti- 
tions allegations of mala fide on the part 
of the Chief Minister have been made, 
learned counsel for the petitioner in C. W. 
J. C. No. 9, in course of his submissions, 
very fairly stated that the allegations of 
mala fide would not be pressed by him. 
The Minister of Excise recorded his 
minutes on the file of the department, 
which, the petitioners assert, were final 
orders passed by the Government, on the 
13th of April, 1974 allotting the ware- 
houses in favour of five tenderers in the 
following manner:— 


—- All warehouses in the district of- 
Ranchi. 

~- All warehouses in the districts of 
Gaya, Nawadah and Giridih. 

— All warehouses in the districts of 
Saran, Purnea and Hazaribagh. 

— All warehouses in Bhagalpur and 
Santhal Parganas. 

~—- Rest of the warehouses not allotted 
to others in north Bihar plus Mon- 
ghyr, Begusarai, Dhanbad, Singh- 
bhum, Palamau, Patna, Nalanda, 
Rohtas and Bhojpur. 


In reply, it has been asserted by respon- 
dents 1 to 3 as well as respondent No, 4 
that the most impelling criteria for the 
allotments in question were considerations 
of the quantum of production of each 
one of the tenderers and its capacity to 
feed the requirements of the warehouses. 
The past experience of the department, 
during the previous term of contract, 
showed that it was becoming increasingly 
dificult for a non-distillery owner to 
make regular and prompt supply of spirit 
to the warehouses after pur the 

same from distillers. Almost all the ware- 
houses under the contract of those con- 
trators who had no running distilleries 
of their own went dry at one time or the 
other and the supplies were mostly made 
by Messrs. S. K. G, Sugar Ltd., respon- 
dent No. 4. or by two other distillers, with 
which we are not concerned. The supplies 
made by respondent No. 4 outside its con- 
tracted area were almost at par with the 
supplies in its own contracted area. Thus, 
while it met the full, annual demand of 
1.20 crore L. P. litres pertaining to its 
own contracted arca, it supplied on de- 
mand from contractors of outside jts con- 
tracted area to the extent of 1.02 crore 
L. P. litres as it was bound in law to do 
in view of condition 7 (B) of Ucence in 
Form 27. And, had it not met the demands 


of spirit of the warehouses attached to 
the non-distiller contractors, the State 
Government would have been put to a 
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tremendous loss of revenue of nearly ten 
crores of rupees. The performance of non- 
distiller contractors was very poor and 
it was expected to be poorer in view of 
the increasing difficulties relating to pro- 
eurement and transport of spirit’ in the 
current contract. It was for the. above 
reason that the Board was compelled to 
take a decision that preference wi be 
given to such tenderers ‘who have their 
own distilleries. 


4. On these facts, the petitioners 
have challenged the order of the Board 
of Revenue dated the 22nd of April, 1974 
as being without jurisdiction. Mr. Chagla 
contended that for the last 20 years the 


wer to grant exclusive privilege under | 


he provisions of the Act had been exer- 
cised by the Government and not by the 
Board of Revenue: so also in the instant 
cases the Minister of Excise having pass- 


ed a final order distributing the exclusive - 


privilege in respect of different areas to 
different tenderers on the. 13th of April, 
1974 and he having forwarded the same 
to the Chief Minister in the first instance. 
Chief Minister had no jurisdiction in law 
to send the file to the Board of Revenue 
for passing any fresh orders. As a neces- 
sary corollary, the Board of Revenue’ had 
been denuded of its delegated authority 
by reason of the power having once been 
exercised by the Minister of Excise. AS 
such, the order’ of the Board could not 
be upheld. Alternatively, 1t was contend- 
ed that, assuming the order of the Board 
to be in exercise of its delegated autho- 
rity, even then it was liable to be struck 
down, for it offended Rule 219 of the In- 
structions issued by the Board of Revenue 
under the Act, which runs as follows: ` 


' “In dealing with the tenders .submit- 
ted, due consideration. will be shown to 
the claims of existing contractors and to 
the rates quoted by different parties also 
to the capacity of the parties to carry out 
the terms of the contract satisfactorily, 
but large monopolies will be discourag- 
ed and the object aimed at will be the 
establishment of a number of moderately 
sized distilleries working in separate inte- 
rests, rather than of a few large concerns, 
even though the latter might offer a 
lower rate, The Board will not be bound 
to accept the lowest or any tender.” > > 


Learned counsel submitted that encour- 
aging monopoly, as was sought to be done 
by the Board in the present case, was 
contrary to the letter and spirit of Rule 
919 aforesaid, Thirdly, it was contended 
that there was no valid tender at all by 
respondent No: 4 since it was conditional 


as a letter was appended with it and this - 


made the tender conditional, which could 
not be treated as a valid tender. In any 
event, therefore the grant of exclusive 
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privilege to respondent No, 4 could not 
be sustained in law. I shall deal with each 
of the points raised seriatim. , 


; 5. The first question that arises 
for consideration is as to whether the 
minutes recorded by. the Minister in 
charge of the department of Excise on 
the 13th of April, 1974 amounted to a final 
order allotting and allocating the exclu- 
sive privilege for supply of country liquor 
to all the warehouses in favour of the 
persons mentioned therein;. whether 
therefore, the Board of Revenue had been 
denuded of its powers by the exercise of 
Such a power by the State Government. 


«6. At the outset I may ‘dispose of 
one short matter in this connection. It 
was submitted by learned Advocate Ge- 
neral for the State as also by: Mr. Raje- 
shwari Prasad, learned counsel for res- 
pondent No. 4 that the Minister in charge 
of Excise had no jurisdiction to pass any 
order or to record any minutés on the 
file on the 13th of April, 1974. The sub- 
mission is that the Ministry had already 
tendered its resignation prior to that date 
and on that very date ie, the 13th of 
April, 1974 the resignations of the Minis- 
ters including that of the then Excise 
Minister were accepted by the Governor. 
It was suggested that the then Excise 
Minister recorded his minutes after his 
resignation had already been accepted It 
is evident from the gazette . notification 
which was produced before us that the 
resignations had been accepted on the 
13th of April, 1974 but the ‘resignations 
had been accepted with effect from the 
afternoon of the 13th of April, 1974, we 
do not know for certain as to whether the 
order passed by the then Minister of Ex- 
cise was so passed in the forenoon or 
sometime before his resignation had been 
accepted or actually the order was passed 
after the resignation had taken its 
effect. In that view of the matter, J would 
not treat the matter of resignation and of 


the jurisdiction of the then Excise’ Minis- 


ter ‘to record the minutes in question as. 
of any decisive importance in the instant 
cases. a 


T. Section 22 (1) (c) of the Act 
makes the State Government the sole re- 
pository of power to grant to any person 
on such conditions and for such period as 
it may think fit the exclusive privilege 
of selling liquor wholesale or retail. Such 
a power, however, as has already been 
stated earlier, can be delegated under 
Section 7 (2) (e) of the Act: to the Board, 
the Commissioner of a division or the 
Excise Commissioner. The ‘State Govern- 
ment may, under the aforementioned pro- 
vision of law, delegate to the said autho- 
rities all or any of the powers conferred 
upon it by or under the Act except the 
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power conferred by Section 89 to make 
rules, Admittedly, the power to grant ex- 
clusive privilege had been delegated by 
the State Government to the Board of 
Revenue as far back as in the year 1919 
by a notification. It may be mentioned 
here that under Section 7 (2) (f) any 
powers conferred or duties imposed upon 
any officer or person under the Act may 
be withdrawn by the State Government 
by a notification, No such notification 
withdrawing the delegated authority of 
_the Board has been issued at any time 
after 1919. Mr. Chagla contended and, 
rightly so that the word “delegation” is 
generally used to imply not a parting 
with powers by the person who grants the 
delegation but points rather to 

conferring of an authority to do 
things which, otherwise, that person 
` would have to do himself. By issuing the 
notification in 1919 delegating the powers 
of the State Government under Section 22 
to the Board of Revenue, the State Gov- 
ernment had not denuded itself of the 
power to act in pursuance of Section 22 
itself, This principle is well settled and 
also finds support from the decision of 
the Supreme Court in Godavari S. Parule- 
kar v. The State of Maharashira (AIR 
1966 SC 1404). Since the State Govern- 
ment could, in spite of such delegation 
of power, itself act in pursuance of the 
provisions of Section 22, the question is 
whether in the present cases it can be 
said that the State Government may be 
said to have granted to the persons men- 
tioned in the aforesaid minutes of the Ex- 
cise Minister any exclusive privilege. The 
mere fact that the State Government has 
been exercising such a power itself for 
the last.20 years will not be decisive one 
way or the other in so- far as the exercise 
of such a power in the instant cases is 
concerned, The minutes recorded by the 
Excise. Minister forwarded to the Chief 
Minister for perusal cannot in my view, 
be said to be any order of the State Gov- 
ernment granting -any exclusive privilege 
to any person and for the following rea- 
sons. No order expressed in the name of 
the Governor, as required by Article 166 
(1) of the Constitution of India, was ever 
passed nor was any such order commu- 
nicated to the persons concerned includ- 
ing any of the petitioners, Until the for- 
mality of action being taken in the name 
of the Governor is observed, such an ac- 
tion cannot be regarded as that of the 
State. Furthermore, in order to make any 
order or action a decision of the Govern- 
ment, it must be communicated to the 
berson concerned. Reliance in this con- 
nection may be placed on the decision of 
the Supreme Court in Bachhittar. Singh 
v. State of Punjab (AIR 1963 SC 395) 
wherein it has also been held that it Is 
of the essence that the order has to be 
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communicated to the person who would 
be affected by that order before the State 
and that person can be bound by that 
order, for, until the order is communicat- 
ed to the person affected by it, it would 
be open to the Government to consider 
the matter over and over again till its 
communication. So long as the communi- 
cation is not made, even if it turns as an 
order, it cannot be regarded as anything 
more than provisional in character. 
Of course, there may be cases, as was the 
position in the case of R. Chitralekha v.. 
State of Mysore (AIR 1964 SC 1823) 
where an order is sought to be communi- 
cated by a Secretary or a Deputy Secre- 
tary or an Under-Secretary to the Gov- 
ernment which by itself is not expressed 
to be in the name of the Governor, and 
yet no challenge is made that no order of 
Government has been passed; and in such 
cases, if it can be shown by the Govern- 
ment either on affidavits or on other ma- 
terials on record that the order had been 
duly passed by the Government, the com~ 
munication per se would not be held to 
be not in pursuance of an order of ‘the 
Government duly passed. That, however, 
is not the position in the present casés. 
Reference in this connection may also be 
made to a Bench decision of this Court in 
M. N. Hoda v. State of Bihar (1971 BLJR 
719) wherein it has been held that mere 
passing of an order by the then Revenue 
Minister without communication of the 
same to the petitioner in that case was 
not effective and could not be eauated 
with an order of the Government duly 
passed. In my considered view, therefore, 
merely recording of the minutes on the 
file by the then Excise Minister before 
forwarding the file to the Chief Minister 
did not amount to an order of the State 
Government granting any exclusive pri- 
vilege to any one under Section 22 of the 
Act. l a 

8. Mr. Chagla then contended that 
in any event the order of the . Chief 
Minister directing the Member, Board of 
Revenue, to exercise his powers under 
statute was without jurisdiction as under 
Rule 9 of the Rules of Executive Busi- 
ness “without prejudice to the provisions 
of Rule 7, the Minister incharge of a 
department shall be primarily responsible 
for the disposal of the business appertain- 
ing to that department” and Rule 7.. in 
its turn, runs thus:— 

“The Council shall be collectively 


responsible for all advice tendered to the 


Governor and all executive orders issued 
in the name of the Governor in accord- 


ance with these rules whether; such ad- 


vice is tendered or such orders are autho- 
rised by an individual Minister on a màt- 
ter appertaining to his portfolio or as the 
result of discussion at a meeting of the 
Council or. howsoever otherwise.” = 
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Learned counsel -submitted that the Ex- 
cise Mi r being primarily responsible 
‘for the disposal of the file in question, the 
Chief Minister could not sit in judgment 
over the minutes recorded by him. This 
argument, in my view, is not tenable as 
I shall presently show. But before I do 
that I may notice here a submission made 
by Mr. Rajeshwari Prasad on behalf of 
respondent No. 4. He contended that Rule 
12 of the Rules of Executive Business 
provides that all cases referred to in the 
Third Schedule shall be submitted to the 
Chief Minister after consideration by the 
Minister in charge with a view to obtain- 
ing his order for circulation of the case 
under Rule 13 or for bringing them up 
for consideration at a meeting of the 
Council. Item 18 of the Third Schedule 
relates to proposals involving any import- 
ant change of policy or practice and item 
24 covers cases required by the Chief 
Minister to be brought before the Coun- 
cil. It is true that the cases referred to 
in the Third Schedule have to be submit- 
ted to the Chief Minister with a view to 
obtaining his orders for circulation of the 
case to the Ministers for opinion or for 
bringing them up for consideration at a 
meeting of the Council. This, however 
is no complete answer to the argument of 
Mr. Chagla because it may be suggested 
that since the Chief Minister in the in- 
stant cases has not passed any order re- 
garding the placing of the matter before 
the Council of Ministers, the provisions 
aforementioned or, for that matter, the 
Third Schedule may not be said to be at- 
tracted. Nonetheless, there are two good 
reasons why the contention of Mr. Chagla 
cannot be accepted. Firstly, if,-as J have 
already held above, there was no order 
of the State Government nor any action 
taken for grant of any exclusive privilege 
by it, the authority of the Board of Re- 
venue under its delegated power cannot 
be challenged, and this point - remains 
more or less academic in nature. Second- 
ly, Rule 28 (a) (ii) of the Rules of Execu-~ 
tive Business makes the position amply 
clear. The aforesaid rule runs thus:— ` 


"28 (a). The following cases shall be 
submitted to the Chief Minister through 
the Chief Secretary by the Secretary of 
the department concerned after conside- 
ration by the Minister in charge but be- 
fore the issue of orders:— 


(ii) Cases raising questions of policy 
and cases of administrative importance 
not covered by the Third Schedule. 
Clause (ii) of Rule 28 (a).in my opinion, 
sufficiently clothes the Chief Minister 
with the power to pass an order. of the 
kind which he has made here. The point 
as to whether the power to grant exclu- 
sive privilege should be exercised by the 
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Board of Revenue under its delegated au- 
thority or by the State Government and 
then again, whether exclusive privilege 
should be granted only to distillery own- 
ers or even to those who did not own any 
distillery, certainly raises a question of 
policy. Although the rule does not say 
that the Chief Minister could not be en~ 
titled to pass orders but when it says 
that he is entitled to call for the file be- 
fore the issue of orders, it clearly implies 
that he has a right to interfere and make 
such orders as he j appropriate. 
There was thus no infirmity in the order 
passed by the Chief Minister directing the 
Board of Revenue to exercise its delegat- 
ed power in the matter of grant of exclu- 
sive privilege under the provisions of 
Section 22 of the Act. In this view of mine 
I am fortified by the decision of the Sup- 
reme Court in Bachhittar Singh’s case, 
AIR 1963 SC 395 (supra) where their 
Lordships were considering the effect of 
Rule 28 (1) (ii) of the Punjab Rules of 
Business, the language of which is more 
or less the same as the language of Rule 
28 {a} (ii) of the Bihar Government’s 
Rules of Executive Business. The provi- 
sion in the Punjab. Rules of Business, 
quoted in that case, runs thus:— 


"28 (1). The following classes of cases - 
shall be submitted to the Chief Minister 
before the issue of orders:-— 
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(ii) eases raising questions of policy 
and cases of administrative importance 
not already covered by the schedule.” 
And, their Lordships held— 


“We, however, think that (ii) 
would certainly entitle the Chief Tere 
ter to pass an order of the kind which he 
has made here. The question to be consi- 
dered was whether though grave charges 
had been proved against an official- he 
should be removed from service forthwith 
or merely reduced in rank, That unques- 
tionably raises a question of policy which 
would affect many cases and all the de- 
partments of the State. The Chief Minis- 
ter would, therefore, have been within 
his rights to call up the file of his own 
accord and pass orders thereon. Of course, 
the rule does not say that the Chief Min- 
ister would be, entitled to pass orders but 
when it says that he is entitled 
to call for the file before the issue òf 
orders it clearly implies that he has a 
right to interfere and make such orders 


. as he thinks avpropriate.” 


I would accordingly hold that the power 
conferred on the State Government under 
Section 22 had not been exercised by it so 
as to denude the Board of Revenue of its 
delegated: authority to deal with the mat- 
ter of grant of exclusive - privilege. I, 


‘therefore, hold that the order.-of the 
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Board of Revenue cannot be held to be 
without jurisdiction on any of the grounds 
aforesaid canvassed by Mr. Chagla. 


9, The next question that arises 
for consideration is as to whether in the 
exercise of his power the Member, Board 
of Revenue, has acted in contravention of 
Rule 219 of the Executive Instructions. 
I have already quoted the aforesaid rule 
earlier, The rule clearly stipulates that 
the capacity of the parties to carry out 
the terms of contract satisfactorily would 
also be one of the relevant considerations. 
From the counter~affidavits both of res- 
pondents 1 to 3 on the one hand and res- 
pondent No. 4 on the other, it is amply 
clear that the past experience of the State 
Government showed that the contractors 
who were granted exclusive- privilege in 
regard to their contracted areas having 
no distilleries of their own put the State 
to a tremendous loss of revenue amount- 
ing to nearly 10 crores of rupees. That 
is why in the tender notice the Board 
clearly mentioned that, other things re- 
maining the same, preference would be 
given to such tenderers who had their 
own distilleries. The petitioner in C. W. 
J.C. No. 9, which wes a contracting party 
during the:past period in respect of a 
limited area in the Chotanagpur division, 
had amply exhibited its incapacity to 
carry out the terms of the contract satis- 
factorily and respondent No. 4 had to 
come to the aid both of the State Govern- 
ment as also of such contracting parties, 
thus saving the State from a tremendous 
loss of revenue, In such circumstances, 
the clause in the tendered notice regard- 
ing the preference to the distillery own- 
ers cannot be held to be either unreason- 
able or arbitrary or in contravention of 
Rule 219 of the Executive Instructions. 
Nor is it incumbent upon the State in 
such cases always to accept the lowest 
tender, for the acceptance of tender mere- 
ly on the basis of rates may more 
offset the advantage in the matter of re- 
venue which the State can otherwise ac- 
quire. As has been held by the Supreme 
Court in the case of State of Orissa v. 
Harinarayan (AIR 1972 SC 1816) while 
dealing with the provisions of this very 
Act— . 


"One of the important purposes of 
selling the exclusive right to sell liquor 
in wholesale or retail is to raise revenue. 
Excise revenue forms an important part 
of every State’s revenue. The Govern- 
ment is the guardian of the finances of 
the State. It is expected to protect the 
financial interest of the State. Hence 
quite naturally, the legislature has em- 
powered the Government to see that 
there is no leakage in the revenue. It is 
for the Government to decide whether 
the price offered in an auction sale is 
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adequate. While accepting or rejecting a 
bid, it is merely performing an executive 
function. The correctness of its conclu- 
sion is not open to judicial review.” 
The rejection of tenders of the petition- 
ers in the two cases by the Member, 
Board of Revenue, therefore, cannot ba 
Said to be in any way prejudicial to the 
interest of the State, in so far as revenue 
is concerned, on the facts stated in the 
counter-affidavits, While complaining of 
the violation of Rule 219 aforesaid, learn- 
ed counsel also contended that it would 
be advancing the cause of monopoly 
which is sought to be retarded by the 
aforesaid rule, The contention that the 
effect of the grant of exclusive privilege 
in favour of respondent No, 4, amounts 
to a virtual conferment of monopoly to 
the exclusion of others and is, therefore, 
liable to be struck down cannot be sus- 
tained. As held by the Supreme Court in 
the case of Cooveriee B. Bharucha v. 
Excise Commissioner, Ajmer (AIR 1954 
SC 220):— 

“Elimination and exclusion from 
business is inherent in ‘the nature of 
liquor business and it will hardly be pro- 
per to apply to such business the princi- 
ples applicable to trades which all could 
carry. The provisions of the regulation 
cannot be attacked merely on the ground 
that they create a monopoly. Properly 
speaking, there can be a monopoly only 
when a trade which could be carried on 
by all persons is entrusted by law to one 
or more persons to the exclusion of the 
general public. Such, however, is not the 
case with the-business of liquor.” 


In my view, therefore, there has been no 
violation or contravention of Rule 219. In 
any event, Rule 219 of the Instructions 
issued by the Board of Revenue is merely 
a piece of Executive Instructions. Such 
Executive Instructions have no statutory 
force, Hence, even assuming:-—— though it 
is, by no means, clear — that these in- 
structions have been disregarded, 
the non-observance of these instructions 
cannot affect the power of the 
Board of Revenue to make its own deci- 
sion in the matter of grant of exclusive 
privilege nor can the validity of such an 
order or decision based on it be affected 
by any non-observance of the instructions. 
I am fortified in this view by a decision 
of the Supreme Court in the case of Nag- 
endra Nath Bora v. Commissioner of Hills 
Division (AIR 1958 SC 398) wherein it 


-has been held at page 413:— 


"The utmost that has been suggested 
is that it has not carried out certain Exe- 
cutive Instructions......... But all these 
are only Executive Instructions which. 
have no statutory force.” 

Reference may also be made to a Bench 
decision of this Court in a batch of cases 
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in Kuldeep Narain Jaiswal v. The State 
of Bihar (C. W. J. C. No, 563 of 1971 and 
analogous cases decided on 18-5-1973) 
(Pat.}). A similar grievance had been 
made in those cases with regard to the 
violation of Rule 218, and it was held— 


“I would state that I am inclined to 
accept the submission made on behalf of 
the respondents that the provisions con- 
tained in paragraph 218 of the Manual 
mere instructions having no statutory 
force. In the very. beginning of the Ma- 
nual it has been stated as follows: 

‘Instructions issued by the Board of 

Revenue under the Bihar and Orissa Ex- 
cise Act II of 1915’.” 
I thus find no merit in the contention 
either that there has been a violation of 
Rule 219 of the Executive Instructions or 
that the violation, if any, would adverse- 
ly affect the decision of the Board of Re- 
venue granting exclusive privilege to res- 
pondent No. 4. 


10. It was, however, contended 
that assuming that paragraph 219 of the 
Executive Instructions were mere admin- 
istrative orders or instructions, they will 
still be binding on the State, and the 
petitioners will be entitled to a relief on 
the basis of such an order. Reliance was 
placed on a decision of the Supreme 
Court in the case of Union of India v. 
K. P. Joseph (AIR 1973 SC 303). This con- 
tention has to be stated merely to be re- 
jected, K. P. Joseph’s case was treated by 
the Supreme Court as one of the excep- 
tions to the general rule that an admin- 
istrative order confers no justiciable 
right. In that case it was held, relying on 
a decision of the Supreme Court in the 
case of Sant Ram Sharma v. State: of 
Rajasthan (AIR 1967 SC 1910). that Gov- 
ernment can fill up gaps and supplement 
the rules and issue instructions 
‘reonsistent with the rules, although Gov- 
ernment cannot supersede statutory rules 
by administrative instructions, On the 
special facts of that case, their Lordships 
of the Supreme Court held that the office 
memorandum in question providing for 
certain benefits to ex-military personnel 
on re-employment on the basis of length 
of service conferred a right relating to 
conditions of service and was, therefore, 
justiciable. And. their Lordships hastened 
to add that— 

‘We should not be understood as lay- 
ing down any general proposition on this 
question.” 7 
Paragraph or Rule 219 of the Executive 
Instructions in the instant cases cannot be 
equated with the service conditions in 
K. P. Joseph’s cast. 

11. It was lastly contended that, 
since the tender submitted by respondent 
No. 4 was accompanied with a letter say- 
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ing that the rate quoted by it would not 
remain the same if exclusive. privilege 
for the entire area in the State was not 
granted to it, the tender was ‘conditional 
and, therefore, not valid. This contention 
has to be rejected for two reasons, First- 
ly, itis highly doubtful whether the peti- 
tioner in either of th 


raised in 
those cases was rejected in the following 
words:— l 


“It is an admitted position that M/s. 
S. K. G. Sugar Ltd. (respondent No. 5 
of C. W. J. C. No. 729 of 1971) submitted 
the tender fulfilling all the conditions 
laid down in the tender notice and there 
was no defect in their tender. They had 
also not put any condition in their ten- 
der. The only ground on which the valj- 
dity of their tender has been impugned is 
that they sent along with their tender a 
letter in which they stated that if there ` 


would be a rise in the price of raw mate- 


rials or in the cost of liquor or if there 
would be enhancement of any tax during 
the currency of the contract, the cast 
price should be increased proportionately. 
In my opinion merely because such a 
letter was sent by M/s. S. K, G. Sugar 
Ltd. along with their tender, it cannot be 
held that the tender submitted by them 
was defective and not in accordance with 
the conditions laid down in the tender 
notice. Thus, there is absolutely no merit 
in the contention raised on behalf of the 
petitioners that the tender submitted by 
Mis. S. K. G. Sugar Ltd. was defective or 
that it was a conditional tender.” 


The decision aforesaid squarely 
covers the point raised in the instant 
cases, : 


12, I thus do not find any merit in 
any of the contentions raised on behalf of 
the petitioners, Both the applications are 
accordingly dismissed. In the circumstan- 
ces of the cases, however, there would be 
no order as to cost. 


SINGH, J. :-— I agree, 
Applications dismissed. 
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NAND LALL UNTWALIA. C. J., K. B. N. 
SINGH AND S. K. JHA, JJ. 

.  Tisco Oriya Co-operative Credit So- 
ciety Ltd., Petitioner v. The Assistant Re- 
gistrar, Co-operative Society, Jamshed- 
pur Circle and another, Respondents, 

-. Civil Writ Jurisdiction Case No. 1258 
of 1972, D/- 29-8-1974. 
` (A) Bihar and Orissa Co-operative So- 
cieties Act (6 of 1935), S. 48 (1) — Dis- 
pute touching business of registered soci- 
ety — “Other than a dispute regarding 
disciplinary action against a paid servant” 
— Dispute regarding termination of ser- 
vice of employee, - i 

Dispensing with the service of an em- 

ployee by the Society by an order of ter- 
mination simpliciter which is not accepted 
as such by the employee, and even assum- 
ing it is accepted but attacked on other 
grounds, is a dispute which is taken out 
of the main provision of sub-section (1) 
of Section 48 by the words in the paren- 
thesis, To say that a dispute regarding 
disciplinary action which may result in 
imposition of punishment of any kind, in- 
cluding the punishment of di is 
excluded from the general language of 
sub-section (1) of Section 48_and a similar 
action of much lesser gravity, imposi 
no punishment, casting no stigma, shoul 
be allowed to be covered: by Section 48 
will be manifestly absurd, palpably un- 
just,. absurdly inconvenient and will lead 
to anomalous results. As dispensing with 
the services of an employee of the Society 
in the course of disciplinary. actiqn is not 
covered by Section 48 surely dispute com- 
aratively much dwarf in stature and 
ighter cannot be held to be covered with- 
in the four corners of Section 48; rather, 
such a dispute, as a matter of necessary 
construction of the words within the 
parenthesis must be held to have been ex- 
cluded. from the general dispute referred 
in the main part of sub-section (1) of Sec- 
tion 48, 1970 BLJR 551, Rel. on; 1971 BL 
JR 671, Distinguished. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1974 Pat 77 =: 1973 BLJR 553 — 2 
1971 BLJR 671 = 1971 Pat LJR 377 2,5 
AIR 1970 SC 245 = (1970) 1 SCR 205 2 
1970 BLJR 551 = (1970) 6 Co-on LJ 283: 


: 5, 
AIR 1968 SC 1320 = (1969) 1 SCR sa 


a) 
1969 Lab IC 499 = 1968 BLIR 985 9 
(1962) ILR 41 Pat 325 2 
‘AIR 1961 SC 1107 = (1961) 2 SCR 295 6 
. ATR 1953 SC 148 = 1953 SCR 533 

AIR 1933 PC 63 = (1932) ILR 54 All ie 


(1898) 1898.AC 735 = 67 LJPC 126 6 
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B. C. Ghose and Pralay Kumar 
Sinha, for Petitioner; Braj Kishore Pra- 
sad 2nd, Yogesh Chandra Varma, G. M. 
Thakur and Akhileshwar Prasad Singh, 


for Respondents. 


UNTWALIA, C. J.:— The petitioner 
in this writ application is a Co-operative 
Society registered under the Bihar and 
Orissa Co-operative Societies Act, 1935 
(hereinafter called the Act). Respondent 
No. 2 was its employee. His services were 
dispensed with by an order of termina- 
tion communicated to him by the Chair- 
man of the Society on 4-4-1972. A copy of 
the communication is Annexure 1 to the 
writ application. Respondent No. 2 took 
up the matter in reference under Section 
48 of the Act to the Assistant Registrar, 
Co-operative Society, by his application 
dated 1-5-1972 (Annexure 2). His prayer 
was that since his services had been ter- 
minated without a show cause, without 
any rhyme or reason and arbitrarily, he 
was entitled to be reinstated with . back 
wages, A notice of this application was 
issued. to the petitioner, and it filed a 
show cause on 10-6-1972, a copy of which 
is Annexure 3. On 7-8-1972 the petitioner 
filed an application before. the Assistant 
Registrar (respondent No. 1) taking the 
stand that the reference under Section 48 
of the Act was incompetent, beyond the 
scope of the said provision and hence be- 
yond the jurisdiction of the Assistant e- 
gistrar. It asked him to decide this as -a 
preliminary issue. Eventually, the Assis- 
tant Registrar made the final award dated 
25-9-1972 (Annexure 5), overruling the 
preliminary objection as also deciding tne 
matter on merits against the petitioner- 
Society, It, therefore, filed an application 
under Articles 226 and 227 of the Consti- 
tution of India and obtained a rule against 
the respondents to show cause why the 
award contained in Annexure 5 should 
not be quashed by grant of an appropri- 
ate writ. Cause has been shown on behalf 
of respondent No. 2 by filing a counter- 
affidavit: an affidavit in reply has been 
put on behalf of the petitioner. 

2. The case, in the first instance, 
came up for hearing before a Bench of 
this Court. One of the points involved in 
the case which, in the opinion of the 
Bench, seemed necessary to be decided 
was whether a dispute of the, kind raised 
by respondent No. 2 before the Assistant 


Registrar under Section 48 of the Act was 


at all a dispute touching the business of 
the Society within the mé@aning of the 
said section. On this point, as it appears, 
inadvertently there has occurred a con- 


flict between two Bench decisions, In 


Ramashankar Tewari v. Gopal Banerjee 
(1971 BLJR 671), distinguishing the deci- 
sion of the Supreme. Court in Deccan 
Merchants Co-operative Bank- Ltd. v. M/s. 


' Dalichand Jugraj Jain; AIR- 1969 SC 1320, 


Pad 
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tion, enter the Legislature's world of 
make-belief, they could be held responsi- 
ble for helping the legislators to enact 
the funniest comedies of errors in their 
own Court-rooms. 


11. There is nothing in the Act 
hich makes it incumbent that an acqui- 
sition should be made either for a Gov- 
ernment department or for a company or 
for a local authority. The State can make 


whether a private company .has been 
benefited in the process. Reference could 
in this connection be made to. the Sup- 
reme Court decision in Smt. Somawanti’s 
case (supra), The two rulings of the 





AIR 1964 SC 1230, are very illustrative 
on the subject, Proceedings for the acqui- 
sition of Arora’s lands had been started 
by the Government under Part VII of the 
Act. The first writ petition filed by Arora 
to challenge the proceedings succeeded 
and led to the extensive amendments of 
the Act and insertion of Section 38-A and 
clause (aa) of sub-section (1) of Section 
40 in Part VII. These amendments had 
the effect of validating the proceedings 
and the second writ petition filed by 
Arora had, therefore, failed. These rul- 
ings may not be very helpful in deciding 
cases from States which had not carried 
out similar amendments in the Act. More- 
over, - this acquisition has been made 
under clause (c) of Section 17 (2) which 
is not ejusdem generis with the two ear- 
lier clauses of that sub-section as has 
been held by a Full Bench of this Court 
in Printers House (P.) Ltd v, Misri Lal, 
ILR (1970) 1 Punj 76 = (1969 Cur LJ 594 
= ATR 1970 Punj and Har 1) (FB), and 
also by the Supreme Court in Jage Ram 
v, State of Haryana, AIR 1971 SC 1033, 
The discussion whether or not the land 
is waste or arable, therefore, ceases to 
have any relevancy. In the case of Prin- 
ters House Private Ltd, (supra), land was 
allowed to be acquired by the Govern- 
ment even though owners had set up 
machinery and factory costing lakhs of 
rupees on that land. Unless it is shown 
that there was colourable exercise of 
power by the Government, the Court 
cannot go behind the declaration under 
Section 6 and find out in a particular case 
whether the purpose for which the land 
was needed was a public purpose or not. 


Where the Government -had contri- 
buted money towards .cost of land sought 
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to be acquired, it is not necessary to pro- 


ceed with the acquisition under Part VII 


of..the Act. Nobody can dispute the fact 
that in these days of food scarcity, the 
procurement and scientific storage’ and 
distribution of foodgrains by the Govern- 
ment would serve a public purpose, As 
regards the source of the funds, it has 
been mentioned in the return filed by the 
respondents that the funds for the con- 
struction of the godowns had been sup- 
plied by the Central Government. [In a 
written statement filed by the respon- 
dents in compliance with this Court's 
orders dated 18-1-1974, it has again been 
reiterated that the construction work had 
been undertaken by the Central Public 
Works Department and had -been Started 
within 15 days of the taking of the pos- 
session of the land at the instance of the 
Food Corporation of India. ‘The Central 


- Government was described to have spent 


about Rs. 15 lakhs on the construction of 
these godowns before these. were handed 
over to the Food Corporation. In Smt. 
Somawanti’s case (supra), ‘the Govern- 
ment had made a token contribution of 
Rs. 100 from their own funds after the 
declaration under Section 6 had been 
made. The contribution had been made 
during the pendency of the writ petition 
filed by the land-owners to:challenge the 
acquisition proceedings, The benefit of the 
acquisition was to go mainly to a private 
company manufacturing public utility 
goods. Almost the entire funds were to 
be provided by the company. In spite of 
these facts, the acquisition under the 
general provisions of the Act was upheld 
by the Supreme Court on the ground that 
a part of the funds had come from a 
public exchequer. All that is necessarv 
for the Government to prove is that an 
infinitesimal part or a microscopic frac- 
tion of the total expense of acquisition 
had come from the public revenues. 


In the present case, the E S 
have filed affidavits that funds to the tune 
of lakhs of rupees had been contributed 
by the Government, The Supreme Court 
decision in Valjibhal Muljibhai’s case 
(supra) has no bearing on the facts of the 
present case. The declaration in Valijibhal 
Muljibhai’s case had recited that the 
acquisition was being made for a com- 
pany. This declaration had made it neces- 
sary for the Government to take action 
under Part VII. The acquisition eae ip 
ings were struck down onthe ground that 
the provisions of this part had not been 
complied with. When the question of 
compliance with the proviso to sub-sec- 


_tion (1) of Section 6 of the Act arose, the 


Hon’ble Judges of the Supreme Court 
held that because the funds had been ea~- 
marked or.diverted through a particular 
channel, these had acquired the character 
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of the funds of the company and that 
there was a proper compliance of the 
Said proviso, It was, however, the com- 
mon case of the parties that the initial 
source of the funds was the public ex- 
chequer. Even if the funds were ear- 
marked for the Corporation and had be- 
come their funds, it cannot be said that 
the public exchequer was not the poorer 
by that amount. A donee may become an 
absolute owner of the property under a 
gift but that would not imply that there 
had been no diminution in the donor's 
property. Smt. Somawanti’s case (supra) 
is a complete answer to the argument 
that no part of the funds had in the pre- 
sent case come from the public revenues 
or that the proceedings are vitiated be- 
cause the benefit of the acquisition would 
-Eo to the Food Corporation of India which 
would come within the definition of a 
Company given in Section 3 (e) of the 
Act on the basis of the ratio of the Sup- 
reme Court ruling in Valjibhai Mulji- 
bhai’s case (supra), Since the acquisition 
is not declared to have been made for 
any company but for a publice purpose at 
public expense, this Supreme Court rul- 
ing has no application to the facts of the 
present case. J, therefore, find that there 
is no valid challenge to the acquisition 
proceedings in the present case. 


12. This writ petition must also 
fail on the ratio of a Full Bench decision 
of this Court in Murari Lal Gupta v. 
State of Punjab, AIR 1966 Punj 59. 
Though an application for stay had been 
filed with the writ petition, it had not 
been seriously pressed. The order passed 
by the Motion Bench in the connected 
Civil Writ No. 528 of 1969 had stayed 
petitioner’s dispossession from buildings 
only but there was no restraint put on 
the respondents’ right to continue with 
the construction work of the godowns on 
the vacant land belonging to the present 
petitioners. According to the return filed 
by the respondents in compliance with 
this Court’s orders dated 18-1-1974, the 
construction work of the godowns had 
been allowed to continue unhampered 
during the pendency of this writ petition 
and the Government had incurred an ex- 
pense of about Rs. 15 lakhs. The follow- 
ing observations of the Full Bench in 
Murari Lal Gupta’s case would, there- 
fore, be fully applicable: 


"There is an additional ground why I 
am of the view that we should not inter- 
fere with the impugned notifications in 
these proceedings. It is the case of the 
Government that after acquiring the land 
under the first notification. dated 9-8- 
1962. since the matter was of urgent 
nature, they constructed buildings worth 
about Rs. 60,000 thereon, The petitioner 
filed the first writ petition challenging 
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the previous notification on 21-11-1962, 
that is, after about 34 months. Even then 
no stay order prohibiting the respon- 
dents from maki any constructions on 
the land was obtained by him. It was for 
the first time on 29-10-1963, when the 
previous case was referred to a Division 
Bench, that the petitioner got the stay 
order. It means that no stay was obtain- 
ed for about 15 months after the issue of 
the first notification, with the result that 
during this period the Government went 
on making constructions on the land in 
question. The acceptance of the writ peti- 
tion at this stage will result in a great 
loss to the Government and so far as 
the petitioner is concerned, he will get 
the proper compensation for his land and 
would thus suffer no lass.” 


13. Shri Bhandari, the learned 
counsel for the petitioners, argues that 
these observations were mere obiter dicta 
by the Full Bench. I am, however, of the 
view that this was one of the two grounds 
on which the writ petition could be dis- 
missed. The mere fact that the discussion 
of this ground had been relegated to the 
second place would not imply that the 
reasons given are obiter dicta or that 
they would not have, by themselves, led 
to a dismissal of the writ petition. Shri 
Bhandari’s argument in the present case 
also proceeded on the assumption that his 
challenge to the proceedings on the first 
ground was going to succeed in view of 
the Division Bench ruling in Raja Ram’s 
case (supra). His misplaced optimism may 
seem to take the wind out of his argu- 
ment about the inapplicability of the Full 
Bench decision. 

14. The writ petition is accord- 
ingly dismissed with costs. 

; Petition dismissed. 
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Satinder Kaur, Appellant v. 
Singh, Respondent. 

Second Appeal No, 1450 of 1971: Civil 
Misc. Nos. 1371/C and 1636/C of 1974. D/- 
25-11-1974.* 

(A) Civil P. C. (1908), O. 42, R. 2 
(Punjab) — Filing of appeal — What 
amounts to — Second appeal filed with- 
out stamped copy of trial Court judg- 
ment — Copy filed after limitation had 
expired — Provisions of the rule mandas 


Iqbal 


tory — Appeal held was time-barred. , í 


The provisons of Order 42, Rule H` 
Civil Procedure Code (as added by the — 





*(From decree of Joginder Singh Mander, 
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Punjab and Haryana. High Court) are 
mandatory and the memorandum of a re- 
gular second appeal must also- be accom- 
panied by a certified copy of the judg- 
‘ment of the trial Court unless the Appel- 
late Court therewith, If the 
copy of the judgment of the trial Court 
_is filed after the expiry of the period of 
limitation prescribed for the appeal, then 
the appeal is ‘time-barred, (1968) 70 Puni 
LR 229; 1972 PLJ 681: AIR 1975 Puni 1 
(FB), Foll: AIR 196t Pat 129. Applied; 
AIR 1947 Cal 67, Dist. 
(Paras 11, 12, 13. 16) 
(B) Civil P. C. (1908), O. 41, R. 1 — 
Second appeal filed without copy of trial 
Court judgment — Not appeal properly 
filed — Copy of trial Court judgment fil- 
ed after expiry of limitation — Admis- 


sion of appeal did not amount to condo- 


nation of delay. 

It is well settled law that the Bench 
admitting the regular second appeal must 
pass a specific order that the delay in 
fling the appeal was condoned as it was 
due to good and sufficient cause. The 
pointed attention of the Bench has to be 
drawn to the fact that the appeal as filed 
was barred by time and condonation of 
delay may be made for ‘the reasons‘ to be 
stated by the appellant. If after applying 
its mind to the facts, the Court comes to 
the conclusion that the delay was due to 
sufficient cause, the delay may be con- 
doned; but the mere admission of- the 
appeal without the attention of the Bench 
being invited to the fact that it was bar- 
red by time will not have the effect of 
condonation of delay. AIR 1975 Punj i 
(FB), Foll. | (Para 19) 
Cases Referred : Chronological Paras 
AIR 1975 Puni 1 = 78 Pun LR 451 ae 


1972 Pun LJ 681 = 1972 Rev LR 552 i0 
(1968) 70 Pun LR 229 og 8 
ATR 1961 Pat 129 © -16 
AIR 1947 Cal 67 = 50 Cal WN 213° 14 


S. P. Goyal and R. L. Aggarwal ana 
H. S. Katburia, = Appellant: . R.. 
Batta, for Respondent. 

JUDGMENT :— This is a- ere se- 
cond appeal fled by Shrimati Satinder 
Kaur, plaintiff, against the judgment and 
decree dated April 14, 1971 of the Dis- 
trict Judge, Chandigarh, her 
appeal the judgment and decree 
dated’ May 30, 1970. of the Sub-Judge Ist 
Class, Chandigarh, whereby her suit for 
specific performance. of the agreement to 
sell the property in dispute was dismiss- 
ed, but the defendant-respondent, Iqbal 
Singh, was directed to. refund Rs. 2.000 
to her. Fi , 

2. The facts of this case are that 
Iqbal Singh, defendant, is owner of plot 
No. 65, Street A, Sector 18-A, Chandi- 
garh; and he' agreed to sell the same to 
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Smt. Satinder Kaur, appellant, and exe- 
cuted agreement deed, Exhibit P-1, dated 
January 18, 1965, in her favour. ‘The sale 
price of the plot was fixed at Rs. 8,500, 
out of which the vendee was. required to 
pay Rs. 3,000 as earnest money, which 
she paid to him by means of cheque, 
dated January 14, 1965, and the balance 


‘price was to be paid within three months 


of the execution of the agreement, be- 
fore the Sub-Registrar, at the’time of ihe 
registration of the sale deed, The vendor 
was required to execute a power of at- 
torney in favour of the vendee or her 
nominee to do all acts in connection with 
the construction of the building on the 
site and for the execution of the sale 
deed. The building on the plot was to be 
constructed as per rules framed by the 
Administration of the Capital Project, 
Chandigarh, and the building so con- 
structed by the vendee was to be deem- 
ed to have been constructed on behalf of 
After the completion of the 
building. or earlier on the remoyal of the 
restrictions imposed by the ‘Government 
in this respect, viz..sale of the plots, the 
plot was to be transferred in; the name of 
the vendee, In ‘case the vendor could 
get a loan of Rs. 16,000/- sanctioned for 
the construction of the house under the 
House’ Buildings ‘Loan Scheme. he was 
required to make- available the said 
amount to the vendee and in that case, 
the price óf the plot shall be deemed to 
have been’ fixed as Rs, 9.350/-. and the 
vendee shall pay additional sum of 
Rs. 850/- to the vendor as the additional 
price of the plot in dispute. In case the 
vendee failed to perform her part of the 
contract, the earnest money shall stand 
forfeited. The plaintiff-appellant alleged 
in the plaint that the defendant-respon- 


dent failed to perform his: part of the 


‘contract and that a decree for specific 
performance of the contract mav be pass- 
ed in her favour against labal Singh, de- 
fendant. on payment of the remaining sale 
price and in the alternative, decree for 
Rs, 6,600/- on account of earnest money. 
interest and damages maybe passed in 
her favour against the defendant. 


3. The-suit was contested by the 
defendant. He denied that. he failed to 
perform his part of the contract, On the 
other hand, it was pleaded that the plain- 
tiff failed to perform her part of the con- 
tract.. On the pleadings of the parties, 
the following issues were framed by the 
trial Court :— 

. 1, Whether ' the agreement between 
the parties is forbidden by law and. 
therefore. is unenforceable,? | 
- 2. Whether there were any - terms 
and conditions .different from those given 
in the agreement ? 

‘3. Whether the agreement stands 
vitiated on account of fraud and mis- 
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een as alleged by the defen- 
ant ? 

4. Whether the alleged agreement 
was with Manohar Singh and not with 
Satinder Kaur ? 

5. Whether the plaintiff was willing 
and ready to perform her part of the con- 
tract ? 

6. Whether the defendant was ready 
and willing to perform his part of the 
‘contract? If not, what is its effect? 

7. Whether the plaintiff has suffered 
any damages for alleged non-performance 
on the part of the defendant and if so to 
what extent ? 

8. Whether the defendant has suffer- 
ed anv damages on the part of the plain- 
tiff and if so to what extent? 

9. Whether the plaintiff is entitled to 
the refund of earnest money ? 


10. Whether the time was the essence 
of contract? 
11. Relief. 


The learned Subordinate Judge de- 
cided issues Nos. 1, 2, 3 and 4 against the 
defendant and issues Nos, 5. 7 and 10 were 
decided against the plaintiff. Issue No. 6 
was decided in favour of the defendant. 
Under issue No. 8. it was held that the 
defendant suffered Rs. 1,000/- only as 
damages and that the plaintiff, therefore, 
was entitled to the refund of Rs. 2.000/., 
out of the amount of Rs. 3,000/- paid as 
earnest money to the defendant and issues 
Nos. 8 and 9 were decided accordingly. 
As a result, the suit for specific perform- 
ance of the agreement to sell was dis- 
missed with costs. However. the defen- 
dant was ordered to refund Rs. 2.000/- 
to the plaintiff out of the amount of 
Rs. 3,000/- forfeited by him. Feeling ag- 
grieved, the plaintiff filed appeal against 
this decree in the Court of the District 
Judge, who dismissed the same with costs 
on April 14, 1971. Thereafter, the plain- 
tiff-appellant has filed thig appeal. 

4, At the outset, Mr. R. L. Batta, 
the learned counsel for the respondent. 
raised a preliminary objection that the 
appeal is barred bv limitation as the copy 
of the judgment of the trial Court was 
not filed along with the memorandum of 
appeal, that this copy was filed in Court 
long after the expiry of the limitation 
and, therefore, there Was no proper ap- 
peal before the Court. 


5. The judgment of the District 
Judge, Chandigarh, is dated April 14, 
1971. An application to get copies of the 
judgment and decree of the Court of the 
District Judge was made on April 23, 
1971. and the copies were ready on April 
28, 1971. and were delivered to the ap- 
pellant on April 29, 1971. This regular 
second appeal was instituted on July 20, 
1971. and. along with the memorandum of 
appeal the copies of the judgment and 
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decree of the District Judge. Chandigarh, 
were only attached. The High Court 
Office on July 24. 1971, raised the fol- 
lowing objection :— 

“Value for purposes of court-fee 

Should be correctly stated in the opening 
Sheet. Trial Courts judgment is not 
forthcoming. Returned to be refiled. with- 
in a week,” 
The appeal was refiled on August 23, 1971, 
and the counsel for the appellant made a 
note below the above-mentioned office 
note on the appeal :— 

“I. Copy of the plaint is attached for 
Purposes of verification of court-fee 
value, . 

_ 2. Trial Court judgment is attached 
With this appeal. 

Refiled, after compliance.” 

6. Again, the office raised the fol- 
lowing objection on August 24, 1971:— 

“Trial Courts judgment now filed has 
not been stamped. Returned to be filed 
within a week.” 

After affixing the requisite stamp on the 
copy of the judgment of the trial a 
ae appeal was refiled on September l i 


7. Order 42. Rule T, Civil Proce- 
dure Code, lays down that the rules of 
Order 41 shall apply. so far as may be. to 
appeals from appellate decrees. The 
Punjab and Haryana High Court added 
the following rule No. 2 in Order 42 of 
the Code of Civil Procedure :— 

"In addition to the copies specified in 
Order 41, Rule 1, the memorandum of 
appeal shall be accompanied by a copy of 
the judgment of the Court of first in- 
stance, unless the Appellate Court dis- 
penses therewith.” 

8, Order 41, Rule 1, Clvil Proce- 
dure Code, rims as under :— 

“Every appeal shall be preferred in 
the form of a memorandum signed by the 
appellant or his pleader and presented to 
the Court or to such officer as it appoints 
in this behalf. The memorandum shall 
be accompanied by a copy of the decree 
appealed from and (unless the Appellate 
Court dispenses therewith) of the judg- 
ment on which it is founded.” 

9. In State of Punjab v. Niranjan 
Singh, (1968) 70 Pun LR 229, (Division 
Bench decision of this Court). the facts 
were that the District Judge, Ambala, de- 
creed the suit of the plaintiff on January 
28. 1966. Regular Second Appeal was 
filed by the State of Punjab against this 
decree without being accompanied by a 
certified conv of the judgment of the trial 
Court. Mav 19, 1968, was the last day 
of limitation for flling the second appeal 
after excluding the period of 21 davs 
from February 8. 1966. to February 28, - 
1966. spent by the appellant in obtaining 
copies of the judgment and decree of the 
first appellate Court. Certified copy of 
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the judgment of the trial Court was ulti- 
mately filed in this appeal on July 6. 1966. 
A preliminary objection was taken by 
the counsel for the respondent that the 
appeal was barred by limitation as it was 
deemed to have been filed on July 6. 1966. 
when the certified copv of the trial Court 
judgment was submitted in the registry 
of the Court, On these facts 
held that under Order 42, Rule 2 of the 
Code of Civil Procedure, the memoran- 
dum of second appeal is also to be ac- 
companied by a certified conv of the 
judgment of the Court of first instance 
and no second appeal is competent with- 
out being accompanted by a certified copy 
of the trial Court judgment. The appeal 
Was dismissed as barred by limitation. 


10, In Harbant Singh v. State of 
Punjab, 1972 Pun LJ 681, it was held 
that the reading of Rule 2 of Order 42 
of the Code of Civil Procedure as added 
by the High Court of Puriab shows that 
it is a mandatory rule and without a copy 
of the trial] Courts judgment, the appeal 
is incomplete and. therefore, not an ap- 
peal in the eye of law. In this case also 
the appeal was dismissed as barred bv 
limitation, 


11, In Bikram Dass v. Financial 
Commr,, Revenue. Punjab, (1974) 76 Pun 
LR 451 = (AIR 1975 Puni 1) (FB). the 
facts were that according to Rules 2 and 3 
of Chapter 2-C of the High Court Rules 
and Orders, Volume V the memorandum 
in a letters patent appeal should be ac- 
companied by three typed copies of (a) 
memorandum of appeal, (b) judgment 
appealed from, and (c) paper book. which 
was before the Judge from whose judg- 
ment the appeal was preferred and the 
Deputy Registrar is not to receive a letters 
patent appeal if the said three typed copies 
are not supplied along with the memoran- 
dum, It was held that the provisions of 
these Rr, 2 and 3 of Chap. 2-C of the High 
Court Rules and Orders, Volume V, were 
mandatory and failure to submit three 
typed copies of the paper book along with 
the memorandum would show that the 
appeal was incomplete and thus there 
was no appeal in the eve of law and if 
the paper book is filled beyond the period 
of limitation, the appeal will be barred 
by limitation, 

12, The legal position, therefore, 
is that the provisions of Order 42. Rule 2, 
Civil] Procedure Code (as added by the 
Punjab and Haryana High Court) are 
mandatory and the memorandum of a 
regular second appeal must also be ac- 
companied by a certified copy of the judg- 
ment of the trial Court unless the Appel- 
late Court dispenses therewith. There is no 
valid regular second appeal in the eve of 
law until a copy of the judgment of the 
trial Court, if not dispensed with, is also 
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filed, If the copy of the judgment of the 
trial Court is filed later after the expiry of 
the period of limitation prescribed for the 
appeal, then the appeal is time-barred, 


13. In the instant case, as men- 
tioned above. the last date for filing this 
appeal was July 20, 1971. The certified 
copy of the judgment of the trial Court 
was filed in Court on August 23, 1971, 
i.e, long after the expiry of the period 
of limitation, The application to get 
copy of the judgment of the trial Court 
was made on August 10, 1971. and the 
copy was obtained on that day, but it 
was filed in Court on August 23. 1971. 
This delay of 18 days is also not explain- 
ed. The appellant has to explain each 
day’s delay and there is no explanation 
how this delay of 13 days also occurred. 
Therefore, in view of the law laid down 
in the abovementioned cases, there was 
no proper appeal filed in this Court on 
July 20. 1971, and the certified copy was 
filed firstly on August 23, 1971. and it 
was not properly stamped and again it 
was refiled on September 1, 1971. There- 
fore, the appeal must be deemed to have 
been validly instituted in Court on Sep- 
tember 1, 1971. or at least on August 23. 
1971, and was, therefore, clearly barred 

limitation, 

14. Shri S. P. Goval the learned 
counsel for the appellant. contended that 
the provisions of Order 42. Rule 2, Civil 
Procedure Code, are not mandatory, but 
are directory, because the Appellate 
Court can dispense with the filing of the 
copy of the judgment of the Court of 
first instance along with the memorandum 
of second appeal. In support of this con- 
tention, he relied on a Division Bench 
case of Calcutta High Court reported as 
Brojendra Lal Saha v. Jana Mondal, AIR 
1947 Cal 67. In the judgment. it is not 
mentioned what was the proviso added to 
Rule 1 of Order 42 of the Code of Civil 
Procedure by the Calcutta High Court. 
This is a short judgment of 6/7 lines, 
wherein no rule was discussed and it was 
not mentioned whether the provisions 
were mandatory or directory and it was 
simply remarked that the defect was one 
in form only. This decision cannot be 
followed in view of the decisions of our 
own High Court discussed above. 

15. According to Order 41, Rule 1, 
Civil Procedure Code, the memorandum 
of appeal shall be accompanied by a copy 
of the decree appealed from and unless 
the Appellate Court dispenses therewith 
of the judgment on which it is founded. 
In Rampravesh Singh v, Mahesh Singh, 
AIR 1961 Pat 129. it was held as under:— 

“Under Order 41, Rule 1 (1), there is 
No valid appeal unless the memorandum 
of appeal is accompanied both bv a copy 
of the decree anda copy of the judg- 
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ment appealed from. unless the latter is 
dispensed with. If the copy of the judg- 
ment is filed later, after the expiration of 
the period of limitation prescribed for 
the appeal, the appeal is time-barred; this 
is oe hia dene valid appeal until 
` A. Copy O e ju ent, if not dispensed 
with, is also filed. 

16. - According to the ratio of this 
decision, there is no valid second appeal 
unless the memorandum of appeal is ac- 
companied by a copy of the judgment of 
the trial Court. Since the copy was filed 
after the expiry of the period of limita- 
tion, the appeal is clearly barred by 
limitation, The contention of the counsel 
for the appellant that the provisions of 
O. 42. R. 2. Civil Procedure Code, are 
directory and not mandatory has no force 
and ‘is, therefore rejected, . 

- IT. |. The appellant made Civil Mis- 
cellaneous No. 1636-0 of 1974 on May 14, 
1974. under Section 5 of .the Limitation 
Act and read with- Section 151 Civil 
Procedure: Code, stating that the office of 
the High Court reported on 24-7-1971 
that the copy of the trial Court was not 
forthcoming,.-that no intimation of this 
report was given to the counsel for the 
appellant and that as soon as the appel- 
lant’s counsel came to know about the de- 
fect, he informed her on 9-8-1971 and the 
application to get the copy was made on 
10-8-1971 and the copy was obtained on 
the same day and thereafter she fell. ill 
and she was able to contact the counsel 
on 23-8-1971 and the copy was delivered 
to him and that delav in filing the copy 
may be condoned. An additional affidavit 
was filed by the appellant in support of 
this petition on 17-7-1974, stating that 
the papers for filing. this appeal were 
handed over to her counsel in June. 1971. 
and he told her that the appeal was in 
‘order and the needful would be done in 
time, that the petitioner remained seri- 
ously ill and could not -move out from 
5-8-1971 to 30-8-1971 and’ due tp this she 
could not contact her lawyer. These 
grounds do not constitute sufficient cause 
for not filing the certified copy of the 
judgment along with the memorandum of 
appeal. The last date of. limitation was 
20-7-1971 and till then no application to 
get the certified copy. was made. Ad- 
mittedly, application to get certified copy 
of the trial Court judgment was made 
on 10-8-1971. It is not explained why 
this copy was not obtained prior to the 
filing of the appeal. The reasons given 
in the affidavit dated 17-7-1974 of the peti- 
tioner seem to be an after thought. This 
appeal was filed in the year 1971 and no 
application for condonation of delay was 
made for about more than 23 vears. The 
respondent made Civil Miscellaneous No. 
13871-O of 1974 on 22-4-1974 stating that 
the appeal ig barred bv limitation and it 
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may be dismissed and it was thereafter 
that the application for- condonation of 
the delay was given by the appellant. ' 


18. For the reasons given above, 
it ig held. that there is no ground’ to con- 
done the delay and the application for 
condonation of delay filed bw the appel- 
lant is rejected, — 

- - I9. Lastly. it was .urged by the 
counsel for thè appellant that. this appeal 
Was admitted by the learned. Single Judge 
and he must be deemed to have condon- 
ed the delay in filing the appeal. This 
contention is without force and it must: 
be rejected. It is .well settled law that 
the Bench admitting the regular second 
appeal must pass a specific order that the 
delay in filing the appeal was condoned 
as it was due to good and sufficient cause} . 
The pointed attention of the Bench has 
to be drawn to the fact that the appeal 
as filed was barred by time and condona- 
tion of delay may be made for the rea- 
sons to be stated’ by the appellant. If 
after applying its mind to the facts.- the] . 
Court comes to the conclusion ‘that the 
delay was due to sufficient cause. the de- 
lay may be condoned, but the mere ad- 
mission of the appeal without the atten- 
tion ofthe Bench being invited to the 
fact that it was barred by time will not 
have the effect of condonation of delay. 
vide Mahant Bikram Dass’s case (supra). 
In the instant case, it was not known even 
to the appellant or her counsel that the 
appeal was barred bv limitation when it 
was admitted, The application for .con- 
donation: of the delav was made for the 
first time in May. 1974. and consequently 
the question of condonation of the. delay 
by. the Admitting Bench. on October 12. 
1971, did-:not -arise, This contention, 
therefore, is rejected as devoid of force. 

20. For the reasons Biven above, 


it is held that this appeal is barred by 
limitation and the same is dismissed with 


costs, 
Agpedl dismissed, 
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Anant Ram, Appellant v. ane State 
of Punjab, Respondent. 


Second Appeal No. 105r of 1972. D/- 
§-10-1974.* 

(A) Civil P. C. (1908), Section 100 — 
Second Appeal — Date of birth decided 
on oral and documentary evidence — If 
oe in second appeal, (Evidence 
Act (1872), S. 35). 


*(From decree of Dey Rai Saini, Addl. 
Dist, J., Patiala, D/- 22-2-1972). 
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When the question of date of birth 
of the plaintiff is decided on oral and 
documentary evidence being a finding 
based on evidence it cannot be disturbed 
in second appeal. (Para 4) 

(B) Evidence Act (1872), Sec. 35 — 
Evidence of age — Certificate given by 
private school not admissible, 


The entries in the schoo] register and 
transfer certificate of a school which is 
not a Government or State School are not 
admissible under Section 35, Evidence 
Act, as an employee of that school is nota 
public servant as defined under S. 21 (9). 
Penal Code, and entries in registers made 
by him are not made in public or official 
registers. The fact that in practice gene- 
Tally lesser age is given during admission 
in schools must be taken into considera- 
tion by the Court and such entries in 
school registers cannot be made the basis 
for any conclusion. AIR 1940 Rang 19i. 
(1968) 70 Pun LR (SN) 31. AIR 1936 Lah 
598. (1969) 71 Pun LR (SN) 21 and AIR 
1965 SC 282. Followed. AIR 1959 SC 57 
and AIR 1963 SC 302, Referred. 


(Paras 5, 6. 7 and 8) 
Cases Referred: Chronological Paras 
(1969) 71 Pun LR (SN) 21 7 


(1968) 70 Pun LR (SN) 31 7 
AIR 1965 SC 282 = (1965) 3 SCR 861 7 
AIR 1963 SC 302 = (1963) 3 SCR 604° 4 
AIR 1959 SC 57 = 1958 Andh LT 834 4 
AIR 1940 Rang 191 = 1940 Rang LR 481 


8 

AIR 1936 Lah 598 = 38 Pun LR 69 a 

I. B. Bhandari. for Appellant: S. K. 
Syal, for Respondent. 


JUDGMENT :— This is a regular se- 
cond appeal filed by Anant Ram plaintiff. 
against the judgment dated February 22. 
1972. of the Additional District Judge, 
Patiala. whereby he accepted the appeal 
of the defendant-State of Puniab and set 
aside the decree of the trial Court and 


dismissed the suit of the plaintiff. Anant- 
Ram. 


2. The facts of this case are that 
the plaintiff joined service as Patwari in 
the Revenue Department of the erstwhile 
State of Patiala and in hiş service book 
his date of birth was entered as 15-12-1967 
Bk. On attaining the age of superannua- 
tion, he retired from service as Kanungo 
on 28-3-1969. According to the plaintiff. 
his actua] date of birth is 13-4-1971 Bk. 
It ig alleged that he made several re- 
presentations to the authorities concerned 
to correct the mistake in the service re- 
cords about his date of birth. but the 
same were rejected. The plaintiff. there- 
fore, filed suit for declaration that his 
date of birth ig 13-4-1971 Bk.. and that 
the date of birth entered in the service 
book is incorrect. The defendant-Punjab 
State contested the suit. It was alleged 
that the plaintiff made an application for 
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the first time on 30-1-1969 for the cor- 
rection of his date of birth and ‘the same 
was rejected. It was also pleaded that 
this suit is not maintainable, that the 
matter in dispute is not justiciable in a 
Court of law and the Civil Court has no 
jurisdiction to trv this suit. On these 
Pleadings of the parties, the following 
issues were framed by the. Subordinate 
Judge :-—— 

1. Whether the date of birth of the 
plaintiff is 13-4-1971 Bk? 

2. Whether the suit is not maintain- 
able ? 

3. Whether the matter in dispute is 
not justiciable ? 

4 Whether the Civil Court has no 
jurisdiction to trv the suit? ; 

5. Relief, 

The Subordinate Judge decided issue 
No. 1 in favour of the plaintiff while 
issues Nos, 2. 3 and 4 were decided against 
the defendant, As a resuit, decree for 
declaration as Paes for in the plaint 
Was passed in favour of the plaintiff 
against the defendant. Feeling aggrieved, 
the defendant-State of Puniab filed an 
appeal against this decree in the Court 
of the District Judge. The Additional 
District Judge, Patiala, who decided this 
appeal. reversed the decision of the trial 
Court on issue No. 1 and he accepted the 
appeal. set aside the decree of the trial. 
Court and dismissed the suit of the plain- 
tiff, leaving the parties to bear their own 
costs. Thereafter. Anant Ram. plaintiff, 
fled this regular second appeal. 

3. The decision on issues Nos. 2, 
3 and 4 was not contested by the counsel 
for either party to the appeal. The coun- 
sel for the appellant contested the deci- 
sion of the lower appellate Court on 
issue No, 1 only. 


4. The learned counsel for the res- 
pondent-State of Puniab. raised an obiec- 
tion that the learned Additiona] District 
Judge, Patiala, after considering the oral 
and documentary evidence of the parties, 
came to the conclusion that the plaintiff 
failed to prove that his date of birth was 
13-4-1971 Bk. and this finding cannot be 
disturbed in second appeal. In support 
of this contention. he relied on Deity 
Pattabhiramaswamy v. S. Hanvmavva. 
rae 1959 SC 57. wherein it was held as 
under :— 


“The provisions of Section 100 are 
clear and unambiguous. There is no 
jurisdiction to entertain a second appeal 
on the ground of erroneous finding of fact. 
however gross the error may seem to be. 
Nor does the fact that the finding of the 
first appellate Court is based upon some 
documentary evidence make it anv t* 
less a finding of fact. A Judge of the 
High Court has, therefore, no jurisdiction 
to interfere in second appeal with the 
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findings of fact given by the first appel- 


late Court based upon an appreciation of: 


the relevant evidence.” 


To the same effect was the law laid 
down in V. Ramachandra Ayvar v. Rama- 
lingam Chettiar, AIR 1963 SC 302. It 
was further held in the latter case that 
the High Court cannot interfere with the 
conclusions of fact recorded by the lower 
appellate Court. however erroneous the 
said conclusiong may appear to be to the 
Court. This objection is correct and must 
prevail. The learned Additional District 
Judge, after considering the oral and 
documentary evidence of the parties, de- 
cided that the plaintiff failed to prove 
that his date of birth was 13-4-1971 Bk. 
and this finding is based on evidence and, 
therefore, it cannot be disturbed in se- 
cond appeal and the appeal is liable to be 
dismissed on this ground, 


5, Even otherwise, there is no 
force in this appeal and it must fail, Ad- 
mittedly. the date of birth of the appel- 
lant as recorded in the official records is 
15-12-1967 Bk.. which is equivalent to 
28-3-1910. His case is that his date of 
birth is 13-4-1971 Bk., which is equiva- 
lent to 28-7-1914. To prove his allega- 
tions, the plaintiff produced oral and 
documentary evidence, Anant Ram, 
‘plaintiff. as P. W, 6. reiterated the allega- 
tions made by him in the plaint. He 
stated that his family members used to 
reside at Bahadurgarh fort. District 
Patiala, and in the vear 1947, they shift- 
ed to Patiala, He stated that his date of 
birth is 13-4-1971 Bk. To the same effect 
are the statements of his brother Kha- 
raiti Lal, P. W. 3. Bal Krishan. P. W. 4. 
who is uncle of his wife, and Norata Ram, 
P. W. 5 who is his maternal uncle, 


There is no evidence on the file to 
show at what place Anant Ram. plain- 
tiff, was born. The copy of the entry 
about his date of birth from the register 
of the village Chaukidar or from the office 
of the Chief Medical Officer, Patiala. has 
not been produced for reasons best known 
to the plaintiff. He simplv produced 
Exhibit P-4, which is an intimation re- 
ceived by him from the Chief Medical 
Officer, Patiala. stating that the informa- 
tion sought for in the application could 
not be supplied, as the record was not 
available: but no official of the office of 
the Chief Medical Officer was examined 
on oath on this point. This memo Exhi- 
bit P-4 is dated 22-2-1969. The suit was 
filed on 20-1-1970, i. a AR Ti sadder 
after the receipt of the above-mention 

intimation. Therefore. this Exhibit P-4 
is of no help to the plaintiff. He should 
‘Ihave examined some responsible official 
of the office of the Chief Medical Officer. 
Patiala. to state about the facts mention- 
ed in Exhibit’ P-4. Moreover, there ‘is no 
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evidence on the file: that at what place 
he was born. All these witnesses are 
near relatives of the plaintiff and their 
bald statements uncorroborated by anv 
documentary evidence regarding his date 
of birth cannot be accepted to be correct 
and these were rightly discarded by the 
learned Additional District Judge. 


6. Next, reliance was placed on 
the entries made in the registers of S. D. 
S. E. Higher Secondary School. Patiala. 
relating to his date of birth The plain- 
tiff. joined sixth class in that school on 
29-4-1986 Bk., and his date of birth in 
the records of that school is entered as 


‘13-4-1971 Bk. and the copy of the rele- 


vant entry in the registers of that school 
is Exhibit P-1. He left that school on 
28-1-1988 Bk., when his name was struck 
off, due to his continuous absence. vide 
the school transfer certificate, Ex, P-2. 
There is no evidence on the file to show 
that who got him admitted in that school. 
The application made in the school for 
his aion has not been placed on the 
record, 


Sohan Lal P. W. I, who is a teacher 
of that school. simply stated that his ad- 
mission form is not available on the re- 
cords of the school, He did not know 
who made entry in the register. copy of 
which is Exhibit P-1. A public servant 
under Section 21 (9). Indian Penal Code. 
is an officer in the service or pav of Gov- 
ernment. Therefore, an emplovee in a 
school other than a Government or a 
State school is not a public servant and 
any entry in its register made bv him is 
not one made in a publice or official re- 
gister by a public servant in the dis- 
charge of his official duties and conse- 
quently the entries in the registers of 
schools other than Government or State 
schools are not admissible in evidence 
under Section 35 of the Act. vide Hoak 
Saing v. Ma E Hla. AIR 1940 Rang 191. 
Admittedly, the S. D. S. E. Higher Secon- 
dary School, Patiala. is not a Government 
or a State school and, therefore, the copy. 
Exhibit P-1. of the entrv in the register 
of that school and the school leaving 
certificate, Exhibit P-12, are not admis- 
sible in evidence under Section 35 of the 
Evidence Act, 


T. It is well settled law that the 
entries in school registers are of little 
value as evidence: of age. The statement 
of age of a person in the school register. 
in the absence of evidence to show that 
on what material the entry in the refis- 
ter was made, has not much evidentiarv 
value. It is a matter of common know- 
ledge that the date of birth given at the 
time of admission of a boy or a girl in a 
school is seldom correct and authenticated 


. date and more often than not the age 


given ig less than the actual age of the 


1975 


child joining the school, In actual life it 
often happens: that persons give false age 
of the bov at the time of his admission to 
a school so that later in life he would have 
an advantage when seeking public ser- 
vice for which a minimum age for eligibi- 
lity is often prescribed. The Court of 
fact cannot ignore this fact while asses- 
sing the value of the entry and it would 
be improper for the Court to base any 
conclusion on the basis of the entry re- 
garding the age in a school register — 
vide Lakshmi Narain v. The State. (1968) 
70 Pun LR (SN) 31: Asa Nand v. Gian 
Chand, AIR 1936 Lah 598: Karam Singh v. 
The State, (1969) 71 Pun LR (SN) 21 and 
Brij Mohan Singh v. Priva Brat Nerain 
Sinha, AIR 1965 SC 282. 


In the instant case, there is no evi- 
dence on the file that in which school the 
appellant read up to 5th class and what 
was the entry about his date of birth in 
that school, He joined S.D.S.E. Higher 
Secondary School. Patiala in the 6th Class. 
From the statement of Sohan Lal P. W. 1, 
it ig not clear that when the appellant 
. joined that school on 29-4-1986 Bk.. whe- 
ther any certificate of the previous school 
was presented and what was the date of 
birth mentioned in that certificate. He also 
did not state what was the date mention- 
ed in the admission form of the appel- 
lant. He has not brought that admission 
form of the appellant. For all these rea- 
Sons, it is held that in view of the law 
laid down in the above-mentioned cases, 
no reliance can be placed on the entries 
in Exhibits P-1 and P-2. and the Addi- 
tional District Judge rightly discarded 
cre documents having no evidentiary 
value, 


8. Next, reliance was placed on 
the tipra or teva, Exhibit P-2/A, alleged 
to have been prepared by Devi Daval. 
father of Krishan Dutt P. W. 2 of Patiala. 
Krishan Dutt P. W., 2 stated that his 
family is prohit of the family of the 
plaintiff appellant, that his father Shri 
Devi Dayal prepared the tipra or teva, 
Exhibit P-2/A, of the plaintiff and he 
identified the signatures and the hand- 
writing of his father. Kharaiti Lal 
P. W. 3. Tal Krishan P. W. 4 and Norata 
Ram P. W. 5. who are relations of the 
plaintiff, have also deposed that Ex. P-2/A 
is the tipra or teva of the plaintiff and it 
was shown to the inlaws of the plaintiff 
at the time of his engagement. The paper, 
on which Exhibit P-2/A, is written, is 
not an old one. Exhibit P-2/A ig not a 
regular horoscope and is a small tipra 
prepared, giving his alleged date of birth. 
This is not an authenticated document 
and could be forged at anv time. The 
Nlearned Additional District Judge held 


that it seemed to have been prepared re- . 


cently and no reliance could -be placed 
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upon it and this decision, in mv opinion. 
is a 
For the reasons given above, it 
is neta that there is no force in this ap- 
peal and the same is dismissed. There 
will be no order as to costs. 
Appeal dismissed. 
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Surjit Singh Atwal and others. Peti- 
tioners v. The State of Puniab and others. 


Respondents, 


oo Writ No. 251 of 1974, D/- 1-10- 


(A) Punjab Consolidation of Land 
Proceedings (Validation) Act (4 of 1972), 


- Preamble and S, 2 — Act to undo certain 


earlier decisions of High Court — Con- 
stitutional validity. 


The provisions of a certain consolida- 
tion scheme were challenged in a large 
number of writ petitions which were al- 
lowed. In the meantime, the Puniab 
Consolidation of Land Proceedings (Vali- 
dation) Act (No. 6 of 1957) was passed. 
and at the stage of the Letters Patent Ap- 
peal, the validity of that Act was chal- 
lenged, The Full Bench of the Puniab 
High Court found the scheme to be in- 
valid and on the basis of that decision 
writs were allowed in other cases, In 
the meantime, the Full Bench decision 
Was reversed by Supreme Court and the 
validity of the Punjab Act. 6 of 1957. was 
upheld by it, but the appeal taken to the 
Supreme Court by State Government in 
another case was dismissed as having 
abated in Supreme Court and there were 
thus two contrary decisions which came 
to hold the field. Faced with this situa- 
tion, the State of Punjab passed the Pun- 
jab Consolidation of Land Proceedings 
(Validation) Act (4 of 1972) to undo the 
effect of some decisions rendered by Pun- 
jab Court, by which the Punjab Act. 6 of 
1957, had been struck down and in which 
either appeals were not filed in the 
Supreme Court or the appeals filed in the 
said Court had abated. On challenging 
the constitutionality of thig Puniab Act, 
4 of 1972. 


Held that the Act was not unconstitu- 
tional, By enacting that statute, the 
Legislature only removed a judgment 
which, in principle, had been wrongly de- 
cided on the basis of the existing statute. 
It was not a case in which an intrinsical- 
ly correct judgment given on the basis 
of the existing law was declared to be 
non est. The Legislature only accepted 
the correctness of the interpretation 
placed by the Supreme Court on the pro- 
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visions of the existing statute. which it 
was bound to do. If it had not stepped 
in to undo the mischief. there would have 
been different sets of law for different 


eitizens. (Para 6) 
Held further that the result of the 
abatement of the appeal before the 


Supreme Court was that there was. in 
fact. no appeal in the eve of law before 
that Court. The final judgment in Civil 
Writ No. 612 of 1956 was that of Puniab 
High Court and not of the Supreme Court 
because the appeal in that Court had 
abated. Section 2 of the Validation Act 
of 1972 would, therefore, apply with full 
vigour and remove the judgment out of 
the wav of the parties concerned. (Doc- 
trine of separation of Powers vis-a-vis 
Constitution of India. Discussed). 
(Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 SC 57 = (1970) 3 SCR 745 5 
AIR 1971 SC 231 = 1971 SCD 91 5 
(1967) Civil Appeals Nos. 116 to 119 of 
1965, D/- 31-3-1967 (SC) 2 
AIR 1966 SC 1987 = (1967) 1 SCR 77 5 
AIR 1959 Puni 8 = 60 Pun LR 461 (FB) 


1,6 

(1958) Civil Writ No. 612 of 1956. D/- 
13-5-1958 (Puni) 2.6.7 
AIR 1955 SC 549 = (1955).2 SCR 225 4 
AIR 1951 SC 332 = 1951 SCR 747 4 


.H. R. Bansal. for Petitioners: S. K. 
Jain, for Advocate General. Puniab and 
S. C. Sibal. for Respondents. 


ORDER :— The petitioners are dis- 
placed land owners from West Pakistan 
and have settled in village Behram. dis- 
trict Jullundur, where they have been al- 
lotted evacuee land in lieu of the land 
left by them in Pakistan. 
tion of holdings was introduced in this 
village in 1954 and a draft scheme was 
drawn up by the Consolidation Officer 
and confirmed by the Settlement Officer 
sometime in January. 1955. The scheme 
provided that in case of displaced per- 
sons who had been allotted evacuee land 
the value of their holdings would be put 
in a common pool of all the displaced al- 
lottees and then distributed amongst 
them in accordance with their original 
shares in standard acres, The provisions 
of this scheme were challenged in a large 
number of writ petitions which were al- 
lowed. In the meantime, the Puniab 
Consolidation of Land Proceedings (Vali- 
dation) Act (No. 6 of 1957) was passed. At 
the stage of the Letters Patent Appeal, 
validity of this Act was also challenged. 
It was held by the Full Bench in State of 
Punjab v. S. Kehar Singh. AIR 1959 Puni 
8 (FB) as under :— 

“The Act falls within the rule that a 
legislature cannot take what might be 


termed a natural class of persons. split 
that class in two and then arbitrarily de- 
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signate the dis-severed factions of the ori- 
ginal unit as two classes. Proprietary 
rights were conferred on all allottees of 
evacuee lands irrespective of the date of 
publication of consolidation schemes and 
thus they ali form one class. That class 
has been split into two by putting those 
with regard to whom the consolidation 
schemes were published between 31-12- 
1951 and 1-1-1956 into one class and those 
in whose cases the schemes were publish- 
ed after 1-1-1956. That is clearly an 
arbitrary wavy of designating the dis-sever- 
ed factions of the original unit as two 
classes and having two sets of laws. In 
case of former class, the Act extinguishes 
and modifies their rights in accordance 
with Section 4. whereas in case of the 
latter class, no such extinguishment and 
modification is to take place. Such a 
classification is based only on the differ- 
ence in date or dates of publication of 
the consolidation schemes and therefore 
cannot be held to be anything but un- 
reasonable and arbitrary. The classifi- 
Cation cannot be justified on the ground 
that there has been segregation in classes 
which have a systematic relation usually 
found in common properties and charac- 
teristics.” 


2. The State of Puniab challenged 
the decision rendered by the Ful] Bench 
in an appeal before the Supreme Court 
which was allowed (State of Punjab v. 
Kehar Singh, Civi] Appeals Nos. 116 to 
119 of 1965 decided on March 31. 1967). 
The Supreme Court upheld the validity 
of the Punjab Consolidation of Land Pro- 
ceedings (Validation) Act (No. 6 of 1957). 

In the meantime. Civil Writ No. 612 
of 1956, (Gulwant Singh v. State of Pun- 
jab) filed by the petitioners was also al- 
lowed by this Court on Mav 13. 1958, and 
the State of Punjab went in appeal to 
challenge the correctness of the decision 
rendered in this case. This appeal was 
dismissed on February 11. 1970. as having 
abated in the Supreme Court. The peti- 
tioners insisted that since the State ap- 
peal had been dismissed as having been 
abated in the Supreme Court. due effect 
should be given to the judgment render- 
ed by a Single Bench of this Court in 
their cases. They also instituted con- 
tempt of Court proceedings in which some 
action was taken against the Secretary to 
the Government as well as the Director 
of Consolidation of Holdings. Faced with 
this situation, the State of Puniab passed 
the Punjab Consolidation of Land Pro- 
ceedings (Validation) Act, 1972. The pre- 
amble of the Act shows that it had been 
passed to undo the effect of some decisions 
rendered by this Court. by which the 
Punjab Consolidation of Land Proceed- 
ings (Validation) Act. 1957. had been 
struck down and in which either appeals 
were not filed in the Supreme Court or 


é 
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the appeals filed in .the said. Court had 
abated. Section 2 of the Act reads -as 


under :— 


“2, Validation of certain consolidation 
proceedings: Notwithstanding . any judg- 


ment. decree or order of any Court, other ` 


than the Supreme Court of India, no 
scheme. published under Section 19 of 
the East Punjab Holdings ‘(Consolidation 
and Prevention’ of Fragmentation) Act, 
1948, between 31st day of December. 1951. 
and the ist day of January. 1956, in res- 
pect of land of an evacuee forming part 
of an estate or estates and no subsequent 
proceedings taken -in relation thereto 
Shall be and shall be deemed ever to have 
been invalid merely by reason of the fact 
that the Punjab Consolidation. of Land 
Proceedings (Validation): Act. 1957,. by 
which the said schemes and proceedings 
were validated, had been declaréd bv any 
Court not being the Supreme Court of 
India, to be invalid,” `+ 


3 The grievance of the petitioners 
is that the Validation Act, namely. the 
Punjab Act No. -4 of 1972, itself ig un- 
constitutional inasmuch as it has the 
effect of undoing the effect of judgments 
rendered by this Court as well as the 
Supreme Court of India. Secondly. it is 
urged that the case of the petitioners is 
not covered by Section 2 of the Validation 
Act. Because of the- abatement of. the 
Government appeal in the Supreme 
Court, the judgments of the High Court 
in favour of the petitioners would be 
deemed to have been affirmed by the 
Supreme Court and the validation clause 
leaves the . judgments of the Supreme 
Court untouched.. There is no merit in 
either of these two submissions made on 
behalf of the petitioners, 


4. In order to appreciate. ie: argu- 
ment advanced on behalf of the petitioners 
it becomes necessary to consider the`doċ- 
trine of ‘Separation of Powers’ vis-a-vis 
our Constitution, This doctrine ‘implies 
that three types of powers are invested 
in the Government, namely. the legisla- 
tive, the executive and the judicial. Fur- 


ther, these powers should be exercised 


by the various limbs cf the Government 
without interference from one’ another. 
The other implication of this doctrine is 
that the three limbs. of the Government 
should not abdicate their own. functions. 
For instance, a Legislature is expected to 
apply its own mind for enacting laws for 
its State. If it enacts a law to the effect 
that a statute passed by another Legisla- 
ture would be applicable to its State as 
amended by’ the Legislature from time 
to time. the law would be held to be bad. 
This doctrine found enthusiastic suppor- 
ters in the United States of America, but 
even there its importance -has been great- 
ly diminished because of. the growth of. 
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‘Presidential leadership in legislation. Our 
Constitution has adopted -the ‘principle of 


_been rejected in this 
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ministeria] responsibility to the legisla- 


-ture which necessarily means the fusion 


of the executive and the legislative organs 
to a great extent. The theory of Sepa- 
Tation of Powers as advocated by the 
American jurists. has, to a great ae 
country. In 

elhi Laws Act; AIR 1951 SC 332. Mu- 


Aherjea, J., observed as under : 


“Tt does not admit of any serious dis- 
pute that the doctrine of separation of 
powers has, strictly speaking, no place jn 
the system of Government that India has 
at the present day under: her own Con- 
stitution or which she had during the Bri- 
tish rule. Unlike.the American and Au- 


Stralian Constitutions, the Indian Consti- 


tution does not expressly vest the diffe- 
rent sets of powers in the-different-organs 
of the State. Under Article 53. clause (1) 
the. executive power is indeed vested in 
the Président, but there is: no similar 
vesting provision regarding ‘ithe legisla- 
tive and the- judicial powers. Our Con- 
stitution, though federal in its structure, 
is modelled on the British Parliamentary 
system, the essential feature!of which is 
the responsibility of the, Executive to 
the Legislature, The President. as the 
head of the Executive, is to act on the 
advice of the Council of Ministers, and 
this Council of Ministers, like the British 
Cabinet. is a ‘hyphen which joins, a 
bucklé which fastens, the legislative part 
of the State to the oe part’. ” 


However, in Ram Jawaya : -State of 
Punjab, AIR 1955 SC 549, the Court ob- 
eves, 


“oun Constitution has not recognised. 
the doctrine of Separation of Powers in 
its absolute rigidity. but it does not con- 
template assumption by one organ or 
part of the State, of functions that essen- 
tially belong to another, Mo Sy 


5. Again in Chandra Mohan .~v. 
State of U. P., AIR 1966 SC: 1987, Subba 
Rao, C. J., observed as under: 


“The Indian Constitution. though it 
does not accept the strict doctrine of se- 
paration of powers.. providės for an in- 
dependent judiciary in the States; it 
constitutes a High Court for each State, 
prescribes the institutional ‘conditions of 
service of the Judges thereof, confers ex- 
tensive jurisdiction on it to issue writs 
to keep all tribunals, including in appro- 
priate cases the. Governments, within 
bounds and gives to it the power of 
superintendence over all Céurts and tri- 
bunals in the territory over, which it has , 
jurisdiction, But the makers of the Con- 
stitution also realised that ‘it is the Sub- 
ordinate. Judiciary ‘in India who are 
brought. most closely into contact with 
the people, and it is no less important, 


re” 
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perhaps indeed even more important that 
their independence should be placed be- 
yond question in the case of superior 
Judges’. Presumably to secure the in- 
dependence of the Judiciary from the ex- 
ecutive, the Constitution introduced a 
group of Articles in Chapter VI of Part VI 
under the heading ‘Subordinate Courts’. 
But at the time the Constitution was 
made, in most of the States the magis- 
tracy was under the direct control of the 
executive, Indeed it is common know- 
ledge that in pre-independence: India 
there was a strong agitation that the judi- 
ciary should be separated from the ex- 
ecutive and that the agitation was based 
upon the assumption that unless they 
were separated, the independence of the 
judiciary at the lower levels would be a 
mockery. So Article 50 of the Directive 
Principles of Policy states that the State 
shall take stens to separate the judiciary 
from the executive in the public services 
of the States. Simply stated, it means 
that there shall be a separate judicial ser- 
vice free from the executive control,” 


in short, whatever considerations may 
apply qua the legislative and the execu- 
tive functions of the State. the same can- 
not be said to hold good in the case of 
the exercise of the judicial functions. 
These functions have to be discharged by 
the Courts established by law with re- 
gard to matters which fall within their 
jurisdiction. This implies that if the judg- 
ment rendered bv a Court falls squarely 
within the four corners of a law, it is not 
open to either the Legislature or the Ex- 
ecutive to declare it null and void. At 
the same time. the jurisdiction to enact 
laws vests in the Legislature. The ple- 
nary power which it possesses in this be- 
half entitles it to make laws or to substi- 
tute the old laws bv the new laws even 
with retrospective effect. If, as a conse- 
quence of the modification of a law with 
retrospective effect, a judgment given by 
a Court becomes contrary to law, it is 
open to the legislature to declare such & 
judgment to be a nullity. In Janapada 
Sabha. Chhindwara v. The Central Pro- 
vinces Syndicate Ltd.. ATR 1971 SC 57. 
the Court held as under: 

“On the words used in the Act, it is 
plain that the legislature attempted to 
overrule or set aside the decision of this 
Court. That in our judgment, ig not open 
to the Legislature to do under our Con- 
stitutional scheme, It is open to the 
_ Legislature within certain limits to amend 
the provisions of the Act retrospectively 
and to declare what the law shall be 
deemed to have been, but it is not open 
to the Legislature to sav that a judgment 
of a Court properly constituted and ren- 
dered in exercise of its powers in a matter 
brought before it shall be deemed to be 
ineffective and the interpretation of the 
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law shall be otherwise than as declared 
by the Court,” 


The same view was affirmed in the State 
of Tamil Nadu v. M. Rayappa Gounder. 
AIR 1971 SC 231. 


6. The instant case has to be de- 
cided in the light of observations made 
above, In Kehar Singh’s case AIR 1959 
Puni 8 (FB) (supra) a Full Bench of this 
Court took the view that the lands of dis- 
placed allotteeg could not be put in a 
common pool and then re-allotted to 
them in partition proceedings under the 
Consolidation Act, Civil Writ No. 612 of 
1856 (Puni) filed by the petitioners was 
dismissed on the basis of the decision 
rendered by a Full Bench in Kehar 
Singh’g case (supra). When the decision 
in Kehar Singh’s case (supra) was re- 
versed by the Supreme Court. the same 
result would normally have followed in’ 
Civil Writ No. 612 of 1956. This did not 
happen because the appeal having been 
abated, the Supreme Court could not give 
a decision on merits, The State Govern- 
ment was obviously confronted bv a diffi- 
cult situation, The law laid down by the 
Supreme Court is binding on all the 
Courts within the territory of India as 
laid down bv Article 141 of the Con- 
stitution, but a contrary decision render- 


ed in Civil Writ No. 612 of 1956. bv this 


Court, also came to hold the field because 
the appeal against that judgment had 
abated. Under these circumstances. the 
Government rightly approached the Legis- 
lature to pass the Validation Act of 1972. 
By enacting this statute, the Legislature 
only removed a judgment which, in prin- 
ciple, had been wrongly decided on the 
basis of the existing statute. In my consi- 
dered opinion, nothing stood in the way 
of the Legislature in taking the impugned 
action, It was not a case in which an 
intrinsically correct judgment given on 
the basis of the existing law was declared 
to be non est. The Legislature only ac- 
cepted the correctness of the interpreta-| - 
tion placed by the Supreme Court on the 
provisions of the existing statute which 
in my humble opinion it was bound to do. 
If it had net stepped in to undo the mis- 
chief, there would have been different 
sets of law for different citizens. 


7. The second submission made by 
the learned counsel for the petitioners 
need not detain me for long because the 
result of the abatement of the appeal be- 
fore the Supreme Court was that there 
was, in fact. no ap in the eve of law 
before that Court. The word, “abate” has 
been defined in Shorter Oxford English 
Dictionary to mean — to beat down. des- 
tory, to put an end to an action or a writ: 
to become null and void. Failure to im- 
plead necessary parties in a cause ton- 


. stitutes a formal defect entailing the re- 
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jection of the plaint, application or 
memorandum of appeal. The result of 
such a rejection of memorandum of ap- 
peal is as if no appeal hag been filed be- 
fore the higher Court. In other words, 
final judgment in Civil Writ No. 612 of 
1956 (Punj) was that of this Court and 
not of the Supreme Court of India be- 
cause the appeal in that Court had abated. 
Section 2 of the Validation Act of 1972 
would, therefore, apply with full vigour 
and remove the judgment out of the wav 
of the parties concerned. 


8. For the reasons recorded above, 
this petition deserves to fail and I order 
accordingly, There shall, however, be 
no order as to costs. C. M. No, 8727 of 
1974 is dismissed as infructuous, 

Writ petition dismissed, 
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PRITAM SINGH PATTAR. J. 
Sardar Hari Bachan Singh, Petitioner 
v. Major S. Har Bhajan Singh and an- 
other, Respondents, 
Civil Revision No. 1369 of 1973, D/- 
6-3-1974." 


(A) Civil P. C. (1908), O. 6, R. 17 — 
Suit for declaration and injunction re- 
straining defendants from interfering 
with plaintiff’s possession — Pending suit 
plaintiff deprived of possession by defen- 
dant in pursuance of orders passed bv 
Revenue Officers — Application by plain- 
tiff for amendment of plaint bv adding 
prayer for possession — Application al- 
lowed — Principles governing. 


It is well-settled law that however 
negligent or careless may have been the 

t omission and however late the pro- 
posed amendment, the amendment should 
be allowed if it can be made without in- 
justice to the other side, There is no in- 
justice if the other side can be compen- 
sated for by costs. A plaintiff mav add 
a new cause of action and the defendant 
may add a new defence. Even a new 
case may be allowed to be introduced. 
The Court has to take into consideration 
even subsequent events, A further prin- 
ciple which is also usually considered is 
that as. far as possible multiplicity of 
suits should be avoided. Where, there- 
fore, the plaintiff seeks permission mere- 
ly to add a prayer for possession which 
does not alter the cause of action or 
change the essential nature of the suit, 
and the effect of the refusal of the am- 
endment would be to drive the plaintiff 
to a fresh suit. the amendment should be 


*(Against order of Mewa Singh, Sr. 
Sub, J., Ropar. D/- 22-10-1973). : 
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allowed, AIR 1952 Puni 266; AIR 1955 
Hyd 1 (FB); AIR 1959 Andh Pre 9: AIR 
1926 Mad 6, Relied on. (Paras 9, 10) 


The contention that, after the am- 
endment, evidence may have to be ad- 
duced and it will prolong -the case and 
delay the decision of the suit. is not a 
ground for refusal of the amendment of 
the plaint in suit for declaration by add- 
ing a Claim for possession which does not 
alter the cause of action. AIR 1967 SC 
96; AIR 1969 SC 1267; AIR 1921 PC 50: 
ATR 1938 Lah 712: AIR 1966 SC 997 and 
ATR 1935 Mad 287, Relied on. 

(Para 10) 


(B) T. P. Act (1882), S. 52 — Basis 
of rule of lis pendeng — Alienee pendente 
lite cannot claim compensation for im- 
provements made by him, 

The rule of lis pendens contained in 
Section 52 is based. not on the doctrine 
of notice, but on expediency, The effect 
of this rule js not to annul the transfer 
but only to render it subservient to the 
rights of the parties to the litigation. Ac- 
cording to this rule of lis pendens, whoso-~ 
ever purchases a property during the 
pendency of a suit is held bound by the 
judgment that may be made against the 
person from whom he derived his title 
even though such a purchaser was not a 
party to the action or had no notice of 
the pending litigation. 


The alienee cannot claim any com- 
pensation for the improvements made by 
him on the property purchased during the 
pendency of the suit, He purchases the 
property subject to the result of the 
litigation, which will be binding on him 
whether he is a party to the case or not. 
_ The alienee pendente lite is not a 
necessary party to the suit. AJR 1965 
Punj 415 (FB): AIR 1959 Puni 490. Rel. 
on, = (Para 11) 

(C) Civil P, C. (1908), S. 115 — No 
interference with discretion exercised by 
lower Court in allowing amendment of 
plaint, (Para 12) 
Cases Referred: Chronological Paras 
AIR 1973 Puni 392 = 75 Pun LR 323 8 
AIR 1973 Punj 409 = 1972 Cur LJ 786 8 
AIR 1972 Puni 283 = 1971 Cur LJ 1024 8 
AIR 1971 Mys 141 = (1970) 2 Mvs LJ a 


1971 Pun LJ 218 = 73 Pun LR 623 7 
AIR 1969 SC 1267 = (1970) 1 SCR 22 10 
AIR 1968 SC 1165 = (1968) 3 SCR 163 10 


AIR 1967 SC 96 = (1966) 1 SCR 796 10 
ATR 1967 Pat 386 . 8 
AIR 1966 SC 997 = (1967) 1 SCJ 108 10 


AIR 1965 Puni 415 = ILR (1965) 2 Puni 
97 (FB) 11 
ATR 1959 Andh Pra 9 = 1958 Andh LT a 


AIR 1959 Puni 490 11 
eye Hyd 1 = ILR (1954) Hyd d 
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AIR 1952 Puni 266 = 54 Pun LR 176 .9 


AIR 1938 Lah 712 ='178 Ind Cas 1005 10` 


AIR 1935 Mad 287 = 1935 Mad WN 2a 
, , 1 
AIR 1926 Mad 6`= 1925 Mad WN 622 9 


AIR 1921 PC 50 = 47 Ind App 255- 10 


- J, K, Pandit (¥. K. Sharma with him), 
for Petitioner; N. L. Dhingra,: for Rès- 
Pondents, ee ee 

ORDER :— This is a revision peti- 
tion filed by Hari Bachan Singh defen- 
dant against the order dated October 22. 
1973, of the Senior Sub-Judge. Ropar. 
whereby he permitted the plaintiff to 
amend the plaint on payment of Rs, 500/- 
as costs. 


2. Briefly stated the facts of this 
case are that Harcharan Singh son of.Sar- 
dar Harnam Singh resident of Kharar. 
District Ambala (now District Ropar) died 
in the year 1951 leaving Shrimati Surai 
Kaur, plaintiff No. 1, a widow and Har- 
bhajan Singh, Plaintiff No. 2. a son bv 
her and another son Hari’ Bachan Singh, 
defendant by another wife Jaswant Kaur. 
After his death. mutations in respect of 
the land owned by Harcharan Singh in 
various villages were entered in favour 
of the two song in equal’ shares. Surai 
Kaur filed four appeals’ against’ those 
orders before the Collector, Ambala rely- 
ing on a will executed by her husband’ in 
her favour and these- appeals were dis- 
missed, She went up in revision to the 
Commissioner, Ambala Division and her 
revision petitions -were accepted on 
August 20, 1957 and the ‘Commissioner 
made ʻa recommendation to the Financial 
Commissioner that mutations in favour of 
Suraj Kaur should be sanctioned, . When 
this matter came up before the Financial 
Commissioner, Punjab. the parties came 
to a settlement and it was agreed between 
them that the entire estate of Sardar 
Harcharan Singh be divided ‘into’ five 
parts. Harbhajan Singh’ plaintiff and 
Hari Bachan Singh defendant were to get 
two shares each and Suraj] Kaur. the 
widow, was to get one share, In accord- 
ance with the statements of the. parties 
the Additional Financial Commissioner 
passed order on April 9, 1958 that the 
mutations of the property in dispute shall 
be entered in accordance with the shares 


mentioned in the compromise arrived at: 


between the parties after the Deputy 
Commissioner had evaluated and divided 
the property between the claimants. The 
Deputy Commissioner, Ambala was ap- 
pointed to personally evaluate the pro- 
perty. divide the shares and transfer them 
to the different shareholders. The pre- 
sent civil suit was filed bv Shrimati Suraj 
Kaur and her son Tikka Harbhajan Singh 
on June 27. 1961 for a declaration to the 
effect that they are owners and heirs en- 
titled to the property in dispute as de- 
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tailed in the heading of the plaint- and 
out of the sald property, plaintiff No. 2 
alone is entitled tothe. property given at 


item No. (h) of the heading of the plaint. 


and. that Hari Bachan Singh, ‘defendant 
No, t. who is not the son of Sardar Har- 
charan‘ Singh deceased, has no right. title 
or interest in the property and a decree 
for. permanent injunction restraining him 
frorn getting the property in dispute 
partitioned and. from interfering ` with 
their possession may be issued against 
him. It was alleged in the plaint. that 
they were in possession of whole of the 
suit property and hence this suit for de- 
claration was. filed.. They averred that 
Sardar Harcharan Singh was a Jagirdar 
and according to the rule of primogeni- 
ture. which, governed the Cis Sutlei Jagir 
property. in matters of succession. the en- 
tire property devolved on. the plaintiff 
No, 2, who is the eldest son. They al- 
leged that the. statements of the- parties 
dated April 9°.1958 and the orders of the 


‘Financial Commissioner -dated April 9. 


1958 and January 12, 1959 were, illegal, 
against law and without: jurisdiction and 
were not binding on them.. The suit was 
contested by Hari Bachan Singh defen- 
ant On various grounds, He denied the 
allegations made in the plaint and stated 


that the plaintiffs were not in possession ` 


of the suit property and the suit was not 
Maintainable in the present -form;' The 
issues in this case were framed on Octo- 
ber 24, 1961 by the Senior Sub-Judge. 
Ferozepur, Issue No. 1 reads as follows:— 


_ “Whether ‘the plaintiffs are in posses- 
sion of..the suit property and if not, what 
is its effect,” | ‘Re a A 
After recording the evidence. of the par- 
ties, the trial.Court held that the plaintiffs 
were in possession of the property and 
m suit was maintainable. im the present 
orm, j Oy eae rt 


. 3. It appears that during the pen- 
dency of the suit; Hari Bachan Singh. de- 
fendant-petitioner, had made an applica- 
tion for partition of this jand. The ‘plain- 
tiffs made an application in the trial 
Court to stay the proceedings of parti- 
tion of the land before the revenue offi- 
cer, but the application was rejected. 
Against that order, they filed a revision 
petition in the High Court, which was 


„also rejected. The final order of parti- 


tion of this land was passed on or about 
February 27. 1965 bv the revenue officer. 
In the meantime this suit was transferred 
from the Court of the Senior Sub-Judge. 
Ferozepur to the Court of the Senior Sub- 
Judge. Ambala. After the reorganization 
of Punjab with effect from. November 1, 
1966,- this suit was transferred tp the 
Court of the Senior Sub-Judge, Ropar. In 
accordance with the partition effected by 
the revenue officers, Hari Bachan Singh, 


5° 
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defendant-petitioner, took possession of 
some of the land, which fell to his ae 
in the year 1967, ` 


4. The case was fixed for argu- 
ments on merits in the Court of the 
Senior Sub-Judge, Ropar on July 19. 1973, 
when the defendant made an application 
that a suit for mere declaration was, not 
competent as he had taken possession of 
the land allotted to him in partition, The 
plaintiffs then made an application for 
amendment of the written statement. but 
in that application the details of the 
Khasra Numbers of the land were not 
given and, therefore, it was dismissed on 
August 25, 1973 and the plaintiff was per- 
mitted to file a fresh application for am- 
endment, The plaintiff. Tikka Harbhaian 
Singh filed another application for am- 
endment of the plaint on September 11. 
1973. Shrimati Surai Kaur, plaintiff No. 1. 
died during the pendency of the suit. on 
December 17, 1972. In this application 
for amendment, it was alleged bv the 
plaintiff that when the suit was filed, he 
and his mother Shrimati Suraj Kaur were 
in possession of the land and they made 
every effort to get an order from the 
Civil Court to stay the partition proceed- 
ings pending before the revenue officers, 
but they did: not succeed and that Hari 
Bachan Singh. defendant No. 1. in -pursu- 
ance of the orders passed by the revenue 
officers in those proceedings had taken 
possession of a part of the property in suit 
and. therefore, they wanted to add a fur- 
ther relief for a decree for possession of 
that property situated in the various vil- 
lages, It was prayed that in para. No. 18 
of the plaint, Cl. (L) mav be permitted to 
be added to take the plea that the Finan- 
cial Commissioner, Revenue. Puniab. 
without any authority amended the com- 
promise between the parties by order 
dated January 12, 1959 and stated in that 
order that the defendant shall also be 
entitled to get land in Kharar, and in 
pursuance of this order the subordinate 
revenue officers effected partition, which 
ig illegal and is against the compromise. 
Some additions and omissions were also 
prayed to be made in paras. Nos. 20. 21 
and 22 of the plaint. regarding the pos- 
session of the properties. In para. No. 3. 
the value of the suit for the purpose of 
court-fees was also sought to be amend- 


ed with respect to the relief for posses- 


sion, 


The defendant No. 1. Hari Bachan 
Singh, contested this application. He al- 
leged that the proposed amendment would 
introduce a new and inconsistent cause 
of action and would change the nature 
of the suit and, therefore. it should be 
refused. He alleged that if the amend- 
ment is allowed, about three dozen per- 
sons, to whom he had sold various por- 
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had constructed buildings, 
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tions of his property. which he obtained 
on partition, shall have to be added as 
defendants, that some of those. transferees 
sank tube- 
wells and planted orchard on. that land 
and they shall be claiming price of those 
improvements, He further prayed that 
some of the land, which he obtained on 
partition, was taken over by the Govern- 
ment’ as surplus land under the Pepsu 
Tenancy and Agricultural Lands Act and 
that some land in the revenue estate of 
Kharar was acquired by the Government 
and the compensation for the same had 
been assessed and he had obtained Rupees 
48,281/- as compensation out of the 
amount awarded to him and. therefore, 
various complicated questions of fact and 
law would arise and this application, 
which has been made after about 12 vears 
of the institution -of the suit, should be 
dismissed. The petition was also stated 
to be made mala fide with a view to pro- 
long the decision of the suit. which is now 
fixed for final arguments on merits. The 
Senior Subordinate Judge. Ropar. after 
hearing the counsel for the parties. ac- 
cepted the application of the plaintiff and 
permitted him to amend the plaint on 
payment of Rs. 500/- as costs. Feeling 
dissatisfied, Hari Bachan Singh. defen- 
re filed the revision petition’ in this 
urt. 


5. Order 6. Rule 17, Civil Proce- 
dure Code. lavs down that the Court may 
at any stage of the proceedings allow 
either party to alter or amend his plead- 
ings in such manner and on such terms as 
may be just and all’ such amendments 
shall be made as may be necessary for the 
purpose of deternining the rea] auestions 
in controversy between the parties. 


8. The first contention of Shri 
J. K. Pandit. the learned counsel for the 
petitioner is that the proposed amend- 
ment would introduce a new and in- 
consistent cause of action and would 
change the nature of the suit and, there- 
fore, it should be refused and in support 
of this contention he relied on a number 
of decisions of various High Courts and 
the Supreme Court, 

T. In Kulwant Singh. v. Sher 
Singh, 1971 Puni LJ 218. it’ was held per 
head-note (b) aş under :— 


“The principles dealing with an ap- 
plication for amendment under Order 6, 
Rule 17 of the Code of Civil Procedure 
are :— 

(1) Amendments should be allowed 
which do not work injustice to the other 
side and are necessary for determination- 
of the real question in controversv be- 
tween the parties, | 

(2) An amendment should not be al- 
lowed where it works injustice to the 
other party and he cannot be placed in 
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the same position as if the pleadings had 

en originally correct but the amend- 
ment would cause him an iniury which 
could not be compensated in costs. 


(3) Where the opposite party can be 
compensated by costs, the amendment 
may be allowed if it satisfies the reauira- 

.mentg stated at No. 1 above, 


(4) As a general rule a party is not 
allowed by amendment to set up a new 
case or a new Cause of action particular- 
ly when the suit on the new cause of 
action is barred or raises a different case.” 


8. In Ishar v. Sudesh Kumar, 
(1973) 75 Pun LR 323 = (AIR 1973 Puni 
392) it was held that the general rule of 
amendment of pleadings is that a party 
is not allowed by amendment to set up a 
new case Or a new cause of action and to 
convert the claim into one of different 
and inconsistent character. Similar was 
the law laid down in Kundan Lal Verma 
v. Smt. Sushila Devi, 
= (AIR 1972 Puni 283); Baijnath Bhalotia 
v. State Bank of India. AIR 1967 Pat 386: 
Ashwath Rao v. Sushila Bai, AIR 1971 
Mys 141 and Harbans Singh v. Mehnga 
Singh, 1972 Cur LJ 786 = (AIR 1973 
Punj 409). There is no dispute regarding 
the law laid down in these cases. How- 
ever, these cases are not applicable to 
the case in hand. In this case, the plain- 
tiff is not withdrawing any of the exist- 
ing pleas taken in the plaint and is rais- 
ing new pleas in lieu thereof, but he 
wants to take additional plea for a decree 
for possession of the property in suit. of 
which possession was taken by the peti- 
tioner during the pendency of the suit in 
pursuance of the orders passed bv the re- 
venue officers in the partition proceed- 
ings. It is a case of a subsequent event, 
which took place during the pendency of 
the suit and consequently the plaintiff 
wants to amend the plaint to claim de- 
cree for possession of that land. 


9, It is well-settled law that how- 
ver negligent or careless may have been 
the first omission and however late the 
proposed amendment, the amendment 


should be allowed if it can be made with- 


out injustice to the other side. There is 
no injustice if the other side can’ be com- 
pensated for by costs. A plaintiff mav 
add a new cause of action and the defen- 
dant may add a new defence. Even a 
new case may be allowed to be intro- 
duced. The Court has to take into consi- 
deration even subsequent events. A fur- 
ther principle which is also usually consi- 
dered is that as far as possible multipli- 


City of suits should be avoided. Where. 


therefore, the plaintiff sought permission 
merely to add a prayer for possession 
which did not alter the cause of action or 
change the essential nature of the suit, 
and the effect of the refusal of the am- 
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. is claimed and 


1971 Cur LJ 1024. 


A. I. R. 


endment would have been to drive the 
plaintiff to a fresh suit, the amendment 
should be allowed; Vide Messrs. Watkins 
Mayor & Co, v. Registrar of Trade Marks, 
Bombay, (1952) 54 Pun LR 176 = (AIR 
1952 Puni 266); Maruti v. Ranganath, 
AIR 1955 Hyd 1 (FB): Amritlal N. Shah 
v. Ella Annapurnamma, AIR 1959 Andh 
Pra 9 and Valluru Appalasuri v. Sasapu 
Kannamma Navuralu, AIR 1926 Mad 6. 
In the instant case. by the proposed am- 
endment, a decree for possession of some 
Of the land in suit, whose possession was 
taken during the pendency of the suit by 
the defendant in pursuance of the order 
of partition aang bv the revenue officers. 
it will neither alter the 
cause of action nor the nature of the suit, 
This additional prayer is not inconsistent 
with the existing pleas taken in the plaint. 
If the amendment is refused, the plain- 
tiff shall have to file a fresh suit for pos- 
session. Therefore, in view of the law 
laid down in the abovementioned cases. 
the contention of the petitioner’s counsel ` 
must be rejected and the amendment 
should be allowed. 


10. The learned counsel for the 
petitioner then contended that if the pro- 
posed amendment is allowed, there will 
be delay in the disposal of the suit which is 
pending for the last more than 12 vears. 
that the defendant had sold the property 
of which he took possession. to several 
persons, some of whom built houses, sank 
tubewells and planted orchards on` that 
land and. therefore, they shall have to be 
impleaded as defendants and there will 
be a de novo trial of the case and the dis- 
posal of the suit will be delayed because 
fresh evidence shall have to be recorded, 
This contention cannot be accepted in 
view of the law laid down by the Supreme 
Court in the various cases cited at the 
bar by the learned ie ae for the respon-. 
dent-plaintiff. K. Gupta and Sons 
Ltd. v. Damodar Gailey Corporation. AIR 
1967 SC 96. it was held :— 

“In the matter of allowing amend- 
ment of pleading the genera] rule is that 
a party is not allowed by amendment to 
set up a new case or a new cause of action 
particularly when a suit on the new cause 
of action is barred. Where, however, the 
amendment does not constitute the addi- 
tion of a new cause of action or raise a 
different case, but amounts merely to a 
different or additional] approach to the 
same facts the amendment is to be allow- - 
ed even after expiry of the statutory 
period of limitation.” . 
In paragraph 13 of this judgment it was 
further observed as follows :— 

‘Tt may be that as a result of the 
amendment, if the respondent chooses to 
raise a controversy about the work done. 
that is, about the quantity. aualitv 


. =~ 


and . 
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other things concerning it, which it had 
never raised so long, the matter will have 
to be gone into. That again would not 
justify a refusal of leave to amend. It 
would ‘not mean any waste of time or 
money or any duplication of work. That 
investigation would now be made for the 
first time and nothing done So far would 
become futile.” - | 

The observations made in this case give a 
complete answer to the contention of the 
learned counsel for the petitioner that 
after the amendment evidence shall have 
to be adduced and it will prolong the de- 
cisión of the case. Their Lordships of 
the Supreme Court observed in this case 
that the mere fact that as a result of the 
amendment further enquiry into the 
Claim of the plaintiff shall have to be 
made would not justify a refusal for 
amendment of the plaint to add a claim 
for possession which did not alter the 
cause of action. The next case relied upon 
by the learned counsel for the respondent 
is: Nair Service Society Limited v. K. C. 
Alexander, AIR 1968 SC 1165. wherein 
it was held: 


“It is a fixed principle of law that a 
suit must be tried on the original cause 
of action and this principle governs’ not 
only the trial of suits but also appeals. 
The appeal being a continuation of the 
suit new pleas are not considered. If 
circumstances change they can form the 
subject of some other proceedings but 
need not ordinarily be considered in the 
appeal. To this proposition there are a 
few exceptions. Sometimes. it happens 
that the origina] relief claimed becomes 


inappropriate or the law changes affecting : 


the rights of the parties. In such cases 
Courts may allow an amendment plead- 
ing the changed circumstances. Some- 
times also the changed circumstances 
shorten litigation and then to avoid cir- 
‘cuity of action the Courts allow an am- 
endment.” 


In this case, application for amendment 
was made on the last day of hearing of 
the appeal in the High Court on Decem- 
ber 14, 1965, by the defendant, to amend 
the written statement, The suit. wag in- 
stituted on October’ 13.. 1942, and it re- 
mained pending for 17 years in the sub- 
ordinate Court. The Supreme Court ob- 
jserved in the body of the judgment that 
mere delay and laches in making the ap- 
plication for amendment is no ground to 
refuse the amendment. Similar was the 
law laid down in Jai Jai Ram Monohar 
Lal v. National Building Material Supply. 
Gurgaon, AIR 1969 SC 1267. and Charan 
Das v. Amir Khan. AIR 1921 PC 50. In 
Lala Megh Raj v. Firm Raghbar Das Beni 
Prasad, AIR 1938 Lah 712, it was held: 
per head-note :— 

“It is not by a mere change in the 
wording of the plaint or the introduction 
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of fresh details that the nature of a suit is 
altered. The alteration which; affects the 
case is one where the original suit is 
wholly displaced by the proposed amend- 
ment or where a totally different or in- 
consistent case is introduced. : But where 
this is not the case, leave to amend cannot 
be refused merely on the ground that the 
words which did not find place in the ori- 
ginal] plaint had been introduced in the 
subsequent plaint. even though the effect 
of those words ig not to introduce a new 
or an inconsistent case.” á 


To the same effect was the law laid down 
in Nichhalbhai Vallabhai v. Jaswantlal 
Zinabhai, AIR 1966 SC 997 and P. C. 
Muthu Chettiar.v. R. M. Venkatachalam 
Chetty, AIR 1935 Mad 287. It was fur- 
ther observed in these two cases that the 
amendment should be allowéd to avoid 
multiplicity of suits, Therefore, in view 
of the law laid down in the above cases. 
the amendment of the plaint to add a 
claim for possession for’ part: of the pro- 
perty in suit. the possession of which was 
taken by the plaintiff, must be allowed to 
avold multiplicity of suits even though 
there may be delay in the disposal of the 
suit. In the instant case, there is no de- 
lay in making the application for amend- 
ment, As clearly stated, the possession of 
this land was taken by the defendant in 
the year 1967. The plaint was amended 
in the year 1967 by the plaintiff to add 
the Deputy Commissioner, ‘Rupar. as a 
defendant, and Hari Bachan Singh, defen- 
dant, filed a written statement wherein 


he alleged that he had taken possession 


of the land in pursuance of the orders 
passed by the revenue officers in parti- 
tion proceedings and the suit. therefore. 
was not maintainable in the present form. 
Necessary issues arising out of the amend- 
ed pleadings were framed on January 24, 
1968 and one of those issues was whether 
the defendant took possession of some of 
the suit land during the pendency of the 
suit and what is its effect on the main- 
tainability of the suit. The defendant- 
petitioner and his attorney: made state- 
ments in Court on or about May. 1969 
and produced documentary: evidence. It 
appears that in the year 1969, the stamp- 
auditor raised an objection that the plaint 
Was not properly stamped with the court- 


` fee and that the same should be paid on 


the value of the property as this case fell 
under Section 7 (iv) (c) of the Court-fees 
Act. The plaintiff was ordered by the 
Court to Pay additional court-fee on July 
2, 1969, The plaintiff gave up the relief 
of injunction on July 9. 1969. However. 
the plaintiff filed a revision petition in 
this Court against the order of the trial 
Court directing him to pav. the additional 
court-fee. This revision petition was dis- 
missed on January 21, 1970. and the par- 
ties were directed to appear in the trial 
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Court on February 16. 1970. The plain- 
not appear in the trial Court on 

‘that day and the suit was dismissed. The 
plaintiff filed a petition for restoration of 
the suit on March 9. 1970. and this was 
sed by the trial Court on March 14, 

1972. The plaintiff then filed F. A. O. 
No. 140 of 1972, which was accepted on 
March $2, 1973. The letters patent appeal 
filed bv the defendant against that order 
was dismissed on Mav 9. 1973. The file 
of this case was then sent to the Senior 
Subordinate Judge. Rupar, and the case 
was fixed for arguments on July 19. 1973. 
when the defendant made an application 
that a suit for mere declaration was not 
competent. The plaintiff then made an 
application for amendment of the plaint, 
but it was dismissed on August 25. 1973, 
because the description of the land was 
not properly given in the application and 
he was directed to file a fresh petition 
after giving the details of the pronertv 
Thereafter. the present petition for am- 
endment was made on September 11. 1973. 
Thus, there was no delay much less 
negligence or carelessness on the part of 
the plaintiff to make this application for 
amendment, In view of the law laid 
down in the abovementioned cases cited 
on behalf of the respondent, the petition 
to amend the plaint was rightly allowed 
by the lower Court. It mav be mention- 
ed that the proposed amendment of the 
plaint is confined to possession of land 
only and to no other property. The plain- 
tiff has: also not claimed recovery of 
Rs. 48,000/-, which the defendant has ob- 
tained from the Punjab Government as 
compensation of a part of the land allot- 
ted to him. in partition, in Kharar. which 
was acquired by the Puniab Government. 


11. According to the rule of lis 
pendens contained in Section 52 of the 
Transfer of Property Act, neither party 
to the litigation can alienate the property 
in dispute so as to affect his opponent. 
The rule is based not on the doctrine of 
notice. but on expediency. The effect of 
this rule is not to annul the transfer but 
only to render it subservient to the rights 
of the parties to the litivation. Accord- 
ing to this rule of lis pendens, whosoever 
purchases a property during the pendency 
of a suit is held bound by the judgment 
that may be made against the person from 
whom he derived his title even tho 
such'a purchaser was not a party: to the 
action or had no notice of the pending 
litigation. It is a rule of public poliev for 
otherwise successive alienations will de- 
feat the very purpose of litigation. mak- 
ing it interminable, Vide Santa Singh v. 
Rajinder Singh, AIR 1965 Punj 415 (FB) 
and Simla Banking and Industrial Co. Ltd. 


v. Firm Luddar Mal Khushi Ram. AIR 
1959 Punj 490. Therefore. according to 


Soni Bai v. Collector Agrarian. Hissar (FB) 


A.L RBR. 


these cases. the contention of the learned 
counsel for the appellant that al] the per- 
sons to whom the appellant transferred 
the land after getting possession during 
the pendency of the suit would be, neces- 
sary parties and it would prolong 
the litigation has no force and is repelled. 
The alienee, whose alienation is hit by the 
doctrine of lis pendens contained in Sec- 
tion 52 of the Transfer of Property Act 
cannot claim any compensation for the 
improvements made by him on tbe pro- 
perty purchased during the pendency of 
the suit. He purchases the property sub- 
ject to the result of the litigation which 


‘will be binding on him whether he is a 


party to the case or not. 


i 12. One of the purposes and ob- 
jects of allowing amendment of the plaint 
ig to avoid multiplicity of suits and the 
Court has discretion to allow an amend- 
ment: of course the discretion has to be 
used in a judicial manner. The conside- 
rations, which normally weigh with the 
Court, are whether the amendment can 
be allowed without working injustice to 
the other side and whether award of cost 
can compensate the opposite party. Nor- 
mally the High Court does not interfere 
under Section 115, Civil Procedure Code 
if the lower Court in exercise of its iudi- 
cial discretion allowed amendment. 
In the instant case, the learned Senor 
Sub-Judge rightly and justly allowed the 
plaintiff to amend the plaint and I see no 
reason to interfere with his order. 

13, For the reasons given above, 
this revision petition fails and is dismis- 

. In view of the point of law involved. 
the parties are left to bear their own 
costs. , 
Revision dismissed, 
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Soni Bai. Bhiwani. Petitioner v. The 
Collector Agrarian, Hissar (S. D. O. Bhi- 
wani) and others, Respondents. l 
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(A) Punjab Security of Land Tenures 
Act (10 of 1953), Sections 5 (B) and 19 (B) 
— Permissible area — Reservation for 


‘self-cultivation —— Stage for exercising 


right, 
The landlord is entitled to make a re- 
servation of his permissible area from the 


*(Case referred by R. S. Narula. J.. D/- 
25-1-1972}. 


DS/DS/B278/75/HGP 


Civil Writ No. 290 of 1970. D/- 14-2- — 


á 
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time when he is declared a big land- 
owner, 


Reservation made by a landlord be- 
fore he was. declared to be a big land- 
owner was null and void and of no conse- 
quence, It has to be presumed that he 
did not exercise his right of rese-vation 
and when he was declared as a big land 
owner he had a right to make a fresh re- 
servation, 1971 Pun LJ 1121, Foll. 


(Para 6) 
Cases Referred: Chronological Paras 
1971 Puni LJ 11 = 73 Pun LR 329 6 
Sh. R. N. Mittal, for Petitioner: 
Naubat Singh, District Attorney. Haryana 
for Nos. 1 to 4 and H. L. Sarin. Senior 
Advocate and C. B. Kaushik, for No. 5. 
for Respondents. 

BHOPINDER SINGH DHILLON, J.:—~ 
Petitioner Soni Bai owned no land on the 
date of enforcement of the Punjab Secu- 
Tity of Land Tenures Act. 1953 (Puniab 
Act X of 1953) (hereinafter referred to 
as the Act), Her mother Smt. Parmeshwari 
Bai died on December 8. 1955 and the 
petitioner inherited 6 Standard Acres and 
8 Units of land on her death. Smt. Jamni 
Bai aunt of the petitioner gifted 26 Stand- 
dard Acres and 14 Units of land to the 
petitioner on September 7, 1957. The 
petitioner thus became owner of 32 Stan- 
dard Acres and 9ł Units of land. She re- 
served the area for her self-cultivation 
and filed her choice in form ‘EF’ as re- 
quired under Section 5 (B) Tead with Sec- 
tion 19 (B) of the Act, read with the pro- 
visions of Punjab Security of Land 
Tenures Rules (hereinafter referred to as 
the Rules) on August 28. 1958 within the 
Prescribed period. However, on Septem- 
ber 12. 1960. the Kanungo concerned re- 
ported that the petitioner was the owner 
of 32 Standard Acres and 94 Units of land 
whereas she was entitled to retain 50 
Standard Acres as permissible area and 
thus she had no surplus area. Collector 
Bhiwani, vide his order dated September 
16, 1960. copy of which is attached as An- 
nexure ‘B’ with the writ petition. held 
that since the petitioner owned less than 
50 Standard Acres of land and she was 
an allottee, therefore. she was a small 
- landowner and no further proceedings are 
required to be taken -for declaring any 
of the portion of her land as surplus, 


2. Surja respondent was a tenant 
of the land under the petitioner. He filed 
an application under Section 18 of the 
Act for the purchase of the land under 
his tenancy. The petitioner also filed a 
petition for ejectment of Suria. The peti- 
tion filed by the petitioner was dismissed 
whereas the application for. purchase 
filed by Surja respondent was allowed on 
June 19, 1967. Both these petitions were 
decided vide same order referred to 
above, The petitioner filed two appeals. 
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one challerr'ng the grant of proprietary 
rights to 5._ja respondent and the other 
challenging the order of tne Assistant 
Collector rejecting the application for 
ejectment. The Collector, vide his order 
dated February 20, 1968. copy of which is 
Annexure 'E with the writ petition. ac- 
cepted both the appeals and remanded 
the case. He held that the landowner 
had made a request for selection in time 
but Special Collector did not prepare 
statement in form ‘F’ after complying 
with Rule 6 (6) of the Rules. He directed 
the Collector to pass fresh orders about 
the permissible area of the petitioner. 
Suria respondent feeling aggrieved against 
this order, filed an appeal before the 
Commissioner, Ambala Division, Ambala. 
which was dismissed by the Additional 
Commissioner, Ambala, vide his order 
dated August 23, 1968, copy of which is 
Annexure ‘F with the writ petition. 


3. Consequently, due to remand 
order. on March 12, 1969, the Collector 
Surplus Area, Bhiwani, passed an order. 
copy of which is Annexure ‘G’ with the 
writ petition, holding that the petitioner 
was a big landowner and declared 2.00 
ordinary Acres as surplus. area in her 
hands, He did not allow the petitioner 
to select her permissible area afresh but 
held that since she had selected more 
than 60 ordinary Acres. therefore. her 
selected area for self cultivation is being | 
made good by excluding the area under 
the old tenants and the purchased area. 
He did not give the landowner fresh op- 
Portunity to make selection/reservation. 
This order of the Collector was challenged 
in appeal by the petitioner before the 
Commissioner, Ambala Division. Ambala, 
who dismissed the appeal vide his order 
dated August 22, 1969 copy of which is 
Annex, ‘K’ with the writ petition. The re- 
vision petition filed by the petitioner be- 
fore the learned Financial Commissioner 
was also dismissed by him vide his order 
dated Oct. 21, 1969. conv of which is An- 
nexure 'M’ with the writ petition. The pre- 
sent writ petition under Arts. 226 and 227 
of the Constitution of India was filed bv 
the petitioner on Jan, 24, 1970 challeng- 
ing the orders of the Collector, Commis- 
sioner and Financia] Commissioner, An- 
nexures ‘G’, 'K’ and ‘M’ with the writ 
petition, respectively. 

4, This petition came up for hear- 
ing on January 25, 1972. before R. S. 
Narula, J. (ag he then was) and in view 
of the importance of the question of law 
arising for the decision of the case, this 
petition was referred to a larger Bench 
and this is how this petition is before us. 


5. The question of law. in view of 
the importance of which this case was 
referred to a larger Bench. as stated in 
the reference order, is whether the dis- 
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cretion of the landowner in the matter 
of reservation has been enalrged under 
Section 5-B of the Act as compared to 
the discretion vested in the landowner 
under Section 5(1) of the Act, and the 
landowner is, therefore, not bound to 
conform to the provisions of Section 5 (1) 
while making selection under Section 5-B 
so as not to be bound by the priorities 
enumerated in Section 5(1) for purposes 
of reservation or selection. After hear- 
ing the learned counse] for the parties, 
We are of the considered opinion that 
this question of law need not be gone into 
` in this case ag this petition can be dis- 
posed of on another point and the ques- 
tion of law may be examined in some 
other.proper case. 

6. After hearing the learned coun- 
sel for the parties we are of the opinion 
that the order of the Collector, An- 
nexure ‘G’ and the subsequent orders 
passed by the Commissioner in appeal 
‘and the Financia] Commissioner, Haryana, 
in revision, Annexures ‘K’ and ‘M’, res- 





subsequently that the Collector ‘vide his 


be so. Any reservation or selection made 
by her before that was in fact null and 


tion and when she was declared big land- 
owner on March 12, 1969 she in fact had 
a right of reservation or selection of her 
permissible area which right was not al- 
lowed to be exercised by her. 

A Division Bench of this Court in 
Chetan Dass v. Maru, 1971 Pun LJ 111, 
has taken a similar view. It was held 
that where a landowner had bona fide 
litigated on the basis that he was in fact 
a small landowner, in the purchase pro- 
ceedings under Section 18 of the Act, no 
question of making reservation or selec- 
tion could arise, It was held that where 
there was divergence of judicial opinion, 
‘whether the landowner would be a small 
or a big landowner till authoritative 
pronouncement by the High Court. in 
such a situation the landowner was en- 
titled to make a reservation of his per- 
missible area from the time when he was 
declared a big landowner, It was held 
that the landowner. who has been held 
to be a big landowner, is entitled to make 
the reservation in accordance with the 
provisions of the Act. It-is, therefore, 


apparent that when the petitioner -was 
held to be a big landowner, she had a 
right to make a reservation or. selection 
in accordance with the provisions of the 
Act which ‘right was not allowed to be 
exercised by her and to which she is en- 
titled. In ‘this view of the matter. the 
order of the Collector dated March 12, 
1989, Copy Of which is Annexure ‘G’ with 
the writ petition. and those of the Com- 
missioner and Financia] Commissio 


writ petition) respectively. are hereby 
quashed. . The Collector is directed to 
Rive an opportunity to the petitioner to 
make her selection or reservation in ac- 
cordance with the provisions of law. 


7. It is however, made clear that 
this order of ours should not ‘be taken to 
mean that we have allowed or disallowed 
the petitioner the right to reserve the 
pe under the tenancy of Suria respon- 
of law as to whether the discretion of 
the landowner in the matter of reserva~ 
tion hag been enlargéd under Section 5 (B) 
of the Act as compared to the discretion 
vested in the landowner under Section 5 
(1) of the Act and that the landowner is, 
therefore, not bound to conform to the 
provisions of Section 5 (1) while making 
selection under Section 5-B so as not to 
be bound by the priorities enumerated in 
Section 5(1) of the Act’ for purposes of 
reservation or selection, We are pur- 


posely not doing so because it cannot be | 


anticipated that the petitioner wil] re- 
serve or select the area under the pos- 
session of the old tenants. However, it 
ig contended by Shri H. L. Sarin. the 
learned counsel for Surja respondent, that 
the order on the previous application 
passed in favour of Suria respondent al- 
lowing him the purchase, has . become 
final as the petitioner has not appealed 
against that order. There is nothing be- 
fore us to hold that the said order has 
become final. However. it will be open 
to Suria respondent to prove before the 
Collector that the order allowing pur- 


chase application of Suria respondent has 


become final and that the land transferred 
to Surja respondent under the said order 
finally, cannot now be available to the 
landowner for being reserved or selected, 
It. will be ‘open to the petitioner to show 
otherwise, It mav be made clear that 
the Collector will decide the case in ac- 
cordance with the provisions of the Act 
and the Rules made thereunder, 


8. For the reasons recorded above, 
this writ petition is allowed. The order 
of the Collector dated. March 12. 1969, 
copy of which is Annexure ‘G’, the order 


‘of Commissioner. Ambala Division, Am- 


bala, dated August 22. 1969. copy of which 


mer ' 
dated August 22, 1969 and October 21, ` 
1969, (Annexures ‘K’ and ‘M’ with the. 


We are not deciding the question - 
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is Annexure 'K’ and the order of the 
Financia] Commissioner, Haryana, dated 
October 21. 1969, copy of which is An- 
nexure ‘M’ with the writ petition. are 
hereby quashed, Collector Surplus Area, 
Bhiwani, is directed tō give the petitioner 
an opportunity to reserve or select her 
permissible area in accordance with law. 
There will be no order as to costs, 


R, S. NARULA, C. J. :— I agree. 


| M, R. SHARMA, J.:— I also agree. 
_ Writ petition allowed. 
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R. S. NARULA, C. J.. S. S. SANDP *.- 
WALIA AND PREM CHAND JAIN. JJ. 
-The State of Haryana and others, 
Appellants v. Polu Ram Bhura Ram and 
others, Respondents, 


L. P. A. No. 502 of 1974. D- 31-1- 
1475,* 


(A) Punjab Betterment Charges and 
Acreage Act (2 of 1933), Ss. 4 and 5-A — 
Demand of advance betterment charges 
under Section 5-A without requisite 
notification under Section 5 (1) and witb- 


out following procedure prescribed by 


Rule 11-A — Validity. (Punjab Better- 
ment Charges and ene ae Rates Rules 
(1955), Rule 11-A). (C. W. P. No. 3700 of 
ad D/- P 8-1974 (Puni & Har), Revers- 
ed), 


Where a single Judge of the High 
Court had issued a direction to the State 
Government to refrain from making a 
levy of the betterment charges upon the 
writ petitioners till the finalisation of the 
schedule envisaged by Section 4 of the 
Punjab Betterment Charges and Acreage 
Act, 1952, the High Court in Letters 
Patent Appeal set- aside that direction 
and substituted therefor a direction to 
the State to refrain from demanding anv 
advance betterment charges from the 
writ-petitioner-respondents under Sec- 
lion 5-A of the Act without issuing the 
requisite notification under S. 5-A (1) and 
without following the procedure pres- 
cribed in Rule 11-A of the Puniab Better- 
ment Charges and Acreage Rates Rules, 
1955 (as amended in 1959). The demand 
for advance reyment of - betterment 
charges for 1973-74 was also quashed. 
Civil Writ No. 2446 of 1974, D/- 19-9-1974 
(Puni & Har), Foll.: (C. W. P. No. 3700 of 
1974, D/- 8-8-1974 (Puni & Har), Revers- 
ed), (Para 2) 


* (Against order of M. Sharma. J.. in 
W. P. No. 3700 a 1974, D/- 8-8- 
1974) 
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Caseg Referred.: Chronological Paras 


(1974) Civil W. No. 2446 of 1974, D/- 19-9- 


1974 = 1975 Rey LR 231 (Puni) i 


1973 Pun LJ 285 


J. N. Kaushal, Advocate General 
Karaha with Ashok Bhan, [for Appel- 
ants, ' 


R. S. NARULA, C. J.:— = Thig judg- 
ment will dispose of 18 connected Letters 
Patent Appeals (L. P. As. 502. 510. 513, 
518, 523, 533, 535, 539. 540, 545, 548, 556, 
Joo, 556. 558. 577, 58@ and 589 of 1974) 
against the judgment of a learned Single 
Judge of this Court, dated August 8. 1974. 
in each of the writ petitions from the de- 
Cision of which the respective appeals 
nave been preferred. . The learned Judge 
allowed those writ -petitions om the basis 
of his own earlier judgment in Baru 
Singh Malik v. The State of Haryana. 19738 
Punj LJ 285. L. P. A 96 of; 1973 against 
that judgment was dismissed in limine. 
Out of the appeals which have come up 
for hearing before us, L, P. ‘As. 502, 545, 
550 and 980 of 1974 are complete as re- 
Yards service. No one put in appear- 
ance on behalf of the writ petitioner- 
respondents in any of these cases, In L. F. 
As, 518, 548. 558 and 589 of 1974 some of 
the respondents are reported to have died. 
Others have been served. Out of those 
respondentg in these four appeals who 
are alive and have been served. onlv res- 
pondent No. i in L, P. A. 518 of 1974 is 
represented by Mr. R. N. Aggarwal, Ad- 
vocate, Respondente Nos. 1 to 13. 15 to 19. 
21 to 66, 68 to 88. 90 to 101, 103 to 105, 
107 to 179. 181 to 185, 187 to 192. 194 to- 
197, 199 to 211, 214 to 216, 218 an 307. 310 
to 325 and 327 to 339 in L, FP S of 
1974, are represented by Mr. a Bali, 
Advocate in L. P. A. No. 589 of 1974 In 
L. P, As. Nos. 510, 513, 523. 533, 535. 539, 
540, 555. 556 and 577 of 1974, some of the 
respondents have not been: served. Mr. 
Nehra appears for respondents 12 and 13 
in L. P. A. 523 of 1974, The other res- 
pondents who have heen served in these 
appeals have not put in appearance. This 
judgment will be ex parte against the res~ 
pondents who have not put in appearance 
despite sexvice, The other respondents 
who have either not been served or whose 
legal representatives have not been 
brought on record shall be at liberty to 
apply for setting aside this judgment in- 


_sofar as it concerns them if they choose 


to make an application for.that purpose. 


2, The learned Advocate-General 
for the State of Haryana and the counsel 
for the writ petitioner-respondents who 


are present before us agree that the 


direction issued by the learned Single 
Judge to the State Government to re- 
frain from making a levy of the better- 
ment charges upon the writ petitioners 
(now respondents) till the finalisation of 
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the Punjab Betterment Charges and Acre- 
age Aci, 1952, may be set aside. and for 
If may be substituted the direction which 
was given by a Division Bench of this 
Court in Civil Writ 2446 of 1974, Sheo 
Kumar v. The State of Harvana. decided 
on 19-9-1974. Even otherwise we are of 
the considered viev: that on the allega- 
tions appearing in the respective writ 
petitions Írom which these appeals have 
arisen, the only order that can and should 
be issued to the State is the one that was 
given in the case of Sheo Kumar. C., W. 
No. 2446 of 1974, D/~ 19-9-1974 (Puni and 
\Har) (supra), We dispose of all these amw- 
lpeals accordingly. that is. by substituting 
for the direction issued by the learned 
Single Judge in the writ petitions in 
question the direction to the State to re- 
frain from demanding any advance bet- 
derment charges from the writ petitioner- 
respondents under Section 5-A of the Act 
without issuing the requisite notification 
under Section 5-A (1) and without fol- 
lowing the procedure prescribed in R. 11-A 
lof the Punjab Betterment Charges and 
Acreage Rates Rules, 1955 (as amended 
in 1959). The demand of advence pav- 
ment of betterment charges which was 
impugned in the writ petitions, that is 
for 1973-74, is also quashed on the same 
ground, Jn the circumstances of the case 
we make no order as to costs in anv of 
these appeals, 


S. S. SANDHAWALITA, J: :— I agree. 


PREM CHAND JAIN, J.:— I agree. 
Appeals allowed. 
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Brij Mohan Lal, Appellant v. Bakshi 
Ram and others. Respondents. 

S, A. O. Nos, 17 and 18 of 1969. D/- 
18-10-1974.* 

(A) Civil P, C. (1968). Section 60 (1) 
(ccc) (Puni) — Portion of residential 
house occupied by judgment debtor him- 
self for purposes of business —- That por- 
tion does not cease to be part of the resi- 
dentia] house —- Entire house is, thus, ex- 


empt from attachment, AIR 1973 SC 2124, | 


Relied on. (Para 4) 


(B) Provincial Insolvency Act (1920), 
Ss. 28 (2). 2845) and 2(1) (d) — Defini- 
tion of “property” in Section 2 (1) (d) — 
Applicability — Word “property” in Sec- 


*(The case wag referred by S. S. Sandha- 
walia and D. S. Tewatia. JJ. on 16-5- 
1972), 
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Brij Mohan Lal v. 
the schedule envisaged by Section 4 of 


Bakshi Ram (FB) A-I. R. 


tion 28 (5) — Meaning — Exemption 
under Section 28 (2). 

_ The application of the general defini- 
tion of the word ‘property’ stands ex- 
cluded in regard to the property dealt 
With in Section 28 (5) with the result that 
the property envisaged in this provision 
refers to the tangible property and not 
the extent of the right of the insolvent 
therein and, therefore. if a property fails 
within the purview of Section 28 (5), if is 
exempt from vesting in the insolvency 
Court under Section 28 (2) whatever mav 
be the extent-or the nature of the right 
of the insolvent therein. (Para 16) 


(C) Provincial Insolvency Act (1920), 
Sections 28 (2), 28 (5) — Civil P. C.. (1908), 
Section 60 (1) (ccc), Provise (Puri) — 
Effect of amendment by Punjab Act 6 of 
1942 — Scope of Section 28 (2) of the Act 
— Ground floor of residential house used 
by judgment-debtor himself for business 
—- It ig exempt from vesting in Insolv- 
a Court undes Section 28 (2) of the 

e 


In view of the statement of the Rea- 
sons and Objects of the Punjab Act (6 of 
1942) which amended the proviso to S. 80 
(1) {cco of the Code. it is fallacious to 
contend that the amendment of the pro- 
viso by the amending Act 8 of 1942. m- 
stead of limiting the adverse impact of 
the proviso on the immunity of the ore 
perty from attachment and sale, rather 
enlarged the same in that while earlier 
to the amendment such inviolate charac- 
ter of the property stood tampered with 
enly if it was under mortgage. now after 
the said amendment the exemption from 
attachment or sale in execution of a de- 
cree stood lifted not only when such ex- 
empted property carried a charge of 
mortgage, but also when such a charge 
happened to be even other than that of 
a mortgage debt. {Para 9) 


So having regard ty the provisions of 
Section 28 (5) of the Act the correct ap- 
proach to find out as to whether a pro- 
perty is exempt from attachment or sale 
in execution of a decree by virtue of any 
provisions of the Civil P. C. has, to be. to 
extend the entire provision of the pro- 
viso to Section 60 (1) (cce) of the Code and 
not limit the same to the expression ‘“pro- 
vided that the protection afforded bv this 
Clause shall not extend to any property 
specifically charged with the debt” and 
leave out of consideration the remaining 
part of the provision i.e. “sought to be 
recovered” which in fact holds the key 
to the correct understanding of the im- 
pact of the proviso on the provisions of 
Section 60 (1) (cce). (Para 10) 

Thus, where the ground floor of a 
residential house is used and occupied bv 
judgement-debtor (insolyent} himself for 
purposes pf businesy and only the remain- 
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ing first and second floors thereof are 
used and occupied for purposes of resid- 
ence, in such a case the whole residential 
house becomes the main residential house 
of the insolvent under Section 28 (5) of 
the Act and as such is exempt from at- 
tachment and sale under Section 60 (1) 
(cece) of the Civil P. C. and is consequent- 
ly exempt from vesting in the Insolvency 
Court under Section 28 (2) of the Act, 
AIR 1925 All 467, Applied. (Para 11) 
Caseg Referred: Chronological Paras 
AIR 1973 SC 2124 = (1973) 2 SCWR Bo 


AIR 1963 Puni 205 = 64 Pun LR 1031 4 
AIR 1957 Puni 293 = 59 Pun LR 325 4 
AIR 1951 Puni 433 4 
AIR 1925 All 467 = 23 All LJ 648 11 

S. K. Goyal, for Appellant J. 5. 
Chawla, S, K, Jain and M. S. Liberhan, 
for Respondents. 

D. S. TEWATIA, J. :— These two ap- 
peals (S. A. Os. Nos. 17 and 18 of 1969) 
at the instance of the insolvent Brij 
Mohan Lal arise from a common order 
and involve common auestions of law 
and facts and, therefore. 
decide both. by a common order. 

2. The importance of the question 
of law involved, and a further circum- 
stance of the same being bereft of any 
authority directly bearing thereon, neces- 
sitateqd the hearing of these two appeals, 
on a reference. by a Division Bench 
which, in turn, for the very reasons re- 
ferred these appeals for decision by a 
larger Bench, and that is how these are 
before us, 

3. The two propositions of law. as 
formulated by the referring Bench, on 
the resolving of which depends the deter- 
mination of the fate of these two appeals 
are— 

1. Whether an independent and well 
demarcated portion of a residential build- 
ing used and occupied by a debtor for 
business purposes would be exempt from 
attachment and sale in terms of provi- 
sions of Section 60 (1) (ccc) of the Code 
of Civil Procedure and conseauently ex- 
empt from vesting under Section 28 (2) 
of the Provincial Insolvency Act (V of 
1920) — hereinafter referred to as the 
Act; 


2. As to whether or not a main resi- 
dential house of an insolvent subiect to a 
charge of debt would vest under Sec- 
tion 28 (2) of the Act in the insolvency 
Court. 

The only facts that are relevant to the 
aforesaid questions and which are not in 
dispute can be stated thus: Appellant 
Brij Mohan Lal was adjudicated insol- 
vent, He applied to the insolvency Court 
for the exemption of his main residential 
house from vesting under sub-section ( 2) 
of Section 28 of the Act in the said Court 


we propose to 
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or the Receiver appointed by it. The in- 
solvency Court as also the trial Court. 
whose order is under challenge In these 
appeals, found as a fact that the build- 
ing in question, which consisted of four 
rooms on the ground floor, four rooms on 
the first floor and one room on the second 
floor, was the main residential house of 
insolvent, of which the ground floor was 
exclusively used by him for carrying on 
his business and that the said building 
was under mortgage with the Punjab and 
Sind Bank Limited. Ambala City. 


4, The first question stands re- 
solved authoritatively by the fudgment 
of their Lordshipg of the Supreme Court 
rendered in Ram Lal v, Piara Lal Gobind- 
ram, AIR 1973 SC 2124. The following 
observations of their Lordships may in 
this regard be noticed with advantave: 


“The question for decision in this case 
is whether if a portion of the residential 
house is occupied by the judgment-deb- 
tor himself for the purposes of a shop 
that portion ceases to be part of the resi- 
dential house. It appears to us clear that 
it does not. In the circumstances and 
social conditions of this country it would 
be difficult to justify the conclusion that 
where a part of a residential house is used 
in connection with the business or pro- 
fession of the owner of that house that 
portion ceases to be part of the residential 
house, As is well known, very often a 
lawyer might have his office room in his 
house, a doctor might have a consulting 
room in his house. an advocate’s library 
might occupy one of the rooms of his 
house. The room where the lawver 
works or his library is located cannot be 
said to cease to be part of his residential 
house, The Puniab High Court has taken 
the same view at least from the vear 
1951. In Agha Jafar Ali Khan v. Radha 
Kishan, AIR 1951 Puni 433. it was held 
that— 


‘where the whole building is being 
used for the purposes of residence, the 
mere fact that there is a shop on the 
ground floor will not convert the build- 
ing into something different from a resi- 
dential house.” 


The iudgment of the Full Bench men- 
tions that it is not clear in that case whe- 
ther the shop portion of the building was 
in the possession of the judgment-debtor 
or was rented out by him. A careful 
reading of the judgment shows that there 
was no question in that case of the shop 
portion of the building being in the pos- 
session of anybody except the owner. In 
Firm Ganga Ram v, Firm Jai Ram. AIR 
1957 Puni 293, where the ground floor of 
a building with three floors was being 
used for commercial purposes and the 
first and the second floors for residential 
purposes it was held that the iudgment- 
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debtors can claim immunity from attach- 
ment or sale. with respect to the entire 
house under the provisions of Section 60 
(1), clause (cec), where it is the only resi- 
dential house belonging to them and oc- 
cupied by them. It is instructive to refer 
to a portion of the discussion: 

“The conditions in our. country are 
such which admit of a composite user of 
the same building. A part of the same 
house is used for dwelling, and the other 
part is meant for commercial or business 

purpose and sometimes even the latter 
` portion, particularly after the business 
hours, is used for dwelling, 
Having regard to the mode 
of the people in this country. 
their habits and customs, it is not possible 
generally to designate a particular build- 
ing as one, which is used exclusively for 
a residentia] purpose jin contradistinction 
to,a commercial purpose. 


eevee anevsbas 


residential 
building of a medical practitioner.’ will 
not be exempt from liability to attach- 
-© ment or sale, if in a portion he receives 
or treats his patient. Similarly. where in 
his house, an iron-smith works on 

forge, a shoe-maker makes shoes on his 
last, a potter turns hig wheel. or any 
other artisan spreads his tools, to make a 
living or a petty trader keeps his wares 
for gale, according to the interpretation, 
which the learned counsel for the respon- 
dent, asks me to put on the. words oc- 
curring in the Code. the provisions will 
be powerless in extending any effective 
protection, This construction will re- 
jk in defeating the very purpose of the 

w.” 


We completely agree with the learned 
Judge’s observations, It is interesting to 
note that in. Punjab Mercantile Bank Ltd. 
(in liquidation) Jullundur City v. General 
Typewriter Co., Jullundur City, 64 Pun 
LR 1031 = (AIR 1963 Puni 205) Tek 
Chand, J.. who gave the above judgment 
held that where the judgment-debtor was 
residing in the greater part of the house 
two chabaras on the first floor let out to 


tenants were not exempt from attachment . 


and sale. To the same effect is the judg- 
ment of the Full Bench relied on bv the 
Division Bench in this case, Tek Chand. J. 
has kept clear in his mind the distinction 
between a case where a portion of the 
residential house ig let out and a portion 
used by the owner himself. though for a 
purpose other than residential. Such use 
does mot make the residential. house cease 
to be a residential house or the portion 
so used aS not part of the residential 
house. 


_ There ig no doubt that this was the 
main residential house of the insolvents 
and it was occupled by them. The facts 
of the case bring it squarely within the 


scope of the section and the whole build- 
Ing is, therefore, exempt from attach- 
ment.” l i 

In regard to the. second question. while 
the simple and straight stand. taken bv 
the appellant is that by virtue of the pro- 
visions of sub-section (5) of Section 28 of 
the Act the residential house in question 
did not form part of his property for the 
purpose of the provisions of the Act and 
thus it was not Hable to vest in the in- 
solvency Court under sub-section (2) of 
Section 28 of the Act, on behalf of the 
respondents, Mr, S. K. Jain. their learned 
URR, has advanced two-fold conten- 

Oon-— 


(1) that on the date of adjudication 
what the insolvent possessed was only 
the equity of redemption and not the 
residential house, The equity of redemp- 
tion not being a property which iş ex- 
empt from attachment or sale in terms of 
sub-section (5) of Section 28 of the Act, 
the same vested in the insolvency Court 
under sub-section (2) of Section 28: and 

(2) that the expression ‘exempt from 
attachment and sale in execution of a de- 
cree’ appearing in sub-section (5) of Sec- 
tion 28 of the Act refers to complete ex- 
emption in contradistinction to partial or 
qualified exemption. That since by vir- 
tue of the proviso to clause (ecc) of sub- 
section (1) of Section 60 of the Code of 
Civil Procedure the exemption to the 
main residential house from attachment 
and sale stood lifted. although aua only 
the secured creditor having a charge 
thereon, so the house in question thus 
being liable to attachment or sale in ex- 


ecution of a decree. the same fel] outside . _ 


the purview of the provisions of sub-sec- 
tion (5) of Section 28 of the Act and thus 
became liable to vest in the insolvency 
our under sub-section (2) of the said 
section, 


Before proceeding with the consideration 
of the rival contentions advanced on be- 
half of the parties, the relevant provi- 
sions of the Act and the Code of Civil 
Procedure may be noticed here. 


5. Clause (d) of sub-section (1) of 
Section 2 of the Act defines ‘property’: — 

* ‘Property’ includes any property 
over which or the profits of which any 
person has a disposing power which he 
may exercise for his own benefit:” 

6. Sub-section (2) of Section 28 of 
the Act reads: ; 

**(2) on making of an order of adjudi- 
cation, the whole of the property of the 
insolvent shal] vest in the Court or in a 
receiver as hereinafter provided, and shall 
become divisible among the creditors. 
and thereafter, except as provided by this 
Act. no creditor to whom the insolvent is 
indebted in respect of any debt provable 
under this Act shall during the pendency 
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of the insolvency proceedings have any 


remedy against the property of the in- 


Solvent in respect of.the debt, or com- 
mence any suit or other legal proceed- 
ing, except with the leave of the Court 
and on such terms ag the Court mav im- 
pose,” . ; ; 

Sub-section (5) of Section 28 of the Act 
is as follows: 


*(5) The property of the insolvent for 
the purposes of this section shall not in- 
clude any property (not being books of 
account) which is exempted by the Code 
of Civil Procedure, 1908, or any other 
enactment for the time being in force 
from liability. to attachment and sale in 
execution of a decree,” 

The relevant provision of Section 60° of 
the Civil Procedure Code, as amended by 
Punjab Acts XII of 1940 and- VI of 1942 


(with effect from 19-4-1935) reads as 
under :-— 
“g0 (1) š k $ * $k + 
* + * $ * * 


(ecc) One main residential house and 
other buildings attached to it (with the 
material and the sites. thereof and the 


_ land immediately appurtenant thereto and 


necessary for their enloyment) belonging 
to a judgment-debtor other than an agri- 
culturist and occupied by him: 

Provided that the protection afforded 
by this clause shall not’ extend to any 
property specifically charged with the 
` debt sought to be recovered.’ (Substituted 
for the words ‘Provided that the protec- 
_ tion afforded by this sub-section shall not 
extend to property which has been mort- 
gaged’ by Puniab Act VI of 1942. 5. 5 Gii) ). 


* * * * * * * 
*. * * * + * * 4) 


As to the first contention of the learned 
counsel for the respondents, it may be 
observed that the application of the gene- 
ral definition of the word .‘property’ stood 
excluded in regard to the property dealt 
with in sub-section (5) of Section 28 of 


ithe Act, with the result that the property - 
envisaged in this provision refers to the . 


tangible property and not the extent of 


the right of the insolvent therein and. 


therefore, if a property falls within the 
purview of sub-section (5) of Section .28 
Jit is exempt from vesting in. the insol- 
vency Court under sub-section (2) of Sec- 
tion 28 whatever mav be the extent or 
the nature of the right of the insolvent 
therein. ` 

7. Now coming to the second con- 
tention of the learned counsel, the pro- 
blem. as to whether under the Code of 
-Civil proecdire the property is or is not 
exempt from attachment or sale in ex- 
ecution of a decree, does not admit of 
resolution by one word answer in the 
negative or affirmative as has been sought 


-Of a decree 


f 
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by the respondents learned counsel, And- 
therefore to decide whether the property 
in turn is or is not exempt by virtue of 
the provisions of sub-section :(5) of Sec- 
tion 28 of the Act from vesting in the 
insolvency Court under sub-section (2) 
thereof, we shall have to refer ourselves 
to the exempting provisions of the Code 
of Civil Procedure and a pide history 
thereof, 


8. The provisions of ‘proviso to 
clause (ccc) of sub-section (1) of Section 69 
of the Code of Civil Procedure. as it stood 
prior to its amendment by Punjab Act VI 


of 1942, Section 5 (ii) was as under: 


“(eec) one main residential house and 
other buildings attached to it (with the 
material and the sites thereof and the 
land immediately appurtenant: thereto and 


necessary for their enjoyment) belonging 


to a judgment-debtor other than an agri- 
culturist and occupied by him. 
Provided that the protection afforded 
by this sub-section shall not extend to 
property which has been mortgaged.” 
This unamended provision of the said 
proviso was interpreted by the Courts to 
mean that if the property (in this case 
main residentral house) happened to be 
the subject of a charge of mortgage, then 
the protection accorded to ‘it by cl. (cec) 
of sub-section (1) of Sec. 60.of the Code 
against attachment or sale in execution 
stood completely lifted, 
with the result that even an unsecured 
creditor could get the same attached 
or sold in execution of his decree against 
the judgment-debtor. .The fact that the 
imterpretation put by the Courts was not 


` in accord with the true intent of the 


framers of the legislation led. to the am- 
endment of the said proviso to what it 
Dow exists which expressly provides that 
the exempted property is liable to attach- 
ment and sale in execution: of a decree 
by virtue of the proviso, only at the in- 
stance and in execution of a decree of a 
creditor whose debt had been specifically 
charged thereon. 


9, The following statement of 
objects and reasons accompanving the 
amending bill leaves no doubt as to the 
real intention of the legislature even in 
regard to thé intended true! scope of un- 
amended provisions of the said proviso: 

“Since the passing of the Punjab Re- 
lief of Indebtedness (Amendment) Act, 
1940. the High Court has held that it is 
open to a Civil Court to question the vali- 
dity of a finding of a Debt Conciliation 
Board as to whether a particular loan is 
or is not a debt. Civil Courts have fur- 
ther held in a number of cases that a pro- 
perty which has been mortgaged. whe- 
ther belonging to an agriculturist ora non- 
apriculturist judgment-debtor is not ex- 
empt from attachment and one in execu- 


218 P.&H,- [Pr 1] 


. tion of a decree under the law as at pre- 
sent laid down in the Punjab Relief of 
Indebtedness Act. According to the inter- 
pretation of Civil Courts a property which 
is mortgaged is liable to attachment and 
sale for the realisation of any debt ir- 
respective of the fact whether that debt 
is specifically secured by the mortgage or 
not and whether that property is owned 
by an agriculturist or a non-agriculturist. 
present Bill is being introduced in 
order to set at rest the doubts which have 
arisen in consequence of the present 
trend of judgments in Civil Courts and 
to remove certain defects which have 
since come to notice,” 
The aforesaid statement of the reasons 
and objects completely exposes as fallaci- 
ous the argument advanced by the learn- 
ed counsel for the respondents that the 
-jamendment of the proviso by the am- 
ending Act VI of 1942 instead of 
limiting the adverse impact of the proviso 
on the immunity of the property from at- 
tachment and sale rather enlarged the 
same in that while earlier to the amend- 
ment such inviolate character of the pro- 
perty stood tampered with only if it was 
under mortgage while now after the said 
amendment the exemption from attach- 
ment or sale in execution of a decree 
stood lifted not only when such exempted 
property carried a charge of mortgage. 
but also when such a charge happened to 
ae. even other than that of a mortgage 
ebt, i 


18. So having regard to the provi- 
sions of sub-section (5) of Section 28 of 
the Act, the correct approach to find out 
as to whether a property is exempt from 
attachment:or sale in execution of a de- 
cree by virtue. of any Provisions of the 
Code of Civil Procedure has to be. to 
extend our gaze, to the entire provision 
of the proviso to clause (ccc) of sub-sec- 
tion (1) of Section 60 of the Code and not 
limit the same to the expression ‘provid- 
ed that the protection afforded by this 
clause shall not extend to anv property 
specifically charged with the debt and 
leave out of consideration the remaining 
part of the provision i.e. ‘sought to be 
recovered’ which in fact holds the key to 
the correct understanding of the impact 
of the proviso on the provisions of 
Cl, (cece) of Section 60 (1). 


11. When the provisions of sub- 
section (5) of Section 28 of the Act are so 
viewed, no conclusion other than the one 
that the main residential house in aues- 
tion is exempt from vesting in the insolv- 
‘eney Court under sub-section (2) of Sec- 
‘tion 28 of the Act is possible. The sound- 
ness of this conclusion is reinforced when 
it is tested on the touch-stone of common 
sense view expressed by Sulaiman. J. with 
characteristic simplicity in the following 
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words in Net Singh v. The Receiver of 
i Estate of Gairaj Singh, AIR 1925 All 
“The policy of the legislature obvi- 
ously seems to be that. properties which 
cannot be attached and sold do not vest 
in the receiver, There is no injustice in 
thig for when creditors cannot recover 
their debts by sale of the properties. they 
suffer very little if their representative, 
receélver, cannot realise the debts out 
of such properties............... "3 
For the reasons abovesaid, we allow these 
appeals (S. A. Os, 17 and 18 of 1969). but 
In view of the complex question of law 
Involved we leave the parties to bear their 
own costs. i 
R.. S. NARULA, C. J. :— I agree. 
S. S. SANDHAWALIA, J. :— I agree. 
Appeals aHowed, 
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Dhana Ram, Petitioner v. State of 
Haryana and others, Respondents, . 

Civil Writ No. 644 of 1974. D/- 5-11- 
1974. ; ke s 
, (A) Land Acquisition Act (1894), Sec- 
tiong 4, 6 and 7 — Notifications under — 
Khasra Numbers of land proposed to be 
acquired, area of each, name of village, 
Tahsil and District given — Sufficient to 
satisfy requirements of law. AIR 1970 All 
414 (FB), Disting on facts; AIR 1973 
Punj 356 and 1972 Rev LR 353 (Puni) and. 
1972 Rev LR 255 (Puni), Fol. (Para 5) 


(B) Constitution of India, Article 226 

— Burden of proof — Allegations as to 
mala fides cannot be established except on 
clear proof. AIR 1967 SC 295 and AIR 
1974 SC 555, Fol. , . (Para 9) 
Cases Referred: Chronological Paras 
ATR 1974 SC 555 = (1974) 1 Serv LR 497 
= 1974 Lab IC 427 9 
AIR 1973 Puni 356 = 1972 Rev LR 722 5 
1972 Rev LR 255 = 1972 Pun LJ 25 5 
1972 Rey LR 353 = 1972 Pum LJ 153 5 
AIR 1970 All 414 = 1969 All LJ 813 EE 


AIR 1967 SC 295 (1966) Supp SCR si 


Karan Singh Saini, for Petitioner: 

C. D. Dewan, Addl. Advocate General 
(Haryana) with Naubat Singh, Asst, Adv, 
General and Hari Mittal, for Respondents. 
~ ORDER :— This is a [petition filed 
under Arts. 226 and 227 of the Constitution 
of India by Dhanna Ram son of Ram Lal. 
resident of Nalapura, Tehsi] Narnaul, Dis- 
trict Mohindergarh, to issue a writ of 
certiorari quashing the impugned notifi- 
cation dated 4-5-1972, copy of which is 
Annexure D to the petition. issued under 
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Section 4 (1) of the Land Acquisition Act. 
and notification dated 14-11-1973. copy of 
Which is Annexure ‘F’ to the petition, 
issued under Sections 6 and 7-of the Land 
Acquisition Act, whereby agricultural 
land of the petitioner and others has been 
proposed to be acquired for the construc- 
tion of General Bus Stand at Narnaul. 


2. It is alleged that Shri Ram 
Saran Chand Mittal, Minister of Finance, 
Government of Haryana. Respondent 
No. 4, contested election to the Haryana 
State Legislative Assembly from Narnaul 
constituency and he was opposed by Shri 
‘Manohar Lal Saini, Advocate of Narnaul, 
and that the petitioner was an active sup- 
porter of the latter and on account of 
this, Respondent No. 4 was nursing a 
prudge against him and in order to cause 
damage to him, he got his land acquired 
although the other land was approved by 
the Committee constituted for this pur- 
pose, It is mentioned that the construc- 
tion of the Bus Stand was approved at 
Site No. 3 shown in the plan attached to 
the writ petition, but the respondent No. 4, 
in order to deprive the petitioner of his 
land, got the land marked at No. 2 (b) iw 
the plan acquired, which included the 
land of the petitioner. 


3. The writ petition was contested 
by the respondents, On behalf of the 
State of Haryana. the Provincial Trans- 
port Controller and the General Manager, 
Haryana Roadways, Rohtak. now at Re- 
wari, Shri T. R. Sharma, H.C. S.. filed an 
affidavit, wherein he denied the allega- 
tions made in the petition. It was stated 
that the site in dispute. which comprised 
the land of the petitioner was selected 
by the Siting Board in its meeting held 
on 25-10-1971] and at that time Shri Ram 
Saran Chand Mittal, Respondent No. 4. 
was neither instrumental nor had any 
Say in deciding the land to be acquired 
for the construction of the Bus Stand. 
Since most of the land comprised in site 
No. 3 shown in the plan was evacuee pro- 
perty, regarding which a dispute was 
pending with the Chief Settlement Com- 
missioner, Rehabilitation, it was. there- 
fore, decided to acquire the disputed land. 
Similar is the written, statement filed by 
the Land Acquisition Collector, Respon- 
dent No. 5. Shri Ram Saran Chand 
Mittal, Respondent No. 4. in his affidavit, 
denied the allegations made by the peti- 
tioner against him as baseless, incorrect 
and vague, He admitted that in the last 
Assembly . election held in February/ 
March, 1972, one Manohar Lal Saini con- 
tested the election against him on Vishal 
Haryana Party ticket. It was pleaded 
that he was appointed Minister in Octo- 
ber, 1972. that he was neither a Minister 
nor he held any administrative office 
under the Haryana Government. when 
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the notification under Section 4 of the 
Land Acquisition Act to acquire this land 
was issued or when the decision to ac- 
quire this land was taken in the vear 1971. 
The petitioner filed a replication denying 


‘the allegations made by the respondents 


in their returns. 

4, Mr. Karan Singh’ Saini. the 
learned counsel for the petitioner, raised 
the following points for determination 
during arguments :— 

(1) That Notifications under S. 4 (1) 
and also under Sections 6 and 7 of the 
Land Acquisition Act are vague, because 
the description of the land to be acauired 
Was not given and that no plan was at- 
tached to the notifications. 

(2) That the land of the petitioner has 
been’ acquired because of the mala fide 
action of Shrj Ram Saran Chand Mittal, 
Respondent No. 4, as he supported his 
Yival candidate, Shri Manohar Lal Saini, 
Advocate, Narnaul. in the last Harvana 
Assembly election. 

(3) That the'Siting Board’ appoint- 
ed by the Haryana Government had re- 
commended that the evacuee property 
marked as site No. 3 in the plan. Ex, P-l, 
attached to the petition. should be ac- 
quired for the Bus Stand, but at the in- 
stance of Respondent No. 4. the site No. 2 
(b), wherein his land was situated, was ac- 
quired for constructing the Bus Stand. 


5.- Notification No. 4519-3-T-72/ 
16945, dated 1-5-1972. published in Har- 
yana Government Gazette dated 9-5-1972 
was issued under Section 4 (1) of the Land 
Acquisition Act, for acquisition of 9 
Bighas 3 Biswas of land situated in the 
revenue estate of Narnaul. District 
Mohindergarh, for construction of Har- 
yana Roadways, General Bus Stand-cum- 
Workshop at Narnaul, The declaration 
under the provisions of Section 6 of the 
Land Acquisition Act regarding the ac- 
quisition of this land was issued vide 
notification dated 14-11-1973 published in 
the Haryana Government Gazette dated 
5-2-1974. In both these notifications, it 
Was mentioned that the land is situated 
in the revenue estate. Narnaul, Tehsil 
Narnaul, District Mohindergarh, and the 
Khasra Nos. and the area of each Khasra 
No. was given in both these notifications, 
which were produced during arguments 
State. 
Mr. Saini, the learned counsel for the 
petitioner, argued that no plan of the ac- 
quired land was attached to these notifi- 
cations and. therefore; these notifications 
were illegal. In support of: this conten- 
tion, he relied on Bahori Lal v: Land Ac- 
quisition Officer, AIR 1970 All 414 (FB). 
In that case, the notification under Sec- 
tion 4(1) and the declaration under Sec- 
tion 6 of the Land Acquisition Act merely 
stated that the land proposed to be ac- 
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quired was of the extent of 2.15 acres in 
Mauza Mathura Banger, Paragana Ma- 
thura, District Mathura..and that the site 
plan was available for inspection at the 
Office of the Collector, Mauza Mathura 
Banger was the name of a village, which 
later formed part of the city. but which 
name continued to be shown in the re- 
venue records, On these facts, it was 
held that the notification and declaration 
could not but be treated as illusory -and 
were not adequate or effective fulfulling 
the requirements of law. Further.: the 
circumstance that neither the notification 
nor the declaration disclosed the fact that 
the land acquired was situate in that part 
of the Mathura Banger Village as was in- 
cluded in the Mathura City was vital and 
the omission vitiated the notification and 
the declaration and that the mention of 
the plan did not cure it. The facts of 
. this case are distinguishable and it has 
No applicaiton to the present case. In 
that case. only the aréa of the land, which 
was proposed to be acquired. was men- 
‘tioned in the notification and that no 
Khastra Nos, were mentioned. In the in- 
stant case, in both the notifications under 
Section 4(1) and Section 6 of the Land 
Acquisition Act, the khasra numbers and 
area of each of those khasra numbers 
were given and this was sufficient descrip- 
tion of the land, which was to be acauir- 
ed for the Bus Stand. It was further 
mentioned in these notifications that the 
plan of the land may be inspected in the 
offices of the Land Acquisition Collector, 


Narnaul. and Collector,’ Mohindergarh - 


District and of the General Manager, 
Haryana Roadwavs. Rohtak. It is well 
settled law that Section 4 of the Land 
Acquisition Act only .requirés that the 
locality with reference. to the land likely 
to be acquired should sufficiently be- in- 
dicated in the notification under Section 4, 
so. that all persons interested in the lan 
may get notice of the proposed acquisi- 
tion and prefer objections, if necessary, 
against the intended acquisition. 
mention of khasra numbers and the area 
of each of the khasra number in the 
notification under Section 4 (1) and under 
Section 6 of the Land Acauisition Act is 
sufficient to meet the requirements of the 
law. vide Mavapati v. State of Haryana, 
1972 Rev LR 722 = (AIR 1973 Pum 356): 
Jagdish Chand v. State of Haryana. 1972 
Rey LR 353 and Durga Devi v. State of 
Punjab, 1972 Rev LR 255 (Puni). In the 
instant case. as mentioned above, m the 
notifications under S. 4 (1) and under Sec- 
tion 6 of the Land Acauisition Act, khasra 
numbers of the land proposed to be ac- 
quired and the area of each khasra num- 
ber. the name of the village and the Teh- 
sil and District, were given and this is 
sufficient to satisfy the requirements of 


law, It was alse mentioned in both the 
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ca ere age ark a p of the lan 
may be inspected e offices of the 
Land Acquisition Collector, Narnaul and 
the Collector, Mohindergarh District. For 
all these reasons, the contention of the 
counsel for the petitioner that the notifi- 
Cations under Sec. 4(1) and under Sec- 
tion 6 of the Land Acquisition Act are 
vague has no force and ig rejected. 


6, The other two contentions of 
the learned counsel] for the petitioner 
pertain to mala fide allegations against 
Respondent No. 4, and the same will be 
decided together. | 


OL In para, No. 2 of the writ peti- 
tion. it is alleged that in March. 1971, 
Shri Ram Mittal, Respon- 
contested the election to the 


Narnaul constituency and h 

be he d ihe was opposed 
Narnaul, 
that election, The petitioner was alleged 


gave a promise that he would save their 
land if afterwards they would transfer 
some of the land to him (respondent No. 4) 
or to his relations, and that at his instance 


and active help, he got the land of the. 


petitioner and others marked as site 
No, 2 (b) in plan. Exhibit P-1, acauired. 
These allegations were categorically de- 
nied by Shri Ram Saran Chand Mittal, 
Respondent No, 4, Annexure ‘B’ to the 
writ petition is the copy of the minutes 
of the.Siting Board meeting held at Nar- 
naul on 25-10-1971 and it finally recom- 
mended that the Transport Department 
may take action to acquire either site 
No. 3 or site No. 2 (b), in order of prio- 
rity, as shown in the plan. It is m the 
return filed by the State Government. the 


Provincial Transport Controller and the - 


General Manager. Haryana - Roadwavs. 
Rohtak, that after 25-10-1971 it came to 
their notice that the land in site No. 3 was 


_ mostly evacuee property. regarding which 


a dispute was pending with the Chief 
Settlement Commissioner, Rehabilitation, 
and that after further discussion of the 
merits of the sites Nos. 3 and 2 (b) -bv the 
General Manager, Haryana. Roadways, 
Rohtak with the Deputy Commissioner, 


f 
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Narnaul, it was decided to acquire the 
land comprised in site No. 2 (b). which 
wag a part of the proposed Mini Secreta- 
riat Complex as suitable for the proposed 
Bus Stand, The recommendations of. the 
Siting Board that site No. 2 (b) is eaual- 
‘ly suitable for the proposed Bus Stand 
were also taken into consideration. The 
choice of selecting a particular place for 
constructing a Bus Stand is of the State 
. Government and the petitioner cannot 
_ object that the site, wherein his Land was 

situated, should not be acauired. The total 
area of the acquired land is 9 Bighas and 
3 Biswas and out of this, the area of the 
land owned by the petitioner ig 6 Bighas 
and 9 Biswas, It was stated before me at 
the bar by the counsel for the respondents 
that the General Manager, Haryana Road- 
Ways made a final report to the Govern- 
ment for the acquisition of the site No. 2 
ag shown in the plan. Exhibit P-1. for the 
construction of the Bus Stand and this 
recommendation was accepted and the 
notification under Section 4(1) of the 
Land Acquisition Act for acauisition of 


this land was issued on 1-5-1972, and it 


was published in the Haryana Govern- 
ment Gazette on 9-5-1972. The elections 
to the Haryana State Assembly took place 
in March, 1972. Shri Rem Saran Chand 
Mittal, Respondent No. 4, was appointed 
as Minister for the first time in October, 
1972 and not before that date. At the 
time. when the notification under Section 4 
(1) of the Land Acquisition Act was 
issued. he was neither a Minister nor he 
held any administrative office under the 
Haryana Government, The notification 
issued under Sections 6 and 7 of the Land 
Acquisition Act in February, 1974 is a 
merely follow up action. He has denied 
that he was nursing any grudge against 
the petitioner and the acauisition of this 
land was made mala fide. Ali allegations 
of mala fide have been described him as 
vague, incorrect and baseless. 

8, In the writ petition or in the 
replication, the petitioner has not men- 
tioned as to what is the source of his in- 
formation regarding the mala fide action 
of the respondent No. 4. The allegations 
in the affidavit are vague. It is well set- 
tled law that if the averments in aff- 


davits are not based on personal know- + 


- ledge of the petitioner, then the peti- 
tioner must disclose his source of infor- 
mation 30 that the other side gets a chance 
to verify it and make an effective answer. 
The affidavits attached to the writ peti- 
tion should be modelled on the lines of 
Order 19. Rule 3. Civil Procedure Code, 
vide Barium Chemicals Ltd. v. Company 
Law Board, AIR 1967 SC 295. In this 
case, the petitioner has not stated in his 
affidavit that he had persona] knowledge 
about the allegations made in the peti- 
tion that the authorities passed the order 
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of acquiring his land not on their own 
but at the behest of Respondent No. 4. 
He has also not disclosed the source of 
information of these allegations, which 
are vague and indefinite, Moreover, in 


‘this case the Court ig not directly con- 


cerned with the alleged malice, the Res- 
pondent No. 4 might have against the 
petitioner. but with the malice on the 
part of the authorities. which are respon- 
dents 1 to 3. As stated above, during the 
relevant time, the respondent No. 4 was 
neither a Minister nor was holding any 
administrative office under ‘the Govern- 
ment of Haryana, The Government took 
independent decision to acquire the land 
taking into consideration its suitability 
and situation, There is no allegation that 
there was mala fide exercise of power by 
the Government in acquiring this land. 


`The Government, in exercise of its statu- 


tory powers, validly and bona fide acauir- 
ed the land, Therefore, the: affidavit filed 


. by the petitioner in support: of his allega- 


tions is no affidavit in the eye of law and 
the allegations made in the petition are 
not substantiated at all, 


9. It is well settled law that ae 
den of proving mala 









proof of a high order of credibility. 
Suspicion, however grave, ‘cannot substi- 


Court judgment reported as E P. 
(1974) 1 
Serv LR 497 = (ATR 1974 SC 555). In 
the instant case, there is no proof on the 
file to prove the alleged mala fide action 
of Respondent No. 4. The' vague. and in- 
definite allegations made against him 
were categorically denied ‘by him. The 
petitioner had no personal knowledge of 
the allegations made i 


petition against Respondent No. 4 are no 
established and the contention of the 
counsel for. the pane is refected asi- 
devoid of force. 


10, No other eee was urged in 
this case. There is no force in this peti- 
tion and the same is dismissed with costs. 
Counsel fee Rs. 100/⁄-, 

Petition dismissed. 
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Ishari, Appellant v. Gahia and others, 
Respondents, 

Second Appeal No. 169 of 1970. - 
26-38-1974 * : ite ah 

(A) Evidence Act (1872), 
Presumption ‘of death — Date of death 
not presumed — Succession — Party’s 
claim based upon the person having sur- 
vived particular period —— Onus is on the 
party to prove it, (Hindu Succession Act 
(1956), S. 14). 

If a person is not heard of for seven 
years, the law presumes for certain pur- 
poses that the person was dead at the 
expiration of the seven vears. but not 
that he died at any particular moment of 


that period. The onus of proving at what. 


particular time the death took place lies 
with the person asserting a right depend- 
ing on the death having occurred at that 
time. It is a well founded rule of law 
that a person seeking to recover property 
must establish his title by affirmative evi- 
dence. A party which founds a claim 
upon a person having survived a parti- 
cular period, must establish that fact by 
evidence. In case, he fails to do so, his 
case wil] fail, (Para 8) 

Thus where a widow who held life 
estate in her husband’s property was not 
heard of since 1951 and the plaintiff sought 


to inherit her property claiming that the. 


widow became absolute owner of the pro- 


perty by virtue of the Hindu Succession - 


Act, 1956. the plaintiff must fail where it 
could not be shown that the widow had 
died after the coming into force of the 


Act. (Para 8) 
Cases Referred: Chronological Paras 
(1969) 71 Pun LR 225 AT 


AIR 1926 PC 9 = 53 Ind App 24 5. 8 
(1871) 6 Ch A 356 = 40 LJ Ch 602 8 
(1870) 5 Ch A 139 = 39 LJ Ch 316 5 

H. L. Sarin, Sr. Advocate with M. L. 
Sarin, for Appellant; Ram Lal, for Res- 
pordents, 


JUDGMENT :— This regular second 
appeal has been filed by the plaintiff 
against the judgment and decree of the 
District Judge, Hoshiarpur. dated- October 
14, 1969. In order to appreciate the facts, 
the fallowing pedigree table would be 
helpful :— 

(see table on next page) 


2. Labhu was the last male holder 


of the property in dispute. He died in 
early fifties. On his death. his property 
was inherited by his widow Mst. Par- 
shinni as life estate. She became ‘full 
awner of the property after coming into 


*(Against decree of Surinder Singh. 
Dist. J.. Hoshiarpur, D/- 14-10-1969). 
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force of the Hindu Succession Act. 1956 
(hereinafter referred to as 'the Act’). She 
had not been heard of for the last more 
than’ seven years before the filing of the 
suit by the plaintiff and others who would 
have heard of her in case she wag alive. 
Therefore, she should be presumed to 
have died. The plaintiff is the daugher of 
Sunder, the brother of Labhu. and thus 
is an heir to the estate of the husband 
of Mst. Parshinni. The defendants 1 to 3 
are in illegal and wrongful possession of 
the property left by her. She instituted 
the suit for possession of the property in 
dispute, The suit was contested by the 
defendants 1 to 3, The defendants, inter 
alia, pleaded that she was not the daugh- 
ter of Sunder son of Shehzada. that the 
defendants were in possession of the pro- 
perty in dispute for more than 13 years 
after the death of Labhu and had become 
owner by adverse possession and that the 
Plaintiff was not entitled to inherit the 
property. On the pleadings of the par- 
ties. the following issues were framed :— 

1. Whether the plaint has been pro- 
perly valued for purposes of court-fee 
and jurisdiction? O.P. 

2. Whether Parshinni widow of Labhu 
has not been heard of for the last seven 
years by the persons who would natural- 
ly have heard of her? O, P. 

3. Whether the plaintiff is the heir 
of Mst. Parshinni? O. P. | 

4. Whether Parshinni had died after 
the enforcement of the Hindu Succession 
Act of 19567 O. P. 

5. If issue No. 3 is proved whether 
the defendants have become owners of 
ne land in suit by adverse possession ? 


. 


6. Relief. 


3, The trial Court found that the 
plaint was not properly valued for the 
purpose of court~-fee. The plaintiff made 
up the court-fee as ordered by the Court. 
It held that Mst. Parshinni had not been 
heard of for more than seven vears bv 
the -persons who would have naturally 
heard of her if she were alive, that the 
plaintiff was an heir of Mst. Parshinni and 
that defendants 1 to 3 had not become 
owers by adverse possession, The trial 
Court, however, did not give anv specific 

ing on issue No. 4. In view of the 
aforesaid findings. it decreed the suit of 
the plaintiff. Defendants 1 to 3 went up 
in appeal before the District Judge 
Hoshiarpur, who observed that the onlv 
issues contested before him were issues 
Nos, 3 and 4. He held that in the absence 
of any evidence regarding the exact date 
of death of Mst. Parshinni. the plaintiff 
would fail, He consequently decided 
issue No, 4 against her, He reversed the - 
finding of the trial Court on issue No. 3 
in view of finding on issue No. 4. Conse- 
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| aa a te 
| | : | 
Sunder Labhu Waryam Mun f Tulsi 
| (Iesueless) (issuelesa) | 
Tehri Parshinni | 
daughter widow = | | 
(Plaintiff) (Defdt. 4) Malkh Raj Karnail Gahia 
(Defdt. 3) (Defdt. 2) (Defdt. 1). 


quently, he accepted the appeal and dis- 
missed the suit of the plaintiff. She has 
come uP in appeal to this Court. 

4, The contention of the learned 
counsel for the appellant is that the 
learned appellate Court hag not decided 
issues Nos, 3 and 4 correctly and that it 
has erroneously upset the judgment and 
decree of the trial Court. He further 
submits that the appellant is entitled to 
inherit the property of Most. Parshinni. 

5. I have heard the learned coun- 
sel for the parties at a considerable length. 
The question that arises for determina- 
tion in the- present case is whether Mst. 
Parshinni will be presumed to have died 
after coming into force of the Act or ear- 
lier to that and who is to prove that fact. 
It is admitted case of the parties that in 
case she died prior. te coming into force 
of the Act. defendants 1 to 3 were pre- 


ferential heirs of the property in dispute. 


and in ‘case she died subsequent to the 
Act, the plaintiff-respondent shall be en- 
titled to inherit the same. The evidence 
led by the parties does not clearly estab- 
lish as to when she died. Labhu, accord- 
ing to the death entry, Exhibit P-7. died 
on March 1, 1951, Ishri, plaintiff. in her 
statement admitted that Parshinni left 
the village just after the death of Labhu. 
The case set up by defendants 1 to 3 is 
also the same, namely, that Parshinni left 
the house and the property of her hus- 
band after a few davs of his death. 
D. W. 1 Karnail Singh also made a simi- 
lar statement, Thus from the statements, 
it is clear that Parshinni left the house of 
her husband after a few days of his death. 
S 107 of the Indian Evidence Act. 1872. 
says that when the question is whether a 
man is alive or dead, and it is shown 
that he was alive within thirty vears. the 
burden of proving that he is dead ‘is on 
the person who affirms it. Section 108 
says that the burden of proving that a 
person is alive who has not been heard 
of for seven years, is shifted to the per- 
son who affirms it, The aforesaid section 
is as follows :— 

“Provided that when the question is 
whether a man is alive or dead. and it_is 
proved that he has:not been heard of for 


seven years by those who would natural- 
ly have heard of him if he had been 
alive, the burden of proving that he is 
is shifted to the person who affirms 
aa 

The aforesaid section shows that the pre- 
sumption extends merely to the fact of 
death at the expiration of seven years 
but not to the time of death. There is 
no presumption that the death of a per- 
son took place after the end of the period 
of seven years or at any particular time 
within that period. The law in India and 
England is the same on this matter. It 
has been held in Re Phene’s Trusts, 
(1870) 5 Ch A 139, which is a leading case 
on the subject. as under :— 


“If a person has not been heard of for 
seven years, there is a presumption of 
law that he is dead: but at what time 
within that period he died is not a matter 
of presumption, but of evidence. and the 
onus of proving that the death took place 
at any particular time within the seven 
years lies upon the person who claims a 
right to the establishment of which that 
fact is essential, There is no presumption 
of law in favour of the continuance of 
life. though an inference of fact mav 
legitimately be drawn that a person alive 
and in health on a certain day was alive 
a short time afterwards.” 


While dealing with the matter, Sir G. M. 
aed L. J. observed at page 147 as fol- 
OWS -— 


“With reference to the argument of - 
inconvenience, Lord Denman said; ‘if 
for the sake of preventing inconvenience 
we were arbitrarily to lay down a rule 
that seven years’ absence abroad (the 
party not having been heard of) was 
prima facie evidence of his death at the 
end of the seven years, such a rule would 
in the very great majority of cases, nav. 
in almost every case, cause the fact to 
be found against the trust: and as the 
rule would be applicable to all cases in 
which the time of death became material. 
would in many be productive of much in- 
convenience and injustice’, The Exche- 
quer Chamber adopted the doctrine of the 
Court of Queen’s Bench in these terms, 
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viz; ‘We adopt the doctrine of the Court 
of Queéen’s Bench, that the presumption 
of law relates only to the fact of death. 
and that the time of death, whenever it 
is material, must be e subject of distinct 
proof,” 

The above case was followed bv the Privy 
Council in Lal Chand Marwari v. Mahant 
Ramrup Gir, AIR 1926 PC 9, wherein 
after reproducing a quotation from that 
case, jt Was observed as follows :— 

“It is constantly assumed that. where 
the period of disappearance exceeds 
seven years, death, which may not be pre- 
sumed at any time during the period of 


seven years, may be. presumed to have - 


taken place at its close. This is not cor- 
rect, The presumption is the same if the 
period exceeds seven years. The period 
lg one and continuous, though it may be 
divisible into three or even four periods 
of seven years, 
would be less Hable to be missed, and 
would itself be stated more accurately. if, 
instead of speaking of a person who had 
not been heard of for seven years, it des- 
cribed, the period of disappearance as one 
‘of not less than seven years’. ” 

This matter also came up before a learned 
Division Bench of this Court in Mehan v. 
Kishi, 1969-71 Pun LR 225. The learned 
Division Bench after noticing various 
cases, laid down as follows :— 

-That presumption under Section 108 
of the Evidence Act extends only to the 
factum of death at the expiration of seven 
years and not to the time of death at any 
particular period. No presumption under 
the section can be raised that the death 
of the person concerned took place on any 
particular date or even at the end of 
seven years or at anv other particular 
time within the period of seven years m 
question, The exact time of death is not 
a matter of presumption under sec- 
tion but of proof by evidence which may 
be oral or circumstantial. The burden 
of proof that death took place. at a parti- 
cular time within the period of seven 
years lies on the person who claims right 
for the establishment of which that fact 
is essential.” 

6. After considering’ the aforesaid 
caseg I am of the view that a party alleg- 
ing death at any particular time within a 


period of seven -years should prove it by 


positive evidence. In case, he fails to 
prove the date which is essential for the 
determination of lis, his case will fail. 
There is no presumption about the exact 
time of death. 

7. In the present case, the asser- 
tion of Mr. Sarin is that Mst. Parshinni 
shall be presumed to have died after a 
period of seven years from the vear 1951. 
He further submits that if that is so. the 
appellant shall be a preferential heir as 


Ishari v. Gahia (R. N, Mittal J.) 


Probably the true rule. 


A-L R. 


. the Act came into force in June, 1956. In 


support of his contention. he has placed 
reliance on the following observations of 
the learned Division Bench in Mehan 
Singh’s case, (1969) 71 Pun LR 225 
(supra) ;— 

“It also appears to be clear from a 
study of the abovementioned cases that 
the burden of proof that death took place 
at a particular time within the period of 
seven years lies on the person who claims 
e right. for the establishment of which 
that fact is essential,” ` 


8. Mr, H. L. Sarin bas vehement- 
ly argued that in view of the above ob- 
servations, it was for the respondents to . 
prove that she died before coming into 
force of the Act, I have examined this 
contention of the learned counsel for the 
appellant very carefully but find no force 
in it. The plaintiff has instituted the pre- 
sent suit on the allegations that Mst. Par- 
shinni will be presumed to be dead after 
coming into force of the Act and there- 
fore, she inherits the property. As al- 
ready observed above, no presumption 
can be raised under Section 108 of -the 
Evidence Act regarding the date of death. 
The only presumption after the expiry of 


‘that period is that the person is dead. 


The date of death has to be proved. by 
the evidence. Even no presumption can 


= be raised under Section 108 that a per- 


son died after the expiry of seven years. 
The contention of the appellant in other 
words ig that Mst. Parshinnj remained 
alive upto the coming into force of the 
Act and died sometimes after that. The 
Privy Council in Lal Chand Marwari’s 
case, AIR 1926 PC 9 (supra) has observed 
that the presumption is the same if the 
period exceeds seven vears as the period 
is one and continuous. In Re Lewes’ 
Trusts, (1871) 6 Ch A 356. Sir G. Mel- 
lish, L. J.. observed ag follows :— 

“If at the end of seven years a per- 
son hag mot been heard of, the presump- 
tion is that he is dead, but there is no 
presumption as to when, during the seven 


‘years, he died. The person upon whom 


itrests to prove the affirmative, either that 
the legatee. was alive or that he was dead 
at a particular period must establish the 
proposition by distinct evidence, and not 
by showing merely that he wag alive at 
the beginning of the period.” > 

Article 624 at -pages 345-46 of Halsbury’s 
Law of England, Third Edition, Vol. 15. 
is in the following terms:— 

‘There is no legal presumption either 
that the person concerned was alive upto 
the end of the period of not less than 
seven years, or that he died at anv parti- 
cular point of time during such period. 


‘the only presumption being that he was 


dead at the time the question arose, if he 
has not been heard of during the preced- 
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J UDGMENT :— This is a plaintif- 
landlord’s second appeal arising out of 
a suit for ejectment in respect of a shop 


situated in the town of Gri Ganganagar. 


The suit was originally instituted against 
Ameerbux, who died during the pendency 
of this appeal on 10-5-74, and the present 
respondents have been substituted in his 
place as his legal representatives. The 
suit for ejectment was based on two 
grounds: (1) default in payment of rent; 
and (2) sub-letting, The trial Court dis- 
missed the suit, and its judgment and de- 
I upheld by the District Judge, 
ri 
peal by the plaintiff. 

2. Kallu, one of the sons of Ameer- 
bux has filed a written objection in this 
Court on 3-10-74 that besides his father 
Ameer Bux, he was also tenant in res- 
pect of the suit premises in his personal 
capacity. In support of this assertion he 
has filed a number of rent-recelpts alleg- 
ed to have been issued in his favour by 
the plaintiff. The plaintiff-appellant has 
denied Kallu’s status as a co-tenant in his 
personal capacity, and it has been urged 
on his behalf that since Ameerbux was 
a statutory tenant, and, ‘therefore, his 
legal representatives including Kallu are 
not entitled to get protection against 
ejectment under the provisions of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act, 1950. 


3. Learned counsel for both the 
parties have relied upon the observations 
of their Lordships of the Supreme Court 
in J. C. Chatterjee v. S. K. Tandon, AIR 
1972 SC 2526. From the side of the appel- 
lant it is urged that the deceased Ameer 
Bux being a statutory tenant, the benefit 
under the Rajasthan Premises (Control 
of Rent and Eviction) Act, 1950 cannot 
be availed of by his legal representatives 
Kallu and others. On the other hand. 
learned counsel for Kallu has urged that 
Kallu is clearly proved to be a co-tenant 
with Ameer Bux in his personal capacity, 
and, therefore, he is entitled to resist the 
plaintiff-appellant’s suit under the provi- 
sions of the Act in his own right. 


4. Of course, as a legal represen- 
tative of Ameer Bux, Kallu is not entitled 
to claim protection under the Act. - This 
position does not admit of doubt at this 
stage, and has rightly been not challeng- 


ed by the learned counsel for Kallu, The 


sole question for determination is, whe- 
ther Kallu is entitled to resist the plain- 
tiffs suit in his personal capacity as a co- 
tenant. Certain evidence in the shape of 
receipts of rent has been placed on record 
in support of his plea that he is a co- 
tenant, I do not want to express any 
opinion on the controverted question of 
fact, whether Kallu was a co-tenant with 
Ameer Bux- in respect of the suit pre- 
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anpanagar. Hence, this second ap- 
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mises. The point for decision before me 
is, whether Kallu should be permitted to 
raise.the plea in this appeal, Here, I may 
make mention of another important fact 
that before making the application on 
3-10-74, Kallu had instituted a regular 
suit to get his right as a tenant in his 
personal capacity determined, in the 
Court of Civil Judge, Sri Ganganagar on 
9th May, 1974, and that suit is registered 
as Civil Suit No. 320/74. It is admitted 
that the suit has been instituted for get- 
ting a declaration that Kallu is a, co- 
tenant in his personal right in respect of 
the premises in dispute. It has been fur- 
ther prayed in the suit that an injunction 
be issued against Sai Das (appellant) res- 
training him from evicting Kallu from the 
suit premises, whether in execution of 
any decree or otherwise. Thus, the mat- 
ter which Kallu wants to get decided by 
his application dated 3-10-74 is undoubt- 
edly the subject-matter of the Suit No. 
320/74 instituted by him. 


5. Learned counsel for Kallu has 
placed strong reliance on the following 
observations of their Lordships made in 
ATR 1972 SC 2526:— 


“Indeed this does not prevent the 
legal representatives from setting up also 
their own independent title, in which 
case there could be no objection to the 
Court impleading them not merely as the 
legal representatives of the deceased but 
also in their personal capacity avoiding 
thereby a separate suit for a decision on 
the independent title.” 


6. It may be relevant to point out, 
here, that when notice was served on 
Kallu to show cause why he may not be 
substituted as a legal representative of 
the deceased Ameer Bux, he did not come 
forward with an objection that besides 
being a legal representative of the de- 
ceased, he is also entitled to resist the 
suit in his personal capacity. After filing 
a regular suit on 9th May, 1974, he filed 
the present application on 3-10-74 to the 
effect that he was a tenant in his per- 
sonal capacity. Thus, it is obvious that he 
wants to-pursue two parallel remedies at 
the same time; one by way of suit, and 
the other by way of this application. The 
suit, as already stated above, has been 
instituted about five months earlier than 
this application! There is, thus, no ques- 
tion ‘of impleading Kallu in his personal 
capacity in the present appeal so as to 
avoid a separate suit for a decision on his 
independent title, because such a sult has 
already been instituted. In this view of 
the matter,.I do not think it -just and 
proper to investigate into the question as 
to the independent title of Kallu as a 
tenant in his personal capacity, and leave 
him to pursue his remedy in the eae 


- Suit. Consequently, so far as this appeal 
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is concerned, there is'no escape from the 
conclusion that as a legal representative 
of Ameer Bux, Kallu is, or for that mat- 
ter, the legal representatives of Ameer 
Bux, are not entitled to get protection 
under the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950, and the 
plaintiff is entitled to get a decree for 
ejectment against them in their capacity 
as legal representatives of Ameer Bux. 

7. I, therefore, allow this appeal, 
set aside the judgments and decrees by 
the Courts below and hereby decree the 
plaintiffs suit for ejectment against the 
respondents Kallu and others in their 
capacity as legal representatives of the 
deceased Ameer Bux. There will be no 
order as to costs. 


8. However, before parting with 
the case, I wish to make it clear that this 
decree is being passed against Kalu and 
others only in their capacity as legal re- 
presentatives of the deceased Ameer Bux 
without prejudice to the adjudication of 
Kallu’s independent title as a tenant in 
his personal capacity in Suit No. 320/74. 
I may further make it clear that it will 
be open to Kallu to approach the Civil 
Court where the suit is pending for issue 
of an appropriate order, restraining the 
appellant from executing the decree for 
ejectment against Kallu in his personal 
capacity, and the Civil Court will be free, 
unhampered by this judgment, to pass 
appropriate order on the merits of the 
case, and issue any interim order as it 
may think fit. 

9. Let a copy of this judgment be 
sent to the Court of Civil Judge, Ganga- 
nagar where Suit No. 320/74 is pending. 

10. Learned counsel for the res- 
pondents prays for certifying this case 
to be a fit one for appeal under Section 
18 (2) of the Rajasthan High Court Ordi- 
nance. Prayer is refused, 

Appeal allowed. 
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Chiranjilal, Appellant v. Noratmal and 
others, Respondents. 

Second Appeal No. 102 of 1967, D/- 3-10- 
1974.* : 
(A) T. P.. Act (1882), S. 41 — Benami 
purchase — Mere proof of source of purchase 
money would not finally establish ‘benami’ 
nature of transaction. 

There was no specific allegation in the 
plaint (filed in the suit for partition) that the 


*(Against judgment and decree of G. M. 
Mehta, Dist. J., Ajmer, in Civil Suit No. 
45 of 1963, D/- 10-10-1966). 


KR/LR/E727/74/MBR 


Chiranjilal v. Noratmal (Lodha J.) 


AIL R. 


defendant (plaintiff's father) was only an os- 
tensible owner of the property comprised in 
the sale deed and the ownership of the suit 
property in fact vested in the plaintiff, nor had 
the plaintiff made such a statement as a wit- 
ness. No reason was brought out on record 
as to why the sale deed was got executed in 
favour of the father-defendant. ‘The plaintiff 
did not take steps to expose the b. „ami 
nature of the transaction for about 9 years 
since he became major. The custody of the 
sale deed remained throughout with the de- 
fendant. There was no evidence that posses- 
sion of the suit property ever remained with 
the plaintiff or he recovered rent for the 
same. In these circumstances, notwithstand- 
ing the sale price came from the plaintiff, 
it cannot be said that the transaction of sale 
was Benami and the real owner of the suit 
property was the plaintiff. (AIR 1965 SC 1364 
and 1969 RLW 520, Rel. on). 

(Paras 17, 18, 19) 
Cases Referred : Chronological Paras 
1969 Raj LW 520 = ILR 20 Raj 1163 17 
AIR 1965 SC 1364 = (1965) 1 SCR 861 16, 


17 
AIR 1965 SC 1738 == (1966) 1 SCR 153 PL 
3 


‘AIR 1955 Mad 648 17 
AIR 1916 PC 96 = ILR 43 Cal 660 10 
11 


AIR 1915 PC 96 = 42 Ind App 202 10, 12 


-R. K. Rastogi, J. S. Rastogi, for Appel- 
lant; M. B. L. Bhargava, S. N. Bhargava and 
N. K. Bhargava, for Respondents.. 


JUDGMENT :— This is a second appeal 
by the plaintiff Chiranjilal from the appellate 
judgment and decree of the District Tades. 
Ajmer, dated 10th October, 1966 by which 
the learned Judge confirmed the judgment and 
decree by the trial court namely, Civil Judge, 
Ajmer, dismissing the plaintiff’s suit for parti- 
tion of the house situated in the town of 
Ajmer and -fully described in para No. 1 of 
the plaint. 


Ze The following pedigree table may 
be helpful in understanding the facts of the 
case : 


(See Pedigree Table on next Page) 

3. The house in question was acquired 
by Mohanlal and was inherited by Poonam- 
chand after Mohanlal’s death. Poonamchand 
had no son. After the death of Poonam- 
chand a dispute arose between Chiranjilal and 
Nathulal on the one hand and one Jawahar 
Lal alias Johari Lal on the other as to the 
ownership of the house in question. Joharilal 
alleged himself to be the adopted son of 
Poonamchand and consequently Noratmal, as 
guardian of his minor sons namely, Chiranji- 
lal and Nathulal, filed a suit against Joharilal 
for declaration that there was no valid adop- 
tion of Joharilal by Poonamchand’s widow 
Mst. Chandra and that the plaintiffs were en- 
titled to get possession of the properties be- 
longing to Poonamchand including the suit 
property. This was registered as suit No. 494 
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MOHANLAL | 
Poonsmchand 
i i { 
Ram Dey Jawaharlal Smt. Narbada married to 
'Died in February alias (Defendant No. 1) 
1951) Johari Lal Norat Mal 
(Adopted son) | 
| | 
Ohiranjilal Nathu Lal 
(Plaintiff) (Defendant No 3). 


of 1951. The plaintiffs case is that while 
the suit was pending, there was a compromise 
between the parties out of court ‘and it was 
settled that Joharilal may be recognised as 
the adopted son of Poonamchand and the 
tights of minors Chiranjilal and Nathulal in 
Poonamchand’s property may be surrendered 
in lieu of payment of Rs. 3,500/- by Johari- 
lal. In pursuance of this settlement, which 
was, however, oral, Joharilal executed a sale 
deed of the house in question in favour of 
Noratmal for Rs. 4,000/-, out of which 
Rs. 500/- were paid by Noratmal in cash and 
Rs. 3,500/- which were agreed to be paid to 
the minors in lien of relinquishment of their 
rights in the property were adjusted towards 
the sale price. A copy of this sale deed has 
been placed on record and marked Exhibit ‘6. 
Since no written compromise was filed in the 
court, the suit proceeded and resulted in a 
decree in the plaintiffs favour on January yun 
1957. Exhibit 2 is the certified copy of the 
judgment dated January 22, 1957 by which 
it was declared that the adoption of Joharilal 
to Poonamchand by Mst. Chandra was null 
and void. A decree for possession of the suit 
property was also granted in favour of the 
plaintiff. Exhibit 3 is the copy of the decree- 
sheet. At this stage it may be observed that 
a little before the suit was decreed, Chiranji- 
Jal became major and he was substituted as 
guardian of his brother Nathulal in place of 
Noratmal. The decree-holders, Chiranjilal 
and Nathulal, thereafter filed an execution 
application which was registered as Execu- 
tion case No. 228 of 1957. In the course of 
execution the. parties filed a compromise on 
April 15, 1958. A copy of the Compromise 
Petition has been placed on record and mark- 
ed Exhibit 4. It was mentioned in the com- 
promise petition that the plaintiffs had receiv- 
ed a sum of Rs. 3,500/- from Joharilal adopt- 
ed son of Poonamchand in lieu of their claim 
in the suit and Joharilal had executed a sale 
deed in of the house in question on 
May 7, 1956. It was farther mentioned that 
the plaintifis had confirmed the settlement. 
The executing court granted leave for com- 
promise and dismissed the execution petition 
by its order dated November 27, 1958 in full 
satisfaction. Copy of the order of the ex- 
ecuting court is Exhibit 5. 

A, On 28-4-1960 Noratmal sold the 
suit property for Rs. 7,500/- to the defendant 


No. 3 Heeralal. A copy of this sale deed has 
also been placed on record and marked Ex- 
hibit 7. After about three years Chiranjilal 
gave a notice through his counsel to Noratmal 
and the minor Nathulal under the guardian- 
ship of Noratmal that he would get the 
house partitioned and his share separated and 
instituted the present suit in the court of Civil 
Judge, Ajmer, on April 27, 1963 for partition 
of the suit property. It was alleged that the 
sale deed dated May 7, 1956 (Exhibit 6) ex- 
ecuted by Joharilal in favour of Noratmal 
was for the benefit of the plaintiff Chiranjilal 
and his minor brother Nathulal. 


5. The suit was resisted by all the 
defendants namely, Noratmal, Nathulal, minor 
represented by his guardian Noratmal and the 
vendee Hiralal. 

6. After recording the evidence pro- 
duced by the parties, the learned Civil Judge, 
as already stated above, dismissed the plain- 
tiffs suit and the learned District Judge, 
Ajmer, also upheld the trial court’s judgment 
and decree. Hence this ap 


7. The first point for consideration in 
this case is whether Noratmal was only an 
ostensible owner or in other words a ‘benami- 
dar’ and the real owners were Chiranjilal and 
Nathulal and if this point is decided in favour 
of the plaintiff, the next question would be 
whether the transferee Hiralal had acted in 
good faith in purchasing the property from 
Noratmal after taking reasonable care to as- 
certain that the transferor had the power to 
make the transfer. In other words, whether 
the transfer in favour of Hiralal is protected 
by virtue of Section 41 of the Transfer of 
Property Act. 

8. Learned counsel for the appellant 
has argued in the first instance that Chiranji- 
lal was a minor on May 7, 1956 when the 
sale deed, Exhibit 6, was executed ‘by Johari- 
Jal in favour of Noratmal. In this connec- 
tion he has relied upon the verification in the 
plaint Exhibit 1 dated December 5, 1955, 
which runs as under :— 

“I, Noratmal the guardian of Chiranjilal 
and Nathulal of Ajmer do hereby verify 


Sd/- Noratmal.” 
He has also relied upon the fact that Chiranji- 
Jal was made guardian of Nathulal in place 
of Noratmal on January 15, 1957 and not 


eagpwad 
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earlier. It is contended that the fact that 
Noratmal made the settlement. on behalf of 


Chiranjilal and Nathulal on May 7, 1956. 


goes to show that both of them were minors. 
Lastly it is contended that the fact that the 
executing court granted leave for compromise 
on November 27, 1958 goes to show that till 
that date Chiranjilal had not become major. 


9, I have considered the arguments 
advanced by the learned counsel for the ap- 
pellant and am of the opinion that they are 
devoid of substance. In the first place there 
is a clear and unequivocal statement of Norat- 
mal, D. W. 1, father of Chiranjilal that 
Chiranjilal was born on March 23, 1936. No 
cross-examination has been directed worth 
the name on the point in the course of state- 
ment of Noratmal. Chiranjilal himself has 
stated that he cannot say as to when he be- 
came major. Besides that, the point seems 
to have been given up by the appellant in the 
lower appellate court as would appear from 
the following observation by the learned Dis- 
trict Judge: 

“Chiranjilal thus became major on 27-3- 


1954, which has not been challenged in this 


court on his behalf.” 

It further appears that no such ground has 
been taken in the memo of appeal filed in 
this Court. I therefore, hold in agreement 
with the learned District Judge that Chiranji- 
lal had attained majority on March 27, 1954 
and he was not a minor when the sale deed 
Exhibit 6 was executed by Joharilal. 


10. Learned counsel then contended 
that even if it is found that Chiranji- 
lal was major at the time when the sale deed 
exhibit 6 was executed then also there is 
good evidence on the record to lead to the 
conclusion that Noratmal was mentioned as 
a vendee in the sale deed Exhibit 6 only as 
a ‘Benamidar’ or an ostensible owner and 
not the real owner. In this connection he 
has urged that a very big portion of the con- 
sideration of sale came from the minors and 
that Noratmal being the father of Chiranji- 
lal and Nathulal was in a fiduciary position. 
In support of his contention learned counsel 
has relied upon Mt. Bilas Kunwar v. Desraj 
Ranjit Singh, . AIR 1915 PC 96; Srimathi 
Nrityamoni Dassi v. Lakhan Chandra Sen, 
AIR 1916 PC 96 and Kumar Harish Chandra 
Singh Deo v. Banshidhar Mohanty, AIR 1965 
SC 1738. On the other hand, learned coun- 
sel for the respondents has argued that the 
plaintiff had not based his case on the ground 
that the transaction of sale (exhibit 6) was 
Benami and the real owners were Chiranjilal 
and Nathulal, nor has succeeded in proving 
SO. 

11. In Srimathi Nrityamoni Dassi’s 
case AIR 1916 PC 96 their Lordships were 
pleased to observe that they had repeatedly 
laid down that in case where it was asserted 
that an assignment in the name of one on 
is in reality for the benefit of another, real 
test -is the source whence the consideration 
came. : 7 >; T 
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A.L R. 


12. In Mt. Bilas Kunwar’s case AIR 
1915 PC 96 where a purchase was made in 
the name of a mistress, but the consideration 
came from the person who had kept the 


mistress and in fact that person’s wife stayed | 


in the house but the mistress never lived in 
the bungalow, it was held that the purchase 
was benami and the mistress had no title 
thereto. In the facts and circumstances of the 
case their Lordships were pleased to observe 
that relationship is a circumstance which is 
taken into consideration in India in determin- 
ing whether the transaction is benami or not. 

13. In Kumar Harish Chandra Singh’s 
case AIR 1965 SC 1738 it was held that 
benami transactions are recognised in India 
and that the beneficial owner of property 
standing in the name of another must neces- 
reer be entitled to institute a suit in respect 
to I 

14. In my opinion none of the autho- 
rities relied upon by the learned counsel helps 
the appellant. Attention may be drawn to 
the relevant allegation in the plaint. In para 
3 (b) it has been alleged that: 

“Jawaharlal executed a sale deed of 
abovesaid property for the benefit of plain- 
tiff and defendant No. 2 in favour of their 
father, present defendant No. 1.” 
and then in para No. 5 it has been further 
alleged that: 

“the defendant No. 1 continued to look 
after and manage the abovesaid property as 
father of plaintiff and defendant No: 2.” 


Admittedly there is no other allegation in the 


plaint regarding the sale transaction being 
benami. Hence the learned District Judge 
was justified in coming te the conclusion that 
there is no specific averment on the point 
that Noratmal was only an ostensible owner 
and the ownership of the property in fact, 
vested in the plaintiff. It was the duty of 
the plaintiff to have stated in the plaint in 
clear terms that though the sale deed men- 
tioned his father as the purchaser but the real 
purchasers were he and his brother Nathulal. 
I agree with the learned counsel for the ap- 
pellant that the use of word ‘Benami’ or 
‘Benamidar’ was not necessary. But at the 
same time the plaintiff should have alleged 
that he was one of the real owners and 
Noratmal was only an ostensible owner. 


15. Apart from that, even as a witness 


Chiranjilal has nowhere stated that he was 


the real owner in sale deed Exhibit 6 and 
his father was only a Benamidar. 


16. In Sm. Swrasaibalini Debi v. 


Phannidra Mohan Majumdar, AIR 1965 SC 


1364 their Lordships held: 

“We start with the position that the 
Court will presume an- ostensible title to be 
the real title unless a plaintiff who seeks to 
assert the contrary pleads and proves that the 
ostensible owner is not the real owner. In 
other words, the onus is on the person who 
alleges a transaction to be benami to. make 
it out. Of course, the source of the funds 


from which the purchase is made coupled with « . 


A 
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the manner of its enjoyment would be a very 
material factor for establishing the case of 
benami but the mere proof of the source of 
the purchase money would not finally esta- 
blish the benami nature of the defendant’s 


title. Even where the plaintiff purchases pro- . 


perty with his own funds in the name of ‘B’ 
the surrounding circumstances the mode of 
enjoyment might still indicate that it was in- 
tended to be a gift to ‘B’ and it would then 
not be a case of benami notwithstanding that 
the purchase money did not proceed from the 
defendant.” 

17. Learned counsel for the appellant 
laid much store by the fact that a large por- 
tion of the sale price came from the minors 
namely Rs. 3,500/- which were to oe by 
Joharilal to Chiranjilal and Nathulal, were 
adjusted towards the sale consideration. This 
is true. However, no reason has been brought 
out on the record and none was stated at the 
bar as to why the sale deed was got execut- 
ed in favour of Noratmal. It is not the plain- 
tiffs case that the property would have been 
exposed to some risk or may have been taken 
away by creditors if the sale had been got 
executed in favour of the plaintiff and Nathu- 
lal. As observed by their Lordships of the 
Supreme Court in Sm. Surasaibalini’s case 
AIR 1965 SC 1364 that mere proof of the 
source of purchase money would not finally 
establish the benami nature of the defend- 
ant’s title. At this stage, I may also observe 
that the learned counsel for the appellant 
candidly conceded that the burden of prov- 
ing ‘benam?’ nature of the transaction — 
squarely Jay on the appellant. In Premsukh 
v. Hanumandas, 1969. Raj LW 520, relying 
on AIR 1955 Mad 648, (Krishan v. Ganpathi), 
I had observed that a number of facts may 
be. considered for determining benami nature 
of a trausaction namely, 
the source from which the purchase 
money was derived; 
the possession of the property; l 
the position of the parties and their 
relation to one another; 
the circumstances, or otherwise, of the 
alleged transferor; 
his motive in taking the alleged trans- 
fer; 
the custody and production of the title 
deed; and 


jamè 
* 


the previous and subsequent conduct of 

the parties. 
18. Now, it may be observed that 
apart from a very vague pleading on the point 
of benami (and that too on a very charitable 
onstruction of the plaint), there is no allega- 
tion in the plaint that Noratmal had no right 
or authority to sell the property to Hiralal. A 
perusal of the compromise petition (Exhibit 
4) further shows that Chiranjilal had confirm- 
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ed the settlement arrived at by his father and - 


had also admitted validity of the sale deed 
(Exhibit 6) executed in favour of his father. 
It may be observed that Chiranjilal was about 
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sons Chiranjilal and Nathulal. No doubt, it 
is true that out of the consideration of Rupees 
4,000/- for the sale, Rs. 3,500/-, which were 
to be recovered by Chiranjilal and Nathulal 
from J charilal, were appropriated towards the 
sale price and there is no explanation from 
the side of the defendants as to why the sum 
of Rs. 3,500/- due to the minors was utilised 
towards the consideration for sale. But for 
that reason alone, no inference can be drawn 
against the defendant unless the plaintiff has 
first succeeded in discharging the burden of 
proving the ‘benami” nature of the transaction. 
_ 49. At this stage it may also not be 
irrelevant to point out that Chiranjilal has 
admitted in his statement as P. W. 1 that he 
acquired full knowledge on May 7, 1956, of 
the sale deed (Ex. 6) having been executed 
In favour of his father but he did not raise 
any objection. _ He has further admitted that 
he had been living separate from his father 
since the last nine to ten years. It is also 
quite obvious that the custody of the sale 
deed (Exhibit 6) remained throughout with 
Noratmal as it was Noratmal who handed 
over the document (Exhibit 6) to Hiralal at 
the time of the execution of the sale deed 
(Exhibit 7). There is also no evidence that 
possession of the house ever remained with 
the plaintiff or the plaintiff recovered rent 
for the same. Taking into consideration all 
these circumstances if both the courts below 
came to a concurrent finding that the plaintiff 
had not succeeded in establishing the ‘benami* 
nature of the transaction, it cannot be said 
that their inference. is necessarily wrong or 
liable to be interfered with in second appeal. 
20. I have, therefore, come to the 
conclusion that ‘he plaintiff-appellant ‘cannot 
in the first point. In this view of 
the matter, it is not necessary to deal with 
the question namely whether the transferee 
Hiralal is- protected on account of the provi- 
sions of Section 41 of the Transfer of Pro- 
perty Act. As the plaintiff has failed to prove 
that he is the real owner of the property, 
the suit must fail. 
21. . The result is that I do not see 
any force in this appeal and hereby dismiss 
it with one set. of costs to respondent. No. 3, 
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Hiralal transferee. Respondents Nos. 1 and 
2, Noratmal and Nathulal, are left to bear 
their own costs. 


22. Learned counsel for the appellant 
prays for certifying the case as fit one for 
appeal under Section 18 (2) of the Rajasthan 
High Court Ordinance. The prayer is re i 
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Sakri, Appellant v. Chhanwarlal, Res- 
pondent. i 


First Appeal No. 118 of 1971, D/- 30-9- 
1974. 

(A) Hindu Marriage Act (1955), S. 23 (2) 
— Reconciliation — Doty of Comt. 

While making of an endeavour to bring 
about reconciliation even at the beginning of 
the proceedings may be desirable the require- 
ment of the law will be amply satisfied if 
before the final stage of the caso, namely, the 
granting of relief, the court makes such an 
endeavour. The words ‘in the test imstance’ 
only denote that the court must make endea- 
vour before granting relief. The effort has 
to be a reasonable human effort and must 
.be made ‘in every case’ which means all cases 
where a relief as contemplated by S. 23 (1) 
has to be granted. Case remanded to trial 
court with a direction to make effort at bring- 
ing about reconciliation. AIR 1967 Pat 269 
and AIR 1973 All 203 and AIR 1963 Mys 3, 
Referred to. (Paras 11, 13) 
Cases Referred : Chronological Paras 
AIR 1973 All 203 = 1972 All WR (HC) oe 


AIR 1967 Pat 269 . 7 
AIR 1963 Mys 3 9 

M. M. Vyas, for Appellant; J. R. Tatia, 
for Respendent. 

JUDGMENT :—— This is an appeal under 
Section 28 of the Hindu Marriage Act, 1955, 
hereinafter to be referred as ‘the Act’, by 
2 wife against whom the learned District 
Judge has passed a decree for restitution of 
conjugal tights under Section 9 of the Act. 

p The parties, who were- Hindus, were 
married according to Hindu rites on 4-5-65 
(Baisakh Sudi 2, Samvat year 2022) at Jodh- 
pur. The husband averred that after the 
marriage was celebrated the wife did not live 
with him. He made several attempts fo in- 
duce his in-laws te send his wife, but they 
did not heed. He, therefore, made the a 
plication under Section 9 of the Act in the 
court of the learned District Judge on 14-12- 
14968. The wife appeared to be a minor at 
_the.time the proceedings were- commenced and, 


*(Against judgment and decree of K. D. 
Sharma Dist. J., Jodhpnr, in C. M. P. 
No. 83-A of 1968, D/- 17-4-1971). 
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A. LR. 


therefore, a guardian ad litem was appointed | 


for her. The guardian ad litem resisted the 
a acme on a number of grounds. It was 
pleaded that there was no ‘Muklava’ ceremony 
and, therefore, the marriage was not com- 
plete and then there was bad blood between 
the parties on account of a beating adminis- 
tered by the husband to the wife and the 
in-laws. The guardian ad litem of the wife 
proceeded to say that there was a caste 
Panchayat at which the parties had divorced 
each other, 


3. The learned District Judge framed 

the following issues :— 

oe Has the respondent not performed the 
conjugal rights without any just and 
sufficient cause? Hence is the peti- 
tioner entitled to a decree for restitu- 
tion of conjugal rights? 

2. Whether in pursuance of a custom 
prevalent amongst the community of 
the parties the petitioner dissolved the 
marriage by a divorce on 6th Novem- 
ber, 1968? 

3. (a) qs there any custom of Muklava 

in the community of the parties? 

(b) If so, since Muklava ceremony 
was not performed the marriage 
between the parties was not com- 
plete? 


4. Is the petitioner not entitled to claim 
restitution of conjugal rights on the 
ground specified in para 12 of the 
written statement? l 
5. To what relief is the plaintiff entitled?” 
The parties led their respective evidence on 
these issues. The learned District Judge even- 
tually held that there was no reasonable excuse 
for the wife to deny conjugal rights to her 
husband.. Accordingly, the learned District 
Judge passed a decree for restitution of con- 
jugal rights in favour of the husband and 
against the wife. 

4.'` The wife became a major while 
the appeal was pending in this Court and ac- 
cordingly on 5-3-1974 the guardian ad litem 
for the wife was discharged. Thereafter both 
the learned counsel took time to explose the 
chances of settlement out of court, but no 
settlement could be brought about in spite of 
as endeavours by both the learned coun- 
sel. 


5. Today when the appeal came up 
for hearing I enquired of learned counsel if 
there was any effort for reconciliation by the 
trial Court. Learned counsel agreed that there 
bes effort for reconciliation before trial 


down: 

“S. 23 (2). Before proceeding to grant any 
relief under this Act, it shall be the duty of 
the court in the first instance, in every case 
where it is possible so to do, consistently with 
the nature and circamstances of the case, to 
make every endeavour to bring about a te- 
conciliation between fhe panties.” 


6. Now Section 23 (2) of the Act lays 
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This section, therefore, clearly contemplates 
that the Court has a duty to try to bring 
about reconciliation in every case. Even 
cases where apparently there may be no 
chances of eventually bringing about a re- 
conciliation are no exceptions. 


7. In Chhote Lal v. Kamla Devi, 
AIR 1967 Pat 269 it was observed that the law 
enjoins upon the Court a duty to make a 
sincere effort at reconciliation before proceed- 
ing to deal with the case in the course. 
In order that the requirement of making 
“every endeavour” is fulfilled it is at least 
requisite that the Courts should have a first 
hand version of the point of view of the lady 
from her own mouth so that the Court might 
be in a position to appreciate what really has 
led to the estrangement between the husband 
and the wife. He went on to say that even 
where the Advocates for the parties submit 
that it is not possible to have a reconciliation 
the duty of making every endeavour for bring- 
ing about a reconciliation cannot be said to 
have been fulfilled. 


8. In Raghunath Prasad v. Urmila 
Devi, AIR 1973 All 203 it was held that the 
effort at conciliation is to be made by the 
Court right from the start of the case and 
not only after the closure of the final hearing 
of the case and before the Court proceeds to 
grant relief under the Act. As observed in 
the Patna case it was observed by the 
learned Judge in this case too that the Court 
cannot give up effort for reconciliation merely 
on the ground that the counsel for one or 
both the parties had stated that there was 
absolutely no chance for reconciliation. 


9. In Kivubai v. Ningappa, AIR 1963 
Mys 3 the learned Judges observed that while 
the trial Court has a duty to perform by mak- 
ing every endeavour to bring about a recon- 
ciliation in the parties under Section 23 (2), 
the matter does not affect the jurisdiction of 
the Court. It was further observed that 
though it is no doubt true that the section 
says that such endeavour is to be made in the 
first instance, but it cannot be said from this 
that the Court cannot make use of its good 
offices at any later stage. It was point out 
that if no endeavour had been made by the 
trial Court, it would be a serious omission 
which has to be taken into account, but it can- 
not affect the jurisdiction of the Court to 
try the case, and as it is the constant duty 
of the Court to bring about reconciliation 
such efforts are not only open to the appellate 
Courts, but it is appropriate that those Courts 
should also make the endeavour. 


10. I must at once say that both the 
learned counsel are On common ground that 
effort at the reconciliation was required to 
be made in accordance with Section 23 (2) of 
the Act. While learned counsel for the ap- 
pellant presses for sending the case back to 
the trial Court, learned counsel for the res- 
pondent submits that this omission of the 
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trial Court may be made goad here by this 
Court by making an effort for reconciliation 
at this stage. 






of the case namely, the granting of relief, the 
Court: makes an endeavour for a reconcilia- 


words “where it is possible so to do, consis- 
tently with the nature and circumstances of 
the case.” The words “in every case” only 
mean all the cases where a relief as contem- 
plated by Section 23 (1) of the Act has to be 
granted. l 


12.. The only question that now re- 
mains to be considered is whether the case be 
sent to the trial Court or an effort should be 
made in this Court. The wife was a minor 
at the time the proceedings commenced in the 
trial Court and from the averments in the 
petition it does not appear that she had ever 
stayed with her husband even for a day. 
In such a case, therefore, I should think it 
would be better if the effort at reconciliation 
is made by the trial Court in the first instance. 
in this way the parties will be having an 
advantage of an effort at reconciliation by 
the trial Court and, if necessary, by the ap- 
pellate Court too though it may very well turn 
out to be that no appeal would be filed as 
the parties might forgive and forget each 
other. Therefore, I am of the opinion that 
the case should be remanded to the trial 


13. Accordingly, I allow this appeal, 
set aside the judgment and decree of the 
learned District Judge, Jodhpur dated 17-4-71 
and remand the case to that Court with the 
direction that he shall make reasonable effort 
at bringing about reconciliation between the 
parties and, if unfortunately for them no re- 
conciliation is brought about, then decide the 
matter afresh after hearing Jearned counsel. 


14. The parties are directed to appear 
al the learned District Judge on 14-10- 


‘ 


Case remanded. 
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Babulal and others, Appellants v. 
Kanhaiyalal, Respondent. 

Second Appeal No. 25 of 1973, D/- 11-3- 
1974.* 

(A) Civil P. C. (1908), O. 41, R. 27 — 
Additional evidence — When allowed in ap- 
peal — Original power of attorney invalid 
for want of registration — Second power of 
attorney duly registered and also ratifying 
former — Relates back to date of original 
power of attorney — Can be admitted in se- 
cond appeal. 


- The respondents made an application 
under Order 41, Rule 27 praying that a fresh 
power of attorney executed by V and B and 
duly registered, wherein the executants had 
ratified the act of their Attorney may be taken 
on record and the defect, if any, in the ori- 
ginal power of attorney may be taken to have 
been remedied. The second power of attorney 
was not lacking in any manner. 
that it related back to the original power of 
attorney. Consequently the application under 
Order 41, Rule 27 to admit the subsequent 
power of attorney must be admitted in evi- 
dence. AIR 1971 SC 761, Followed. A 


(B) Civil P. C. (1908), S. 11 — Res judi- 
cata — Previous suit for rent — Question of 
title directly and substantially in issue — Suit 
decreed — Decision operates as res jadicata 
against successors of landlord and tenant. 


~. In previous rent suit the tenant claimed 
title in himself but that contention was nega- 
tived and rent decree was passed. In sub- 
sequent suit for rent and eviction by success- 
or in title of landlord against successor in 
title of tenant the decision operated as res 
judicata against the defendant and he was 
debarred from disputing his status as tenant. 
(Para 7) 


(© T. P. Act (1882), Ss. 109 and 116 — 
Sale by lessor of leased property — Trans- 
feree clothed with right to recover rent and 
eject lessee —- No payment of rent or attom- 
ment to lessor necessary — Section 116 not 
applicable. (Para 7) 


(D) Limitation Act (1963), Arf. 67 
-— T. P. Act (1882), S. 111 (g) — Former 
suit for rent and ejectment — Lessee in 
written statement claiming title in himself — 
Lease not determined by forfeiture by reason 
of ejectment notice given prior to suit — 
Subsequent notice of ejectment after decision 
in former suit — Effect — Lease determined 
— Suit for possession withm 12 years from 
such notice — Not barred by limitation. 
(Para 8) 


*(Against judgment and decree passed by 
Addl. Dist. J.. Tonk (Camp Jaipur), in 
Civil Appeal No. 14 of 1969, D/- 23-12- 
1972). R R 
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Jt was held ` 
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Suit for possession — Defendant pleading 
sale-deed in favour of Plaintiff being invalid 
~~ Plea not pressed in suit or first appeal — 
Also not raised in memo of second appeal — 
Cannot be raised in arguments. 

(Para 9) 


(F) Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), Ss. 13 and 
3 (vil) — Eviction suit or appeal against 
statutory tenant — Defence personal to -ten- 
ant — Death of tenant pendente lite — Status 
of legal representative — Not tenants — Per- 
sonal defence of deceased tenant not available 
to legal representatives. AIR 1972 SC 2526, 
Followed. : (Para 10) 
Cases Referred : Chronological Paras 
AIR 1972 SC 2526 = (1973) 1 SCR 850 10 
AIR 1971 SC 761 = (1971) 1 SCR 38 5,6 


L. R. Mehta, for Appellants; Hastimal, 
for Respondent. 


JUDGMENT :— This is a defendant’s 
second appeal arising out of a suit for arrears 
of rent and ejectment. 

2. The plaintiff-respondents’ case as 
set out in the plaint is that the premises in 
question which consist of a shop and a Medi, 
situated in village Deoli were rented out to 
the defendant Chiranjilal (who is now dead 
and represented by his legal representatives 
Babulal and others appellants) by one Gadmal 
receiver of the firm Daulatram Chandanmal 
on Kartik Sudi 1, S. 1998 on a monthly rent 
of Rs. 5/4/-. It is further alleged that the 
partition commissioner of Ladha’s estate, ap- 
pointed by the Calcutta High Court sold the 
premises in question to Chhajulal Banshi Lal 
by a registered sale deed dated 6-2-1947 and 
Chiranjilal attorned in favour of the vendees 
Chhajulal Banshilal. The plaintiff goes on to 
state that since Chiranjilal did not pay rent 
to Chhajulal Banshilal, the latter filed a suit 


-in the Court of Sub-Judge, Kekri for arrears 


of rent amounting to Rs. 172/10/- and the 
Same was decreed on 9-8-1955. The prayer 
for ejectment was, however, disallowed on 
the ground that the notice of termination: of 
tenancy dated 25-7-1949 served on the tenant 
was not legal and valid. It is further alleged 
that the heirs of Chhajulal, viz. Smt. Vidhya- 
devi and Banshilal sold the property in ques- 
tion through their attorney Kapurchand in 
favour of the plaintiff by a registered sale 
deed dated 21-9-1962. It may be stated at 
this stage that Smt. Vidhyadevi and Banshi- 
lal had also filed a suit for arrears of rent 
and ejectment against Chiranjilal but the 
same was dismissed in default under Order 9, 
Rule 8, Civil P. C., and the application for 
restoration was also dismissed. The present 
suit has thus been filed by the plaintiff on 
the basis of derivative title. 


3. The suit was resisted by the de- . 


fendant on a number of grounds. It was 
urged that the defendant had become owner 
of the pro by adverse possession. The 
title of the plaintiff was challenged on the 
ground that since the power of attorney ex- 
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ecuted by Smt. Vidhyadevi and Banshilal in 
favour of Kapurchand was. not valid, the sale 


deed executed by Kapurchand in favour. of - 


the plaintiff conferred no valid title on the 
plaintiff. It was also contended that there 
was no attornment in favour of the plaintiff 
and no rent had ever been paid to the plain- 
tiff by Chhajulal or for the matter of that 
to Gadmal. 


4. The trial court decreed the plain- 
tiff’s suit and the judgment and decree of the 
trial court were upheld by the Additional Dis- 
trict Judge, Tonk on appeal by the defend- 
ants. 


5. Learned counsel: for the appellant 
has argued in the first instance that since the 
ower of attorney in favour of Kapurchand 
ad not been registered the sale deed execut- 
ed by Kapurchand is of no avail. In sup- 
-port of his contention he has relied upon 
‘Jugraj Singh v. Jaswant Singh, AIR 1971 SC 
761. At this stage it may be mentioned that 
anticipating this objection learned counsel for 
the respondents has made an application 
under Order 41, Rule 27, Civil P. C. praying 
that a fresh power of attorney executed by 
Smt. Vidhyadevi and Banshilal and duly re- 
gistered on 26-9-1973 wherein the executants 
have ratified the act of their Attorney Kapur- 
chand, may be taken on record and the 
defect, if any, in the original power of attor- 
ney may be taken to have been remedied. 
He has argued in the alternative that since 
Kapurchand was himself the executant of the 
sale deed, Section 32 (a) of the Indian Regis- 
tration Act would apply, and not Section 32 
(c). From this stand point it is contended 
that Section 33 has no application and the 
-power of attorney is in order. 


6. In AIR 1971 SC 761 also 
while the suit was pending and be- 
cause of the challenge to the power of attor- 
ney on the ground that it had not been pro- 
perly authenticated under the law, a fresh 
power of attorney was executed by the owner 
of the property in favour of the agent as re- 
quired by law. The second power of attorney 
was held to be valid and effective both under 
Section 85 of the Indian Evidence Act and 
S. 33 of the Indian Registration Act, and 
it was further held that that being a docu- 
ment ratifying the former inconclusive act 
related back to the time when the first docu- 
ment was made and it cured the illegality in 
the presentation for registration which had 
taken place. Their Lordships further came 
- to the conclusion that in view of the second 

power of attorney there was proper execu- 
tion of the document of sale, ‘and its regis- 
tration. The Supreme Court’s case is on all 
fours in the facts and circumstances of the 
resent case. There is no denying the fact 
that the second power of attorney which has 
een presented in this court is not lacking in 
lany manner. Consequently I allow the ap- 
plication under. Order 41, Rule 27, Civil P. C. 
‘and admit the second power of attorney 
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dated 26-9-1973 in evidence and further kolá 
that on. the basis of the second power ot 
atiorney there was a proper execution and re- 
gistration of the sale deed. 


7. The next point urged on behalf 
of the appellant is that no rent was paid 
either to Gadmal or to his successor in title 
Chhajulal nor to the present plaintiff, and 
consequently there was no attornment in 
favour of the plaintiff. In this connection it 
may be pointed out that in the written state- 
ment dated 18-3-1950 in Suit No. 84 of 1949: 
Chhajulal Banshilal v. Chiranjilal the defend- 
ants’ father Chiranjilal denied his position as 
a fenant, but his contention was overruled 
and a decree for arrears of rent was passed 
against him on 9-8-1955 though the suit for 
ejectment was dismissed on account of defect 
in the notice of termination of tenancy. This 
Judgment, in my opinion, operates as res 
judicata against the appellants who are sons 
of Chiranjilal (defendant in that case), and 
are claiming under him. ‘The defendant is 
therefore debarred from disputing his status 
as a tenant of the plaintiff who is successor- 
in-title of Chhajulal Banshilal in respect of 
the premises in question. Moreover, it is not 
necessary for the plaintiff to prove that rent 
had actually been paid to him or his pre- 
decessor-in-title or that there had been attorn- 
ment in his favour or for the matter of that 
in favour of his predecessor-in-tilte, in case he 
is able to establish that he is the transferee 
of the lessor. In this connection reference 
may be made to Section 109 of the Transfer 
of Property Act which provides that if the 
lessor transfers the property leased, or any 
part thereof, or any part of his interest there- . 
in, the transferee, in the absence of a con- 
tract to the contrary, shall possess all the 
rights, and, if the lessee so elects, be subject 
to all the liabilities of the lessor as to the 
property or part transferred so long as he is 
the owner of it, with certain provisos which 
obviously have no application to the present 
case. It has already been held that Shrimati 
Vidhyadevi and Banshilal sold the property 
in question to the plaintiff through their at- 
torney Kapurchand by the sale deed dated 
21-9-1962. Section 116 of the Transfer of 
Property Act which is being relied upon by 
the learned counsel for the appellant has 
obviously no application to the facts and cir- 
cumstances of the present case. I, therefore, 
overrule this contention also. 


8. This brings me to another con- 
tention of the learned counsel for the appel- 
lant that the suit is barred by limitation and 
at any rate the plaintiff should have brought 
a suit based on title. It is argued that when 
the defendant’s father Chiranjilal renounced 
his character as lessee by claiming title in 
himself in his written statement dated 18-3- 
1950 in suit No. 84 of 1949, the cause of 
action for ejecting the defendant accrued to 
the landlord on that date and since the suit ` 
has been filed after more than 12 years from 
that date, it is time-barred under Article 67 


' of the Limitation Act, 1963. Article 67 reads 
as under :— 


"87, By s landlord 
to recover pos- 
session i: 


Now a reference to Section 111 (g) of the 
Transfer of Property Act would show that 
a lease of immovable property may be deter- 
mined by forfeiture, that is to say, in case 
the lessee renounces his character as such by 
claiming a title in himself and the lessor or 
his transferee gives notice in writing to the 
lessee of his intention to determine the 
lease. This is a case where the lease is said 
to have been determined by forfeiture. It may 
be pointed out here that the plaintiffs Chhaju- 
lal Banshilal in case No. 84/1949 never gave 
notice in writing to the lessee after the lessee 
claimed title in himself in the written state- 
ment filed in that suit, of their intention to 
determine the lease. Consequently no forfeiture 
can be said to have taken plae. So far as 
the notice of termination of tenancy dated 
25-7-1949 is concerned, it is admitted case of 
the parties that it was found to be invalid 
with the result that the suit for ejectment was 
` \dismissed. This notice, also, therefore, cannot 
be treated as giving rise to a cause of action 
to the plaintiff for filing a suit for ejectment, 
as by this notice, the defendant’s tenancy was 
not determined in accordance with law. The 
tenancy of the defendant can therefore be 
said to have been determined only by the 
notice of ejectment served upon the defend- 
ant before the- institution of the present suit, 
i.e. the notice dated 22-10-1962 and from this 
date the suit is admittedly very much within 
time. 

9, It is then argued that the sale deed 
dated 21-9-1962 m favour of the plaintiff is 
invalid because Smt. Vidhyadevi had no right 
to sell the property on behalf of her minor 
sons. It is sufficient to point out in this 
onnection that even though an objection to 
that effect was taken in the written statement 
but the appellant did not press it thereafter 
in any of the two courts below. He never 
applied for framing an issue on that point, 
nor led any evidence to substantiate it. It 
would,. therefore, not be unreasonable to infer 
that the defendant abandoned this plea and 
he cannot be allowed to raise it in course of 
arguments particularly when it has not been 
taken even in the memo of appeal filed m 
this court. 


10. Lastly learned counsel for the a 
pellants has argued that since Chiranyilal, the 
original defendant, against whom the suit had 
been instituted, died during the pendency of 
the appeal in the lower appellate court, the 
appellants who had been substituted in his 
‘place would never the less be entitled to the 
benefits of the Rajasthan Premises (Control of 
Rent and Eviction) Act, 1950. It is thus 
argued that it was obligatory on the part 
of the plaintiff to have proved his reasonable 
and bona fide personal necessity for the pre- 
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mises in question so as to be entitled to a 
decree for ejectment under Section 13 of the 
said Act. This point should not detain me 
long in view of the judgment of their Lord- 
ships of the Supreme Court in J. C. Chatter- 
jee v. S. K. Tandon, AIR 1972 SC 2526 where- 
in it has been held that “on the death of a 
Statutory tenant pending an eviction suit or 
appeal, his heirs and legal representatives 
brought on record cannot claim the status of 
tenant within Section 3 (vii) of the Act as 
no rent is payable by them. Therefore, the 
only contentions that they could put forward 
in the second appeal by the landlord were the 
contentions appropriate to their respective 
character and not the one which was per- 
sonal to the deceased. The defence of want 
of bona fide requirement by the landlord was 
personal to the statutory tenant and on his 
death the same is not open to his legal re- 
presentatives. This contention is thus with- 
out force. 

à In the result, I dismiss the appeal, 
but without any order as to costs. 

12. Learned counsel for the appel- 
lant prays for grant of leave to appeal under 
Section 18 (2) of the Rajasthan High Court 
Ordinance. Leave is refused. 

Appeal dismissed. 
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Kunj Behari, Appellant v. Acharya Hari 
and another, Respondents. 
Second Appeal No. 287 of 1972, D/- 
24-2-1975.* 


(A) Transfer of Property Act (1882), 
S. 106 — Lease for mixed or multi-purposes 
is not one for manufacturing purpose. 


A lease of premises for mixed or multi- 
purposes like dwelling purposes for setting 
Up a printing press and for ordinary business 
purposes is not a lease for “manufacturing 
purpose” within the meaning of Section 106 
but is within the meaning of the words for 
“any other purpose” used in that section. 
AIR 1952 Cal 320, Foll. (Para 7) 


Held, in the circumstances of the case 
the manufacturing of cards and card-board 
boxes was merely incidental to the main 
business of printing and the tenant could not 
be said to be carrying on operations in the 
premises which could properly be called 
manufacturing operations. Hence he could 
not challenge the legality of the notice on the 
ground that the lease should have been ter- 
minated by six months’ notice expiring with 
the end of the year of the Tenancy. 

(Para 16) 


*(Against judgment and decree of Sohan 
Raj Kothari, Addi. Dist. J., No. 1, Jaipur 
in Civil Appeal No. 63 of 1971, DJ- 2-5- 
1972). 
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(B) Transfer of Property Act (1882), 
S. 106 — Notice of ejectment — Court can- 
not read it im a hyper-critical spirit so as to 
find faults in it on every conceivable ground 
— Held, im the circumstances the day on 
which the tenancy commenced could. not be 
excluded —- 1966 Raj LW 466 and AIR 1962 
Raj 100, Relied on. (Para 19) 


(C) Transfer of Property Act (1882), 
S. 106 — Notice of termination —- Essentials. 

A notice requiring the tenant to vacate 
the accommodation within a month means 
that he should not take more than a month 
to do so and not that he will vacate within 
less than a month It is not indispensably 
necessary that it must be mentioned in the 
notice that the tenancy is being terminated. 
Calling upon the tenant to vacate the premises 
tantamounts to terminating the tenancy. 
AIR 1963 All 366, Relied on. (Para 20) 


(D) Transfer of Property Act (1882), 
S. 106 — Rajasthan Premises (Control of 
Rent and Eviction) Act (17 of 1950), S. 13 (6) 
— Termination of lease —— Defendant resist- 
ing suit on ground that notice of termination 
of lease was invalid — Personal necessity of 
plaintiff proved — Fact thaf defence was 
strock out under S. 13 (6) of Rajasthan Act 
was not material as he had his defence under 
the T. P. Act — Held, that enjectment could 
be passed on ground of personal necessity 
though not on ground of default. 
(Para 23) 


Cases Referred : Chronological Paras 
AIR 1974 All 424 = 1974 All WR (HC) 
235 © 47 
AIR 1973 SC 425 = (1973) 2 SCR 257 9 
AIR 1973 Raj 337 = 1973 Raj LW 396 or 
1 

AIR 1970 SC 839 = 1969 Ren CR 1073 9 
1970 Ren CR 247 = 1969 All WR (HQ) 
383 
AIR 1969 Assam 134 11, 15 
1966 Raj LW 466 = ILR (1966) 16 Raj a 


AIR 1965 All 187 = 1964 All LJ 1033 “a 


AIR 1963 All 366 ‘ 
AIR 1962 Cal 608 = 66 Cal WN 4141, 


AIR 1962 Raj 100 = 1961 Raj LW 501 19 
AIR 1959 Cal 181 = 63 Cal WN 29 17 
AIR 1952 SC 23 = 1952 SCR 269 “17 
AIR 1952 Cal 320 = 86 Cal LJ 12 7, 8 
(1951) Civil Suit No. 310 of 1951 (Raj) 7 
AIR 1946 Cal 317 = 50 Cal WN 441 11, 


AIR 1918 PC 102 = 45 Ind App 222 21 

Hastimal Parakh, for Appellant; C. L. 
Agarwal, for Respondents. 

JUDGMENT :— This is a defendant-ten- 
ant’s second appeal arising out of a suit for 
arrears of rent and ejectment in respect of 
a portion of house situated in Chokri Vish- 
wesarji in the city of Jaipur. The house is 
popularly known as Nanaji ki Haweli and ori- 
ginally belonged to Thakur Devraj Singh from 
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whom the plaintiffs purchased it by a regis- 


tered sale deed dated the 25th July, 1960. The . 


plaintiffs had already been running a private 
college named Jaipur College in a part of 
this Haweli before they purchased it and the 
defendant was occupying a portion of the 
Haweli’ as Thakur Devraj Singh’s tenant on 
a monthly rent of Rs. 80/-. He attorned in 
favour of the plaintifis after they had pur- 
chased the whole house. The plaintiffs’ case 
is that they required the premises leased out 
to the defendant for their own residence as 
well as for the purpose of providing a hostel 
for the scholars of the Jaipur College and 
Vidhya Mandir College so as to run both 
the institutions efficiently and ultimately get 
them recognised by the Government. They 
alleged that it was with the aforesaid object 
that they had purchased the Haweli. Notice 
dated 22 April, 1963 was served by the plain- 
tiffs on the defendant by registered post ter- 
minating the latter’s tenancy and thereafter 
the present suit was filed by them in the court 
of Munsiff (East), Jaipur on 24 July, 1963. 
Besides personal necessity, the plaintiffs also 
telied on ground of default having been com- 
mitted by the defendant by not paying rent 
for more than six. months. They prayed for 
a decree for ejectment as well as a money 
decree for Rs..2720/- on account of arrears 
of rent and damages for use and occupation 
after the alleged termination of tenancy. The 
defendant resisted the plaintiffs’ suit: He 
denied the plaintiffs’ necessity for the pre- 
mises in question and pleaded that the suit 
for ejectment was not maintainable as the 
notice for termination of tenancy being not 
in accordance with the provisions of Sec. 106 
of the Transfer of Property Act was not 
valid. His case was that the premises had 
been taken on rent for the purpose of running 
‘Diamond Printing Press’ as well as for pre- 
paring cards and card-board ‘boxes and con- 
Sequently the lease was for manufacturing 
purposes terminable by six months notice ex- 
piring with the end-of the year of tenancy. 


De After recording the evidence pro- 
duced by the parties, the trial court decreed 
the plaintiffs’ suit. Dissatisfied with the judg- 
ment and decree by the trial court the defend- 
ant filed appeal and the learned Additional 
District Judge No. 1, Jaipur City, Jaipur, by 
his judgment and decree dated 2 May, 1972, 
affirmed the judgment and decree by the trial 
court, Hence this appeal by the defendant. 


3. Learned counsel for the appellant 
has argued the following points in support ` 
of the appeal: 


(1) That the lease was for manufacturing 
purposes and as such, it shafi be deem- 
ed to be a lease from year to year 
terminable by six months notice expir- 
ing with the end of the year of tenancy 
and since in the present case the plain- 
tiffs gave notice Exhibit 2 dated 22 
April, 1963 terminating the lease from 
24 June, 1963, the notice was bad; 
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(2) That in case the lease is held to be 

- not for manufacturing purposes, even 
then the notice is bad because it ter- 
minates the lease one day before the 
expiry of the month of tenancy; 


(3) That the notice is bad also becanse it 
only calls upon the defendant to vacate 
the premises but there is no mention 
of termination of the tenancy; 

(4) That the plea regarding personal 
necessity cannot be accepted as there 
is variance between the notice and the 
plaint on this point; 

(5) That the defendant had tendered the 

rent to the plaintiffs by money orders 
prior to the filing of the suit but the 
plaintiffs refused the same and con- 
uently the defendant was not a 
defaulter and the case does not fall 
under Section 13 (4) of the Rajasthan 


Premises (Control of Rent and Evic- 


tion) Act, 1950, and 

(6) That the rent for the shop in question 
was being paid by a partnership firm 
and not by the defendant alone and, 
therefore, the partnership firm should 
have been sued and the suit is not main- 
tainable against the defendant. 

4. I propose to deal with these points 
in the same order in which they have been 
stated above. 

5; The first important point for deci- 
sion in this case is whether.the lease was for 
manufacturing purposes. There has been a 
considerable argument from both the sides as 
to what is a ‘manufacturing purpose’ and a 
few cases to which I shall presently refer have 
also been cited by learned counsel. But be- 
fore I come to case law, it would be neces- 
sary to find out the purpose for which the 
premises were leased out to the defendant. 
The learned Additional District Judge has 
held “that besides manufacturing purposes, the 
suit premises were also used by the defend- 


ant for residential purposes On some occa-. 


sions” and “that it is also not proved that 
the defendant took the premises on rent for 
manufacturing purposes only.” The finding 
undoubtedly involves a mixed question of 
fact and law and, therefore, it has become 
necessary for me to examine it in second ap- 
peal. At this stage, I wish to point out that 
no specific issue has been framed on the point 


whether the premises in question were leased- 


out for manufacturing purposes but the par- 
ties seem to have proceeded to trial on this 
matter under issue No. 6 which is about the 
validity of notice. However, both the par- 
ties have led evidence on the point and it is 
not the grievance of either that for want of 


a specific issue on the point it has been pre- 


judiced. 

6. In the original written statement 
filed on 20 December, 1963, the defendant 
pleaded that the notice Ex. 2 dated 22 April, 
1963 had not been received and no valid 


notice of termination of tenancy had ever 
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been given. In the amended written statement 
filed on 29 April, 1967, i.e. after about more 
than 3 years, the defendant pleaded that the 
lease should have been terminated by six 
months notice under Section 106 of the 
Transfer of Property Act, as the lease was 
for ‘Diamond Printing Press’ in which cards 
and card-board boxes were manufactured. 
Thus, it would be clear that this plea of 
manufacturing purpose was taken at a con- 
siderably belated stage. 


7: Coming to the evidence, D. W. 1 
Kunj Behari (defendant) has stated that the 
lease was taken for running a printing press. 
He has further stated that card-board boxes, 
invitation cards, files, registers, envelopes aTe 
also prepared in the press. He goes on to 
state that the telephone-directories of the 
States of Uttar Pradesh, Bihar, Madhya 
Pradesh and Rajasthan are also printed and 
so also the proceedings of the Parliament. 
In the course of cross-examination, when con- 
fronted with his statement dated 25 October, 
1962 recorded in Civil Suit No. 310 of 1951, 
(Raj) — Acharya Hari v. Smt. Bhuri — 
wherein he had stated that he was residing 
in the house in question, the witness replied 
that he may have given such a statement. 
D. W. 2 Durgalal has stated that the défend- 
ant had taken the premises in question on 
rent for running a press. In the course of 
cross-examination he deposed that the defend- 
ant was living in a house near the house in 

uestion but when he was asked as to where 

e defendant used to live before that, he 
pleaded ignorance. DW/3 Kapoor has stated 
that registers, files and’ pads are prepared as 
well as printed in the press. DW/4 Bhanwarlal 
has also stated that the premises in question 
were leased out to the defendant for running 
a press and not for his residence. ‘The state- 
ment of DW/6 Jagdish Prasad is that the de- 
fendant also resides in the suit premises on 
occasions, of marriage. One of the plaintiffs’ 
witnesses viz. PW/6 Badri Narayan has stat- 
ed that the defendant lives in a part of the 
premises in question. The witness has got 
his shop in front of the Haweli. In the 
course of cross-examination he has stated 
that he had seen the defendant living in the 
premises in question 10 to 12 years ago but for 
the last year or so the defendant is not living 
there. The original landlord Thakur Devraj 
Singh who had leased out the premises in 
question has not been produced by either party. 
At this stage it may be noted that the best evi- 
dence in the matter would have been the 
rent-note but the same has not been produced. 
The plaintiff’s case is that it was not handed 
over to them by the vendor Thakur Devraj 
Singh. However, DW/1- Kamj Behari has 
admitted that the premises in question had 
been taken on lease by him 22 to 23 years 
ago. His statement was recorded on 19 July, 
1969. Thus according to this version the 
period of commencement of the lease comes 
somewhere in 1946-47 :A. D. The witness: . 
denies whether ‘any rent-note was executed by . 
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question on lease. He has also stated that 
printing press is a partnership business and 
the partnership came into existence in June 
1960. He has also produced the original 
partnership deed though it has not been 
exhibited. In para No. 2 of this partnership 
deed it is mentioned that Kunj Beharilal (de- 
fendant No. 1) was carrying on the business 
of printing Press and sale of books as a 
proprietor since 1955. This partnership deed 
admittedly bears the signatures of Kunj 
Beharilal. It is clear from this partnership 
deed that the printing press had been started 
by the defendant in 1955 whereas according to 
the defendant himself the premises in ques- 
tion were taken on rent sometime in 1946-47 
A. D. This would show that the printing 
press was started by the defendant about 9 
years after he had taken the lease of the said 
premises. This takes the wind out of the 
sail of the defendants case and the 
defendant’s case stands falsified by his 
own admission contained in his state- 
ment and the partnership deed. I am, there- 
fore, not prepared to accept the defendant’s 
version that the suit premises were leased out 
for running a printing press. Besides that it 
appears to me that the defendant also resided 
in the premises in question after taking the 
same on rent. Even his witness D. W. 6 
Jagdish Prasad has admitted that the pre- 
mises were used for residence on occasions 
like marriage etc. In this view of the matter, 
the learned District Judge was not wrong in 
drawing inference that at any rate the pre- 
mises were taken on rent for multi-purposes, 
i.e. for running printing press as well as for 
residence. Such a multi-purpose cannot be 
considered a manufacturing purpose and if 
an authority is needed, reference may be made 
to Sati Prasanna Mukherjee v. Md. Fazel, 
AIR 1952 Cal 320 wherein it was held that a 
lease for mixed or multi-purposes like dwell- 
ing purposes, for setting up a printing press 
and for ordinary business purposes is not @ 


lease for ‘manufacturing purpose’ within the 


meaning of Section 106 but is within the 
meaning of the words for ‘any other pur- 
pose’ used later in that section. 


8. Learned counsel for the respondents 
has, however, argued that even if it is held 
that the premises were taken on lease for a 
printing press only, then, too, it does not 
amount to a ‘manufacturing purpose.’ In 
this connection he has argued that the defend- 
ant’s version that telephone-directories are 
manufactured in the press is an improvement 
in the pleadings and cannot be accepted as 
even in the amended written statement defend- 
ants’ plea was that only card board boxes 

and cards were prepared in the press. It ap- 
pears to me ‘that the defendant has been 
changing his case from stage to stage. In 
his original written statement he did not take 
the plea of ‘manufacturing purpose’ at all. 
After more than three years he amended the 


. Written statement and introduced the plea of. 
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‘manufacturing purpose’ by alleging that the 
lease was taken for printing press in which 
cards and card-board boxes were also manu- 
mactured. In the course of evidence he went 
a step further and stated that not only card- 
board boxes and cards but registers, tekepone- 
directories, files etc. were also manufactured 
and printed in the press. Much reliance, 
therefore, cannot be placed upon his version. 
In AIR 1952 Cal 320 the learned Judge also 
held that printing simpliciter is not neces- 
sarily a manufacture. 


9, In Allenbury Engineers Pvt. Ltd. 
v. Shri Ram Krishna Dalmia, AIR 1973 SC 
their Lordships were pleased to observe 
that : 

“The expression ‘manufacturing pur- 
poses’ in Section 106 is used in its popular 
and dictionary meaning, the Transfer of 
Property Act not having supplied any dic- 
tionary of its own for that expression. The 
burden of proving that the lease was for 
manufacturing purposes, must for the pur- 
pose of Section 106 of the Transfer of Pro- 
perty Act, lie on the party who claims it 
to be so, in the present case the appellant- 
company. That burden is to establish that 
the exclusive or at least the dominant purpose 
of the lease was the manufacturing purpose 
(See C. Mackertich v. Steuart and Co. Ltd., 
AIR 1970 SC 839). 


The word ‘manufacture’, according to its 
dictionary meaning, is the making of articles 
or material (now on a large scale) by physi- 
eal labour or mechancial power. (Shorter 
Oxford English Dictionary Vol. 1, 1203). Ac- 
cording to the Permanent Edition of Words 
and Phrases Vol. 26 ‘manufacture’ implies 
change but every change is not manufacture 
and yet every change in an article is the 
result of treatment, labour and manipulation. 
But something more is necessary and there 
must be transformation, a new and different 
article must emerge having distinctive name, 
character or use.” 


10. After having exhaustively dealt 
with the implications of the term ‘manufac- 
ture’ as explained in various treatises and 
decided cases, their Lordships held that manu- 
facture of spare parts by the appellant was 
only incidental to the main purpose of dis- 
posal of vehicles as without repairing or 
reconditioning them such disposal could hard- 
ly have been possible. So also in the pre- 
sent case, manufacturing of cards and card- 
board boxes by the defendant even if this 
plea is accepted, for argument’s sake, was 
merely incidental to the main business of 
printing and in this view of the matter the 
appellant cannot be said to be carrying on 
operations in the premises in question which 
could properly be called manufacturing opera- 
tions. 


11. Learned counsel for the appellant 
relied on Umraomal v. Heeralal, 1973 Raj 
LW 396=(AIR 1973 Raj 337); Balwantsingh 
y. Murarilal,. AIR 1965 All 187;. Abdul: 
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Ghafoor y. Mushir Ali Khan, 1970 Ren CR 
247 (All); Rupeswari Debi v. Lokenath 
Hosiery Mills, AIR 1962 Cal 608; Kali Kumar 
Sen v. Haridas Roy, AIR 1969 Assam 134 
and Joyanti Hosiery Mills v. Upendra Chandra 
Das, AIR 1946 Cal 317. I have looked into 
these rulings and am of opinion that they 
are distinguishable on facts. 

12. 1973 Raj LW 396 = (AIR 1973 
Raj 337) was a case of grinding of grain or 
corn into flour and it was held that from the 
point of view of trade and commerce, flour 
is different from grain and, therefore, when 
on account of mechanical process the grain 
is ground into flour, it is ‘manufacture’ with- 
in the meaning of Section 106 of the Trans- 
fer of Property Act. 


13. In AIR 1965 All 187 it was found 
that the defendant ran a Dal Mill in the shop 
and it was taken for granted that running a 
Dal Mill was a manufacturing purpose. 


14, In 1970 Ren CR 247 (All) it was 
held that lease for saw-mill was a manufac- 
turing purpose. 


15. AIR 1962 Cal 608 was a case of 
hosiery manufacturing, so also AIR 1946 Cal 
317 was a case of knitting and cutting machi- 
nes where the sheets were worked up into 
articles of hosiery and made ready for mar- 
ket. It was held that knitting and cutting 
was a manufacturing purpose. AIR 1969 
Assam 134 was a case of manufacturing trunks 
oe steel sheets, and for sale of those 
trunks. 


16. To sum up, my conclusion on 
this point is that the defendant-appellant has 
failed to establish that the dominant purpose 
of the lease was a ‘manufacturing purpose’. 
‘In that view, the appellant could not have 
challenged the legality of the notice on the 
ground that the lease should have been ter- 

inated by six months notice expiring with 
the end of the year of tenancy. 


17. Learned counsel for the appellant 
also urged that since the respondents’ case 
is that the terms of the lease had been reduc- 
ed to writing, no oral evidence. can be looked 
into to find out the terms of the Jease which 
were the contents of a written document. In 
support of His argument he relied on Ram 
Swarup Jain v. Sri Janki Devi Bhagat Trust, 
AIR 1974 All 424; Ram Kumar Das v. 








Jagdish Chandra Deo Dhabal Deb, ATR 1952 — 


SC 23; Krishna Das Nandy v. Bidhan Chan- 
dra Roy, AIR 1959 Cal 181; ATR 1965 All 
187 and 1970 Ren CR 247 (All). It was 
argued that Section 106 and Section 107 of 
the Transfer of Property Act are independ- 
ent of each other and even in absence of a 
registered lease deed as required by para 1 
of Section 107, a yearly lease- can come into 
existence under Section 106, if the lease is 
for manufacturing purpose. Thus he has 
argued that Section 107 does not control Sec- 
tion 106. In this connection it was also con- 
tested that merely settlement and payment 
of rent on monthly basis is not sufficient to 
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. Tebut the presumption of yearly tenancy which 


flows from Section 106 of the Transfer of 
Property Act on account of the lease being 
for manufacturing purpose. On the’ other 


hand, it has been vehemently argued on be- 


half of the respondentaplaintiffs that no year- 
ly tenancy can come into being without a 
registered lease and that even if it is held 
that the lease was for a manufacturing pur- 
pose and was a yearly lease, there was a 
condition to the contrary and the lease must 
be held to be a month to month lease on 
account of settlement and payment of monthly 
rent. However, it is (not?) necessary to decide ' 
all these points in view of my finding stated 
above that the defendant has failed to prove 
the lease for manufacturing purpose. 


18. Coming to the second point, nei- 
ther the plaintiffs nor the defendant has -dis- 
closed the date of commencement of the ten- 
ancy. But it is clear from the money order 
coupons Exhibits D/5, D/6, D/8, D/9, D/10 
and D/11 that the defendant was treating the 
month of tenancy as commencing from 25 
of the calendar month upto 24th of the suc- 
ceeding month. In the notice Exhibit 2 the 
plaintiffs have stated that as is evidenced 
from the rent-receipts, the commencement of 
the month of tenancy is 25th and so the 
month of tenancy expires on the night of 
24 June when the defendant may hand 
over vacant possession of the premises 
to the plaintiffs. The defendant made 
no reply to this notice, even. though the 
receipt of the notice is admitted. In the writ- 
ten statement no such ground has been taken 
that the tenancy did not expire on 24th of 
the month. The only ground mentioned in 
the written statement in support of the plea 
of invalidity of notice is that the. ten- 


ancy should have been terminated by 
six months notice. Such a ground has 
not been taken even in the memo of 
appeal in this Court. In these cir- 


cumstances, it is not open to the appellant 
to rely on this ground. He has referred to 
Section 110 of the Transfer of Property Act 
in support of his argument that the day on 
which the tenancy commences should be ex- 
cluded. In the facts and circumstances of 
the case, I am not prepared to accede to the 
appellant’s submission. 


19, In Mohanbai v. Kishanlal, 1966 
Raj LW 466 it was held that where defendant 
paid rent upto a certain date and mentioned 
fhat now rent would start from that date it 
was held that the period of tenancy was al- 
tered and started from the new specified date. 
In Motilal v. Pooranchand, AIR 1962 Raj 
100 the learned Judge observed : 


“I have no doubt that the proper way to 
read it (notice) would be the one which would 
uphold it and not that which would invalidate 
it. It cannot be forgotten that a provision of 
the type with which we are concerned is of 
a highly technical character, and to me, it 


seems quite clear that the dictates of sub- 
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stantial justice, for which purpose, after all, 
the courts exist, will hardly be served if 
notices of ejectment are to be read in a 
hyper-critical spirit so as to find faults in 
them on every conceivable ground.” 


I respectfully agree with the learned Judge. 


20. As regards the third point, it may 
be poinied out that no such objection was 
taken either in the pleadings or in the courts 
below or in the memo of appeal here. Apart 
from that, it is a sound principle that the 
nature and purpose of the notice must be 
gathered by reading the document as a whole 
and not from any words read out of context 
or from any -omission to use the formal 
language of a solicitor. In Ram Swarup ~v. 
Brij Nandan Prasad, AIR 1963 Al 366 it 
was observed that where the landlord warns 
the tenant that if he fails to clear the arrears 
of rent within a month of the receipt of the 
notice he will be liable to ejectment and in 
that event he must treat the notice as a ‘legal 
notice’ and vacate the accommodation within 
a month, it is clear that the demand that the 
tenant should vacate the accommodation 
signifies the termination of the tenancy and 
the words ‘legal notice’ could only refer to a 
notice under Section 106 of the Transfer of 
Property Act. It was further observed that 
a notice requiring the tenant to vacate the 
accommodation within a month means that 
he should not take more than a month to 
do so and not that he will vacate within less 
than a month. It is not indispensably neces- 
sary that it must be mentioned in the notice 
that the tenancy is being terminated. In my 
opinion calling upon the tenant to vacate the 


premises is tantamount to terminating the ten-. 


ancy. 


21. In Harihar Banerji v. Ramshashi, 
AIR 1918 PC 102 their Lordships of the 
Privy Council were pleased to observe that 
notice to quit, though not strictly accurate 
or consistent in the statements embodied in 


them, may still be good-and effective in law.. 


The test of their sufficiency is not what they 
would mean to a stranger ignorant of all the 
facts and circumstances touching the holding 
to which they purport to refer, but what they 
would mean to tenants presumably conversant 
with all those facts and circumstances. Fur- 
ther notices te quit are to be construed not 
with a desire to find faults in them which 
would render them defective but to be con- 
strued ut res magis valeat, quam pereat (that 
an act may avail rather than perish). I do 
not see any inaccuracies in the notice that 
may be said to have been deliberately inserted 
for fraudulent purposes and looking to the 
terms of the notice as a whole and the facts 
and circumstances of the case, I do not see 
any ground to hold the notice to be invalid. 


22, Taking up the fourth point re- 
garding personal necessity of the premises in 
question by the respondents, learned counsel 
for the appellant being conscious of the posi- 
tion that it involves a finding of fact did 
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not press it seriously and merely argued that 
there was discrepancy between the necessity 
pleaded in para No. 2 of the plaint and that 
mentioned in the notice. However, after 
having gone through the contents of the 
notice as well as para No. 2 of the plaint, I 
do not see any variance in them. This point 
is, therefore, without substance. 


23. So far as the question of the 
defendant being a defaulter is concerned, the 
learned Additional District Judge has held 
that the defendant did not deposit the arrears 
of the rent on the first date of hearing nor 
paid month to month rent thereafter as re- 
quired under Section 13 (4) of the Rajasthan 
Premises (Control of Rent and Eviction) Act, 
1950 and consequently his defence was liable 
to be struck out. At the same time the 
learned Additional District Judge also found 
that the defendant had tendered rent to the 
plaintiffs before filing of the suit and, there- 
fore, the plaintiffs are not entitled to evict 
him under Section 13 (a) of the Act. The 
defendant’s contention is that his case is gov- 
erned by Section 13 (5) of the Act and, there- 
fore, sub-section (6) has no application and 
his defence was not liable to te struck out. 
In my opinion the question whether the de- 
fendant’s defence is liable to be struck 
out under sub-section (6) is not material 
in the present . case as the defendant has 
resisted the plaintiffs’ case mainly on the 
ground that the notice of termination of 
lease was invalid, which is a defence under 
the Transfer of Property Act which he could 
take even if his defence under the Rajasthan 
Premises (Control of Rent and Eviction) Act, 
1950 was struck out. Moreover, the plain- 
tiffs have also succeeded in establishing their 
personal necessity. In these circumstances 
even though I do not agree with the learned 
Additional District Judge that a decree for 
ejectment can be passed against the defendant 
on the basis of default in payment of rent, 
yet the matter is not of any importance, in- 
asmuch as the plaintiffs are entitled to get 
a decree for ejectment on the ground of per- 
sonal necessity, 


24. This brings me to the last point 
pressed by the learned counsel for the appel- 
lant namely that the-firm and not the defend- 
ant should have been sued. It may be point- 
ed out that though this question was answered 
against the defendant by the trial court under 
issue No. 4 (a), the point was not raised be- 
force the first appellate court and, therefore, 
the appellant must be deemed to have aban- 
doned it. Besides that, admittedly the defend- 
ant took the premises on lease and has al- 
ways been paying rent for it vide Exhibits 
D6 and D/7 to D/11. He has not establish- 
ed any privity of contract between the firm 
and the plaintiffs and thus the point is with- 
out substance. 


25. The result is that this appeal is 


' without force and is hereby dismissed with 


costs. The suit was brought as far back as 
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24th July, 1963 and the litigation has surviv- 
ed for more than a decade. Therefore, look- 
ing to all the circumstances of the case, I 
allow three months time to the appellant to 
hand over vacant possession of the suit pre- 


mises to the plaintiffs. 
Appeal dismissed. 
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Jorawar Mal, Petitioner v. Gyan Chand, 
Non-Petitioner. 

Civil Revyn. No. 170 of 1973, D/- 14-2- 
1975." 

(A) Rajasthan Premises (Control of Rent 
and Eviction) Act (17 of 1950), 8S. 19-A — 
Tender of rent by deposit in Court — Sub- 
sequent withdrawal of same by taiant —: 
Validity — Code of Civil Procedure — Ap- 
plicability. (Civil P. C. (1908), S. 141 and 
0. 23, R. 1). 

Where a tenant tendered the rent by 
depositing and making it payable to the land- 
lord under Section 19-A and on failure of the 


landlord to withdraw it, the tenant applied . 


that he did not want to pursue the application 
but desired to withdraw the amount deposit- 
ed, held that the provisions of the Act did 
not permit such withdrawal. Assuming that 
the provisions of Civil P. C. are applicable to 
the proceedings under the Act, on deposit of 
the amount offered, the act of tender having 
been cpr origi Order 23, Rule 1 would 
not undo what was done. The tenant could 
only ask the Court that he did not want to 
press his prayer made in the application 
under Section 19-A. It is true that the Court 
is not powerless to order refund of money 
deposited by him in any circumstances. But 
the power cannot be exercised merely on the 
whim of the tenant. It can be exercised 
only for good reasons. In the instant case 
there being no reason whatsoever, the tenant 
was not entitled to claim the refund of the 
money deposited by him under Section 19-A. 
(Paras 8, 9, 10) 
Cases Referred: Chronological Paras 
AIR 1973 Raj 22 = 1972 WLN 498 .- 3, 8 
S. K. Mal Lodha, for Petitioner; P. C. 
Mathur, for Non-Petitioner. 


ORDER :— The facts leading to this 
revision application are as follows: 


There is a shop situate in Merta City of 
which Jorawarmal is the landlord and Gyan- 
chand is the tenant. The shop has been on 
a monthly rent of Rs. 41/75 from 28-11- 
1965. The rent was payable according to 
Hindi calendar month. Jorwarmal: served a 
quit notice on the tenant on 24-3-1968 


" #(Against order of Nagraj Mehta Civil J., 
Merta, in Civil Appeal No. 28 of 1972, 
Dj- 12-3-1972). 
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calling upon him to ‘surrender posses- 
sion upto 28-4-1969. The tenant having 
failed to surrender possession, a suit for eject- 
ment was filed on 19-8-1969 in the Court of 
Munsif, Merta. The eviction was sought on 
the ground of personal necessity. That suit 
for ejectment was dismissed by the trial 
Judge. Jorawarmal unsuccessfully appealed to 
the District Judge. His second appeal No. 
162/1974 has been pending in this Court. 


„2. Gyan Chand submitted an appli- 
cation in the Court of Munsif under Sec- 
tion 19-A of the Rajasthan Premises (Con- 
trol of Rent and Eviction) Act, 1950 (herein- 
after referred to as ‘the Act’) on 9-9-1970. 
It was alleged by him that he tendered rent 
to the landlord several times and also sent 
money orders but the rent was not accepted 
by Jorewar Mal. He made a last attempt 
on 31-8-1970 by which he remitted Rupees 
835/- by money order towards rent for 20 
months. But that money order was also 
refused by the landlord on 3-9-1970. Ac- 
cordingly it was prayed by him that the 
money be deposited in the Court. 

__It was further prayed that the rent be 
paid to Jorawar Mal and it may be held that 
the rent was validly tendered to him. ‘The 
payment of Rs. 835/- was offered by a tender. 
The learned Munsif allowed the payment to 
be made and issued a notice to Jorawar Mal. 
On 11-12-1970 on behalf of Jorawarmal a 
reply was filed. It was stated therein that 
he determined the tenancy of the tenant by 
his notice dated 24-3-1969 as he required the 
shop for his bona fide and personal neces- 
sity. He was not in a position to accept the 
rent when it was sent to him by money order 
after that date. It was also alleged by him 
that the tender was not made in accordance 
with law. 


3. The controversy between the par- 
tles was going to be enquired into by the 
learned Munsif but on behalf of Jorawar Mal 
the decision of this court in Partap Chand 
v. Ram Swaroop, 1972 WLN 498 = (AIR 
1973 Raj 22) was referred to, in which it 
was held that it was not for that court to 
determine as to whether the tender was in ac- 
cordance with law and it is for the Court, 
where a suit for ejectment on the basis of 
default is filed, to determine whether the 
amount was properly tendered and deposited 
under the Act, and whether the deposit has 
the effect of lawful discharge of rent. Gyan 
Chand then on 25-9-1972 submitted an ap- 
plication that he did not want to pursue his 
application under Section 19-A and desired 
to withdraw it. He prayed that his applica- 
tion under Section 19-A be dismissed and 
the amount deposited by him may be allowed 
to be withdrawn. 


It might be noticed here that after the 
deposit of Rs. 835/- on 9-9-1970 the rent for 
subsequent months was also deposited by 


_ Gyan Chand and in this manner the amount 


deposited by him under the Act came to be 
approximately Rs. 1,800/-. - The - application 


`v 
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for withdrawing the amount deposited under 
the Act was opposed on behalf of Shri 
Jorawarmal. It was argued on his behalf 
that the Act does not envisage the withdrawal 
of the money deposited by a tenant under the 
provisions of the Act. On behalf of Gyan- 


chand it was contended that by virtue of - 


Section 141, Civil P. C: the provisions of 
Civil P. C. were applicable and Order 23, 
Rule 1 of the Code permitted a party to 
withdraw his application which inckudes with- 
drawal of money. The learned Judge by his 
order dated 6-10-1972 allowed the application 
of withdrawal and permitted the withdrawal 
of the money deposited by him. He, how- 
ever, levied costs of Rs. 25/- to be paid to 
the landlord by the tenant. This order was 
challenged by Jorawar Mal in appeal and the 
case was dealt with by Civil Judge, Merta.. 
He agreed with the view taken by the learned 
Munsif and affirmed the order passed by him 
on 12-3-1970. It is this that has been 
challenged in revision in this Court. 


4. Learmed counsel for the parties 
have addressed this Court at length. The 
main submission of Mr. Mathur is that the 
provisions of the Civil P. C. are applicable 
to the proceedings under the Act. He invited 
my attention to Section 28 of the Act which 
reads as under: 

“Section 28— Act not to be derogatory 
of other laws: The provisions of this Act 
shall be in addition to and not derogatory of, 
any other law on the subject for the time 
being in force in the whole or any part rol 
Rajasthan.” 

5. According to this, Act is not dero- 
gatory to the other laws. The provisions. of 
this Act shall be in addition to it and not 
derogatory to any other law on the subject 
for the time being in force in whole or in 

art thereof. The submission of Mr. Mathur 

~ that those provisions contained in Civil 
P. C. which are not inconsistent to the provi- 
sions of this Act are clearly attracted by 
virtue of Section 28 of the Act and Sec. 141, 
Civil P. C. Section 141 lays down: 

“The procedure provided in this Code in 
regard to suit shall be followed, as far as 
it can be made applicable, in all proceedings 
in any Court of civil jurisdiction. 

6. Mr. Lodha, on the other hand, 


contended that the provisions contained in: 


the Act are complete in themselves. The pro- 
Visions regarding deposit of rent and its dis- 

are set out in Sections 19-A, 19-B and 
19-C. It was also urged by him that even 
if the provisions of Civil P. C. are applicable 
the tenant has no right to withdraw the money 
once deposited by him. in view of the provi- 
sions in Section 19-C of the Act. Here re- 
ference may be made to Sections 19-A, 19-B 
and 19-C. 


“Section 19-A— Deposit of rent by ten- 
ant— (1) Every tenant shall pay rent within 
the time fixed by contract or in the absence 
of such contract, by the fifteenth day of the 
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month next following the month - for whica 
it is payable. 

(2) Where the landlord does not accept 
any rent tendered by the tenant within the 
time referred to in sub-section (1) or where 
there is bona fide doubt as to the person or 
persons to whom the rent is payable, the ten- 
ant may deposit such rent with the Court 
and such deposit of rent shall be a full dis- 
charge of the tenant from the Naoiy to pay. 
rent to the landlord. 


(3) The deposit shall be. "accompanied 
by an application by the tenant containing 
the following particulars, namely— 

(a) The accommodation for which the rent 


is deposited with a iption sufficient 
for identi the 
(b) the period for which the rent is de- 


posited; 
(c) the name and address öf the landlord 
or the person or persons claiming to be. 
entitled to such rent; 
the reasons and circtimstances for 
which the application for depositing, 
the rent is made. 


(4) The application hend to in sub- 
Se (3) shall bear a Court: fee stamp of 

Rs. 2/- and shall be accompanied by requisite 
postal stamps for sending the notice and 
a copy of application under sub-section (5). 

(5) On such deposit of the rent being 
made, the Court shall send notice of the de- 
posit by registered post acknowledgement due 
and also send a copy or copies of the appli- 
cation to the landlord or persóns claiming to 
be entitled to the rent with an endorsement 
of the date of deposit; and a copy of such 
notice shall be affixed on the notice board of 
the Court. 


(6) If an application E ‘made for the 
withdrawal of any deposit of rent, the Court 
shall, if satisfled that the applicant is the 
person entitled to receive the-rent deposited, 
order the amount of rent to be paid to him 
and such payment of rent shall be a full 
discharge of the court from all, liability to pay 
rent to the landlord: 


Provided that ‘no order for payment of 
any deposit of rent shall be made by the 
Court under this sub-section: without giving 
all persons named by the tenant in his ap- 
plication under sub-section (3), as claiming 
to be entitled to payment of ae rent, an 
oppo rtunity of being heard and such order 

be without prejudice to the rights of such 

ns to receive such rent being decided 
y a Court of competent jurisdiction. 


Explanation: For the purposes of this 
section and Ss. 19-B and 19-C, “the Court” 
With respect to any local area’ means any civil 
court which may be specially authorised by the 
State Government by notification in this be- 
half, or where no civil court is so authorised, 

_ @ the court of the Munsiff, and 

`A the court of the Civil J udge, where 
there is no court of Munsif having jurisdic- 
tion over area.” 


{d) 
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“Section 19-B— Time for deposit and 
effect of denosit made within time. No rent 
deposited under Section 19-A shall be con- 
sidered to have been validly deposited under 
that section, unléss the deposit is made with- 
in fifteen days of the time referred to in sub- 
section (1) of that section for payment of 
the rent; and the deposit made within the 
time aforesaid shall constitute payment of 
rent, to the landlord, as if the amount sis a 
ed had been validly tendered.” 


“Section 19-C— Saving as to expenses 
of rent and forfeiture of rent in deposit— 
(1) The withdrawal of rent deposited under 
Section 19-A in the manner provided therein 
shall not operate as an admission against the 
person withdrawing it of the correctness of 
the rent, the period of default, the amount 
due, or of any other facts stated in the ten- 
ant’s application for depositing the rent under 
the said section. 


(2) Any rent in deposit which is not 
withdrawn by the landlord or by the persons 
entitled to receive such rent shall: be forfeited 
to Government by an order made by the 
court, if it is not withdrawn before the ex- 
piration of three years from the date of post- 
ing of the notice of deposit. 

(3) Before passing an order of forfeiture 
the Court shall give notice to the landlord or 
the person or persons entitled to receive the 
rent in deposit by registered post acknowledge- 
ment due at the last known address of such 
landlord or person\or persons and shall also 
publish the notice on the notice board of the 
court and if the amount of rent exceeds one 
hundred rupees shall also publish it in any 
local newspaper.” 

7. These provisions were added in 
the Act in the year 1965 by the Amending 
Act No. XH of 1965 and they were intro- 
duced to ameliorate the lot of the tenants and 
save them from harassment by landlords. Sec- 
tion 19-A authorises the tenant from whom 
the landlord does not accept the rent tendered 
by him within time or where there is bona 
fide. doubt as to the person or persons to 
whom the rent is payable, ‘to deposit the rent 
in the Court which shall be treated to be 
the full discharge of the tenant from Habi- 
lity to pay rent to the landlord. Sue att 
tions (3), (4) and (5) lay down the ei 
as to how the application has to de 
and what it should contain, how notice has 
to be issued after deposit, ‘and provides for 
the payment of the amount of the landlord. 


8. Section 19-B relates to the time 
as to when the deposit can be validly made 
and the effect of deposit, if made within 
time. Section 19-C lays down that the with- 
, drawal of rent will not operate as an admis- 
sion as to the correctness of the facts stated 
by the tenant in his application for deposit. 
it also provides for the forfeiture of the 
amount to the Government, # it has not been 
withdrawn within three years. Sub-section (3) 
of this section again lays down that before 


Jorawar Mal v. Gyan Chand (Jain J.) 


- Mal. 


À LR. 


the Court passes an order forfeiting the 
amount to the Government a notice has to 
be given to the landlord in the manner pre- 
scribed in this section. The object of this 
notice is, as urged by Mr. Lodha, to give him 
a last opportunity to accept the rent. The 
question that needs be answered is as to whe- 
ther these provision’ permit the withdrawal of 
the money by the tenant who deposited the 
amount. There is no manner of doubt fhat 
Section 19-A, 19-B and 19-C do not say so. 
Mr. Mathur places reliance on Order 23, 
Rule 1, Civil P. C. Assuming for a moment 
that the provisions of Civil P. C. are appli- 
cable to the proceedings under the Act even 
then I am unable to see how Rule 1 of 
Order 23, Civil P. C. helps the tenant in this 
case. The application for deposit was made 
on 9-9-1970 by a tender. It was requested 
by the tenant in his application that the rent 

be deposited and it may be paid to Jorawar 
In pursuance to this, rent was deposit- 
ed and notice issued to Jorawar Mal. It was 
further prayed that it may be held, that the 
rent was validly tendered. As a matter of 
fact this was no job of the Munsif receiving 
the money. This position has been made clear 
by Jagat Narayan, J. as he then was, in 1972 
WLN 498 = (AIR 1973 Raj 22). Thej. 
amount that was offered by tender was de- 
posited. Thus the act was accomplished. 
Order 23, Rule t, Crvil Procedure Code does 
not contemplate in my opinion to undo what 
has been done or to return what has been 
deposited or spent. Order 23, Rule 1, Civil 
P. C. reads. as follows: 


“Rule 1: At any time after the institu- 
tion of a suit the plaintiff may, as against 
all or any of the defendants, withdraw his 
suit or abandon part of his claim. 

(2) Where the Court is satisfied— 

(a) that a suit must fail by reason of some 
formal defect, or 
(b) that there are other sufficient grounds 
' for allowing the plaintiff to institute a 
fresh suit for the subject-matfer of & 
suit or part of a claim, 

it may, on such terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or abandon part of a claim 
with liberty to institute a fresh suit in res- 
pect of the subject-matter of such suit or 
such part of a claim. 

(3) Where the plaintiff withdraws from 
a suit, or abandons part of a claim, without 
the permission referred to in sub-rule (2), he 
shall be liable for such costs as the Court 
may award and shall be precluded from 
instituting any fresh suit in respect of such 
subject-matter or such part of the claim. 

(4) Nothing in this rule shall be deem- 
ed to authorise the Court to permit one of 
several plaintiffs to withdraw without the con- 
sent of the others.” 

9, Under this rule the tenant could 
have asked the court that he did not want 
to press the prayer that he had made. The 
tule does not. permit him to take the money 
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back which was deposited in the Court by 
ender. The matter which was pending at 
that time when the tenant made the applica- 
tion under Order 23, Rule 1, Civil P. C. was 
only this much as to whether the amount was 
tendered validly by the tenant to the landlord. 
He could have very well withdrawn this 
prayer. I am also unable to accept the con- 
tention submitted by Mr. Lodha on the ex- 
treme that the Court had no power to order 
the refund of the money deposited by the 
tenant since it is not covered by the pro- 
visions of the Act referred to above. It is 
true that Ss. 19-A, 19-B and 19-C do not con- 
template that power. But I very well see 
that a situation may arise when the refund 
of the money deposited by the tenant may 
become necessary. I am not prepared to hold 
that the Court is powerless in not ordering 
the refund of the money deposited by a ten- 
ant in any circumstances. To illustrate my 
point there may be a case where the tenant 
settles the dispute with the Iandlord out of 
Court and pays him the money due to him 
out of Court. The money deposited by him 
earlier under Section 19-A will have to be 
refunded in these circumstances. Again, after 
the expiration of three years a notice will have 
to go to landlord to give him the last op- 
portunity if he is prepared to accept the rent. 
The Court may not like to forfeit the amount 
of rent to the Government looking to the cit- 
cumstances of the case or the financial con- 
dition of the tenant. The Court can pass an 
order that the amount deposited by the ten- 
ant may be returned to him. In this view 
of the matter I am unable to hold that the 
Court has no such power as suggested by 
Mr. Lodha relating to the return of the 
money to the tenant who has once deposited 
in the Court, 


10. Next question that deserves con- 
sideration is as to whether the two Courts 
below were right in allowing the application 
of withdrawal filed by the tenant. On the 
perusal of the application dated 25-9-1972 I 
find that no reasons have been given by the 
tenant as to why he claimed the withdrawal. 
The only fact stated by him in the application 
is that the opposite party has raised some 
technical objection. As to what the techni- 
cal objection was, has not been stated, and 
on this ground he claimed the return of the 

oney. This power which I have held above 
vests in the Court cannot be exercised merely 
on the whim of the tenant. In this case he 
made the deposit on 9-9-1970 and in sub- 
sequent months, which deposit comes to nearly 
Rs. 1,800/-. Mere asking for the return of 
the money for mo good or cogent reason 
could not have been allowed. The twa 
Courts below granted the application on the 
assumption that he had a right to withdraw 
his application and accordingly the money, by 
mere asking under the provisions of Order 23, 
Rule 1, Civil P. C. I am unable to endorse 
this view and in my opinion and for the rea- 
sons recorded above the Court has power to 
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order refund in certain circumstances, but it 
can exercise its power only for good reasons. 
In the present case there being no reason 
whatsoever the tenant is not entitled to claim 
the refund of the money deposited by him; 
under Section 19-A of the Act. 

11. One of the contentions of Mr. 
Mathur is that when the rent is deposited 
under Section 19-A the title to the money 
does not pass to the landlord. He drew my 
attention to the tender form and the rules 
relating to the deposit. I am unable to accept 
this contention on the simple ground that 
a tenant deposits the rent under Section 19-A 
of the Act. He has to mention in his ap- 
plication by virtue of Section 19-A (3) (c) as 
to whom the amount is payable. I, however, 
accept that the money thus deposited does 
not, ipso facto, become the property of the 
landlord but at the same time the tenant has 
no hold over it since he had deposited the 
money within special provisions of the Act 
to be paid to the person specified by him. 
The landlord of course has a right to with- 
draw the money. Section 19-A (6) has also 
been relied upon but in my opinion it does 
not help him. It is true that the landlord 
has to make an application for withdrawing 
the money. It does not, however, lend sup- 
port to the argument that the tenant can also 
withdraw the money at his choice. As dis- 
cussed above the money thus deposited will 
remain in deposit unless it is forfeited to the 
Government by an order of the Court, which 
order cannot be passed without once again 
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‘giving a notice to the landlord within the 


meaning of Section 19-C (3). 


12. Another argument of Mr. Mathur 
that deposit of rent in Court is only an offer 
is hardly tenable. It has been noticed above 
that he deposits the rent under the provisions 
of Section 19-A of the Act making it pay- 
able to the landlord. It remains deposited in 
the Court irrespective of the fact that the 
landlord accepts it or not. 


13. In the result the revision applica- 
tion succeeds in part. Order passed by the 
two courts below permitting refund of the 
amount of rent to the tenant is set aside. In 
the circumstances of the case there will be 
no order as to costs. 

Revision allowed in part. 
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Second Appeal No. 141 of 1974, Dj- 
6-2-1975.* 
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*(Against judgment and decree passed by 
Chandra Shekhar Goyal Addl Dist. J. 
Churu, in Civil Appeal No. 76 of 1971, 
D/- 17-12-1973). 


CS$/CS/B91/75/CWM 


148 Ral. [Prs. 1-5] 


(A) T. P. Act (1882), Ss. 167, Para 1 
and 105 — Tenancy-at-wilt -— What is — Pro- 
vision of annual rent —- Effect — No regis- 
tered lease deed required — Rent note admis- 
sible in evidence — (Registration Act (1908), 
S. 17 @) @). 


A tenancy where the tenant had agreed 
to vacate the premises whenever the land- 
lord should desire him to do so, is a ten- 
ancy-at-will and the mere fact that the rent- 
note provided for payment of rent per annum 
does not and cannot make any material dif- 
ference, A recital of annual rate of rent in 
a lease deed does not constitute it as one re- 
serving a yearly rent. No registered lease deed 
is required in such a case and the rent note 
is admissible in evidence. ILR (1963) 13 Raj 
980, Rel. on. (Para 6) 


(B) T. P. Act (1882), S. 107, Para 2 —. 
Proof 


Suit for ejectment — of tenancy — 
Admission made in rent note — Absence of 
allegation of oral agreement 
delivery of possession in plaint — Effect. 
Where registered lease deed is not Te- 
quired by law and a rent-note is admissible 
in evidence, the admission or acknowledge- 
ment made: therein by the tenant that he is in 
occupation of the premises in the capacity of 
tenant is certainly a good type of evidence 
and the At ert landlord would be perfectly 
within rights to use such an admission 
and acknowledgement to establish the case of 
tenancy between him and the defendant. The 
plaintiff is not liable to be non-snited merely 
because he has not said in so many words in 
the plaint that there was an oral agreement 
of lease between the parties accompanied by 
delivery of possession. AIR 1943 Lah 127 
- (FB), Rel. on. (Paras 9 and 10) 


(© T. P. Act (1882), S. 107, Para 2 — 
Delivery of constructive possession. 

It is not necessary that delivery of pos- 
session must be physical at the time of the 
agreement, Delivery of constructive posses- 
sion is quite sufficient for the purpose of 
Section 107. AIR 1943 Lah 127 (FB), Rel. 
on. (Para 12) 

This principle holds good also in cases 
where a person may have trespassed on the 


plaintiffs land and on being asked to vacate | 


the same, he may a to continue in pos- 
session as a tenant of the plaintiff and in case 
he does so-and executes a document in 
acknowledgement of his. possession as a ten- 


ant, it should be considered as delivery of - 


possession by a landlord to ‘his tenant. So 
also a person may be in occupation of certain 
premises as a licensee and subsequently if he 
enters into a contract of tenancy with the 
owner, in such a case also, delivery of posses- 
sion will be deemed to have ‘taken place even 
though there is no physical delivery at the 
time of entering into the contract. 
(Paras 12, 13) 
(@) T. P. Act (1882), S. 105 — No rent 
proved to have- been paid by defendant to 
landlord plaintiff — Circumstance is not com- 
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accompanied by- 


ALR 


chusive to shoy that defendant is not tenant. 
(Para 14) 

Œ) T. P. Act (1882), S. 106 — Tenancy- 
at-wil — Section is not applicabk. 

Where the agreement between the par- 
ties is to the effect that the tenancy should be 
determinable by either party at any time, 
there is clearly a contract to-the co with- 
in the meaning of Section 106 and the provi- 
sions of that section would not apply to- such 
tenancies. (Para 15) 
Cases Referred: maar ep Paras 
ILR (1963) 13 Raj 980 = 1963 Raj LW tl 
AIR 1955 Raj 167 = 1955-Raj LW 129 7 
ae 475 = 1954 All WR ia 


A Ee a D EA pe nee) 
, 9, 

R. S. Kejriwal, for Appellant; S. C 
Bhandari, for Respondents. 

JUDGMENT :— This is a defendant-ten- 
ant’s second appeal arising out of a suit for 


-arrears of rent and ejectment in respect of a 


Nohra in the town of Churu. The case set 
out in the plaint was that the Nohra in ques- 
tion was rented out by Kishanlal, father of 
the plaintiffs, to the appellant on 24-7-1952.on 
an yearly rent of Rs. 4/- by a rent note Ex. 1 
executed by the defendant in favour of 
Kishanlal. The plaintiffs terminated the- de- 
fendant’s tenancy by a notice dated 10-10- 
1967 marked Ex. 4 and thereafter filed the 
present suit on 5th February, 1968, claiming 
ejectment on grounds of default in payment 
of rent, personal necessity and denial of the 
ee title by -the defendant. A decree 
or Rs. 12/- being three years’ rent was also 
claimed. 

2. The defendant denied relationship 
of landlord and tenant between him and the 
plaintiffs. He also denied the execution of 
the rent-note and asserted his own title to the 
Nohra. Admissibility of the rent-note was 
also challenged on the ground that it was 
not properly stamped and had not been re- 
gistered. 


3. After. recording the evidence pro- 
duced by the parties the learned Munsif, 
Churu, decreed the plaintiffs’ suit as prayed. 
Appeal filed by the defendant was ‘also dis- 
missed the Additional District Judge, 
Churu. ence the defendant has come in- 
second appeal to this Court. 

4, Learned counsel for the Nant 
has urged, in the first instance, that relation- 
ship of landlord and tenant between the plain- 
tiffs and the defendant is not established. 
In this connection he has argued that the 
rent-note Ex. 1 is not admissible in evidence 
and that no oral agreement of tenancy had 
been set up by the plaintiffs at any stage nor 
it is established that the plaintiffs had deli- 
vered possession of the Nohra to the de- 
fendant. , 

5. So far as the question of execution 
of rent-note Ex. 1 is concerned the trial court 
on a consideration of the evidence produced 
by the parties came to the conclusion that 
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execution of the rent-note Ex. 1 by the de- 
fendant is fully proved. This finding was not 
challenged by the defendant in the lower 
appellate court. 


6. As tegards admissibility of the rent- 
note Ex. 1 it may be noted that the rent 
has been mentioned therein as Rs. 4j- per 
year. There is no duration of lease fixed in 
the rent-note, but there is a condition that the 
defendant will have to vacate the premises 
whenever called upon to do so by land- 
lord. Such a tenancy need not be in writing 
and registered. In this connection reference 
may be made to Kushal Raj v. Mst. Mooli 
Bai, ILR (1963) 13 Ral 980, wherein it was 
held that a tenancy like the present where 
the tenant had agreed to vacate the premises 
whenever the landlord should desire him to 
do so, is a tenancy-at-will and the mere fact 
that the rent-note provided for payment of 
rent per annum does not and cannot make 
any material difference. It was further ob- 

served that, recital of annual rate of rent 
in a lease deed did not constitute it as one 
reserving a yearly rent. I respectfully agree 
with the observations made in the case re- 
ferred to above and hold that no registered 
lease deed was required in the present case 
yy the rent-note Ex. | is admissible in evi- 

nce. 


T Learned counsel for the appellant 
also urged that ‘Kabuliat’ or a rent-note can- 
rot be made a basis of the suit and no oral 
agreement accompanied by delivery of posses- 
sion had been pleaded and proved by the 
plaintiffs. It is submitted that a Kabuliat can 
be used only as a corroborative piece of evi- 
dence and not as a basis of the suit. In sup- 
port of this contention he has relied eo 
Banarsilal v. Shri Bhagwan, 1955 Raj LW 
129 = (AIR 1955 Raj 167). 


8. After an exhaustive examination of 
the case law on the point the learned Judge 
observed in the ruling referred to above that 
undue stress should not be laid on construc- 
tion of pleadings in a suit like the present one 
when defendant has fair notice of the 
case which has been put up by the plaintiff. 
The learned Judge goes on to observe that 
it cannot be denied that in cases where there 
is no registered lease-deed it should be men- 
tioned in the plaint that there was an oral 
agreement about the lease between the land- 
lord and the tenant followed with the deli- 
very of possession of the property. The suit 
should not simply be based on an unregis- 
tered rent-note because it can be used only 


in corroboration of the said oral agreement 
but the necessity of such a formality should - 


not be over-stressed. Further on, the learn- 
ed Judge has also observed that ordinarily a 

rent-note is executed after an oral agreement 
about the lease between the parties and in 
accordance with this presumption the learned 
Judge without any specific pleadings on the 
point held that in that case the rent-note was 
simultaneously executed after an oral agree- 
ment, In this connection I would like to refer 
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to Shiv Dulare Lal Shah v. Anant Ram,. AIR 
1954 All 475. It was held in that ruling that 
the circumstances that the execution of 
the ‘Kabuliat’ by the lessee, the handing over 


-of the .“Kabuliat’ in original to the lessor and 


the lessor thereupon putting the lessee in pos- 
session can lead only to one conclusion that 
there must have been an oral agreement be- 
tween the lessor and the lessee agreeing to 
the terms on which the lessee was being put 
in possession of the property. ' 


9, There is yet another aspect of the 
case to which I am tempted to. refer. The 
moment it is held that a registered lease deed 
is not required by law and a rent-note like 
the one in the present case is admissible in 
evidence, the admission or acknowledgement 
made therein by the tenant thatthe is in oc- 
cupation of the premises in the capacity of 
tenant is certainly a good type of evidence 
and the plaintiff would be perfectly within 

his rights to use such an admission and 
acknowledgment to establish the case of ten- 
ancy between him and the defendant. I am 
fortified in this view by a Full Bench deci- 
sion of the Lahore High Court in Mohanlal v. 
Ganda Singh, AIR 1943 Lah 127 wherein # 
was held that,— 

“A rent deed (not compulsorily registrable 
under the Registration Act) executed by a 


‘tenant in favour of a landlord, if not regis- 


tered, can be relied upon to ‘establish the 
relationship existing between the parties, For 
it contains an admission or an acknowledg- 
ment by the person attempted; to be made 
liable and should be the very best evidence 
that one can possibly have as to the oral 
agreement of a lease and a Court is not pre- 
vented from looking into it for this purpose.” 


10. In this view of the; matter I am 
unable to accede to the learned counsel’s sub- 
mission that the plaintiff is liable to be non- 
suited merely because he has not said in so 
many words in the plaint that.there was an 
oral agreement of lease between the parties 
accompanied by delivery of possession. J 
may, here, state that the cases relied upon 
by the learned counsel for the appellant to 
show that the ‘Kabuliat’ is inadmissible in 
evidence pertain to lease for;more than a 
year, which are compulsorily registrable under 
Para 1. of S. 107 of the Transfer of Property 
Act and have, therefore, no application to the 
facts and circumstances of the present case. 
Therefore, I do not consider it necessary to- 
discuss those cases. 


11. Another contention of the learn- 
ed counsel for the appellant is that there is 
no evidence that the appellant was put in pos- 
session of the ‘Nohra’ in question by Kishan- 
lal and that there is evidence on record that 
the defendant had been in possession of the 
same since long before the execution of the 
rent-note Ex. 1. -i 


12. It appears that plaintiff Kamal 


- Kumar son of Chiranji Lal (P. W. 2) was 


very young, aged about 8 years at the time 
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of the execution of the rent-note and, there- 
fore, is not able to depose how and in what 
way possession of the Nohra was delivered 
ta the defendant. It is true that the defend- 
ant has stated that he had been in posses- 
sion of the Nohra for a very long time, but 
at the same time he has utterly failed to 
establish his ownership to it. Ome can con- 
ceive of circumstances when actual physical 
delivery of possession may not take place at 
-the time the rent-note is executed. For in- 
‘stance if the tenant is already in possession 
in some capacity it would be an- empty for- 
mality that he should be asked to vacate his 
possession once and then take it back in 
pursuance of the contract of tenancy. In 
AIR 1943 Lah 127 (FB) it was observed that 
it is not necessary that delivery of possession 
must be physical at the time of the agree- 
nt. Delivery of constructive possession is 
quite sufficient for the purpose of Section 107. 
that case the tenant was a mortgagor al- 
ready in occupation of the premises when he 
executed the rent-note in favour of the plain- 
tiff. But this principle holds good also in 
cases where a person may have trespassed on 
the plaintiffs land and on being asked to 
vacate the same, he may agree to continue 
in possession as a tenant of the plaintiff and 
in case he does so and executes a document 










tenant, I fail to understand why it should 
ot be considered as delivery of possession 
by a landlord to his tenant. So also a per- 
son may be in occupation of certain pre- 
mises ag a licensee and subsequently if be 
enters into a contract of tenancy with the 
owner, in such a case also, deliv of pos- 
ion will be deemed to have ta 
even though there is no physical delivery at 
the time of entering into the contract. 


13. Now, in the present case there is 
nothing to show that the defendant had been 
in occupation of the Nohra in question as 
an owner or that he had subsequently acquir- 
ed ownership. In absence of any evidence 
to that effect, admission made by him in the 
rent-note that he had taken the Nohra on 
rent from the plaintiffs, is the best evidence 
to establish relationship of landlord and ten- 
ant between him and Kishanlal (father of the 

laintiffs) unless he is able to show that he 
made that admission under some mistake, mis- 
resentation, fraud, coercion or undue 
influence, which may go to vitiate the contract. 
75 tbis view of the matter, assuming for argu- 
s sake, that the defendant was already 
i poed oE the NOR. he will be deemed 
to have been put in the possession of, the 
game as a tenant by Kishanilal when he 
executed rent-note Ex. t.in Kishanlal’s favour 
and admitted to remain in occupation oa the 
premises as his tenant. 


14. It was also argued by the learned 


counsel for the appellant that relationship of. 


landlord and tenant is negatived by the’ fact 
that the defendant had not paid a single farth- 
ing rent ever since he executed the 
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rent-note Ex. 1. This is correct that no rent is 
proved to have been paid. But this circum- 
stance is not all conclusive to show that the 
defendant is not a tenant. It may not be out 
of place to point out that the rent agreed was 
nominal—a paltry amount of Rs. 4/- per year, 
and I find force in, the submission made by 
the learned counsel for the respondents that 
the plaintiffs were living out of Churu for 
earning their livelihood and, therefore, they 
did not care to file a suit for recovery of 
arrears of rent which constituted a small sum. 
Apart from that, as I have already observed 
above, this’ circumstance by itself cannot 
negative the proof of tenancy furnished by 
the rent-note Ex. 1. 


15. Lastly it was contended on behalf 
of the appellant that notice for termination of 
tenancy was bad, as it did not fulfil the re- 
quirements of Section 106 of the T. P. Act. 
As already stated above, there is a specific 
clause in the rent-note Ex. | that the land- 
lord will be entitled to evict the tenant at any 
time he likes. Such a tenancy would be a 
tenancy-at-will. It is well ed that where 
the agreement between the parties is to the 
effect that the tenancy should be determinable 
by either party at any time, there is clearly a 
contract to the contrary within the meaning 
of Section 106 of the T. P. Act and the pro- 
visions of that section would not apply to 
such tenancies. Learned counsel for the res- 
pondents submitted that even if the provi- 
sions of Section 106 are applied, the tenancy 
was terminated with the expiry of the end of 
the month of tenancy and, therefore, too the 
notice is valid. But in view of the conclu- 
sion to which I have come that Section 106, 
T. P. Act, does not apply. I do not consider 
it necessary to examine this argument. 

16. No other point was pressed. 

17. The result is that this appeal is 
dismissed with costs. 

18. Learned counsel for the appellant 
prays for certifying the case to be a fit one 
for appeal under Section 18 (2) of the 
Rajasthan High Court Ordinance, 1949. The 


prayer is disallowed. 
Appeal. dismissed. 


- 
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Gulam Abbas, Appellant v. Shri Kalyan 
Finance Co., Ajmer and others, Respondents. 
‘6 aia Appeal No. 26 of 1971, DJ- 21-1- 

75. . 

(A) Civi P. C. (1908), S. 149 — Discre- 
tion under S. 149 to allow Court fee to be 
ee at any stage —— Principles for exercise 

of discretion tndicated. 

The discretion under Section 149 to 
allow court-fee to be paid at any stage being 
judicial has to be exercised like any other 
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judicial discretion and cannot be exercised in 
favour of a party who has not acted bona fide 
or was not under any honest mistake or doubt 
and the words “bona fide” or “good faith” 
have to be taken in the sense contemplated. by 
the General Clauses Act and not as under ths 
Limitation Act and where there has been a 
mistake not attributable to any mala fides the 
Court may be justified in condoning the delay 
on reasonable terms and the discretion is nor- 
mally expected to be exercised in favour of 
a litigant except in cases of confumacy or 
peiye mala fides or reasons of a similar 

ind. (Para 8) 

(B) Civil P. C. (1908), S. 149 — Comt 
exercising discretion under §. 149 im favour 
of a party — Other party is not deprived of 
any vested right. 

Where the Court exercises the discretion 
under Section 149 in favour of a party it does 
not thereby deprive the other party of any 
of the vested rights, as, such right might be- 


_ come vested only when either there is no 


application under Section 149 or when such 
application is filed the discretion is not ex- 
ercised in favour of the party making the 
application. AIR 1953 SC 431 and AIR 1957 
Raj 367, Rel. on; Case. law ref. 

(Para 11) 


(O) Civ P. C. (1908), S. 149 and O. 7, 
R. 11 (c) — Distinction — Deficiency in court- 
fee on memo of appeal — Court has discretion 
under S. 149 to aHow court-fee to be paid 
at any stage. 

Unlike Order 7, Rule 11 (c) where the 
Court is bound to grant some time to supply 
the deficient court-fee, there is no such obliga- 
tion on the Court to grant time for making 
good the deficiency in court-fee on a mem- 
orandum of appeal and therefore, in such a 
case the court has a discretion under Sec- 
tion 149 to allow court-fee to be paid at any 
stage. aaa (Para 8) 


(D) Cirit P. C. (1908), S. 149 — Appeal 
filed within time — Court-fee Stamp on judg- 


condone delay made subsequenfiy on 
of bona fide mistake of junior counsel — 
Delay held should be condoned. AIR 1953 
SC 431 and AIR 1957 Raj 367, Rel. on. Case 
Law Ref. (Paras 2, 11) 
Cases Referred: Chronological Paras 
AIR 1975 Punj 1 = 76 Pun LR 451-.(FB) 
AIR 1972 SC 2379 = (1973) 2 SCJ 543 
AIR 1971 Panj 461 = 73 Pun LR 82 
AIR 1970 SC 1953 = (1970) 2 SCR 90 
AIR 1969 SC 575 = (1969) 1 SCR 1006 
AIR 1969 Punj 308 

AIR 1968 Bom 309 = 70 Bom LR 50 

AIR 1968 Delhi 183 = 70 Pun LR (D) 7 
AIR 1962 SC 361 = (1962) 2 SCR 762 
AIR 1961 SC 882 = (1961) 3 SCR 763 
AIR 1957 Raj 367 = 1957 Raj LW 354: 5, 
AIR 1956 Alf 63 == ILR (1956) 1 All 156 
ILR (1955) 5 Raj 608 EF 
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Hastimal, for Appellant; B. K. Rastogi, 
for Respondents. : 
JUDGMENT :— The case is before me 
for the disposal of an application moved by 
learned counsel for the appellant on 13-12- 
1974 under S. 149 of the C. P. C. read with. 
S. 5 of the Rajasthan Court-fees Act for 
allowing time to the appellant for making up 
deficiency of court-fee. The application came 
to be made under the following circumstances: 


2. The appellant filed the appeal on 
2-1-1971 against the judgment and decree of 
the Senior Civil Judge, Ajmer dated 27-7-1970. 
The Office found that the appeal was filed 
within time, but it noticed that the certified 
copies of the judgment and decree did not 
bear court-fee stamp; the cotrt-fee stamp re- 
quired being of Re. 1/- & Rs. 1.50 paise res- 
pectively. The case was ordered to be put 
up on 18-2-1971, but as the :deficiency of 
court-fee was not made good the case was 
ordered to be put up on 10-3-1971. On 10-3- 
1971, Shri Dalpat Raj, one of the counsel for 
the appellant, was present, but as the defects 
had not been removed the case was ordered 
to be put up before the Registrar on 5-4-1971. 
Before this date, however, the. deficiency of 
Rs. 2.50 paise in court-fee was made good and 
accordingly the case was ordered to be listed 
for admission in court. On 28-4-1971 the 
appeal came up for admission before 
Bhargava, J. who admitted the same and 
ordered the issue of notices to the respond- 
ents. The appeal remained in the Office for 
the service of the respondents and was 
eventually listed for hearing in court on 12-9- 
1973 before Modi, J. who ordered that it be 
put up before another Bench. Accordingly 
the appeal was put up before me on 8-10-1973. 
It was adjourned at the request of the learn- 
ed counsel for the respondents. Eventually 
for one reason or the other the appeal was 
not heard by me till 5-12-1974. Learned 
counsel for the respondents raised a preli- 
minary objection on the date that the appeal 
was by time inasmuch as the defici-| 
ency in the court-fee to the extent of Rupees 
2.50 paise was made good after the period of 
limitation had expired. Learned counsel for 
the respondents emphasised .that not only 
there had been no application for condona- 
tion of delay, but there was’ no sufficient 
cause either for condoning the delay. He 
invited attention to Jai Bhagwan’ v. Om 
Prakash, AIR 1969 Punj 308 in support of 
his preliminary objection. Eearned counsel 


for the appellant prayed for an adjournment 
to meet this objection. ‘The case was, there- 
fore, adjourned. - 
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3. It was in the above circumstances 


that the present application under Section 149 
of He Code of Procedure came to be 
moved. 


4, Learned counsel for the respond- 
ents has vehemently opposed this application. 
He submits that the delay in ae the deficit 
court-fee should not be condon The ap- 
pellant, according to him, had not shown suf- 
ficient cause for the condonation of the delay. 
Attention of the learned counsel was drawn 
to the defects pointed out by the Office as 


back as on 10-3-1971 when Shri Dalpat Raj 
was present. 
5. The arguments on either side have 


travelled far and wide. The gist of submis- 
sions made by learned counsel for the ap- 
pellant is that the Court had admitted 
appeal and, therefore, by implication it has 
condoned the delay. There was further bona 
fide mistake on the part of the learned commn- 
sel for the appellants the Court should be 
liberal in condoning such delay. No right 
can be said to have been vested in the res- 

dents in such a case where delay is to 

condoned under Section 149 of the Code 
of Civil Procedure. The term “good faith” 
while applying Section 149, Civil P. C. has 
to be construed according to the General 
Clauses Act and not according to the Limita- 
tion Act. Learned counsel for the appellant 
referred me to, Amar Singh v. Chaturbhuj, 
1957 Raj LW 354 = (AIR 1957 Raj 367); 
Jagat Ram v. Kharaiti Ram, AIR 1938 Lah 
361 (FB); Custodian, Evacuee Property v 
Rameshwar Dayal, AIR 1968 Delhi 183: 
Ganesh Prasad v. Narendra Nath, AIR 1953 
SC 431; Jagannath v. Ram Dolarey, AIR 1956 
All 63 and Mata pn v. A. Narayanan, AIR 
1970 SC 1953. 


' 6 On the other hand, learned counsel 
for the respondents. contended that the case 
of there being bona fide mistake on the part 
` of the learned counsel for the appellant was 


not pleaded in the application, nor were there | 


any circumstances put forth for the condona- 
tion of the delay. Then it was submitted that 
the delay in making good the deficiency in 
court-fee had not been reasonably explained. 
ia any rate, according to learned counsel, 
P TE after learned counsel was apprised 
fects and before he made good the 
a e not been explained. Indeed, 
according to him, there was not a word of 


explanation regarding the same in the ap- 


plication under consideration. 

| jl ne ; ead ee 
ap va counsel for 
the ondents argued that there could hei 
no application of the mind to the 
of defects as at that stage the learn Judge 
was not invited to go into the question: nor 


was the dent, according to learned 
counsel, precluded from contesting this ques- 
tion. Learned counsel Telied on Shakuntala 


AIR 1969 SC 575; 
Bikram Das v. Financial Commr., Revenue, 


Gulam Abbas v. S. K. Finance Co. (Kan Singh J.) 
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Punjab, AIR 1975 Punj 1 (FB) for his sub- 
mission. The learned counsel cited a num- 
ber of other cases, such as, Balkaran Rai v. 
Govind Nath Tiwari, (1890) ILR 12 All 129 
(FB); Bua Ditta v. Ladhamal, ‘AIR 1919 Lah 
63; Basawwa v. Limbawwa, "AIR 1968 Bom 
309; Mahant Ram Das v. Ganga Das, AIR 
1961 SC 882; Saeed Ahmad v. Karam Singh, 
AIR 1949 Lah 121; Smt. Amar Kaur v. Iqbal 
Singh, AIR 1971 Punj 461; Jodhraj v. Kesho 
Deo, ELR (1955) 5 Raj 608; M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2379 and Ramlal 
v. Rewa Coalfields Ltd., AIR 1962 SC 361 for 
showing that the delay should not be con- 
doned as a matter of course. The Court has 
a discretion under Section 149, Civil P. C. no 
doubt, but that discretion should be exercised 
in favour of a party who is able to show 
sufficient cause for the delay and’ in the 
present case, maintains learned counsel, no 
sufficient cause has been shown for the delay 
in making good the deficiency in court-fee. . 


8. Now Section 149 of the Code of 
Civil Procedure provides that where the whole 
or any part of any fee prescribed for any 
document by the law for the time being in 
force relating to court-fee has not been paid, 
the Court may, in its discretion, at any stage 
allow the person, by whom such fee is pay- 
able, to pay the whole or part, as the case 
may be, of such court-fee and upon such 
payment the document ‘in respect of which 
such fee is payable shall have the same force 
and effect as if such fee had been paid in 
the first instance. Articles 5 and 7 occurring 
in the second Schedule of the Rajasthan 
Court-fees Act provide that the judgment and 
decree shall bear a court-fee stamp of Re. 1/- 
and Rs. 1.50 paise respectively. Learned 
counsel do not contest that the judgment 
and decree were i to bear a court- 
fee stamp. Unlike Order 7 Rule 11 (c), Civil 
P. C where the Court'is bound to grant 
some time to supply the deficient court-fee 
there is no such obligation on the Court to 
grant time for making good the deficiency in 
court-fee on a memorandum of appeal. 
Therefore, in such a case the Court has a 
discretion under Section 149, Civil P. C. to 
allow court-fee to be paid at any stage, The 
discretion being judicial has to be exercised 
like any other judicial discretion. The discre- 
tion cannot be exercised in favour of the 
party who has not acted bona fide or was 
not under any honest mistake or doubt. It 
is also evident that the word “bona fide” or 
“good faith” has to be taken in the sense 
contemplated by the General Clauses Act and 
not as under the Limitation Act. The 
definitions under the Limitation Act will be 
applicable when the delay is to be condoned 
unit any provision of the Limitation Act. 

A party who had been negligent is not en- 
titled to the exercise of the Court’s discre- 
tion in his favour, nevertheless the Court has 
to take note of frailties of human mind. 
Where the Court is satisfied that there has 
been a mistake not attributable to any mala 
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des, the Court may be justified in condon- 
the delay on reasonable terms. The dis- 
tion vested urider Section 149, Civil P. C. 
is normally expected to be be exercised in favour 
of the litigant except in cases of contumacy 
is fides or reasons of a similar 


9, lo a Aha al ela 
the present matter. In the application the 
appellant takes the stand that the judgment 
and decree sheets were not stamped with re- 
quisite court-fee by a bona fide mistake. It 
was further submitted that the Court had 
thereafter admitted the appeal and thus it 
had condoned the paren by implication. Fur- 
ther, proceeds the application, respondent ap- 

in Court on several 
this objection had not been taken. Even when 
the. stay application was argued and an ad 
interim stay was pranted on certain condi- 
tions the objection was not taken. In the 
rept it was submitted that even if the 
‘delay be not taken to have been impliedly 
condoned such delay be now condoned be- 
.cause of the bona fide mistake of the counsel 
for the appellant. In 1957 Raj LW 354 = 
(AIR 1957 Raj 367) Modi, J. observed: 


“When a party pays deficit court-fees 


beyond the time fixed, and has not asked the - 


court to extend the time, but the court never- 
theless admits the ap and receives the fee, 
the only BEN TA terpretation is that the 
court has implicitly, though not explicitly 
extended the time, and this it can do within 
the meaning of Section 149 even though the 
period of limitation has expired.” 
In that case the facts were that the limitation. 
for the filing of ap expired on the -day 
the appeal was filed on insufficient court-fee 
before the District Judge. The Court, how- 
. ever, did not reject the memorandum of 
appeal. On the following day the deficiency 
was made good and the stamp was cancelled 
and accepted by the Office of the District 
Judge, The District ary = however, rejected 
i appeal being barred by time. On appeal 
High Court held that when the memoran- 
dita of appeal qu ‘fled twas cpen io the 
District Fudge to reject t at once as the 
document was insufficiently stamped and if 
he did not do so, it was open to the District 
Judge to allow the deficiency to be made 
good, whether the document has been ac- 
cepted by inadvertence or expressly under 
Section 149, Crvil P. C. 


10. In AIR 1953 SC 431 their Lord- 
ships of the Supreme Court held that the 
question of payment of court-fee is primarily 
a matter between the Government and the 
person concerned and, therefore, where the 
- High Court in the exercise of its discretion 
allows the appellant to amend his memoran- 
dum of appeal and grants time for payment 
of deficient court-fee under Section 149, Civil 


P. C. the other party cannot attack the order 


on the ground that it takes away his valu- 
able right to plead the bar of limitation. None 
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occasions, but - 
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of the other cases lays down a contrary 
principle. 

11. ° As already observed by me, the 
question is one of exercise of ' ion on 
sound principles and where the, Court is ex- 
ercising its discretion in favour of a party 
under S<ction ig Civil P. C. it is not there- 


CES igh en EAE 


t become vesi- 


ed only when either there is no application: 


under Section 149 or when such an applica- 
en is my jae ao Sn erage es 
vour O e ri g under 

tion 149, Civil P. C. Fkə Office order dated 
10-3-1971 shows that ths case was ordered 
to be put up before the Registrar on 5-4- 
On 24-1971 learned counsel for the 
appellant had made good the deficiency. On 
2-4-1971 the Cflice reported that ths defects 
had been removed and on the same day the 
Deputy Registrar set down the appeal for 
admission in Court. The appellant bad paid 
in ali the court-fee of Rs. 1060/- on the mem- 
orandum of a . There was a deficiency 
of Rs. 2.50 only concerning the judgment and 
decree sheet. The application is sup 

by the afidavit of Dalpat Raj he 
laboured under a bona fide error and, there- 
fore, could not affix the stamp on the judg- 
ment and decree. The appellant had provided 
sufficient funds to his counsel. The counsel 
was a junior counsel who was handling ths 
brief and fit is understandable that he was 


not quite conscious and had committed mis- 


take in not stamping the judgment and decree 
sheet with court-fee stamp which involved 
a paltry sum of Rs. 2.50 paise. If the appeal 
is thrown out on this ground, to my mind, 
it will be no justice, 


12. In the circumstances I hereby con- 
done the delay, but the respondents should 
be com with costs. ` 


re ee I hereby condone the 
delay d the deficiency in court- 
i “bat this a on the condition that 

the appellant pays Rs. 100/- as costs to learn- 
ed counsel for the respondents. Fifteen days 
time is allowed for the payment of costs. 


Order accordingly. 
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Miss Bedlani, Appellant v. A. Hooge- 
werfe and others, Respondents. 

Second Appeal No. 142 of 1973, 
17-1-1975.* 


(A) Civil P. C.. (1998), : Ss. 100-101. — 
Question of fact — | 


If and when can be taken into constderation. 


ora judgment and decree passed by ` 
Bansal Addi. Civil: J., Ammer, Dj- ` 


31- i 1973). 


D/- 


~ 


154 Rej. [Prs. 1-7] 


It cannot be laid down as a hard and fast 
rule that under no circumstances subsequent 
events taking place during the pendency of 
second appeal can be taken into considera- 
tion. In an appropriate case the Court can 
take notice of subsequent events to do com- 

lete justice between the parties. The Court, 
hoe must exercise its discretion with due 
care and caution, and a party ought to be 
allowed indulgence only on the basis of rea- 
sonably <redible material, as otherwise, it may 
give rise to unnecessary, prolonged and vexa- 
tious litigation. However, the Court will be 
justified in acting upon. such subsequent events 
as are admitted by both the parties, and have 
a material bearing on the decision of the 
case. Case law reviewed. {Para 12) 


(B) Civil P. C. (1908), O. 4, 


)s d 
Suit for ejectment of tenant — Question of 


Iendierd’s bona fide and reasonable necessity. 


Where there were three sets of accom- 
modation in the premises and the lower A 
pellate Court dealt with the case as if only 
one set was available to the landlord and his 
joint family though they used rooms in other 
sets also, held that the finding must be held 
as based on incorrect perspective and it would 
be proper to remand the a 


(Paras 17, 18). 


Cases Referred: Chronological Paras 
AIR 1974 SC 1178 == (1974) 1 SCC 675 11 
AIR 1974 SC 1596 = 1974 SCD 630 4 


AIR 1973 SC 171 = (1973) 2 SCR 172 10 


AIR 1973 Mys 317 = (1973) 1 Mys LJ 353 


8 
AIR 1973 Raj 303 = (1973) 5 Ren CJ 500 7 
(1965) Second Appeal No. 257 of 1965, Dj- 
9-8-1965 (Raj) ; 7 
AIR 1963 Rai 35 = 1962 Rai LW 629 7, 
AIR 1954 Mad 381 = 1953-2 Mad LJ 622 
AIR 1929 Bom 337 = 31 Bom LR 476 
AIR 1925 Bom 122 = 26 Bom LR 1217 
AIR 1922 Bom 109 = 23 Bom LR 972 
AIR 1921 Bom 34 = 23 Bom LR 850 
(1901) 3 Bom LR 227 = ILR 25 Bom 606 - 
(1881) ILR 6 Bom 113 


P. C. Mathur, for Appellant; C. K. Garg, 
for Respondents. 


JUDGMENT :— This is a defendant- 
tenant’s second appeal arising out of a suit 
for ejectment with respect to a portion of 
plaintiff-respondents’ house, situated in the 
city of Ajmer. The plaintiff-respondents No. 1 
Hoogewerfe is brother, and plaintiffs-respond- 
ents Nos. 2 and 3 are sisters. Plaintiff No. 1 
as well as plaintiff No. 3 are married. Plain- 
tiff No. 1 has five children, and plaintiff No. 3 
has one daughter. They are joint owners of 

e property in dispute. The plaintiff’s case 
is that the respondent-plaintiff No. 3 used to 
live at Mahu with her husband when the 
latter was posted there as a Railway Engine 
Driver,. and since he had retired from service, 
the premises in question were required by 
the plaintiffs for residence of respondent 
No. 3, and her family. i 


vovvebvoR 
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on 22-1-1974, the a 


ALR. 


2. The defendant denied the suit, and 
pleaded that there was enough accommoda- 
tion already available with the plaintiffs, and 
the suit had been instituted with a motive 
to increase the rent. l 

3. After recording the evidence pro- 
duced by the parties, the trial Court decreed 
the suit, and on appeal by the defendant the 
learned Civil Judge, Ajmer affirmed the judg- 
ment and decree by the trial Court. Hence, 
this second appeal 


4 A preliminary objection has been 
raised by the learned counsel for the plaintiff- 
respondents that the question of bona fide 
and reasonable necessity answered by the 
Courts below in favour of the respondents 
is a question of fact which cannot be agitated 
in second appeal; in support of this conten- 
tion he has relied upon Mattulal v. Radhe 
Lal, AIR 1974 SC 1596. 


5. In order to meet the preliminary 
objection the learned counsel for the appel- 
lant has submitted that- the finding arrived 
at by the learned Addi. Civili Judge on the 
question of personal necessity is vitiated as 
it is based on unwarranted assumptions, and 
that the case has not been examined from ~“ 
correct angle regarding burden of proof. He | 
has also contended that after filing of this 
appeal, the plaintiffs have acquired possession 
of one big room, one small room, one 
varandah in front of both the rooms, one 
kitchen, one bath and one latrine from an- 
other tenant Sujan and hence in case it is 
held that the accommodation in possession of 
the plaintiffs on the date of the suit was in- 
sufficient, then too deficiency, if any, has 
been adequately made up in view of this sub- 
sequent event which may be taken into con- 
sideration. f 

6. I wouid first take up the ques- 
tion whether the subsequent event relied upon 
by the appellant can be taken into considera- 
tion? During the pendency of this appeal 
t made an applica- 
tion supported by affidavit that Sujan 
another tenant had vacated the premises in ` 
his occupation in November, 1973, as a result 
of which the plaintiff has come into posses- 
sion of two rooms, one varandah, a kitchen, 
a bath-room ard a latrine. The plaintiff 
No. 3 in her reply admitted that the accom- 
modation that had fallen vacant consisted 
of one room, measuring 254x161’, and a 
varandah measuring 25¥ x7, and that the 
varandah was being used as a kitchen and 
a bath. Thus, in face of this reply there is 
no room for doubt that the plaintiff has got 
possession of one more room, and a varandah 
during the pendency of this appeal. 


7. Learned counsel for the respond- 
ent, however, strenuously contended on the 
basis of Pammandas v. Mst. Lachmi Bai, 
1962 Ray LW 629 = (AIR 1963 Raj 35) that 
the proper way to decide the question of per- 
sonal necessity in such a case would be to 
see whether the plaintiffs stood in bona fide 
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and reasonable necessity to occupy the suit 
premises at the date of the suit, at the most, 
while the matter was being investigated in 
the trial Court and the circumstances which 
have admittedly arisen after the second ap- 
peal was filed in this Court cannot be taken 
into consideration. On the other hand, learn- 
ed counsel for the appellant invited my aften- 
tion to two other single bench decisions of 
this Court, where, in an ejectment suit by a 
landlord against his tenant, subsequent events 
which had taken place during the pendency 
of the second appeal were taken into con- 
sideration. One is Permanand v. Abdul Kadir, 
(1973) 5 Ren CJ 500 = (AIR 1973 Raj 303). 


In that case, the plaintiff had sold away 
the suit property during the pendency of the 
second appeal. The learned Judge held that 
if a change of this character took place after 
the commencement of the litigation, then- Ht 
will be in consonance with justice to permit 
the facts to be brought on record and to 
decide the matter in light of such facts. In 
another case Second Appeal No. 257 of 1965, 
‘Dhingarmal v. Pukh Raj, decided on 9-8-1965, 
(Raj), it was held that in a case like the pre- 
sent, ent circumstances in the interest 
of justice could be taken into account to 
shorten the course of litigation. In that case, 
some additional accommodation had admitted- 
ly fallen vacant during the pendency of the 
first appeal, and it was held that this circum- 
stance can be taken into consideration. 

8. In Narasimha v. Yellappa, AIR 
1973 Mys 317 the trial Court passed decree 
for eviction, and the plaintiff on appeal to the 
District Judge tried to show that during -the 
pendency of the appeal the landlord leased 
out the shop premises held in his occupation, 
and thus the need of the landlord no longer 
subsisted; and, therefore, he should be non- 
‘suited. The learned District Judge refused to 
act upon this ground, which, in substance, was 
to the effect that events subsequent to the 
decree made by the trial Court could not be 
made the basis of setting aside the decree. 
It was held that the District Judge’s refusal 
to consider the additional evidence was 
erroneous. 


$, In Pokrakutty v. A. Mammad, 
AIR- 1954 Mad 381 which was a case under 
the Madras Buildings (Lease and Rent Con- 
trol) Act, learned Judge relied on a number 
of cases of the Bombay High Court, namely: 
AIR 1922 Bom 109; AIR 1929 Bom 337; AIR 
1925 Bom 122; (1901) 3 Bom LR 227; (1881) 
ILR 6 Bom 113 and AIR 1921 Bom 34 and 
came to the conclusion that a Court can take 
notice of the events that have happened 
since the institution of the suit, and mould 
its decree according to the circumstances as 
they stand at the time the decree is made. 

10. In M. Laxmi & Co. v. A. R. 
Deshpande, AIR 1973 SC 171 their Lordships 
were pleased to observe: 

“Tt is true that the Court can take notice 
of subsequent events. These cases are where- 
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the Court finds that because of altered cir- 
cumstances like devolution of interest it is 
necessary to shorten litigation. Where the 
original relief has become inappropriate by 
subsequent events, the Court can take notice 
of such changes. If the Court finds that the 


‘judgment of the Court cannot be carried into 


effect because of change of circumstances the 
Court takes notice of the same. -If the Court 
finds that the matter is no longer in contro- 
versy the Court also takes notice of such 
event. f the property which is the subjeci- 
maiter.of suit is no longer available the Court 
will take notice of such event. The Court 
takes notice of subsequent events to shorten 
litigation to preserve rights of both the parties 
and to subserve the ends of justice......... 

11. Again in Shikharchand v. D. J. P. 
Karinisabha, AIR 1974 SC 1178 their Lord- 
ships held : f 

“Ordinarily, a suit is tried in all its-stages 
on the cause of action as it existed on the 
date of its institution. But it is open to a. 
Court (including a Court of appeal) to take 
motice of events which have happened after 
the institution of the suit and afford relief to 
the parties in the changed circumstances where 
it is shown that the relief claimed originally 
has (1) by reason of subsequent change of 
circumstances become inappropriate; or (2) 
where it is necessary to take notice of the 
changed circumstances in order to shorten 
the litigation, or (3) to do complete justice 
between the parties.” 

12. Thus, it cannot be laid down as 
a hard and fast rule that under no circum- 
Stances subsequent events taking place during 
the pendency of second appeal.in a case like 
the present can be taken into consideration.| 
Even Modi, J. in 1962 Raj LW 629 = (AIR: 
1963 Raj 35) did not intend to lay down such 
an inflexible rule. In my opinion, in an ap- 
propriate case it is open to the Court to take 
notice of the events which have happened 
since the institution of the suit to do complete 
Justice between the parties and to grant an 
appropriate relief. There is no-gainsaying the 
fact that the Court called upon to accept and 
act on additional evidence pertaining to the 
subsequent events must exercise its discretion 
with due care and caution, and a party ought 
to be allowed indulgence only on the basis 
of reasonably credible material, as otherwise, 
it may give rise to unnecessary, prolonged 
and vexatious litigation. However, the Court 
will be justified in acting upon such subse- 
quent events as are admitted by both the par- 
ties, and have a material bearing on the deci- 
sion of the case. In this view of the matter, 
I am inclined to hold that the fact that the 
plaintiffs have obtained possession of one room 
measuring 251’ x 164’ and one: varandah ‘mea- 
suring. 25¥ x7 from their erstwhile tenant 
Sujan during the pendency of this appeal 
can be taken into consideration. 

13. IT may now turn to the findings 
of the learned Addl. Civil Judge. But before 
I do that I wish to point ont that there is 


X 


. described by 
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nothing on the record that partition has taken 
place among the plaintiffs, or:that any apart- 
ment in possession of one of them cannot be 
used by another. On the other hand, it is 
clear -from their conduct that they have been 
treating themselves as one unit, and have 
jointly filed suits for ejectment . against 
other tenants in respect of other por- 
tions of the same house. For example, they 
filed a suit against Mrs. Fernandese for eject- 
ment on the ground that the accommodation 
in their possession was not sufficient. -So 
also they filed another suit against George 
D-Crouze on the same ground. 


14, The family of the plaintiff No. t 


consists of himself, his wife, and five children. 
Plaintiff No. 2 is unmarried. Thus, so far 


as the plaintiffs Nos. 1 and 2 are concerned, 
they are in all 8 members including 3 minor 
children. The family of the plaintiff No. 3, 
as stated above, consists of herself, her hus- 


band, and a daughter. Thus, the plaintiffs’ ` 
- family consists of two .married couples, one 


unmarried sister, one unmarried daughter of 
plaintiff No. 3; and five unmarried sons and 
daughters of plaintiff No. 1 — in all eleven 
members. It is further clear from the judg- 
ment of the learned Addl. Civil Judge that 
there are three sets of accommodation in pos- 
session of the plaintiffs. One set of accom- 
modation which was previously in occupa- 
tion of the tenant Mrs. Fernandese has been 

i the learned Addi. Civil Judge 
as’ first set of accommodation. It consists of 
two big rooms measuring 14’x20’ and 
14’x 15’ respectively, two medium size rooms 
measuring 8’ x 12’ and 8’ x 8’ respectively. One 
varandah converted into room measuring 


.8’x 12’, a godown measuring 8’ x8’ besides 


a kitchen and a bath. -The earned counsel 
for the appellant has further pointed out 


-that this set also consists of varandah measur- 


ing 7’x21’. He invited my attention to Ex. 
Al copy of the plaint in the suit filed by 
the plaintiff against Fernandese. This is cor- 
rect. The other set of accommodation admit- 
tedly in possession of the plaintiffs which the 
learned Judge has described as third set and 
which they got vacated from George D 
Crouze consists of two rooms, measuring 
14°x15’ and 8’x1J12’ respectively, a closed 
varandah measuring 14’x7’, a toilet measur- 
ing 8’ x 12’ besides one kitchen, one bath room 
and a godown. 

15. The learned Judge has observed 
that the first and third sets of accommodation 
are ired reasonably and bona fide for the 
plaintiffs Nos. 1 & 2, another set of accommo- 
dation, which was formerly a motor-garage is 
not suitable for the plaintiff No. 3. He has 
further observed that the respondents are 
Christians to whom the joint family system 
is a foreign institution, and in this age of 
great transformation in the field of socio- 
economic relationship no person with head 
on his shoulders can-expect two families con- 
sisting of a number of children to live with 
peace under one and the same roof. These 
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observations, in my opinion, are wholly irre- 
levant, and extraneous. It is not the plaintiff’s 
case that all the three of them are living 
separately, or, any one of them is in exclusive 
possession of any of the apartments, nor it 
is their case that the set of accommodation 
described as first and third are reasonably 
and bona fide required by plaintiffs No. 1 and 
2 only. The learned Additional Civil Judge 
has dealt with the case as if the only 
accommodation available for. plaintiff No. 3 is 
the second set of accommodation consisting of 
two small rooms and one varandah carved 
out of a motor-garage. Thus, the case has 
been dealt by the learned Additional Civil 
Judge wholly from a wrong angle. It is not 
the case of the respondent No. 3 that none of 
the apartments mentioned under sets of accom- 
modation Nos. 1 and 3 could: be available 
for her, nor # is her case that she would live 
separately from the plaintiffs Nos. 1 and 2, 
and that plaintiff Nos. 1 and 2 would exclu- 
sively occupy the first- and third sets of ac- 
commodation. Plaintiff No. 1 who has ap- 
peared in evidence as P. W. 2, has stated 
that the apartments which were in the 
occupation of D-Cronuze would be required 
for his children and his unmarried sister, 
namely respondent No. 2. It is admitted by 
the plaintiff No. 1 in his statement that in 
1962 they got the rent of the defendant in- 
creased from 35/- to 43.75, and when Mrs. 
Fernandese did not increase the rent they 
filed suit against her for ejectment which was 
decreed. Another tenant D-Crouze also met 
the same fate, though the suit against him 


was filed simultaneously with the present suit. . 


It is also borne out from the record that 
after getting the premises vacated from Mrs. 
Fernandese, the plaintiff shifted to those pre- 
muses and rented out the premises which were 


previously in their possession to Surjan, and . 


another on. These facts have not at all 
been noticed by the learned Addl Civil 
Judge. 

16. The learned counsel for the ap- 


pellant has strenuously argued that the burden 
of. proof lay on the plaintiffs to show that 
the accommodation already in their possession 
was insufficient. It is urged that their conduct 
indicates that they have no necessity for the 


Suit premises and want to get the same vacat-. 


ed with an ulterior motive. 


417. The main ion, - therefore, to 
which the learned Addl. Civil Judge ought 
to have addressed himself was whether the 
accommodation consisting of the three sets 
described by him was inadequate for the 
plaintiffs, and they reasonably and bona fide 
required the premises in question for their 
own use. However, the learned Addl. Civil 
Judge did not look at the case from this 
angle at all, and recorded his finding on ex- 
traneous considerations, and on matters not 
pleaded by the plaintiffs. ' 


18. Since the case has not been decid- 


ed from a correct perspective after taking 


(g 


~ a 


U 
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into consideration all the relevant facts and 
circumstances of the case, I think, the propef 
course would be to send the case back to 
the first appellate Court with a direction to 
decido it afresh afte in view the vari- 


dency of this appeal to which reference 
has been made in the earlier part of this 


In the result, I allow this appeal 
in part, set aside the judgment and decree by 
i learned Additional Civil Judge, Ajmer 
dated 20-1-1973, and remand the case to 
him with a direction to decide the appeal 
afresh in accordance with law. Parties are 
left to bear thelr own costs of this appeal 

Appeal remanded. 


Chhaila, Petitioner v. Board of Revenue 
and others, Respondents. 
Civil Writ Petn. No. 1870 of 1966, DJ- 
19-12-1974, 
(A) Rajasthan Tenancy Act (3 of 1955), 
for ejectment — 


of jurisdiction — of. (Constitution 
of India, Art. 226). (Civil P. C. (1908), S. 9). 

In a suit for ejectment of a trespasser 
. from certain lan question whether the 
suit land was the ‘dol’ land of the temple 
which could be cultivated only by the pujari 
was raised and the question being one of a 
proprietary right within Section 239-(1), Rajas- 
than Tenancy Act, was referred to a Civil 
Court. On receipt of the finding of the 


peal against 
dismissed by the Revenue Appellate Authority. 
A second appeal was, however, allowed by 
the Board of aoe A decree was passed 
by the S. D. O. in the suit under Section 239 
(3) and an application for review of judg- 
ment was dismissed by him. The petitioner 
applied under Article "926 for quashing the 


appellate judgments as being without Tae, 


diction and void. 
Held (i) that as the issue involying a 


deci 
tion 239 (2), the appeal from the decree of 
the sub-divisional officer passed under Sec- 
tion 239 (3) lay only to the competent “Civil 
Court”, under sub-section (4); and not to the 
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ve, . He ‘Wil also. 
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Revenue Appellate Anthony; and, a fortiori, 
the second appeal lay only to the High Court 
under sub-section (5) ang not to the Board 
of Revenue. i 


void and were a Sang 4 


(ii) That although the conduct of the 
petitioner may be taken into account in grant- 
ing the discretionary relief under Article 226, 
the failure of the petitioner to raise any objec- 
tion to the jurisdiction of the Appellate Autho- 
rity or the Poard of Revenue’ at any stage 
of the proceedings could opran tiy be attri- 
buted to his want of knowledge of the statu- 
tory provisions of Section 239 (4) and (5) 
particularly when the Appellate -Authority and 
the Board of Revenue lost sight of those pro- 
visions. Hence there will be no justification 
for refusing the relief to the petitioner especial- 
ly when the defect of total or. inherent lack 
of jurisdiction was apparent on the face of the 
record. (Judgments of Revenue Appellate 
Authority and Board of Revenue quashed). 

Case law discussed. 
(Paras 10, 11, 13, 14) 


Cases Referred : . Chronological Paras 

AIR 1974 SC 1915 = 1974 Lab IC 1283 12 

a 1970 Mad 379 = (1970) 1 Mad 2 

AIR 1968 Delhi 43 : 

AIR 1968 Ker 76 = -1967 Ket LY 855 TH 
1 


ILR (1966) Bom 512 = 1966 Mah LJ 321 12 
1966 Raj LW 66 = ILR (1965) 15 Rai 1114 
, 13 


1964 All LJ 240 . 13 
(1963) AC 808 = (1963) 1 All ER 326 10 
1961 Raj LW 229 12 
AIR 1960 Bom 219 = 61 Bom. LR 1671 12 
AIR DO Punj A25 2 Pon TR ee 12 
AIR 1960 Raj 105 = ILR (1253) 9 Raj KA 


AIR 1959 Bom 538 = 6i Bom LR 148 12 
AIR 1958 Cal 641 = 62 Cal WN 426 12 
AIR 1957 SC 227 = 1957 SCR 359 13 
AIR 1957 SC 397 = 1957 SCR 233 12 
AIR 1957 All 276 = 1957 Afl LJ 193 13 
AIR 1954 Bom 202 = 55 Bom LR 922 12 
AIR 1954 Hyd 210 = ILR (1954 Hyd ae 


AIR 1954 SC 340 = 1955 SCR 117 8 
AIR 1954 Raj 214 = 1955 Raj LW 95 11 
AIR 1953 Raj 193 = 1953 Raj LW 324 11 
AIR 1952 SC 192 = 1952 SCR 583 13 
AIR 1952 Raj 184 = 1952 Raj LW 489 Il 
AIR 1927 Mad 130 = 51 Mad LJ 742 "2 


(1914) 1 KB 608 = 83 LIKB 528 
(1885) 13 Ind App 134 = ILR 9 AIl 191 eO 
(1854) 3 El & BI 695 = 118 ER 1302- 10 


M. L. Shrimalee with S. C. Diwedi, for 
Petitioner; K. C. Samdartya, for Respondents. 


SHINGHAL, J.:— Shanti Vardbman 
Pedi, respondent No. 3, filed a suit through 


J58 Raf = [Prs. 1-8] 
its Serxrtary Panray, on September 13, 1955, 


in the Court of Sub-Divisienal Officer, Sojat, - 


for ejectment of petitioner Chhaila under 
Section 183 of the Rajasthan Tenancy Act, 
t955. heremafter referred to as the Act, 
alleging that he was a trespasser: It was 
claimed in the suit that the land, Khasra 
No. $567, Chak Neo. 2, Sojat, was the “doli” 
land of the plaintiff and defendant Chhaila 
had taken possession. without lawful autho- 
rity in Samvat 2009. As Chhaila claimed 
that he had taken the possession through Smt. 
SasaswatiL respondent No. 4, she was also 
impleaded as a defendant. Smt. Saraswati 
pleaded that she was entitled fo lease out the 
land to petitioner Chhaila. The trial court 

a number of issues including issue 
No. 2 which dealt with the question whether 
the suit land was the “doli” land of the temple 
Which could be cultivated only by the 
“pujari’. The Sub-Divisional Officer submit- 
ted the record to the Court of Munsiff Sojat 
for the decision of issue No. 2 as it raised a 
question of proprietary right within the mean- 
ing of Section 239. (1) of the Act. 

2. The Munsiff decided that the suif 

land was the “doli? Iand of the temple and 
returned the recard to the Sub-Divisional Of- 
ficer who dismissed the suit by his judgment 
Ex. 1 dafed February 15, 1963. Respondent 
No. 3 filed an appeal, but it was dismissed 
by judgment Ex. 2 dated November 29, 1963 
of the Revenue Appellate Authority, respond- 
ent No. 2. A second appeal was preferred 
before the Board of Revenue, respondent 
No. I. That appeal was allowed by judgment 
Ex. 3 dated January 22, 1965 and the suit was 
decreed. The petitioner applied for a review 
of that judgment, but his application was dis- 
missed by order Ex. 4 dated September 14, 
1966. 
"3. ‘There is no dispute about the facts 
mentioned above. The petitioner has applied 
for certiorari on the ground, inter alia, that 
by virtue of sub-section (4) of. S. 239 of the 
Act the two appellate judgments, and the 
order on the review application, are without 
jurisdiction and should be quashed in the 
exercise of this Court’s extraordinary jurisdic- 
tion. A reply has been filed by respondent 
No. 3 controverting the claim for certiorari. 

4. The point which arises for consi- 
deration is whether this is a- case of a total 
or inherent lack of jurisdiction on the ground 
that by virtue of sub-sections (4) and (5) of 
S. 239 of the Act the Revenue Appellate 
Authority, respondent No. 2, and the Board 
of Revenue, respondent No. 1, did not have 
the authority to entertain and dispose of the 
appeals which were preferred before them. 

5. As has been stated, issue No. 2 
raised the question whether the suit land was 
the “doli” land of the temple. It is admitted 
by both the learned counsel in this Court that 
it was a question of “proprietary right” within 
the meaning of sub-section (I) of S. 239, and 
that the record was rightly submitted to the 
Court of Munsiff, Sojat, for its decision. The 
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Civil Court decided the issue. It held that 
the suit land was the “doli? land of the 
temple, and returned the record with that 
finding to the Sub-Divisional Officer. The 
Sub-Divisional Officer however dismissed the 
suit by his judgment Ex 1 dated February 
15, 1963. It was therefore a decision under 
sub-section (3) of S. 239. 


6. Sub-section (4) of S. 239 of the 


Act deals with appeals from decrees of re- 
venue Courts in such cases, and provides as 


_ follows, — 


“(4) An appeal from a decree of a re- 
eo in P e issue 
invOlving a question of proprietary right has 
been decided by a civil court under sub-sec- 
tion (2) shall lie to the civil court which, 
having regard to the valuation of the suit, 
ee ee hear appeals from the 
co whic e issue of proprie right 
had been referred.” biased 
Then comes sub-section (5) which deals with 
second appeals and provides as follows,— 

“(S) A second appeal from a decree or 

order passed by a civil court in appeal under 
sub-section (4) shall lie to the High Court 
on any of the grounds mentioned in Sec. 100 
of the Code of Civil Procedure, 1908 (Cen- 
tral Act V of 1908).” 
It is thus quite clear, and admits of no doubt 
or controversy, that as the issue involving 
a question of proprietary right had admittedly 
been decided by the civil court under sub- 
section (2), the appeal: from the decree of the 
Sub-Divisional Officer lay only to the com- 
petent “Civil Court”, under sub-section (4), 
and not to the Revenue Appellate Authority, 
and, a fortiori, the second appeal lay only 
to the High Court under sub-section (5) and 
not to the Board of Revenue. 


7. Jurisdiction means “authority to 
decide”, and the question whether a tribunal 
has jurisdiction depends not upon the correct- 
ness of its findings, but upon the nafure of 
the facts into which it has to inquire. It is 
determinable at the commencement of the 
inquiry and not at its conclusion. A tribunal 
may thus lack the jurisdiction to make an 
inquiry, or hear an appeal, if it has been 
debarred from doing so by an express pro- 
vision of the law. So where a tribunal is in- 
com to adjudicate on a particular matter, 
its decision thereon is void, and is a nullity. 
As is obvious, there is much force in this 
theory of jurisdiction for it is based on logical 
consistency. . 
. © | Ht is equally well. settled that a 
decision which is made without jurisdiction, 
and is void for that reason, cannot be vali- 
dated by any express or implied consent of 
a party to the proceedings. It has thus been 


held as follows in Ledgard v. Bult, (1885) 13- 


Ind App 134 (PC). 

“When the Judge has no inherent juris- 
diction over the subject-matter of a suit, the 
parties cannot, by their mutual consent, con- 
vert it into a proper judicial procesg.........” 


b a 


Ww, 


Yi 


1975 


Reference may also be made to the decision 
of their Lordships of the Supreme Court in 
Kiran Singh v. Chaman Paswan, AIR 1954 
SC 340 where it has been held as follows,— 


“It is a fundamental principle well esta- 
blished that a decree passed by a Court with- 
out jurisdiction is a nullity, and that its invali- 
dity could be set up whenever and wherever it 
is sought to be enforced or relied upon, even 
at the stage of execution and even m colla- 
teral proceedings. A defect of jurisdiction, 
whether it is a pecuniary or territorial, or whe- 
ther it is in respect of the subject-matter of 
the action, strikes at the very authority of the 
Court’ to pass any decree, and such a defect 
cannot be cured even by consent of parties.” 


9. We have therefore no hesitation m 
holding that the impugned judgments of the 
Revenue Appellate Authority and the Board 
of Revenue being without jurisdiction were 
void and were a nullity. 


10. But, as has been stated by S. A. de 
Smith in his “Judicial Review of Administra- 
tive Action.” second edition, at page 433,— 

“A decision made without jurisdiction is 

VOIG co cct dete E It does not always follow, 
however, that a party adversely affected by a 
void decision will be able to have it set 
aside ee ne certiorari and orohibition are, 
in general, discretionary remedies, and the 
conduct of the applicant may have been such 
as to disentitle him to a remedy.” 
The petitioner before us did not raise any 
objection before the Revenue Appellate Autho- 
rity or the Board of Revenue that they were 
not competent to hear the appeals and ,as 
has been stated, he applied to the Board for 
a review of its judgment. The question ts 
whether he has thereby been guilty of any 
such conduct that he should be penalised for 
it in a case like the present where the defect 
as to jurisdiction was apparent on the face 
of the proceedings? 


11-A. We find that the matter came 
up for consideration as far back as Marsden 
v. Wardie, (1854) 3 El & BI 695 = 118 ER 
1302 and it was held as follows,— 


“There is reason for refusing the writ 
after judgment in the Courts where the pro- 
ceedings set forth the detail of the matter, 
and the party has the opportunity of moving 
before judgment. Then, if he chooses to 
wait and take the chance of judgment in his 
favour, he may be held incompetent to com- 
plain of excess of jurisdiction if judgment is 
against him. There is, however, good reason 
for departing from this principle. where the 
defect is apparent on the face of the pro- 
ceedings below; because the complaint in that 
case does not rest on the evidence of the 
complainant; and, if such a defective record 
were allowed to remain, and to support a 
judgment, it might become a precedent: that 
which was in truth an excess of jurisdiction 
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might be considered to have been held to 
be legal.” 


The matter in fact came up for consideration 
quite recently in Essex County Council vy. 
Essex Incorporated Congregational Church 
Union, 1963 AC 808. That was a case where 
the orders of the tribunal and the Court of 
Appeal were made without jurisdiction and 
Lord Reid stated the law as follows,— 


“What in fact happened was that the ap- 
pellants requested the tribunal to deal with 
this point as a preliminary point of law; this 
request was intimated to the respondents and 
they did not object; then the respondents ap- 
peared before the tribunal and argued the 
point but, not being then alive to their rights, 
they did not protest. I need not consider 
whether this amounted to a consent to widen- 
ing the reference to the tribunal, because, 
in my judgment, it is a fundamental principle 
that no consent can confer on a court or tri- 
bunal with limited statutory jurisdiction any 
power to act beyond that jurisdiction, or can 
estop the consenting party from subsequently 
maintaining that such court or tribunal has 
acted without jurisdiction.” 


We have no hesitation, therefore, in taking 
the view that there will be no justification for 
refusing relief to the petitioner when the 
defect of a total or inherent lack of juris- 
diction was apparent on the face of the pro- 
ceedings below. 


11. Our attention has in fact been 
invited by the leamed counsel for the pet- 
tioner to a number of Bench decisions of our 
Court where conduct of the nature imputed 
to the present petitioner did not come in the 
way of granting relief by way of certiorari 
or prohibition. Thus in Raghunandanlal v. 
State of Rajasthan, AIR 1952 Raj 184 the 
mortgagee did not object to the jurisdiction 
of the Custodian to pass the order and it was 
held that consent could not be regarded as 
a free consent and covld not deprive the 
petitioners of the remedy under Ari. 226 
of the Constitution. The matter again came 
up for consideration in Dholpur Co-operative 
Transport and Multipurpose Union Ltd. v. 
Appellate Authority (Transport), Rajasthan, 
Jaipur, AIR 1953 Raj 193 and it was held 
that as there was total lack of jurisdiction 
in the Appellate Authority, the inability of the 
petitioners to raise an objection, or the mak- 
ing of a review application, did not disentitle 
them to relief. That decision has been follow- 
ed in Barkatali v. Custodian General of Eva- 
cuee Property of India, ATR 1954 Raj 214 
and Badridass Kanhatyalai v. Appellate Tri- 
bunal of State Transport Authority, Rajasthan, 
AIR 1960 Raj 105. In Barkatali’s case the 
petitioner not only did not raise an objec- 
tion as to the patent lack of jurisdiction be- 
fore the Custodian or the Custodian Gene- 
ral, but filed a review application before the 
Custodian General It has therefore been 
the considered view of this Court that, in 
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cases like the present, this Court should not 
tofuse to cxercise its discretion in favour of 
the petitioner simply because he did not raise 
an objection as to total or inherent lack of 
jurisdiction in the tribunal, or filed an ap- 
plication for review, when the defect was 
patent on the record. It is true that there 
may be cases where the conduct of the peti- 
doner may be. such as to disentitle him to 
a. discretionary relief, e.g., in a case where 
he has knowingly approbated the defecti 

proceedings, or otherwise derived benefit there- 
under, but those are different cases, and 
But in a case 





12. Mr. Samdariya learned counsel 
for respondent No. 3, has argued that the 
discretionary relief by way of certiorari should 
be refused to the petitioner because of his 
conduct in the revenue courts, and has cited 
The King v. Williams, (1914) 1 KB 608; 
Latchmanan Chettiar v. Commr. Corporation 
‘ of Madras, AIR 1927 Mad 130 (FB); Rach- 
amma v. Hyderabad State, AIR 1954 Hyd 210; 
Gandhinagar Motor ‘Transport Society vV. 
State of Bombay, . AIR 1954 Bom 202; 
Rambhan Sakharam Nagre v. D. G. Tatke, 
- ATR 1959 Bom 538; Appa Shivling v. Vithal 
Baba, AIR 1960 Bom 219; Sm. Suprova 
Sundari Devi v. Commr. of Income-tax, West 
Bengal, ATR 1958 Cal 641; M/s. Pannalal 
Binjraj v. Union of India, AIR 1957 SC 
397; Remington Rand of India Ltd. v. Thiru 
R. Jambulingam, AIR 1974 SC 1915; Tulcha 
Ram v. Gram Panchayat, Palana, 1961 Raj 
LW 229. and Phalgu Dutt Kirpa Ram v. Smt. 
Pushpa Wanti, AIR 1960 Punj 432. The deci- 
sions in (1914) 1 KB 608 and AIR 1927 Mad 
130 (FB) have been considered by this Court 
in AIR 1953 Raj 193. The decision in C. A. 
O. K. Latchmanan Chettiar’s case- has not 


been followed in the subsequent decision of itt 
the same court in M/s. Gajendra ‘Transport’ : 
sy x2..dat 


y. Anamallias Bus 


+ 


by a petition akthough he could have objected 
- to it before the tribunal if the tribunal’s want 


-We have gone through 1961 


r 


v ALR 
of jurisdiction is patent, total:.or apparent. 
Rambhau Sakharam Nagre’s case has followed 
the decision in AIR-1954 Bom 202. The deci- 
sion in “AIR 1958 “Cal: 641 has been based 
on the. decision in -AIR “1954-Bom 202 to 
which reference. has’ been made already. 
AIR 1957 SC 397 ‘was a case where on the 
facts, it was found to have been established 
that the conduct of the petitioners disentitled 
them to any relief at the hands of the Court. 
AIR 1974 SC 1915 was quite a different case 


where a party wanted to.resile from the plea . 


which had been taken in the tribunal below. 


It appears that the earlier Bench decisions of 
this Court were not brought to the notice of 
the learned Single Judge who decided that 
case. The decision in AIR 1960 Punj 432 ap- 
pears to have been based on AIR 1954 Bom 


` 202 and-(1914) 1 KB 608 to which reference 


has been ‘made already. It will thus appear 


_that the cases. cited by. Mr. Samdariya can 


be of no avail- to respondent No. 3. 


13. Mr. Samdariya has, however, rais- 
ed the further argument that as, according to 
him, there has been no failure of justice as 
a result of: the jurisdictional error in the 
tribunals below, this Court should not grant 
relief by way of certiorari. Reference in 


this connection has been made to the decisions . 
a Pillai v. Raman and Raman . 


in G. Veerapp 
Ltd, AIR 1952 SC 192; A. M. Allison v. 


-B. L. Sen, AIR 1957 SC 227; Pooran Singh 


v. Addi. Commr., Agra, AIR 1957 All 276; 
Parahu v. Deputy Director of Consolidation 
U. P., 1964 Afl LJ 240; Bhagsingh v. Trans- 
port Appellate Tribunal, Rajasthan, 1966 Raj 
LW 66; A. M. Mani v. Kerala State Elec- 
tricity Board, AIR 1968 Ker 76 (FB) and 
Banarasi Das v. Income-tax Officer, B-III Dis- 
trict, New Delhi, AIR 1968 Delhi 43. We find 
however, that those decisions were rendered on 
facts which were quite different, and have: no 
application to the case before us. In this case, 
we are not really reqnired to examine the 
merits of the controversy on the facts for 
that is the function of the courts which will 
be called upon to hear the appeal under 
sub-sections (4) and (5) of Section 239 after 
the impugned judgments of the Revenue Ap- 
llate CORO and the Board of Revenue 
ye been qu _ í 






zy, The petitioner: is, therefore en- 
. The writ petition is allow 
and the impugned judgments 
mt vember 29, 1963, Ex. 3 dated 
anuary.22,-1965 and Ex. 4 dated September 

hereby quashed. ae 


14,1966, ‘are- 


r 
N Ea 


Petition allowed. 
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Indian Post Office Act, 1898 (6 of 1898) — 
Act brought into force in State of ae on 
2-6-1975—Gaz. of India; 2-6-1975, Pt. LS. 1, 
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Raj 174 
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Madhu Limaye v. Supdt., Tihar Jail, Delhi 
SC 1505 
Madhusudan v. Chandrika Madh Pra 174 
Madras Motor & General Insurance Co. Ltd. 
v. Madathi Ammal . Mad 250 
Mahila Shiksha Sadan, Gandhi: Ashram Hatundi 
v. Jainarayan Mittal Raj 161 
Mahommad Sikandar v. Badrunissa Bibi 


Orissa 130 (FB) 
Maltex Malsters (P.) Ltd. v. Allied Engineers 
Delhi 128 
Manjula Zaverilal v. Zaverilal Vithaldas 
Guj 158 
Martand Dairy and Farm v. Union of India 
SC 1492 
Mathias J. T. v. A. M. E E Kant 150 
Mod: Serajuddin yv. State of Orissa’ SC 1564 


Mohinder Singh v. Delhi Administration — See 
_ SC 1484 | 

Mohinder Singh v. State of Delhi. SC 1506 
Mohsin Ali v. State of M. P. 


Moilikiriath Abbas v. Meeyanathu Kunhipathu 
Ker 129 
Muniammal v. G. Mohan Mad 225 


_ Munshi Ram v. Financial .Commr., ae 54 
Namdeo Sakharam v. Motilal Udaichand - 
- Bom 191 
Nanjappa M. v. M. P. Muthuswamy -Kant 146 
_ Narayan Chandra v. Sanat Kumar Cal 290 
Narendra ‘Narain v. Vice-Chancellor, Gorakhpur 
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Advocates Act (25 of 1961) 


a5. 90. Ses ph: Conte Hulesoand: Ordin 
— Bombay High Court (Original Side) Rules 
(1957), R. 623 . . Bom 182 D 


Andhra Pradesh Co-operative Societies Act (6 
of 1932) 


` See under Co-operative Societies. 


Andh, Pra, Partnership (Registration of Firms) 
Rules a 957) 

———-R. 4 (2) — See Partnership Act (1992), 

S. 68 (1) l . Andh Pra 282 


ppeal 

Abatement — Death of respondent — 
Legal representatives not brought on record — 
See Raj 163 (Pt. A). 


Arbitration Act (10 of 1940) 


~——§. 2 (a) — Arbitration agreement — Dis- 
pute -—— Dispute arising out of or in connection 
with contract- Delhi 128 D 
————§, 2 (a) — ‘Building ‘and construction con- 
tract s itration agreement — Interpretation 
Madh Pra 152 D 

———S. 2 (a) — Arbitration agreement ~~ Clause 
in, for reference of disputes, made subject to 
ee clause providing that certain matters shall 
be final —- Such matters are outside the arbitra- 
tion clause Madh Pra 152 E 
3 2 (a) — Interpretation — Agreement to 
submit to arbitration and agreement to accept 
decision of a valuer or appraiser — Distinction 
Madh Pra 152 F 

S, 18 -— Award outside the submission — 
Is invalid Madh. Pra 152 H 


~——-§. 138 — Powers of E —— Award of 
interest —- Arbitrator can award interest pen- 
dente lite Pat 212 E 
——Ss, 17 and 39 (1) (vi) — Decrée in terms 
of award after refusing td set it aside — 
Appeal is not maintainable, and if filed cannot 
be treated as appeal under S. 39 (1) (vi) - 

Madh Pra 152 B 
——§s. 19 and 20 (c) — Suit for compensa- 
tion for wrong done — Wrongful act done in 
one place — Resultant damage caused at an- 


other—Court at later place has jurisdiction 
under S. 19 Bom 197 
S, 20 — See 
Oa S, aa Delhi 128 B 
Civil P. C. (1908), S. 10 Delhi 198 F 
——Ss, 20, 39 — Order accepting application 
under S. 20 is not ~— Appeal under 
PA SA not accom B order under S, 20. — 
p not ren competent 
Delhi 123 A 
———§, 20 — Reference where there is no dis- 


_ pute is invalid and the award is void 


Madh Pra 152 G 
aS. 20 (1) — 
——§, ae Civil P. C. ae) O. 6, 
R. 15 (1) (Patna) 212 F 
———Ss, 80, 83 — Filing of award cian — 
Objections to. — No specific question of law — 
Decision of ‘arbitrator - — Whether open ‘to 
challenge 
prom, 80 — Setting asidé of award —~, Powers 
of Court — Interference by Court when justi- 
fied Pat 212 B 
——§, 30 — Settin aside ot award =~ Award 
ón basis’ that extra s n 4 done . by contrac- 
tor was ‘not done giui — Compensation 
awarded was under S. 70 of Contract Act or 


Arbitration Act (contd.) 
on principle of tum meruit and not within 





hates ty of arbitrator _ Pat 212 C 
3 — See 

Ee 5. o l Pat 212 A 

Civil P. C. (1908), S Delhi 123 F 

: Civil P. S (1908), O. 6, R. 15 (1) (Pat) 

ea 12 F 

——S. = ee also Civil P. (1908), 

O. 23, l ~ (2) a and (3) Cog rks 
—S. R, —— Application under S. 34 for s 
of a suit under O. 87, Civil P. C. must 

limitation for leave tò defend under O. 37, 

R. 3 Cal 284 A 


— S, 84 — Suit based on certain hundies 
drawn and accepted by applicant in respect of 
vods delivered to him — Application under 
. 34 for stay of sult — Maintainability 
Cal 284 B 
——S. 34 — Application for stay of suit — 
Mere omission to raise ute before suit is 
not a ground for refusin aes Cal 284 C 
——S. 39 — See also Ibid, 8 
A Delhi 123 A 
——Ss, ` 39, —— Appeal against order under 
S. 20 — Order under S. 20 not bearing Court- 
fee — Subsequent affixation of requisite stamp 
after expiry of limitation for filing appeal — 
Appeal is not rendered improper 
- Delhi 128 B 
—S. 89 — Appeal — Application to amend 
memorandum of appeal — When cannot be al- 


lowed Madh Pra 152 C 
——S. 89 (1) (iy). —— Award accepted in part 
and remi as to part — Is refusal to set 


aside award — Order is appealable. AIR 1968 
Delhi 188, Diss. from; AIR 1974 All 257, Not 
Fol, Madh Pra 152 A 
——sS. 39 @) iw rey SEO 


i ? Ibid Madh Pra 152 B 
Civi È C. (1908), S.-48 (1) 


i unj 246 C (EB) 
Bengal Fomes Act (1 of 1885) 


—S. 9 — Term of lease of public ferry — 
. Term of 9 years 


recommended by District _ 
Magistrate and approved by Commissioner — 
Successors in office if can reduce the term 

Pat 234 A 
——S. 9 — ‘Approval’, meaning of — Dic- 
tionary meaning is not a true guide — Com- 
missioner is the final authority who is to ap- 
prove term of lease of ferry - Pat 234 B 
Bengal Motor Vehicles Rules (1940) 
——R. 55-A — See Motor Vehicles Act ae 
S. 47 Cal 280 A 
——R. 57 — See Motor ‘Vehicles Act rae 
S. 57 (8) Cal 280 B 
aaa Motor Vehicles Rules ae 


R. 24 (as ae a 970) — See Motor 
Vehicles Act (1989), S. 86 rit and (3) soa i 
7 


Pat 

sarees’ High Court (Appellate Side) Rules 

See vuder High Court Rules and Orders. 
Bombay High Court (Original Side) Rules (1957) 

‘See under High Court Rules and Orders. - 
Bombay Provincial. Municipal a Act 

(59 of 1949) 

See under Municipalities. 


Bombay Rents, Hotel on Lod Howe Rates 
Control Act (57 of 1 sing 
See Houses a Rents, 
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Calcutta High Curt (Original Side) Rules 
See under High Court Rules and Orders. 
Calcutta Thika Tenancy Act (2 of 1949) 
See under Tenancy Laws. 
Central Sales Tax Act (74 of 1956) 
See under Sales Tax. 
Civil Procedure Code (5 of 1908) 
——§. 2 (2) — See 
(1) Arbitration Act (1940), S. 20 


Delhi 123 A 
(2) Specific Relief Act (1877), S. 28 (1) 
Punj 281 A 
——S. 9 — Jurisdiction — Waiver as to — 
See also Evidence Act (1872), S. 115° 
Delhi 128 E 


———Ss. 9 and 21 — Objection to jurisdiction — 


Objection raised ata belated stage without 
taking it in written statement -—- Power of 
Court to decide Cal 293 A 


——S. 10 — Applicabili 
at D for erection, of building g at P, Courts at D 
alone having jurisdiction to determine dispute 
— Application by employer under S. 38 of Arbi- 
tration Act at P — Subsequent application 
under S. 20 by contractor at D — Court at P 
not competent to decide dispute — S. 10, Civil 
P. C. held not applicable Delhi 123 F 
—S, 11 — Consent decree — Application for 
fixation of standard rent under Bombay Rent 
Control Legislation — Consent, order would 

rate as res judicata in subsequent rent ap- 


— Under agreement 


plication Guj 1 
——S. 11 — Constructive res judicata — When 
a plies between co-defendants — ether 
plies to ex parte decree also Pat 239 


——S. 11 — Res judicata — A finding of Re- 
venue Court on ‘collat question not within 
its exclusive jurisdiction while deciding cases 
within its j ction, cannot operate as res 

judicata in subsequent Civil Suit. 
, Punj 284 B 


ae 21 — See 
D Ibid, S. 9 Cal ee = 
Guardians and Wards Act San 


1) 180 i 

——S. 33 — See Arbitration Act RN S. 20 

-~ Delhi 123 A 

—S. 84 — See Sale of Goods Act ee 
Orissa 137 A 


S. 61 @) 
n 


out Saas mind to the facts of the case and 
without stating reasons — High Court would 


interfere Kant 158 © 
—-—S, 85 — Costs — Party a whom no 
zelief is clatmed in plaint EE not be granted 
costs 7 Orissa 187 B 
——Ss. 88, 47, 115 and 151 — Executing 


Court — When ‘can give effect to right of mar 

shalling — Order refusing marshalling — Inter- 

ree in revision Pat -228 
. 47 — See Ibid, S. 38 ‘Pat 298 


ee 48 — See Limitation Act (1908) 
Art, 182 (4) Mad 246 
—S. 48 (1) rior to repeal by S. 28 of 
Limitation Act, 1968) — Expression “the date 
of the decree” — Meaning of 
i i Punj 246 C (FB) 
60 — See Co-operative Societies — 
habr Co-operative Socisties AE ao 81), 
S. 31 
—S. 68, O. 21, R. 52, Proviso — aes 
of moneys in custody of another Court — De- 


— Costs — Costs disallowed with- - 


‘formity with O. 6, R. 15 (1) ` 


Civil P. C: (contd) ` 
termination of title to money and priority of 
right — Forum: a Mad 245 


—S. 75 (c), O. 11, 12 — Commission 
to decide agent’s bilt for secret profits — 
Issuance of — Not permissible Cal 303 D 


100 — See also E 


termination of issue of fact by Hi 
Power to appreciate evidence — Drawing of 
inferences — AIR 1970 Bom 812, Reversed 


ue S§: 100 — 


SC 1534 B ` 


Concurrent finding of fact — 


Finding is conclusive in second appeal Ker 129 


——S. 100 — Concurrent finding of fact — No 
interference in Second Appeal without. sufficient 
reasons Punj 284 A 
———Ss, 100-101 — Finding of fact — Find- 
ing that Nariha Jagir lands were not originally 
raya in character but became rayati only on 
settlement. is a finding of fact and therefore 


conclusive Orissa 189 C 
—-S. 108 — See Ibid, s. 100 SC 1534 B 
——S. 113 -— Constitutionality of S. 31 of 


State Financia] Corporations Act .raised before 
District Judge — He was of opinion that sec- 
ton is hit by Art. 14 — No decision of High 
Court or Supreme Court on the point —- Dis- 
trict Judge was right in making the reference 
Orissa 182 A (FB) 

—-S. 115 — See Ibid, S. 38 Pat 223 
——S. 144 (1) — Restitution — Assignment of 
decree —  Decree-holder recovering decretal 
amount prior to assignment — Restitution is 
ible even against assignee decree-holder 
Andh Pra 228 A 


——S. 148 — See Spectfic Relief Act (1877), 
S. 28 (1) Punj 281 A 
——S. 149 — See also Arbitration Act (1940), 
S. 39 Delhi 123 B 
——S. 149 — Discretion under — Exercise of 
——S. 151 — See also 

a Ibid, z k Pat 228 
(2) Ibid, S. 48 (1) Punj 246 C (FB) 
—_S. ned — Inherent power — Money de- 
posited Py Se in court near the proper 
court an accepted — Depositor not penalised 
‘ Punj 281 B 

——S. 152 — See Ibid, S. 48 (1) 
Punj 246 C (FB) 
——O, 2, R. 2 — Suit for recovery of money 
advanced — Defendant drawing a hundi in 


favour _ of plaintiff and executing a mortgage to 
create further security — Suit on basis of hundi 
is enforceable even without as security 

al 286 B 
——-O. 2, R. 3 — ‘Save as otherwise provided 


— Joinder of different causes of .action is sub- . 


sa to provisions of Ss. 15 and 16, Provincial 
mall Courts Act Cal 293 B 


——Q, 3, R. 2 — Power of attorney — Deputy .- 


Commissioner, Food and Supplies, J. & K. has 
no competence to sign a power of attorney on 
behalf of the Commissioner J&K52A 


——O,. 6, a 15 (1) (Patna) — Arbitration Act 


80 and 38 — Application under by 


ee Ss. 
Indian Oil Affidavit sworn by 


___O, 6, R. 17 — V- taking premises on rent 


and later on, : forming company — Ejectment’ 


Pat 212 F- 


w- 
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Civil P. C. (contd.) 

proceedings — Written statement by, V by mis- 
take stating that company was the tenant — In 
appeal, V seeking amendment of his pleading 
to the effect that he was tenant — Amendment 
should have been allowed, if truth was that V 
was the tenant Delhi 117 B 


——O. 9, R. 6 — See Ibid, O. 17, R. 2 


Bom 191 
——O. 9, R. 8 — See Ibid, O. 17, R. 2 
Bom 191 
——O. 9, R. 11 — See Ibid, O. 17, R. 2 
Bom 191 
——O. 9, R. 18 — See Ibid, O. 17, R. 2 
Bom 191 
—QO, 14, R. 5 — Issue framed — Power of 
Court to delete Kant 145 - 
—O. 17, Rr. 2 and 3; and O. 9, Rr. 6 and 


13—Distinction between R. 2 and 4 3 pointed 
out — R. 2 and not R. 3 held was attracted 


— Application under O. 9, R. 13 was maintain-. 


able Bom 191 
——O. 17, R. 3 — See Ibid, O. 17, R. 2 
Bom 1981 


——QO. 20, R. 7 — See Renae hes ; 
Punj C (FB) 
mane 20, R. 12 — See Hindu ae — Joint 


Andh Pra 217 
——O. 20, R. 18 — See Hindu Law —— Joint 
Family Andh Pra 217 


——O. 21, R. 16 PRE proviso — Transfer 
of decree in favour of benamidar of one judg- 
ment-debtor — Proviso not attracted. AIR 1943 
Mad 841, Dissented from . All 282 


——O,. 21, R. 52, Froviso — See Ibid, S. 83 
Mad 245 


-— O. 22, R. 4 — Suit for partition —- Ono 
of defendants dying during pendency of suit 





and claim against them not same — Abatement 
of suit Kant 159 
——O, 22, Rr. 4, 11 -— Two or more legal re- 

_ presentatives — Two of the legal representa- 
tives already on record — -No abatement of 
appeal Punj 246 B (FB) 
-O, 22, R. 4 — ea of appeal — 


Death of respondent — Epe oiaue 
not brought on record — recom a 

a ri A 
——QO, 22, R. 11 — See Ibid, O. 22, 


i Punj zie B EB 
— O. 23, R. 1 (2) (a) and (3) — Scope 
R. 1 — Petition for stay of suit under S. 34, 
Arbitration Act — Plaint not annexed to peti- 
tion — Permission to withdraw petition under 
O. 23, R. 1 (a) granted — Fresh petition filed 
after curing other defects also — Not maintain- 
able \ Cal 204 


——oO. 28, R. 1 (8) — Hindu Marriage Act 
(1955), S. is. — Application for divorce with- 
drawn with liberty to file petition — 
Fresh application not barred 


——O. 23, R. 3 — Compromise of suit — De- 
cree should be in accordance with compromise 
so far as it relates to the suit — i ee 


held, related: to suit. Order of P. N. Khanna, 
J., D/- 12-10-1971 (Delhi), pee 
Delhi 144 
— QO. 26, R. II — See 
(1) Ibid, S. 75 (o) Cal 303 D 


(2) High Court Rules and Orders — Cal- 
cutta High Court (Original oo Rules 
Ch, 26, R. 89 1 303 Å 


Civil P. C, 


Punj 225 A. 


(contd.) 
0O.: 96, R. EA G a c) 


——Q, 26, R. 18 ~ Court's 
commission ex parte — AIR 1984 Mad 548; 
AIR 1960 Orissa 66; AIR 1962 Andh Pra 84 
and AIR 1970 Delhi 205, Not ait 7 
303 


——O, 27, Rr. 1 and 4— and k) law 
Department Manual, R. 78 — Competency of 
Public Prosecutor to sign, written statement on 
behalf of State J &K 52B 
———0, 27, R. 4 — See Ibid, O. 27, R. 1 
J&K 52B 
O, a a 5 — See also Limitation’ Act 
(1963), S. All 286 
eO, 33, R. 5 (d-I) — Provincial Insolvency 
Act (1920), Ss. 28 (4), 59 (d) — Suit by undis- 
charged insolvent to recover remuneration of 
payment in terms of contract —- Not barred 
Andh Pra 212 A 
ae zA 33, R 7 — See Limitation Act Ae 
——O, 37 — See Arbitration Act een S. 34, 
al 284 A, B 


——O, 37, R. 3 — See eres Act (1940), 
S. 34 Cal 284 A 

——O, 39, Rr. 1 and 2 read with S. 151 — 
Suit to restrain defendants from passing of their 


power ni ee 


panchang as that of the plaintiff — Grant of 
ad interim injunction — Balance of convenience 
Delhi 180 D 
a0, 39, R. 2 — See Ibid, O. 39, R. 1 
Delhi 130 D ’ 
——O. 40, R. 3 — See Tenancy Laws — 
Tamil Nadu Cultiy tivating Tenants Protection 


Act (1955), S. 2 (a) and (c) Mad 231 (FB) 
——-Q. 41, R. 1 — See Arbitration Act (1940), 
S. 20 Delhi 123 A 
——-O, 41, R. 81 — Appeal not argued by ap- 
pellant — Court is not under obligation to look 
into grounds of appeal and to decide the case 


on merits Kant 160 
CIVIL SERVICES 


—Rajasthan Civil ipa Rules (1951) 
See also Constitution of 
SC 1487 D 
944 (2) — “Notes” given under, are 
ee pt with the rules in exercise of legis- 
lative power — real purpose of the Notes 
is that when rules are silent, the Notes will fill 
the gaps. l SC 1487 A 
R. 244 (2) amendment — Effect — After 
amendment the words as to “public interest” 
omitted — But the “Notes” eppen can to the 
Rule supply the omission C 1487 B 


———-R, 244 (2) — Compulsory T hh — 











When may be ordered SC 1487 C 
Constitution’ of India : 
Art, 14 — See also 
A Ibid, Art. 15 (4) Ker 131 
(2) Civil P. C. (1908), S. 118 


Orissa 182 A (FB) 

© Punjab Excise Act (1914), S. 36 read with 
S. Punj 236 C Pe 
(4) West Bengal Agricultural Lands an 
Fisheries oe and Resettlement) 

Act (1958), Cal 275 


Art 14 — es Colonisation (Rajas- 
than Canal Project Pre-1955 Temporary Tenants 
Government Land Allotment) Conditions (1971), 


‘Cond. ‘No. 3 — Rajasthan Colonisation (Allot- 


a” 
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Constitution of India (contd.) . 
ment of Government Land to Post-1955 Tempo- 
rary Cultivation Lease Holders and Other Land- 
less Persons in the Rajasthan Canal Project 
Area) Rules (1971), R. 8 (2) — Condition No. 3 
and R. 8 (2) are-ultra. vires Art. 14 of Consti- 
tution — C,.S. A. No. 415 
1-8-1974 (Raj), Reversed SC 1436 A 


Arts, 14, 19, 31, 811 — Order of compul- 
sory retirement made in a ce with 
Service’ Rules made under Art. 309 held not 
violative of Arts. 14, 19, 81 and 811 
SC 1487 D 
"Arts, 14, 15 and 32 — Racial discrimination 
— Rules in Jail Manual making discrimination 
between European and Indian prisoners in re- 
gard to treatment and diet — Such rules were 
tiquated and inconsistent with the concept of 
ity embodied in the Constitution — But 
ie Supreme Court did not think it necessary 
to interfere in the present case, for the follow- 
. ing reasons: (i) The peron was no longer in 
prison and had no personal grievance, (ii) The 
Solicitor General kad given an assurance that 
he would move he State Government concerned 
to amend the Rules ` $C 1505 


——Art. 14 — State Financial Corporations 
_ Act (1951), S. 81 — .Section is not hit by 
Art. 14.— AIR 1970 Orissa 189; (1970) rs 
Cut LT 602; (1971) 87 Cut LTE 860 and AIR 

1972 Orissa 88, Overruled Orissa 182 B (FB) 





——Art. 14 — S. 28, Land Acquisition Act 
(1894), as amended by S. 59 of Punjab Town 
Improvement Act (4 of 1922) — Validity 

Punj 241 A (FB) 

Art, 14.— S. 59 of Punjab Town Improve- 

ment Agt (4 of 1922) — Validity 
Punj 241 B (FB) 
— Art, 15 — See Ibid, Art. 14 SC 1505 











-Arts. 15 (4), - 16 (4) — Post reserved for 
scheduled caste — Caste lady marrying 
scheduled caste husband — She cannot claim 
the post Delhi 115 

Arts, - 15- (4), 14 — Reservation of: seats in 


Medical Colleges’ —, Exclusion of persons be- 
longing to socially and educationally ba 

on ground of higher income is not contem- 
. plated. by Art. 15 (4) : Ker, 131 
Art, 16 (4) — See Ibid, Art. 15 aS ae 


——Art, 19 — See Ibid, Art. 14 
——-Art. 19 (1) (g) — See Ibid, Art. 32 


: SC. 1443 A 
——Art. 19 (1). (g) and 19 (6) — See Ibid, 
Art. 82. ` SC 1443 





—Art. 19 (1) (f) — See ‘Tenancy Laws — 
W. B. Land Reforms Act (1956), Ae ye n 


———Art. 19 (1) (f) and ( See Punjab Ex- 
cise Act told), S, 36 (c read - with S. 40 
Punf 236 C (FB) 


— Art. 20 (8) — e M. P. D Swatran- 
trya Adhiniyam (toes), S.5 Madh Pra 163 C 

Art. 22 (5) — All the ee -on which 
the subjective ec of detaining authority 
ig based must-be disclosed — Otherwise order 
of detention would be bad 


her 25 — See M. P. Dharma Swatantrya 
‘Adhiniyam (1968), S. 3 | 
——Art. 31 — See Ibid, Art, 4 SC 1487.D 
'—— Art. 82 — Ses also 

(1). Ibid, Art. 14 





of 1974 dated . 


,under Art. 32 alleging 


SC C1487 D, 


SC 1513. 


*Madh Pra 163. A` 


SC 1505 


| Constitution of India (contd.) 


(2) Public Safety — Maintenance of: Internal 


Security Act (1971), S. 8 SC 1517 

3) Public Safety — e of Inter- 
Security Act (1971), S. 3 (1) (a) SC 1508 
—Arts, 32 and 304 (b) Proviso — Petition 


under Art. 32. challenging legality of an Amend- 
ing Act on ground of imposing additional restric- 
tions without complying with the provisions of 
Art. 304 (b) Proviso — Maintainability 

SC 1443 A 
——Arts. 82; 19 A (g) and 19 (6) — Petition 
gement of funda- 
mental right under Art. ad {1 j (g) — It. cannot 


be allowed until such gement, falling 
outside Art. 19 (6), has been established 
$C 1443 C 





Arts. 186, 137 — Application. for special 
leave to appeal — Application for re- 
view on same grounds, not maintainable 

SC 1500 A 
——Art. 136 — Appeal by mon leave — 
Appreciation of evidence — High Court in 
second appeal reappreciating evidence and com- 
ing to erroneous ap — Supreme Court 
reconsidered the evide SC 1534 À 


——Art, 187 — See also Ibid, Art. 138 . 

SC 1500 A 
——Art. 187 — Bene of power —- Once an 
order has been passed by the Supreme Court 
the order cannot be lightly Ee 5 


Ag O06 LSE 


(1) Co-operative Societies — =‘ Maharashtra 
Co-operative Societies Act (1961), S.163 

(S) Bom 187 B 
(2) High Court Rules and Orders — Bombay 
High Court (Original, Side) Rules (1957), 

R. 623 ; Bom 182 D 

(8) Municipalities — Bombay Provincial 
Municipal Corporations Act (1949), S. 19 

] Kant 150 B 

(4) Safety — Maintenance of Internal 
Sees Act (1971), S. 8 SC 1517. 


— Art. 226- — Delay — Notification under 
S. 6 of Land Acquisition Act issued on 3-8-63 
— Petitioners acquiring title in 1966 and filing 
objection on 15-2-78 when they became aware 
of acquisition rican -— Writ. Petition filed 
on 18-8-73 held not be- rejected on 
ground of delay All 276 D 
Art: 226 — Natural justice — University 
authorities debarring student from appearing 
for examination — Validity of procedure adopt- 
ed before passing order All 290 
— Arts. 226, 227 — Jurisdiction of 
Court on Original Side and on Appellate Side 
— Distinction Bom 182_ A 


Art. 226 — Order of Financial Commis- 
sioner directing remand and re-opening of parti- 
tion passed prior to of enforcement of 
Agrarian Reforms Act — Order being bad in 
law proceedings flowing therefrom would be 








‘non-existent — Writ if issued would not be in- 


effective | J& K54B 


-Art. 296 — Other remedy open — Writ to 
compel Mayor to hold a meeting of Municipal 
Corporation to elect Mayor and Deputy Mayor 
— S. 448 of Bombay Provincial. Municipal Cor- 
porations Act, 1949 is not alternate remedy 

\ Kant 150 A 
Art. 226 — Election -dispute — Defects in 
electoral roll alleged — Rolls not- challenged 
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Constitution of India (contd.):'. vi 
prior to election — -Petition cannot be: dincoied 
of summarily on question ot 


—-Art. 226 — Altematve a — “Chak 
lenge to clection on ground of defective electo- 
ral :roll — No remedy Pioa = Writ peti- 





tion not barred dh. Pra 145 D 
Art, 226 — ` Nature of rem ` under — 
Whether can be availed of for challenging elec- 


tion based: on AEBN electoral roll 

Madh- Pra 145 E 
——Art. 226 — Laches — Challenge to. elec- 
tion on ground of illegality of electoral roll after 
its result — Petition cannot be 
ly on ground of delay Madh | Pra 145 F 
Arts, 226, 227 — Petition under — Find- 
ings of fact — Rent Controller and appellate 
authority concurrently upholding grounds of 





eviction ‘stated by landlord — Held findings 
about sub-letting and damage., caused to the 
house being pure findings of om not be 
challenged - 180 A (FB) 


Art, 226 — Natural Justice: — Resumption 
by Government of portion of land forming the 
subject-matter of grant. — Grantee's. right _of 
being. heard -Punf 228 
Art. 226 — Cancellation of liquor license 
under S. 36 (c) Punjab Excise Act — Whether 
rules of natural justice necessarily - require a 
notice of hearing before cancellation 








Punj 238 A’ (FB) 


——Art, 227 — See ap Ibid, Art. 226 
’ l Bom 182 
Orissa 130 A, (FB 
Arts, 227, 229 — Assistant Master not a 
subordinate - Court or Tribunal’: within Art. 227 
—.Order by him under.O. S. Rules — Art. 227 
has -no application - Bom 182 C 


i _ Art, 229 — See Ibid, Art. 227 


Bom 182 c 
Art. 245 — See 
(1) M. P. Excise Act (1915), S. 62 


l SC 1429 A 
2 Municipalities — Koria Munici- 
- palities’ Act (1985), 


„21 (1) 
Ò Partnership Act (1932), 


Art. 286 6:1) b) — a oe Tax — 

Central Sales Tax Act (1958), S. 5 (1). 

i ' SC 1564 
——Art. 304 (b) Proviso — See l i 

(1) Ibid, Art. 32 SC 1443 A 


(2) Karnataka Silkworm Seed “and Cocoon 
2 (Regulation’ of P eonen, g Supply and 
Distribution) Act (1969), S 





l 1443 B 
——Art. 309 — See alo Ibid, rey a 

SC 1487 D 
—— Art, 309 — ‘Promotion’ on basis’ of senio- 


rity-cum-fitness as distinguished from promotion 
on basis of selection -— Claim for promotion 
on former basis erroneously not considered — 
Remedy SC 1498 
Art. 309, Proviso — Services — 





Rajasthan Civil Service ae ‘Gos. R. 244 
(2) 1337 A 
——aArt, 811 — See Ibid, . Art. u ' 

SC 1487 D 


Ee 3il (a) — Order of compulsory retire- 


ment 
ae — — See Negotiable 
J&K 


aa ae 
Act (1881), S 


50 (FB) 


ed mere-. 


ee; 140 —~ See Ibid; S. 128 


——S§. 47 — See Ibid, S. 31 


SC 1487 E. 


ey 9] — ‘See Negotiable 
Instruments Act (1881), S. 20 
& K 50 (FB) 


AE VIL List Iten I — See M. P, 

Dharma Swatantrya EN (1968), .S. 3 
‚Madh Pra 163 B 

Constitution of Jammu and Kashmir 


—-—§, 122, — See also J. and K. Limitation 
Act (1995  Smt.), Art. 92 J& KA T 
———§, 122 — Scope J & K 62 D (FB 


Company (Court) Rules (1959) 
R, 6 — See Constitution of India, Art. 227 


Contract Act (9 of 1872) 

———-§, 17 — See Hindu Marriage Act (1955), 
S. 12 (1) (o) Madh Pra 174 B 
S. 28 — See Houses and Rents — U. P. 
tag Control of Renat: and Eviction Act 





SC 1525 B 

es, ~~ See also ia ai Act (1940 
S. 80° 5: : Pat 212 G 
a, 20 — Gait Deu i Principle of 
~~ When can be invoked Pat 212 D 


—-—§. 73, Explanation — ‘Means of mitigating 


damages.—- Burden of proof. AIR 1938 Mad 
672, Dissented from Kant 146 
——-Ss, 128, 140 —- Suit by creditor against 
sety and principal .debtor —- Payment of 


decretal amount by surety — Suit by surety to 
recover such amount. against principal debtor 
whether barred by constructive:res judicata 
Pat 239 A 
Pat 239 A 


—S. 216 — See Civil P. C. Saati ae S. 75 i 
Cal 303° 
———S, 217 — See Civil: P. C. AEOS S. 8.78 (9 


daia Societies Act (2 of mea 
See under Co-operative Societies. 


CO-OPERATIVE SOCIETIES 


—Andhra Pradesh Co-operative Societies Act 
(6 of. 1932) 


———§. 3] — Bye-law No. 16 of Gudivada 
Coop, Marketing Society authorizing Registrar 
t ot seats in the Managing Committee — 
Bye-law is ultra vires S. 81 (4). W. P. 
No. 4593 of 1972, D/- 68-2- 1978 (AP), Reversed 

Andh Pra 213 


——Co-operative. Societies Act (2 of 1912) 


D 43. — Bye-laws — Palani Co-operative 
Sales Society Bye-laws, Bye-law 13 (h) — 
Suspension during enquiry — Applicability of 
bye-law. W. P. No. 3763 of 1969, D/- 24-3- 
1971 (Mad), Overruled Mad 241 


ae Co-operative Societies Act (24 of 
1961 

‘——-§, 17 (2) — See Ibid, S. 31 SC 1470 
——-§, 29 — See Ibid, S. 31 SC 1470 
———-§s, 31, 29 and 47 — Flat in a Tenant Co- 
partnership Housing Society registered under the 
Act —- Flat can be attached and sold in execu- 
tion of a decree against the es ree 76 
Bom LR 375, Beversed . C 1470 
5G 1470 
~S, 91, 98 — Bombay Rents, Hotel and 
Lodging House -Rates Control Act (87 of 1947), 
S. 28 — Touchin e an business of the Society 
— A RE of 


l 


i 


vimana, adi 


8 SUBJECT INDEX, A. I- R. 1975 AUGUST 


Co-operative Societies 
Societies Act (contd,) 
tion of bye-laws of Society — Licenser made 
co-disputant — §. 91 is attracted Bom 187 A 
——S$. 98 — See Ibid, S. 91 Bom 187 A 


—-S. 168 (8). — ‘Award given by authority 


— Maharashtra Co-op. 


under Act — Finality — Review of in writ 

- Jurisdiction l Bom 187 B 

—Maharashtra Co-operative Societies Rules 
(1961) 

R. 24 — See Co-operative Societies .— 





aes Co-operative Societies Act (1961), 
S: SC 1470 
om Co-operative Societies Act (2 of 1963) 


———§. 127 — Notice under — Suit against 
society for recovery of price of goods sold — 
Notice unnecessary Orissa 187 D 


— Orissa Co-operative Societies Rules (1965) 


R. 87 (1) — Suit against Society —- Both 
society and secretary impleaded as defendants 
— There is sufficient compliance with rule’ 
Orissa: 187 C 
—Palani Co-operative Sales Society Bye-laws 


—RBye-law 13 (h) — See Co-operative Socie- 








ties — Co-operative Societies. Act (1912), 
S. 48 : e Mad 241 
Copy Right Act (14 of 1957) ` 

——Ss. 17 and 18 — Scope — Assignment 
and vesting of copy right. Delhi 180 B 
—S. 18 — See Ibid, §.17 Delhi -130 B, 
——S. 22 — Term of copy-right in published 
work — Assignment of, more than fifty years 


after author’s death — Validity . Delhi 180 C 


Court-fees Act (7 of 1870) . 
See under Court-fees and Suits Valuations. 
. COURT-FEES AND SUITS VALUATIONS | 
'—Court-fees Act (7 of 1870) 
——S, 6 — See Arbitration Act ae T 


3 B 
——S, 7 (y). (I) and S. 7 (v-B) One d $. 7 
(xi) (as amended by U Act 19 of 1988) — 
Applicability — Suit for possession of shop 
(building) against trespasser — S.-7 (v) (I) 
applies “and not S. 7 (v-B) (e) or 8. 7 (xi D 


Criminal Procedure Code (5 of 1898) 


—S. 61 — See Ibid, S. 844 SC 1465 A 
——Chap. XIV (Ss, 154176) -—— See Ibid, 
S. 344 C 1465 A 


— Ss. 154 and 162 — First information report 


— What is — : First information redu to 
writing after making telephone cal] —— Admis- 
sibility SC 1458 D 
—— S. -162 — See Ibid, S. 154 SC 1453 D` 

——S. 167 — ria 
E } Ibid, S. SC 1465 A 
2) Criminal ss C. (1974), . 167 (2) Pro- 
viso {a) SC 1465 B 


rosecution to examine 
ect of non-examination 


——S. 286 — Duty o 
material witnesses — 


SC 1458 A 
——5. 290 — Defence of alibi “— Plea of 
alibi has to be proved to the satisfaction of 
court SC oe C 


——S. 342 — See Penal Code Sea : 
G 1478 


Criminal P. C., 1898 (contd.) 
0 344 


S. 167 (2) Proko {a) SC 1465 B 
memm $5, S4 and 167 — Power of remand 
Position under old and new Codes compared 


- SC 1465 A 
—-—§. 374 — See Ibid, S. 423 SC 1501 A 


————Ss. 423, 374 — Appeal by accused sen- 
tenced to death and co ation proceeding — 
Power of High Court is wider in the circum- 
stances SC 1501 A 


D 517 (4) Conditional Order by 
Supreme Court for release of property 
1512 


Criminal Procedure Code (2 of 1974) 


——9, 57 — See Cr. P. C. (1898), S. -344 
SC 1465 A 


—~ See also cata P. C. (1974), 


eed 


——~Chap. XII (Ss. 154-176) — See Criminal 
P. C. (1898), S. 344 SC 1465 A 
484 and 428 — 


~D, 167 (2) Proviso (a), 
Investigation started before new Code came 
into‘force — Benefit under S. 167 (2) Proviso 
(a) is not available SC er B 
9 — Seé Criminal P. C. (1898), S 


——§. 428 —— See Ibid, S. 187 (2), Proviso (a) 
SC 1465 B 
9, 484 — See Ibid, S. 167 iP abe (a) 


1465 B 
Criminal trial 
—~—-—Sentence — Death sentenc®~=-- Confiima- 
tion’ of, by High Court — See SC 1501 (Pt. A). 
Sentence — Murder, conviction for 
Capital punishment | — Propriety — See 
SC 1501 (Pt. B). 


Dowry Prohibition Act (28 of 1961) 


¥ + 


——S. 3 — See Ibid, S. 6 Ker 129 B 
——-5. 4 —~- See Ibid, S. 6 Ker 129 B 
——§, § — See Ibid, S. 6 . Ker 129 B 


Ba ae and Maer dh dowry in viola- 
tion of Ss. 8, 4 and 5 — 


Easements, Act (5 of 1882) 

———98, 15, 18 — Fishery rights —. Acquisition 
by grant or prescription — Dispute between 
private individuals — Compromise — Effect 


Mad 239 (FB) 
S, 18 — See Ibid, S. 15 

Mad 239 (FB) 
Evidence 


Appreciation of — Eye-witnesses — Par- 
tisan or interested witnesses. See SC 1501 
(Pt C) 
oe Act (1 of 1872) 

— See also Hindu Marriage Act 
(958). 3 10 (1) (b) SC 1584 C 
———3, 3 — Appreciation of evidence — 
Duty of Court — Credibility of witnesses 

SC 1453 B 


Ker 129 B 


ae. ee Appreciation of evidence — Eye- 


witnesses — Witnesses either partisan or in- 


terested —- Their evidence cannot be re- 
jected See because of that, if the same 
stands careful scrutiny SC 1501 C 


mS, 10] to 104 — See Hindu Marriage Act 
Sacer S. 10 (1) (b) SC 15384 C 

115 — See also Constitution of India 
ee 926 Madh Pra 145 C 
———, 115 — Waiver — Agreement al D fur 
erection of building at P — Under it only 
Courts at D to hive jurisdiction to determine 
disputes —~ Mere filing of -certain suits at by 
contractor will not operate as waiver so as 


L 


A) 
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Evidence Act (contd) 
to estop him.from moving Court at D. when 
suits at P-are no longer pending 


Delhi 123 E 
Fishery rights 


-Acquisition by grant or prescription — 
See. Mad 239. (FB) 


Government Grants Act (15 of 1895) 


=, 3 — Sovereign grant — Construction 
~~ Rules — Grant of pension -and residential 
house to Muslim subject by Bhopal Ruler in 
appreciation of his long and distingui ished 
service — Grant of house whether as abso- 
lute or life estate SC 1518 


Guardians and Wards Act (8 of 1890) 

~~~, 4 (5) (a) — See Ibid, S. 25 (1)-. 
Guj 150 A, B 

~S. 9, 9 (1).— See Ibid, S. 25 (1) 
Guj 150 A, B 
8. 25 (1), 9 (1) and 4 (8) (a) — Jurisdic- 
tion — Application for custody of minor 
children — Should be filed in"District Court 
having jurisdiction in place where minors 
ordinarily reside ` Guj 150 A 
S5, 25 (1), 9 and 4 (5) (a) — Jurisdiction 
— Court having no territorial jurisdiction 
Bee a order of custody of minor — S. -21, 
C. applies. AIR 1973 Guj 1, Reversed 
Guj 150 B 


| HIGH COURT RULES AND ORDERS 


rey a High Court (Appellate Side) Rules 


-——--Chap a R., 1 — See Constitution of 


India Art.. Bom 182 A 


~Bombay e Court (Original Side) Rules 
(1957) 


RR, 58 — ' See Lbid, R. 623 ` Bom 182 B 
R, 823 — See also Constitution of India, 
Art. 226 l Bom 182 A 


~R, 623 — Reference to Division Bench by 
ÇC. J. — Held not referable 'to Rule 623 
Bom 182 B 
mm FR, 623 — Validity of — Not challengeable 
on the: Appellate Side of the High Court, 
under Art. 226 Bom 182 D 


—Calcutta High Court (Original Side) Rules 
- Ch, 26, Rules 89, 90, 91. 92 — Refer- 
rence directed to practising lawyer 
as Special Referee — Rules 89, 90 will not 
apply — O. 26. R. 11, Civil P. C attracted 


l Cal 303 A 
*ńOhap, 26, ‘Rules: 91, 92 —. Report 
of Special Referee - perverse l 
Must be set aside - Cal 303 C 
-Oh 26 R. 92 — See 

(1) Ibid, Ch. 26 R. 89 Cal 303 A 
(2) Ibid, Ch. 26 R. 91 Cal 303 C 


-Punjab High Court Rules and Orders, 
Vol. V, Chap. 2-C, R. 3 . 
Bee ee Act (1963), S. 5, ae 

Punj A (FB) 


ale 


Hindu Law 

ome FINE family — . -Partition — ee R 
decree — Alienation by defendant coparcener 
pending appeal against preliminary decree 
and: before passing of final’ decree — ` Mesne 
profits ae - Andh'Pra- 217 


Hindu Marriage Act (25 of 1855)... , 


S, 9- — Petition for'a decree- for resti- 
tution of conjugal rights — Earlier decree for 


Hindu Marriage. Act (contd. 


restitution of conjugal rights in a 


passed 
suit by husband is in force — Petition by. 


wife for same relief cannot be sustained 
Andh Pra 239 
—S. 9 (1). — “Without reasonable excuse” 


— Burden of proof. (1969) S, A No. 54 of 
1966, D/- 14-11-1969 (Guj); (1969) S. A. No. 760 
of 1964 D/- 25-86-1968 (Guj) Diss. 

Guj 158 A 


——~S. 9 (1) — Reasonable excuse — What 
constitutes —- Mental cruelty by husband — 
Letters written by husband. to wife 


Guj 158 B 
(1) Ibid, S. 23 (1) (b) = BC 1534 F 
(2) Civil P. C. (1908), -S.. 100 

SC 1534 B 


——S. 10 (1) (b) — Judicial separation — 


Cruelty — Onus of proof — Burden of prov- 
ing cruelty lles on ‘petitioner 
8O 1534 C 


— Ss. 10 (1) (b) and’ -28 — Judicial separa- 
tion — Cruelty — Evidence — Standard of 
to be app lied — Petitioner need not 
arge of cruelty beyond re- 
asonable doubt — AIR 1970.Bom 312, Revers- 
ed 8C 1534 D 
—Ss. 10 (1) @&) and 23 (D) (a) — 
— Judicial separation — Cruelty — What 
amounts to — Proof of — Relief when can 
be decreed — AIR 1970 Bom 312, Reversed 


SC 1534 E 
—S. 10 (1) (d) — Petition for judi- 
cial separation. on ground that wife 
was suffering from syphilis — No 


se that wife was suffering from the 
isease for a period of three years before the 


- petition — Relief, held, could not be granted 


Madh Pra 174 A 


—S.12' (1) ‘(c) — Consent by “fraud” 
— _ Meaning of — Word is not 
used in the sense as defined in 


the Contract Act (1872) — Concealment of 
fact by wife from husband that she was suf- 
fering from venereal disease — Held did not 
amount to “fraud” . ` < >- Madh Pra 174 B 
——S. 13 — See also: Civil P. C. (1908), O. 23 
R. 1 (83) . Punj 225 A 


——S. 18 — Application for divorce com- 
promised — — Wife thereafter going 
and living with husband — Decree 
is satisfied — Fresh application does 
not lie on same grounds 

Punj 225 B 


—-Ss. 13, 23 (1) (d) — Inordinate delay in 
A for divorce under Section. 13 — Ap- 
cation can be refused Punj 225 C 


——S. 23 — See Ibid, S. 10 (1) (b) 
: 1534 D 


——S. 23 (1) (a) — See Ibid, S. 10 (1) 
(b) SC 1534 E 
——-Ss. 23 (1) (b) and 10 (1) (b) — Judicial 
separation — Cruelty — Condonation — 
Meaning of — Condonation not pleaded — 
Duty of Court ' SC 1534 F 
—S§. 23 (1) d) — See Ibid, S. 18 

Punj 225 c 
Hindu Successton Act (30 of 1956) 
eb ag |: ee ‘Succession to brother — Sister cf 
deceased: b blood would exclude not 
only sister ees half ‘blood .but also brother by 


half blood . Mad 253 ~ 


d 
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HOUSES AND RENTS . 


Bombay Rents, ‘Hotel and Lodging House 
Rates Control Act (57 of 1947). 


~——S.'§ (10) — See Civil P. C (1908), S 11 
Guj 140 

kasa ll — ;, See Civil P. C. (1908), S. 11 
: Guj 140 
———S, 12 (3) T “Payment thereof” — In- 


terpretation — Payment to be of entire 
arrears due- 


———_§ 28 — See Go-nperative Societies — 
Man ennta Co-operative Societies . 
(1961), S l Bom 187 A 


-Delhi Aa Control Act (59 of 1958) 

——-S, 14 (1) Proviso clause (b) — “Sublet”, 
“assign” and “parted with the possession” 
Interpretation Delhi 117 A 


-Orissa House. Rent Control Act (4 of 1968) 
————§, 7 — See Constitution of India, Arti- 
cle: 226 Orissa 130 A (FB) 


————§§, 7 (4) — “If he -requires the house for 
the occupation” — Use as vacant site, (1973) 
39 Cut LT 946, Overruled 

Orissa 130 B (FB) 


han Premises {Control of Rent and 


Eviction) Act (17 of 1950) 


© <——Ss. 2 (2), Proviso (e), 13. 27 — Suit for 


eviction filed after expiry of pe Pe mention- 


ed in S, 2- (2), Proviso fe) — S. 13 eee 
Ra 
——S. 13 — See Ibid, S. 2 a Proviso (e) 
Raj: 167 
—sS: 27 — See Ibid, S. 2 (2) Proviso i ve 


—Tamil Nadu ‘Buildings (Lease and . Rent 
Control) Act (18 of 1960) , 


——Ss. 3 (3), 3 (8) — Order of requisition and 
allotment of certain premises under Sec. 3 (3) 
~- Order found to be without jurisdiction — 
Notice under Senor 3 (9) is not valid 
Mad 235 A (FB) 
——S. 3 (9) — Occupation of premises by 
landlord without notifying vacancy — Sum- 
mary eviction of landlord under S. 3.(9) (á) 
(i) — Not permissible: W. P, No. 402 of 1958 
rd); and (1964) 77 Mad LW 604, Over- 
Mad 935 (FB) 


—U. P. (Temporary) Control of Rent 
‘Eviction Act (3 of. 1947) 


——S, 3 — Suit for ejectment during dentine 
ance of stay order in revision against order 


antin rmission — Dismissal of revision . 
ai ay Gi All 280 


~ Effect of . 


~——S. 7 — Order of allotment by Additional 
District Magistrate made after hearing par- 
ties and after fully applying his -mind — 
Held he being a deleg of District Magis- 
trate was competent tomake orders of allot- 
ment —- Order of allotment and order of 
Rent Controller under S. 7-A not bad 

8C 1525 C 
w——$8. 7-A, 17 — Rules under the Act — 
Rule 3 — Compromise in a suit between 
landlord and fone in contravention of rules 
— Effect SC 1525 B 


=s. 17 — See also Ibid, S. 7A 
SC 1525 B 


—-—§, 17 — Rules under — Control of Rent 
and Eviction Rules (1949), R. 3 — Period. of 
thirty days — Provision whether mendaory 
or- directory 8C 1525 


Bom 201 . 


Act’ 


‘and 


Houses and Rents (contd) - 
—-U; P. (Temporary) Control ‘of 
Eviction Rules (1949). .- 
—-——R. 3 — See Houses and Rents — U. P, 
(Tem rete one of Rent and Eviction 
Act. (1947), 8 BC: 1525 A 


Rent and 


caddie of Statutes . 


Construction making any provision a 
dead -letter — -To be rejected 
Pat 297. B 


—— Limitation Act — Columns of Schedule 
— Construction J & K 62 E (FB) 
———Limitation Act — Construction in favour 


of right to sue J & K 62 F (ŒB) 

———Retrospective operation See Motor 

Vehicles Act (1939), S. 38 Cl) a and E R 
t 227 


asar Laws — See Sales T — " Centřal 

Sales Tax Act (1956), S. 6 8C 1492 

J. and K. Agrarian Reforms Act (26 of 1972) 
See under Tenancy Laws 


J. and K. (Extension of Laws). Act 62 (of 
1958) 


——S§. 3 — eo Negotiable Histone Kat 
(1881) S, J & K 50 (ŒB) 
J. and K. anā Revenue Act az of 1996 
Smvt.) 


~——S. 111-A (1) (b) — Proceedings for par- 
tition’ co-sharer — -Question of title raised 


by opposite party — Failure of opposite party . 


to file suit within three months as ordered 
under Section 11-A (1) (b) — Effect of 

J & K 54 A 

J. and K. baw Department Manual 

——R. 78 — See Civil P. ee. O 27 R L 

J K 52-B 

Jammu and Kashmir Limitation ae (9 of 
1995 Smt.) s 


——Art 68 — Applicability — Suit by forest 
lessee for recovery of earnest.money — Arti- 
cle 68 is not applicable 

' J & K 62 C (FB) 
———Arts. 92, 119 — Applicability — Accept- 
ance of plaintiff’ 8 tender -—~ Failure to deposit 
balance, of security amount — Forfeiture of 
earnest money — Suit for return of earnest 
money — Held that it was not Art. 92 but 


Art. 119-which would’ apply. a 1974 Pat 
319, Dissented from J&K 62A (FB) 
———Art, 119 ~~ See. Ibid, Art. 92 


J&K 62 A (FB) 
Art, 145 — ‘Applicability — Deposit of 
earnest money by forest lessee — Deposit 
intended to serve as security for lease.— Suit 
for recovery of earnest money— Art. 145, 
held not applicable. AIR 1966 Andh Pra 218, 
Dissented from J & K 82 GB) 


J. and K. Stamp Act (40 of 1977 Smt) 
See under Stamp Duty 


Karnataka Silkworm Seed and Cocoon: (Re- 
gulation of Production, Supply and Distribu- 
tion) (Amendment) Act (29 of 1969) 

————_§s, 3, 4, 5 and 7 — Validity — Act not 
assented to by President like Principal Act 


~~ No additional restrictions imposed — 


Amendments introduced by Amending Act 


held not invalid SC 1443 B 
—-—S. 4 — See Ibid, S. 3 »- $C 1443 B 
2-3. §:—-See Ibid, S. 5 SC 1443 B 
S. 7 — See Ibid, S. 


«BC 1443 B 
Land Acquisition Act (1 a 1894) i 
—— 5, 5-A — Report under: — Is different 


from that under Rule 4 (4) of Land Acquisi- | 
4 
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Land Acquisition. Act (contd.) - 
pon oe without ec Rules; 1963 — Notification 
out complying with Rule 4 (4) is 
ve z + .. ` AN.2%8 C 
ees Si. ' aa S A S EET 
(1) Ibid, Section 5-A All 278 C 
(2) Constitution of India, Art. 226°” 


- All 276 D 
—— 5S. 6 (3) — Initiation: of land -acquisition 
proceedings. 2768 A 
5. 23--~- See, Constitution of Pan Arti- 
cle 14 Punj 241 A (FB) 


Land Acquisition oui) Rules (1968)" 


——R. 3 — See Land Acquisition Act ee 
Section 5-A All . 


——R, 4 (4) — See Land | Penn oe 


(1884), Section 5-A All 276 C 
——R. 4 (4) — Pending matters — Rule ap- 
plies - All 276 B 


Limitation Act (8 of 1908) 


——Art. 182 (4) — Mere addition of a aise 


cannot ipso fdcto ccnvert revival application 
into an independent execution eae i 


d 246 
Limitation Act (36 of 1963) 


—S. 5 Expin. — Wrong practice of High 
Court relating to filing of Letters Patent Ap- 


als — Appellant misled in not filing appeal - 


pe 
complete in all respects — Delay in filing ap- 
peal —-- Practice held to be sufficient cause 
within Section 5 for condonation of delay - 
l Punj 246 A (EB) 
——S. 13 —- Scope —— Removes difficulty 
when Court did not order payment of. court- 
fee at the time of rejection of forma pauperis 
application . All 286 


—S, 18 — See Ibid, S. 31. Ker 140 


——S. 18, lanation — Debtor in letter to 
creditor a tting existence of account. but 
not admitting the amount claimed and ‘stipu- 
lating different sum —~ Letter if amounts to 
acknowledgment Raj 161 


——-S. 19 — See Ibid, S: 31 


—— Ss. 31, 18, 19 and Art, 136 — Money dec- 
ree — Execution filed béyond 12 years from 
date of decree — Acknowledgment and part 
payment made prior to coming into force of 
1963 Act can save limitation “Ker 140 


-—.—S. 31 (a); Art. 136 — Execution applica- 
tion already becoming time. barred long be- 
fore Act came into force — Enforceability 
of decree. AIR '1938 All 539, Not followed . 
’Punj 246 D (FB) 
——Art. 10 — “When injury occurs” 
Where time of cineca is known to consignor, 


limitation commences when damage is caus- - 


ed and not when damaged goods are offered 
to be -delivered ~—s_, ‘Andh Pra 235, B 


——Art, 24°— See Jammu and Kashmir ` 


Limitation Act. {1995 Smt), Art: 92- .--. - 
JT&KGA (FB) 


art. 1 a See. J. and K. Limitation Act 
(1995 Smt), Article 68- ~~" 
J & K 62 C (FB) 


— Art.. 70 — See J. and K.. Limitation Act 
(1995 Smt), Art, 143 -7 . J &K 62 B (FB) 


——Art. 113:— See J: ang K. Limitation Act 
Art. 92 - 


(1995 Smt), Art. : 
| : “J&KGA (FB) 
—Art, 136 — See 
(1) Tbid, 8. - . `=. Ker -140 
- (2) Ibid, S. 31 ci ` Pani 246 D (FB) 


SS. 


Ker 140 


(1895), Section 3 


4 P- Dharma Ewarannys en (27 of 
S68 


aA 3, 4‘and 5 — Validity — Provisions 
do not violate right .to freedom of religion 
guaranteed by Art..25 (1) of the Constitution 

- Madh’Pra 168 A 
——§s. 3, 4and 5 — Provision relating to con- 
version by allurement — Is the subject- 
matter beyond the competence of State legis- 
ter No Madh Pra'163 B 


Madh Pra .163 A, B 
5 — See also Ibid, S. 3 
Madh Pra 163 A, B 
~——§. § — Provision regarding giving intima- 
tion about` conversion — Not violative of 
meticle a (3) of the Constitution 
Madh Pra 183 C 


M. P. Exolse Act (C, P. Act 2 of 1915) 


-———Ss. 62 and 63 — M. P. Foreign Liquor 
Rules, 1960 Rr. IT (ili) and (iv) (as amended in 
A ril 1964) —- Amendment antedating its 

ect is not ultra vires SC 1429 A 
as 62 — M. P. Excise Rules, 1960, Rr 
XXV and XXVa and XXVI — Enhancement 
of scale of fees -~ Balance of stock of foreign 
liquor on 31-3-64 out of ‘stock obtained under 
licence ‘which was- valid upto 31-3-64 — 
Scales revised from 1-4-1964 — Licensee is 
liable to pay enhanced fee. AIR 1965 M. P 
271, Reversed - SC 1428 B 
aS 63 — See Ibid, Section 62 


sc 

Madhya ` Pradesh Excise Rules (1960) 
Rr, KXV and XXVa — See M. P. Excise 
Act (1915) Section 62 SC 1429 B 
XXVI — See M. P. Bu Te 


1429 A 


iiie 


S. 62 
Madhya Pradesh Forokn Liquor Rules ihe 


R, I aaa See M. P. Excise Act (1915) 
Section 62 , SC 1429 A 

———~R. IV — See .M. P. Excise Act. (113) 
Section 62. SC 1429 A, B 


. Madhya Pradesh Municipalities Act (82 of 


1961} 
See under Municipalities. 
Madhya Pradesh Municipalities (Preparation, 
Revision .and. Publication of Electoral Rolls, 
ia and Sclection of Councillors). Rules 
See under Municipalities : 


ETT T Co-operative Societies Act (24 
See under Co-operative Societies 


Maharashtra Municipalities Act (40. .of 1965) 


-See under Municipalities: 


cael Municipalities Election 
) i 

‘See under Municipalities 
Mahomedan Law = 


——Gift — See Government Grants Act 
8C 1518 


ee of Internal Security. Act sai of 
See under Public Safety. 


Rules 


s 


Maxims 

RES ipsa ET ~ See Motor Vehicles 
Act (1938), Section 110-B ` Pun 254 A 
Motor accident 


~=——-Accident dus to latent defect resulting 

in- failure of brakes — Liability of owner — 

See Mad 225 (Pt A) > >.. k g 
2 
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Motor Accident (centd.) 

———Driver holding ineffective licence — 
Liability of Insurance company 

See Mad 250 

——Injury — a aca 
See Punj 254 (Pt B) 
——Ne 
applicability — ‘See Punj 254 (Pt. A 

Motor Vehicles ` 

——Accident — Liability of owner — See 
Mad 225 (Pt. A) 


Motor Vehicles Act (4 of 1939) 
——S. 3 — See Ibid, S. 96 (2) (b) a 


—S. 10-B — Award of seen — 
Assessment of loss of annual dependency 
benefit — Adoption of multiplier method 


Guj 142 
——S 24 — See Ibid, S. 36 (1) and (3) 


i Pat 277 A 

———S. 32 — See Ibid, S. 36 (1) and (3) , 
Pat 227 A 
—S. 36 (1) and (3) (as amended ad Act 36 
of 1969) — Bihar Motor Vehicles Rules (1940), 
R. 24 (as amended in 1970) — Transport 
Vehicles registered before amendments — 


Power of Registering Authority to alter re-. 


gistered laden weight without owner’s con- 
sent — Amendments whether retrospective 
Pat 227 A 
——S. 47 — Bengal Motor Vehicles Rules 
(1940), R. 55-A — Stage Carriage permit — 
Number of permits has to be determined 
before ee applications ‘ Cal 280 A 
—S. 57. (3) — Bengal Motor Vehicles Rules 
(1940),. R 57 — Provisions are mandatory 
-> Cal 280 B 
——S. 63-A (4) — Directions by Inter-Statal 
Transport Commission do not bind Regional 
Transport Authority . Raj 174 A 


——S, 95 and S. 98 (1) — ” Statutory limits of 
liabilities under Section 95 can be extended 
by contract between parties 

Guj 133 B 


——S. 95 —- Compulsory coverage contemplat. 
ed by Sec. 95 — Object of Guj 133 C 


—-—S. 95 (1) — Workmen’s Compensation Act 
(1923), Section 22 — Liability for compensa- 
tion under 1939 Act and 1923 Act — Distinc- 
tion — Reference to 1923 Act in Section 95 
(1} — Object of Guj 133 A 
——S. 96 (1) — See Ibid, Section 95 


. Guj 133 B 
—Ss. 96 (2) (b) (li) and (3) — _ Accident 
caused by driver who held licence but on 
date of accident it was ineffective — 


Liability, of Insurance company 
d 250 


a 

——S, 110 — See Ibid, Section 110-F 
Andh Pra 222 B 
—S,. 110-B — Accident due to latent defect 
resulting in failure of brakes — Owner can- 
not escape liability by merely invoking the 

suddenness of the brake failure 

‘Mad 225 A 


——S. 110-B — Py heehee of compensation — 
Deceased (age 40 years} drawing monthly 
salary of Rs. 100/- as a packer in a firm — 
Compensation fixed at Rs. 8,000/- 

‘Mad’ 225 B 


——§. 110-B — Bus after going on the right 
hand side on the kutcha portion of the road 
turned turtle'— Maxim res ipsa loquitur ap- 
plies Punj 254 A 
——S. 110-B — Inquiry to the right hand: re- 


sulting in- permanent disability due to negli- 


f 


gligence — Maxim res ipsa Da 


Motor Vehicles Act (contd.) 
gent driving — Quantum of compensation 
Punj 254 B 
——Ss. 110-F and 110 — Claims Tribunal — _ 
Bar of jurisdiction of Civil Court p 
Andh Pra 222 B: 


——S_ 110-F — Claim for compensation — 
Bar of jurisdiction — Section does not bar 
remedy under Workmen’s Compensation Act 

Andh Pra 222 C 


MUNICIPALITIES 


-—Bombay Provincial Municipal Corporatioas 


Act (59 of. 1949) 


a T (1) (a) — See Constitution of India, 
Art. Kant 150 A 


a I (1) — Meeting for election of Mayor 


and Deputy Mayor — Notice — Require- 
ments Kant 150 B 
-Z_S. 448 — See Constitution of India, Arti- 
cle 226 Kant 150 A 


ii og Pradesh Municipalities Act (37 of 
——S. 22 D a) (ili) — See Constitution of 
india, Art: 2 Madh Pra 145 D 
——S, 29 a — See also Ibid, S. 31 (1) 
"Madh Pra 145 B 
——S, 29 (2) — M. P. Municipalities (Prepara- 
tion, Revision and Publication of Electoral 
Rolls, Election and Selection of Councillors) 
Rules (1962), R. 8 — Correction of Electoral 
Rolls — Substitution of name of voter for 
one already entered — Amounts to deletion 
— Does not tantamount to correction of. 
clerical error . Madh Pra 145 A 
——S. 31 (1) — Correction of electoral roll — 
neous or defective in any particulars” 
— What is? Madh Pra 145 B 


— Madhya Pradesh Municipalities (Preparation, 
Revision and Publication of Electoral Rolls 
| (4963) ane Selection of Councillors) Rules 


——R. 8 — See Municipalities — M. P. Muni: 
cipalities Act ‘feat, S. 29 (2) 
Madh Pra 145 A 


—Meharashtra Municipalities Act (40 of 1965) 
——S. 16 (1) (i) — See also Ibid, S. 21 (1) 


Bom 205 A (FB 
aR 16 (1) Gi Uo 
em 


ualifications — Wife 
oyed im school mm by 
Viera eg — Wife g with returned can- 
didate — Si e S. 16 (1) @ is 
incurred Bom 205 B (FB) 
——Ss. 21 (1) and 44 — Maharashtra Munici- 
alities Election Rules, 1966, R. 15 (1) — 
ection petition — Disqualification of 
returned candidate under S. 16 (1) (i) can be 
ground of challenge — R. rf cannot have over- 
riding effect. 1963 Mah LJ are oe + 


——S. 44 — Seo Tbid; 8. 21 (D 
Bom 205 A (FB) 


—Maharashtra Muwnictpalties Election Rules | 
(1966) l 


R. 15 (1) — Soe Munici 


cipalities — Maha- 
rashtra Municipalities Act (19 


, S. 21 (1 
Bom 205 








Natural Justice 
Art, 226 All 290; Punj 228 
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Negotiable Instruments Act (26 of 1881)~ 
——S. 20 — J. and K. Stamp Act (40 of 1977 
Smt.), Sch. 1, Art. 49 — Pronote executed in 
J. and K. State — It.must bear stamp as pros- 
cribed by State Act and not Central wen 

J & K 50 (FB) 
——S. 30 — Notice of dishonour Ti How to 


be nand i ei a 
ree — See Partnership Act ee 14 
D~ 93 — See Partnership Act (1952 S y 
Orissa Co-operative Societies Act (2 of ar 
See under Co-operative Societies, 
Orissa Co-operative Societies Rules (1965) 
See under Co-operative Societies. 
Orissa Estates Abolition Act (L of 1951) 
See under Tenancy Laws. 
Orissa House Rent Control Act (4 of 1968) 
See under Houses and Rents 


Orissa Merged States’ (Laws) hgh (4 of 1950) 
——S. 7 (g) — ‘Service tenure’ — ’ Nariha Ja PE 
lands were not service tenures held under 
or any member of his family — S. 7 (g) has no 
application to such lands Orissa 189 A 
Palani Co-operative Sales Society Bye-laws 

See under Co-operative Societies, l 


Fartuership Act (9 of 1932) 
—— 5s. 63 (1), 71 (2) — A. P. Partnership (Re- 
gistration of Firms), Rules (1957), R. 4 To) — 
Validity of rule — Rule is tra vires powers 
of rule making authority Andh Pra 282 
' —_—S. 69 (2) — Unregistered firm — Suit by 
partner for recovery of money on dishonour of 
cheque endorsed in favour of firm is not keri o 
Ker 

——S§. 71 2) — See Ibi S. 68 

4 Sa Pra 232, 


Penal Code (45 of 1860) 


——S..34 —.See Ibid, S. syn 
Z a — See Ibid, S. SC 1478 

— -Prevention as ‘Corruption Act 
aan. S 4 (1) — Prosecution under 5. 161 — 
Demand ‘of bribe by accused not proved. —~ 
Story of payment of money by complainant 
also not established aa reasonable doubt — 
Presumption under S. 4 (1) cannot $ drawn - 


SC 1506 


C 14382 C 
——Ss. , 304, Part I, 323 and 97 — Mur- 
‘der — Riek it of private defence — . Plea of — 
Burden establishing the plea -——- Held on 


facts accused was not entitled to, benefit of 
iss of private defence, Crl: A PP. Nos. 287 and 
of 1969, D/- 17-7-1970 (c j), RSC 1478 


—_—Ss- 302 read with S. 34 and 304, Part I 
— Conviction under -— Validity — Deceased 


taken from his house by — No evi 


dence of force or deceit “in doing so — Circum- ` 


stance throwing doubt on intention kill — 
Conviction changed from one under Sy 34 
to one under S. 304, Part H : C1 


—_s. 302 — - Capital punishment - — Pro Hs 
i SC 1501 B 
——Ss. 302, 34 and 325 —. Conviction: of one 
accused for bers 
ase Conviction - 


other accused under 


e T hw S. 34, Riwecer altered to one under: 


or absence af common intention. 1072 


Prosecution 


eld - by the. Supreme - 


. 18 

Penal Code (contd.) l 

Cr ibe | 1580 (Delhi) Partly tear SC 1506 
304, Part I — See Ibid, S. 300 


SC 1478 
ogs 804, Part I — See Ibid, S. 302 read 
with S SC 1484 
vi S898 — Sea Ibid, S: 300 SC 1478 
——S. 325 — See Ibid, S. 302 SC 1508 


Prevention of Corruption Act (2 of 1947) 
a 4 (1) — See also Penal oe wee 


S. 161 
S. 4 (1) — Presumptio aaa — e 
under S. 5 (1) (d) — Precuroption Rae S. 
Toa ) cg t be. drawn aoe A 
5 (1) (d — See Ibid, S. 4 oo. 
ee, oe eee of ction of competent etree — 


of Assistant -Inspec- 
tors of thas Coe Co-operative Societies — Sanc- 


tion given by Registrar held was: ve 
1432 B 
Provincial Insolvency Act a of 1820) 


——S, 15-— See Civil P.-C. (1908), O. 2, R. 8 
Cal 293 B 


mS. 16 — See Civil P. C. (1908), O. 2, R. 3 


PUBLIC SAFETY 


E of Internal Security Act ie 


———§, 3 = Detention’ order based on few 
instances of theft of railway property —~ No 


desis tea reason for not resorting to .normal 
prosecution — Detention 
quashed SC 1496 


tree 
—-—§, 


of detention after the occurrence of the inci- 


dents relied on — Delay not explained — Bona 
fides of “subjective dito a of detaining 
authority held not establis SC 1516 
eD 3 — Detention ae — “Subjective 


satisfaction” of the detaining authority — Um- 
due delay in passing the order for detention 
and in the a arrest th er — anun 
ness of the bedie satisfaction?” may 
doubted — Detention order quashed SC eG 
E 8 (1) (a) — Order under, again 

prisoner in jail liy pr —- 
clear ad ‘complete counter-affidavit 
by detainmg authority Effect — Order 
quashed as colourable exercise of jurisdiction 


3 m Inordinate delay in passing order ` 


SC 1508 . 


——.S. 8 — See Constitution of India, Art. 92 
(6) - = SC 1518 





Punjab Excise Act (1 of 1914) 
——§, 386 — See Constitution of India, Art. 226 


Punj 286 A (FB) ` 


eens: § 96 (o) — Sea also Constitution of India, 

Art, -226 Punj 236 A (FB) 
o's. 38 (e read with Ss Ss. 40 and 80 — Not 
ultra vires of Arts. 14 and- ‘19 (1) AOR (gg? 
of the Constitution Punj 286 C (FB) 
aS, See also Constitution ol India, 
Art, 226 Punj 236 


__§,:40 ~ Forfetture .of security deposit óf 
Hcensee -as à consequence. of cancellation ot 


A 


1 
Bosaso 


A (FB) - 


~ 


t 
t 


14 SUBJECT INDEX, A. I. R. 1975 AUGUST 


Punjab Excise Act (contd) . 
license, — ether notice to licensee essential 
before cancellation : Punj 236 B (FB) 
- ——§. 80 — See Ibid, 5, 86 (c) read with 
S. 40 ; Punj 236 C (FB) 
Punjab High Court Rules and Orders a 
See under High Court Rules, and Orders, 
Punjab Town, Improvement Act (4 of 1922) 
S. 58 -— See Constitution of India, Art. 14 
| Punj 241 A, B (FB) 
——Sch., Para 10, CL (8) — See Constitution 
of India, Art. 14 


Railways Act (9 of 1890) l 
~—-§, 77-B — Entire wagon booked — Value 





of.all packages consigned more than fiye hund- ` 


red rupees — Value of each of packages” not 


exceeding five hundred rupees -— S. 77-B is 
not attracted. AIR 1949 Mad 754, Dissented 
from Andh Pra 235 A 


——S. 80 — Sutt apes Railway —.Endorsee 
of railway receipt if can sue ` ` Pat 225 
Rajasthan Civil Service Rules (1951) . 

See under Civil Services. 


Rajasthan Colonisation Act (27 of 1954) 


——Ss, 7, 28— Scope ' SC 1436 B 
——§. 28 —. See Ibid, S. 7 SC 1436 B 
Rajasthan Colonisation (Allotment of Govern- 


ment Land to Post-1955 Temporary | Culti- 
_ vation Lease Holders and Other Landless 

Persons in the Rajasthan Canal Project Area) 

Rules (1971) 
Art. 14 


See Constitution: of India, 
SC 148 


6A 
Rajasthan Colonisation (Rafasthan Canal Project 
Pre-1955 Temporary Tenants Government 
Land Allotment) Conditions (1971) 
——Condn. No. 3'— See Constitution of India, 
Art. 14 ` SC 1486 A 
Rajasthan Motor Vehicles Rules (1951) 
——R. 89 (d) — Payment of fees under — 
Rule. is directory - -© Raj 174 B 
Rajasthan Premises (Control of Rent and Evic- 
tion) Act (17 of 1950) 
See under Houses and Rents, 


Registration. Act . (16 of 1808) 


——S..17 (b) — ‘See Stamp Duty — Stamp 
Act (1899), S. 2 (14) Punj 25 
Representation of the People. Act (43 of 1951) 
——S. 128 (4)--The statement objected to- must 
relate to the rsonal character and conduct of 
tho candidate self — Contest between Com- 
gress candidate Ga Prime Minister) and inde- 
pendent Attack on Prime Minister Mrs. 
Gandhi iss not “corrupt practice,” SC 1514 
` Res judicata 


onstructive res judicata 
Act (1872), S. 128 — 
Sale of Goods Act (3 of 1930) 
——S. 61.(2}' — Suit for price of goods sold 


— No contract to pay interest — Grant of in- 
terest is discretionary Orissa 187 A 


s 1 
i = * 


— See Contract 
Pat 239 A 


l _ SALES "FAX 
—Bombay Sales Tax Act (8 of 1958). 
—--§, 16 (4), (ii) — See Sales Tax — Central 
Sales Tax ‘Act (1956), $. 9 (2) -SC 1549 
—Central ‘Sales Fax Act (74 of 1958) 


_ with foreign buyer: for sale 


..Punj 241.A (FB). 


hs 


a (contd.) 

——S. 5 (1) — Constitution of Sf india: Art,- 286 
(1) (b) — Sale in the.course of the export — 
What constitutes -—— Assessee entered into -con- 
tracts with State Trading Corporation for sale 
of minéral ore—Corporation entered into contract 
of identical goods 
purchased by it from assessee — Sales by asses- 
see to corporation, held, were not in the course 
of export —- Hence they were exigible to tax 
under Central Sales Tax Act, ` . SC 1564 A 
——§S. 6 — Government Notification, dated 
10-5-1956 exempting cream in gen terms 
from sales tax, but excluding cream “sold in 
sealed containers” — ‘Sale of cream in soldered 


canisters held liable to tax SC 1492 
——S. 9 (2) — saree in Raat of tax 
under the Central Act the prescribed | 


time — Imposition of ee under State, Sales 

is Act is not valid — Judgment of Bom. 
Court in Sales Tax Ref. No. 86 of ane 
- 22-2-1968 (Bom); Reversed ‘$C 1549 A 

-Mysore Sales Tax Act (25 of 1957) 

-—-§. 13° — See Sales 

Tax Act (1956), S. 9 (2) SC 1549 


Specific Relief Act (1 of 1877) = 

~——S. 28 (1) — Decree for specific perform- 
ance of contract for sale — Power of comt to 
fix and extend time for deposit of purchase 
money — Buyer not depositing money within 
time — Effect Punj 
~-——Ss. 42. and 56 — Sult for declaration of 
title as a-Manager of Wakf — Omission to ask 
for relief of possession — Effect. AIR 1941 
Mad 822, Dissented from 
——S. 56.-— See Ibid, S. 42 


Specific Relief Act (47 of 1963) 
~——S, 16 (c) — Contract for sale of immovable 
roperty — Time when essence of contract in- 
icated. Delhi, 187 E 
——S. 16 (c) — Suit for specific performance 
of contract of sale—Conduct  disentitling. plain- 
iff from specific performance and conduct 
a oul not so disentitle him — Distinc- 
Delhi 137 D 
ron g 16 (c) — Suit for specific performance 
of contract of sale — Under S. 16 (c). plaintiff 
ao: prove that he oan a waya been ready and 
willing to perform his part of contract —- Law 
prior to 1968 was same Delhi 187 C 
~——S. 16 (c) — Readiness and willingness to 
perform contract -—— Distinction Delhi 187 A 
——S, 16 (c) — A agreeing to sell his building 
to B — On A’s failure to obtain certain docu- 
ments before 8-8-1962- sale to be completed 
within one month. from date of A obtaining last 
document — On 13-1962 by registered notice 
A informing B of, having: uired all docu- 
ments and that sale deed conl be executed on 
16-8-1962 — B held was not entitled to speci- 
fic performance after one month from 18-8-1982 
‘Delhi 137 B 
-——S. 34 Proviso -— Consequential relief asked 


for but not © granted — Proviso will not bar 
grant of declaration only Kant 155 B 
Stamp Act (2 of 1899) 
See under Stamp Duty 
) STAMP DUTY 

--J. and K. Stamp Act ou of -1977 Smt.) 

~— Sch. 1, Art. AF — EAN eee Instru- 
ments Act (1881), S. J and K 50 (FB) 


Tax — Central Sales | 


231 A. 


hp. 
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Stamp Duty (contd) -| 2 tes 
—Stamp Act‘(2 of 1899) 
-—S. I — See Negotiable Instruments Age 
(1881), S. 20 J and K 50 (FB) 
———_S. 2 (14) —. “Instrument” — Interpretation 
of — Document termed Razinama intend 
only to have mutation sanctioned by Revenue 
Authority — Held not “instrument? Punj 256 
——Sch. 1, Art. ner — See Negotiable Instru- 
ments Act (1881), S © ] and K 50 E 





_ State ea Fat aa Act (63 of 1951) 


CENI 
(1) Civil P. o (1908), S. 118° 
pen 132 A (FB) 
(2) Constitution of India,. 14 


——_§, 832 -+ See Constitution of India, Art. 14 


Orissa 132 B (FB) 
——S. 46-B — See Constitution of Indi 
Art, 14 


Orissa 182 B (FB 
Succession Act (88 of 1925) 


——S. 63 —. Will — Attesting witnesses falsely 
denying attestation — Effect Ker -141 
pami Nadu Buildings (Lease and Rent Control) 
Act (18 of 1960) 
See under Houses and Rents, 
Tamil Nadu Cultivating Tenants Procuon Act 
(25 of 1955) 
See under Tenancy Laws. 


TENANCY LAWS 

—Calcutta Thika Tenancy Act (2 of 1949) 
———S. 3 (1) — See Ibid, S. 5 Cal 299 C 
——-S. 5 — Partial eviction — Consent of ten- 
, ant as to when arises ae Cal 299 B 
——S§. 5 — Total eviction — Not an absolute 
right of landlord Cal 299 C 
——S. 27 (4) —- Powers of appellate pert 
— Same-as that of the Controller 


Ones 182 B (FB). 


—J. and K. Agrarian Reforms Act a Ta 


——S. 2 (5), Expin. (2) and S 

rised cultivation, is not personal 
purposes of S, J and K 54C 
——_S. Ss eee abs SO. Ean b. LLG 


——S. 52 — See Constitution of Te re en: 
J and K 54 B 
—Orissa Estates Abolition Act (1 of 1951) © 


———S. 8 — See Ibid, S. 39 Orissa 189 B 


3$ — Unautho- 


——S. 89 —- Suit for declaration of title’ and- 


recovery of possession — Settlement of disputed 


land on defendant in rayati character not under 
S. 8 of the Act — Suit is not barred under 


S. 39 


—Tamil Nadu Cultivating Tenants Protection 
Act (25 of 1955) 

' — = §s, 2 (a) and (c), 3 — Protection de the 

Act — Cannot be extended to tenant of Re- 

ceiver + Mad 281 (FB) 


——Ss, 2 (aa), 3, BA — Redemption of usu- 
fructuary mortgage — Whether tenant under 
mortgagee can claim protection against mortga- 
gor. ILR (1961) Mad 452 and cls 1. Mad Al 
25, ee Mad 227 (FB 


G, 
2 hia, € S. z (a) “and (c) Mad 231 nae 
(2) Ibid, S. 2 (aa Mad 227 (FB 
Aeg: 6-A. — See Ibid, S. 2 (aa) 
Mad 227 (FB) 


cultivation for. 


‘=S. 108 — 


Orissa 139 B . 


Tenancy Laws (cenid) 
—U, P, Consolidation of iio E 1953 (5 


of 1954) - 
——wos. 4, 5 (2) (a) {as amended ye U. P. Act 
21 of 1966) — Abatement of pr meas ee 
Notification under S. 4 issued during pendency 
of a before Supreme Court — ‘Suit and 
ap stand abated under S. 5 (2) (a) . SC 1499 
S. 5 (2) (a) — See Ibid, S. 4 SC 1489 
~~-Y. P. Zamindari Abolition and Land Reforms 
Act (1 of 1951) 
ew 4 (1) — See Ibid, S. 14 (1) 
All, ‘A (FB) 


95 
ey 6 (g) and (h) — See Ibid, S$. 1s 14 0) 


a Ge 14 (1), 4 (1), 6 (g) and hb) — ae 
aa of mortgagee’s right nadi S. 14 (1) — 
possession is permissive, C.M.W. No. 2783 

of 1568, D/-- 29-7-1988 (All), Overruled 
All 295 A (FB) 
S, 209 —- Suit under — Period of limita- 


tion — When commences.. C. M. W. No, 2733 
of 1968, D/- 29-7-1968 (All), Overruled 
All 295 B (FB) 


—W. B. Land Reforms Act (10 of 1956) 


—~—S. 8 — See Ibid, S; 8 (1) Cal 290 B 
S, 8 (1) — Constitutionality — Not ultra 
vires Art. 19 (1) (£) of Constitution. havo’ n 


~S. 8 (1) — Subsequent acquisition of land 
by pre-emptor after impugned transfer —- Does 


_ not afford him further right for pre-emption 


Cal 290 B 


: —§, 8 (1) Second Proviso -= Ratyat possess- 


ing adjoining the transferee —- Can- 
not resist application for pre-empi 
raiyat. holding lands adjoining 


—S. 9 — See Ibid, S. 8 (1) 


Trade mark 
Deceptively similar mark — See Mad 248. 
Trade and Merchandise Marks Act (43 of 1958) 


~S. 27 — Suit for infringement of Trade 
Mark and passing off action —- Distinction þe- 
tween — What plaintiff has to prove 
Delhi 180 A 
Defendants mark “No. 4AG 
Beedies’’ whether identical with or deceptively 
similar to plaintiff's mark “No. 4 Jadi Beedi” 
Mad 248 
Transfer of Property Act (4 of 1882) 


SS 29: A’ settling property for life on B 
pone pS Werner property to revert to 
ether “A’ can subsequently dur- 
ng life of B confer on her an absolute i t in 
the property 256 
SS. 44, 47 m Co-owner — Acquisition by 
managing co-owner — and when enures for 
beneft of other co-owners also Ker 139 
S, 47 —- See Ibid, S. 44 Ker 189 
=—5. 52 — See Hindu Law — Joint Family 
- Andh Pra 217 
53-A -— See. Ibid, S. 111 (d) 


tion by another 
uted holding 
Cal 290 C 
Cal 290 B 








8, 
Kant 155 A 
——S§. 54 — See Ibid, S. 111 ae 
ee T A 
——-S. 58 — See Civil P. C. (1908), S 
Dat z 
——S. 100 — See Hindu Law — Joint Family 
Andh Pra 217 
111. (d), 583A and 54-—- A ot to 
wal by landlord to tenant does not 


ect merger — 
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T. P. Act (contd) Words & Phrases (contd.) 
of interests e.g.. tenancy with ownership ~ Sealed container? — See Sales Tax — 
111 () — ot Kant es A Central Sales Tax Act (1956), S. 6 . SC 1492 
—S. g) — Eviction sought on sub-lett- = women’ s Compensation Act (8 of 1923) 
ing without permission —. Burden ee T $. 2 (1) (a) and Sch. T, Cl. Ta Work- 
U.. P. Consolidation of Holdings Act (6 of 1954) man — Lorry driver, cleaner and hamalis are 
EL under Tenancy Laws, i ———§s,. 13, 19 (2) — Death of workman, a 


SG ob ae). Control of Rent and Eviction lorry driver, on account of accident arising out 
ae of negligence of railway — Insurer of lorry de- 


See under Houses and Rents. — positing compensation under Act can maintain 
West Bengal Agricultural Lands and Fisheries suit against railway for maar 
Acquisition and R aaa "Ac (18 of Andh Pra 222 D 
ee ) „8e G Tn Andh Pra 292 D 
——S, 7T — Validity — Not ultr Art. 14 17 
a ee eee 275 k Motor Vehicles Act’ (1930), S. IOF o 
West Bengal Land Reforms Act ue of eer 99 — See Motor Vehicles Act Apso, 
See under Tenancy Laws. ar 1) Cui 133 
Words ey Phrases 5.95 (0) — See Ibid; S. 2° "hy (n) 
——“Instrument” — See Punj 256, - Andh Pra 222 A 
Bat a ; a : os na ee ET ; 
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(ii) again with effect from the date of expiry 
ofa period of five years from the date on 
‘which the revision made under sub-clause (i) 
takes effect; 


(0) in any other case, with offect from the 
date . of expiry of five years from the date on 
which possession of such property has been 
surrendered or delivered to, or taken by, the 
ompetent authority under section 4. 

(2B) The recurring payment in respect of 
any property shall ba revised by re- determin. 
ing such payment in the manner and in 
accordance with the principles get out in sub- 
‘section {1), read with clause (a) of sub. 


section (2), ag if such property had been - 


requisitioned under this Act on the date with 
effect from which the ravigion hag to ba mada 
ander sub-section (2A).”. 


EAR) Ae 


THE NORTH.EASTERN AREAS © 
(REORGANISATION) AMEND. 
MENT ACT. 1975 


(Act. No. 3 of 1975)* 
[19th March, 1975] 


An Act PEA to amend the North. 
Eastern Areas (Reorganisation) Act, 
1971. 


Ba it enacted by Parliament in the Twenty. 
@ixth Year of the Republic of India as 
‘follows:-—— 


A Short title and commencement. 


(1) This Act may be called THE NORTH. 
HASTERN ARHAS (REORGANISATION) 
AMENDMENT AOT, 1975. 


(2) It shall be deemad to have oome into 
‘force on the 20th day of January, 1975. 


2. Amendment of section 53. 


In s:otion 53 of the North.Rastern Areas 
(Reorganisation) Act, 1971 (hereinafter re- 
ferred to as the principal Act), in sub. gec- 
‘tion (3), for the words “three years’, the 
worda “thirty-eight months” shall be sub. 
„stituted. 


3. Repeal and saving. 


(1) The North-Eastern Areas (Reorganisa- 
tion) Amendment Ordinance, 1975 is hereby 
repealed. 


(2) Notwithstanding such repeal, anything 
“done or auy sction taken under the principal 
Act, a3 amended by the said Ordinances, shall 
be deemed to have baen done or taken under 
‘the principal Act as amended by this Aot, 


[*] Reseived the assent of the President on 19-8. 
1975 Act published in Gaz. of India, 19-3- 
1975, Part IL-8. 1, Ext. P. 45. 

- _ For Statement of Objests and Reasona, see Gaz., of 

India, 10-3-1975, Part II- S. 2, Ext. p. 198. 
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10. 
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THE TOBACCO BOARD ACT, 1975 
| ‘(Act No. 4 of 1975) 
CONTENTS 
-OHAPTER I 
PRELIMINARY. 
1. Short title, extent and commencement. 


2. Declaration ás to ex poniency of control 
by the Union. 


3. Definitions. 
CHAPTER IT 
THE Topacco Boarp. 
4. Katablishinens and Oonstitution of the 
Board.. 
5. Balary and allowances and other condi. 
tiona of service of Chairman, 
8. Officers of the Board and other staff. 
7. Committees of the Board. 
8. Functions of the Board. 
9. Dissolution of the Board. 


CHAPTER TI. 
REGULATION OF PRODUOTION AND DISPOSAL 
OF VIRGINIA ToOBAOGGO. 
Registration of growers of virginia tobacco. 
Registration of curers of virgivia tobacco. 


Registration of exportera, paokers, aud. 
tioneers and dealers. 


Virginia tobacco to be gold at registered 
suction plat-forma. 


Application, cancellation, fees and other 
matters relating to registration. 


Power of inspection. 


OHAPTER IV 
FinaNor, AcOOUNTS AND AUDIT. 


Grants and loang by the Oentral Govern- 
ment. 


Constitution of the Tobacco Fand, 
Borrowing powers of the Board. 
Accounts and audit. 


CHAPTER V 
CONTROL By Oentaan GOVERNMENT. 


Power to prohibit or control import and 

export of tobacco and tobacco producte. 
Directions by Central Government. 
Returns and reports. 


OHAPTER VI ` 
MISCBLUANEOUS. 


11. 
12. 


13. 
14, 


15. 


16. 


17. 
18. 


20, 


21, 
22. 


23, Penalties. 

24, a for obstructing a member, officer 
ox: other employee of the Board in the 
~ ‘digoharge ` of: his duties and for failure 
to produce books and records. 


r 
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25, Other ponalties, 

26. Offences by companies. 
` OJ urisdiction of-court.- 
28. Previous ‘sanction ‘of Ooniteal Government. 
29. Protection of action taken i in good faith, 
30, Suspension of operation of At. an 
31. Application of other lawa noi barred. 


. 32. Power of Central Government to make 


rules, © . 
33. Power to make regulations. 
i THE TOB ACCO BOARD ACT, 1975 
. (Act No. 4 of 1975) 
[19th March, 1975] 


AU ‘Act to provide for the development 
-under the control of the Union of the 
tobacco industry. 


Bo it enacted by Parliament in the Twenty- 


sixth Year of the Republic of India’ as = 


follows:— - 
= - .QOHAPTER I - 
S A PRELIMINARY 
1. Short title, extent and commencement, 
(1) This Act may be called THE TOBACCO 
BOARD AOT, 1975... 
_ (2) It extends to the whole of India. 
_ (3) It shall come into force on such date ag 
the Oentral Government may, by notification 
in the Oficial Gazette, appoint: 

Provided that different dates may be ap. 
~ pointe! for different provisiona of this Act and 
for different States or different parts thereof. 
2. Declatation as to expediency of cont. 

_ ` rol by the Union. 

It is-hereby declared that it is expedient in 
the publio interest that the Union shonld take 
ae it3 control the tobacco industry. 

. Definitions. 


ai this Act, nates the cont3xt otherwise 
requires,— 


(a) “Board” maana. the Tobacao Board esta. 


blishei under section 4; 


_ (b) “Obsiemay’ məans Ohiirmian of the 
Board; 


(0) "ouring” shall have the meaning ap. 
signed to it in the Central Excises aud:Salt 
Act, 1944 and all its grammatical variations 
. and cognate. ex pressions shall be construed 
` accordingly; 

(d) ‘‘dealer”. meang.a dealer in tobacco; 


[}] Received the assent of the President’ or, 19.8- 
1975, Aet published ‘in Gas. of India,” “19. B- 
1975. Part Il-8. 1, Ext, P. 38. -> 

For Statement of Objects and Reasons, nee Gas, of 
‘India, 9.12 1974, Part 1-8. te Ext, P, 1155, 


The Tobacco Board Ack, 1975 


A. I. Bi 


(o) "Executive Director” means the -Ex- 


„ecutive Director appointed under seotion 6; 
roge . 


(é) “export” and “import” mean, 


` peotively, taking out of or bringing into, India, aon 


be land, gea or air; 


(g) “member” means a nita of ‘the 


Board and includes the Chairman; 


(h) “prescribed” means presoribed by rules 
made under this Act; 

(i) “registered” means, except in ‘the 6x. 
-preesion “‘regigterad grower’, regiaterod under 
Chapter IDH of this Act and the rules made 
thereunder; 


(i) "registered grower” means & person who.’ 


has obtained a certificate of registration under 
eestion 10 for growing virginia tobacco. 


CHAPTER II 
Tar Topacco Boarn 
4. Establishment and Constitution of the 
Board. 
(1) With effect from such date as the Oen e 
tral Goverment may. by notification in the 
Official Gazatte, appoint in this behalf, there 
shall be establiahed for the purposes of this 


‘Act, a Board to be called the Tobacco Board. 


(2) The Board shall be a body corporate 
by the name aforesaid, having perpetual .suo. 
cession and a common seal, with power to- 
acquire, hold and dispose of property, -both 
movable and immovable, and to contract, and 
shall by the said name sae and be sued. 


(3) The head office of the Board shall be at- 
Guntur in the State of Andhra Pradesh and 
the Board may, with the previous approval of: 
the Central Government, establish -offices or- 
agencies ak other places in or- outside India.. 


(4) The Board ehall consist of the following: 
members namely:— 

(a) s Ohairman to be appointed by the Oen. 
tral Govarnment; 

(b) three members of Parliament, of whom: 
two ehall be elected by the House of the 
People and one by the Council of States; 

(0) seven members to be appointed by the- 
a Government to represent respec. 
tively:— 

(i i the Ministry of the Osntral Governinent: 
desling with Agriculture; 

(ii) the Ministry of the Central Government. 


‘dealing with Commerce; 


(iii) the Ministry of the Central Govern.. 
meni dealing with Finance; 

(iv) the Miniatry. of.the Central Govern.. 
ment dealing with Industrial Development; 

(v) the Indian Council of Agricultural Re-- 
search; 

Wi) the Government of Andbra Pradesh; 
and 


ate, 


1976 


(vii) the Government of Karnataka: ° 


(d) two membera to be appointed. by the i 


Oentral Government, by rotation in the al. 
phabstical order, t3 represant the Govern.: 
manta of. tobacco-growing States other than 
the States of Andhra Pradesh and Karnataka: 
(e) not 
pointed by the Central Government from 
amongst growers of tobacc2; dealers and ex- 
porters (including packers) of tobacco and t9. 
basso products, manufacturers of tobacco 
products and from amongst persons who, in 
the opinion of jhe Oantral Government, are 
exports in tobacco marketing or agricultural 
` economics. 
_ (5) The Board shall eleot, from amongst ita 
members, s Vice-Chairman wh)? shall exercise 
guch ofiha powers and perform such of the 
functions of the Ohatrman as may be prescribed 
or as may be delega'ed to him by the Chairman. 


(6) The term of office of the members and 
the manner of filling vacancies among, ani the 
procedure to be followed in the discharge of 
their functions by, the members shall ba such 
a3 may be prescribed. 


(7) The Execative Director and any such 
officer of the Central Government (not being 
- a member of the Board) as is deputed by the 
Central Government in this behalf, shall have 
the right to attend the mestings of the Board 
and take part in the proceedings thereof, but 
. shall not have the right to vote. 


(8) The Board may associata with itself. in 
such manner and for such purposes as may be 
prescribed, any person whose assistance or ad. 
vice it may desire in complying with any of 
the provisions of this Act and a person s3 
associated shall have the right to take part in 
the discussions of the Board relevant t> the 
purposes for which he has been associated, but 
shall not have the right to vote. 


(9) No actor proceeding of the Board or 
any committee appointed by it under section 7 
shall be invalidated merely by reason of— 

(a) any vacancy io, or any defest in the 
constitution of. the Board or such committes: or 

(b) any defeot in the appointment of a per. 
. son acting as a member of the Board or of 
puch committee; or 


(0) any irregularity in the procedure of the 
Board or such committes not affeating the 
‘merits of the cage. 


5. Salary and allowances and other con- 
ditions of service of Chairman. 

The Ohairman shall be entitled: t3 such 

salary and allowances and such conditions of 

service in respect of leave, pansion, provident 

- fund and other matters as may. from time to 

time, be fixed by the Oentral Government, 
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6, Officers of the Board and ‘other staff. 


- (1) ‘The’ Central Government. shall appoint 
an Executive Director to exe:cise such powers 


_ and perform such duties. under the Ohairman 


as may be-presoribed or ag may be delegated 


i him by the Chairman. > - 


(2) The Central Government aha'l appoint a 
Sescotaey: to the Board to exercise auch powers 
and perform such duties unier the Ohsirman 
ag may be prescribed or as may be delegated 
to him by the Chairman. 


(3) The Hxeoutive Direstor aad Secretary 
shall bə entitled to such salaries and allow. 
ances and euch conditions of service in respect 
of leave, pension, provident fund and other 
matters ag may from time to time be fixed by 
the Cantral Government. ’ 


(4) Subject to auch control, restrictions ana 
conditions {including conditions 4a to appoint. 
ment of the officers and other employees of 
the Tobacco Export Promotion Council; in the 
event of the said Council being wound up) a3 
may’ be prescribed. the Board may appoint 
such other officers and employees ‘as may be 
necessary for the efficient performance of its 
functions, 


(5) The Chairman, the Executive Director, 
the Sscretary and other officers and employees 
of the Board shall not undertake any work un- 
connected with their duties under this Act 
except with the permission of the Central 
Government, 


7. Commitees of the Board. 


(1) The Bosrd may appoint such committees 
ad may be necessary for the efficient discharge 
of its duties and performance of ita neon 


under this Aat. 


(2) The Board shall have the power to co- 
opt as membrrs of any committee . appointed 
under gub-sestion (1) euch number of persona 
who a’e not members of the Board. as it may 
think fit and the rerrons go cc.opted shall have 
the r'ght to attend the meetings of the com. 
mittee and take part iu the proceedings of tha 
committee but shall not have the right to vote. 
8. Functions of the Board. 

(1) It shall be the duty of the Board to pro. 
mote, by such measures agit thinks fit, the 
development under the control of the Central 
Government of the tobacso industry. 


(2) Without prejudice to the generality of 


` the provisions of sub-section (1), the “measures 


referred to therein may provide for— 

(a) regulating the production and curing of 
Virginia tobacco having regard to the demand 
therefor in. India and abro:d: | 

(b) keeping a. constant watch on the virginia 
tobacco. market, both’ in India and abroad, 
and- ensuring ihat the Brace got a fair and 


— 


; 
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remunerative prige for the same and that there 
are no wide fluctuations in the prices of the 
commodity; 

(o) maintenance na improvement of = 
ting markets, and development of new markets 
outside India for Indian virginia tobacco and 
ita proluats and devising of marketing stra- 
tegy in consonance with demand for the 
commodity outside India, including group 
marketing under limited brand names; 

(3) recommending to Central Government 
the minimum prices which may be fixed for 
purposes of export of virginia tobacco with 
a view to avoiding unhealthy competition 
amongst the ex portera; 


(o) regulating in other respeots virginia 


tobacco marketing in India and export of vir- 
ginia tobacco having due regard to the- inte. 
restas of growers, manufacturers ani dealers 
and the nation; 


(t) propagating information useful to the 
growera, dealers and exporters (including 
packera) of virginia tobacco and manufacturers 
of virginia tobacoo products and others con. 
cerned with -virginia tobacoo and produots 
thereof; 

(g) purchasing virginia tsbacoo from gro- 
wors when the Same ia considered necessary 
or expedient for protsoting the interests of the 


growers and disposal of the same in India or 


abroad as and when considerei appropriate; 

(h) promoting the geading of tobacco at the 
level of growers; 

(i) sponsoring; assisting, co-ordinating or 
encouraging scientific, technological and eao. 
nomic research for the promotion of tobacco 
industry; 

(j) such other matters as may be presaribed. 

(3) Without prejudice to the generality of 


the provisions of sub section (1) and subject to ` 


priority being givan to matters specified insub- 

s. (2) the measures referred to in aub-s. (1) may 
alko provide in relation to tobacco, other than 
virginia tobacco, for all or any of the matters 
spedlfied in clauses (a) to (g) of sub.section (2) 
and for this purpose ‘any reference in thoge 
clauses to virginia tobacco shall be construed 
as including a reference to tobacco other than 
virginia tobacco. 

(4) The Board shall perform its functions 
under this section in accordance with and 
subject to such rules a3 may be made by the 
Central Government and puch rules may in 
particular make provisions for ensuring that 
the Board functions iv close liaison with Union 
‘agencies, institutions enui authorities concern- 
ed with the tobacco industry (inolading-grow. 
ing of tobacso) and avoida duplication of ofort, 
9. Dissolution of the Board. ° 

(1) The Central Government may, by noti. 
fication in the Official Gazette and for reasons 
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to be apacified therein, direct that the Board 
shall be dissolved from such date and for such 
period as may ba specified in the notification : 


- Provided that before*isauing any such noti- 
fication, the Central Government shall give a 
reasonable opportunity to the Board ‘to- make 
representation: against the proposed dissolu. 
tion an] shall consider the representations, if 
any, of the Board. 

(2) When the Board is E, under the 
provisions of sub.sz:ction (1),— 

(a) all membars notwithstanding that their 
term of office has not expired, shall, from the 
date of dissolution, vajate their offices a3 guch 
members; 

. (b) all powers and duties of the Board shall, 

during the period of dissolution; be exercised 

and performed by such person or persons ag 

ed on tral Government may appoint in this 
ehalf; 


(o) all fund: and other properties vasted in 


‘the Board shall, during the pesiol of dissoln. 


tion, ve3t in the Central Government; and 


(d) aa soon as the period of diesolution ex-. 


pires, the Board shall be reconstitated in 
accordanie with the provisions of thia Act, - 


OHAPTER III 


REGULATION OF PRODUCTION AND DISPOSAL 
| OF VIRGINIA TOBACCO. 


10. Registration of growers of virginia 
tobacco, 


~ (1) No person shall grow virginia tobao3o 
except under, and in accordance with, the 
conditions of a aertificate of registration 
obtained from the Board in acordance with 


- the rules made under this Act. 


(2) In granting or refusing.a certificate vof n 
registration, the Board shall have regard to 
the demand for virginia tobacco in India and © 


abroad, and the suitability of the land in rela- 
tion to which the certificate is applied for and 


such other factors as may, having regard to. 
the needa of the virginia tobacco industry, be ' 


presaribed. 


(3) A certificate of roviateation EE ia 
pursuance of this section shall be valid {or 
guch period as may be prescribed. 


(4) Every application for such certificate of- 


registration shall be ascompanied by such fees 

(not exceeding one rupee for 0.4 hectare of 

the land in relation tə whioh such application 

baa been made) as may be prescribed. 

11. Registration of curers of virginia 
tobacco. 


No paragon other than a registered ouret 
shall cure or undertake the curing of virginia 


tobacco unless he registers himself as a ourer.. 


-AA 
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with the Board in accordance with the “goles 
made under this Act. 


-12 Registration of, exporters, packers, 


auctioneers and dealers. 


--No parson shall export’ tobacco or any 
tobacco products or function as a packer, 


auctioneer of, or dealer in, tobacco unless he - 


registers himself with the Board in accordance 
with the rules made un ler this Act. 


13. Virginia tobacco to be sold at regis- 
tered auction platforms. 


No registered grower or curer shall sell or 
cause t9 be sold virginia tobacco elsewhere 
than at an auction platform registered with 
the Board in accordance with the rules made 
under this Act. 


14; Application, cancellation, fees and 
other matters relating to registra- 
tion. 


The form of application and the form of 
Gertificate of registration under section 10, 
the form of application for regijtration of 
carers for the parposes of section 11, for 
registration of exporters, packers or auc. 
tioneers of, or dealera in, tobace>, for the 
purposes of section 12. and for registration of 
auction platforms for the purposes of sec. 
tion 13, the time within which and the manner 


v in which such applications shall be made, tha 


fees payable on .such applications, the parti- 
Gulara to be specified therein, the principles 
and the procedure to be followed in gran{ing 
and cancelling certificates of registration or 


the registration of auction platforma or, as. 


the case may be, the registration ag curers, 
exporters, packers or auctioneers of, or 
dealers in, virginia tobacco, the returns to be 


- gubmitted by registered growers and regis- 
‘ fered curers, exporters, packers or audtioneers 


‘of, or dealers in, tobacco, and the registers to 
be kept by the Board shall be such as may be 
prescribed. 


-15. Power of inspection. 


The Board may authorise any of its mem.. 


bers, officers or other employees to inspect in 
such manner as may be prescribed any land 
or premises to verify the accuracy of any 
. partidulars mentioned in any application or 
any return referred to in section 14. 


OHAPTER IV — 


FINANOE, AOOOUNTS AND AUDIT 
16. Grants and loans by the Central Gov- 
ernment. 

Tho Central Government may, aii due 
appropriation made by Parliament by law in 
this. behalf, pay to the Board by way of grants 
- or loana‘such sums of money as the Central 
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17, Constitution of the Tabacco Fand. 


(1) There shall be formed a Fund to be 
called the Tobasco Fand. and . there ghall be 
credited thereto —  - 

(a) the fees levied and collected under this 
Act or the rule} made thereunder; 

(b) any sums of money paid or any loans 
granted by the Central Government for the 
purposes of this Act; 

(c) any grants or loans that may be mada 


5 by any person for the purposes of thia Aot; 


(d) the sums, if any, realised by the Baard | 


in carrying out the measures referred to in 
gedtion 8. 


(2) The Fund shall be applied— 
(a) for meoting the cost of the measures 
referred to in section 8; 


(b) for meeting the salaries, allowances and 


other remuneration of the officers and other 
employees of the Board; 


(o) for meeting the other administrative 


expanses of the Board; 
(d) for repayment of any loans. 


18, Borrowing powers of the Board. 


Subject to such rules as may be made in. 


this behalf, the Board shall have the power 
to borrow on the security of the Tobacco 
Fund or any other asset for carrying out the 
pu*poses of this Ack 

19. Accounts and audit. _ 

(1) The Board shall maintain proper ac- 
counts anl other relevant records and prepare 
an annual statement of accounts, including 
the prof and losa account, and the balance. 
sheet in such formes may be presdribed by 
the Central Government in consultation with 
Lie Comptroller and se aia of 

ndis. 


(2) The accounts of the Board ‘shall be 
audited by the comptroller and Auditor- 
General of India at such intervals as may be 
specified by him and any expenditure incurred 
in connection with such and:t shall be payable 
by the Board to the Comptroller and Anditor- 
General. 

(3) The Comptroller and Auditor. Genera! 
of [ndia and any person appointei by him in 
connection with the audit of the accounts of 
the Board shall have the same ‘rights and 
privileges and suthority in connection with - 
such audit aa the Oompiroller and- Aaditor- 
General has in: connection with the audit of 
Government accounts and, in particular, shall 
have the right to demand the production of 
books; ascounts. connected vouchers .and 
other documents and papers and to irspect 
any of tho offices of the Board. 


A 


re 
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(4) The acocunts of the Board a3 certified 
by the Comptroller and Auditor.General of 
India or sny other person appointed by him 
in this babalf together with the audit report 
thers01 shall be forwarded annually. tə the 
Central Government and that Government 


shall cause the same to be laid before each 


House of Parliament. 
CHAPIER V 
CONTROL BY OCenrraL GoYRRBNYENT 


20. Power to prohibit or control import 
and export of tobacco and tobacco 
products. - 


(1) The Central Government may, iy order 
published in the Official Gazette, make provi- 
gion for prohibiting. restricting or otherwise 
controlling the import cr export of tobacco 
and tobacco products, either generally or in 
specified classes of cases. 


(2) All tobacco and tobao:0 produats to which 
any order under sab.seotion (1) applies, shall 
be deemed to be goods of which the import or 
export haa been prohibited under section 11 
of the Oustoms Act, 1962, and all the provi- 
sions of that Act shall haye effect accordingly. 


(3) If any psrson contravene} any order 
made under aub section (1); he shall, without 
prejudice to any confiscation or ptnalty to 
whioh he may b> liable under the provisions 
of the Customs Act, 1962 as applied by sab- 
section (2), be punishable with imprisonment 
for a term which may extend to one year, or 
with fine, or with both. 

21, Directions by Central Government. 


The Board ghall carry ont such directions 
as may be issued toit from time to time by 
the Oentral Government for the efficient ad- 
ministration of this Aci. 


22. Returns and reports, 

(1) The Board shall furnish to the Oontral 
Government at such time and in such form 
and manner as may ba prezeribed or a3 the 
Oentral Government may direct, such returne 
and statements and such particulara in regard 
to any proposed or existing programme for 
the promotion and development of the tobacco 
industry, ag the Central Government may, 
from time to time, require. 

(2) Without prejudice to the provisions of 
gub.section (1), the Board shall, ag soon a3 
possible, after the end of each financial year, 
submit to the Oentral Government a report 
in such form and before such date, as may be 
prescribed, giving a true and full account of 
ita activities, policy and programmes oe 
the previous financial year. 

(3) A copy of the report received “andes 
sub.section (2) shall be laid, as soon as may 
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be after if ia received, before each House of 

Parliament. 
CHAPTER VI 

= MISOBLLANHOUS 

23. Penalties. 


ALR - 


Any perron who, being required under thig f 


Act to furnish any return, faila to furnish H 
such return or furnishes a return containing - 
any particular which i; false and which hé 


knows to be false or does not believe to be 


true, shall be punishable with fine which may 


extend to five hundred rupees. — 


24. Penalties for obstructing a member, 


officer or other employe: of the > 


Board in the discharge of his duties 
and for failure to produce boks and 
records. | 


Any person who— 


(a) obstructs any member or any officer or - 


a 


other employes of the Board or any other — 


person in the exercise of any power conferred, 
or in the discharge of any duty imposed, on 
him by or under this Act; or 


(b) having control over or custody of any 


account book or other record, fails to produce 


sudh book or record when required to do 80 
by or under this Act, 


shall be punishable with imprisonment for a 
term whith may extend to six months, or 


with fine which may extend to one thousand ` 


rupee, or with both. 


25. Other penalties. 


Whoever contravenes or attempts to con: 
fravene or abets the contravention of the pro- 
visions of this Act or of any rules made 
thereunder other than the provisions, punish- 
ment for the contravention whereof has been 
provided for in section 20 or section 23 or 


section 24, shall be punishable with imprigon.. 


ment for a term which may extend to six 


months, or with fine which may extend to 


one thousand rupees, or with both and in the 
case of a continuing contravention with an 
additional fine which may extend to fifty 
rupees for every day during which such con- 


travention continues after conviction for the © 


first such contravention. _ _ 


25. Offences by companies. 


(1) Where an offence under this Act has been 
committed by a company, every person who, 
at the t'me the offence was committed, was in 
charge of, and was responsible to, the oom- 
pany for the conduct of the business of the 
company a3 well as the company shall be 
deemei to be guilty of the offence and shall 
be liable to be proceeded against and punished 
accordingly : 


Se, 


` 
t 
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Provided that, noihing contained in this 
, @ub-caction shall render any such pereon liable 


* to any punishment, if he proves that the 


offence was committed without his knowledge 


or that he exercised all due diligence to pre- 


vent the commission of such offence. 


; (2). Notwithstanding anything contained in 
a@ub.section (1), where an offence under this 


Act has been committed by a company and it’ 


is-proved that the offence has been committed 
with the consent or connivance of, or is attri. 
butable to any neglect on the part of, any 
director, manager, secretary or other officer of 
the company, sachjdirestor, manager, secretary 
or other officer shall also be deemed to be 


guilty of that offence and shall ba Jiable to be ` 
proceeded against and punished accordingly, 


Explanation. — For the purposes of this 
gection — 

(a) "oompany means any body corporate 
and includes a firm or other assodlation of 
individuals; and 


(b) “director”, in relation to a firm, moans 
a partner in the firm. 


47. Jurisdiction of Court. 


No court inferior to that of a Metropolitan 
Magistrate or a Magistrate of the firat class 
He try any offenca punishable under this 

ot, 


98. Previous sanction of Central Govern- 
ment, 


No prozesution for any offence punishable 
under this Act shall be instituted except with 
the previous sanction of the Central Govern- 
ment, 


29. Protection of action taken in good 
‘faith. 


No suit, prosecution or other legal pro- 
ceedings shall lie againat the Central Govern- 
ment, or the Board or any committee appointed 
by it, or any member of the Board or such 
aommittes, or any officer or other employee 
of the Central Government or of the Board 
‘or any agent of or any otber person antho- 
rised by the Board, for anything which is in 
good faith done or intended to be done under 
this Act or the roles made thereunder. 


30. Suspension of operation of Act. 
(1) If the Central Government is satisfied that 


circumstances have arisen rendering it necessary | 


that certain of the restirtciions imposed by this 
Act should cease to be imposed or if it considers 
it necessary or expedient so to do in the 
public interest, the Central Government may, by 
notification in the Official Gazette, suspend or 
relax to a specified extent, for such. period aa 
may be specified in the notification, the opera. 
tion of all or any. of the provisions of this Act, 
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in all or any of the territories to which this 
Act extends. 

(2) Where the operation of any avai 
of this Aot has, under sub-section (1), been 
suspended or relaxed, guch suspension or rela. 


xation may; at any time while this Act 


remaini in force, be.removed by the Central 
Government by notification in the Official 
Gazette. 


(3) Every notification jammed under this 
section shall be laid as goon as may be after 
it is iesued, before each Honse of Parliament, 
while it ig in session, for a total period of 
thirty days which may be comprised in one 
Session or in two or mors successive sessions, 
and if, bafore the expiry of the segsion im- 
mediately following the session or the succes. 
sive cegsions aforesaid, both. Houses agree in 
making any modification in the notification or 
both Houses agree that the notification should . 
not be issued, the notification shall thereafter 
have effect only in such modified form or ba 
of no effect, as the case may be; s0, however, 
that any such modification or annulment shall 
be without prejudice to the previous opera. 
tion of the notification. 


31. Application of other laws not barred. 

The provisions of this Act shall be in addi- 
tion to, and notin derogation of, the provi- 
sions of any other law for the time beivg in 
force, 


32. Power of Central Government to 
make rales. ; 
(1) The Central Government may, by noti- 
fication in the Official Gazette, make rules for 
Garrying out the purposes of this Act. 


(3) In partioular and without prejudice to 
the generality of the foregoing power, such 
roles may provide for all or any of. the fol. - 
lowing matiere, namely: — 


(a) the powers and functions of the Vige- 
Chairman of the Board; 

(b) the term of ofice and other conditions 
of service of members, the manner of filling 
vacancies among, and the procedure to be fol. 
lowed in the discharge of their functions by 
members; 


(o) the powers which may be exerclized and 
the duties which shall be pserformed by the 
Executive Director and the Seoretary; 

(d) the circumstances in which and the 
authority by which a member may be remov. 
ed; 

(o) the holding of a minimum aibei of 
meetings of the Board every year; 

(t) the procedure to be followed at the 
meetings of the Board for the conduct of busi- 
ness and the number of members which shall 
form a quorum at a meeting; 


= i ee a 
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(g) the maintenance by the Board of records 
of business transacted by the Board and the 
submission of copies thereof to the Central 
Government; 

(h) the matters referred to in section 14; 

(i) the powers of the Board, its. Chairman, 
the Executive Director and committees of the 


Board with respect to the incurring of expan- - 


ditura; 

(j) the conditions subject to which the Board 
may incur expenditure outside India; 

(k) the preparation of budget estimates of 
receipts and expenditure of the Board and the 
authority by which ‘the estimates are to be 
sanctioned; - 

(1) the form and manner in which tho 
accounts should be maintained by the Board; 

(m) the deposit of the funda of the Board 
in banks and the investment of such funds; 


(n) the conditions to be observed by the 
Board in borrowing money; 

(o) the conditions subject to which, and the 
manner in which, contract: may be entered 
into by or on behalf of the Board; 


(p) the additional matters in respect of 
which the Board may undertake measures in 
the discharge of its functions; 


(q) the remuneration and other allowances’ 


payable to the person or persons referred to 

` in olause (b) of sub-section (2) of section 9; 

= (x) the form and manner of, and the parti- 
culars to be contained in, any returna or 

reports to be made to the Board under thig 

Act; 

(e) the collection of any information -or 
` statistica in respect of tobacco or tobacco ) pro. 
ducts; 

(t) any other matter which has to be, or 
may be, prescribed by, or provided for by 
rules under, this Act. 


(3) Every rule made under this section 


shall be laid, as soon ag may be after ibis ` 


maie, before each House of Parliament, while 
. å$ is in session, for a total period of thirty 
days which may be comprised in ones session 
or in two or more successive sessions, and if, 
before the expiry of the session immediately 
following the session or the successive sessions 
aforesaid, both Honsss agree in making any 
modification in the rule, or both Honses agree 
that the rule should not be made, the rule 
shall thereafter have. effect only in such 
modified form or be of no effect, as the cate 
may be; so, however, that any auch modifica- 
tion or annulment shall be without prejudice 
to the validity of anything sie a done 
under that rule, 


33. Power to make regulations. 


(1) The Board may make regulations not 
inconsistent with tbis Act and the rules made 
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thereunder for enabling it to discharge ite 
functions under this Act, 


(2) Without prejudice to the generality oË : 


the foregoing power, such regulations may 
provide for all or any of the follo wing matters 
namely :— - 

(a) the procedure to be followed at meetings 


of the committees appointed by the Board and. © 


the number of members which shall form & 
quorum at a meeting; 

(b) the delegation to . the Obsairman, 
membera, Executive Director; Secretary or 
other officers of the Board, of any of the 
powers and duties of the Board under this. 
Act; 

(c) the travelling and other 


section (8) of section 4 or co-opted under sub.. 
section (2) of section T; 

(da) the pay and allowances and lesve and 
other conditions of service of officers (other- 
than those appointed by the Osntral Govern-- 
ment) and other employees of the Board; 

(e) the maintenance of the accounts of the 
Board; 


(t) the maintenance of the registers and . 


other records of the Board and its various: 
committess; 


(g) the appointment by the Board of agents. . 


A. L Be 


allowances 
payable to persons associated under sub. | 


to dissharge, on its behalf, any of its functions; 


(h) the persons by whom, and the manner- 
in which, payments, deposits and investments 
may be made on behalf of the Board. 


(3) No regulation made by the Board shall: 
have effect until it has been approved by the- 


Central Government and published in the: - 


Official Gazette. and the Cantral Government, .. 


in approving a regulation, may make side 


change therein which appears to it to be 
necessary. 


fication in the offiojal Gazette, cancel any 
regulation which it has approved and, thére.. 


upon, the regulation shall cease to have effect... 


THE APPROPRIATION (VOTE. 
ON ACCOUNT) ACT, 1975 


(Act No. 5 of 1975) 
[25th March, 19757 


_An Act to provide for the withdrawal of 


certain sums from and out of the Con. 
solidated Fund of India for the services. 
of a part of the financial year 1975-76. 


[Text of the Ast not printed.] 


(4) The Central Government may, by noti-- . 
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THE APPROPRIATION (RAIL. 
' WAYS) ACT, 1975 
(Act No. 6 of 1975) 
[25th March, 1975] 


An Act to authorise payment and appro- 
priation of certain sums from and out of. 


the Consolidated Fund of India for the 
services of the financial year 1975-76 
for the purposes of Railways. 


[Text of the Act not printed. ] 


THE APPROPRIATION (RAIL- 
WAYS) NO. 2 ACT, 1975 


(Act No. 7 of 1975) 
[25th March, 1975] 


An Act to authorise payment and appro- 
priation of certain further sums from 
and out of the Consolidated Fund of 
India for the services of the financial 
year 1974-75 for the purposes of Rail- 
ways. . 

[Text of the Act not printed.] 


THE APPROPRIATION (RAIL- 
WAYS) NO. 3 ACT, 1975 


(Act No. 8 of 1975) 
[25th March, 1975] 


An Act to provide for the authorisation 
of appropriation of moneys out of the 
Consolidated Fund of India to meet the 
amounts spent on certain services for 
‘the purposes of Railways during the 
- financial year ended on the 31st day of 
March, 1973, in excess of the amounts 
granted for those services and for that 

` year. 


[Toxt of the Aot not printed.] 


ee se a 


THE PONDICHERRY APPRO- 
PRIATION ACT, 1975 
(Act No. 9 of 1975) 
[29th March, 1975] 

An Act to authorise payment and appro- 

priation of certain further sums from 

and out of the Consolidated Fund of 

the Union territory of Pondicherry for 

the services of the financial year 1974- 

75. 

[Text of the Act not printed.] 


AE e 
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THE PONDICHERRY APPRO- 
PRIATION (VOTE ON ACCOUNT) 
ACT, 1975 

(Act No. 10 of 1975) 
{29th March, 1975] 
An Act.to provide for the withdrawal of 
certain sums from and out of the Con- 
solidated Fund of the Union territory: 
of Pondicherry for the services of a 
part of the financial year 1975.76. 


[Text of the Act not printed. | 


. 


THE APPROPRIATION ACT, 1975 
(Act No. 11 cf 1975) 
[29th March, 1975] 
An Act to authorise payment and appro- 
priation of certain further sums from: 
and out of the Consolidated Fund of 
India for the services of the financial. 
year 1974-75. 
[Text of the Act not printed.| 


THE PRESS COUNCIL (AMEND- 
MENT) ACT, 1975 


(Act No, 12 of 1975)* 
(29th March, 1975] 


An Act further to amend the Press Coun— 
cil Act, 1965. 


Ba ib enacted by Parliament in the Twenty- 
sixth Year of the Bepeehe of India as fol-- 
lows :— 


1. Short title and commencement. 


(1) This Act may be called THE PRESS: 
COUNCIL (AMENDMENT) AOT, 1975. 


(2) It shall be deemed to have come into» 
force on the 30th day of December,. 1874. 


9, Amendment of section 5. 


In section 5 of the Pregs Council Act, 1965 
(hereinafter referred to aa the principal Aot), 
for sub-section (1A), the following sub-section: 
shall be substituted, namely :— 


‘(1A) Notwithstanding the ` expiry of the 
period of office specified in sub-section (1), the- 
Ohairman and other members holding office- 
ag such on the 29th day of December, 1974 
shall continue to hold such office: until the 
appointed day : 

Provided that nothing in this sub.se:tion. 
ghall apply to a member— 

(a) who ceases to be a member before the» 


(*¥) Received the assent of the President on 29. 3- 
1975 Aot published in Gaz. of India, 29- 8- 1875, 
Part I[-8. 1, Ext., p. 79. 

- For eee of Objects and Reasons, see Gaz, of 


TH 
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appointed day, by reason of the provisions of 
fub-section (2): or 

(b) whose term of office expires before the 

appointed day, by reason of the provisions of 
@ub.section (3); or 


(c) who ig deemed te have vacated his seat 


efore the appointed day, by reason of the 
provisions of sub-section (3A); or 

(a) who is deemed to have vacated his office 
before the appointed day, by reazon of the 
provisions of aub.section (4). 

Explanation, — In this sub.section, ‘‘ap- 
‘pointed day!’ means the 31st day of December, 
1975, or, where the Central Government, by 
motification in tha Official Gazette, appoints 
an earlier date, such earlier date,’. 

3. Repeal and saving. | 

(1) The Press Council (Second Amendment) 
Ordinance, 1974, is hereby repealed. 

(2) Notwithstanding such repeal, anything 
done or any action taken under the principal 
Ach, as amended by the eaid Ordinance, shall 
be deemed to have been done or taken under 
the principal Act as amended by this Aot. 


el serpent 


THE AIR FORCE ANO ARMY LAWS 
(AMENDMENT) ACT, 1975 


(Act No. 43 of 1975)* 
[29th March, 1975] 


An Act further to amend the Air Force ` 


Act, 1950 and the Army Act, 1950. 

Bu it enacted by Parliament in the Twenty. 
eixth Year of: the Republic of saji as 
follows :— 


1. Short title. 

This Act may be called the AIR FORCE 
AND ARMY LAWS (AMENDMENT) AOT, 
1875. ~ 
2. Amendment of Act 45 of 1950. 

In the Air Force Aot, 1950,— 

(a) in séotion 4,— 

(i) in clauee (xvii), the words ", other than 
the Stats of Jammu ani Kasbmir’’ shall be 
omitted; 

(ii) in olause (xxx), for the words "all 


words” the words and brackets ‘all words (ex. 


aapt the word ‘‘India”)’ shall be substituted; 


(b) the Haplanation below section 72 shall 
be omitted. ` 


3. Amendment of Act 46 of 1950. 


In the Army. Act, 1950,— 
(a) in section 3,— 
(i) in clause (viii), the words other than 


[*] Becoived the assent of the President on 
29-83-75. Act published in Gaz. of India, 
_ 29°8-75, Part II-8.1, Ext., p 8I. 
or Statement of Objects and Reasons sea Gaz, of 
. India, 21-12-1974, Part J 9, 2, Ext., p. 123 
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the State of Jammu and-Kashmir’ shall be 


. omitted; l 
(ii) in clause (xxv). for the. words "all ` 


words”, the words and bracketa ‘all words (ex. 
cept the word “India”) shall be substituted; 


(b) the Explanation below section 70 ‘abpa , 


jë omitted. 
4. Repeal and saving. 


(1) The Air Foroa and Army Laws fiend. i 


ment) Ordinance, 1975 i3 hereby repealed. 


(2) Notwithstanding such repeal, anything 
done or any action taken under the Air Force 


Act, 1950 or the Army Act, 1950 as amended - 


by ths sald Ordinance shall be deemei to have 
been done or taksn under the Air Force Ast, 
1950 or, as: the case may be, the Army Act. 
1950, as amen led by this Aot, ag if this Act 
had - come into foros on the 25th day of 
January, 1975. a 


THE GUJARAT APPROPRIATION 


(VOTE ON ACCOUNT) ACT, 1975 
(Act No. 14 of 1975) 
[29th March, 1975.] 
An Act to provide for the. withdrawal of 


certain sums from and out of the Con. - 


salidated Fund of the State of Gujarat 
for the services of a part of the finan- 
cial year 1975-76.. 


[Text of the Act not printed,] 


THE GUJARAT APPRIPRIATION 
ACT, 1975 


(Act No. 15 of 1975) 
[29th March, 1975] 


An Act to authorise payment and appro- ` 


priation of certain further sums from 
and out of the Consolidated Fund of the 
State of Gujarat for the services of the 
financial year 1974-75. 


[Text of the Act not printed.] 


ee ED 


THE TRUST LAWS (AMENDMENT) 
ACT, 1975 l 
(Act No. 16 of 1975} - 
[29th March, 1975.] 
An Act further to amend the Indian 

Trust Act, 1882 and the Unit Trust of 

India Act, 1963. 

Ba it enacted by Parliament in the Twenty- 
sixth Year of the Republic of India as 
follows : = 

[H] ‘Received the assent E 


29:8-1975. Act published in Gas. of India, 
29-8-1975, Part II-S. 1, Ext., p. 98. ~~ 


For Statement of Objects and Reasons, see Gas, of 


India, 10-8-1975, Part II-§, 2; Ext., p. 204, 


ALR: 


wt 
eh 


975 


1. Short title and comma2ncement, 


(1) Thia Act may be called the Teast Laws: 
.{Ameniment) Act, 1975. 


(2) Bastions 3, 4 and 8 shall a3me iuto 
force at once; section 6 shall coms into force - 
“on ths lst day of April, 1975; and the re.. 


msining provisions of this Act shall ba deemed 
. $o have come into foros on the 7th day of 
January, 1975. 


2. Amendment of section 20. 


In section 20 of the Indian Trusis Act, 
1883,— 
` (a) in clause (e), the word 
at the end, shall be omitted; 
(b) after olauss (e), the following clause 
shali be inserted, namely :— 


‘or’. odourring 


"(ee) in units issued by the Unit Trust of 


India under any unit scheme made under 
eection 21 of the Unit Treust of India Act, 
1963; or”; 

(a) in clause (f), after the words "expressly 
authorized by the instrument of trust.”. the 
words “or by the Oentral Government by noti. 
fication in the Official Gazette,’ shall be 
inserted. 


3. Insartion of new section 3A, 


In the Uait Trust of India Act, 1963 (hera. 
dnafter raferrad to as the Uatt Trust Act), 
after sestioa 3, the following section shall be 
ingorted, namely : — 


Prohibition against the use of the words 
“Init Trust”, “Unit” or ‘Units’ asa 
part of the name of any person other 
than the Trust. 


*3A.(1) No individual or group of indivi. 
dusig, or company, other than the Trust, who 
or which accepts money by way of any loan, de- 
posit, investmeat or similar other transaction, 
ehall use the word or words ‘'Unit Trust”, 
“Unit” or “Unita” as a part of his or its 
mame, 


Explanation. — For tha removal of doubts 
it is hereby declared that nothing ia this sub- 
section shall be deemad to prevent any indivi- 
dual or group of individuals, o: company from 
describing any scrip or other secarity issuei 
by him or it for any amount which has been 
received and repayable by him or if in the 
gourge of transaction of any business which is 
of the nature of a unit trusi or mutual fund, 
aa a unit certificate | or units, as the cage 
may be. 


(2) If any provision of sub. section (1) is 
contravened, any person guilty of such con. 
 travention shall be punished with fine which 
may extend tə two thousand rupees, and 
where the contravention is a continuing one, 
with a further fine which May extend to one 
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_ hundred rupees for every day after. the first 
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during which the contravention continues. 


(3) Where any provision of sub-section (1) 
hag been contravened by a company, every 
‘person. who at the time of such contravention 
wad in charge of, and was responsible to, the 
company for the conduct of the busineas of the 
company, as well ag the company, shall ba 
deemed to be guilty of the contravention and 
shall bs liable to be proceeded against and 
punished accordiagly :} 


Provided that nothing contained in this nate 
section shall render any euch person liable to 
any punishment provided herein if he proves 
that the contravention was made without hig 
knowledge or that he had exercised all due 
diligence to prevent the contravention. 


(4) Notwithstanding anything contained in 
sub.section (3), where any offence under this 
section has been committed with the consent 
Or Gonnivance of, or ia attributable to, any 
neglect on the part of, any director, manager, 
secretary or other officer, such director, mana. 
gar, secretary or other officer shall be deemed 
to be guilty of that offenca and shall be liable 
to be proceeded against and punished aocor. 
dingly. 

(5) No court shall take cognizance of any 
offence punishable under thi; section except 
upon a complaint in writing made by an 
officer of the Trust generally or specia'ly 
authorized in writing in this behalf by the. 
Trust and no court inferior to that of a Metro- 
politan Magistrate or a Judicial Magistrate of 


. the first class shall try such offence. 


Ezplanation. — For the purposes of thig 
section,— 

(a) “company” means any body corporate 
and includes a firm or other asgociation of 
individuals; and 

(b) “director”, in relation to a firm. means 
& partner in the frm.. ~ ` 
4, Amendment of section 14, 

In section:14 of the Unit Trust Acs, in 
sub.section (2), in clause (a), the words ‘‘and 
shall be eligible for re-appointment” shall 
be and sball ba deemed always to have been 
inserted at the end. 

5. Amendment of section 21. 

In section 21 of the Unit Trust Aot, — 

‘(i) in sub-section (8), after clause (g), the 
following clause shall be inssrted, namely:— ` 

(ga) the application for, and the holding 
of, or dealing with, units by any parent of a 
minor;” 

(ii) after anb-gection (2), the following sub. 
sections shall be inserted, namely:— 

'(2A) Wheré any parent of-a minor holds, 
deals with or makes any application for the 
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purchase of a unit on behalf of the minor, the 
provisions of the scheme, in pursuance of 
which the unit had been iasued, shall be bind- 
ing on the minor, 


(2B) Where the payment | of any sum 
becomes due on, or in respeaé of, any unit 
held on behalf of a minor, such payment 
shall, subject to the provisions of the scheme, 
be made to the. parent by whom the pur. 
chase of such unit was applied for or by whom 


such unit was. acquired, as the case may be, 


and such parent shall be entitled to receive 
such pay ment for and on behalf of the minor; 
ard in the event of the death of the said 
varent, sich payment shall be made to the 
lawful guardian of the minor. 


Explanation.— References in this section to 
“parent” shall be construed as including 
references to step-parent.’. 


6. Amendment of section 32. 


In section 32 of the Unit Teust Act, — 

(i) in sub-section (1),— 

(1) after the words ‘anything contained 
in,’ the words and figures ‘the Wealth.:ax 
Act, 1957” aball be inserted; 

(b) afier clanse (a), tho following’ clauacg 
shall be inserted, namely:— 

‘(b) in the case cf an assesses being — 

(i) an individual, or 

iH a Hindu undivided family, or 

iji) an asgociation of persons or a body of 
_ individuals . consisting only of husband and 
wife governed by the system of community 
of property in-force in the Union territories 
of Dadra and Nagar Haveli and Goa, Daman 
sad Dinu, 
there shall be allowed, i in computing the total 


income of the assesase, for the purposes of. 


the Income.tax Act, 1961, a further deduc. 
tion of an amount equal to ao much of the 
income in regpecé of unita received by the 
assersee’ during. “the previous year as has nob 
been allowed by way.of deduction under 
section 80L of the Imcome.tax Act, 1961, go, 
however, that the amount to be daduated 
under the provisions of this olause shall noi 
exceed two thousand rupees. 


Explanation. — In this alauso, the expres. 
sions “assesses,” "previons year” and ‘'total 
inconie” ehall have the meanings respectively 
assigned to them in the Inoome-tax Aot, 
1961: 

(ba) in the oase of an agsessee, being an 
individual or a Hindu undivided family, 
wealth tax sball not be payable by the 
assesses in respect of, and there shall nob be 
included in, the n-t wealth of the assessee 
computed onder the Wealth.tax- Act, 1957, 
so much of the assets in the- form of units as 
have noi been excluded from the net wealth 
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A. L K, 
of the -assaa:ee under section 6 of that Aot; 


B0, however, that the value of: the assets 
excluded under this clause shall not exceed 


twenty-five thousand rupees. 


Explanation. — In this elanse. ‘he expres. 
sions “assesses” and “net wealth” shall have 
the meanings respectively assigned to them in 
the Wealth.tax Act, 1857."; 

(ii) in sub-section (2), in clanse (0), for the 
words “three thousand rupees,’ wherever 
they ocour, the words "fiye thousand rupes” 
shall be substituted, : 


7: Substitution of new sections for sec- 
tion 39. 

.For section 39 of the Unit Trust Ack, tho- 
folowing sections shall be substituted, 
namely: — 

39. No trust to be taken notice of, 

Except to the extent provided in, and 
except in accordance with the regulations. 


made under this Act, no notice ofa trust, -> 


express, implied or constructive, shall be re- 
csivable by the Trust. 


3394. Nomination by unit holders and. 
agents. 


(1) Notwithstanding anything contained im 
any other law for the time being in force,— 


(a) where a nomination in respect of any 
units has baen made in accordance with the. 
regulations made under this Act, the amount- 
payable to the unit holder fn respect of the 
said units shall, on the čeath of the unit 
heldexr but subject t> any right, title, alaim 
or ofher interest of any other person to or in 
respect of the said units as provided in auch 
regulations, and subject to any charge or: 
encumbrance over the eaid units, vest in, and: 
ba payable to, the nominee: 

(b) where any person appointed _by the 
Trost as an agent for soliciting or procuring 
any business, including the sale of units, has 
nominated, in accordanca with the regula- 
tions made under bhis Aot, any person or +. 
social or charitable institution, to receive the. 
commission or other remuneration payable to. 
him after his death, such commission or other 
remuneration shall, on the death of the por.. 
son making the nomination; be payable to his. ` 
nominee: 

Provided that nothing contained in this ` 
section shall affect any nomination mada 
before the date on which the Teust Laws 
(Amendment) Act, 1975, receives the. assent 
of the President. 


(2) A payment by the Trust under aie 
section (1) shall be a full discharge to the. 
Trust, from all liability in respect of the ` 
units, or, a3 the case may be, the com mission 
or other remuneration, 


1976 


39B. Protection of certain amounts from 
attachment. 


` Notwithstanding anythirg contained in any - 


Other law for the time being in force, the 


amount standing to the credit of a contribut- . 
ing institation shall not be lisble to attach- - 


ment under any decraa or order-of any court 
in respect of any debt or liability incurred by 
fh3 contributing Institution.”. 
8. Amendment of section 43. 

' In section 43 of the Unit Trust Aot, in Sub. 
aection (2),— 

-(i) in clause (n), the word “and” occurring 

at ths-end shall be omitted; 


(ii) after clause (n),. the following olauce 


shall be inserted, namely: — 


“{nn) the extent to which and the o'rcum. 
‘tances under which nomination] may be 
recognized and trast may be taken notice of; 
and.” 

‘9. Repeal and saving. 


(:) The Trust Laws (Amendment) Ordi- 
nance, 1976, is heraby repsaled, 


. (2) Notwithstanding such repeal, anything 
done or any action taken under the Indian 
‘Trusts Act; 1832, or the Unit Trust Act, as 
amended by the said Ordinance, shall be 
- deemed to have been done or taken under 
the Indian Trusis Act, 1882 or Unit Trust 
Act, as amended by this Act. 


THE NAGALAND APPROPRIA= 

TION ACT, 1975. 

ee No. 17 of 1975) 

[29th March, 1975] 
An Ae to E S payment and appro- 
- priation of certain further sums from 
and out of the Consolidated Fund of 
the State of Nagaland for the services 
of the financial year 1974.75. 
[Text of the Act not printed] 
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THE NAGALAND APPROPRIA. 
TION (VOTE ON ACCOUNT) 
ACT, 1975. 

. (Act No. 18 of 1975) 
fa9th March, 1975] 

An Act to provide for the withdrawal of 

certain sums from and out of the Con. 
. golidated Fund of the State of Naga- 

land for the services of a part of the 

financial year 1975-76. | 

[Text of the Act not printed.] 
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THE CONSTITUTION (THIRTY- 
SEVENTH AMENDMENT) ACT, 197 5* 
{6th May, 1975| 
An Act further to amend the Constitu- 
tion of India. _— 

Be it enacted by Parliament in the Twenty. 
sixth Year of the Reəpublio of India as 
follows :— 

1. Short title. e 

This Aot may be called THE CONSTI- 
TUTION (THIRTY-SEVENIH AMEND. 
MENT) AOT, 1975. 


2. Amendment of Article 239A. 


In Article 239A of the Oonatitntion, in 
clause (1), for the words "Pondicherry and 
Mizoram”, the words, ‘Pondicherry, Mizoram 
and Arunachal Pradesh’ shall be substituted. 


3. Amendment of Article 240, 


In Article 240 of the Constitution, in 
clause (1), in both the provisos, for the words 
"Pondicherry oc Mizoram ” the words “Pondi. 


. cherry, Mizoram or Arunachal Pradesh” shall 


be substituted. 


THE ALL-INDIA SERVICES REGU- 
LATIONS (INDEMNITY) ACT, 1975 


(Act 19 of 1975} 
© [6th May, 1975] 


the failure to lay before Parliament 

certain regulations made under the 

All-India Services Act, 1951, and for 

certain other matters connected there. 
= with. 


Be it enacted by Parliament in the Twenty. 
sixth Year of the Re publie ol ndin ag follo WH? 


1. Short title. 


This Act may be called THE ALL. INDIA 
SERVIONS REGULATIONS peer 
AOT, 1975. 


2, Idemnity. La . 
The QOentral Governmont and all officera 
responsible for the laying of any regulation 
made before the commencement of this Act 
under or in pursuance of any rule made 
under the All.India Services Act, 1961, are, 
and each of them is, hereby freed, discharged 
and indemnified from and against all conse. 
quences, whatsoever, if any, incurred or to be 





[¥*] Received the assent of the President on 8-5- 
1975. Act published in Gaz, of India; obs 
1975, Pt, IT-8, 1, Ext., p. 105, 

[+] Beceived the assent of the President on 8-5- 

1975.. 


: , Act published in Gaz, of India, 
6. 5-1976, Part IL-8. 1, Ext. p. 107. . 


E Act to grant indemnity in respect of- 


’ 


62 [Act 25] 


incurred by them or the Central Government 
or any such officer by reason of any omis:ion 
in this behalf to lay such regulation before 


Parliament and every such regulation shall.” 
for all parposes be deemed to. have baen duly. ` 
laid before’ Parliament and shall have effect - 


- and shall be deemed always to have had effec} 
` accordingly. 


3. Amendment of section 3 of Act 61 of 
1951. 


In golon 3 of the All-India Services Act, 
1951,— 

(i) in sub:section (1), after the words ‘‘in. 
cluding the State of Jammu and Kashmir,” 
the words “‘and by notification in the Oficial 
Gazette” shall be inserted; 

(ii) for sub-section (2), the following sub. 
section shall be substitnte] namely :— 
' “(2) Every mle mide by the Central 
Governmsené under this section and every 
regulation made under or in pursuance of any 
such rule, shail be laid, as soon as may ba 
after such rule or regulation is made, before 
each House of Parliament while it is iu 
session for a total period of thirty days whioh 
may be comprised in one gession or in two or 
' more successive sessions, and if before the 
expiry of the aesaion immediately following the 
session or the successive sessions aforesaid, 
- both Houses agree in making any modification 
in such rule or regulatioa or both Houses agree 
that such rule. or regulation should not be 
made, the rule or regulation shall thereafter 
have effect only in such modified form or be 
of no effect, a3 the oase may be; go, however, 
’ that any such modification or annulment shall 


be without prejudice to the validity of any- - 
thing ` previously done under that rule or 


regulation,” 
‘SHE FINANCE ACT, 1975 
(Act No. 25 of 1975)* 
[12th May, 1975] 


An Act to give effect to the financial pro. 
posals of the Central Government 
for the financial year 1975-76. 


Be it enacted by Parliament in the Twenty- 
sixth Year of the Repnblio of India as 


follows :— 
OHAPTER I 
a a _ PRELIMINARY 
1. Short title and commencement, 


(1) This Act may be called THE FINANCE 
AOT, 1975, ` 


[*] Received the assent of the Provident on 12.5. 


1975, Act published in Gas. of mas 12-5- 

1978, Part IT-8. 1, Ext, p. 141. n 
“ For Statement of Objects and Reasons, see Gas. of 

Indias 28-3-1975, Part I-86, 2, Ext. p. 79, 
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(2) Save as otherwise provided in thia Aot: 
sections & to 30 shall be deemed to have come- 
into force on the lat day of April, 1976. 


CHAPTER II 


RATES OF INCOME-TAX 


2. Income.tax, 

(1). Subject to the provisions of sub. 
sections (2), (3) and (4) for the aggessmen’ 
year commencing on the 13t day of April, 


1975, income.tax shall be charged at the rates. | 
specified in Part I of the First Schedule and 


shall be increased,— 


(a) in the cases to which Paragraphs A, B,. | 


A, Í, R f 


` `p 


O and D of thit Part apply, by a aaroharge for . | 


purposes of the Union; and 

(b) in the cages to which Fugani E and 
F of that Part apply, by a surcharge, 
calculated in esch case in the manner provid.. 
ed therein., 


(2) In the cases to which Sub-Paragraph I 
or Sub-Paragraph IT of Paragraph A of Part E 
of the First Schedule applies, where the 
asssasee has, in the previous year, any neb 
agricultural income, in addition to total 
income, and the totel income exceeds a 
thousand rupees, then,— 


(a) the net agricultural income shall be 


taken into account, in the manner provided in 


clause (b) (that is to cay, ag if the net agri- 
cultural income were comprised in the total 
income after the first six thousaed rupees of 
the jotal income but without being liable to 
tax), only for the purpose of charging income-. 
tax in respect of the total income: and 

(b) thea income-tax chargeable shall 
calculated as follows :— 

(i) the total income and the not agdunltveal 


income shall be aggregated and the amount of - 


income.tax shall be determined in reepect of 
the aggregate income at the rates specified in 
Sub.Parsgraph I or, as the case may, be, Sub- 
Paragraph IL of the said Paragraph A, as it 
Buch aggregate income were the total income; 

(ii) the net agricultural income shal! ‘be 
increased by a sum of six thousand rupées-and 
the amount of income.tax shall be determined 
in respect of the net agricultural income ag 
so increased at the rates specified in Sub. 
Paragraph I or, as the cage may be, Sub. 
Paragraph IL of the asid Paragraph A, ag if 


. the net agricultural income A8 BO increased: 


wers the total income} 


(iii) the amount by which eam 
determined in accordance with sub-clause (i) 
exceeds the amount of income-tax determined 
in accordance with sub.olatse (ii) shall be the 
income.tax chargeable in respect of the totab 
income, 


be 


y 


a 


dea | 
(3) Where in ‘the oase of a company, other 


ee the Life Insurance Corporation of India: 


established under the: Life Insurance Corpo. 


ration Act 1956, the total income includes” 
any. profits and ‘gains from life ingarance, 


business, the income-tax payable: by it shall 
bé the aggregate of the income-tax calculat. 
(i) on the amount of profits and gains from 
` life insurance business co included, at the rate 
applicable in the caga of the Life Insurance 
Corporation of India, in acsordance with 
. Paragraph E of Part I of the First Schedule, 
to that part of its total income which consista 
of profits and gains from life insurance busi- 
“ness; and 
(ii) on the remaining part of its total 


` income, at the rate applicable to the company 


‘on its total income. 


(4) In cases to which Chapter XII or 
section 1614 of the Income.tax Act 1961 
(hereinafter referred to as the Income-tax 
Act) applies: the tax chargeable shall be 
determined as provided in that Chapter or 
‘that section, and with reference to the rates 
imposed by sub-section (1) or the rates as spedi- 
fied in that Chapter or section, as the cage 
` may be. 


.” (85) In cases in which tax has to be deducted 


under sections 193, 194, 194A, 194B, 194D 
and 195 of the Income.tax Aot at the rates in 
force, the deduation shall be made at the ratea 
specified in Part IT of the Firat Schedule. 
(6) Subject to the provisions of sub-.seo. 
tion (7), in cases in which income-tax -has to 
- be calculated under the first proviso to sub. 
section (6) of cection 132 of the Income.tax 


`. Aoi or charged under sub-section (4) of geo. 


tion 172 or sub-section (2) of section 174 or 
‘section 175 or sub section (2) of seation 176 of 
the said Aot or deducted under section 192 of 
the said Act from income chargeable under 
the head ''Salaries” 


any payment referred to in the eaid sub. 
section (9) or in which the “advance tax” 

payable under Chapter X VII.O of the said Act 
hag to be computed, at tha rale or rates in 
force, such income-tax or, aa the case may be, 
"advance fax” shall be so calculated, charged, 
deducted or computed at the rate or rates 
specified in Part III of the Firat Schedule: 

. Provided that inrespect of any income 
chargeable to tax under section 164 of the 
Income tax Act at the rate of sixty.five per 
cent., "advance tax” shall be computed at 
that rate. ; 


(7) In the cases fo which Bub. Paragcach I 

_ or Sub-Paragraph II of Paragraph A of Part ILI 

~ of the First Schedule applies, where the as. 
gesgee has, in. the previous year or, if by 


_» 
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, or deducted under sub. 
_ section (9) of section 80H of the said Act from 
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virtue of any provision of the Income.tax Act 


-ingome.tax is to be’charged in respect of the 


iccome -of a period ‘other than the previous 


‘year; in such other period, any net agricul- 
tural income, in addition to total income, and 


the total: income exdeeds : pix thousand rupees, 

hen, in calculating i income.tax under the first 
provigo to sub-eection (5) of .section 132 of 
the Income.tax Act or in charging income- tax 
under sub-section (2) of section 174 or seo. 
tion 175 or sub-section (2) of section 176 of 
the said Act or in computing the “advance 
tax’’ payable under Chapter XVII-O of the 
said Act, at the rate or rates in forcs,— 


(a) the net agricultural income shall be 
taken into account, in the manner provided in 
clause (b) (that is to say, as if the net agricul- 
tural income Were comprised in the total 
income after the firat six thousand rupees of 
the total income but without being liable to 
tax), only for the purpose of calculating, 
charging or Computing auch incomeé-tax or, as. 
the case may be, ‘advance tax” in respect of 
the total income; and 


(b) such income-tax or, as the case may be, 
“advance tax” shall ba so calculated, charged 
or computed as follows:— 

(i) the total income and the net aseiedl test 
income ehall be aggregated and the amount of 
income.tax or “advance tax” shall be deter- 
mined in respect of the aggregate Income at 
the rates specified in Sub.Paragraph I or, as 
the cage may be, Sub-Parsgraph IF of the eaid 
Paragraph A, aa if such aggregate income were ~ 
the total income; l 

(ii) the net agrioultural income shall te 
increased by a sum of six thousand rupees and 
the amount of income tax or ‘‘advanoe tax” 
shall be determined in respect of the net 
agricultural income ag so increased at the 
rates specified in Sub-Paragraph I or, ag the 
cass may. be, Sub-Paragraph II- of the said 
Parsgraph A, as if the net azricultural in3some 
ag go increased were the total income; 

(iii) the amount by which income.tax or, ası 
the case may be, “advance tax” determined: 
in accordance with sub.clause (i) exceede the 
amount of income.tax or “‘advance tax” deter.. 
mined in accordance with sub-clause (ii) shall. 
be the income.tax or ‘advance tax” in res- 
pect of the total income. 


(8) For the purposes of this section and the. 
First Schedule,— 

(a) ‘company: in which the public are sub. 
stantially interested” moesni a company which. 
ig such a company ad is referred-to in 500. 
tion 108 of the Income. tax Acti 

(b) ''dómestio company” means an Indian 
company, or any ‘other ccmpany which, in, 
respect of its income liable to income.tax. 
under the: Income-tax Act for the agsessmonté: 


- 
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“year commencing on the iat day of April, 
1975, has made the prescribed arrangements 
‘for the declaration and payment within India 
-of the dividends (including dividends on pre. 
-ference shares) payable out of such income in 
accordance with the provisions of gestion 194 
-of that Act; . 

(0) “industrial company” means a company 
which is mainly engaged in the business of 
generation or distribution of electricity or any 
other form of power or in the construction of 
-ship3 or in the manufacture or processing of 
goods or in mining. 


Explanation — — For the purposes of ihis 
Olause, a` company shall be deemed to be 
mainly engaged in the business of generation 
Or distribution of elestriaity or any other 
‘form of power or in the construction of ships 
or in. the manufacture or processing of goods 
ot in mining, if the Income attributable to 
any one or more of the aforesaid sctivitios 
‘included in ita total income of the previous 
-year (as computed before making any deduce. 
tion under Ohapter VIA of the Income-tax 

Act) is not leas than fifty.one per cent. of 
»such total insome; 

(da) ‘insurance commission” means any re- 
‘miuneration or reward, whether by way of 
commission or otherwise, for soliciting or pro- 
«curing insnrance business (including business 
relating to the continuance; renewal or re- 
vival of policies of insurance); 

(e) "net agricultural income”, in relation 
-to a Person, mean: the total amount of agricul. 
tural income, from whatever source derived, 
-of that person computed in- accordance with 
the rules contained in Part IV of the First 
‘Behedale; 

- (£) ‘tax-free security” means any security 
of the Central Government issued or declared 
<to be. income-tax free, or any security of a 
State Government issued income-tax free, the 
income tax whereon is payable by the State 
-Government;- 

(g) all other words and expressions used in 
‘this section or in tha First Schedule but not 
-defined in this sub-section and defined in the 


Income-tax Aot shall have the meaningsi res. 


- pectively, assigned to them in that Act. 


POHAPTER II 
DIR&RBROT TAXES 
Income.tan 

3. -Amendment of section 10. 

In section 10 of the Income.tax Act, — 

(a) in sub-clause (ii) of clause (5),— 

(i) in item (a) and item (b), for. the words 
- “himself, his spouse and children,’’, the words 
himself and his family. shall be substituted; 

(ii) in the proviso; for the words “shall in 
“no case exceed”, the words “shall not, except 
in such cages and under such circumstances ag 


ary 
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may be prestribed heving regard to the 
travel concession or assistance granted to the 
employees of the Central Government, exceed” 


_ Bball be aubstituted; 


(iii) the following Explanation shall- be 
inserted at the end, namely:— . 


‘Explanation. — For the purposes of this 
sub-clause, “family”, in relation to an indivi. 
dual, means— 

(i) the spouse and children of the individual; 
and 

(ii) the parents, brothers and sisters of the 


individual or any of them, wholly or mainly 


depsndent on the individual;’: 

(b) after clanse (104), the following clause 
shall be inserted with effect from the 1st day 
of April, 1976, namely :— 


(LOB) any compensation received by a work- 
man under the Industrial Disputes Act, 1947 
or under. any other Act or rules, orders or 
notificationa issued thereunder or under any 
standing orders or under any award, contract 


of service or otherwise, at the time of his . 


retrenchment, to the extent Buch compensa. 
tion does not excesd — 

(i) an amount calculated in accordance with 
the provisions of clause (b) of section 25F of 
the Industrial Disputes Act, 1947; or 

(ii) twenty thousand rupees, 
whichever is legs, 


Explanation. — For the purposes of this 


clause— 


(a) compensation received by a workman at. - 


ALR. 


k ~ 
«7 


the time of the clozing down of the under- i 


‘taking in which he is employed shall be 


desmed to be compensation recsived at the 
time of hig retrenchment; 


13(b) compeneaticn received by a workman, at 


the time of the transfer (whether by agrees 


ment or by operation of law) of the ownership 
or management of the undertaking in which’ 


` he is employed from the employer in relation - 


to that undertaking to a new employer, shall 
be deemed to be compensation received at the 
time of his retrenchment if— 


(i) the service of the workman hag. been: 


interrupted by.such transfer; or 

(ii) tho terms and conditions of service 
applicable to the workman after such transfer 
are in any way less favourable to the work- 


man than those applicable to him immediately ` 


before the transfer; or 


(iil) the- new employer is, under the terma ~ 
_ of such transfer or otherwise, legally not Hable 


to pay to the workman, in the event of his 
retrenchment, compensation on the basis that 
his service has been continuous and hag not 
been interrupted by the transfer; 

(0) the expressions “employer” and ‘work. 
man” shall have the same meanings as in the 
Industrial Disputes Aot, 1947;'; 
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aS CAPITAL PUNISHMENT NECES- 
SARY ? By U. K. Jadhav, M.4., LL M., 
Ph. D. Foreward by Honourable Mr. 
S. P. Kotwal, B.A., LL.B, Chief Justice 
of High Court of Judicature at Bombay; 
Published by Anand Publications, 
Bombay. Pages 209, Price Rs. 30/-. 


In almost every nation, a question is often 
@aked, whether Capital Punishment is neces. 
gary ? In this thesis Dr. U. K. Jadhav has 
taken upon himself the task of discussing thla 
controversial subject. He has after, careful 
` analysis of the subject, supported by statistical 
data has arrived at a conclusion, that capital 
punishment has still a place in penology. His 
first-hand eéxperience as Saperintendent of 
Miatrict Prison Olags I in the State of Bombay 
Jail and also af open prison in Aurangabad 
Central Prison and Nagpur Oentral Prison, 
dnspired him to undertake this study, under 
the guidance of Dr. G.8 Ghurye, Professor 
Emeritus of Sociology, University of Bombay. 
The contribution of this thesis to research lies 
in the fact that it provides a new approach to 
he assessment and evaluation of the problem 


of capital punishment. Besides for the first- 


¢ime an actual study of a large number cf 
murderers, male as well as female, is pre- 
sented tə the studeni of the Basiology of 
- Grime.: - 


In the opsning chapter, the learned author, 
gives a brief bistory of opinions and practices 
relating to capital crimes in Hngland and 
Wales, United States of America, Canada, 
France and Japan. The next chapter ‘‘Capital 
Punishment and Clemency’’, shows how tha 
xtra.judicial measures of pardon sni commu. 
tation of death penalty had led to reduction 
in the number of executions in England and 
Wales, United States of America, Osnada, 
France and Japan. An “Evaluation of Deve. 
dopment of Trends” and the consequent effects 
of raduction in capital punishment are studied 
and enumerated in Chapter If], The next 


Obspier dealing with ''Oapital Punishment in 


Indis’ gives the position of capital punish- 
ment in India from 1880 onwards. It shows 
how the award of capital punishment is on 
the deorease in India in the administration of 
justice. The chapter also deals with reduction 
‘of capital -punishment through the extra- 
§udicial measures of pardon and commutation 
‘of capital punishment by the executive autho- 
‘tities in India. Chapter V evaluates the deve. 
opments and trends in capital punishments 
‘in India and brings out the association between 


whe rates of murder and cognizable crimes in. 
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-dical; 
‘precise and appear icrefutable. 
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India. In‘the next Ohapter the author surveys 
` in brief opinions about capital puniehment in 
India, during the last fifty years. Chapter VII 
deals with sample of murderers in India, This 
chapter is divided in two parts, one dealing 
with male murderers and the other with 


. female murderers. Chapter VIII gives “The 


Anatomy of Murder” while the noxt Obapter 
illustrates some typical Metropolitan murder 
cases while Ohapter X gives some typical mo. 
fus3il murder cases. In Ohapter XI is given 
‘what the Jadgeg have to say on the subject of 
capital punishment. In the concluding Chapter 
the Jearned author has definitely arrived at a 
conclusion that the capital punishment has a 
place in the Penal Code of a State. 


Every chapter is followed by statisiical data 
culled from various States, in the form of 
statements. The present treatise supplies a 
long.fels want. It is the firat thesis of its kind. 
The facts and figures which the author has 
collected with great labour ara telling; his 
categorisation and treatment of them metho- 
his ratiocinatione and conclusions are - 
One of the 
apecial features is correlation between cogaiz- 
able crime and murder rate in India and 
other countries. a 
i R. G. D. 


“SERVICES UNDER THE STATE”, 
Published by The Indian Law Institute, 
Karnataka Unit. (Prepared by M. Rama 
Jois, Advocate), 1974, Pages 464, 
Price Rs. 50/- 


The Law Relating to Services Under the 
State hag grown so voluminous and complex 
in recent years, that an authoritative and 
exhaustive treatment of iha subject was 
aalled for, and Karnataka State Unit of the In- 
dian Law Institute undertook the onerous-task 
of bringing out such a compilation. The book- 
hag been prepared uader the active guidance 
of Shri M. Rama Jois, an Advocate having o 
Jarge practice in Service Matters in the High 
Court of Karnataka and who has been evin. 
cing a keen interest in the academic aspect of 
law. The book deala with all aspects of the 
law relating to services, the rights and pro. 
tection guaranteed under the Constitution to 
clvil servants, the law governing recruitment, 
tenure, promotion, sonditions of service, dig. 
ciplinary action nd integration of services. 


Part I deals with importance of services 
and the meaning of “State” for the purposes 
of Fundamental rights. Herein the entire 
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case law is reviewed. Then it deala with 
“Services under the State’ and ''Relationship 
between State and its Servants” Part II is 
devoted to Fundamental Rights, like Equal 
Treatment, Reservation of Posts and Rights to 
certain freedoms. The next Part is devoted 
to Regulation of Recruitment and Ov nditions 
of Service. Part IV deals with 'Tenure of 
Office’. Part V is devoted to “Special Pro. 
visions’ like Judicial Service, All Indian 
Services and Officers and Servants of the 
Supreme Oourt and the High Courts. The 
entire Part VI deala with Pablic Service Oom. 
mission. Part VI[ deals with Recruitment and 
Oonditions of Service. Part VIII is dealing 
with ‘Integration of Services” comprises 
‘Ohapters on ‘Reorganisation’, ''Creation of 
Administrative Machinery” and ‘'Equation of 

_ Post and Seniority” and ‘Partas IX and X 
` deal respectively with the subjects of ''Oon- 
stitutional Remedies” and "Litigation between 
State and its Servante”. 


The book has been brought up-to.date by 
adding a Postscript on the recent decision 
on the interpretation of Provigo to aub-seo. 

_ tion (7) of Section 115 of the States Re. 
organization Act, 1958, wherein the Inatest 
decision of the Supreme Court in Mohammad 
Shujat Ali v. Union of India, W. P. No. 385/ 
1969, D/. 3.5.74 has overruled thelr decision 
in their earlier case in Mohd. Bhakar v. Y. 
Krishna Reddy, Services Law Reporter, 1970 
B 0 768. In view of tbis pronouncement the 
general approval given by the Central Govern. 
ment to alter Conditona of Service of allottees 
to the new re-organised State, which were 
available to them immediately prior to the 
reorginisation of the States amounts to 
“previous approval” within the meaning of 
the proviso to sub.seotion (7) of Seotion 116. 
Thos the law declared in the cage of Ragh. 
vendra Rao v. Deputy Oommiassioner, A I R 
1965 S O 136, has been restored. 


- The book is not a digest of case law. Every 
impor:ant case has been discussed and com. 
mented upon where necessary. The legal 
principles enuncisted are invariably supported 
‘by judicial precedents. The book will be 
found useful by all thoge who have anything to 
do with Services ander the State. The Kerna- 
itaka Unit of the Indian Law Inatitute, 
‘deserves congratulations for the well broight 
‘publication. The printing (except first few 
‘pages, which have been over printed) leaves 
nothing to be degired. R.G. D. - 
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AN INTRODUCTION TO LABOUR. 
LAWS. By F. L. Berarwalla, M. A... - 
LL. M. (Bom.), Advocate, Bombay: 
High Court and Supreme Court of: 
India; Part-time Professor of Law. 
K C. College, Bombay. 


This is a compact yet comprehensive book: 
on Labour Law to enable students to under. 
stand this intricate and important branch of 
law. Labour legislation hai made great 
strides towards improving working condi.-. 
tion3 of working class and the employer. 
employee relations. But the ultimate goal’ 
of achieving economic independence andi 
fair wages is still eluding us. The ulti.. 
mate aim of labour legislation ia to bring: 
about industrial peace, to reduce Inequalities, 
of wealth, to provide job security, social in-. 
surance, eto, Though the book has been mainly 
written for LL. B. students, othera having: 
any thing to do with labour laws, like factory- 
managers, will find the book useful as handy- 
guide and reference book. The book sontaing:. 
& shori commentary on the Industrial Disputes: 


‘Act, 1947, the Workmen’s Compensation Aeb.. 


1923, the Payment of Wages Act, 1936 and- 
the Bombay Industrial Relations Act, 1946. 
The author has explained various provisions: 
of the Acts and their practical application. The» 
author has given a bird’s eye view of major- 
Asts by giving summary of sectiona at the- 
beginning of each chapter. ; 


We msy, however, point out one majer- 


- defect. In several citations in the book, page 


numbers of the Reports are not given. thougk> 
the names of the partias are given. For a. 
student this will be a greathandicap, for 
example, see Pages 113,141. This is invariably: 
go in Supreme Court Oases. Except this draw. 
back, which by itself ig serious, the book em ~ 
the whole is fairly a good attempt. R 


pu es 


THE LAW RELATING TO PROVE- 


DENT FUNDS. By D. S. Chopra.. 
B.Sc.. LL.M., Advocate, Tripathi. 1974.. 
Pp. xxviii & 360. Price, Rs. 45. 


Here is a book covering all aspects of tke- 
law relating to provident fund and penom- 
fond as applicable to various kinda of em- 
ployeeg. It includes statutes, schemes, com. 
ments, explanations, case law aud rules, aes- 
well as & subject index and table of Gases, 
An attempt has been made to explain, with alk. 
the relevant case law and an useful synopsis, 
the Employees Provident Funds and Family - 
Pension Fund Act, 1952, Seamen’s Provident. 
Funds Act, 1966, Provident Funds Act, 1925,, 
Coal Mines Provident Fund, Family Penzion 
and Bonus Scheme Act, 1948, and the Publie- 
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Provident Funds Act, 1968, The provident 
fund schemes and the pension funds schemes 
framed under these statutes have also been 
explained at the appropriate places. Reference 
has alọ been made to the relevant carta of 


the Reports of the Royal Commission on_ 
Labour 1931 and the National Commission on- 


Labour 1969. The rales and schemes incor. 
porated in the book are as amended up to 
date. Among the latest amand nents included 
is the Employees Provident Funds and Family 
Pension Fund (Amendment) Aot, 1974, 


2. Employers of labour will find all the 
necegary details for administering tha provi. 
dent fund echeme and ihe family pension 
scheme, along with the various incomeé.tax 
provisions related to them. Trade Unions and 
various kinds of employees, like commercial 
employ eed, seamen and factory workers, should 
be able to find in this volume solutions to 
their various provident fund problem: The 
book thould also be found highly usefal by 
those concerned with the administration of the 
provident funds and pension funds, members 
of the Bench and the Bar ag well as studenta 
and teachers of labour law. ee 


OUTLINES OF LABOUR LAW. By 


D. S. Chopra, B.Sc., LLM., Advocate; — 


N. M. Tripathi Private Limited, 164 
Samaldas Gardhi Marg., Bombay. 1974. 
Pp. xxxi & 383. Price, Rs. 25. 


In England the Government ig equipped in 
Various ways to promote collective bargaining 
-in industry ag the best means of evolving & 
gound system of industrial relations. Here, in 
India, however, we have been having a series 
.of enactments dealing with the various aspects 
of the contract of employment. The enact. 
ments disonssed at length in the volume before 
ua are the Industrial Disputes Ach, 1947, 
whith deals with the investigation aud gsttle. 
ment of industrial disputes and certain other 
matters, the Payment of Wages Act, 1936, 
which regulates the payment of wages to cer. 
tain classes of persons employed In industry, 
and the Workmen's Compensation Act, 1923, 
which provides for the payment by certain 
classes of employers to their workmen of 
compensation for injury by accident. 


2. The common method of seotion.by-sestion 
commentary has been discarded and inatead the 
‘three statutes have been divided into ccnve. 
nient chapters. After an introduction on labour 
law and the principles of interpretation, the 
definitions under the Act, the Authorities, the 
Settlement of Industrial Disputes, Lockouts 
and Strikes, Lay-off, Retrenchment and Oom. 
pensation Payable, and Miscellaneous Provisions 
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are deals with. Similarly, in the matter of 
Payment of Wages Act, the responsibility for 
payment of wages, wage psriods, time and 
mode of payment of wages, deduationa, settle. 
ment. of claims, procedure, appeal and attach- 
meni, and penalties procedure for prosecution 
ara covered, ag well as the employers’ Liability 
for compensation. The statutory provisions, 
along with the case law, have been explained 
under guitable headings, the law being stated 
eg on lst Jannary 1974. The solutions to 
problems arising from these statutes have 
been aided at the end, as well ag a small 
bibliography to assist-the student, and an 
index and table of cases. 


8. Those keen on learning the basio prin. 
ciples of iabour law as well as the law student 
should find the volame useful, though it may 
not taks tho place of detailed and compreher. 
sive commentaries. 

R. 8. 8. 


OUTLINES OF CRIMINAL LAW. By 
D. S. Chopra, B.Sc., LL.M., Advocate, 
Tripathi. 1974. Pp. xxxii & 271. Price; 
Rs. 23. 


It is of tha greatest importance that the 
trial of criminal cases should be conducted 
with the utmost efficiency because the ad. 
ministration of criminal justice affects society 
a3 whole, not the accused alone. The struc. 
ture cf our criminal law is mainly contained 
in the Oriminal Procedure Oode and the Indian 
Penal Code, and the present book gives the 
bazio principles of the criminal law in India. 


2. Tha book contains æ brief outline of 
criminal juriaprudenca and the Indian Penal 
Code, with commenis and cases and with 
Ulustrations and explanations. The author 
deala with arime and criminal law, civil and 
criminal justice, and theories and: kinds of 
punishment. He discusses the theories of 
remedial and. penal liability, Meng Rea, inten. 
tion and motive and their relevance, malice, 
criminal attempts, and Jus Necessity. 

8. The Indian Penal Code has over 800 
sections, divided into chapters on punishments, 
abetment, criminal conapiracy, offences against 
the State and relating to the military foroes, 
and against public tranquillity. Other chaptera 
deal. with offences relating to public servants, 
offences relating to elections, contempt of 
lawful authority of public servants, false 
evidence and offences against public justice, 
offences relating to coin and government 


stamps, and weights and messures. Offences 


affecting public health, safety, convenience, 
decency and morals; offences affecting reli. 


` gion, the human body, against property; and 


those relating to documents and property 


Cai 
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marks are covered, as well ag criminal breach 
of contracts of service, defamation, criminal 
intimidation and attempts to commis offences. 


%, The bzok, which carries an index and 
table of cases and a special feature on pro. 
blems and their golution, should be parti. 
Gularly usefal to students of law for whom 
it is primarily meant; there is also an useful 
bibliography. For a deeper insight into the 
subject, the7 may have to refer to the law 
reposi 0 or some case book on ee Lae 


LAW OF MAINTENANCE OF 
WIVES,CHILDREN AND PARENTS 
IN INDIA. By A. B. Gandhi, Bar-at- 
Law. 1975. Milan Law Publishers, 
15/2 Navjivan Society. Bhadkamkar 
Marg, Bombay. Pp. 135. Price, Rs. 22 


Under the Oriminal Peocedara Code, 1973 
the provisions for the maintenance of wives, 
children and parents are found in sections 
125, 126 and 127. Parents hava be-n in- 
cluded-for the first time in the naw Coda, 
which applies to all communities, irzesp3ctive 
of their caste or religion. Of course the Hindu 
Adoptions and Maintenance Act,.1936 and 
Muhammadan-Law as applied in Ladia con- 


tain such provisions. Provision for the mala. 
‘ ` tenane of wives and children is made in the 


Hindu Marriage Act, 1955, Indian Divorce 
Act. and the Parsi Marriage ani Divoroa Act 
The Criminal Proosdure Oode, 1975 has found 
it necessary to enlarge the term ‘wife’ undar 
section 125 in order t> make it impossible 
for one to divoree his wife under hia personal 


law without paying her customary dues. Tha- 


wife can now apply for maintenan3e in the 
Oourt within whoze jurisdiotion she happens 
to regide. 

2. The neat little book before us, which 
carries & table of caseg and iadex, is divided 
into eight Parts, eah being introduced by an 
useful synopsis and eah dea‘ing with the 
.Gode of Oriminal Pros3dure, 1973, the Hinda 
Adoptions and Maintenanaa Ac}, 1953, the 
maintenance of wiveg, children and relations 
under Muhammadan Law, the Spacial Mar- 
riage Aot, 1951, tha Indian Divorca Act and 
Alimony, the Parsi Marriage and Divorce Ast, 
1936, and the Hindu Marriage Act, 1955. 
The last mentioned Ast hag made & thorough 
change in the institution of marriaga; divozca 
is made possible, monogamy is made compul- 
gory, and other material reliefs are for- 
mulated. 

3 The author has teken oare to inolude the 
latest decisions of the High Oourts. An im- 
portent decision under section 18 (e) of the 
_ Hindu Adoptions and Maintenance Act, 1958 
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was made after the book oan) to pros, In 
Kesarbai H. Maratha v. Haribhau Narayan 
(1974 Mah. L. J. 924) the Bombay High Oourt 
held that where the husband keeps a mistress 
in the same house in which his wife is living 
or where it ig shown that he resides habi- 
tually with a concubine, the wife is entitled 
to have relief. 
R.B. 8. 


VALUATION AND COMPENSATION. 
By Ranchhwdlal M Shah, B.A., LL.B., 
Advocate, and Harshad R. Shah, B.E. 
M.S. (U.S. A.), M I. E. E.I. V. (india), 
Vora Prakashan, Bombay. 1975. 
Pp. xxxvii, 323, 75 H anad XI. Price, 
Rs. 40 


Th3 coning into ain of different 
types of property, such as ownership flute and 
multi-storey gsky.scrapers, has made valua- 
tion work highly complicated and specialised. 
The valuation of lands and buildings may be 
required for Gift Tax, Wealth Tax and Estate 
Daty purpo3es, or for their sale, mortgage, 
division or payment of conpensition for 
o3mpalsory acquisition in gonnection with 
flum olearan3e, urban improvemant, town 
planning schemes or other purposes. Valus. 
tim may also be required for advancing 
financa, for ban’: purposes. and for advice to 
clients. 


9. The publication before us tries to give 
every possible information relating to valua- 
tion and tha compensstion payable. Reporta 
of decided cases on this subject have been 
referred to at the appropriate places t3. ex- 
plain the principles and illustrate their appli. 
cation. The Land Acquisition Act, 1894 and 
the relevant provisions ragarding compensa. 
tion in the Oentral and State Acta are given 
in the Appendix, and there is also an ex. 
haustive sudjact index. In addition to a 
table of cases, there is an Addenda on recent 
casa law. It is caacerned with the poten- 
tiality of agyuired land aa building aii, 
acquisition of cocoanut garden and iis valua- 
tion, principle of belting ia the assessment of 
compensation, determinition of compensa. 
tion and of market value, improvements on 


land and compensation due to loss of earnings. — 


8. At the outset Article 31 of the Constitu- 
tion, which deals with the right to property, is 
explained, and then follows a dizcussion of 
valuation, market value and its determination 
in respect of varlous categories of property, 
determining compensation end damages as 
compensition, compexasstion for requiiitioned 
property and tax valuation. 

%&. The book should be useful to all aon. 
Garned with valuation and comp3nsation—to 


at 


1975 


the Bench and the Bar, to the valuers and 
others interested in the law. ` 
R. 8. 8. 


CONVEYANCING, By C. C. Anajwala, 


B.A. (Hons.), LL.B. 3rd Edition, 1975. 


C. Jamnadas & Co. 146-C Samaldas 
Gandhi Marg, Bombay. Pp. xxviii & 
535. Price, Ra. 34, 

This book oontains theoretical data and 
model forms on cinveyancing draftamanship 
on all subjecta practised in India. The theore- 
tical notes discuss the salient legal provisions 
on the subject as supported by the latest case 
law. The common pitfalls and tips for over- 
coming them have keen indicated. The model 
forms provide the necessary training in ex- 
pert draftsmanship. Toe previous edition has 
been revised and enlarged to include some 
more motel forms and new topics like copy- 
right. The ratea of stamp duty, which have 
been enhanced of late by most States, have 
been indicated in the book, but it will be 
always desirable to verify the prevailing rates 
as on the date of the execution of a document 
to avoid under.payment; in the alterna’ ive 
the document may be gob adjudicated by the 
Oollector under 8.31 of the Indian Stamp 
Act or corresponding provisicn -of the State 
enactment, to ensure the admissibility of the 
document as evidence, 

2. The book carries a table of cases and 
genera! index. The introduction deals with tha 
statutory requirements of conveyancing, plate 
and date, parties, narrative and introductory 
recitals, aonazideration, receips, operative words, 
exceptions and reservations delivery of title 
deeds, execution, errors and omissions, stamp 
duty and registration. Over thirty subjects 
are. covered inoloding, inter alsa, adoption, 
agreement, apprenticeship, arbitration, powers 
of attorney, bond, family settlements, declara. 
tion, eacement, exchange and gift, The book 
ig concerned also with guarantee, hire-pur- 
chase, indemnity, lease, licence, mortgage and 
negotiable instrumenta, It considers notices, 
partition, partnership, patent and copyright, 


- rescission of contract, sale, separation and 


r 


divorce, service contracte, wills, trusts ani 
endowments. 

3. The autbor has tried his best to present 
this complex subject lusidly. Students of law 
and members of the Bar should find the book 
eminently usefal. R.B.B. 


OUTLINES OF HINDU LAW. By 
P. V. Dhareshwar, B.Sc. M.A, LLB, 


Advocate, 246 Ranade Road, Tilakwadi,. 


Belgaum. 1975. pp. xii & 228. Price, 

Rs. 10. 

The aathor. of the present hand-book has 
triad to bring together the essential principles 
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of Hindu law without unnecessary details and 
with up.to-date case law. He deala with the 
sources and schools of Hindu law, adoption 
and guardianship, religious and charitable en- 
dowmenta, and inheritance under Mitakshara 
and Dayabhsga. He discusses the system of 
mariiage and divorce prior to the passing of 
the Hindu Marriage Act 1965, the salient 
features of which have been described. The 
principles underlying the Hindu joint family 
system are analysed, and the subjecte of alie- 
nation, partition, and woman's property are 
studied. A separate chapter {a devoted to gifts 
and wills, Hindu gifts being covered by the 
Transfer of Property Act 18€2, and Hindu 
wills being affected by the Indian Succession 
(Amendment) Act 1926. The Hindu Succession 
Act, 1956 has also been dealt with under the 
head of ‘‘Intestate Sacceseion under Hindu 
Law.” There ig an index of cases and Addenda 
whioh discusses some important topics. 


INTERPRETATION OF STATUTES 
THROUGH THE CASES. By M. V. 
Dhareshwar, B.Sc., LL.M.. Advocate. 
245 Ranade Road, Tilakvadi, Belgaum. 
1974. pp. 97 & iii. Price Rs. 6. 


The interpretation of a statute is flexible, it 
being merely a presumption in favour ofa 
particolar meaning, but rules of interpretation 
do not override the language of a statute 
where the language is clear. Where the mesan- 
ing of a atatute is clear and unambiguous the 
necessity for rules of interpretation disappeare. 
Statutes are to be interpreted by giving 
words their nataral meaning, presuming that 
the words are used precisely and exactly. The 
actual words used should be the basis for 
ascertainirg the intention of the legislature 
and the object of the Act. The whole subject is 
dealt with in the kand.boox before us in the 
form of question and answer. The retrospec- 
tive effect of statutes, internal aids, external 
aids. repeals, penal acta acd enabling acis are 
discussed. Among other topios covered ars 
presumptions, delegated legislation, taxation 
lawr, methods of construction and important 
‘legal maxims. There is an index of cages. 





RAJDHANI LAW REPORTER 1971 
(Vol. I) and 1372 (Vol. 2). Rs. 30. Dethi 
High Court Judgments. 


The 1972 volume puts on record ihe retire. 
ment of Ohief Justice Hardayal Hardy and 
the appointment of Juatice B. N. Andley as 
Ohief Justice, as well as the completion of 
the first year of ita existence. The Journal 
seotion contains an saccount of the Silver 
Jubilee celebrations of the Delhi Bar which 
were held on 11.8.72, 
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Both the volames have each two sections, 
the full Report sec‘ion and the Notes section 
a9 well ag an injex of cages and a subject 
index, Arbvit:ation Act, Civil Procedure Oode, 
Companies Act, Oonatitution of India, Criminal 
Procedure Code, Hindu Marriaga Act, Indian 
Penal Code, Life Insurancs Oorp>ration Act, 
Motor Vehiclea Act, Prevention of Food Adul. 
teration Aot, Siamp Act, and Transfer of Pro. 
perty Act are among the enactments on whioh 
pronouncements hava been made. Naturally, 
~ the Delhi Municipal Corporation Act 1957, 
the Delhi Rent Control Act 1958 and D'splaced 
` Parsons Act receive prominence. Among other 
Acts wa msy notice the Trade and Merchan. 
dise Marks Aot 1958, Spesific Relief Act, 

Industrial Disputes Act, ani Evidence Aot. 


$ 
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THE BOMBAY PUBLIC TRUSTS ACT 
1950. (Applicable to Maharashtra and 
Gujarat.) By Kesaricshind Nemchand 
Shah, B A..LLB., Advocate, Baroda. 
Foreword by M. J. Lalwani, B.A LL.B.: 
Charity Commissioner, S:ate of Guja- 
rat. Fifth Edition, 1974. N. M. Tripathi 
Private Limited, 164 Samaldas Gandhi 
Marg, Bombay 2 Pp. XXXX & 832. 
Price, Rs. 60. (De Lare Edition, 
Rs, 100) 


The Bombay Public Trusts Act 1950 ia 
based on the raport of the Tendolkar Oommit. 
tee, whith investigated and made recomm3n. 
dations for ea‘ezuiarding, co.ordinating and 
properly utilising the publio religious and 
charitable entowments in the State. The fifth 
edition of the present publication, originally 
publishai in 1958, has been thoronzhly revised, 
enlarged and re.written, and compregiea with. 
in its covers all rolavant and useful informa- 
- tion on the eighty-eight sections of the At. 


` 2. The fifth edition, unler review replaces 
the previous one published in 1970, and inalu. 
des all amendments and new sections 414A to 
410 as applied in the Stats of Maharashtra, 
The commentary includes all the dedisiona, 
reported and unreported, of the Supreme Oourt 
and High Oourts; in the earlier gactions, the 
decisions of the Oharity Commissioners were 
included owing to the pautity of decisions by 
the High Oourts, bu) they have now b3en 
dropped. All important deoisions of the High 
Oonrts of Maharashtra and Gujarat have now 
been inoluded. 


3. The book includes also all the Notifica- 
tions, Oircalara of the Charity Oommissioners 
upto 30th Jane 1974 as well as the text of 
of the Sosisties Rogistration Act 1860, and 
the Societies Registration (Maharashtra) Rules 
1971. An attempt has been made to analyse, 
, marshall and arrange the matter sostionwise 
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with special referonde to the synopals. Referen- 
ces to oase law are exhaustiva and up.to.date. 
The legal propositions, as culled out from 
important cases, are given in a direst and 
simple way. The points of similarity or diff- 
range between the English law ani the Indian 
law are also noted. 


4. The 88 sections of the Aot are divided 
into 12 chapters, dealing with establishment; 
charitable purposes and validity of certain 
publio trasts, registration, accounts ani andit, 
powers ani duties of a truat, control by 
Charity Oommissionera, administration fund, 
agaassore, functions of Charity Commissioners, 
and offences and penalties. The book gives 
all prescribed form3 and other useful infor. 
mation to trustees and others concerned with 
the administration of trusts. 


5. There is a table of cases and subject 
index. 


PUBLIC AND PRIVATE ENTER. 
PRISE IN MIXED ECONOMIES. 
Edited by Wolfzang Friedmann, 1974. 
Stevens & Son3 Ltd, 11 New Fetter 
Lane, London (Tripathi). Pp. XI & 
410. Price, & 6.50. 


Oa the 20th September 1972, in a New 
York street a few blocks from hia office, Pro. 
fes3or Friedmann, the Editor, was attacked by 
robbers and killed. An act of violence thus 
ended a lifa devoted to the pursuit of poses 
among nations ani justice among men, pithily 
observes the obituary appreciation. In all his 
works, Friedmann exhibita a rare combination 
of moral sensitivity and realistic appraisal of 
facts, profound humanism ani understanding 
of problems, personal conviction ‘and sympa- 
thatio insight {nto opposing views. 

2. The present volume ia the last of a series 
of collaborative projects undertaken by the 
International Legal Roasearoh Program of 
Columbia University. The study before us hag 
a partizularly close connsstion with the oom. 
parative study on public corporations which 
was edited by Prof. Friedmann and Prof. 
J. F. Garner and published by Stevens & Sons 
under the title of Government Enterprise in 
1970. [Itis a comparative lezal stuly of ths 
legal relationship batween publio enterprise 
ani private enterprise when they exist in the 
same State. It takes the form of six essaye, 
each concerned with a different oountry, in 
which a distinguished scholar examines the 
relativa legal status and competition condi. 
tions of publio and private enterpris3 in the 
mixed economy of hig allotted State. The 


work, which carries an index, is rounded off © 


with s Gomparative appraisal by the late Prof. 
Friedmann. The author of each essay worked 
to an outline prepared by Prof. Friedmann, 
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but because of the different stages in the 
development of the States chosen (France, 
the United Kingdom, Italy, Nigarta, Turkey 
and the United States of America) the indi- 
‘vidual contributions differ in content and 
rapprosob. 

3. In France the State tries by various 
means to limit the extent to which the private 
@ector enters into competition with the public 
gector and, after s quarter contury’s experi- 
ance, the mixed economy in this liberal State 
ds not yet sure of i's direction, In Italy, on 
tthe other hand. despite come defects, the 
interplay of constitutional, ordinary and admi- 
istrative court; assures to the individual as 
woll as to publicand private enterprises a fairly 
@octd defence against any executive or legis. 
dative attack on the rights guaranteed by the 
e@onstitution or the law. 


4. In order to acquire and control the 
@reater proportion of the productive assets of 
Nigeria the Government of that country seeks 
+0 widen and intensify ita positive participa. 
dion in industrial development, by joint parti. 
‘Gipation ia private enterprises or through 
‘Government control or exclucive public 
ownership. In Turkey, where there is compa- 
tition bstween the publio and private sectors, 
Government tries to avoid legal difficultiaa by 
@ubjesting the two sectors to the same legal 
wales, and iegal inequalities in competition are 
motan obstacle to continued private inves}. 
‘ment. The easier the law is to alter the less 
Gikely it is to be strained, and therefore, in 
the Uaited Kingdom, ditcrimination of doubt. 
ful legality is leas of a risk than else where. In 
U. 8. A. private and publio onterprises exilat 
in an unsteady equilibrium.” Equilibrium will 
‘become steadier with the fusion of economic 
and political power (corporations and Govern. 
mont). Ag observed by Prof. Friedmann, the 
elative atatus of private and public enter. 
‘prise in mixed economies ia a matter of legis. 
lative and government policy, but judicial or 
quasi-judicial watchdogs are very ae 
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THEN AND NOW. 1799-1974. Sweet 
& Maxwell Ltd., 11, New Fetter Lane, 
London (Tripathi). pp. xii and 219. 
Price, £7 
The year 1974 gees the 175th anniversary 

æi the House of Sweet and Maxwell, Law 

Publishers. One hundred and seventy five 

‘years is a long time: if we call it one and 

three quarters centuries it sounds even longer. 

‘Over that extensive period, Sweet and Max. 


‘well have been hard at work publishing all - 


soris of law books, including books on local 
Government and its many facets, inoluding 
wianni ng control over the development of land. 
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2. It is a long look baokwarda to the days 
of 1799 when Sweet and Maxwell began. The 
French Revclution had started ten years 
earlier, and in 1799 sweet and Maxwell was 
some six years ahead of the fall of Napolean;. 
Queen Victoria was not yet Lorn, the Indus- 
trial Revolution was getting andorway,. and 
ths rush to the towns was about to begin. From 
the end of the eighteenth century ani the 
middle of the Napoleanic Wara to a new era 
of social revolution and -Britain's entry into 
Europa is a period spanning tremendous chan- 
ges in law and its administration. In comme. 
moration of these 175 years of law.book 
selling and publishing, several well known 
legal authors haye contributed varied and 


intereating essays to the present volume, a 


volume created for sentimental rather thar 


Commercisl reasons. After 175 ycara, out of 


many who have started selling law books, ‘only 
two families have continued to provide mem. 
bers of succeeding generations to carry on the 
business, and the current members of thess 
two families are also nearing retirement age. 
3. There are ten sectiona in the commemo- 
rative volums. .Legal authors since 1200, 
commercial law in the 19th and 20th cen. 
turier, the survival of the common law system, 
constitutional law, and crime and criminal 
law, ara the eubjects of the first five parts. 
The other five parts deal with local govern. 
ment, civil procedure since 1800, from laissez. 
faire to discipline in the professions, p:operty 
and equity, the developmen’ of law publishing 
1799 —1974, and law publishing today. Legal 
writings in the period under notide begin by 
being strong in works on civil procadure, land 
law, conveyancing, and magisterial law. At. 
tention ig then transferred to trusts, other 
branches of equity and equitable remedies, 
mercantile law and the higher levels of orlmi. 
nal law, followed by more aystematia studies 
of the British Constitution. Then comes the 
systematic treatment of other branches of tha 
common law, contract in general and tort, and 
the conflict of laws. -Inoreasing interest is 
shown by legal authors in Roman law, the 
work of continental jurists, and the hii tory of 
the Brit'sh legal system itself. The relation- 
ship between an understanding of the liw and 
the needs of ordinary men and women haa 
nowadays ceased fo be a matter of mere aca. 
demic concern. R. 8. 8. 


URBAN LEGAL PROBLEMS. 
Leslie <A. Stein, LL B., LL.M. 1974. 
The Law Book Co, 301-05, Kent 
Street, Sydney, Australia (Tripathi). 
pp. xxxviii and 567. 


The conglomeration of populations in cities 
inevitably gives rige to housing problems, the 
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` problem of the age to be madea of the available 
land, the provision of essential services and 
several other related problems. The author of 
ths book before us aims at presenting the 
major legal problems of urban communities in 
a way that refloita their relationship with town. 
_ planning. Town planning, a3 a discipline, owes 
‘its existence to the theories of other disciplines 
and, to the extent they sre relevant; the 
theories of these other dissiplines are used as 
the basis for the examination of legal issues in 
this book. An imrortant reason for explaining 
legal issues in a town planning context and 
planning issues in a legal context is that the 
subject could not otherwise be fally under- 
stood. One of the sourcea of information for 
the town planner is law, which oan be ssid to 
provide the framework for his actions. 


2, With theze suppositions as the basis for 
the present work the author has designed the 


. contents as a course in land use controls for 


law studenta as well as planning students. 
He has written with the legal and town plann- 
ing practitioner in mind and made the work a 
reference work by a thorough examination of 
-decided cases. The range of urban problemi is 
vast; problems like those of parking and 
transportation have had to be omitted ss a 
saparate topic of discussion, as well as the law 
relating to restrictive covenants and the prin. 
ciples of compulsory acquisition. On the whole 
the author has attempted to deal with all the 
more traditional areas of “legal controla of 
urban problems, 


3. The volume deals with the size of muvi- 
cipalities and local Government organisation, 
problems of municipal financing control of the 
preliminary stages of development and of the 
construction of: buildings, and standards of 
occupancy. The historical basis of land-use 
controls and the planning of the use of land, 
the extent of the oitizen’s control over the 
- process and financial rights of the citizen are 
covered, #3 well as controlling violations of 
the scheme and non conforming use problem, 
Also discussed are interim development con. 
trol, the implementation of planning proposals 
and the discretionary allocation of land. use. 


%. The book carries a table of cases, a table 
of statutes, and index. R.S 8. 
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RAMASWAMY IYER’S THE LAW OF 


TORTS. 7th Edition, 1975, by S. K. 
Desai, Judge of the High Court of 
Bombay, and Kumud Desai, M A, 
‘Bar-at-Law. Tripathi. Pp. c and 612, 
‘Price. Rs. 55. 


-Wyer since 1932, when Ramaswamy Iyer’s 
“Law of Torte’ was first published, this 
standard text-book has been recognised as a 
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valuable addition to the existing text-booke 
on the subject. In the words of Prof. Holde-. 
worth, of the All Nouls College, Oxford, ‘it 
contained an accurate and well arrange 


summary of the principles of the Jaw of torts 
as developed by English Courts together with 


information as to the application of these è 


principles in Indian Courts.” The author's 
knowledge of the way in which thi; branch of 
law has been applied in the Indian Courte 
and in the Courts of the United Statea gives 


to his exposition a comparative and juris- 


prudential flavour, sometimes wanting im 
English text.books, 


2. Among the topics with which a treatise 
on this branch of law ig concerned are the 
two elements of right and duty involved in 
the tort.concept, and the conditions and 
manner in which the right ani duty are 
enforcad by a Court of law. The subject hae 
been dealt with under the following heads = 
Different kinds of torts (Chapters II to XII); 
Modes of liability (Charters XIV to XXI); 
Statutory rights of Action and Modes of 
liability (Chapter XXII); General defences 
(Chapter XXIII); and Remedies (Ohapter 
XXIV). Some broad features of the Roman, 
Hindu, and Muslim laws dealing with thie 
subject are set out in an Appendix and some 
recent decisions have been included in the 
Addenja. There is a table of cases an® 
general index. 


8, This is the firat edition after the death 
of the author, and the editors of this edition: 
have preserved, as far ag possible, both the 
approach and language of the author and 
have not attempted to change in any manner . 
the sohema of the book. A number of develop. ‘ 
ments, some of them startling, have however 
takon placa. Some of the judgments have 
completely upset the statement of law to be 
found in the previous edition, which state- 
ment bas had to be completely re-written. 
Some of the recent judgments have oast con- 

siderable doubt on the statement of law as 
propounded in the last edition, which state. 
ment of law, thersfore, had to be quae) or 
modified. i 


5., The firat edition was recaived ig the 
legal professions in India as a book of out- 
standing merit and practising lawyers have 
always turned to it for a statement of the 
law and for the relevant authorities. As ob- 
served by Sir Tej Bahadur Saprn in his Fore- 
word to the second edition, the Law of Torta 
id & growing organiem with unsuspected -pos- 
sibilities of development, and therefore Indiam ` 
lawyers have gooi reason to appreciate the 
us3fulness of a ‘clear, concise and authorita.. 
tive statement of the law as it hag develops 
in its home of origin.” And such a statement 
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İs. to be found in the present book sate 
and reliable guide to be always referred to 
with profit, 


R. S. B. 
LAW, FREEDOM AND CHANGE. By 
V. R. Krishna Iyer, 1975. Affiliated 


East-West Press Pvt. Ltd.. New Delhi. 

Pp. 135. 

What are the elements of the British Con. 
stitutional system ? How haa it inspired and 
impinged upon Indian Constituticn making ? 


How far has India departed from the British - 


essentials, or supsrimposed American ideas, 
and why? Which was the mistake : to have 
adhered to or to have deviated ? What should 
be the changes in the .orgenic law if Indian 
democracy should find its finest hour ? These 
are among the questions posed in this tour 
de force of Justice V. R. Krishna Iyer of the 
Supreme Court of India. An erstwhile active 
politiciay, legislator and administrator, Mr. 
Krishna Iser’s forthrightners and candour 
have not stood in the way of his advance- 
ment, A one.time minister and Judge of the 
Kerala High Covrk, he became a member of 
the Law Commission before being translated 
to the Supreme Court, which he is adorning 
at present. He was Chairman of the Com- 
mittee which was the first in India to bring 
about a report on legal aid to the weaker 
sections, 

2. The book is permeated with a humanism 
of law that is rooted in the cause of social 
justice. Mr. Krishna [yer speaks out his mind, 
without fear or favour, on topics such as the 
methodology of elections, viability of a single 
party system, working of the Indian Parlia. 
mentary order, capital punishment, Ineffec. 
tiveness of law and corruption in public Jife, 
The range is wide, but the topics are few; the 
accent is on the international dimensions of 
probleme, not the narrow frontiers of Indian 
law or policy. The disoussion covers political 
institutions, judicial organs and ths protec. 


tion of human rights. These are the “random. ` 


unripe (?), provocative and even irreveratt 


thoughts of an honest man on topics of life 


and law’, which may be a jolt to many and f 
pleasant enlightenment to more. 


3. There isin India a wide gap between 
Iaw-makers and the people for whom they 
make the laws. It leads tə the making of 
laws which are often not understood by many 
people, or which are not relevant to their 
way of life, or which are not acceptable to 
them. But if law ia to be an instrument of 
social welfare, it is necessary fox both the 
Law Commission and the Planning Commis. 
sicn to work hand in hand for the evolution 
of a new and more harmonious order of 
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society, which should be the end.-result of the 
active implementation of the Directive Prin. 
ciples of the Constitution. 


$. Great candour and freshness of thinking 
are the higblighta of these discussions of both 
domestic and international questions. The 
book carries the running theme of a new and 
revolutionary law and provides abundant in- 
sights into the new legal order that is 
emerging in Indie. 


5. The book does not mention its price. It 
is priceloag. 
i R. S.B. 
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SCRUTTON ON CHARTER- PARTIES 
AND BILLS OF LADING. 18th Edi. 
tion, by Sir Alan Abraham Mocatta, 
Michael J. Mirstill and -Steward C, 
Boyd. 1974. Sweet and Masweil (Tri. 
pathi). Pp. ci. and 624. 


During the nine years since the last edition 
of this work there has been the avorage num. 
ber of new cases in commercial and shipping 
law requiring inclusion in the present edition. 
The book deals with the nature and construc. 
tion of the contract of affreightment, parties 
to the contract, agency, charter-parties, bills 
of lading, and liability of shipowner; the 
voysge, unloading, demurrage, freight and 
time charters. Combined transportation, lien, 
damages, jurisdiction, and the Commercial 
Court are disaugsed. The Appendices include 
the principal statutes affecting the contract of 
affreightment York.Antwerp Rules 1950, the ` 
U. B8. arriaga of Gooda by Sea Aci, 1936, 
Commonwealth legislation, and the Hague 
Rules. There is a table of statutes, a table 
of overseas enactment, a table of cases snd 
index. The law is stated as at lat October 
1973. 


4. Extensive changes in the text of the 
present edition have improved the arrange. 
mont of topics, removed obsolete matter, and 
dealt more fully with subjects of current 
importance. In some cares material previ- 
ously in the footnotes has been incorporated 
in the body of the text. Attention may be 
drawn to Articles 2 3, 13, 13A, 19, 26, 33.36, 


~ 40, 51.62, 74,78, 107 and Section XVII in 


which there is much new materia}. There has. 
been no English authority on ‘‘containers”’ or 
"ner package.or unit’ in the Oarriage of 
Goods by Sea Act, 1924, but attention has 
been drawn to overseas decisions on this 
matter, A new section has bean included 
briefly commenting on the important changes: — 
effected by the Carriage of Goods by Ses Act, 
In the section dealing with the 1924. 
Act, cross references are given to the 1971 
Ack. 
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8. The discussion of the dootrine of funia. 
mental breach of contract in Suissa Atlantique 
v. N. V. Rotterdamsche Kolen Oentrale, (1987) 
A. 0. 361 and the opinions finally delivered 
have left the law of contract on an important 
point of practice in an uncertain state, Two 
long-standing anomalies in shipping law have 
been pat right in ths President of Intia y. 
Metoalfa Shipping Oo. (1970) I. Q B. 289 and 
Czarnikow v. Koufas, (1969) 1. A, O. 350. 


The most important decision on shipping lav. 


during the veriod ginga the last edition ~The 
Johanna Oldendorff—daaling with tha quas- 
tion of when a ship “arrived” under a port 
 Ghartar, has been in3orpəratei at the last 
moment of a publication in Artisle 71. 


A. Daring the years when the Ia y of ship. 
ping gcadually besame systematised, Sir 
Thomas; Scratton. ths original aatar of this 
work, largely contributed t this procses. Ag 
author and editor, he was re3ponaible for the 
 firat eleven editions of this work. Itis nearly 
50 years ago that the name of W. L. MoNaie 
frst appeared ia the 12th edition as on of 
the editors. In tha prepsration of six suc. 
o:s3iva editions Sir William M3Nair played a 
major part. Having sinca retired from prac- 
tics, ho waver, tha preparation of the prasent 
edition fell into the hanis of the pragant 
editors. 

R. 8.8. 


SOCIAL SECURITY LAW. By Harry 
Calvert, Lecturer in Law, University 
of Newcastle-upon.Tyne. 1374. Sweet 
and Maxwell (Tripathi). Pp. xxxviii 
and 318. Price, £$ 3.60. 


This is claimed to be the only book dealing 
-comprehensively with tha Sosial Seourlty 
legislation in the United Kingdom and with 
the dogtrine which has evolved from decisions 
on claims by the tribunale and courts. Analy- 
tical in ita approach; i¢ ia a manual for thoie 
representing Glaimants and for students of 
social security law. Soclal sesurity law covers 
these mechanismy ‘ primarily concerned to 
engure the provision of a cash ingo ne adequate, 
when taken slong with other benefits provided 
by other sial services, fo ensure for the 
individual a culturally acasptable minimum 
standard of living when the normal means of 
doing go faila”. The Boeveridye Report 1942 
and the Government Whita Papers of 1944 laid 
the foundations of a modern system, and the 
gocial security Acts and regulations have been 
frequently amended and ooneolidated. The 
latest consolidations are the Family Allow- 
anges Act, 1965, the National Insurance Act, 
1965, the National Insuranie (Industrial In. 
juries) Act, 1965, and the Ministry of Sosial 
Security Act, 1966 (The-Supplementary Bene- 
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fit Act). Thora ha; now. passed into law a 
fartar consolidation of the Natimal Lasar- 
ace schema, the Sosial S3ourity Aob, 1973. 
Ths National Ingaarac3 Oommissioners’ desi“ 
gion3 form the chiof soarce of dodirine on the 


mat‘era which are covered in this bodk, snd 


these decision are therefore fraquently cited. 


2, A wide ranze of benofits ig available 
umisr thase various sche nes. Tao first chapters 
of the book deal with common mattera like 
contributions ani banefita in general and 


general diaqualifications. Particilar national - 


insucants benefits are than dealt with one by 
one. Family allowances and supplementary 
benefita follow. The author hai mentionel 
the bare law ani described the prejedare of 
social security, tribunals. The contenta include 
unemployment ani sickness benefits, invali- 
dity benefit, attendance allowanco, family 
allowances, family incoms supplements, edu- 
oatioa maintenance allowances, refirament 
pensions, widows benefits, maternity benefit, 
gasriian’s allowance, child’s special allowances 
and death grani. The current legislation is. 
fally covered and there are exhaustiva re. 
ferentes to the desisiony of courts and 
tribunals, 

3. The boor is provided with tables of deal. 
sloas. statutes, and statutory instruments ag 
wall as a nota on the reported desisions of 
the National Insurance Commissioners; there 
is an index and table of cases. The author 
haji tried to incorporate the law ag it stood in 
Jane 1974. The book should prove an useful 
guide to solicitors, social workers sosial 
Service groups, community development pro- 
jects, employers and students studying social 
security law. R.S.B. 


INTRODUCTION TO LEGAL 
THEORY. By John Finch, B.A, B.C. 
‘L, 2nd Edition, 1974. Sweetand Max. 
well (Tripathi). Pp. x and 211. 


This ia a short guide to some of the moat 
significant aspects of jurisprudense which has 
to do with legal theory. Its purpose ia to 
iatrolucs some major featares of the develop- 


mont of juristic thought, and to provide an — 


initial uaderitanding of the work of some 
principal contributors to this fell. The viewa 
and analygea of a limited number of jurigha 
ars examined and compared suitably. 


2. The general introdustory chapter which 
prefaces the following survey of logal theory 
is designed to antigipate some problems which 
are commonly found throughout the whole 
fieli, Tho reader may on oocaiion find it 
useful to refer baok to these introductory 
remarks in the course of later chapters. Parti- 
cularly recorrent problems alluded to are 
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those of definition and of the comparison of 
different approaches to the analyeia of law. 

3. Ia the present edition, ths taxt has been 
substantially revised and two new chaptera 


- Dave been added. Chapter 3 deals with some 


gignifigant practical contributiong made by 
natural law doctrine to the solution of some 
aouta legal and moral problems in Post War 
Germany. Ohapter 9 contains an outline 
of juristic thought and juridical institutions 
whieh originate in Marxist dootreine. The 
theories of law disouszed are not peculiar to 
the Soviet Union or U. 8. 8. R. but are 
common to the countries of Eastern Kurope. 


4. The book deals with the subjects of 
matural law and positivism, Bentham -and 
Austin, Law as a system of rules, and Kelsen 
and the Great Mystery. The book is concerned 
with the principal methods which have been 
used to describe and analyse the essential con. 
stituent elementa in the phenomenon, “law”. 
The introductory remarks in the first chapter 
will be of assistance in other jurisprudential 
gtudies outside the compass of this book. A 
hard and fast distinction between jurispru- 
dence in ganara! and legal theory in particular 
ig not tenable. While jurisprudential study 
may be made of individual legal cancepts like 
possession, negligence and corporation, th3 
conesro of legal theory is also centred on s 
legal concept, that is, law itself. : 


5. Broadly speaking, legal theory involves 
a study of the characteristic features essential 
to law and common to legal systems. It 
analyses the basic elements of law which 
make it law and distinguish it from other 
forms of rules and standards, The book dis- 
cusses the connections between law and force 
that is, physical force and physical power. 
It deals with the notion of power with the ele- 
ment of authority in law and containg a brief 
review of come notsble interpretations of the 
nature of International Law. Iş refers to 
some Opinions about the way in which the 
obaracter of law i3 fo be described in relation 
to factual situations and physizal events, It 
ahows how one view of this relationship can 
inflaence the manner of accounting for the 
plae) and functions ‘of legal institutions like 
courts within a system of law. 

There is an index of contents, and an index 
of jurists, B.8.8. 


LAW REFORM AND THE LAW COM- 
MISSION (Modern Lezal Studies) by 
John H. Farrar, LL.M. 1974. Sweet. and 
Maxwell (Tripathi). Price. £ 2.25 Net. 
As populations grow and urbanised sosiety 

becomes more and more s)phisticated and 

complex, the crudities and obsolescence of the 


Reviews 


Journal 59 


law become more and more apparent, and 
there develops the need, therefore, to keep 
the law up-to.date-with the changing facta and 
mores of society —the need, in shori, for hw 
reform and law reform bodies. The law has 
not developed to keep pace with a rapidly 
changing society, in its techniques and basic 
syatem of litigation. Various Government 
nibbled at the problem; the Law Revision 
Committees .and other part time bodies wera 
pet up. The biggest and best advance that has 
been made in law reform machinery in Eng. 
land is the appointment of the Law Commis- 
sion, bat it is feared that that by itself or 
together with the surviving part.time bodies 
ani occasional ad hos comm‘ssion3 and depart- 
mental committees, is hardly enongh to keap 
pace even with national law reform, let alone 
Common Market harmonisation and approxi- 
mation and other international projects. 


2. Law-reform covers the situatizn where 
the tendency of the courts to dovelop the law 
is accelerated by increased legislative inter. 
vention. It comprehends the substance and 
form of the law and the inatitutions of the 
legal system ag well as improvement of legal 
education: This book about the institutions 
and methods of law reform traces, in outline, 
the institutions in the U. K. up to the oreation 
of the Law Commission in 1965. Prior to 
1965 the pattern of law reform changed from 
ad hoc ¢ommissions to more permanently 
established bab part time bodies. The opening 
sections of ‘the Law Oommissiona Act 1965 
created two law commissions; ons for England 
ani Wales and another for Sootland as it was 
felt that there were great differences between 
the two systems in such areas as property and 
criminal administration. 


8. The Law Oomm'saion’a functions are 
essentially advisory. Their recommendations ` 
Gould only be directed through the medium of 
legislation. Tha commissions have a vital in- 


. terest in improving the drafting, interpreta- 


tion. and arrangement of statute law. The 
present book considers the Hnguistic problems 
involved in legislation and the Law Oommis. 
gion’s recomendations for the interpretation of ` 
statutes and their work in consolidation, sta- 
tutes law revision and codification. It attempts 
an analyals of the role of public opinion and pub. 
lio and private value judgments in lay reform, 
It examines law reform on the national level, 
looking first at New Zealand, U. 8. A., France 
and Germany. Law reform at the extra- 
governmental or international level, however, 
involves two essentially distinct issues, viz. 
the unification, harmonisation and rationalisa. 
tion of municipal legal orders, and the clarifi. 
cation and developmant of the international 
legal order. The English Law Commission 
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just submitted ils Seventh Annual Report, 
the bo k takes stook of the Oommission’s 
achisvemenis g3 far ths legislation resulting 
from its reports is shown in an Appendix. 


4%, Other appendices show detaile of the 
permanent official law reform bodies aa at the 
end of 1972, The text of the book was basi. 
cally written up to the end of July 1973. The 
book carries an Index and tables of cases and 
statutes. R. 8. B. 


HOTEL AND CATERING LAW (Con- 
cise College Texts). By David Field, 
B. A. 2nd Edition. 1974. Sweet and 
Maxwell (Tripathi) pp. xv and 219. 
Price, £ 1.90 net. 


Before the first edition of work was publi. 
shed in 1871, those concerned with hotel and 
oatering law in England had to piece together 
the rules and concepts governing the industry 
from various text books, This work provided 
ina single voluma a text-book and reference 
guide io the law ag it affeots the industry. 
The present edition bas been up dated to take 
account of the Erroll Committee Report on 
the liquor licensing laws of England and 
Wales, and the Indugtrial Relations Act, as 
well as many minor changes In matters such 
@8 wags regulation and National Inzurance. It 
also reflects the advice and constructive criti. 
eiam which followed the publication of the 
first edition, particularly by. the inclusion of 
an introductory chapter on the English Legal 
System. In order to understand more fally 
the lay a3 it affects the hotelier and caterer, 
it is nece: sary for the reader to familiarise 
himself, in a genoral way, with some back. 
ground facts concerning the English Legal 
System. 

2. The book deals with the starting of the 
business. rights and duties-regarding premises, 
liquor licences, permitted houra, and the con. 
duot of licenzed premises. Ib is concerned with 
registered clubs, additional licences, the con. 
tract of employment, wages and working con. 
ditions. It also covers Governments controls, 
inns and private hotels, aud the gale of food 
and drink. There are tables of cases, ststutes, 
and rules acd orderg, ag well ag an index. 

8. The hotel and catering indagtry is one of 
the largest in England, as it is, perhaps in 
India al.o. With the growth of tourism and 
with the ever increasing dsmands for leisure 


and recreational facilities, it is an indnstry. 


which has- been developing very rapidly. 
Particular attention is therefore now being 
focussed on farther education and training; 
there are already over one handred colleges 
providing courses in hotel and catering sub. 
‘jects. R. 5. 8. 
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THE 1974 DEVELOPMENT TAX. By 
Philip- Lawton, M A. LL.M , (Cantab) 
and David Goy, LL.M. Accounting 
Examples by Nick Kelsey, A. C A.. 
ATII. ‘Sweet and Maxwell (Tripathi). 
pp. xv & 164. Price, £ 3.20. 


The British Finance Aob, 1874 contained 
propozals to alter the basi3 on which tax is: 
charged on Ospital gains that arise from the 
disposal of land or buildings with development. 
valua or potential. Chapter 1 of Part {II of 
the Act charges development to tax as income. 
It is a new charge either to income tax or te: 
corporation tax on certain gains which would. 
otherwise ‘have been taxable as chargeable. 
gains. The present kook, however, calls the 
new charge as the development gaing tax. It. 
Considers certain requirements that must be 
satisfied before a charge to development gaing» 
tax may arise, as well ag the method of deter. 
mining whether a development gain arises and: 
of computing it Oartain reliefs from capital: 


gains tax are discussed: together with the 


relief from development gains tax for small: 
disposals. The book deals with the liability to- 
the new tax. developmant lossas, prevention of 
avoidanos, deemed disposals after material 
development has been osrried out, and the. 
charge to tax. There are tables of cases, 
statutes, and examples, Appendix and index. 

2. Applying as it does in a field where the- 
structure of bu3inesa and financial arrange. 
ments ig matched: only by the complexity of 


the relatod legislation, the new tax calls for ` 


expert guidance, and in this new book we have- 
a lucid and comprehensive account, with an 
explanation and interpretation of the way it- 
operates. Mr. Philip Lawfon, one of the 
authors, is General Editor of the British Tar 
Eneyol:paedia and Joint Editor of the British: 
Tax Review. The new. tax is concidered in the- 
context of the existing tax legislation and 
difficult points are explained in a clear and 
concise way. Partcular attention is paid $o- 
the application of the tax to development 
echemes in practices, with the inclusion of many 
worked examples by an astountant. The law- 


yer, the specialist, accountant, surveyor ang - 


estate agent and others concerned will wel- 
come tbis practical guide. R. 8.8. 





STATUTE LAW: A Radical Simplifi- 
cation. Sweet and Maxwell (Tripathi). 
1974. pp. 57. Price, 21 Net. 

This is the Second Report of the Committee 
of the Sta‘ute Law Society appointed to pro. 
pote solutions to the deficiencies of the Biatute- 
Law System in the United Kingdom. The 
Statate Law Society aims to procure and far- 
ther the making of technical improvements- 
in the form and manner in which statutes and 
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. delegated legislation sre expressed and pub. 


blished with a view to making them more 
readily intelligible, and to further the educa. 
tion of the publia in the processes and: scope 
of legislation at all stages and to gather and 


‘disseminate information on legislative pro3es- 


-888 of all kinds. 


2. The problems arising from the confusion 
and incoherence of tha U. K. statute book 
were considered in a report entitled ‘Statute 
Law Deficiencies” by a committee of the 
Society under the chsirmanship of. Bir 
Desmond Heap in March 1979. There was 
general dissatisfaction as to the way in which 
enactsd law ig made and presented, Five 


thousand questionnaires were sont out by the” 


Committee to members of tha professions, 
local authorities, members of Parliament, and 
-others and ita report reproduces the computer 


N 


3. The Society then appointed the Lord 
Stow Hill Committee to make recommenda. 
tions on action fo be taken to remedy the 
aituation. In ita Fira} Raport entitled "Siate 
Law: the Key to Olarity’’ (1972). the Oom- 
mittee recommended the adoption of -an 
urgent programme of consolidation and the 
abandonment of the referenti3! method of 
drafting in favour of the textual method. In 
July 1973 Government asked the Society to 
to submit to it a comprehensive Memorandom 
containing its viewa oa the deficiencies of the 
‘statute law system, their causes and remedies. 
This task was duly carried out by the Society's 
Committee (Chairman : H. H. Marshall), and 


its Memorandum is here reproduced as the 


Second Report: 


4. In this Report many of the deficiencies - 


indicated in the Heap Report ara further ana. 
iysad, their underlying causes diagnosed for 
the firat time, and a number of practical 
gamedieg sre proposed. The Report opans 
with a summary of recommendations and the 
reasons for them. This is followed by a sum. 
mary of the findings of the Hzap Oommittes 
ani a description of the position with regard 
to Scotland. The Report deals with the cauzes 
of the present situation in U. K. and solutions 
to the deficiencies of the statute law system. 
‘The Appandices include an extract from an 
official hand-book of the procedure of ths 
Houses of Representatives of Australia, pro- 
jects of law revision in which the services of 


0ademies have been enlisted, and a compa- 


rison of the textual and referantial methods 
in relation to a given item of legislation. The 
whole Report contains little known facts and 
striking examples and should provide instruc. 
tiys reading to lawyer and layman ay: 


‘a ie “ETERS 
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Sweet and Maxwell (Tripathi). 1974. 
Pp. 57. Price, £ 1.25. 


Town planning law in England nowadays 
has its impact upon every body at every turn 
and it is necessary for one to understand the 
law and its implications correctly. Planning 
inquiries procedure rules, compensation for 
planning restrictions, compulsory purchase of 
land and compensation payable, and local 
authorities powers are a few among the rele. 
vant topics. In 1973 the Bar Council, the Law 
Society and the Royal Inatitution of Obar. 
tered Surveyors pat their heads together and 
planned a week.end conference at Oxford on 
the subject of “Planning inquiry Practice”. 
At the Oonference addresses were delivered 
by experts representing the lawyer (whether 
barrister or solicitor) to do the advocacy, the 
professional witness to give the evilence 
(whether for the appellant or the planning 
authority), and the inspector to study and 
later report on the whole proceedings. At this 
Conference the participants had the advantage 
of hearing a statement from Mr. O. F. Allan, 
Director. of the Town Planning Inspectorate. 
The Inspector's final conolusions should show 
that the correct presumptions have been 
obsarved in the reasoning towards a decision, 
and ha shoald carefully cultivate the mental 
disciplines here desaribed if he is to satiafy 
the department he serves or the public. The 
five addresses delivered at the Oonference 
have now been assembled in one piece and 


-reproduced in these pages. 


2. A planning inquiry is an inquiry and is 
nota court of law. It is an inquiry which 
precedes an administrative decision and not a 
judicial decision. Having heard all the evi. 
dence, the Inspector will view the site end he 
and the Secretary of State will form opinions. 
if need be, independently of the evidence. Tha 
Inspector and the department may not ignore 
the evidence, but may override it for policy” 
reasons. A judge, on the other hand, is bound 
by the evidence —whatever hia personal ideas 
may be. The fandamental prooesses with 
which an Inguiry is concerned are those of 
sieving the facts and considering potential 
issues. One convenient methol of approech 
for the planning inquiry to follow ij to deter- 
mine the facts, determine the issues between 
the parties, catalogue the alternative solutions 
to the issues, catalogue the advantages and 
disadvanteges of each solution, and present a 
reasoned formulation of the best solution. 


3. The technique of Planning Inquiry Pras. 
tice is still developing. Lawyers are still 
learning that they are not in & court of law 
(where technique in the art of persuasion has 
its own. value) and that they are participating 
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‘ not in a justiciable, bub an administrative 
process. Planning Inquiries have highlighted 
the differences and distinctions between the 
two processes. Yet even today, says Sir 
_ Desmond Heap, these differences and distino. 
' tions are not as fully understood as they 
Bhould be. In the Conference paper on the 
role of Couneel, the author outlines his role 
in the preliminary stages prior to the advice 
on evidence, preparation for the inquiry, the 
opening speech, evidence- in chief, re examina. 
tion, Gross-sxamination, legs] submissions, and 
final submisgiong. 
4%. Anyone who has to attend all tow 
planning inquiries will find this slim volume 
_ of great interest and advantage. T 5 





THE YEAR BOOK OF WORLD 
AFFAIRS 1974. Stevens (Tripathi). 
Pp. xi and 324. Price, £ 5.25 net. 


Hach year the London Institate of World 
Affairs produces a Year Book containing re. 
Bearch articles covering important- recent 
topics in international relations. Oare is 
taken io preserve the balance between theore. 
tical and prastical approaches and to empha. 
gise political, institutional, economia and 
- other problems. The articles in the latest 
volume include, inter alia, those on Western 
naval strategy for the eighties, the evolution 
of Anglo.French relations, the foreign policy 
of Japan, the future of Hthiopla, world jewry 
and Israe]. Others aover the subjesta of 
international relations as a field of siudy In 
the Soviet Union, equality and disceimina. 
tion in infernational law, and codifying the 
lawa of war. 

2. The recent admission of Communist 
Ohina to the United Nations raises the possi. 
. bility that the international system may be 
changing from a loose bipolar strugture into 
an Incipient tripolarity, according to one 
article. Another discusses the question whe. 
ther Japan, among the Pacife Powers. will 
be in the middle of a triangle—United States 
and China—or will she herself occupy one 
corner in & quadrilateral of forces? Abont 
foreign aid, the reactions of people in deve- 
loping countries to sid donors appear to be 
influenced by fhe donors’ interest in peace, 
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rélative power, imperialistic tendencies, and 
domestic policies. Donor nations convey 
particular images of themselyes abroad and 
the reactions to their aid offers are influenced 
by these images. There is one interpretation 
of the history and development of U. N. 
Specialised Agencies during the last twenty- 
five years, and another paper propozes one 


‘way in which the importance of an interna- 


tional organisation could be tested with some 
degree of objeotivity. To obtain a reasonably 
clear picture of the functions and limitations 
of the Law of Armed Oonflio§ another re- 
search paper examines the impact of the law 
on different social groups. 


3. This annual survey serves three pur- 
poses. Ib brings together references to theses 
examined in the past which have particular 
current reference. An annual publication 
makes possible analysis on a wide perspective 
but dces not provide instant information on 
current issues; yet as international events 
are largely repetitive, a main under-current 
of continuity may be traced over a span of 
years. References to earlier contributions 
also offer readers an opportunity to judge for 
themselves the adequacy of the conceptual 
and syetematia frameworks chogen in the 
papers selected. BR. 8. 8. 
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CASE BRIEFS AND MATERIALS ON 
RENT CONTROL, SLUM CLEA- 
RANCE, AND TOWN PLANNING. 
1975. Bahri Bros., 742 Lajpatrai Market. 
Delhi. Pp. viii & 116. Price Rs. 10/-. 


The publication before us is intanded main. 
ly for the benefit of students appearing for 
Delhi University’s LL.B, Fifth Term Exami- 
nation (both for old and new course) and for 
candidates for D. J. 8. Examination. It aims 
at teaching the law of Rent Oontrol in Delhi 
by the case method. In Part I; the book eon- 


. tains the cage briefs of all the cases prescribed: 


for LL.B. The ease brief is divided into six 
parts. viz. Facts, Procedural Facts, Question, 
Decision, Reasons and Oomment. Part IT of the 
book gives the question papers of the last five 
yara, and Part III gives the author’s ap- 
praisal of the proposed Delhi Rent O-ntrob 
(Amendment) Bill 1973, B.S §. 


ASAE READER aiii s enmana 


BOOKS RECEIYED 


DIGEST OF MINOR MINERAL 
LAWS OF INDIA: (Divided in two 
parts, the first part containing Law rela. 
ting to Minor Minerals, and the second 
part, containing a digest of Minor Mineral 
Rules in force in various States in India). 


Mineral Information S:ries. Prepared by: 
The’ Mineral Economics Division. Issued 
by Controller, Indian Bureau of Mines, 
Ministry of Steel and Mines, Nagpur, 
1974. Pp. 76, V.B.B, 
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JASWANT SINGH, 
Ohief Justica, J. d K. High Court. 
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or 5 days after the respondent was 
declared elected, the respondent came 
to the Jan Sangh office to have the 
return of election expenses prepared 


in consultation with the witness and _ 


the President of the Jan Sangh Party. 
Pawan Kumar had also stated that 
there was no telephone in the office 
of the Jan Sangh Party at Kaithal. 
This is contradicted by. P.W. 18 B. L. 
Khanija,, Accounts Officer, Telepho- 
nes, South Division, Ambala. His evi- 
dence based on his office record is 
that the Secretary, Bhartiya Jan 
Sangh, Kaithal, was the subscriber of 
the- Kaithal Telephone No. 497 from 
February 16, 1972 to March 15, 1972. 
This was, P.W. 18 added, a casual con- 
nection and was installed in the house 
of Rattan Lal. P.W. 18 further sta- 
ted that at the time of installation of 
the telephone Rs.. 180/- was charged 
as advance rent, Rs. 30/- as installa- 
tion charges and Rs. '1000/- as adjust- 
able security, and that after adjust- 
ing the outstanding bills against the 
security deposit of Rs. 1000/-, the ba- 
lance was refunded to the subscriber. 
The total expenses incurred by the 
subscriber of this telephone came to 
Rs. 385/-. The original application 
dated February 4, 1972 for installa- 
tion of this casual telephone connec- 
tion was also produced in court, an 
English translation of (Ext. P.W. 18/3) 
reads as follows: | 


“Bhartiya Jan Sangh, 
Kaithal Mandal. 


Kaithal dated the 
i 4th February. 1972. 


To, 

The S.D.O. 

Telephones, 

Karnal, 

Subject: New connection for the 
office of Bhartiya Jan Sangh. 

It is submitted that a telephone 
connection is required for the office 
of Bhartiya Jan Sangh at Kaithal for 
one and half month. Kindly get the 


same installed. ` 
Yours faithfully, 
'  $d/- Amar Nath, M.C. 
Bhartiya Jan Sangh, 

Kaithal” 


27. Pawan Kumars assertion 
that Jan Sangh did not spend any 
money on the respondent’s election is 
belied not only by R.W. 13 Punnu 
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Ram but also by another witness who 
deposed for the petitioner. It is P.W. 
24 Inderjit. He is an employee of a 
shop at Kaithal that lends loudspea- 
kers on hire. P.W. 24 states that one 
Raj Kumar, whom he described as a 
supporter of: the Jan Sangh, came to 
his shop to hire loudspeakers on 
March 4, 1972 and he paid charges a 
few days thereafter. This witness 
proves the receipt. Ext. P.W. 24/1, for 
Rs. 101/50 p. given by him. The re- 
ceipt appears to have been made out 
in the name of the respondent, Cha- 
ran Dass, The witness states that 
though the receipt was in the name 
of Charan Dass he never came to the 
shop for the loudspeakers and the 
hiring charge was paid by Raj Kumar. 
P.W. 24 adds that he had written the 
name of Charan Dass on the receipt 
at the instance of’ Raj Kumar. 


28, The inconsistent statements 
of Pawan Kumar and the contradic- 
tions between his evidence and that 
of P.W. 24 Inderjit who also was a 
witness for the petitioner, to say 
nothing about the evidence of Punnu 
Ram, though he too was a member of 
the Jan Sangh, suggests that either 
Pawan Kumar had no knowledge of 
at least some of the facts he was 
talking about or that some of his 


- Statements were deliberately false. 


29. On the evidence discussed 
above the findings recorded by the 
High Court may be summarised as 
follows. 


= 1. Duni Chand went to Delhi on 
or about February 17, 1972 and hired 
the two jeeps in question at the rate 
of Rs. 130/- per day for each jeep 
with effect from February 18, 1972. 
Duni. Chand had paid Brij Mohan 
Rs. 2000/- towards the hire of the two 
jeeps and a further sum of Rs. 3500/- 
to-Puran Chand (P.W. 5) on March 4, 
1972 at Kaithal. Altogether Duni 
Chand spent Rs. 6240/- for the two 
jeeps. Both the jeeps were used in the 
respondent’s election campaign from 
February 18, to March 11, 1972 under 
the charge and directio of Duni 
Chand. | i 


2. The note-book, Ext. P.W. 8/5, 
belonged to the respondents son Anil 
Kumar Gupta and the notes on Civics 
that this book contains were in his 
handwriting. The other entries in the 
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note-book relating to matters concern- 
ing the election of the respondent 
were made- partly by. Duni Chand and 
partly by Raghubir Chand. The note- 
book is not a document maintained in 
the regular course of business and 
contains certain haphazard entries 
which cannot be used for foisting 
liability on any one without definite 
and clear proofofthe genuineness and 
correctness. of these entries. The wit- 
nesses who proved some of the entries 
in the note-book, Duni Chand and 
Raghbir Chand, have both denied 
“that the entries are genuine. However, 
their evidence that the entries were 
fabricated about a month after the 
election and in the circumstances sta- 
ted by them is not believable. The 
fact that the evidence of these two 
witnesses was false in this regard does 
not necessarily prove the correctness 
or genuineness of these entries. Another 
circumstance which makes the note- 
book suspect is the fact that the num- 
bers of the various jeeps mentioned 
in the note-book are recorded therein 
in the same sequence in which they 
appear in the petitioner’ s diary. She 
claims to have noted in her diary the 
numbers of the jeeps working for the 
respondent several months before the 
note-book was made available to her. 
This is difficult to explain away as 
coincidental. 


30. Having found that the two 
jeeps had been hired by Duni Chand 
to be used in the respondent’s elec- 
tion campaign, and were in fact so 
used, the question that the High Court 
set for itself to answer was, whether 
on these findings it could be said that 
the first respondent incurred or au- 
thorised the expenditure of Rs. 6240/- 
spent on account. of these two jeeps. 
There was some dispute before us as 


to whether the allegation of autho- . 


risation could’ arise on the issue as 
framed. It was contended on behalf 
of the respondent that reading issue 
No. 14, which is the relevant issue, 
carefully in the light of. the state- 
ments. made in the various sub-para- 
graphs of paragraph 14 of the elec- 
tion petition, it would appear that it 
raised only the question whether the 
respondent himself incurred the ex- 
penditure. However, it seems to us 
that before the High Court the par- 
ties proceeded on the footing that the 


‘ALR. 


issue covered both the allegations and 
the scope of the enquiry cannot be 
limited at this stage. 


31. The High Court answered 
the question in the negative on the 
following reasons. All the witnesses 
deposing for the petitioner said that 
the payments in respect of the jeeps 
were made by Duni Chand. Of course 
there are entries in the note-book, 
Ext. P.W. 8/5, which suggest that part 
of the expenditure incurred on ac- 
count of the two jeeps was paid by 
the respondent’s brother Arjan Das, 
and also that some amount was taken 
from the respondent himself. But the 
High Court found that the note-book 
which does not appear to have been 
kept in the regular course of business 
was not a reliable document in the 
absence of independent evidence pro- 
ving the correctness of the entries 
therein. The High Court was further 
of the view that from the fact that 
the respondent used these jeeps once 
or twice, it did not necessarily fol- 
low that he paid for their hire, it be- 
ing well-known that candidates at an 


election very often use their suppor - 


ters’ vehicles. There is no evidence of 
the respondent incurring or any direct 
evidence of his authorising the ex- 
penditure incurred for the jeeps. The 
respondent did not produce his ac- 
count of election expenses, his case 
being that the papers containing the 
accounts were destroyed by him after 
the return of election expenses was 
prepared. It was argued on behalf of 
the petitioner, relying on the case of 
D. P. Mishra v. Kamal Narayan, (1971) 
1 SCR 8 = (AIR 1970 SC 1477) that 
from the aforesaid fact an adverse in- 
ference should be drawn against the 
respondent and it must be held that 
the expenditure was really incurred 
by the respondent himself. The High 
Court pointed out that in D. P. Misra’s 
case the worker of the returned can- 
didate who was supposed to have in- 
curred the expenditure in question in 
that case was not examined, and this 
circumstance considered along with 
the fact that the returned candidate 
had not chosen to produce his accounts 
proved the case against him. In the 
instant case, however, Duni Chand 
who made the payments was examined 
but -he denied that the respondent 


authorised him to make these pay- 
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ments. This part of Duni Chand’s 
evidence was accepted by the High 
Court though he was not considered 
a straightforward witness and a 
substantial part of his evidence was 
disbelieved. The decision in D. P. 
Mishra’s case (supra) indeed turns on 
facts somewhat different from the 
facts of this case. The High Court has 
found that there is also no reliable 
circumstantial evidence in this case to 
connect the respondent with the ex- 
penditure incurred by Duni Chand. 


32. It now seems settled that 


the findings of fact recorded by the 


High Court should not be disturbed 
in an appeal under Section 116-A of 
the Act unless there was some seri- 
ous error in these findings. It appears 
from the record of this case that the 
learned Judge of the ‘High Court re- 
corded his impression about the de- 
meanour of the witnesses whenever 
he thought necessary. The findings 
based solely on the demeanour of the 
witnesses cannot be reversed in ap- 
peal, but the conclusions of fact rea- 
ched upon a consideration of the pro- 
babilities can be tested to see if they 
contain any serious error. We find no 
reason to disturb any of the findings 
of fact recorded by the High Court 
summarized above. These findings 
appear to be justified- -on the evidence 
which we have discussed. We agree 
with the High Court’s views on the 
credibility of the witnesses. We also 
agree that the note-book is not a re- 
liable document in the absence of 
independent evidence to prove the 
genuineness of the entries therein. 
What we have to decide is, whether 
the High Court was right in its con- 


clusion from these findings that the 


first respondent did not authorise 
Duni Chand to spend any amount on 
the hiring of the two jeeps in ques- 
tion. The allegation that Duni Chand 


wasin-charge ofthe transport arrange-. 


ments for the respondent, if true, 
would beacircumstance which, taken 
with other circumstances, might in- 
dicate that it was the respondent's 
money that Duni Chand was autho- 
rised to spend. If the note-book is 
left out of consideration as it must be, 
the other evidence on record does not 
appear to us to be sufficient to prove 


this allegation. 


Om Prabha v. Charan Das (Gupta J.) 


“arrangement for the 


‘[Prs. 31-33] S. C. 1427 


33. It is well established that 
á charge of corrupt practice is quasi- 
criminal in nature and must be proved 
beyond reasonable doubt. There is no 
direct evidence that the respondent 
himself paid for the two jeeps. The 
question is whether it is possible to 
infer from the circumstances discussed 
above that Duni Chand was autho- 
rised by the respondent to spend the 


said amount of Rs. 6240/- for these 
vehicles, In the case of Samant N. 
Balkrishna v. George Fernandez, 


(1969) 3 SCR 603 at p. 637 = (AIR 
1969 SC 1201 at p. 1221) this Court 
held that the circumstantial evidence 
led to prove corrupt practice must 
exclude every hypothesis except that 
of guilt. What are the circumstances 
here from which one could infer that 
Duni Chand was authorised by the 
respondent? It is alleged that Duni 
Chand was incharge of the transport 
respondent’s 
election. That Duni Chand worked for 
the respondent at the election is pro- 
ved. It has also been found that he 
hired the two jeeps and used them 
for the respondent’s election cam- 
paign. It may also be said that the 
letter, Ext. P.W. 3/1. suggests that. 
Duni Chand used to operate at times 
from the respondent’s election office. 
But from these circumstances only, 
would the inference be justified that . 
the respondent put Duni Chand in- 
charge of his transport arrangements? 
The High Court has taken the view, 
which we endorse, that at an election 
people work for a candidate prompted 
by various motives even if they are 
not employed by the candidate to 
work for him, The story that Duni/ 
Chand along with six or seven other, 
persons formed a group to support, 
the respondent has been disbelieved: 
and rightly. But even then it is diffi- 
cult to say with certainty that it was 
the respondent who engaged Duni 
Chand to be incharge of the vehicles, 
used in his election campaign. There 
is no direct evidence that the respon- 
dent put Duni Chand in funds, and 
one hardly expects to find such evi-| 
dence in a case like this. We have 
found that the note-book is not a re- 
liable document. It is therefore not 
possible to rely on the entries in the 
note-book which seem to suggest that 


a part of the money paid for the two 





1428 S. C. [Prs. 33-37} Om Prabha v. Charan Das (Beg J.) 


| jeeps was taken from the respondent. 
The High Court did not believe that 
the note-book was entirely fabricated 
but felt it was unwise to rely upon it. 
The mystery of the note-book has not 


been solved. but the unsolved mystery 


cannot be used as proof to bring home 
„the charge against the respondent. 
Whose money it was then that Duni 
Chand spent? It is not believable 
that Duni Chand spent hisown money, 
but the only alternative is not that it 
‘was the respondent’s money which 
he authorised Duni Chand to spend. 
It has been found that the Jan Sangh 
incurred some expenditure on the res- 
pondent’s election campaign in spite 
of the denial of Pawan Kumar that 
the Party did not spend anything. We 
do not find it -possible to accept the 
statement of Punnu Ram, Joint Secre- 
tary of the Kaithal Unit of the Jan 
Sangh Party, that the ‘total amount 
spent by the Party on the respon- 
dent’s election was between Rs. 400/- 
and Rs, 500/-. Apparently, the High 
Court also did not rely on this part 
of Punnu Ram’s evidence. It is not 
necessary however to investigate what 


amount exactly came from which 
source. It is clear that the respon- 
dents election campaign received 


financial assistance from other sour- 
‘ces, which makes it difficult to reach 
the conclusion that none but the first 
respondent himself spent the amount 
in question. We do not know what 
our conclusion would have been if 
the case were to be decided on the 
probabilities only, but it is not possi- 
ble to say that it has been proved be- 
yond reasonable doubt that Duni 
Chand paid for the jeeps from the 
money he received from the respon- 
dent and the respondent -authorised 
the expenditure.. Counsel for the ap- 
pellant said that.it would be hardly 


possible’ ever to get hold of such evi-. 


dence in an election dispute. That 


may be so, but this is how the law. 


stands. We agree with the High Court 
that the allegation of corrupt pra- 
ctice against the respondent has not 
been proved beyond reasonable doubt. 

34. The appeal is dismissed; 
considering all the circumstances of 
the case, we make no order as to 
costs. 

BEG, J.: 35. I would like to point 
out that the High Court, in the judg- 


A.I.R. 


ment under appeal, recorded the find- 
ing, after a very comprehensive and 
detailed discussion of the whole evi- 
dence. “that the two jeeps in question 
actually worked in support of the 
respondent’s election campaign right 
from February 18, 1972, to March 11, 
1972, under the charge and direction 
of Duni Chand”, Nevertheless, the 
High Court finally held that, as the 


Precise connection of Duni Chand 
with the contesting respondent was 
not satisfactorily established, the 


charge of corrupt practice against the 
respondent must fail. It is the wel 


established practice of this Court (see: 


eg. B. B. Karemore v Govind, AIR 
1974 SC 405,) that it will not, without 
a better reason than merely that 
another inference, on evidence on re- 
cord, is possible, disturb such findings 
even on a statutory first appeal which 


is not confined to questions of ‘law. 


36. We cannot forget that, ifa 
charge of a corrupt practice, as an. 
electoral offence, is held to have been 
established against a candidate, it may 
have grave repurcussions on his re- 
putation and political future. There- 
fore, prudence requires that we should 
apply the stricter standard of proof 
of a criminal charge in such a case 
and not decide the case on a bare ba- 
lance of probabilities. 


37. It appears to me that, al- 
though there is, if a bare balance of 
probabilities could decide the case, 
sufficient circumstantial evidence to 


.. connect the expenditure incurred by}. 


Duni Chand with the respondent. who 
did not even produce any account 
books though the law requires him to 
maintain satisfactory accounts to sup- 
port his return of election expenses, 


yet, -if we are to apply the rules of 


circumstantial evidence with the 
strictness with which they are appli- 
cable in criminal cases, it may be 


‘held here that the case against the 


contesting respondent is not proved 
beyond reasonable doubt despite all 
the circumstances appearing against 
him, There are other circumstances 
which suggest another possible in- 
ference. Hence, we are left in doubt 
on the question whether he or the Jan 
Sangh party, from which he broke 
away after his election, had incurred 
these expenses through Duni Chand. 
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I, therefore. though not without some 
hesitation, agree with the conclusion 
reached by my learned brethren that 
this appeal must be dismissed. I also 
agree that, in the circumstances. of 
this case, the parties should bear their 
own costs. ~ - l 

Appeal dismissed. 


AIR 1975 SUPREME COURT 1429 
(From: AIR: 1965 Madh Pra 271) 


V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND A. C. GUPTA. JJ. 


The State of Madhya Pradesh 
and others, Appellants v. Tikamdas, 
Respondent. 

Civil Appeal No. 668 of 1968, D/~ 
22-4-1975. 

(A) M. P. Excise Act (2 of 1915), 
Ss- 62 and 63 — M. P. Foreign Liquor 
Rules 1960 Rr. DO (iii) and IV (as am- 
ended in`April 1964) — Amendment 
ante-dating its effect is not ultra vires 
— (Constitution of India, Art. 245). 


The amendment of R. IV the ef- 
fect of which is ante-dated is not 
obnoxious to the scheme nor ultra 
vires S. 62 of the Act. (Para 5) 


There is no doubt that unlike 
legislation made by a sovereign Legis- 
lature, . subordinate legislation made 
by a delegate cannot have retrospec- 
tive effect unless the rule-making 


-~ power in the concerned statute ex- 


pressly or by necessary implication 
confers power in this behalf. A re- 
ference may be made to Sections 62 
(g) and h) and 63 of the Act The 
State Government may make rules 
for the purpose of carrying out the 
provisions of the Act (S. 62). Such 
rules may regulate the amount of 
fee, the terms and conditions of licen- 
ces and the scale of fees and the 
manner of fixing the fees payable in 
respect ofsuch licenses (S. 62 (g) and 
(h) ). This provision, by itself. does not 
expressly grant power to make re- 
trospective rules. But Section 63 spe- 
cifically states that ‘all rules made 
and notifications issued under this 
Act shall be published in the Official 
Gazette, and shall have effect from 
the date of such publication or from 
such other date as may be specified 
in that behalf, Clearly the Legisla- 
ture has empowered its delegate, the 
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State of M. Poy: 
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State Government, not merely to 
make the rules but to give effect to. 
them from such date as may be spe- 
cified by the delegate. This provision 
regarding subordinate legislation does 
contemplate not.merely the power to 
make rules but to bring them into 
force from any previous date. There- 
fore ante-dating the effect of the 


amendment of Rule IV is not obnoxi- 


ous to the scheme nor ultra vires Sec- 
tion 62. (Para 5) 


(B) M. P. Excise Act (2 of 1915), 
S. 62 — M. P. Excise Rules 1960, 
Rr. XXV and XXVa and XXVI — 
Enhancement of scale of fees — Ba- 
lance of stock of foreign liquor on 
31-3-64 out of stock obtained under 
licence which was valid upto 31-3-64— 
Scales revised from 1-4-1964 — Licen- 
see is liable to pay enhanced fee, AIR 
1965 M.P. 271, Reversed. (M.P. 
Foreign Liquor Rules 1960, R. IV). 


A fair reading of Rule XXVI of the 


Excise Rules yields only one result. 


The licensed vendor in possession of 
surplus intoxicants on the date pre- 
ceding expiry of his license should 
ordinarily deposit such stock with the 
appointed Excise Officer. On verifica- 
tion of the actual quantity of such 


` stock, the Officer ‘may order that the 


difference of duty be levied on the 
balance of stocks and the licensee shall 
then pay such duty. . .’. Of course, 
the above procedure primarily visua- 
lizes enhancement of duty but is made 


‘..gpplicable to reduction of duty when 


refund of duty shall be made by the 


: State. Rule IV of the M. P. Foreign 


Liquor Rules virtually extends this 
kind of dealing with balance of stocks 
when the subject matter is license fee 
as distinguished from duty. A fair 
reading of the rule giving full effect 
to the words used in R. XXVI of the 
Excise Rules and ‘the explanation ad- 
ded to R. IV of the Foreign Liquor 


‘Rules leave no doubt that the ba- 


lance of stocks envisioned by the 
rules and subjected to enhancement 
or reduction of duty is such surplus 
stock as is held immediately before 
the expiry of the previous license. So 
construed the quantity held over on 
31-3-64 becomes liable to enhance- 
ment of licence fee on 1-4-1964 
brought about by amendment of the 


rules on 25-4-1964. ATR 1965 M.P. 271 


Reversed. (Paras 6, 9) 
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M/s. Ram Panjwani, L N Shroff 
and H. S. Parihar, for Appellants; Mr. 
B. H. Lokur, (Mr. A. G. Ratnaparkhi, 
with him), for Respondent. 


Judgment of the Court was deli- 
vered by _ 


KRISHNA IYER, J.:—- The claim 
of the appellant, the State of Madhya 
Pradesh, to levy enhanced license fee 
on the spill-over. stock of. intoxicating 
liquor held as on April 1, 1964 by the 
respondent who runs a bar, was suc- 
cessfully challenged in the High 
Court. So the State has come up in 
appeal, by certificate, under Art. 133 
and disputes the correctness. of the 
view accepted by the High Court. 


2. As is-‘obvious, the facts are 
brief and beyond dispute, the issue 
of law straight and simple and our 
decision, on a careful study of the 
alternative constructions of the rele- 
vant provision, is that the State is en- 
titled to collect the fee on the revised 
scale. The respondent runs a cafe at 
Indore and a foreign liquor bar boosts 
expensive sales and attracts affluent 
addicts. Naturally, as a profitable pro- 
position the respondent obtained a 
licence for the sale of foreign liquor 
(in Form F.L.3) issued under the 
Foreign Liquor Rules framed under 
the Excise Act, 1915*. The licence 
_ which he held was for one year from 
April 1, 1963 to March 31, 1964. At 
that time, under the extant rules the 
fee payable was 37 paise per quart 
bottle of malt liquor and different 
rates for other kinds of foreign liquor. 
On the date of expiry of the licence, 
viz, 31st March 1964, the respondent 
had with him a large quantity of un- 
sold liquor which was already in the 
licensed premises, having been 
brought earlier. He obtained a fresh 
licence for a further period of one 
year commencing from April 1, 1964. 
Meanwhile Government was enter- 
taining the idea of enhancing the 
scales of licence fee for the various 
kinds of foreign liquor. The balance 
quantity left over with the respon- 
dent at the end of the licensed period, 
viz., March 31, 1964 was checked by 
the concerned Excise Officials and a 
panchnama prepared in that behalf. 


Ordinarily, the surplus stock has to 


*Madhya Pradesh Excise Act. 1915 
(Act II of 1915) 


A. LR. 


be surrendered by the licensee but, on 
an undertaking to pay the difference 
in the event of an enhancement 
of the rates, the bar owner was per- 
mitted to keep on his premises the 
balance quantity so ascertained. Ap- 
parently the State Government had 
decided on the increased rate because 
we find from Annexure B a demand 
being made by the Excise Inspector 
on the licensee to pay the difference 
of fees consequent on the enhance- 
ment of the scale of fees, as worked 


out on the stock which remained in- 


hand with the owner of the bar on 
the night of March 31, 1964. Despite 
the undertaking given to comply with 
such enhanced demand. the hotelier 
resisted it and took up the stand that 
the balance stock had already been 
subjected to license fee when it was 
brought in and that the subsequent 
raising of the rate of license fee could 
not be applied validly to such stocks. 
Since the State insisted on levying at 
the larger rate even on the balance 
stock held on March 31, 1964 the res- 
pondent moved the High Court for 
the issuance of a writ quashing the 
demand as illegal. The legality of the 


levy depends on the applicability of. 


the enhanced scales of license fee to 
the balance of foreign liquor stock 
held-by the licensee on the mid-night 
of 31/3-1/4/1964. 


3. The facts being thus plain, 
we will straight go to the law relied 
on by the State in support of its claim. 
The Excise Act and the Foreign Li- 
quor Rules made thereunder govern 
sales of these intoxicants and Form 
FL. 3 applies to bars which sell 
foreign liquor for consumption on the 
premises. 

4. On April 25, 1964 the Gov- 
ernment, by virtue of its powers under 
the Act, amended in certain respects 
the Foreign Liquor Rules, One such 
amendment concerns the scale of fees 
in respect of licence in Form F.L. 3, 
an upward revision having been effect- 
ed. The rule itself. although promul- 
gated on April 25. 1964, was given 
effect retrospectively from April 1, 
1964. Apart from raising the rates. 
Rule IV was also amended by the ad- 
dition of the following provision at 
the end of it: i 


“The licensee shall be liable to 
pay the difference of fees per bottle 
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on the balance of stocks of foreign 
liquor in the event of the enhancement 
of the scale of fees during the cur- 
rency or on expiry of the licence.” 
Based on this modification of the 
rules, the State made the demand for 
the difference. 

5. Let us examine the rival 
contentions and test the soundness of 
each briefly. First of all, we have to 
ascertain the scope and area of the 
rule-making powers, the limitations 
thereon and the retro-active operation 
of such rules. There is no doubt that 
unlike legislation made by a sove- 
reign Legislature, subordinate legisla- 
tion made by a delegate cannot have 
retrospective effect unless the rule- 


‘Imaking power in the concerned sta- 


tute expressly or by necessary. impli- 
cation confers power in this behalf. 
Our attention has been drawn to Sec- 
tions 62 (g) and (h) and 63 in this 
connection, by counsel for the State. 
The State-Government may make 
rules for the purpose of carrying out 
the provisions of the Act (S. 62). Such 
rules may regulate the amount of 
fee, the terms and conditions of licen- 
ces and the scale of fees and the man- 
ner of fixing the fees payable in res- 
pect ofsuch licenses (62 (g) and (h)). 
This provision. by itself, does not ex- 
pressly grant power to make retros- 
pective rules. But Section 63 specifi- 
cally states that ‘all rules made and 
notifications issued under this Act 
shall be published in the Official Ga- 
zette, and shall have effect from the 
date of such publication or from such 
other date as may be specified in that 
behalf.’ Clearly the Legislature has 
empowered its delegate, the State 
Government, not merely to make the 
rules but to give effect to them from 
such date as may be specified by the 
delegate. This provision regarding 
subordinate legislation does contem- 
plate not merely the power to make 
rules but to bring them into force 
from any previous date. Therefore 
antedating the effect of the amend- 
ment of Rule IV is not obnoxious to 
the scheme nor ultra vires Section 62. 


6. . The focus must now turn 
on the disposal of the balance stocks 


with licensees held on the expiration 


*Under the General Licence Con- 
ditions under Section 62; 


State of M. P. v. Tikamdas (K. Iyer J.) 
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of the period. Rule XXV regulates the 
disposal of such balance of intoxicants 
left with vendors after the expiration 
of their licenses; if they get new 
licenses on the expiry of the old in 
respect of the same premises, they are 
allowed to retain the balance of stocx 
for the purposes of the new license 
(r. XXV (a)). In the event of the fee 
or duty being enhanced or reduced, 
r. XXVI makes such change applica- 
ble to the balance of stock. It is use- 
ful to reproduce r. XXVI here: ; 
“XXVI. Procedure to be follow- 
ed when duty is enhanced or reduced. 


If it is notified by the Collector 

from any particular date the 
duty leviable on any intoxicants is to 
be enhanced, all licensed vendors in 
possession of such intoxicants shall, 
on the evening preceding that date, 
deposit their stock with such persons 
as the District Excise Officer may 
appoint for the purpose. Such stocks 
shall remain in deposit until verified 


and the District Excise Officer may 


order that the difference of duty be 
levied on the balance of the stocks, 
and the licensee shall then pay such 
duty within thirty days of the date 
on which the enhanced rate of duty 
comes into force: 

(a) Provided that if such stock. 
or part of such stock, be destroyed, 
the difference of duty shall not be 
levied on the stock destroyed; and 

(b) Provided also that if the ba- 
lance of stock so deposited is trans- 
ferred to another licensed vendor, the 
difference of duty shall be levied 
from the transferee before the trans- 
fer is completed. 


The above procedure regarding 
the deposit and verification of stock 
of intoxicants consequent on the en- 
hancement of duty shall also apply 
when duty leviable on any intoxicants 
is reduced. Refund of the difference 
in duty consequent on the reduction 
in its rate may be sanctioned by the 
Excise Commissioner on receipt of an 
application from the licensee through 
the Collector of the district.” 


A. fair reading of this rule yields only 
one result. The licensed vendor in 
Possession of surplus intoxicants on 
the date preceding expiry of his 
license should ordinarily deposit such 
stock with the appointed Excise Offi- 
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On verification of the actual 
quantity of such stock, the District 
|Excise Officer ‘may order that the 
difference of duty be levied on the 
balance of stocks, and the 
shall then pay such duty ...’. Of 
course, the above procedure primarily 
visualizes enhancement of duty but is 
made applicable to reduction of duty 
when refund of duty shall be made 
by the State. Rule IV virtually ex- 
tends this kind of dealing with ba- 
lance of stocks when the subject mat- 
ter is license fee as distinguished from 
duty. Moreover, licensees are bound 
by the general license conditions (vide 
condition No. 6 of the license) and 
the general licence conditions with 
which we are concerned are set out 
in Rr. XXV and XXVI already adver- 
ted to. 


q. In this background of the 
law. the short question is whether the 
respondent is liable to pay enhanced 
fee brought about by amendment of 
the rules on April 25, 1964. 


8. The first contention that 
has been raised by the respondent in 
support of the judgment of the High 
Court is that in any case subordinate 
‘legislation cannot ` be ` retrospective 
and the State Government cannot 
therefore make rules and give effect 
to them retroactively. We have al- 
ready set out the provisions of Sec- 
tions 62 and 63 bearing. on the subject 


cer. 


and have no doubt that, in the pre- . 


sent case, the statute does authorise 
the State, as its delegate, to make re- 
troactive rules. Therefore we negative 
the contention that the enhanced 
levy of license fee cannot operate as 
from April 1, 1964. 


9. The second contention which 
has found favour with the High Court 
is that. the balance on hand on March 
31, 1964 is covered by the license fee 
already paid and: cannot therefore be 
subjected to the enhanced levy on 
April 1. 1964. There is a measure of 
ebsurdity in the rule, if this be the 
construction. Indeed, the High Court 
itself notices that the words used to 
tax at a higher rate the balance of 
stocks would become redundant in 
R. XXVI. A fair reading of the rule 
giving full effect to the words used in 
r.XXViof the Excise. Rules and the 


explanation added to R. IV (of the 


of Rajasthan 


licensee 


‘Eagle Cafe Bar owner. ‘(the 


A.I. R. 


Foreign Liquór Rules already extract- 
ed) leave us in no doubt that the bal- 
ance of stocks envisioned by the rules 
and subjected to enhancement or re- 
duction of duty is such surplus stock 
as is held immediately before the ex- 
piry of the previous license. So con- 


strued, in this case the quantity held] > 


over on March 31, 1964 becomes lia- 
ble to enhancement of license fee on 
April 1, 1964 and that is pan 
what the State has claimed. 


10. Indeed, commonsense sug- 


gests no alternative construction. For, 


otherwise, some persons who by acci- 
dent have huge stocks left over will not 
have to pay the enhanced rate of 
license fee while others with ‘virgin’ 
licenses for that year and begin with no 
stock-on-hand: have to pay at a higher 
rate. Again, if only the respondent 
had surrendered his surplus stocks on 
31-3-1964, as ordinarily he would 


-have had to, had he not been per- 


mitted to retain that quantity in view 
of his getting a fresh license for the 
same premises, he would have had to 
pay the enhanced rate for such left- 
over stock. Thus, both law and logic, 
correct construction and commonsense, 
coincide in the conclusion that the 
respon- 
dent) had to pay the higher fee. on 
the balance of stock as on April 1, 
1964. The High Court erred in its in- 
terpretation of the rules as applicable 


to the present situation. 


AL We allow the appeal but, 
having regard to the fact that the sum 
involved is unsubstantial although the 
High Court regards the question of 
law involved as substantial, we direct 
that the parties do bear their costs. 

Appeal allowed. 
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(A) Prevention of Corruption 
Act (1947), S. 4 (1) — Presumption 
under — Offence under S. 5 (1) (d)— 
Presumption under 
be drawn — The only clauses incor- 
porated in S. 4 (1) are Cls. (a) and (b) 
of S. 5 (1) and not el. (d). AIR 1975 
SC 899 = 1975 Cri LJ 776 Foll. 
(Para 8) 


(B) Prevention of Corruption Act 
(1947), Section 6 — Sanction of compe- 
tent authority — Prosecution of Ins- 
pector and Assistant Inspectors of 
Rajasthan Co-operative Societies -- 
Appointing authority of such persons 
being the Registrar and not the State 
Government sanction given by Re- 
gistrar for prosecution of the accused 
was valid. (Para 7) 


(C) Penal Code (1860), S. 161 — 
Prevention of Corruption Act (1947), 
S. 4 (1) — Prosecution under S. 161— 
Demand of bribe by 
Complainant not proved — Story of 
payment of money by Complainant 
also not established beyond reason- 
able doubt — Presumption under 
Section 4 (1) cannot be drawn for con- 
victing the accused. (Para 9) 


The main ingredients of the 
charge under Section 161 of the Penal 
Code are these: 


(1) That the accused was a pu- 
blic servant. 


(2) That he must be shown to 
have obtained from any person any 
gratification. 


(3) The gratification should þe 
other than legal remuneration as a 
motive or reward for doing or. for- 
bearing to do any official act for 
showing or forbearing to show, in the 
éxercise of his official functions, 
favour or disfavour to the person. 

l (Para 10) 


When the first two ingredients 
are proved by evidence then a rebut- 
table presumption arises in respect of 
the third ingredient. In absence of the 
proof of the first two facts, the pre- 
sumption does not arise. On mere re- 
covery of certain money from the 
person of an accused without the proof 
of its payment by or on behalf of 
some person to whom official favour 
was to be shown the presumption can- 
not arise. (Para 10) 


S. 4 (1) cannot . 


accused from - 


Cases Referred: Chronological Paras 
AIR 1975 SC 899 = Criminal Appeal 
No. 73 of 1971 D/- 13-3-1975 =. 
1975 Cri LJ 776 8 


Mr. A. K. Sen, Sr. Advocate, (Mr. 
P. K. Gupta, Advocate; with him) for 
Appellant; Miss Maya Rao, Advocate 
for Respondent. 


. Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— This is an ap- 
peal by special leave. The appellant 
along: with one Vikram Singh was con- 
victed by the Special Judge, Sikar 
under Section 161 Indian Penal Code 
and each of them was sentenced to 
undergo rigorous imprisonment for 
one year and pay a fine of Rs. 500/-. 
The appellant was further convicted 
under Section 5 (2) read with S. 5 (1) 
(d) of the Prevention of Corruption 


Act, 1947 — hereinafter called the 
Act. But no separate sentence was 
awarded to him under this count. 


Both of them filed appeal in the Ra- 
jasthan High Court. The appeal of 
Vikram Singh was allowed by the 
High Court. His conviction and sen- 
tence were set aside. It has, however, 
maintained the conviction of and the 
sentence imposed upon the appellant. 


2. The case against both the 
accused was initiated on report Ext. 
P-7 lodged by complainant Mohan 
Lal, P.W. 11 on 4-6-1963 before the 
Superintendent of Police, Anti-Cor- 
ruption Department, Jaipur. Mohan 
Lal at the relevant time was the Se- 
cretary of the Gram Sewa Sahakari 
Samiti, Dadia. In the complaint it was 
alleged by Mohan Lal that in the 
month of January, 1963 he handed over 
charge to P.W. 7, Bhuraram, Chair- 
man of the Samiti, and proceeded to 
Sikar in order to impart(?) Chief Offi- 
cer’s training. On his return to Dadia 
in February 1963, he requested Bhu- 
raram to hand over charge back to 
him. Bhuraram informed Mohan Lal 
that Appellant Sitaram, Assistant Ins- 
pector, Co-operative Societies, Shri- 
Madhopur had taken away the whole 
record of the Samiti from him. Mohan 
Lal further alleged that he had ap- 
proached accused Vikram Singh, Ins- 
pector. Co-operative . Societies, Shri- 
Madhopur as well as Sitaram for re- 
turn of the record but they evaded 
doing: so on one pretext or the other. 
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Eventually both the officers deman- 
ded Rs. 400/- as bribe from him for 
setting right the record, which accord- 
ing to them. revealed embezzlement 
ofahuge amount. Along with his re- 
port Ext. P-7 complainant Mohan Lal 
produced four currency notes of 
Rs. 100/- each before P.W, 13 Paney- 
singh, Superintendent of Police. The 
latter noted down the numbers of the 
currency notes on the back of Ext. 
P. 7 and after making initials on them 
handed over the report as well as the 
notes to the Deputy Superintendent 
of Police, Anti-Corruption Depart- 
ment, P.W. 12 LS. Pant. The Dy.S.P. 
along with other police officers and 
constables reached Shri-Madhopur- 
Railway Station on 4-6-1963 at 9.30 
p.m. In presence of P.W. 2 Mukand- 
singh and P.W. 6 Sardarsingh, the two 
motbirs, and P.W. 9 Sugansingh, ho- 
norary Secretary of the Samiti, the 
Dy. S. P. made over the initialled 
currency notes to the complainant for 
passing them on to accused Vikram- 
singh and Sitaram in compliance with 
their demand for bribe. The two mot- 
birs were directed to watch, see and 
hear the talks between the complain- 
ant and the accused at the time of 
the handing over of the notes to 
them, Mohan Lal along with Sugan- 
singh and two motbirs then proceed- 
ed to the office of the panchayat 
samiti at Shri-Madhopur. Mohan Lal 
and Sugansingh went inside the office. 
The two motbirs remained standing 
on the road outside the office. Some- 
time later the two accused, complai- 
nant Mohan Lal and P.W. 9 Sugan- 
‘singh left the panchayat office and 
went to a hotel. After taking tea 
there, accused Vikramsingh went 
away saying that the amount be paid 
to appellant Sitaram. Thereafter the 
complainant, the appellant and Sugan- 
singh left the hotel. When they had 
covered some distance on the road 
the appellant is said to have deman- 
ded the amount from the complainant. 
Thereupon the latter handed over the 
initialled currency notes Exts. 1 to 4 
to him. The complainant then made 
the appointed signal by rubbing his 
head. The raid followed and the 
Dy.S.P asked the appellant to pro- 
duce the four currency notes worth 
Rs. 400/- which he had accepted as 
bribe. On his evading to do so his per- 


A 


A.I. R. 


son was searched and the initialled 
four currency notes were recovered 
from the pocket of -the appellants 
shirt. After completing the investiga- 
tion and on obtaining sanction under 
Section 6 of the Act from the Regis- 
trar. Co-operative Societies, Rajasthan, 
Jaipur the two accused were put on 
trial before the Special Judge. 


3. Both the accused denied to 
have committed any offence. No bribe, 
according to them, was ever deman- 
ded. Accused Vikramsingh denied the 
allegation of his asking Mohan Lal to 
pay the bribe to Sitaram and Sitaram 
denied to have accepted any bribe. 

4. The learned Special Judge, 
as noted in the judgment of the High 
Court, recorded ‘the following find- 


ings: 

(1) That both the accused were 
public servants at the relevant time. 

(2) That both the accused deman- 
ded illegal gratification from com- 
plainant Mohan Lal. 

(3) That accused Vikramsingh 
asked the complainant to hand over 
the amount to accused Sitaram. 

(4) That the currency notes Exts. 
lto4 were recovered from the pos- 
session of accused Sitaram and this 
fact gave rise to a presumption under 
Section 4 (1) of the Prevention: of Cor- 
ruption Act that accused Sitaram had 
received the said currency notes for 
showing favour or for any of the pur- 
poses mentioned in See. 161, LP.C. 


(5) That the sanction Ex. P. 5 is 
valid.” 


5. The fact that both the ac- 
cused were public servants at the 
relevant time has never been in dis- 
pute. The findings of the recovery. of 
the four currency notes from posses- 
sion of the appellant could not be 
assailed in the High Court. The com- 
plainant had turned hostile in the 
Court of the Special Judge. On consi- 
deration of the relevant pieces of 
other evidence the: learned single 
Judge of the High Court held: 

“In my opinion, the prosecution 
has failed to prove ‘beyond a reason- 
able manner of doubt that the accused 
demanded Rs. 400/- as bribe from the 
complainant Mohan Lal.” 

This finding was not only in favour 
of accused Vikramsingh but also in 
favour of the appellant. The High 
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Court thought that there was only 
some vague evidence against accused 
Vikramsingh.that he authorised Sita- 
ram to accept illegal gratification on 
his behalf and therefore gave the benefit 
of doubt to the former and acquitted 
him of the charge under Section 161 
of the Penal Code. Conviction of the 
appellant, however, was maintained 

r-affirming a further finding on 
the ‘basis of the evidence of P.W. 2 
Mukandsingh (one of the motbirs) and 
P.W. 9 Sugansingh that the amount 
had in fact -been paid by Mohan Lal 
to the appellant. although Mohan Lal 
had denied giving of the tainted cur- 
rency notes to Sitaram. Thus believ- 
ing the acceptance of the gratifica- 
tion of Rs. 400/- from Mohan Lal by 
the appellant the rule of presumption 
engrafted in Section 4 (1) of the Act 
was applied. Since the appellant could 
not give any explanation of the re- 
ceipt of the gratification his guilt was 
held to have been established beyond 
reasonable doubt. The sanction given 
by the Registrar, Co-operative Socie- 
ties was held to be valid on the view 
that the Registrar was the competent 
authority to remove from service ac- 
cused Vikramsingh and Sitaram who 
at the relevant time were Inspector 
and Assistant Inspector respectively 
of the Co-operative Societies. 


appearing 
two 


6. Mr. A. K. Sen 
for the appellant pressed only 
points in support of the appeal: 


(1) That the Registrar Co-opera- 
tive Societies was not the appointing 
authority of the appellant under Sec- 
tion 3 of the Rajasthan Co-operative 
Societies Act, 1965. The appointing 
authority was the State Government. 
Hence the sanction given by the Re- 


gistrar for prosecution of the accused 


was not in accordance with Section 6 
of the Act. 


(2) That on the facts and in the 
circumstances of. this case the convic- 
tion of the appellant has wrongly 
been sustained drawing upon the rule 
of presumption engrafted in S. 4 (1) 
of the Act. Or. in any view of the 
matter the presumption stood rebut- 
ted when the story of demand of 
bribe by the appellant from Mohan 
Lal the complainant has not been 
held to be true. 
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T. We do not see any substance 
in the first point urged on behalf of 
the appellant. The Registrar- was exa- 
mined as P.W, 5 in the case. Inspe-' 
ctors or Assistant Inspectors are not 
appointed by the State Government 
in accordance with Section 3 of the 
Rajasthan Co-operative Societies Act. 
The appointing authority of such per- 
sons was the Registrar. The sanction 
was therefore valid. 

8. We are, however, of the 
opinion that the conviction of the ap- 
pellant cannot be sustained on the 
basis of Section 4 (1) of the Act. As 
pointed out in the judgment of this 
Court delivered by one of us (Unt- 
walia, J.) in- Criminal Appeal No. 73 
of 1971 decided on 13-3-1975 =(re- 
ported in AIR 1975 SC 899 = 1975 
Cri-LJ 776) Section 4 (1) does not per- 
mit the drawing of presumption in 
case of an offence referred to in 
clause (d) of sub-section (1) of Sec- 
tion 5 of the Act. The only clauses 
incorporated in Section 4 (1) by Act 
40 of 1964 are clauses (a) and (b) of 
sub-section (1) of Section 5 and not 
clause (d). We now proceed to discuss 
whether the rule of presumption for 
sustaining the .appellant’s conviction 
under Section 161 of the Penal Code 
can be applied in this case. 


9, On the point of payment of 
money by complainant Mohan Lal to 
the appellant the evidence of the for- 
mer was of no help to the prosecu- 
tion. The High Court found this fact 
established, as stated above, on the 
evidence of P.W. 2 Mukundsingh and 
P.W. 9 Sugansingh. Learned counsel 
for the appellant rightly pointed out 
that the former on being further 
cross-examined had stated “When 
Mohan Lal gave currency notes to 
Sitaram I did not see it.” The atten- 
tion of the High Court does not seem 
to have been drawn to the above 
statement of P.W. 2 in cross-examina- 
tion. That makes his evidence hear- 
say on the point. of acceptance of 
gratification by the appellant from 
Mohan Lal. So many jerks and jolts 
seem to have been given to the pro- 
secution case by. contradictory and 
hostile statements of the witnesses 
that a good part of’ it had to be re- 
jected by the High Court. In the back- 
ground of the High Court’s findings 
that it had not been proved that the 
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, from Mohan Lal. we do not consider 
it safe. to sustain its finding.on the 
point of payment of the bribe by the 
complainant to: the appellant on the 
testimony of P.W. 9 alone when the 
évidence of P.W. 2 is not admissible 
on the point. The result is that not 
only the story of demand of bribe 
by appellant from the complainant is 
not proved but even the story of pay- 
ment. of the money by the complain- 
ant is not established beyond reason- 
able doubt. That being so the rule of 
presumption engrafted in Section 4 (1) 
cannot be made use of for convicting 
the appellant. 


- IQ. The 
the charge under Séction 161 of the 
Penal Code with. reference to 
acts of this case are these: 


(1) That the accused was a public 
servant. 

(2) That he must be shown to 
have obtained from any person any 
gratification. 


(3) The gratification should be 
other than legal remuneration as a 
motive or reward for doing or forbear- 
ing to do any official act or for show- 
ing. or forbearing to 
exercise of his official functions, 
favour or disfavour to the person. 


When the first two ingredients are 
proved by evidence then a rebuttable 
presumption arises in respect of the 
third ingredient. In absence of the 
proof of the first two facts, the pre- 
sumption-does not arise. On mere re- 
covery of certain money from the 
person of an accused without the 
proof of its payment by or on behalf 
of some person to whom official fa- 
vour was to be shown the presump- 
. ition cannot arise. We are not very 
much impressed with the argument of 
Mr. Sen that the presumption, even if 
it arose, stood rebutted on the find- 
ing of the High Court that the pro- 
secution has failed to prove that the 
appellant had demanded any gratifi- 
cation from the complainant. The 
charge against the appellant was not 
that he had agreed to accept gratifica- 
tion. But the charge was that he had ac- 
cepted gratification. If the accusation 
against the appellant would have 
been the former the ent p 

forward on his behalf as to the re- 
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appellant had demanded any bribe 


main ingredients of 


the _ 


show, in the. 


A. I. R. 


buttal of the presumption could have 
been acceptable. But the - contention 
put in that form does not stand seru- 
tiny in respect of the charge of ac- 
ceptance’ of gratification. On the proof 
of the charge of acceptance of grati- 
fication from the complainant unless 
the contrary was proved it could 
have been presumed against the ap- 
pellant as has been done by the courts 
below that the acceptance of the 
gratification was taking a bribe within 
the meaning of Section 161 of the 
Penal Code. But on reversal of the 
finding of the High Court on the 
question of acceptance of money by: 
the appellant from the complainant 
and being against the prosecution. 
the rule of presumption cannot be 
pressed into service. In the circum- 
stances we are constrained ‘to hold 
that the conviction of the appellant 
under Section 161 of the Penal Code 
cannot be sustained. . 


11... In the result . the appeal 
succeeds and is allowed. The convic- 
tions of the appellant: and the sen- 
tences imposed upon him are set aside. 
He is acquitted of the charges levell- 
ed against him. His bail bond will be 
cancelled. 
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Civil Appeals Nos. 
1974, D/- 2-5-1975. ~ 


(A) Constitution of India, Art. 14 
— Rajasthan Colonisation (Rajasthan 
~Canal Project Pre-1955 Temporary 
Tenants Government Land Allotment) 
Conditions (1971). - Cond. No. 3 and 
Rajasthan Colonisation (Allotment of 
' Government Land to [Post-1955 Tem- 
porary Cultivation Lease Holders and 
Other Landless Persons in the Rajas- 
than Canal Project Area) Rules (1971), 
R. 3 (2) — Condition No, 3 and R. 3 (2) 


“(Civil Spl. Appeal No. 415 of 1974, 
D/- 1-8-1974 — Rai.) 


ES/ES/B772/75/SSG 


1704-1705 of 


a allowed. l 


wy 


| 


1975 


— C.S.A. No. 415 of 1974, D/- 1-8- 


1974 (Raj) Reversed. 


Condition No. 3 of the Rajasthan 
Colonisation (Rajasthan Canal Pro- 
ject Pre-1955 Temporary Tenants 
Government Land Allotment) Condi- 
tions, 1971 and Rule 3 (2) of the 
Rajasthan Colonisation (Allotment of 
Government Land to Post-1955 Tem- 
porary Cultivation Lease Holders and 
Other Landless Persons in the Rajas- 
than Canal Project Area) Rules, 1971 
are discriminatory and void. They are 
ultra vires Art. 14 of. the Constitu- 
tion, Civil Sp. Appeal No. 415 of 1974 
D/- 1-8-74 (Raj) Reversed. 

(Paras 20, 13) 

There is no nexus between the 
pre-1955 Conditions and  post-1955 
Rules and the Rajasthan Tenancy Act 
which came into force on 15-10-1955. 


The reference to Sections 15 and 15A - 


of the Rajasthan Tenancy Act in de- 
ciding the questions about validity 
of the conditions and the rules is 
wholly irrelevant. The length of oc- 
cupation of the lands does not provide 
any proper criterion for the distinction 
between pre-1955 and post-1955 te- 
nants (Paras 14, 15, 17) 


The difference in the period of 
occupation between the pre-1955 and 


post-1955 tenants is not of such an ex-~-. 


tent as to justify allotment of larger 
extent of land to the pre-1955 tenants 
thantothe post-1955 tenants nor for 
the discrimination even among pre-1955 
tenants between those holding more 
than 25 bighas and those holding less 
than 25 bighas. (Para 17) 


As the rules.stand. there seems 
to be some discrimination in the mat- 
ter of price between pre-1955 and 
post-1955 tenants, in that pre-1955 
tenants, who hold land exceeding 25 
bighas, have to pay nothing for land 
upto 25 bighas. while post-1955 ten- 
ants, who hold land less than 15 
bighas, have to pay price for land 
which may be allotted to them so as 
to make up 22 bighas. 

) Rajasthan Colonisation Act 
(27 of 1954), Ss. 7, 28 — Scope. 

There is practically no guidance 
provided in the Act with regard to 
the principles to be applied in the 
matter of allotment of land. (Obiter). 

(Para 7) 


Jaila Singh v. State of Rajasthan 
are ultra vires Art. 14 of Constitution 


(Para 18) 


[Prs, 1-2] S. C. 1437 


[Editorial Note:—These appeals ap- 
pear to be arising out of the decision 
of Gupta, J. in Niranjan Singh v. The 
State of Rajasthan, AIR 1975 Raj 93. 
According tothe Supreme Court, Con- 
dition No. 3 and Rule 3 (2) of the rele- 
vant Conditions and Rules are ultra 
vires under Art. 14 of the Constitution. 
Hence to that extent the decision of 
Gupta J. in AIR 1975 Raj 93. must be 
treated as reversed or at least no lon- 
ger good law. — Ed} 


‘Cases Referred: Chronological Paras 
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| Mr. G. A Sanghi Sr. Advocate 
(M/s. S. R. Srivastava, Manmohan 
Mridul & Badri Das Sharma with 
him) for Appellants (In C.As. Nos. 
1704-1705 of 1974); Mr. Niren De’ Att. 
Gen. (M/s.S. T. Desai & G. C. Kashli- 
wal. Sr. Advocates & S. M. Jain Advo- 
cate with him) (In C.As. Nos. 1704- 
1705 of 1974) for Respondents; M/s. 
J. B. Dadachandji & K. J. John, Advo- 
cates for Intervener (In C. As. Nos. 
1704-1705 of 1974). 


Judgment of the Court was deli- 
vered by 


_A. ALAGIRISWAMI, J.:— These 
appeals raise the question of the vali- 
dity of certain rules made under the 
Rajasthan Colonisation Act. 1954. The 
facts necessary for the decision of this 
case are as follows: 


2. Jaila Singh, the appellant 
in Civil Appeal No. 1704 of 1974, was 
allotted 50 bighas of ‘uncommand 
land, in the years 1956-57 and 1957- 
58 in the Ganganagar District of the 
Rajasthan State. The area in which 
the land is situate was declared a 
Colony Area of the Rajasthan Canal 
Project under the Act in 1960. In 1967 
the Rajasthan Colonisation (Rajasthan 
Canal Project Government Land Al- 
lotment and Sale) Rules, 1967 were 
promulgated and applications were in- 
vited for allotment of land under 
those rules. Jaila Singh’s application 
for allotment was disposed of on 27- 
12-1969 by allotting 14-bighas and 14 
biswas of land on permanent basis. 
These 1967 Rules were the subject 
matter of certain writ petitions before 
the Rajasthan High Court which ended | 
with the decision of that Court in State 
v. Ramdhan (AIR 1973 Raj 71) strik- 
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ing down certain of those Rules. 
Thereafter two sets of Rules called 
respectively Rajasthan Colonisation 
(Rajasthan Canal Project Pre-1955 
_ Temporary Tenants Government Land 


Allotment) Conditions. 1971 and 
the Rajasthan Colonisation (Allot- 
ment of Government Land to 
Post-1955 Temporary Cultivation 


Lease Holders and other Landless Per- 
sons in the Rajasthan Canal Project 
Area) Rules, 1971 were promulgated. 
Applications were again invited for 
allotment of land under the Post-1955 
Rules and Jaila Singh was allotted 
another 10 bighas of land. The rest 
of the land originally allotted to him 
reverted to the State. He filed a writ 
petition before the Rajasthan High 
Court challenging the Post-1955 Rules 
as violative of Article 14 of the Con- 
stitution. He prayed that the Rajas- 
than Colonisation Act. 1954 may be 
declared to be illegal or in the alter- 


native the Post-1955 Rules may be 


declared to be violative of Article 14 
of the Constitution and for an appro- 
priate order in respect of the lands 
allotted to him. 


3. Sahi Ram, the husband of 
the appellant in Civil Appeal No. 1705 
of 1974. had been allotted 241/2 
bighas of land for temporary culti- 
vation in Rajasthan Canal Area in 
Ganganagar District. He had also been 
allotted 131/2 bighas of ‘command 
land’ in the year 1952 on a permanent 
basis and 6 bighas and 12 biswas of 
‘command land’ and 4 bighas and 11 
biswas of ‘uncommand land’ for per- 
manent cultivation. These lands were 
included in the Colony Area of the 
Rajasthan . Canal Project in 1960. 
After the post-1955 Rules came into 
force the 241/2 bighas land was 
ordered to be resumed on the ground 
that Sahi Ram was not a landless per- 
son. In the writ petition filed by the 
appellant the contentions and prayers 
were the same as in Jaila Singh's 
case. We shall deal with them at the 
appropriate places in so far as they 
relate to matters raised in the appeal. 


4. In both the writ petitions the 
contention on behalf of the State of 
Rajasthan was that owing to the in- 
sertion of Section 15A in the Rajas- 
than Tenancy Act, 1955 Khatedari 
rights could not accrue to the tenants 
under Section 15 (1) of the said Act 


A.I R. 


and ‘the possession of such tenants 
was given protection who were hold- 
ing since 15-10-55 and thereafter upto 
the commencement of the Pre-1955 
Conditions by making permanent al- 
lotment under the Pre-1955 Condi- 
tions’. The various impugned rules 
were contended not o be eae 
tory. 

5. Justice Gupta of the Rajas- 
than High Court who heard the two 
writ petitions filed by'Jaila Singh and 
Dhapi Bai, in a batch of 340 writ peti- 
tions, upheld the validity of the Pre- 
1955 Conditions as well as the Post- 
1955 Rules. He took the view that the 
question of discrimination can arise 


only in respect of persons who are. 


similarly situated, that the pre-1955 
tenants cannot be said to stand on the 


same footing as the post-1955 tenants ` 


inasmuch as the two classes of te- 


- Nants came into temporary cultiva- 


tion at different periods of time and 
cannot be said to be ‘similarly situa- 
ted. The fact that the pre-1955 tenants 
had been continuously in‘ possession 
for a longer period. was held to make 
them a separate class' from the tem- 
porary cultivators who. came into pos- 
session after October 15.: 1955. The 
contention of the Rajasthan State on 
the basis of Section 15/A of the Rajas- 
than Tenancy Act was also accepted. 
On appeal against the decision of Jus- 
tice Gupta a Division Bench of the 
Rajasthan High Court, dismissed the 
appeals even at the admission stage. | 


6. Before we. proceed to consi- 
der the various contentions it is neces- 
sary to set out certain: important pro- 
visions of the Act and the Rules. 


rif The Rajasthan Colonisation 
Act, 1954 came into force on 17th De- 
cember, 1954. It defined ‘tenant’ as 
meaning any person holding land in 
a colony and including his predeces- 
sors. and successors-in-interest and 
transferees. ‘Colony’ was defined as 


meaning any area to which the Act’ 


shall be applied. Section 7 of the Act 
reads: 

“7 Issue of statement of condi- 
tions of tenancy:— (1) The State Gov- 


ernment may grant land in a colony .- 


to any person on such conditions as 
may be prescribed. 


(2) The State Government may 
issue a statement or statements of the 


t 
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conditions: on which -it is willing to 
grant land in' a colony to tenants. 

(3) Where such ‘statements of 
conditions have been issued, the Col- 
lector may, subject to the control of 
the State Government, allot land to 
any person, to be held subject tosuch 
conditions contained in the statement 
issued under sub-section (2) of this 
section as the Collector may, by writ- 
ten order declare to be applicable to 
the case. 


' (4) No person shall be deemed to 
be a tenant or to have any right or 
title in the land allotted to him until 
such a written order has been passed 
and he has taken possession of the 
land with the permission of the Col- 
lector, and after possession has been 
so taken. the grant shall be held sub- 
ject to the conditions declared appli- 
cable thereto.” 
Section 28 reads: 

- "28, Power to make rules — The 

State Government may, by notifica- 
tion in the Official Gazette make rules 
generally for carrying into effect the 
provisions and purposes of this Act 
and in particular for all matters which 
are -prescribed thereunder.” 
It would be noticed that there is pra- 
ctically no guidance provided in the 
Act with regard to the principles to 
be applied in the matter of allotmen 
‘lof land. 


8. Under the provisions of that 
Act the Rajasthan Colonisation (Bha- 
kra Project Government Land Allot- 
ment & Sale) Rules. 1955 were made 
and came into effect on 25th Decem- 
ber, 1955. The extent of land which 
could be allotted to those cultivating 
Government lands since before De- 
cember 31, 1947 was 80 bighas if the 
joint family consists of adult male 
members not exceeding five and 15 
bighas of additional area per addi- 
tional member if the number of mem- 
bers is in excess of five. In the case 
of those cultivating lands since after 
31st December 1947 25 bighas could 
‘be allotted for a joint family consist- 
ing of three adult male members an 
15 bighas for every adult male mem- 
ber in excess of three. Thus the dif- 
ference between pre-1947 and post- 
1947 tenants is negligible, 


9. - Under, the ‘Rajasthan Colo- 
nisation (Gang.Canal Lands Perma- 


Jaila Singh v. State of 
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nent Allotment and Sale) Rules, 1956 
the scale of allotment is uniform with- 
out any discrimination between vari- 
ous classes of persons: to whom land 
may be allotted. 


l 19. Under the Rajasthan Colo- 
nisation (Rajasthan Canal Project Gov- 
ernment Land Allotment and Sale) 
Rules, 1967 all post-1955 temporary 
cultivation leases in the. Colony Area 
were terminated and all the lands 
covered by such leases reverted to the 
Government. Rule 16 reads: 

“16. A joint family shall, for the 
purposes of existing holdings and of 
allotment of land under these Rules, 
be deemed to be one person and dealt 
with accordingly. No separation or 
partition effected after the 15th O¢to- 
nak 1955 will be taken into considera- 

on.” 

Under Rule 19 Bhakra landless per- 
Sons were entitled to 15 bighas in 
each case; so also landless tenants. 
Tenure tenants who held land less 
than 15 bighas in their khatas and the 
whole or part thereof was with a sub- 
tenant, not liable to ejectment. ‘were 
entitled to allotment of so much of 
Government land as would render 
their khatas equal to 15 bighas. Here 
again there was no discrimination in 
the matter of “allotment of land 
among the various classes of persons 
to whom land may be allotted. After 
Rr. 16 and 19 read with R.7 (x) and (x1) 
were struck down by the Rajasthan 
High Court these Rules were repeal- 
ed and the Pre-1955 Conditions and 
Post-1955 Rules were promulgated. 


ii. The Rajasthan Colonisation 
(Rajasthan Canal Project Pre-1955 
Temporary Tenants Government Land 
Allotment) Conditions, 1971 came into 
effect on 3-2-1971. A ‘pre-1955 tem- 
porary tenant’ was defined as a per- 
son who is resident of Rajasthan 
since before the Ist day of April, 1955 
and who has been holding and been 
in possession of temporary cultivation 
land continuously since before the 
16th day of- October, 1955, upto the 
date of commencement of these Con- 
ditions (portion not necessary for the 
purposes of this case omitted) . All 
temporary leases of Government 
lands of pre-1955 temporary tenants 
were cancelled. A temporary tenant 
holding morethan25bighas of com- 
mand temporary cultivation land could 
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be allotted up tothe ceiling limit, the 
ceiling limit being 50 bighas. A tempo- 
rary tenant holding less than 25 bighas 
may be allotted the land in his posses- 
sion as well as further extent of land 
making the total upto 25 bighas. In 
the case of persons having more than 
25 bighas no price was chargeable for 
allotment upto 25 bighas. But persons 
having less than 25 bighas had to pay 


the price for lands allotted to them to ` 


make up 25 bighas, that is. land in 
excess of what they already had. The 
effect of these provisions was. to take 
a concrete example, that if a man had 
30 bighas of land the whole of it would 
be allotted to him. If he had 60 bighas 
of land 10 bighas will be taken away. 


He-will have to pay the value of the - 


land in excess of 25 bighas. Where a 
person had less than 25 bighas — 
whether it is 14 or 16 bighas he will 
be given another 11 or 9 bighas as the 
case may be and he need not make 
any payment for the land he already 
had but need pay only for the land 
newly allotted. Thus a person hold- 
ing lands in excess of 25 bighas was 
at a distinct advantage in that he 
could keep the land in excess of 29 
bighas and upto 50 bighas by paying 
the value only for the excess, com- 


pared to the man who had less than 


95 bighas who could be given land 
upto 25 bighas. The discrimination þe- 
tween the two classes is obvious and 
no justification has been put forward 
nor can be put forward for this dis- 
crimination. i 


12. - The Rajasthan Colonisa- 
tion (Allotment of Government Land 
to Post-1955 Temporary Cultivation 
Lease Holders and Other Landless 
Persons in the Rajasthan Canal Pro- 
ject Area) Rules, 1971, which came 
into effect on 4-5-1971 described a 
landless person in R. 2 (1) (iii) as 
follows: 


“Landless Person? means a per- 
son who is resident of Rajasthan 
since before the lst day of April, 1955 
and is by profession a bona fide agri- 
culturist or bona fide agricultural 


labourer and whose ` primary source. 


of income is agriculture, 


“Provided that such person neither 
holds any tenure land anywhere in 
excess of 15 bighas nor is he a sub- 
tenant of any such land (in excess of 


| 
| A.1.R. 


15 bighas) from which he is not lia- 
ble to ejectment under the provisions 
of the Rajasthan Tenancy Act, 1959 
(Rajasthan Act 3 of '1955) or under 
any other law for the time being in 
force in the area in;which the land 
is situated; nor he is entitled for per- 
manent allotment of: 15 bighas or 
more land anywhere under any other 
rules, conditions or law.” 


A landless person coming under these 
rules. could be allotted up to 25 bighas 
provided that if such| person holds or 
is a-sub-tenant of any land anywhere, 
he will be allotted only so much Gov- 
ernment land as together with his 
existing holding doesnot exceed 25 


| 


bighas. There is a proviso that such 


land shall be allotted to him only if 


such land is available adjacent to his 
existing holding or in the same vil- 
lage. The result of this rule read with 
the definition of landless person is 
that if he holds land ianywhere in ex- 
cess of 15 bighas he will not get any 
further: allotment. In: other words if 
he had 14 bighas of !land he may be 
allotted 11 bighas whereas if he has 
got 16 bighas of land he will not be 
allotted any further land. The discri- 
mination against him as against the 
pre-1955 tenant who had Jess than 25 
bighas is apparent. The latter will get 
9 bighas even if he, had already 16 
bighas. The . word ‘anywhere’ in the 
definition of the term ‘landless 


person’ as well as in the rule relating - 


to eligibility for allotment has been 
the subject matter of some controversy 
but itis not necessary to resolve it for 
the purpose of these cases, The con- 
trast between the pre-1955 conditions 
and the post-1955 Rules is thus appar- 
ent. The only justification put forward 
on behalf of the Government before 
the High Court was ‘that Section 15A 
of the Rajasthan Tenancy Act, 1955 
made a difference and the learned 
Single Judge of the Rajasthan High 
Court held that the length of the 
occupation of the lands by the pre- 
1955 and post-1955 tenants provided 
a basis for classification. 

13. Before us! the only ques- 
tions argued were regarding the dis- 
crimination between the pre-1955 and 
el tenants based on the fact 

at — | 


1. In tbe case of the former, per- 
sons having more than 25 bighas 


att i 
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could keep all the lands they had up 
to the ceiling limit and had to pay 
only for the land in excess of 25 
bighas. 

2. Even among them persons hav- 
ing less than 25 bighas.-whether be- 
low 15 or above 15 bighas could get 
land to enable them to have 25 bighas 
and they need pay only for the ex- 
cess over what they had. 

3. Post-1955 tenants could not 
get anything if they had over 15 
bighas and they had to pay for the 
land allotted to them to make up 25 
bighas. . 
These contentions are so substan 
and the discrimination so striking and 
the justification attempted so feeble 
that we have no hesitation in accept- 
ing them. We have already referred 
to some of them. 

14, We are unable to see the 
“{nexus between the pre-1955 Condi- 
tions and post-1955 Rules and the 
Rajasthan Tenancy Act which came 
into force on 15-10-1955. In these 
cases we are concerned with the vali- 
dity of the rules relating to the allot- 
ment of Government land which had 
been given on temporary leases to 
various persons whether before 1955 or 
after 1955. Bothsets of leases had been 
cancelled by the relevant pre-1955 
Condition and post-1955 Rule and 
there is no dispute that the pre-1955 
leases cannot be cancelled while post- 
1955 leases could be cancelled. The 
Rajasthan Tenancy Act is not con- 
cerned with that question. Proviso to 
Section 15 of that Act specifically 
_ provides that no Khatedari rights 
shall accrue under that section to any 
tenant, to whom land is or has been 
let out temporarily in Gang Canal 
Bhakra, Chambal or Jawai project 
area, or any other area notified in 


* 


that behalf by the State Government. . 


Admittedly the Rajasthan Canal area 
has been included within the scope 
of this proviso by a notification. To 
make matters more clear Section 15A 
blso provides that the land in the Rai- 
asthan Canal area leased out on any 
terms whatsoever shall be deemed to 
have been let out temporarily within 
the meaning of the proviso earlier 
mentioned and no Khatedari rights 
shall accrue or shall be deemed ever 
to have accrued in any such land 
leased out as aforesaid. This provision 
1975 S. C.J% VOI G—2 
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tion should be made with 


[Prs. 13-15} S. C. 1441 


thus applies to both pre-1955 as well 
as post-1955 leases. Both these leases 
stand on the same footing and there- 
fore do not form different classes. 


15. The reference to Ss. 15 
and 15A of the Rajasthan. Tenancy 
Act in deciding the questions that 
arise in these cases is therefore whol- 
ly irrelevant. Nor are we satisfied 
that the length of occupation of the 
lands provides any proper criterion 
for the distinction between pre-1955 
and post-1955 tenants. There is 
nothing to show how long before 15th 
October 1955 pre-1955 tenants were 
given temporary leases and in the ab- 
sence of such material. it is impos- 


sible to see how any differentiation 


can be made between pre-1955 and 
post-1955 tenants in the matter of 
permanent allotment of land. Even 
in 1967 when the 1967 Rules were 
made. no distinction was sought to be 
made between pre-1955 and post-1955 
tenants. By that time many of post- 
1955 tenants would have been in pos- 
session for about 12 years and in 1971 


. they would have been in possession 


for about 16 years. It is difficult to 
appreciate how it should make any 
difference from the point of view of 
allotment of land, whether a tenant 
has been in occupation for 16 years 
or 18 or 20-years and why differentia- 
reference 
to the date when the Rajasthan Te- 
nancy Act came into force. The 1967 
Rules no doubt provide for cancella- 
tion ofall post-1955 temporary culti- 
vation leases but in actual effect it 
made no difference. Under these 
Rules persons eligible for allotment 
were landless tenants. ‘Landless te- 
nant’. was defined as a bona fide agri- 
culturist who is a resident of Rajas- 
than since before Ist April 1955 and 
who cultivates or can reasonably be 
expected to cultivate land personally 
but who does not hold any land in his 
own name or in the name of any mem- 
ber of his joint family and who is not 
a sub-tenant of any land, owner or 
land holder holding tenure khatas 
under proprietary, mauroosee or 
khatedari rights and is not liable to 
ejectment under the provisions of the 


_ Rajasthan Tenancy Act, 1955 or under 


any other law for the time being in 
force in the area in which the land is 
situate or who holds only a fragment 
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of land measuring 15 bighas. No dis- 
tinction was made between pre-1955 
and post-1955 tenants in the matter 
of allotment. Provided an  agricultu- 
rist had less than-15 bighas he was 
entitled to allotment of land. The al- 
lotment was also to an extent suffi- 
cient to make up 25 bighas of ‘com- 
mand land’. Here again no distinction 
was made between post-1955 and pre- 
1955 tenants. Nor was there any dif- 
ference in the sale price to be paid 
by the different classes of allottees. 


16. -In AIR 1973 Raj 71 (supra) 
only the latter part of Rule 16 and 
Rule 19 (a) (iii) read with Rule 7 (x) 
and (xi) were struck down: Rule 7 (x) 
reserved land for allotment to land- 
less tenants belonging. to Scheduled 
Castes. and Scheduled- Tribes upto 1 
lakh acres. to be allotted at the rate 
of 15 bighas per.family and Rule 7 
(xi) for other landless tenants upto 
50,000 acres to be allotted at the rate 
of 15 bighas per family. They were 
struck down only on the ground that 
both the Bhakra Canal Project Rules 
and the Rajasthan Canal Rules had 
been framed under the Rajasthan 
Colonisation Act. 1954 but they trea- 
ted the unit of family differently and 
cannot therefore be justified. By the 
same reasoning no distinction can be 
made between pre-1955 and post-1955 
tenants byrulesmade under the same 
Act. 

17. One of the arguments at- 
tempted before us, though it was not 
pleaded before the Rajasthan High 


Court. was that in the case of the. 


post-1955 tenants a smaller area had 
to be allotted because of the pressure 
for land. We have already pointed out 
that the difference in the period of 
occupation between the pre-1955 
and post-1955 tenants could not 
be of such an extent as to jus- 
tify allotment of larger extent 
of land to the pre-1955 tenants 
than to the post-1955 tenants nor for 
the discrimination even among the 
pre-1955 tenants between those hold- 
ing more than 25 bighas 
holding less than 25 bighas. If the 
. Rajasthan Government wanted to act 
fairly by all classes of residents of 
Rajasthan they could very well have 
cmitted portions in the 1967 Rules 
found objectionable by the Rajasthan 
High Court and therefore struck down 


and those- 
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and there would have been nothing 
more to say. The striking down of 
Rules 16 and 19 of the 1967 Rules did 
not necessitate the 'promulgation of 
two wholly new setsi of rules. In that 
case only 15 bighas: of land would 
have been available to each allottee 
and there would have been no discri- 
mination between one class of persons 
and another. There | would also have 


been greater extent of. land available 


l 
1 
l 
l 
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for allotment to a larger number of: 


persons at the rate of 15 bighas each. 
One. of the justifications pleaded on 
behalf of the State of; Rajasthan for the 
definition of the landless tenants in 
the post-1955 Rules |as persons. hold- 
ing less than 15 bighas of land was 
that 15 bighas was a viable unit. In 
that case it is all the) more reason why 
all allottees whether, pre-1955 or post- 
1955 should get 15 bighas. We are un- 


able to see any justification for treat-|. 


ing the pre-1955 and: post-1955 tenants 
differently. What prompted the Raj- 
asthan State to do soin 1971 when they 
did not do so in 1967 and the decision 
of the Rajasthan High Court in regard 
to the 1967 Rules didnot compel them 
to do so is beyond our comprehension. 
We are not able to accept the conten- 
tion that they belonged to two dif- 
ferent classes. By that standard any 
arbitrary difference could be fixed and 
it could be said that persons who got 
temporary leases before that date þe- 
longed to one class ,and the persons 
who had been allotted land after that 
date formed another class. We have 
already shown that the Rajasthan 
Tenancy Act has no relevance at all 


Pa 
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to the decision of this question andj: 


therefore 15-10-1955, the date on 
which it came into force, has no relev- 
ance to the classification attempted 
by pre-1955 and ;post-1955 tenants. 
The classification must have a nexus 
with the object sought to be achieved. 
We can see no such nexus in i 
case. We thus find that the defini- 
tion of the ‘landless! tenants’ as well 
as the rules for allotment in the post- 
1955 Rules as compared to the pre- 
1955 conditions are discriminatory 
and unjustifiable. | 


18. As regards the discrimina- 
tion in the matter of payment of 


price between the pre-1955 and post- - 


1955 tenants, it was urged on behalf 
of the State of Rajasthan that this 
| 
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was not urged in the writ petitions of 
the two appellants and so cannot be 
fone into by this Court. The ques- 


tion of price has been raised in the. 


two writ petitions but it was ona 
different aspect and not on the ques- 
- tion that the pre-1955 tenants did not 
have to pay any price while post-1955 
tenants had to do so. But it has-been 
argued before the learned Single 
Judge, and he has dealt with it ap- 
parently without any objection being 
taken to it on the part of the State 
„of Rajasthan. This question of price 
is not mentioned as one of the mat- 
ters which were raised before the 
Division Bench which heard the ap- 
peal. We find it difficult to conceive 
of the appellants having given up 
that plea before the Appellate Bench 
having argued it before the learned 


Single Judge. It is urged on behalf. of. 


the State of Rajasthan that there may 
be reasons why pre-1955 tenants are 
treated differently in the matter of 
payment of price. If there were any, 
they were not put forward before the 
learned Single Judge. But as mate- 
rials regarding it are not available 
before us, we propose to say nothing 
about it But we may point out that, 
as the rules stand. there seems to be 
some discrimination in the matter of 
price between pre-1955 and post-1955 


tenants, in that pre-1955 tenants, who. 


hold land exceeding 25 bighas, have 
to pay nothing for land upto 29 
bighas, while post-1955 tenants, who 
hold land less than 15 bighas, have to 
pay price for land which may be al- 
lotted to them so as to make up 25 
bighas. We are mentioning this only 


‘so that the State may look into the | 


matter of price and set it right to 
avoid any discrimination. There seems 
to be no difficulty at all in all this be- 
eause none of the tenants, whether 
they are pre-1955 or post-1955 _ te- 
nants. have any vested rights. Tt is 
the duty of the State to treat fairly 
all classes of tenants in the Rajasthan 
Canal Area whether pre-1955 or post- 
1955 tenants. 


19. No arguments were ad- 
vanced regarding the validity of the 
Act and we think rightly so. The 
arguments were confined to Condi- 
tion 3 and -proviso to Condition 9 of 
pre-1955 Conditions and Rules 2 (1) 
{xiii) and 3 (2) of the post-1955 Rules. 
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In effect appellants had no c'sJection 
to paying for extra land to be allotted 
to them. They object only to the dis- 
crimination against them as compared 
to the pre-1955 tenants. 

20. In the result we hold that 


‘Condition No. 3 of the Pre-1955 Con- 


ditions and the definition of landless 
person as contained in Rule 2 (1) 
(xiii) as well as Rule 3 (2) of the Post- 
1955 Rules are void as they are dis- 
criminatory under Article 14 of the 
Constitution and they are struck 
down. It is open to the State to frame 
new rules applying to both pre-1955 
and post-1955 tenants without any 
discrimination between them. 

21, The appeals are allowed te 
the extent indicated above. The ap- 
pellants will get their costs from the 
respondents, hearing fee one set. 

Appeals allowed. 
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Syed Ahmed Aga etc.. Petitioners 
v. The State of Mysore and another, 
ete, Respondents. 
. Writ Petns. Nos, 
1971, D/- 2-5-1975. 

(A) Constitution of India, Arts. 32 
and 304 (b) Proviso — Petition under 
Art. 32 challenging legality of an 
Amending Act on ground of imposing 


137 & 203 of 


‘additional restrictions without com- 


plying with the provisions of Art. 304 
(b) Proviso — Maintainability. 


Individuals affected by the vio- 
lation. of the guarantees under Arti- 
cle 304 can also complain, at the same 
time, of infringement of. their right 
guaranteed under Art. 19 (1) (g) of 
the Constitution provided a breach of 
the former involves violation of the 
latter also as it would ordinarily do. 
AIR 1954 SC 403 and AIR 1970 SC 
1275, Followed. (Para 6) 


The mere fact that the legality of 
an enactment is challenged for non- 
compliance with the proviso to Arti- 
cle 304 (b) of the Constitution would 
not take away the character or sub- 
stance of a petitioner’s claim when a 
citizen comes to Court with ‘the al- 
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legation that his fundamental right to 
‘carry on business or trade is affected 
adversely by a provision which does 
not legally exist. No doubt the rest- 
rictions contemplated by Art. 304 (b) 
may be of a character different from 
those on an individual citizen’s rights 
to trade but it cannot be denied that 
their impact on individual rights is 
often very direct. The stage for consi- 
dering the reasonableness of a direct 
or indirect restriction of a fundamen- 
tal right arises only where the restric- 
tion is otherwise valid. Restrictions 
which have no authority or sanction 
of law to back them would, per se be 
bad restrictions. (Para 5) 


(B) Mysore Silkworm Seed and 
Cocoon (Regulation of Production, 
Supply and Distribution). {Amend- 
' ment) Act (29 of 1969), Ss. 3, 4, 5 and 
1—Validity —- Act not assented to by 
President like Principal Act — No 
additional restrictions imposed — 
Amendments introduced by Amend- 
ing Act held not invalid for want of 
previous sanction of President under 
Art. 304 (b) Proviso—(Constitution of 
India, Arf. 304 (b), Proviso). 


The Principal Act had the sanc- 
tion of the President and enables 
orders to be passed which had the 
force of law enabling restrictions to 
be imposed by rules covered by the 
purposes of the Act. The amendment 
only varied the form of restrictive- 
ness without appreciably adding to its 
content. The amendments did ‘not go 
beyond a regulation which was fully 
authorised by the language of the 
provisions of the Principal Act. Even 
any additional licensing involved did 
not go beyond the purview of the 


provisions of the Principal Act and 
the rules framed thereunder. The 


mere change in form, from statutory 
rules to statutory provisions, CO 

hardly constitute even additional “re- 
gulation”. It is only an additional 
“restriction” from the special point of 
view of Article 304 (b) which requires 
Presidential sanction. (Paras 18, 24) 


There has not been a real in- 
crease in restrictions upon commerce 
in silkworms and cocoons by the pro- 
visions of the Amending Act which 
mostly cover what was already laid 
down by the statutory rules. If the 


A.1.R. 


verted into statutory provisions there 
could hardly be said to be an: addi- 
tion even in “regulation” imposed by 
the amending law. (Para 22) 


(C) Constitution of India, Arts. 32; 
19 (1) (g) and 19 (6) — Petition under 
Art. 32 alleging infringement of fun- 
damental right guaranteed under 
Art. 19 (1) (g) — Although the peti- 
tion would lie, yet it cannot be al- 
lowed until such an infringement, fal- 
ling outside: Art. 19 (6), has been esta- 
blished. (No question, about reason- 
ableness of any restriction was raised 
in the instant case). | {Para 25) 


Cases Referred: Chronological Paras 
AIR 1970 SC 1275 = (1970) 3 SCR 


= | 6 
AIR 1964 SC 925 = (1964) 5 SCR 975 

l 21 
ATR 1962 SC 1406 = (1963) 1 SCR 491 


a 19, 21 
AIR 1961 SC 232 = (1961) 1 SCR 809 
18, 21 

AIR 1956 SC 298 = 1956 SCR 28 5 
1955 AC 241 = (1954) 3. WLR 824 
23, 24. 25 

AIR 1954 SC 403 = 1954 SCR 1122 6 
AIR 1952 SC 115 = 1952 SCR 572 6 
1950 AC 235 = (1949) 2 All ER 755 
23, 25 


Mr. A. K. Sen, Sr. Advocate (M/s. 


.K. R. Chaudhuri and K. Rajendra 


Chowdhary, Advocates, with him), 
(In W.P. No. 137 of 1970) and 
Mr. K. R. Chaudhuri and Mr. K. 
Rajendra Chowdhary, Advocates, (In 
W.P.No. 203 of 1970) for Petitioners; 
Mr. F.S. Nariman. Addl. Solicitor Gene- 
ral of. India (Mr. M. Veerappa, Advo- 
cate with him) (In W.P. No. 137 of 
1970) and Mr. M. Veerappa. Advocate, 
W.P. No. 203 of 1970) for Respon- 
ents. l 


Judgment of the ‘Court was deli- 
vered by 


BEG. J.:— The two Writ Petitions 
before us under Article 32 of the Con- 


stitution of India by persons: carrying - 


on the business of silkworm cocoon 
rearing and reeling challenge the 


validity of various amendments of the- 


Mysore Silkworm Seed and Cocoon 
(Regulation of Production, Supply 
and Distribution) Mysore Act 5 of 
1960 (hereinafter referred to as ‘the 
Principal Act’) by the Mysore Silk- 


substance of statutory rules is con- - worm Seed and Cocoon (Regulation of 


P 
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Production, Supply and Distribution) 
(Amendment) Act, 1969 (hereinafter 
called as the ‘Amending Act’). The 
petitioners ‘alleged that their funda- 
mental rights guaranteed by Article 
19 (1) (g) of the Constitution have been 
illegally interfered with by these 
amendments in so far as the amend- 
ments impose additional restrictions 
upon these rights without having se- 
cured the Presidential sanction re- 
quired by the proviso to Article 304 
(b) of the Constitution. 


2. Article 304 of the Constitu- 
tion reads as follows: l 
"304. Notwithstanding anything 
in Article 301 or Article 303, the 
Legislature of a State may by law— 

(a) impose on goods imported 
from other States or the Union terri- 
tories any tax to which similar goods 
manufactured or produced in that 
State are subject so, however, as not 
to discriminate between goods so im- 
ported and goods so manufactured or 
produced; and 

(b) impose such reasonable rest- 
rictions on the freedom of trade, com- 
merce or intercourse with or within 
that State as may be reauired in the 
public interest: 


Provided that no Bill or amend- 
ment for the purposes of clause (b) 
shall be introduced or moved in the 
Legislature of -a State without the 
previous sanction of the President”. 


3. It will be seen that Art. 301 
of the Constitution provides: “Subject 
to the other provisiors of this Part, 
trade, commerce and intercourse 
throughout: the territory of India 
shall be free”. Article 302 limits the 
powers of Parliament to impose 
“restrictions on the freedom of trade, 
commerce or intercourse between one 
State and another or within any part 
of the territory of India’, to such 
restrictions “as may be required in 
the publie interest”. Restrictions fall- 
ing under Art. 304 (b) must not only 
be reasonable but are expressly re- 
quired to be in public interest. It is 
in order to ensure that purposes of 
Art. 304 (b) are satisfied that a bill 
in a State Legislature has fo obtain 
the previous sanction of the Presi- 
dent. It is -worth remembering that 
Art. 255 of the Constitution provides 
for a retrospective curing of the de- 
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fect of want of previous sanction by 
the President so that, where this re- 
quirement has been overlooked before 
an enactment, public interest may not 
suffer by any want of sanction. 

4. = The only question, on 
merits, which has been argued before’ 
us on behalf of the petitioners is: Do 
the „changes introduced by the Am- 
ending Act amount to such additional 


restrictions as to require the sanction 


of the President even though the 
Principal Act had received such sanc- 
tion at the appropriate stage? The 
reasonableness of any restrictions, 
new or old, has not been challenged 


' before us. All that is urged is that 


the additional restrictions introduced 
by the Amending Act were bound to 
obtain the previous sanction of the 
President before they are introduced 
in the form of a Bill in the Legisla- 
ture of a State because that is the 
Constitutional mandate. 


5. __ As the restrictions covered 
by Article 304 (b) have to be those on 
“freedom of trade and commerce”, 
which is a broader and somewhat dif- 
ferent concept than that of an indivi- 
dual citizen’s freedom to trade and 
carry on business. guaranteed by 
Article 19 (1) (g), a preliminary ob- 
jection has been raised, on behalf of 
the State of Mysore, that no petition 
under Article 32 of the Constitution 
can lie to challenge such restrictions 
as they could not be on rights guar- 
anteed by Article 19 (1) (g). Reliance 
was placed on Ram Chandra Palai v. 
State of Orissa, 1956 SCR 28 = (AIR 
1956 SC 298), where there is an ob- 
servation indicating that the peti- 
tioner under Article 32 could not rely 
upon the guarantee of freedom of 
inter-State or intra-State trade, em- 


` bodied in Article 301 of the Constitu- 


tion, because “.. it is not a funda- 
mental right conferred by Part III of 
the Constitution which can be en- 
forced by a petition under Art. 32”. 
That was a case relating to a pre-Con- 
stitution enactment so that Art. 305 of 
the Constitution was held to provide 
a complete answer to the petitioners’ 
claim. We do not think that the mere 
fact that the legality of an enactment 
is challenged for non-compliance with 
the proviso to Article 304 (b) of the). 
Constitution would take away the 
character or substance of a peti- 
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fundamental right to carry on busi- 
ness or trade is affected adversely by 
a provision which does not legally 
exist. No doubt the restrictions con- 
templated by Article 304 (b) may be 
ef a character different from those 
on an individual citizen’s i 


` |joften very direct. The stage-for con- 
j dering the reasonableness of a direct 


.jrestrictions. The question of reason- 
ableness of a restriction on individual 
rights to earry on trade could only 
arise where the purported law does 
not fail on other tests. - 


6. Learned Counsel for the 
petitioners had relied upon the case 
ef Himmatial Harilal Mehta v. The 
State of Madhya Pradesh, 1954 SCR 
1122 = {ATR 1954 SC '403), where a 
reference was made to Mohd. Yasin v. 
Town Area Committee, 1952 SCR 572 
He -also urged 


Ibrahim & Co. 
(1970) 3 SCR 498 = (AIR 1970 SC 
1275), that Article 301 of the Consti- 
tution guarantees not merely freedom 
of trade and commerce in the abstract. 
lfm ether words, individuals affected 
by the violation of the guarantees 
under Articles 301 and 304 could also 
complain, at the same time,. of infrin- 
gement of their right guaranteed 
under Article 19 (1) (g) of the Con- 
stitution provided a breach of the 
former involves violation of the lat- 
ter also as it would ordinarily do. 


Therefore, we overrule the prelimi- 


nary objection. 


7. ‘The State of Mysore has 
tried to justify the want of Presiden- 
tial sanction to amendments on the 
pround that they do not impose addi- 
tional restrictions but are covered by 
the objects and the provisions of the 
Principal Act which had already ob- 
` tained the Presidential sanction at the 
- appropriate stage. Indeed, the amend- 

ments, it was urged, merely gave an 
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enacted form to what were previous- 
ly statutory rules validly made under 
the authority conferred by Sec. 18 of 
the Principal Act. This Section pro- 
vides as follows: 


l 


"18. Power of Government to 
make rules—(1}) The Government 
may subject to the condition of pre- 
vious publication, ‘by notification, 
make rules to carry out the purposes 
of this Act. | | 

(2) In particular and without pre- 
judice to the generality of the fore- 
Po power, such rules may provide 
or — E l p 

(a) the duties and powers of offi- 
cers authorised to enforce the provi- 
sions of this Act and the manner of 
constitution of market committees and 
the powers and duties of such. commit- 
tees; ' i 

(b) the qualifications of persons 
who produce or prepare silkworm 
seed for rearing of :silkworms and 
other persons to whom licences: under 
this Act may be granted; 

(c) the grant of licences and the 
imposing of conditions in respect of 
the same and fees for the grant of 
such licence; 

(d) the sanitary . and other con- 
veniences that should be provided for 
at the production and distribution 
centres of silkworm seed; . l 

(e) the grant of duplicate licences 
and the renewal of licences and fees 
for the same; | 

(f) appeals from any order under 
this Act. the authority to which such 
appeals shall lie, the . time -within 
which such appeals should be made 
and the procedure for . dealing with 
such appeals; | 


(g) the forms of licences to be 
granted, returns to be submitted and 
accounts to be maintained under this 


(h) the fee payable by the licens- 
ed buyer in respect of cocoons pur- 
chased by him in the cocoon market, 
such fee not ex ing two per cent 
of the purchase price; 

(i) the particulars to be furnish- 


ed by any person of the occurrence of .. 


silkworm disease in silkworm or silk- 
worm seed, and the steps to be taken 
for the prevention or eradication of 
such disease; | 
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(j) generally regulating the pro- 
cedure to be followed in proceedings 
under this Act; 


(k) any other matter which may 
be prescribed under this Act. 


(3) All rules made under this Act 
sl. "l be laid as -:c-. as may be citer 
the. are made before each House of 
the State Legislature while it is in 
session for a total period of thirty 
days which may be comprised in one 
session or in two or more sessions and 
if before the expiry of the said period, 
either House of the State Legislature 
makes any modification in any rule 
or onirects that any rule shall not have 
effect and if the modification or 
direction is agreed to by the other 
House, the said rule shall thereafter 
have effect only m such modified 
form or be of no effect, as the case 
may pe, so however that any such 
modification or annulment shall be 
without prejudice te the validity of 
paca previously done under that 
rule“. 


8. The argument before us on be- 
half of the State is that no amend- 
ments falling beyond the purview of 
the Principal Act and the rules framed 
thereunder were made, and, therefore. 
no fresh restrictions could be said to 
have been introduced by mere change 
of form or even of some substance of 
those restrictions because they were 
all, in any case, within the purposes of 
the Principal Act which had already 
received presidential sanction. 


9. According to the State, the 
Principal Act was introduced princi- 
pally with the object of improving 
and maintaining the quality of silk 
which is manufactured; and, in order 
to be able to do this, it was subnt- 
ted it was necessary to keep a record 
of all those who breed silkworms in 
the State of Mysore so that a watch 
may be kept over the genetic purity 
of silkworms. It was stated that there 
is no control over pierced cocoons 
which become useless for purposes of 
reeling. Hence, “cocoon” is defined in 
the Act as a produce of mulberry 
silkworms “either green or stifled, 
dried or in any other state or condi- 
tion but does not include pierced 
cocoon”. Anyone wanting to use silk 
for purposes other than reeling could 
use pierced cocoons. The “cocoon mar- 
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ket” is defined in Section 2 (b) of the 
Principal Act as a market established 


- under Section 10 which provides that 


the Government may, for regubaticu 
and distribution of silkworm seed, by 
notification specify the places at 
which cocoon markets, cocoon market 
yards. and stores may be located, fix 
the sericultural areas to be served by 
each cocoon market where silkworm 
cocoon produced by such areas may 
be sold, and assign zones and markets - 
in which any licenced buyer may 
carry on his business. It is also pro- 
vided in S.10thatall transactions in 
the cocoon market shall be by open 
auction on payment of cash. Silkworms 
are defined as mulberry silkworms. 
Silkworms seeds aredefined as cocoons 
of all kinds (excluding cross-breed co- — 
eoons) used or reared for purposes of 
production. A rearer is a person de- 
fined as engaged in rearing orms 
for the production of silkworm co- 
coons, whether for reproduction or 
reelmg. The preamble of the Act 
shows that it is intended to consoli- 
date the laws “providing for the re- 
gulation of the produetion, supply. 
and distribution of silkworm seed and 
cocoon in the State of Mysore”. 


16. It is urged on behalf of 
the State that the whole object of 
this machinery of regulation and con- 
trol of production. supply, and dis- 
tribution of silkworm seed amd co- 
coons was by ensuring the high starn- 
dard of purity and quality of Mysore 
silk, to promote the business and 
trade of the Mysore State in silk pro- 
ducts, and, thereby, to contribute to 
the growth and freer flow of trade. 


-It is stated by the petitioners themsel- 


ves that almost 7% of the population 
of Mysore State is engaged in various _ 
processes connected with the rearing 

of silkworms and reeling of silk and 
that over two lakhs acres of land in 


“Mysore State are under mulberry 


cultivation and mulberry is used ex- 
clusively to feed silkworms. The rais- 
ing and maintenance of the quality of 
silk was, it wassubmitted: both in the 
interests of the trade in silk products 
and in public interest. 


1. In order to carry out fhe 
purposes of the Principal Act. Ss. 3 te 
9 had. even before its amendments, 
laid down as follows: 
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“3. Regulation of production; ete., 
of- silkworm seed.—No person shall 
produce, prepare, store, transport, sell 
orotherwise distribute or dispose of 


silkworm seed, except under and in ac- . 


cordance with the terms and condi- 
tions of a licence granted Mader this 
Act. 

4. Regulation of 
‘No person shall rear silkworms from 
silkworm seed other than silkworm 
‘seed obtained from a person who 
holds a licence under this Act. 

(2) The Government. may by noti- 
fication direct that in any specified 
area no silkworm other than sik- 
worm of specified race shall be reared 
and that such silkworm -shall be re- 
ared from silkworm seed obtained 
from specified sources. On the issue 
of such notification, no person shall 
rear in such specified area any other 
race of silkworm or obtain silkworm 
- seed from any other source. 

5. Regulation of possession of 
silkworm seed—No person shall be 
in possession of silkworm seed unless— 

(a) he is a rearer: or 

(b) he holds a licence 
under this Act; or 

(e) he is authorised in writing by 
_the prescribed officer to possess silk- 
worm seed. 

6. Regulation of dispcsai of siik- 
worm cocoons.—No rearer shall diś- 
pose of or agree to dispose of or in 
pursuance of an agreement entered 
into, make delivery of silkworm co- 
coons for reeling or for reproduction 
except ‘to persons holding a licence 
under this Act. - 


granted 


7. Regulation of sale or purchase 


of silkworm cocoons for reeling. In 
any area in which a cocoon market is 
established under this Act, mo rearer 
shall sell or agree to sell, and no 
licenced buyer shall purchase or agree 
to purchase silkworm cocoons, for 
reeling, except in such cocoon mar- 
ket, and except in accordance with 
such conditions and in such manner 
as taay be prescribed. 


8. Regulation of reeling. — No 
person shall carry on the business of 


reeling silkworm cocoons unless he ` 


holds a licence granted under this 
Act. 

9. Application for licence. — 
Every person who desires to obtain.a 
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licence under this Act shall make an 
application to the Licensing Authority 
in such form as may: be prescribed”. 
12. We find that, as regards 
regulation of rearing) Section 4 (1) is 


‘reframed by the Amending Act, ‘so 


that now it reads as follows: 


“No person shall engage in the 
rearing of silkworms for the produc- 
tion of silkworm ; cocoons except 
under and in accordance with the 
terms and conditions of a licence 
granted under this Act”. 


On behalf of the State, itis pointed out 
that the amended S. 4 (1) doesnot am- 
plify the restrictions 'which had to be 
read with Section 3:of the Principal 
Act set out above and the detailed 


- provisions of Rule'3, 4 and 5 read 
After going . 


with definitions given, 

through these rules, the 
which was not 
satisfied. that no additional restriction 
ra aie by the ial Section 


13. We may. Herd aidat thè 


validity of 


- already stringent regulation cr réstric- 


tions existing under the Principal Act 
and the rules framec ther 
which were not chalicnged Ru 





ae obtained from a seed preparer . 
licensed under these rules, Rule! 3 (2) 
imposed a duty upon a person who 
obtains sitkworm seed from a ligensed 
seed preparer, to preserve the bill 
and the egg sheets' issued ` by the 
licensed seed preparer in respect of 
the silkworm seed supplied by: such 
seed preparer, so that, when so re- 
quired by an officer, jit could be pro- 
duced before him.’ Rule 4 (1) preseri- 
bed the application form for licensing 
to be filled in and submitted by Re- 
arers and seed preparers. Rule 5 pro- 
vided for the grant of, various licences 
after satisfying the Jicensing authori- 
ties of the qualifications of the appli- 
cant. It also enabled the licensiri ts 
e 
number of seed preparers in ah larea. 
The reason for the refusal of the grant 
of thelicenceby the licensing autho- ' 
rity had to be communicated to the un- 
simessful applicant. .' Buying of co- 
soon3 for reeling had to be licensed. 
Section 8 read with Rule 5 (b)/ lays 


challenged, we are. x 
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down that no person could carry on 
“the business of reeling silkworm 
cocoons” without a license. Section 6, 


set out above, prohibited disposals and - 


deliveries of silkworm cocoons for 
reeling and for reproduction except to 
persons holding licences under. the 
Act. Section 7 prohibited, in cocoon 
market areas, the rearers of silkworm 
cocoons from selling or agreeing to 
sell and licensed buyers from pur- 
chasing or agreeing to purchase silk- 
worm cocoon for reeling except in the 
cocoon market of the area. It is diffi- 
cult for us to see how the mere change 
of wording in Section 4 (1) of the Act 
had really amplified or increased. the 
restrictions already there. 


14. Section 4 of the Amending 
Act amends Section 6 of the Principal 
Act by omitting the words: “for reel- 
ing or for reproduction”. Section 5 of 
the Amending Act says: 

5. “Substitution of new section 
for Section 7. — For Section 7 of the 
Principal Act, the 
shall be substituted, namely: . 

7. Regulation of sale or pur- 
chase of silkworm cocoons for reeling 
——{1) In any area in which a cocoon 
market is established under this Act, 

(a) no rearer shall sell or agree 
to sell; and S 

‘(b) no person shall purchase -or 
agree to purchase, orm cocoons 
except in such cocoon market and ex- 
ceptin accordance with such conditions 
and in such manner as may be pres- 
cribed. 

(2) After a cocoon market is esta- 
blished for any area, no person shall 
except in such cocoon market, use or 
permit the use or assist in the use 
of, any building, room, tent, enclosure, 
vehicle, vessel or place in such area 
for the sale or purchase of silkworm 
cocoons or in any manner aid or abet 


the sale or purchase of silkworm 
cocoons”. 
15. Here also we are unable 


to find any substance in the grievance 
that there has been any significant in- 
crease in restrictions. The new. Sec- 
tion 7 (2) merely makes evasion of the 
requirement to conduct business in 
the cocoon market of an area more 
difficult. Í 

16. The only amendments com- 
plained of are those in Section 12 
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which, in the Principal Act, read as 
follows: 

“12. Penalities.—(1) Any per- 
son who contravenes the provisions of 
Section 3 or 4 shall be punishable 


‘with fine which may extend to one 


hundred rupees. 

(2) Any rearer who contravenes 
the provisions of Section 6 or 7 or any 
other provision . of this Act or any 
rule, order or notification made there- 
under, shall be punishable with fine 
which may extend to fifty rupees. 

(3) Any licensed buyer who con- 
travenes the provisions of Section 7 
or 8 or any any other provision of this 
Act or any rule, order or notification 
made thereunder, shall be punishable 
with fine which may extend to two 
hundred and fifty rupees. 

(4) Save as otherwise provided in 
sub-sections (1), (2) and (3), any per- 
son who contravenes any of the pro- 
visions of this Act or of any rule, 
order or notification thereunder, shall 
be punishable with fine which may 
extend to two hundred and fifty 
rupees. 
(5) (a) Without prejudice. to any 
punishment under the preceding sub- 
sections. the Director of Sericulture 
in Mysore may, after giving a reason- 
able opportunity. to the person con- 


cerned to be heard, suspend or cancel 


the licence granted to any -person for 
preparing silkworm seed if such per- 
son is convicted at least twice for an 
offence under this Act. 

(b) Any person aggrieved by the 
suspension or cancellation of a licence 
under clause (a) may appealto the Gov- 
ernment within suchtime as may be 
Prescribed and the decision of the 
Government on such appeal shall be 
final.and shall not be called in ques- 
tion in any Court of law”. 

Section 7 of the Amending Act lays 
down: . 

"7, Amendment of Section 12. In 

Section 12 of the Principal Act. — 


(1 in sub-section (1), for the 
words “one hundred rupees”, the 
words “two hundred rupees” shall be 


substituted; 

(2) in sub-section (2), for the 
words and figures “section 6 or 7 
or any other provision of this Act 
or any rule, order or notification 
made thereunder’, the words, figures, 
brackets and letter, “Section 6 or 
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clause (a) of sub-section 
tion 7” shall be substituted; 

(3) after sub-section (2), the fol- 
lowing sub-section shall be inserted, 
namely: 

"(2A) Any person who contra- 
venes the provisions of clause (b) of 
sub-section (1) of Section 7 or sub- 
section (2) of that section shall. be 
punishable with imprisonment which 
may extend to three months or with 
fine which may extend to five hun- 
dred rupees or with both”; 

(4) for sub-section (3), the fol- 
lowing sub-section shall be substitu- 
ted, namely: 

*(3) Any person who contravenes 
the provisions of section 8 shall be 
punishable with fine which may ex- 
tend to two hundred and fifty rupees”; 

(5) in sub-section (4), for the 
words, brackets and figures "“sub-sec- 
tions (1), (2) and (3)’, the words bra- 
ckets, figures and letter “sub-sections 
(1), (2), (2A) and (3) shall be substi- 
tuted”. i 


Section 8 of the Amending 
vides as: 

“8. Insertion of new Sections 12A 
and 12B; — After Section 12 of the 
Principal Act, the following sections 
shall be inserted, namely: 


“I2A. Abetment. — Whoever abets 
any offence punishable under this Act 
shall be punished with the punishment 
provided in this Act for such offence. 


12B. Certain offences to be cog- 
nizable. — The offences under sub- 
section (2A) of Section 12 shall be 
cognizable”, | 

17. It was contended that the 
increase in the penalties would, in 
any event, be additional restrictions. 
Learned Counsel for the State replied 
that penalties are merely sanction 
provided for enforcing restrictions and 
are not additional restrictions on free- 
dom of trade or commerce. It is true 
that, even without a change in the 
nature of violations punished, those 
who contravene the provisions of the 
Act are subjected to somewhat seve- 
rer punishment. But, the increase in 
the penalties is such, in view of the 
change in the value of money, as not 
to amount to an appreciable increase 
in restriction even from the point of 
view of a person who wants to break 


Act pro- 


State of Mysore . i 
(1) of Sec- 


.make violation of whatever 


i 
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the restrictive laws. Penalti are 
really part of the procedure for the 
enforcement of restrictions. They do 
not create new offences. They only 
s restric- 
tions on trade and commerce were 
there more onerous.: We, therefore, 
doubt very much whether they | could 
really be looked upon as additional 
restrictions upon freedom of | trade 
and commerce. . : 

18. We may now refer to the 
cases cited by learned Counsel. In 
Atiabari Tea Co. Ltd! v. The State of 
Assam, (1961) 1 SCR 809 = (ATR 1961 
SC 232), this Court held the Assam 
Taxation (on Goods Carried by ds 
and Inland Waterways) Act, 1954, to 
be void for not having sec the 
Presidential Sanction under pro- 
viso to Art. 304 (b) before it was in- 
troduced in the form of a bill in the 
State Legislature. In: the case before 
us, the Principal Act had the sanction 
of the President and enables orders 
to be passed which had the force of 
law enabling restrictions to be im- 
posed by rules covered by the! pur- 
poses of the Act. We have already 
cited Section 18 of the Principal Act 
to show the amplitude of the rule 
making power which had the requir- 
ed Presidential sanction. And, we have 
found that the amendments before us 
only varied the form of restrictive- 
ness without appreciably adding to its 
content. This case has, therefore, no 


_ application to the situation before us. 


19. | The Automobile Transport 
(Rajasthan) Lid. v. The State of 
Rajasthan, (1963)-1 SCR 491 = (AIR 
1962 SC 1406), was relied upon by 
both sides for the distinction between 
mere “regulation” and a restriction 
contemplated by Article 304 (b) of 
the Constitution. It was held here 
that taxation of Motor Vehicles was 
a compensatory measure incidental 
to transport by Motor Vehicles which 
did not infringe the guarantee of free- 
dom of trade and commerce conferr- 
ed by Art. 301 of the Constitution. 
The effect of such taxation was held 
to be too remote in its effect upon 
freedom of trade and commerce to be 
a restriction contemplated by it 
Subba Rao., J.. who agreed with the 
conclusions of three ' other learned 
Judges of this Court so as to form a 
majority said that the nature and ex- 


1975 


tent of taxation would have to be 
carefully scrutinized to determine 
whether it amounted to mere regula- 
tion or restriction. He observed {at 
p. 557 of SCR) = (at p 1433 of AIR): 


"Of all the doctrines evolved, in 
my view, the doctrine of ‘direct and 
immediate effect? on the freedom 
would be a reasonable solvent to the 
difficult situation that might arise 
under our Constitution. - If a law, 
whatever may have been its source, 
directly and immediately affects the 
free movement of trade, it would be 
restriction on the said freedom”, 


20. Subba Rao, J., summarised 
the whole law by formulating the fol- 
lowing propositions (at pp. 564-565 
of SCR) = (at p. 1436 of AIR): 


71) Article 301 declares a right 
of free movement of trade without 
any obstructions by way of barriers, 
inter-State, or intra-State or other 
impediments . operating as such bar- 
riers. (2) The said freedom is not im- 
peded, but, on the other hand, pro- 
moted, by regulations creating condi- 
tions for the free movement of trade, 


such as, police regulations, provision - 


for services, maintenante`` of roads, 
provision for aerodromes, Wharfs, ete., 
with or without compensation. (3) 
Parliament may by law impose rest- 
rictions on such freedom in the publie 
interest; and the said law can be 
made by virtue of any entry 
with respect whereof Parliament has 
power to make a law. (4) The State 
also, in exercise of its legislative 
power. may impose similar restric- 
tions, subject to the two conditions 
laid down in Art. 304 (b) and subject 
to the proviso mentioned therein. (5) 
Neither Parliament nor the State 
Legislature can make a law giving 
preference to one State over another 
or making discrimination between one 
State and another, by virtue of any 
entry in the Lists, infringing the said 
freedom. (6) This ban is lifted in the 
case of Parliament for the purpose of 
dealing with situations arising out of 
scarcity of goods in any part | of the 
territory of India and also in the case 
of a State under Article 304 (b), sub- 
ject to the conditions mentioned there- 
in. And (7) the State can impose a 
non-discriminatory tax on goods im- 
ported from other States or the Union 
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factured or produced in that State 
are subject’. 


2i, In Khyerbari Tea Co. Ltd. 
v: State of Assam, (1964) 5 SCR 975 

= (AIR 1964 SC 925) the Assam Taxa- 
tion (on Goods Carried by Road or on 
Inland Water-ways) Act (Assam Act 
X of 1961), was held to be valid. It 
was pointed out here by Gajendra- 
fadkar, J., that, whereas, the ratio of 
the majority decision in the Auto- 
mobile Transport (Rajasthan) case, 
(ATR 1962 SC L 1406) (supra) was that 
compensatory taxation would be out- 
side Article 301, and, therefore, of 
Article 304 (b) of the Constitution, in 
Atiabari Tea. Co.’s case (AIR 1961 SC 
232) (supra), the Court had adopted 
the view that the compensatory 
character of a tax may be taken into 
account in deciding whether it was a 
restriction under Article 304 (b) which 
was reasonable and in public interest. 
In Khyerbari Tea Co’s case (supra), 
the Court, proceeding on the assump- 
tion that the tax was not compensa- 
tory upheld its validity, presumably 
because it- was considered reasonable 
and in -public interest as a restriction. 
No such question of reasonableness of 
any restriction imposed by the Amend- 
ing Act before us has been raised by 
the petitioners. But, if the position of. 
even taxation, from the point of view 
of “restrictions” contemplated by 
Article 304 (b) of the. Constitution 
could be doubtful and depended upon 
its nature and extent and purpose, we 
think that there could be no doubt 
that some additional licensing, at 
nominal fees charged presumably . to 
defray the expenses of carrying out 
the objects of the Act, could not be 
held to be anything more than “re- 
gulation” in the cases before us. 


22. The question of regulatory 
character or otherwise of amending 
provisions has arisen. only in the 
course of discussion of the question 
whether any new provisions, possibly 
resulting in requiring some more per- 
sons to take out licenses, who may not 
have been previously covered by pro- 
visions relating to licensing, would be 
a “restriction” as contemplated by 
Article 304 (b). The learned Additional 
Solicitor General has contended that 
such licensing is necessary even for 
simpy maintaining a record of those 
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who carry on various activities in 
connection with the silk production 
industry and business so that their 
purely busimess and industrial activi- 
` ties may be watched and the quality 
and reputation of this industry and 
trade of Mysore may be maintained. 
Such “regulation”, it is contended, 
ultimately contributes to greater flow 
and freedom of trade, even if it in- 
volves some ‘inconvenience to those 
who have to take out licenses which. 
according to rules, were granted to all 
those found qualified. We find con- 
siderable weight in these arguments. 
n any case, we are not satisfied that 
there has been a real increase in 
restrictions upon commerce in silk- 
‘worms and cocoons by the provisions 
of the Amending Act which mostly 
cover what was already laid down by 
the statutory rules. If the substance 
of statutory rules is converted into 
statutory provisions there could hard- 
ly be said to be an addition even in 
“regulation” imposed by the amend- 
ing law. i 


23. Learned Counsel for the 
petitioner cited Hughes and Vale Pro- 
prietary Ltd. v. State of New South 
Wales 1953 AC 241, where provisions 
of the State Transport (Co-ordination) 
Act, of the State of new South Wales, 
requiring applications to be made for 
licences, which may be granted or re- 
fused by an official in the exercise of 
an uncontrolled discretion, and of all 
provisions consequential thereto, in 
so far as they were sought to be ap- 


plied to public Motor Vehicles operat-. 


ing in the course of or for the pur- 
poses of inter-State trade, were held 
to be invalid for a contravention of 
Section 92 of the Constitution of Com- 
monwealth of Australia. This section, 
as we know, provides that “trade. 
commerce and intercourse, among 
States whether by means of internal 
carriage or motor navigation shall _be 
absolutely free’. Here, the Privy 
Council discussed a large number of 
cases which had a bearing on the 
interpretation of Section 92 of the 
Australian Constitution, including 
Commonwealth of Australia v. Bank 
of New South Wales case, 1950 AC 
935 at p. 311 where it was observed 
_. (at p. 311): 

“Every case must be judged on 
its own facts and in its own setting of 
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time and circumstance, and it may be 
that in regard to some economic acti- 
vities and at some stage of social 
development it might be maintained 
that prohibition with a view to: State 
monopoly was the only practical and 


reasonable manner of regulation, and ~ 


that inter-State trade, commerce and 

intercourse thus prohibited and thus 

nae aaa es absolutely 
ee”, 


Ehe Privy Council after quoting this 
passage said: i 

“As to the passage in the judg- 
ment of the Board in the Bank case 
upon which counsel for the respon- 


dents particularly relied, their Lord- 


ships accept without qualification 
everything that was said by the 
Board in the Bank case, but they are 
not aware of any circumstances in 
the present case giving rise to the 
situation contemplated in that pas- 


sage”, 


24. Thus, even if we were to 
apply the test of regulation to dis-| 
tinguish it from restriction which 
may be deduced from Hughes’ case, 
1955 AC 241 (supra),| it will be seen 
that a decision cn if depends upon 
the circumstances to which a legisla- 
tive measure is meant to apply and 


its consequences. In the case before} — 


us, the amendments did not, in our 
opinion, go beyond a regulation which 
was fully authorised by the language 
of the provisions of the Principal Act. 
Even any additional licensing invol- 
ved did not go beyond the purview of 
the provisions of the! Principal Act 
and the rules framed thereunder. The 


mere change in form, from statutory 


rules to statutory provisions, could 
hardly constitute even additional “re- 
gulation”. It is only . an additional 
“restriction” from the ‘special point of 
view of Article 304 (b) which requires 
Presidential sanction, ' 


25. Although, a petition under 
Article 32 alleging infringement of 
the fundamental right guaranteed 
under Article 19 (1) (g) of the Con- 
stitution would lie, yet, it has to be 
remembered that it cannot be allow- 
ed until such an infringement, falling 
outside Article 19 (6) of the Constitu- 
tion, has been established. Now, as 
we have mentioned earlier, learned 
Counsel for the petitioners stated that 


. tial sanction to additional 
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no question about reasonableness . of 
any restriction was being raised by 
them before us. They rested their 
case solely on the want of Presiden- 
“restric 
tions” on freedom of business, trade, 
and commerce which are not, as we 
have indicated earlier, to be equated 
with a mere reduction of the area of 
freedom of choice of those who are 
engaged or who want to engage in a 
business or trade. The passage cited 
in Hughes’ case 1955 AC 241 (supra) 
from the Bank of New South Wales 
ease 1950 AC 285 (supra) makes that 
clear, In other words, an allegedly 
additional restriction on trade and 
commerce is to be judged from a 
broader and more general angle of 
the freedom of a particular trade. 
What may be a restriction of his 
choice, from the point of view of an 
individual citizen engaged in a trade, 
may not be a restriction on inter- 
State or intra-State commerce viewed 
from the angle of the trade as.a 
whole. Even if we could not, as we 
did not, find any additional restric- 
tions on the silkworm and silk pro- 
duction business and industry 


amendments, the petitioners could 


= |show that they were unduly hamper-. 
‘led by the € 
from carrying on their business ` or- 


impugned amendments 


trade by some unreasonable restric- 
tions on their fundamental rights as 
individuals engaged in silk production 
industry or business. But, if that was 
their grievance, they had to demons- 
trate an unreasonableness of restric- 
tions upon their activities falling out- 
side Article 19 (6) before they could 
succeed. They have not even attempt- 
ed to do that. It is evident that they 
eould not do so because the licensing 
fee for various activities to be licensed 
is quite nominal and they have not 
been denied any licences they wanted. 

28. Consequently, we dismiss 
these petitions with costs. 


ai. C. M. P. No. 1929 of 1975 . 


(in Writ petition No. 137 of 1971) is 
also dismissed as not pressed. 


Petitions dismissed. 
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' TAZA FAZL ALI, JJ. 

Soma Bhai, Appellant v. State of 
Gujarat, Respondent. ` 

Criminal Appeal No. 125 of 1973. 
D/- 30-4-1975. 

(A) Criminal P.C. (1898), S. 286 — 
Duty of prosecution to examine mate- 
rial witnesses — Effect of non-exa- 
mination. 

_ Where the prosecution had given 
up one ofthe material eye-witnesses to 
the occurrence on the ground that he 
was a close relation of the accused 
and had been won over by the accus- 
ed it was held that his non-examina- 
tion did not at all destroy the fabric 
of the prosecution case which was 
proved by the evidence of other eye- 
witnesses and corroborated by the 
evidence of other witnesses. (Para 7) 

(B) Evidence Act (1872), S. 3 — 
Appreciation of evidence — Duty of 
Court — Credibility of witnesses — 
Portion of evidence unreliable — En- 
tire evidence need not be rejected. 


It is well settled that the Courts 
should make an effort in disengaging 
the truth from falsehood. Merely be- 
cause a portion of the testimony of a 
witness is unreliable, it is no ground 
to brush aside his entire testimony. 
In these circumstances, therefore, 
even if the dying declaration on the 
part of the prosecution case be trea- 
ted as unnecessary embellishment or 
orientation in this case that will not 
detract from the testimony of the eye 
witnesses with respect to the other 
portion of their evidence to which 
they have deposed and regarding 
which they have not been shaken in 
crogs-examination. (Para 16) 


(C) Criminal P.C. (1898), S. 290 
— Defence of alibi — Plea of alibi has 
to be proved to the satisfaction ` of 
court — Plea held not established on 
facts of the case. ` (Para 17) 
(D) Criminal P.C. (1898), Ss. 154 
and 162 — First information report 
— What is — First imformation `re- 
duced to writmg after making tele- 
phone call — Admissibility. | 
_ Under Section 154 of the Code 
the first information is the earliest 
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report made to the police officer with 
a view to his taking action in the 
matter. In the instant case, the com- 
plainant had made the report regard- 
ing the occurrence having taken 
place to the P. S. I. Patel, who, how- 
ever, before reducing it into writing, 
by way of abundant caution. tried to 
seek further instructions by a tele 
phone message from the main Police 
Station at Surat. 


Held that the facts narrated to 
the P. S. I. Patel which were reduced 
into writing a few minutes later un- 
doubtedly constituted the first in- 
formation report in point of time 
made to the police in which necessary 
facts were given. Hence the telepho- 
nic message to the Police Station at 
Surat which was too criptic could not 
constitute the F.I.R. and the High 
Court was in error in treating the 
F.IR. lodged in the present case as 
inadmissible in evidence. (Para 18) 


Mr, A. K. Sen Sr. Advocate (Mr. 
I. N. Shroff, and Mr. D. K. Shah 
Advocates with him) for Appellant; 
Mr. D. V. Patel Sr. Advocate (Mr. 
M. N. Shroff, Advocate with him), 
for Respondent. 


The Judgment of the Court was 
delivered by 


FAZL ALI, J.:-— The appellant 
Soma Bhai Lala Bhai — hereinafter 
referred to as Soma Lala was tried by 
the Sessions Judge, Surat for the 
charges under Sections 302, 303 and 
201 I.P.C. as also under Ss. 25 (1) (a) 
and 27 of the Indian Arms Act, 1959, 
but was acquitted of all the charges 
by the Sessions Judge by his order 
dated November 30. 1971. The State 
of Gujarat filed an appeal before the 
High Court of Gujarat against the 
order of acquittal passed by the Ses- 
sions. Judge and after hearing the 
aforesaid appeal: the High: Court of 
Gujarat reversed the order of acquit- 
tal and convicted the accused for of- 
fences under Section 302 LP.C. and 
sentenced him to life imprisonment, 
under S. 307 to five years R. I. and 
a fine of Rs. 1000/-, under S. 25 (1) 
(a) of the Arms Act to one year’s R.I 
and a fine of Rs. 200/- and under Sec- 
tion 27 of the Arms Act to rigorous 
imprisonment for three years and a 
fine of Rs. 500/-. All the substantive 
sentences of imprisonment were 


Soma Bhai v. State of Gujarat 


' in smuggling 


A.L R. 


ordered to run concurrently. The ap- 
pellant has filed this appeal before us 
against the order of the High Court 
under the Supreme Court (Enlarge- 
ment of Criminal Appellate Jurisdic- 
tion) Act, 1970. 


2. This case illustrates what 
disastrous consequences smuggling ac- 
tivities can some times lead to. In the 
instant case the precious life of a‘ per- 
son has been lost and. another person 
has been seriously injured because the 
accused is alleged to have entertained 
a serious apprehension that secrets of 
his smuggling activities would be re- 
vealed by one of the injured persons. 
The deceased Chhania Dhana however 
appears to have suffered merely be- 
cause of his innocent intervention in 
the altercation between the appellant 
and Naran Kala the injured person. 


3. Briefly put the prosecution 
case is as follows. The appellant Soma 
Lala and some of the eye witnesses 
are residents of village Dandi, which 
is situated on the sea-shore of Olpad 
Taluq of Surat District. It appears 
that all these persons were interested 
silver worth Rupees 
34,00,000/- which they, had hidden 
somewhere in the creek of the vil- 
lage sea-shore. Naran Kala one of the 
injured persons who had been shot by 
the appellant and was his main target 
used to be in the employ of the ap- 
pellant for 2-or 3 years before the 
occurrence, but as the appellant was 


not paying his salary regularly he left 


his service and took up employment 
under Ratilal Deva. Five days prior 
to the incident, there was an alterca- 
tion between Dita Lala and Makan 
Dita who were close relations of the 
accused and the deceased Chhania 
Dhana and Naran Kala near the sea- 
shore of the village. In the course of 
the altercation, Chhania Dhana is said 
to have assaulted Dita Lala and Ma- 
kan Dita. This altercation resulted be- 
cause Naran -Kala appears to have 
been aware of the secrets of Soma 
Lala, Dita Lala and others regarding 
the place where they hoarded the stocks 
of silver. This. according to the prosect- 
tion, provided the immediate provoca- 
tion to the appellant to cause the 
death of Chhania Dhana and injuries 
to Naran Kala. The prosecution ease 
was that on 20-2-1971 the complainant 


Ratilal Deva and Naran Kala—who. 


Na 
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will hereinafter be referred to as 
Naran—had gone to Suraton February 
20, 1971, which is the date of occur- 
rence. Both of them returned to the 
village Dandi in the jeep of Ratilal 
Deva along with the witnesses Soma 
Rama and Lalu Govind who also got 
a lift in the jeep of Ratilal Deva. 
After reaching Dandi the jeep car 
was left near the house of witness. Lalu 
and other persons went to their res- 
pective houses. After a while all these 
- persons collected at the house of Lalu 
Govind where Chhania Dhana was al- 
ready there. They talked together on 
various matters for about an ` hour 
and thereafter Lalu Govind suggested 
that they should go to the house of 
Jiva Natha a neighbour living in the 
same village to enquire about his 
health because he was ailing for some 
time. In view of the proposal made 
by Lalu Govind, Ratilal Deva and 
Lalu Govind left the house and went 
to Jiva Natha’s house -where they 
found his wife Bai Bhani who told 
them that Jiva Natha had gone out 
and was likely to return soon. They 
- were requested by Bai Bhani to wait 
for some time and accordingly Ratilal 
Deva and Lalu Govind waited for Jiva 
and occupied a wooden bench kept on 
the Otta (raised platform) of Jiva 
Natha’s house. As it was dark, a lan- 
tern was kept burning just near the 
Otta where the two witnesses were 
sitting. As Ratilal Deva and Lalu 
Govind did not return to the house, 
the remaining members of the group, 
namely. Chhania Dhana and Soma 
Rama also proceeded to Jiva Natha’s 
house. Ten minutes thereafter the ap- 
pellant Soma Lala came through the 
opposite lane and finding his erstwhile 
servant Naran inthecompany of Rati- 
lal Deva and his group he got enraged 
and asked Naran why he had left his 
service and taken employment under 
Ratilal Deva. Naran asserted that he 
was free to do anything he liked. This 
led to exchange of hot words between 
the appellant and Naran. It is said 
that the appellant had also made a 
grievance of the fact that Naran had 
beaten Dita Lala and Makan Dita who 
were keeping a watch over some 
goods of the accused. Naran, however, 
did not admit this allegation but 
warned the accused that he knew 
about all the activities of the appel- 
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lant and would give out all the infor- 
mation to the police if he was further 
harassed. The deceased Chhania 
Dhana intervened and told the appel- 
lant that there was no reason the create 
all this fuss because Naran was a free 
man to accept the employment of any 
one he liked. This, however, enraged 


` the appellant who was armed with 


a revolver and he fired two shots 
which hit the deceased Chhania Dha- 
na and fired one shot which hit 
Naran. Thereafter the accused bol- 
ted away and while returning he 
dashed against the projected corruga- 
ted iron sheets which were lying near 
the passage through which the accus- 
ed fled away and sustained a small 
injury on the head. While the accused 
was running away, Sariat Soma light- 
ed his torch and saw the accused with 
injuries on his head. According to the 
prosecution when the accused fired, 
the complainant Ratilal Deva and 
others went into the house of Jiva 
Natha and came out after the accused 
has left the place of occurrence but 
they saw the entire occurrence. When 
Ratilal Deva, Soma Rama and Lalu 
Govind came out in the Angan they 
found Sariat Soma enquiring, from the 
deceased Chhania Dhana as to what 
had happened and he told him that 
he was shot by the appellant who had 
injured both of them. This oral dying 
declaration is one of the most impor- 
tant pieces of evidence relied upon by 
the prosecution in support of its case. 
Thereafter the persons who had ga- 
thered in the house of Jiva Natha de- 
cided to carry the injured to the 
house of Lalu Govind. In accordance 


with this plan, Ratilal Deva and 


Mitha Bava carried Naran, while Lalu 
Govind, Soma Rama and Makan Rama 
carried Chhania Dhana to the house 


of Lalu Govind. When the two injured 


persons were brought near the house 
of Mitha Bava they stopped groaning 
and the prosecution party perhaps 
took them as dead. These two injur- 
ed persons were therefore left in 
front of the house of Mitha Bava, 
while the complainant Ratilal Deva 
and Lalu Govind decided to proceed 
to Olpad police station to mform the 
police. On the way, however, they 
went to Gamelsinh at Kundiana and 
asked him to arrange for a doctor be- 
cause Gamelsinh was working as a 
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teacher and appeared to be a res- 
Ppectable person. The. witnesses are 
alleged to have narrated the entire 
incident to Gamelsinh. No doctor 
could be sent to village Dandi because 
the doctor was not available. ‘The 
complainant Ratilal Deva and Lalu 
Govind ultimately reached the police 
station Olpad at about 9-30 P.M. and 
. informed the P.S.I. Mahendra Kumar 

H. Patel —- hereinafter referred to as 
Patel. The P.S.I. Patel after coming 
to know that the occurrence was a 
very serious one booked a call to 
Surat Police Station which materia- 
lised at about 9-47 P.M. and after get- 
ting instructions from the main police 
station at Surat he registered the case 
on the basis of the first information 
report lodged by Ratilal Deva at 
10-15 PM. While the complainant 
Ratilal Deva and Lalu Govind were 
at the police station Olpad, the wit- 
ness Soma Rama took the injured per- 
sons from. village Dandi to the Surat 
Civil Hospital in a jeep car and rea- 
ched there at about 10 P.M., but un- 
fortunately Chhania Dhana succum- 
bed to the injuries before he could 
. reach the Hospital. 
the appellant also reached Surat 
Police Station, according to the evi- 
dence, near about 10 P.M. and was 
arrested by the Circle Inspector Rijh- 
singhani. because by the time the ac- 
cused reached the police station, 
Rijhsinghani had already received in- 
formation about the appellant having 


shot the deceased and injured Naran. ' 


A huge capital was made by the de- 
fence out of the fact that in the re- 
port sent to the Surat Police Station 
it was said that the -appellant had 
killed two persons, whereas the fact 
of the matter was that only one per- 
son was killed and one injured. 

was. however, an error of misdescrip- 
tion by the person who heard the 
telephone and does not appear to be 
of much consequence, Thereafter the 
P.S.I. Patel reached the spot, examin- 
ed the witnesses and after completing 
the usual investigations submitted a 
charge-sheet as a result of which the 
appellant was tried before the Ses- 
sions Judge, Surat, and acquitted by 
him, but on appeal he was convicted 
and sentenced .as indicated above, 


4. The main plank of the de- 
fence of the appellant was that he 


Tt appears that 


‘deliberation. It was 
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was on inimical terms with the pro- 
gsecution witnesses, particularly Rati- 
lal Deva and felt extremely offended 
because they had alleged that the ap- 
pellant had reported to the police that 
Ratilal Deva and party had conceal- 
ed silver worth Rs. 34 lakhs in the 
creek of the sea-shore and on the 
basis of that report the said silver was 
recovered, It was thus alleged by the 
appellant that he was falsely irnpli- 
cated due to enmity. The accused fur- 
ther alleged that some sort of alterca- 


‘tion had taken place between Chihania 


Dhana and other persons near the 
house of Mitha Bava; as a result of 
their smuggling activities in the cuurse 
of which Chhania Dhana was fatally 
assaulted and Naran was injured. 
With a view to wreak vengeance on 
the appellant for having reported to 
the police about the smuggling activi- 
ties of the complainant Ratilal Deva 
the present false case’ was bolstered 
up by prosecution against the appel- 
lant. It was also suggested by the de- 
fence that the F.I.R. was not written 
at the Olpad police station as alleged 


by the prosecution, but was prepared - 


at the spot when the police came 
there and after due consultation and 
‘also suggested 
that the statements of the witnesses 
recorded by the police under S. 161 
of the Code of Criminal Procedure 
had been substituted by new state- 
ments in order to suit the needs of 
the prosecution case. ' We have been 
taken through the judgment of the 


learned Sessions Judgé as also of the 


High Court. We have also gone 
through -the evidence: referred to us 
at the time of the arguments. On. a 
consideration of the judgment of the 
learned Sessions Judge it seems to us 
that the learned Judge has rejected 
the evidence of the ‘eye witnesses 
without at all considering the evidence 
on its intrinsic merit but on the basis 
of the sweeping observations and in- 
herent improbabilities, which accord- 
ing to the Sessions Judge were im- 
plicit in the said evidence. The last 
part of the judgment of the learned 
Sessions Judge appears to be based on 
pure speculation. surmises and con- 
jectures and most of the inferences 
that he has drawn from certain facts 
as will be shown hereafter are purely 
imaginary and illusory. The learned 
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Sessions Judge accordingly disbelieved 
the prosecution case and acquitted 
the accused. The High Court, after 
reappraising the evidence, was of the 
view that the learned Sessions Judge 
had drawn wrong inferences from the 
facts and had taken the easy course 
of rejecting the evidence without suf- 
ficient reasons. The High Court has 
. tried to repel almost every reason 
given by the Sessions Judge and has 
also been able to displace the circum- 
stances relied upon by the learned 
Sessions Judge, 


5. Appearing for the appellant 
Mr. Asoke Sen submitted that this 


was a case in which the view taken 


by the Sessions Judge was reasonably 
possible, and, therefore, the High 
Court ought not to have reversed the 
order of acquittal passed by the 
learned Sessions Judge. In order to 
reinforce his argument he has drawn 
our attention to a number of inherent 
improbabilities appearing in the evi- 
dence to show that the prosecution 
case could not reasonably be accepted. 
Before, however, dealing with the 


contentions raised by the learned 
counsel for the appellant, we might 
indicate the nature of the evidence 


produced by the prosecution in sup- 
po-> of its case. 

6. In the first place there is 
the evidence of four eye witnesses, 
namely, Ratilal Deva, Soma Rama, 
Lalu Govind and Naran. These wit- 
nesses have given a clear narrative of 
the manner: in which and the back- 
ground against which the occurrence 
took place. The evidence of these eye 
witnesses is said to be corroborated 
by the dying declaration made by the 
deceased bhania Dhana before 
Sariat Soma and Mitha Bava just be- 
fore his death. Apart from that wit- 
nesses Sariat Soma and Mitha Bava 
also proved that they reached the 
place of occurrence immediately after 
the incident had taken place and the 
deceased named the appellant as hav- 
ing shot the deceased and Naran. 
There is also the evidence of Sariat 
Soma that while he was going to the 
place of occurrence he found the ac- 
cused running away with an injury 
on his head, and the witness identi- 
fied him in the light -of ‘his. torch: 
Finally there is the . statement made 
by the complainant Ratilal Deva and 
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Lalu Govind vho had gone to Gamel- 
sinh for enlisting the services of a 
doctor and told him that the appel- 
lant had fired shots killing the de- 
ceased Chhania Dhana and injuring 
Naran, Lastly there is the fact that 
the F.LR. was lodged very soon after 
the occurrence in which substantial 
part of the prosecution case was men- 
tioned and the appellant was named. 
Even before this a telephonic message 
was sent to the Surat Police Station 
mentioning that the appellant had 
killed #wo persons by firing at them. 
The medical evidence corroborates 
the evidence of the eye witnesses. The 
accused himself was arrested near 
about 10 P.M. at Surat by Circle Ins- 
pector Rijhsinghani, because by that 
time he had come to know that the 
accused had killed two persons. Apart 
from the evidence of these witnesses, 
blood was found both at the place of 
occurrence as also at the place near 
the house of Mitha Bava where the 
body of injured person was kept. 


T. Before adverting to the 
merits of the case, we might dispose 
of a serious comment made by the 
learned counsel for the appellant 
against the conduct of the prosecution 
in this case, It was argued that al- 
though the genesis of the occurrence 
was the collection of the prosecution 
party at the house of Jiva Natha. nei- 
ther Jiva Natha nor Bai Bhani wife 
of Jiva Natha was examined. This 
argument does not appeal to us, be- 
cause Jiva Natha was not present at 
the time of the occurrence having 
left his house even before the pro- 
secution party reached there. Bal 
Bhani was undoubtedly present at the 
time when the occurrence took place! 
and was a material witness. But there 
is sufficient evidence to show that 
she was a close relation of the accus- 
ed and the prosecution had given an 
application that they were giving her 
up because she had been gained over 
by the accused. In these circumstan- 
ces the non-examination of these two 
persons does not at.all destroy the 
fabric. of the prosecution case, 


~ T-A. We might further miention 
that if. we believe the evidence of the 
four eye witnesses which is. corrobo- 
rated by the evidence of Sariat Soma, 
Mitha. Bava and — _ Gamelsinh and the 
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medical evidence, then we would re- 
quire really very strong reasons to 
throw out the prosecution case mere- 
ly on the basis of a few discrepancies 
here and there. With this background, 
we now: proceed to deal with the vari- 
ous contentions that have been raised 
by the learned counsel appearing for 
the appellant and most of whom ap- 
pear to have found favour with the 
Sessions Judge as a result of which 
he rejected the prosecution case. 


8. It was argued by Mr. Sen 
in the first instance that the sudden 
collection of the prosecution witnesses 
at the house of Jiva Natha. parti- 
cularly when Jiva Natha was not 
there, and the dramatic appearance 
of the appellant while these persons 
were there, appears to be improbable, 
particularly when there-is no evidence 
to show that the accused ever knew 
that these persons had collected at 
the house of Jiva Natha. In our opi- 
nion this argument is based on pure 
speculation. Either the witnesses had 
collected at Jiva Natha’s house or 
they had not. When four eye wit- 
nesses. namely, Ratilal Deva, Soma 
Rama, Lalu Govind and Naran cate- 
gorically state on oath. that- they had 
gone to the house of Jiva Natha to 
enquire about his welfare there does 
not appear to be any improbability in 
their statement particularly when 
their presence at the house of Jiva 
Natha is corroborated by two inde- 
pendent witnesses, namely, Sariat 
Soma and Mitha Bava. An examina- 
tion of the Sketch Map attached to 
the Paper Book would clearly indi- 
cate that all these eye witnesses were 
close neighbours of Jiva Natha and if 
they found that Jiva Natha was re- 
ported to be ill, there was nothing 
wrong in paying a courtesy visit to 
Jiva Natha’s house to enquire about 
his welfare who was also their co- 
villager. Secondly it is true that Jiva 
Natha was not present in the house 
but that may be explained due to 
several circumstances, which may 
have compelled him to go out for a 
short while. It is not the evidence of 
prosecution witnesses that Jiva Natha 
was suffering from any serious illness 
so as to make him confined to bed. 
Finally, the fact that blood was found 
near the house of Jiva Natha is an 
intrinisie ` circumstance which cor- 
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roborates the presence of these wit- 
nesses and the fact that the occur- 
rence took place there. Moreover the 
evidence of the eye witnesses would 
show that most of them had gone to 
Surat during the day and had come 
back in the evening and had collected 
at the house of Lalu Govind where it 
was decided to go to! Jiva Natha’s 


house to enquire about his welfare. - 


We do not see any inherent improba- 
bility in this conduct of the witnesses 
which on the other hand appears to 
us to be quite natural and probable. 


9, The learned counsel for the 
appellant, however. laid very great 
emphasis on the fact that how could 
the accused arrive atthe spot when he 
did not know that Naran was atthe 
house of Jiva Natha. This is, however, 
a fact which is clearly explained by the 
prosecution evidence, After all the ap- 
pellant was also a resident of the 
village Dandi and did not live very 
far off from the house of Jiva Natha. 
The evidence of Ratilal Deva clearly 
shows that Bai Bhani the wife of Jiva 
Natha was a close relation of the ap- 
pellant. P.W. 2 Ratilal Deva states in 
his evidence at p. 7 of the Paper Book 
that the daughter of Bai Bhani is 
married to Dita Bhana, who is the son 
of Bai Ukardi. Bai Ukardi and the 
mother of the wife of the accused are 
cousins. He further states that a week 
before the occurrence Bai Bhani was 
residing with the son-in-law of the 
accused and even at the time when 
the witness was ‘deposing she had 
been residing at the house of the son- 
in-law of the accused at Sangrampura 
in Surat. This shows the close re- 
lationship between the accused and 
Jiva Natha and his wife. The High 
Court has pointed out in its judgment 
that the prosecution had filed an ap- 
plication Ext. 55 stating that it was 
not in a position to produce Bai Bhani 
because she was under the protection 
of the appellant. In these circumstan- 
ces, therefore, if Jiva Natha was a 
close relation of the accused and was 
reported to be ill, there was nothing 
improbable in the accused also going 
to his house to enquire about his wel- 
fare. That may have been the original 
intention of the appellant in going to 
the ‘place ‘of occurrence but when he 
found Naran and was'-provoked by 
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him. he flew.into rage and started 
firing at the deceased with a revolver. 


10. We might. mention here 
another contention raised by Mr. Sen 
the learned counsel for the appellant, 
which was that there was absolutely 
no reason for the appellant to have 
fired at Chhania Dhana. because he 
had merely made an innocent protest 
and did not give any provocation to 
the appellant. We are, however, un- 
able to. agree with this contention. 
The appellant must have been ex- 
tremely perplexed by the threat given 
by Naran when he said that he was 
going to disclose the secrets of the ap- 
pellant and report about his clandes- 
tine activities. Since, Chhania Dhana, 
though in absolute good faith, tried to 
defend Naran, this may have given 
sufficient provocation to the appellant 
to shoot at Chhania Dhana because 
Chhania was trying to defend his 
enemy. Various persons react to cir- 
cumstances in different ways and cases 
are not few and far between where 
innocent spectators or innocuous in- 
terveners have been the victims . of 
gruesome attack or wrath of aggres- 
sors. Human conduct being so diversé 
and unpredictable it is difficult to 
find explanation for everything in the 
world. In these circumstances we do 
not find any inherent improbability 
in the evidence of the eye witnesses 
on this score. The learned Sessions 
Judge who appears to have accepted 
this argument based -his judgment 
without considering the aspects poin- 
ted out by us and drew camel on his 
imagination. 


11.. The next ET con- 
tention raised before us was that the 
prosecution had changėd:-the place of 
occurrence by’ shifting the situs of the 
occurrence from -the “house ‘of Mitha 
Bava to the house of Jiva Natha in 
order to enable the eye: witnesses to 
depose to the occurrénce. Intrinsic 
support is sought to be lent.':to . this 

argument by the fact that-the blood 
which is alleged to have béen found 
and seized by the police from the 
place of occurrence was wrapped in 
newspapers dated 24th and 25th Fe- 
bruary. 1971. It was argued that if ‘it 
was true that according to the pro- 
secution blood was seized on Fe- 
bruary 21, 1971, then how could it be 
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possible that the papers in which it 
was wrapped would be of a date 
three or four days later. From this an 
irresistible inference,. according to the 
counsel for the appellant, is that the 
blood stained earth must have been 
taken either on the 24th or 25th Fe- 
bruary, 1971, from some other spot 
and falsely connected. with the place 
of occurrence. The learned Sessions 
Judge appears to have accepted this 
argument and this is one of the im- 
portant reasons given by him for re- 
jécting the prosecution case and ac- 
quitting the accused. The. High Court 
has pointed out in its judgment that 


the. finding of the learned Sessions 


Judge -was factually wrong and he had 
overlooked a number of circumst- 
ances which went to demolish the 
contention raised. To begin with, 
there is the evidence of two witnesses. 
namely Lalbhai Patel P.W. 12 and 
Prabhubhai Patel P.W. 35, to show 
that the earth was collected in their 
presence on February 21, 1971 by 
P.S.I. Patel from the place of occur- 
rence, Both these witnesses have cate- 
gorically proved this fact and al- 
though they. have been cross-examin- 
ed at very great length no animus 
against the accused has been proved. 
It is true that P.W. 12 Lalbhai Patel 
is -a relation of the complainant Rati- 
lal Deva but that by itself is no 
ground to distrust his testimony. In 
fact the learned Sessions Judge has 
been led away by certain general 
comments against the: witness. without 
at all making any real effort to ap- 
preciate-the intrinsic merit of the evi- 
dence of ‘the witness which has led 
him to take.the easy.course of reject- 
ing the -prosecution case on circums- 
tances which are. based - on specula- 
tion. If the evidence of P.W. 12 Lal- 
bhai Patel and-P.W..35 Prabhubhai 
Patel is believed. that the blood stain- 
ed earth was collected from the place 
of occurrence on February 21, 1971, 
then there is absolutely .no question 
of the police having manipulated the 
earth. which was taken .from some 
other place. We have gone through 
the evidence of these two witnesses 
and feel that their evidence is both 
consistent and straightforward and 
contains a ring of truth and we see 
no reason whatsoever to distrust their 
evidence. The...sheet-anchor . of the 
ò 
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argument of the learned counsel 
for the appellant is the state- 
ment made by P.W. 12 Lalbhai 
Patel: in cross-examination where 
he said that the blood-stained earth 
was collected in a paper and that 
paper was placed in the tin. This 
paper was a newspaper and he is un- 
able to give any explanation as to 
how the newspapers dated 24th and 
25th February, 1971 were found in 
the tins. It seems to us that the wit- 
ness has made this statement under 
the stress of cross-examination while 
labouring under a serious misappre- 
hension. The witness found that in 
the Court three tins of earth were 
wrapped in newspapers which were 
dated 24th and 25th February and he 
atonce jumped tothe conclusion that 
this position must have existed even 
on the 21st February when the earth 
was taken from the place of occur- 
rence. It is pertinent to note that this 
witness has categorically stated that 
the blood-stained earth was taken on 
February 21, 1971. in his presence 
from the place of occurrence and on 
this point nothing has been elicited in 
cross-examination to show that this 
statement was false. On the other 
hand the evidence of the other Panch 
witness Prabhubhai Patel shows that 
earth was not at all wrapped in any 
newspaper at all. This witness says 
that a policeman took out that blood 
stained earth from both these places 
and placed it in a tin box. A slip with 
the signatures of the panchas was fix- 
ed on that tin and it was then tied 
with string. The witness categorically 
states that the papers which were 
found in the boxes were not there. 
this, therefore, clearly explains that 
the earth appears to have been wrap- 
ped in the papers long after it was 
collected from the’ spot and furnishes 
a complete answer to the argument 
put forward by the learned counsel 
for the appellant. The evidence of 
these witnesses is supported by the 
Panchanama which is Ext. 35 where 
also there isno mention at all that the 
earth after being collected was wrapp- 
ed in any paper. Apart from this, the 
High Court has rightly pointed out 
that if the Panchanama Ext. 35 and 
the evidence of P.W. 35 Prabhubhai 
Patel establish the fact that the earth 


was not wrapped in any paper on Fe- 


bruary 21, 1971 and yet it is found 
wrapped in the papers in the Court, 
then it must have been done at a sub- 
sequent time. The High Court points 
out that the report of the Chemical 
Analyser shows that when he opened 
these boxes no paper. cuttings were 
found. It is therefore, clear that the 
paper cuttings in which the blood 
stained earth was found wrapped at 
the time of the trial. must have been 
put either by the Chemical Analyser 
at Junagadh or by the Serologist at 
Calcutta. Moreover ‘even P.W. 12 
Lalabhai Patel in his! re-examination 
has clearly admitted that the blood- 
stained earth was placed in a paper 
but he was not sure ‘whether it was 
placed in the tin with.the paper. This 
makes it clear that the witness has 
stated that the earth was placed in the 


newspaper of the 25th February at 


the time when it was' collected pure- 
ly from memory and he does not re- 
member this fact at all. Finally, it is 
not in dispute even by the accused 
that the blood was recovered from 
the place near the house of Mitha 
Bava on the 21st February, where, 
according to the defence, some occur- 
rence had taken place. But it would 
appear that articles Nos. 14, 15 and 
16 contained blood ‘stained earth 
found from that place also. Surely 
then it is no body’s case that ‘the 
blocdstained earth found near the 
house of Mitha Bava, was collected 
on the 24th or 25th February, 1971. 
No other explanation for this could 
be given excepting the one that we 
have indicated above, ' Lastly it was 
argued by counsel for the appellant 
that according to the prosecution 
bodies of the deceased Chhania Dhana 
and Naran were carried to the house 
of Mitha Bava and yet, there does not 
appear to be any trail; of blood, from 
the house of Jiva Natha to, the spot 
where the bodies were placed near the 
house of Mitha Bava. ' This does not 
appear to be a circumstance of any 
consequence. Admittedly the passage 
through which the bodies were carri- 
ed was a village path-way . through 
which all the villagers used to pass. 
Furthermore, the bodies were carri- 
ed by four or five persons and even 
if some drops of blood may have 
fallen on the ground they may have 
been wiped out by the foot-prints of 
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the carriers. The medical evidence 
shows that there was a good deal of 
blood inside the aorta of the deceased. 
Therefore there was hardly: any 
chance of the blood trickling down on 
the ground after the body had been 
placed near the house of Jiva Natha 
for quite some time. Finally. the 
clothes of the deceased were also 
blood-stained and they must have 
been soaked in blood. In these cir- 
cumstances. therefore, the absence of 
a trail of blood from the house of 
Jiva Natha to the house of Mitha 
Bava is clearly explained and is aot 
enough to discard the prosecution 
case. The Jearned Sessions Judge was 
not justified in giving any credence 
to this so-called infirmity. 


"12. Learned counsel for the 
State rightly urged that there was 
absolutely no motive for the prosecu- 
tion to have changed the place of 
occurrence and shifting the situs òf 
the assault from the house of Mitha 
Bava to the house of Jiva Natha. In 
fact the prosecution would have gain- 
ed nothing from this. The house of 
Mitha Bava is also at a very short 
distance from the house of Jiva Natha 
and, therefore, all the eye witnesses 
who were available at the house of 
Jiva Natha could also have been made 
available at the house of Mitha Bava 
and Mitha Bava could have been an 
additional witness to see the occur- 
rence if it took place near his house. 
What benefit, therefore, would the 
prosecution derive in changing the 
place of occurrence, had it not been a 
fact that the occurrence actually took 
place in the Angan of the house of 
Jiva Natha. Having regard to these 
circumstances, therefore. the conten- 
tion raised by the learned counsel for 
the appellant must be overruled as 
also the reasons given by the learned 
Sessions Judge for accepting this plea 
taken by the accused. n 


13. It was then urged by Mr. 
Sen that the mystery surrounding the 
trunk call booked by the complainant 
at his residénce after he reached the 
police station Olpad for lodging the 
F.LR. throws a good deal of suspicion 
on the manner of the lodging of the 
F.I.R. and also illustrates a close col- 
lusion between the P.S.I. Patel and 
the complainant Ratilal Deva. The 
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argument is that the telephone was 
installed in the office of Mamlatdar 
and was an official telephone and it 
could not have been allowed to be 
used by any private person unless the 
P.S.I, was prepared to oblige such a 
person. This argument overlooks cer- 
tain basic facts proved in this case. 
The evidence shows that the keys of 
the Mamlatdar’s office used to re- 
main with the Havaldar in charge of 
the. office and any telephone which 
could be booked from that office 
could be done after taking the keys 
from the Havaldar and with his per- 
mission, There is absolutely no evi- 
dence on the record to show that the 
complainant. Ratilal Deva had ap- 
proached the Havaldar or even the 
P.S.I. Patel for giving him the keys. 
Nor is there any evidence to show 
that it was the complainant himself 
who had booked the call at his resi- 
dence at Surat. The mere fact that 
a call was booked at the residence of 
the complainant from Mamlatdar’s 
office does not necessarily lead to the 
inference that it was booked by the 
complainant. In fact it is extremely 
dangerous to draw such an inference 
because so many persons receive 
calls from various places and in 
such cases it cannot be inferred 
that such calls must be by the 
owner. P.S.I. Patel does not say 
that he had allowed the com- 
plainant to book any call for Surat. 
The learned Sessions Judge who rea- 
dily accepted this argument of the 
accused without there being any legal 
evidence on the record appears to 
have again fallen into error basing his 
conclusion on pure surmises. 


14, We might also mention 
here an argument. which is closely 
connected with this matter and which 
was pressed before the Sessions Judge 
and accepted by him. It was urged 
before the Sessions Judge that in 
view of the fact that P.S.I. Patel was 
favourably. inclined.towards the com- 
plainant, the F.1R. was not written 
at Olpad Police Station but was writ- 
ten out in the village Dandi after due 
deliberations and consultations. Ths 
learned Sessions Judge appears td 
have accepted this contention also 
without trying to examine it careful- 
ly. The High Court has rightly poin- 
ted out that this was:a most fantastic 
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suggestion which was not supported 
by an iota of evidence on the record. 
On the other hand there were intrin- 
sic circumstances to show that- the 
F.LR. could not have been recorded 
in village Dandi. In the first place the 
information was undoubtedly given at 
police station Olpad which led the 
P.S.I. Patel to book a call for Surat 
Police Station for getting instructions. 
The call was booked at 9-47 P.M. This 
being the position there was no reason 
for the P.SiI. Patel to have waited for 
four or five hours in order to record 
the F.LR. on the spot. Furthermore, 
the D.S.P. was informed about the 
occurrence and another Police officer 
was deputed to investigate the ‘case. 
The P.S.I. Patel therefore could not 
have taken such a great risk in the 
presence of his superior officers, 
although the fact that the deceased 
Chhania Dhana had made ‘a dying 
declaration before Sariat Soma which 
had been deposed to by the eye witnes- 
ses as also by Sariat Soma, yet this fact 
is not mentioned in the F.I.R. Indeed 
if the F.I.R. was lodged in the village 
Dandi after due deliberations and 
consultation, the - complainant would 
have seen to it that this fact was also 
clearly incorporated in the F.LR. The 
omission of this material fact in the 
F.I.R. shows the bona fides of the com- 
plainant who appears to be so men- 
tally agitated that he did not even re- 
member to mention this fact in the 
F.LR. which was lodged immediately 
after the occurrence without the least 
possible delay. There is however, no 
reliable evidence from which an in- 
ference can be drawn that the F.LR. 
was not lodged at the police station 
Olpad but in the village Dandi. The 
finding of the learned Sessions Judge 
on this point is. therefore, complete- 
ly erroneous both in law and on fact 
and was rightly rejected. by the 
High Court.. 


“15. It was then urged by the 
learned counsel for the appellant that 
there was documentary evidence to 
show that the complainant after’ rea- 
ching Surat had made three lightning 
calls to Dandi which must have been 
necessitated by the report which the 
accused made before the police re- 
garding the hoarding of silver by the 
complainant party. This circumstance, 
in our opinion, is not all germane to 
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the murderous assault by the accused 
on the deceased Chhania Dhana. The 
lightning calls were ,made long after 
the occurrence had taken place. It is 
no doubt clearly proved in this case 
that the appellant had made some 
sort of a report at Surat Police Sta- 
tion which led to the recovery of sil- 
ver worth Rs. 34 lakhs from the 
creek ofthe sea-shore from the com- 
plainant and other persons. In these 
circumstances, even if the complainant 
long after the incident made these 
lightning calls from Surat that will 
neither falsify the taking place of 
the occurrence nor the evidence of 
Ratilal Deva and in fact is not at all 
relevant for decision of this case. 


16. It was then submitted that 
the alleged dying declaration by the 
deceased Chhania Dhana to Sariat 
Soma is a false piece of. evidence as 
it was not at all mentioned in the 
F.LR. It was also argued that accord- 
ing to the medical evidence the de- 
ceased would have died instantaneous- 
ly and well before Sariat Soma could 
have reached the spot and, therefore, 
the question of making any dying de- 
claration to Sariat Soma does not 
arise. This argument was also accept- 
ed by the learned Sessions Judge. It 
may be observed here that the learn- 
ed Sessions Judge appars to have dis- 
believed the entire evidence of the 
eye witnesses merely: on the ground 
that they deposed as 'to the alleged 
dying declaration. This was doubtless 
an absolutely wrong approach be- 
cause it is well settled: that the Courts 
should make an effort in disengaging 
the truth from falsehood. In these 
circumstances, therefore. even if the 
dying declaration on the part of the 
prosecution case be treated as un- 
necessary embellishment or orienta- 
tion in this case that will not detract 
from the testimony ofthe eye wit- 
nesses with respect to:the other. por- 
tion of their evidence to which they 
have deposed and regarding which 
they have not been shaken in cross- 
examination. Itis true that Sariat Soma 
categorically states that the deceased 
Chhania Dhana had made a dying de- 
claration before him to’ the effect that 
the appellant had fired the shots from 
his revolver and injuring the deceased 


and Naran and, therefore, this fact 
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was a very material one and in all 
probability should have been mention- 
el in the FIR. particularly when 
some minor details regarding how the 
bodies of the deceased and Naran were 
carried from the place of occurrence 
to Mitha Bava’s house. by the carriers 
were mentioned. Secondly the evidence 
of P.W. 6 the doctor clearly shows 
that having regard to the injuries 
received by the deceased Chhania 

Dhana the deceased would have died 
instantaneously within 3 or 4 minutes 
and at any rate he would not be ina 
position to make any statement to 
Sariat Soma. In view of these two cir- 
cumstances we are not inclined to ac- 
cept the testimony of the witness with 
respect to the dying declaration made 
by the deceased to Sariat Soma. We, 
however, do not mean to suggest that 
the evidence of Sariat Soma is false, 
but in view of the infirmities pointed 
out above, we feel that it is extreme- 
ly unsafe to rely upon. that part of 
the testimony. It is, however. well 
settled that merely because a portion 
of the testimony of a witness is not 
reliable, this is no ground to brush 
aside his entire evidence. The evidence 
of Sariat Soma on the point that he 
had seen the appellant running away 
with injuries on his head is undoubt- 
edly believable and is corroborated by 
the facts and circumstances of the 
case as pointed out by the High Court. 


17, It was lastly contended’ by 
the learned counsel. for the appellant 
that as the accused was found at 


Surat at 9 P.M. when he lodged the 


report against Ratilal Deva and others 
regarding the concealment of smug- 
gled silver, hence the accused could 
not have been present at the time’. of 
occurrence. In other words,. this was 
a sort of plea of alibi which was 


sought to be taken by ‘the appellant, 


There is, however, no evidence on the 


record to prove that the, accused ‘was - 


seen at Surat by the police’ officer at 
9 P.M. The evidence of Circle Inspec- 
tor Rijhsinghani clearly shows ‘that 
he saw the accused at about 10° P.M. 
The occurrence took place at Dandi a 
little before 9 P.M.. There was.ample 


time for the accused to have gone to` 


Surat by a jeep. It may be mentioned 
that it is admitted case of-the appel- 
lant that he went to Surat in a jeep 
and in. fact he. explained that he got 
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the injuries on his head because his 
jeep suddenly came to a stop in view 
of the crowded streets of Surat and 
his head dashed against the window- 
screen of the jeep. It is well settled 
that a plea of alibi has got to be pro- 
ved to. the satisfaction of the Court. 
In the- instant case there is absolutely| 
no evidence to show that the accused' 
could ever have reached Surat at 9 
P.M. Even in his statement made 
under S, 342 of the Code of Criminal 
Procedure while he says that he went 
to Nausari Bazar Police Chowky at 
Surat he does not say that he had 
reached Surat at 9 P.M. According to 
his statement on Febuary 20, 1971, at 
about 8 P.M. he was in his shop at 
Dandi when he came to know from 
certain persons that there was an al- 
tercation between Makan Dita. Dita 
Lala and others on the one side and 
Chhania Dhana, Naran Kala and 
others on the other near the house of 
Mitha Bava. Thereafter he started 
in jeep car with his driver. He does 
not state in his statement as to when 
and at what time he left Dandi for 
Surat.. In these circumstances, there- 
fore. there is absolutely no legal evi- 
dence to prove that he ever reached 


` Surat at about 9 P.M. or before that. 


On the other hand there is categorical 
evidence of witness Rijhsinghani that 
he had met him at 10 P.M. If this 
was so, then there was ample time for 
the accused to have fired at the de- 
ceased and Naran and then proceeded 
to Surat. 


= IR, Before E the case, we 
might. advert to two important cir- 
cumstances noticed by the High Court. 
In the first place the High Court was 
of the opinion that the F.LR. lodged 





by Ratilal Deva was inadmissible in 
-evidence because the telephonic call 


booked by the P.S.I. Patel to Surat, by 
which: he . conveyed the information 
that the appellant had killed twe per- 
sons by firing at them would consti- 
tute the first information within the 
meaning of Section 154 of the Code 
of Criminal Procedure and the state- 
ment made by the complainant. before 
the police subsequent to that would 
be hit by Section 162 of the Code of 
Criminal Procedure. We are, how- 
ever.. unable to- agree with the view 
taken by the High Court.on this point: 
It: is true that under 5.. 154 of the 
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Code the first information is the ear- 
liest report made to the police officer 
with a view to his taking action in the 
matter. In the instant case, the com- 
plainant had made the report regard- 
ing the occurrence having taken place 
to the P.S.I. Patel, who. however, be- 
fore reducing it into writing, by way 
of abundant caution, tried to seek 
further instructions from the main 
Police Station at Surat and that 
is why he had booked a ‘call to 
Surat. The message given to the 
Surat Police Station was too cry- 
ptic to constitute a first infor- 
mation report within the meaning of 
Sec, 154 of the Code and was meant 
to be only for the purpose of getting 
further instructions. Furthermore, 
the facts narrated to the P.S.I. Patel 
which were reduced into writing a 
few minutes later undoubtedly con- 
stituted the first information report 
in point of time made to the police. 
in which necessary facts were given. 
Tn these circumstances, therefore, we 
are clearly of the opinion that the 
telephonic message to the Police Sta- 
tion at Surat cannot constitute the 
FIR. and the High Court was in error 
in treating the F.LR. lodged in the 
present case -as inadmissible in evi- 
dence. 


19. Secondly the High Court 
relied on a complaint made by the ac- 
used before the police during the 
course of investigation which consti- 
tuted his defence before the police. 
This is Ext. 102. The Sessions Judge 
held that this report was admissiable 
in evidence as it was not hit by 
Section 162 of the Code of Criminal 
Procedure, but held it to have been 
given under duress. The High Court 
has. however, held that ‘as the comp- 


laint was regarding a different matter - 


it was not hit by Section 162 of the 
Code and was clearly admissible in 
evidence and ‘accordingly ` the state- 
ments made in this document have been, 
used. by. the High Court in its judg- 
ment, Here also we feel that the High 
Court has committed an error of law.’ 
Waving réad the contents of Ext. 102 
we ave satisfied that they are closely 
connected with the facts of the present, 
esse which form the sub] ect-matter of 
the F.¥.R. in this case. It is admitted on 
mil hands that.the accused had given’ 
this statement to the police after the 
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investigation into the F.I.R. lodged by 
Ratilal Deva had already started and 
this was, therefore, clearly a statement 
made by the accused the course of 
investigation and erefore hit by 
Section 162 of the , Code.The High 
Court was, therefore, not right in 
holding that Ext. 102! was admissible 
in evidence. We have, therefore, comp- 
letely excluded this document from 
consideration. | 

20. Finally on la consideration 
of the evidence we find ourselves in 
complete agreement with the reasons 
given by the High Court which has 
pointed out that the e of the ac- 
cused appears to have been revealed 
at all important stages. The eye wit- 
nesses narrated the incident to Mitha 
Bava and Sariat Soma’ who arrived at 
the spot to whom the name of the ac- 
cused as the assailanti was revealed 
even before going to | Olpad Police 
Station. The occurrence was narrated 
to Gamelsinh who is an independent 
witness who in his statement fully 
supported the version of the eye wit- 
nesses. The accused himself when ar- 
rested was: bare-headed and bare- 
footed and the explanation given for 
the injury he received on his head 
has rightly been found by the High 
Court as unconvincing! On the other 
hand the explanation given by the 
prosecution witnesses that the accus- 
ed may have dashed against the pro- 
jected corrugated iron: sheets which 
were lying near the passage through 
which the accused fled away appears 
to be more probable and supported by 
the evidence of some witnesses exa- 
mined by the prosecution.: A perusal 
of the judgment of the High Court 
clearly. reveals that it ‘has fully con- 
sidered ‘all the reasons ‘given ‘by the 


learned Sessions Judge: as also , the 
circumstances relied upon by him and: 
after displacing the circumstances it 


has overruled the reasons on cogent 
grounds. aE | | 


— Oe tt Was Rear - Mr Sen‘ 
that - this was” clearly a case where 


another view'on the evidence was 
possible and, therefore.’ the order: of 
acquittal passed by the learned Ses- 
sions Judge ought not to ` ‘have’ been 
disturbed. On going through the evi- 


dence and considering the circumstan-' 


ces in the present case and in the 


K 
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light of the arguments advanced be- 
fore us, we are fully satisfied that this 
is not a case in which another reason- 
able view could be possible. On the 
other hand we feel that the judgment 
of the learned Sessions J udge was 
manifestly perverse and wholly un- 
reasonable and was largely based on 
pure speculation, surmises and con- 
jectures. Most of the reasons which 
the learned Sessions Judge gave for 
rejecting the prosecution case were 
not only against the weight of the 
evidence, but also illusory and artifi- 
cial as pointed out by the High Court. 
We feel that on a proper appreciation 
of the evidence led by the prosecu- 
tion case in this case, the oniy view 
which is possible is the one which has 
been taken by the High Court. We, 
therefore, find ourselves in complete 
agreement with the judgment of the 
High Court and hold that the High 
Court was fully justified in reversing 
the order of acquittal passed by the 
learned Sessions J udge. 


22. For the reasons given above, 
the conviction and sentences passed 
on the appellant are affirmed and the 
appeal is dismissed. 


Appeal dismissed. 
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Natabar Parida and others, Ap- 
pellants v, State of .Orissa. eee 
‘dent. 

Criminal Appeal No: 359 of 1974, 
D/- 16-4-1975, 

(A) Criminal P. C. (1898), Ss, 344 
and 167 — Power of remand —- Posi- 
tion under old and new- Codes com- 
pared. 

Under. the ‘Old Code the Magis- 
trate was given the power under. Sec- 
tion 344 to remand an accused to jail 
custody as the section was also appli- 
cable to cases in which. process of in- 

vestigation and ‘eolléction of evidence 
was going on. In other words, the 
power of remand by the Magistrate 
during the process of investigation 
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and collection of evidence was an in- 
tegral part of the process. The power 
was meant to be exercised, whenever 


‘necessary. to aid the investigation and 


collection of further evidence. 
(Para 7) 
Under the new Code no police 
officer can detain a person in custody, 
arrested without a warrant. for a 
period. longer than 24 hours as men- 
tioned in Section 57 corresponding 
to Section 61 of the Old Code. Sec- 
tion 167 occurring in Chapter XII 
bearing the heading’ “Information to 
the police and their powers to inves- 
tigate” — the same as in Chapter XIV 
of the Old Code — has made some 
drastic departure. Similar is the posi- 
tion in regard to Section 309 of the 
New Code corresponding to Section 
844 of the Old Code. (Para 8) 


It may be emphasised that the 
Court will have no inherent power of 
remand of an accused to any custody 
unless the power is conferred by law. 
The assumption of the High Court. 
without reference to Section 344 of 
the old Code that suchapower exis- 
ted is not correct. Case law discussed 
ae Cri LJ 853 (Ori) Reversed. 

(Para 5) 

B®) ‘Criminal P. C. {1974), Ss. 167 
{2) Proviso (a). 484 and 428 — Inves- 
tigation started before new Code came 
into force — Benefit under S., 167 (2) 
Proviso (a) is not available. (Criminal 
P.C. (1898), Sections 167 and 344). 


During the pendency of the in- 
vestigation which started before com- 
ing into force of the new Code the ac- 
cused cannot press into service Pro- 
viso (a) to S. 167 (2) and claim to be 
released on bail as a matter of right. 

(Para 9) 


Unlike the wordings of Section 428 
the language of Section 167 (1) which 
will govern sub-section (2) -also, is 
“whenever any person is arrested”, 
suggesting thereby that the section 
would be attracted when the arrestis 
made after coming into force of the 
Act. While the expression used 
in Section 428 is “where an ac- 
cused person has, on a been 
sentenced....... 

It -may be added that in spite ‘of the 
phrase “is arrested”: occurring in Sec- 
tion’ 167. (1). since the Old Code has 
been repealed. by sub-section (1) of 
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Section 484 of the New Code, the pro- 
vision would have applied. a fortiori, 
if the savings provided in sub-sec. (2) 
would not have applied to the situa- 
tion like the one in question. In the 
circumstances cl. (a) of S. 484 (2) does 
apply. 1975 Cri LJ 853 (Ori) Affirmed. 
(Para 9) 

Cases Referred: Chronological Paras 
AIR 1975 SC 164 = 1975 Cri LJ 182 
9 


AIR 1972 SC 711 = (1972) 1 SCC 564 
=1972 Cri LJ 505 - 6 
AIR 1971 SC 186 = (1970) 3 SCC 501 
=1971 Cri LJ 253 6 
AIR 1964 Ker 232 = (1964) 2 Cri LJ 
300 5 
AIR 1960 Madh Pra 135 = 1960 Cri LJ 
608 5 
AIR 1956 Orissa 129 = 1956 Cri LJ 
909 5 
AIR 1955 All 521 = 1955 Cri LJ ne 


1955 BLJR 323 9 
AIR 1949 Cal 143 = 50 Cri LJ 231 5 


M/s. Sharad Manohar, R. N. Nath 
and V. N. Ganpule, Advocates, for 
Appellants; Mr. Gobind Das, Sr. Advo- 
cate, (Mr. B. Parthasarathi, Advocate, 
with him) for Respondent. 


Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:-— An occurrence 
took place on the 8th of March, 1974 
at a place situated in the District of 
Cuttack, Orissa. First Information Re- 
port was lodged on the 9th March, 74 
and a police investigation started in 
connection with the offences alleged 
to have been committed under Sec- 
tions 147, 148, 307, 302 simpliciter as 
also with the aid of Section 149 of the 
Indian Penal Code. The four appel- 
lants in this appeal by special leave 
were arrested by the police in the 
course of the investigation on the 
10th March and four others who- have 
' been enlarged on bail by the Sessions 
Judge of Cuttack were arrested on 
the 14th March. They were produced 
before the Magistrate who remanded 
them to jail custody from time to 
time. The learned Sessions Judge re- 
leased on bail four of the accused but 
refused to grant bail to. the’. appel- 
tants, An argument based upon pro- 
viso {D to sub-section (2) of Sec. 167 
of the Code of Criminal Procedure, 
1973 (Act: No. 2 of 1974) — herein- 
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‘after referred to as the New Code, 


was rejected by the : Sessions. Judge 
relying on the saving clause (a) of 
sub-section (2) of Section 484. 

2. The appellants approached 
the Orissa High Court and pressed 
their cases for releasing them on bail 
on merits as well as'on the ground 
of the provision of law aforesaid con- 
tained in the New Code. A Bench of 
the High Court by its order dated the 
6th August, 1974 has repelled the 
arguments put forward on behalf of 
the appellants and dismissed their 
application for bail. They have filed 
the present appeal by special leave 
of this Court. 


a. This Court is not expected 
to examine afresh the question of re- 
leasing the appellants on bail on 
merits. But the question for consi- 
deration is whether the appellants are 
entitled to be released on bail under 
the proviso (a) of Section 167 (2) of 
the New Code. . 

4. The New Code came into 
force on and from the ist of April, 
1974. Section 484 (1)i repealed the 
Code of Criminal Procedure, 1898 — 


' hereinafter called the | Old Code. But 


there were certain saving clauses en- 
grafted in sub-section: (2); the rele- 
vant clause (a) would|be adverted to 
hereinafter in this judgement. Before 
doing so it is necessary to appreciate 
the position of law in! relation to the 
power of remand by; a Magistrate 
during the course of ‘investigation of 
a case by the police. k 

5e A person arrested without 
warrant could not be! detained by a 
police officer for a period exceeding 24 
hours as provided in Section 61 of the 
Old Code. Section 167 (1) required the 
police officer to forward the accused 
to the nearest Magistrate if the in- 
vestigation could not | be completed 
within the period of 24 hours fixed by 
Section 61 and if there were grounds 


for believing that the: accusation or. 


information was well-founded. Sub: 
section (2) provided: |` | 

“The Magistrate to whom an ac- 
cused person is forwarded under this 
section. may, whether he has or has 
not jurisdiction to try'the case, from 
time to time authorise the detention 
of the accused in such custody ads such 
Magistrate thinks fit. for a term not 
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exceeding fifteen days in the whole. 
If he has not jurisdiction to try the 
case or commit it for trial, and consi- 
ders further detention unnecessary, 
he may order the accused to be for- 
warded to a Magistrate having such 
jurisdiction:” - 

The Magistrate to whom the accused 
was forwarded could remand him to 
police custody or jail custody for a 
term not exceeding 15 days in the 
whole under Section 167 (2). Even the 
Magistrate who had jurisdiction to 
try the case could not remand the ac- 
cused to any custody beyond the 
period of 15 days under Section 167 
(2) of the Old Code. There was no 
other section which in clear or ex- 
press language conferred this power 
of remand on the Magistrate beyond 
the period of 15 days during the pen- 
dency of the investigation and before 
the taking of cognizance on the sub- 
mission of Charge-Sheet. Section 344, 
however, enabled the Magistrate to 
postpone the commencement of any 
enquiry or trial for any reasonable 
cause, The explanation to Section 344 
of the Old Code read as follows: 


“If sufficient evidence has been 
obtained to raise a suspicion that the 
accused may have committed an off- 
ence, and it appears likely that further 
evidence may be obtained by a re- 
mand, this is a reasonable cause for 
a remand.” 


Various High Courts had taken the 
view that a Magistrate having juris- 
diction to try a case could remand an 
accused to jail custody from time to 
time during the. pendency of the 
investigation in exercise of the power 
under Section 344; to wit, The Super- 
intendent and Remembrancer of Legal 
Affairs, Government of West Bengal 
v. Bidhindra Kumar ‘Roy, AIR 1949 
Cal 143 = (50 Cri LJ 231); Chandra- 
dip Dubey v.. The State, 1955 BLJR 
323; -Dukhi:v. State. ATR 1955 All 521 
=(1955 Cri LJ 1305): Shrilal Nand- 
ram v. R. R. Agrawal,, AIR 1960 Madh 
. Pra 135 = (1960 Cri LJ 608) and 
State-of- Kerala v. Madhavan  Kuttan, 
AIR 1964 Ker 232 = (1964-2 Cri LJ 
300). A contrary view was taken by 
the Orissa High Court in the case of 
Artatran -‘Mahasuara v. State of Orissa 
{ATR 1956 Orissa 129 = (1956 Cri LJ 
909). It may be emphasised here 
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that the Court will have. no jlaherent 
power of remand of an accused to any 
custody unless the power is conferred 
by’ law. In the order under appeal the 
High Court without reference to Sec- 
tion 344 of the Old Code, seems to 
have assumed that such a power exis- 
ted.. That is not correct. 


6. There are two decisions of 
this Court affirming the view ex- 
pressed by majority of the High Courts 
and overruling the one taken by the 
Orissa High Court in the case refer- 
to above. In A. Lakshmanrao v, Judi- 
cial Magistrate, First Class Parivati- 
puram (1970) 3 SCC 501 = (AIR 1971 
SC 186 = 1971 Cri LJ 253) an argu- 
ment was advanced that Section 344 
falling in Chapter 24 of the Old Code 
which contained general provisions as 
to enquiries and trials could not ap- 
ply to a case which was at the stage 
of investigation and collection of evi- 
dence only. Dua, J. delivering the 
judgment on behalf of this Court re- 
pelled the argument thus at p. 506. 
(of SCC) = (at p. 191 of AIR): 


“This argument’ appears to us to 
be negatived by the express language 
both of: sub-section (1-A) and the ex- 
planation.. Under ‘sub-section (1-A) 
the commencement of the inquiry or 
trial can also be postponed. This clear- 
ly ‘seems to refer to the stage prior 
to the commencement of the inquiry. 
The explanation makes it clear be- 
yond doubt that reasonable cause as 
mentioned in sub-section (1-A) inclu- 
des the likelihood of obtaining fur- 
ther evidence during investigation by 
securing a remand. The language of 
Section 344 is unambiguous and clear 
and the fact that this section occurs 
in Chapter 24 which contains general 
provisions as to inquiries’ and trials 
does not justify a strained construc- 
tion.” 7 


In Gouri Shankar Jha. v. The State of 

Bihar, (1972) 1 SCC 564 = (AIR 1972 

SC 711 = 1972 Cri LJ 505) Shelat, J. 

delivering the judgment on behalf of 

the Court has said at p. 569 or SCC) 
= (at p. 715 of AIR): > 


“In cases falling under See. 167, a 
magistrate undoubtedly can order 
custody for a period at the most of 
fifteen days in the whole and such 
custody can be either police or jail 
custody. Section 344, on the other 
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hand, appears in Chapter XXIV which 
eais with inquiries and trials. Fur- 
ther, the custody which it speaks of 
is not such custody as the magistrate 
thinks fii as in Section 167, but only 
jail custody, the obiect being that 
once an inquiry or a trial begins it is 
not proper to let the accused remain 
under police influence. Under this 
section, a magistrate can remand an 
accused person to custody for a term 
not exceeding fifteen days at a time 
provided that sufficient evidence has 
been collected to raise a suspicion that 
such an accused person may have 
committed an offence and it appears 
likely that further evidence may be 
obtained by granting a remand.” 


-Further says the learned Judge at 
p. 570 (of SCC) = (at p. 716 of AIR): 


“The fact that Section 344 occurs 
in the Chapter dealing with inquiries 
and trials does not mean that it does 
not apply to cases in which the pro- 
cess of investigation and collection of 
evidence is still going on.” 


7. It would thus be seen that 
under the Old Code the Magistrate 
was given the power under Sec. 344 
to remand an accused to jail custody 
as the section was also applicable to 
cases in which process of investiga- 
tion and collection of evidence was 
going on. In other words, the power 
of remand by the Magistrate during 
the process of investigation and col- 
lection of evidence was an integral 
part of the process. The power was 
meant to be exercised. whenever nece- 
ssary, to aid the investigation and 
collection of further evidence. 


8. Let us now examine the 
position of law under the New Code. 
No police officer can detain a person 
in custody arrested without a warrant, 
for a period longer than 24 hours as 
mentioned in Section 57 corresponding 
to Saction 61 of the Old Code. 
Section 167 occurring in chapter XH 
bearing the heading “Information to 
the police and their powers to in- 
vestigate” the same as in chapter XIV 
of the Old Code—has made some dra- 
stic departure. Similar is the posi- 
tion in regard to Section 309 of the 
New Code corresponding to Sec. 344 
of the Old Code. While retaining the 
provision of forwarding the accused 
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to the nearest Magistrate (of course 
under the New Code ito the Judicial 
Magistrate), and while authorising 
the Magistrate to remand the accused 
to either police or judicial custody 
for a period not exceeding 15 days, 
Aa (a) has been added in these 
erms: 


“Provided that— ; 


(a) the Magistrate’ may authorise 

detention of the accused person, other- 
wise than in custody of the police, be- 
yond the period of fifteen days if he 
is satisfied that adequate grounds 
exist for doing so, but no Magistrate 
shall authorise the detention of the 
accused person in custody under this 
section for a total period exceeding 
sixty days and on the expiry of the 
said period of sixty days, the accused 
person shall be released on bail if he 
is prepared to and does furnish bail; 
and every person released on bail 
under this section shall be deemed to 
be so released under the provisions of 
Chapter XXXIII for the purposes of 
that Chapter;” 
The expression “the a in 
the proviso would mean the Magis- 
trate having jurisdiction to try the 
ease. Section 309 (2) says: 


“If the Court, after taking cogni- 
zance of an offence, or commence- 
ment of trial, finds it; necessary or 
advisable to postpone the commence- 
ment of, or adjourn, any inquiry or 
trial, it may. from time to time, for 
reasons to be recorded, postoone or 
adjourn the same on such terms as it 
thinks fit, for such time as it consi- 
ders reasonable, and may by a war- 
rant remand the ace if in cus- 


tody: oy 


Although the expression - ‘reasonable 
cause’ occurring in sub-section (1A) of 
Section 344 is nowhere to be found 
in Section 309 of the New Code, the 
explanation to Section ‘344 of the Old 
Code has been retained as Explana- 
tion 1 to, Section 309 in the identical 
language. The law as engrafted in 
proviso ‘(a) to Section 167 (2) and Sec- 
tion 309 of the New Code confers the 
powers of remand to jail custody du- 
ring the pendency of 'the investiga- 
tion only for the former and not 
under the latter. Section 309 (2) is at- 
tracted only after cognizance of an 
offence has been taken or commence- 
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ment of trial has proceeded. In sucha 
situation what is the purpose of Ex- 
planation-I in Section 309 is not quite 
clear. But then the command of the 
Legislature in proviso (a) is. that the 
accused person has got to be released 
on bail if he is prepared to and does 
furnish bail and cannot be kept in 
detention beyond the period of 60 
days even if the investigation may 
still be proceeding. In serious offences 
of criminal conspiracy — murders, 
dacoities, robberies by inter-state 
gangs or the like. it may not be pos- 
sible for the police, in the circums- 
tances as they do exist in the various 
parts of our country, to complete the 
investigation within the period of 60 
days. Yet the intention of the Legis- 
lature seems to be to grant no discre- 
tion to the court and to make it obli- 
gatory for it to release the accused 
an bail. Of course, it has been pro- 
vided in proviso (a) that the accused 
released on bail under Section 167 
will be deemed to be so released under 
the provisions of Chapter XXXIII and 
for the purposes of that Chapter. That 
may empower the court releasing him 
on bail, if it considers necessary so to 
do, to direct that such person be 
arrested and committed to custody as 
provided in sub-section (5) of S. 437 
occurring in Chapter . It is 
also clear that after the taking of the 
cognizance the power of remand is to 
be exercised under Section 309 of the 
New Code. But if it is not possible to 
lcomplete. the investigation within a 
‘period of 60 days then even in serious 
and ghastly types of crimes. the ac- 
‘cused will be entitled to be released 
lon bail. Such a law may be a “para- 
dise for the criminals,” but surely it 
would not be so, as sometimes it is 
supposed to be. because of the courts. 
It would be so under the command of 
the Legislature. Se 


9. But the question in. this 
case is whether during the pendency 
of the investigation which started be- 
fore coming into force of the New 
Code the appellants can press . into 
service proviso (a) to Section 167 (2) 
of that Code and claim to be released 
on bail as a matter of right when they 
are prepared to furnish bail. The ans- 
wer to this question depends on the 
interpretation of Sections 167 and 484 
ofthe New Code. Unlikethe wordings 
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of. Section 428 the language. of Sec- 
tion 167 (1) which will govern sub- 
section (2) also, is — “whenever any 
person is arrested’, suggesting there- 
by that the section would be attract- 
ed when the arrest is made after 
coming into force of the Act. While 
the expression used in Section 426 is 
“where an accused person has, on 
.” Inter- 
preting such a phrase it has been 
held in the case of Mr. Bouchar 
Pierre Andre v. Superintendent, Cen- 
tral Jail, Tihar.New Delhi. AIR 1975 
SC 164=(1975 CriLJ 182) by Bhagwati 
J. delivering the judgment of this 
Court at p. 166 (of AIR) = (at 
p. 184 of Cri LJ: ' 

“This section, on a plain natural 
construction of its language, posits for 
its applicability a fact situation 
which is described by the clause 
"Where an accused person has on con- 
viction, been sentenced to imprison- 
ment for a term”. There is nothing in 
this clause which suggests, either ex- 
pressly or by necessary implication, 
that the conviction and sentence must 
be after the coming into force of the 
New Code of Criminal Procedure.” 
We may, however, hasten to add that 
in spite of the phrase “is arrested”? oc- 
curring in Section 167 (1), since the 
Old Code has been repealed by sub- 
section (1) of Section 484 of the New 
Code, the provision would - have ap- 
plied, a fortiori, if the savings provi- 
ded in sub-section (2) would not have 
applied to the situation with which 
we are concerned in this case. In our 
judgment clause (a) of sub-section (2) 
of Section 484. does apply. It reads as 
follows: 

“Notwithstanding such repeal, — 

- (a) If immediately, before the 
date on which this Code comes into 
force, there is any appeal, application, 
trial, inquiry or investigation pending 
then, such appeal, application, trial. 
inquiry or investigation shall be dis- 
posed of, continued, held or made, as 
the case may be, in accordance with 
the provisions of the Code of Crimi- 
nal Procedure 1898. as in force im- 
mediately before such commencement, 
(hereinafter referred to as the Old 
Code), as if this Code had not come 
into force:” l 
Immediately before the ist day of 
April, 1974 the investigation of this, 
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case was pending. Saving clause (a) 
therefore enjoins that the said inves- 
tigation shall be continued or made in 
accordance with the provisions of the 
Old Code. The police officer, there- 
fore, making the investigation has to 
continue and complete it in accord- 
ance with Chapter XIV of the Old 
Code. Section 167 of that Code could 
not enable the Magistrate to remand 
the appellants to. jail custody during 
the pendency of the investigation. The 
police could seek the help of the 
Court for exercise of its power of re- 
mand under Sec. 344, bringing it to 
the notice of the Court that sufficient 
‘evidence had been obtained to raise a 
‘suspicion that the appellants may have 
committed an offence and there will þe 
-hindrance to the obtaining of further 
evidence unless an order of remand 
was made. As we have said above, in- 
voking thepower of the Court under 
S. 344 of the Old Code by the In- 
vestigating officer would be a part of 
the process of investigation which is 
to be continued and made in accorda- 
ance with the Old Code. That being 
so. we hold that the appellants in 
this case cannot claim to be released 
under proviso (a) to Section 167 (2) of 
the New Code: 
14. In the result the appeal 
fails and is dismissed. 
~ Appéal dismissed. 


l 
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(A) Maharashtra Co-operative So- 
cieties Act, 1960 (24 of 1961), Ss. 31. 
29 and 47 — Civil P.C. (1908), S. 60— 
Flat in a Tenant Co-partnership Hous- 
ing Society registered under the Act 
— Flat can be attached and sold in 
execution of a decree against the al- 
lottee. (1974) 76 Bom LR 375 Revers- 
ed. (Maharashtra Co-operative Socie- 
čeg Rules (1961), Rule 24). 
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1539 of 1974, 


R. H. Shah v. H. J. Joshi B ALR 


A flat in a tenant co-partnership 
housing society under !the Maharash- 
tra Co-operative Societies Act is liable 
to attachment and sale in execution 
ofa decree againsta member in whose 
favour or for whose benefit the same 
has been allotted by the Society. The 
right to occupy a flat of this type, as- 
sumes significant importance and ac- 
quires under the law a stamp of trans- 
ferability in furtherance of the in- 
terest of commerce. ‘In absence of 
clear and unambiguousilegal provisions 
to the contrary, it will not be in public 
interest nor in the ` interest of com- 
merce to impose a ban on saleability 
of these flats by a tortuous process of 
reasoning, The prohibition, if inten- 
ded by the legislature, must be in ex- 
press terms. (1974) 76, Bom LR 375 
Reversed, , (Paras 18. 19) 

} 


There is no absolute prohibition 
in the Act or in the Rules or in the 
Bye-laws against transfer of interest 
of a member in the property belong- 
ing to the Society. The only transfer 
which is void under the Act is one 
made in contravention: of sub-sec. (2) 
of Section 17. | (Para 17) 


4 

The flat is owned by the Society 
and the allottee has a right or interest 
to occupy the same. There is nothing 
in the language of Section 31 to indi- 
cate that the right to occupation 
which is the right to be sold in auc- 
tion is not attachable in execution of 
the decree. There is nothing in: Sec- 
tion 31 to even remotely include a 
prohibition against attachment or sale 
of the aforesaid right to occupation of 
the flat. : (Paras 17, 18) 


The. only restrictions under Sec- 


tion 29 (2) are that the member may 
not transfer his interest in the pro- 
perty prior -to one year’ and the trans- 
fer is made to an existing member of 
the Society or to a person whose ap- 
plication for membership has been 
accepted by the Society. It is true 
that by-law 71D says that a member 
to whom a tenement is allotted shall 
not assign or underlet, 'vdacate or. part 
with the possession of the tenement or 
any part thereof without the previous 
consent in writing of | the Managing 
Committee, but there is nothing to 
show that contravention of this by- 
law makes the assignment void under 
the Act unlike in the case of a transfer 
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being void under Section 47 (3). There 
is no impediment to ratification of the 
assignment by the Committee parti- 
cularly in view of the legal position 


arising out of the conjoint effect of 


Section 29, rule 24 and bye-law 9. 
Section 29 read with rule 24 shows 
that there is no prohibition as such 
against transfer of a share to a 
member or evento a non-member if he 
consents to be a member and makes 
an application for membership by pur- 
chasing five shares as provided under 
bye-law 9. (Para 18) 


Attachment and sale being valid. 
it will be for the auction-purchaser 
first to obtain membership of the 
society and the Court before confirma- 
tion of the sale will insist upon his 
membership of the society which it 
would not be unreasonable to assume, 
will be granted by the society in the 
ordinary course unless there are co- 
gent and relevant reasons for not doing 
so. The fact that at the time of auc- 
tion-sale the purchaser was not a mem- 
ber of the Society would not in law 
affect the saleability or prior attach- 
ment of the property in execution of 
the valid decree. (Para 22) 


There is no absolute prohibition 
against transfer of a right to occupa- 
tion of the flat or even to transfer a 
share. The auction-purchaser is pre- 
sumed to know the limitations under 
which he has purchased the right to 
occupy the- flat in court auction. If 
ultimately the Society turns down his 
application for membership (which of 
course cannot be done except for valid 
reasons) it is upto him to take such 
course of action as available under 
the law. Such a remote contingency, 
per se. will not make the particular 
right of the judgment-debtor in the 
flat non-attachable or non-saleable. 

) (Para 23) 


Further, as the right to occupation 
of a flat is property both attachable 
and saleable, specific non-inclusion of 
a particular species of property under 
Section 60 is not of any consequence 
if it is saleable otherwise. (Para 24) 


M/s. B. R. Zaiwala. D. R. Zai- 
wala, K. J. John and J. B. Dadachan- 
ji, Advocates, for Appellant; Mr. P. K. 
Chatterjee, Sr. Advocate, A.. C., (Mr. 
D. P Mukherjee. - Advocate, A. C.. 
with him), for Respondent. Mr. G. L. 
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Sanghi, Sr. Advocate (Mr. H. K. Furi, 
Advocate, with him) for Shri Surya- 
kant N. Sangani (Purchaser). 


Judgment of the Court was deli- 
vered by 


GOSWAMI, J.:—— This appeal in 
forma pauperis raises an important 
question of law: Is a flat in a tenant 
co-partnership housing society under 
the Maharashtra Co-operative Societies 
Act, 1960 liable to attachment and 
sale in execution of a decree against 
a member in whose favour or for 
whose benefit the same has been al- 
lotted by the society? 


2. We may briefly note the 
facts: The appellant is the decree-hol- 
der. He obtained a money decree 
against the respondent judgment-de- 
btor and took a warrant of attach- 
ment of flat No. 9 of Paresh Co-opera- 
tive Housing Society Limited at San- 
tacruz, Bombay. This flat (described 
as ownership flat in common par- 
lance) was attached on August 8, 1970 
and a warrant of attachment was ser- 
ved on the judgment-debtor while he 
was in jail in Rajkot. In due course 
a sale proclamation was also issued 
in respect of the flat while the judg- 
ment-debtor was yet in jail. At this 
stage of the proceedings, the judg- 
ment-debtor’s brother, Hasmukh J. 
Joshi (for brevity Hasmukh) took out 
a chamber summons challenging the 
execution on the ground that the flat 
did not belong to the judgment-debtor 
but belonged to him and to the judg- 
ment-debtor’s wife and that the at- 
tachment should be raised. His cham- 
ber summons was made absolute but 
in appeal the order was set aside and 
the matter was remanded. The afore- 
said chamber summons was. however, 
finally dismissed on September 30, 
1971. Hasmukh did not take any fur- 
ther action against the rejection of 
his claim to the property. After com- 
ing out of the jail. the judgment-de- 
btor filed a suit some time in 1972 to 
set aside the decree. He, however, 
could not secure an order for injunc- 
tion to prevent the execution of the 
decree and the suit is pending. The 
flat was offered for sale and was pur- 
chased in auction by one Bhupendra 
N: Shah for a sum of Rs. 24,000/-. 
The sale, however, is not yet con- 
firmed.. Subsequently -a new plea was 
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taken by the judgment-debtor, This 
time he filed a chamber summons on 
March 28; 1972, praying for the dis- 
missal of the execution petition filed 
by the decree-holder and for setting 
aside the warrant of attachment and 
proclamation of sale on the round 
that the flat being a flat in a coopera- 
tive housing society was not liable to 
attachment and sale, It was also sta- 
ted that he had no saleable interest 
in the said property under Section 60. 
Civil Procedure Code, and therefore. 
it was not liable to attachment. The 
Judge, City Civil Court, Bombay, dis- 
missed the chamber summons. The 
learned single Judge, Bombay High 
Court, however, in appeal allowed 
the claim and made the summons ab- 
solute by directing that the attach- 
ment and sale of the flat being illegal 
be set aside. The appellant preferred 
a Letters Patent Appeal before the 
Bombay High Court without success 
and the decision of the learned Single 
Judge was affirmed. Hence this ap- 
peal by special leave. 


3. The flat in question is ad- 
mittedly owned by the 


(briefly the Society). Originally this 
flat stood in the name of one Ramesh 
Hariram Chande and his wife. It is 
not disputed before us and it has been 
so held by the court in the claim case 
by the judgment-debtor’s brother that 
the respondent purchased the flat 
benami in the name of his brother 
Hasmukh and his wife Shashikala. 
Although. therefore, the respondent 
is not a registered holder of the flat, 
it is clear that the flat is held by his 
brother and his wife on behalf of the 
respondent. This is to be noted as 
Section 60, Civil Procedure Code, 
reaches a benami holding. It may also 
be noted that the respondent is now 
fighting the case on the basis that the 


right to occupy the flat in question is. 


his property which is not liable to 
attachment and sale. We should also 
note here that after the High Court 
invalidated the attachment and sale, 
the flat was purchased by one Surya- 
kant N; Sangani (briefly Suryakant) 
həving acquired the shares in the 
Society from Hasmukh and Shashi- 
kala. It is said that on the joint appli- 
cation of Shashikala and ‘Suryakant. 


Paresh Co-. 
operative Housing Society Limited. 


i 
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the shares were transferred to the lat- 
ter on or about May 15. 1974, 


4. The appeal came up for 
hearing earlier and when it was found 
that the respondent was not repre- 
sented the court issued notice to the 
purchaser, Suryakant and also direct- 
ed for appointment of an amicus 
curiae. Mr. Chatterjee 'has now ap- 
peared before us as amicus curiae and 
the purchaser has also entered ap- 
pearance through Mr. \Sanghi, Ulti- 
mately. however, we did not hear Mr. 
Sanghi, as we are concerned in this 
appeal only with the question of at- 


tachability and saleability which is a . 


condition prior to the purchase of the 
property by Bhupendra N. Shah, Mr. 
Sanghi, therefore, had to retire from 
the appeal. 


5. The point that arises for 
consideration in this appeal, as stated 
earlier, is whether the right of the 
judgment-debtor, who claims the right 
to occupation of flat No. 9, is liable 
to attachment and sale! in execution 
of a decree. Before we, proceed fur- 
ther it is necessary to go through the 
relevant provisions of the Maharash- 
tra Co-operative Societies Act. 1960 
(briefly the Act). The Maharashtra 
Co-operative Societies! Rules, 1961 
(briefly described as the Rules) and 
the Bye-laws of the Society. The ‘Act 
was passed in the year 1961 to ‘con- 
solidate and amend the law relating 
to co-operative societies in the State of 
Maharashtra. | 


6. Section 2 of the Act con- 
tains the definitions. By Section 2 (5) 
‘by-laws’ means bye-laws registered 
under this Act and for the time being 
in force, and includes registered am- 
endments of such by-laws”. By Sec- 
tion 2 (11) ‘“‘dividend’ means the 
amount paid, out of the profits of a 
society, to a member in proportion to 
the shares held by him.” By Sec. 2 (16) 
“ ‘housing society’ means a society the 
object of which is providing its mem- 
bers with dwelling. houses”. By Sec- 
tion 2 (19) ‘member’ means a person 
joining in an application for the re- 
gistration of a co-operative society 
which is subsequently registered: ora 
person duly admitted’ to member- 
ship of a society after registra- 
tion, and includes ‘a . nominal,. as- 
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sociate or sympathiser member”. By 
Section 2 (19) (b) “ ‘associate mem- 
ber’ means a member who holds 
jointly a share of a society with 
others. but whose name does not 
stand first in the share certificate”. 
By Section 2. (19) (c) “ ‘nominal, mem- 
ber’ means a person admitted to mem- 
bership as such after registration in 
accordance with the bye-laws’”. By 
Section 2 (21) “‘prescribed’ means 
prescribed by rules’. By Section 2 
(31) “ ‘working capital’ means funds 
at the disposal of a society inclusive 
of paid up share capital, funds built 
out of profits, and money raised by 
borrowing and by other means”. 


‘fF By Section 4 “a society, 
which has as its objects the promo- 
tion of the economic interests or gene- 
ral welfare of its members, or of the 
public, in accordance with coopera- 
tive principles, or a society establish- 
ed with the object of facilitating the 
operations of any such society, may 
be registered under this Act: 


Provided that. no society shall be 
registered if it is likely to be eco- 
nomically unsound. or the registra- 
tion of which may have an adverse 
effect on development of the coopera- 
tive movement’. 


8. Chapter III of the Act- deals 
with members and their rights and 
liabilities. Section 22 with which this 
chapter opens provides how a person 
may become a member. For example 
by Section 22 (1A) subject to the pro- 
visions of Section 24, an individual 
competent to contract under the 
Indian Contract. Act may be admitted 
as a member. By Section 23 {1) "No 


society shall, without sufficient cause, ° 


refuse admission to membership’ to 
any person duly qualified therefor 
under the provisions of this Act and 
its by-laws.” By sub-section (2), “Any 
person aggrieved by the decision of 
a society, refusing him admission to 
its membership, may appeal to the 
Registrar” and the decision of the 
Registrar under sub-section (3) shall 
be final. By Section 25 “a person shall 
cease to be a member of a society on 
his resignation from the membership 
thereof being accepted, or on the 
transfer of the whole of his share or 
interest in the society to another 
member, or on his death; or removal 
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or expulsion from the society”. By 
Section 26, “no person shall exercise 
the right of a member of a society, 
until he has made such payment to 
the society in respect of membership, 
or acquired such interest in the 
society, aS may be prescribed by the 
rules. or the by-laws of such society”. 
Section 28 contains certain restrictions 
on holding shares. Two cf the mate- 
rial sub-sections of Secticn 29 which 
are important and with which we are 
concerned may be set out: _ 

29 (1). “Subject to the provisions 
of the last preceding section as to the 
maximum holding of shares and to 
any rules made in this behalf, a 
transfer of, or charge on, the share 
or interest of a member in the share 
capital of «a society shall be subject 
to such conditions as may be pres- 
cribed. 


(2) A member shall not transfer 
any share held by him or his interest 
in the capital or property of any 
society, or any part thereof, unless — 

(a) he has held such share or in- 
terest for not less than one year; 

(b) the transfer is made to a 
member of the society or to a person 
whose application for membership has 
been accepted”. 

Section 31 may also be set out: 


“The share or interest of a mem- 
ber in the capital of a society, or in 
the loan-stock issued by a housing 
society, or in the funds raised. by a 
society from its members by way of 
savings deposit. shall not be liable to 
attachment or sale under any decree 
or order of a Court for or in respect 
of any debt or liability incurred by 
the membér; and accordingly, neither 
the Official Assignee under the Presi- 
dency-towns Insolvency Act, 1909, nor 
a Receiver under the Provincial 
solvency Act, 1920, nor any such per- 
son or authority under any corres- 
ponding law for the time being in 
force, shall be entitled to, or have 


any claim on such share or interest”. 


9. Section 47 so far as mate- 
rial for our purpose may be quoted: 

47 (1). “Notwithstanding anything 
in any. other law for the time being 
in force, but subject to any prior 
claim of Government in respect of 
land revenue or any money recover- 
able as land revenue and to the pro- 


In- ` 
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visions of Sections 60 and 61 of the 
Code of Civil Procedure, 1908, 
xX xx XK : 

(b) any outstanding demands or 
dues payable to a society by any 
member or past member or deceased 
member, in respect of rent, shares, 
loans or purchase money or any other 
rights or amounts payable to such 
society, shall be a first charge upon 
his interest in the immovable pro- 
perty of the society”. 

XX XX xx 

(2) No property or interest in 
property, whichis subject to a charge 
under the foregoing sub-section, shall 
be transferred in any manner without 
the previous permission of the society; 
and such transfer shall be subiect to 
such conditions, if any, as the society 
may impose. 

(3) Any transfer made in con- 
travention of. sub-section (2) shall be 
void”. 

10. Section 165 contains thé 
rule making power. The ‘last Section 
167 provides that “for the removal of 
doubt, it is hereby declared that the 
provisions of the Companies Act, 1956, 
shall not apply to societies registered 
or deemed to be registered, under this 
Act.” 


11. We may now turn to the 
relevant Rules. By rule 9 “when 'a 
society has been registered the bye- 
laws of the society as approved and 
registered by the Registrar shall be 
the bye-laws of the society”. Rule 10 
contains classification and - ‘ sub-classi- 
fication of societies and we -are con- 
cerned with the fifth class mentioned 
therein, namely, the ‘Housing Society’ 
which again is sub-divided into three 
categories and we are concerned in 
this appeal with the second category, 
namely. ‘Tenant Co- -partnership Hous- 
ing Society’, which is described there- 
in as an example of “Housing Societies 
which hold both lands and buildings 
either on leasehold or free hold 
basis and allot them to their. mem- 
bers”. 


12. Chapter IHN of the Rules 
deals with members and their rights 
and liabilities. Rule 19 contains con- 
ditions to be complied with for ad- 
mission for membership. Rule 24 pro- 
vides for the procedure for transfer 
of shares. Rule 28 provides for ex~ 


‘caretaker may also b 
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pulsion of members 'and expulsion 


from membership may involve forfei- 
ture of shares held by the member. 


13. We may now notice ‘some 
of the ` ‘material Bye-laws of the 
Society: 

Bye-law 6. “All persons perma- 
nently residing in Bombay city and 
suburban area and who have signed 
the application for registration, are 
original members. Other members 
may be admitted by! the General 
Body. Every person on applying for 
membership shall deposit Re. 1/- as 
entrance fee and the value of at least 
five shares for which! he shall re 
ceive a copy of the Bye-laws. In ease 
where an application is refused, the 
deposit shall ordinarily be returned”. 

6 (1). “The General Body ' may 
admit any new members other than the 
promoters subject to. the applicants 
satisfying the qualifications ` for 
membership as prescribed under the 
bye~-laws” 

(2) “The General Body shall not 
admit members exceeding the number 
of tenements or plots available for al- 
Jotment’’. 

(3) “The General Body alone 
shall be competent to allot tenements 
to the members on the basis of policy 
framed by it for such allotment”. 

7 (a). “A person may be samitied 
as a nominal member on payment of 
Re. 1/- only as entrance fee for the 

purposes of occupying a shop/godown/ 
garage in the society.. A nominal mem- 
ber shall not exercise | any right . of 
membership or receive any advan- 
tage, or benefit or dividend, ete.” 

7 (b) “A aard liceneee or a 
e! admitted as a 
nominal member of. tHe Society on 
payment of Re: 1/- ag- entrance fee. 
Such member shall not exercise any 
right of membership or receive any 
advantage or benefit or dividend, etc.” 

8 (a). “No person shall be admit- 
ted as a member of the Society who 
already owns a house, a plot or a flat 
in Bombay city and suburban area, 
in his’ own name or in the name of 
any of his dependents or of his fami- 
ly members, such as ; wife/husband, 
children, etc. and whose need of a 


house, a plot or a flat/in the opinion 


of the General Body are not consider- 
ed pressing or deserving... - ; 
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10. ‘No person shall exercise the 
rights of a member of the Society un- 
til he is admitted as such as laid down 
in Bye-law No. 6 and. holds not less 
than five fully paid shares in the 
Society and his name has been enter- 
ed in the Register ‘of Members”. - 


14. Chapter VII of the Bye-laws 
provides for transmission of interest. 
Bye-law 14 contains how a nomi- 
‘nation has to be. made, how, a 
member may nominate a person 
to whom his share or interest 
in the society or so much there- 
of as is specified in such nomi- 
nation shall be transferred at his 
decease, etc. Bye-law 15 (1) provides 


that “on. receiving satisfactory proof. 


of the death of a member, the Gene- 
sal Body may transfer the share or 
the interest of the . member to’ the 
person or persons nominated or if 
there is no person so nominated to 
such person as may appear to the 
General Body to be the heir or the 
legal representative of the member or 
to pay such a sum representing the 
value of such nominator’s share or 10- 
terest as determined in accordance 
with the Rule. 23 of the M.C.S. Rules 
1961 deducting all sums due to the 
Society from the nominator...” Under 
Bye-law 15 (4) where a share or 
shares were issued to a member by 
virtue of his being a tenant or a les- 
see what would happen on the. death 
of such a member is provided for. . 


15. Chapter XX deals with 
tenants. Bye-law 71 with which it 
opens says “no member shall be a 
tenant of the Society , unless he sub- 
scribes to such number of shares as 
the Managing Committee prescribes”. 


71A. “Whenever amember to whom 
a dwelling house/tenement or flat has 
been allotted by the- society does not 
require it for his own use for. any 
particular period, he may hand it 
over to the society for using the same 
in such manner as it may . consider 
best’. l 


71B. “The society ` may offer the 
dwelling house/tenements or flats fall- 
ing vacant in its possession in terms 
of the provisions of bye-law No. 71 (A) 
above, to any person in its discretion 
for temporary occupation for the 
period indicated by the original al- 
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lottee on such clear. understanding 
provided that:  ' 

(i) It shall give preference to 
such person as has already been en- 
rolled as member of the society in 
terms of the provisions in bye-law but 
who could not be allotted a dwelling 
house/tenement or flat by it; 


(ii) It shall enroll the person to 
whom the dwelling house/tenement 
or flat is proposed to be allotted as a 
nominal member if he is not already 
a member of the society. 


(iii) The payments received for 
such temporary occupation shall be 
credited to the account of.the original 
allottee and be apportioned towards 
satisfaction of the dues and the de- 
mands of the society outstanding 
against him under these Bye-laws and 
the tenancy regulations. 


71D. “A member to whom a te- 
nement is allotted . shall occupy it 
himself and shall not assign, under- 
let, vacate or part with the posses- 
sion of the tenement or any part 
thereof without the previous consent 
in writing of the Managing Commit- 
tee”. - 


72. “No dwelling house ‘offered 
on lease shall be taken by persons 
who are not members of the Society 
aes no‘member is willing to take 

16. Form A to the Bye-laws 
contains “regulations relating tọ te- 
nancies to be granted by the. Society 
to members in respect of houses held 
by the Society”. - 

| 17. From a review of the fore- 
going provisions the position with re- 
ference to the particular. Society is 
as follows: l : 


There is no absolute prohibition in the 
Act or in the Rules or in the Bye- 
laws against transfer of interest of a 
member in the property belonging to 
the Society. The only transfer which 
is void under the Act is one made 
in contravention of sub-section (2) of 


Section 47 (see Section 47 (3). We 
have not been able to find any other 
provision anywhere to the same ef- 
fect. In the scheme of the provisions 
ea dichotomy is seen. between share or 
interest in the -capital and interest in 
property of the Society. While Sec- 
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tion 29 (2) refers to transfer of a 
member’s share or his interest in the 
capital or property of any 
Section 31 in contrast speaks of “the 
share or interest of a member in the 
capital of a society”. The Act, there- 
fore, makes a clear distinction be- 
tween the share or interest in the 
capital and share or interest in pro- 
perty of the Society. We have also 
noticed that the Act does recognise 
interest in the immovable property 
of the Society as well (see Sec. 47 (1) 
(b)). We have seen the qualifications 
for membership. There is no reason 
to suppose that if the qualifications 
under the Bye-laws are fulfilled an 
application for membership may be 
rejected. It is admitted that the flat 
is owned by the Society ‘andthe judg- 
Peace et has a right or interest to 
occupy the same. 


18. This right or interest to 
occupy is a species of property. We 
have to consider whether his right 
to the particular property is attach- 
able and saleable in execution of the 
decree against the judgment-debtor. 
It is contended by Mr. Chatterjee, 
amicus curiae, that Section 31 of the 
Act completely bars attachment and 
sale of the said property in execution 
of the decree. We have already poin- 
ted out the difference in language be- 
tween Section 29 and Section 31 and 
also made reference to S. 47 (1) (b) 
in that connection. There is nothing 
in the language of Section 31 to indi- 
cate that the right to occupation 
which is the right to be sold in auc- 
tion is not attachable in execution of 
the decree. There is nothing in Sec- 
tion 31 to even remotely include a 
prohibition against attachment or sale 
of the aforesaid right to occupation of 
the flat. Onee Section 31 is out of the 
way, we are left with Section 29 
wherein we do not find even a pro- 
vision of prior consent for transfer of 
share or interest in such property. 
The only restrictions under 5S. 29 (2) 
are that the member may not transfer 
his interest in the property prior to 
one year and the transfer is made to 
an existing member of the Society or 
to a person whose application for 
“yaembership has been accepted by the 
Society. It is true that bye-law 71D 
says that a member to whom a tene- 
ment is allotted shall not assign or 
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underlet, vacate or ipart with the 
possession of the tenement or any 
part thereof without the previous 
consent in writing of the Manag- 
ing Committee, but there is nothing 
to show that contravention of this 
bye-law makes the | assignment void 
under the Act unlike in the case 
of a transfer being void under Sec- 
tion 47 (3). There is no impediment to 
ratification of the assi ent by the 
Committee particularly in’ view of 
the legal position arising out of the 
conjoint effect of Section 29, Rule 24 
and bye-law 9. Section 29 read with 
R.24 shows that there is no prohibi- 
tion as such against! transfer of a 
share to a member or even to a non- 


“member if he consents to be a. mem- 


ber and makes an , application for 
membership by purchasing five shares 
as provided under bye-law 9. Reading 
the aforesaid provisions there is no 
reason to think that there is any ques- 
tion of refusal of membership of the 
Society to a non-member if he is quali- 
fied otherwise and makes an appro- 
priate application in which case the 
transfer of shares will be operative and 
thus the assignment of the right to oc- 
cupation will hold good. Further it is 
significant that under Section 146 (a) of 
the Act, contravention of sub-sec. (2) 
of Section 47 is punishable under Sec- 
tion 147 of the Act. Contravention of 
any bye-law is, however, no offence. 
We. therefore, unhesitatingly come to 
the conclusion that this species of pro- 
perty. namely the right to occupy a 
flat of this type, assumes significant 
importance and acquires under the 
law a stamp of transferability in fur- 
therance of the interest of commerce. 
We have seen no fetter under any of 
the legal provisions against such a 
conclusion. The attachment and the 
sale of the property in this case in 
execution of the decree are valid 
under the law. | 

19. Multi-storeyed ownership 
flats on co-operative basis in cities and 
big towns have come to stay because 
of dire necessity and are in the pro- 


cess of rapid expansion for manifold 
reasons. Some of these are: ever grow- 
ing needs of an urban community 


necessitating its accommodation in pro- 

ximity to cities and towns, lack of 

availability of land in urban areas, 
} 


| 
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rise in price of building material, 
restrictions under various rent legisla- 
tions, disincentive generated by tax 
laws and other laws for embarking 
upon housing construction on indivi- 
dual basis, security of possession de- 
pending upon fulfilment of the condi- 
tions of membership of a society which 
are none too irksome, In absence of 
clear and unambiguous legal provisions 
to the contrary, it wil not be in 
public interest nor in the interest of 
commerce to impose a ban on saleabi- 
lity of these flats by a tortuous process 
of reasoning. The prohibition, if inten- 
ded by the legislature, must be in ex- 
press terms. We have failed to find 
one. , 

20. The phenomenon of owner- 
ship of flats as contradistinguished 
from personal houses has been in 
vogue in England as wel as in 
the European Continent. Ownership 
rights over -separate parts of a 


building are mentioned in Coke 
on Littleton and such “super-im- 
posed free holds” shave existed in 


England in various places for a 
long time (see International and Com- 
parative Law Quarterly Volume VII, 
January 1958, pages 36-37). 

21. With regard to a flat- 
owner’s right to dispose of* his rights, 
it is pointed out that “the flat owner 
may, in the words of a leading French 
Commentator “sell, donate, leave by 
will, let or hypothecate” his right. The 
rights are regulated by statutes in the 
Continent. The German Statute, for 
example, allows the flat owner’s 
right to dispose of his property 
to be made subject to the con- 
sent of other flat owners. but such 
consent may be refused only “for a 
very important reason” (Article 12 (1), 
(2)) and the statute gives the aggriev- 
ed flat-owner easy access to the court 
if a violation of this provision -is 
alleged (see ibid page 39). Thus the 
trend is towards recognition of these 


l rights. 


22. Now that attachment and 
sale have been held to be valid, it will 
be for the auction-purchaser first to 
obtain membership of the society and 
the Court before confirmation of the 
sale will insist upon his membership of 
the society which. it would not be un- 
reasonable to assume, will be granted 
by the Society in the ordinary course 
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unless there are cogent and relevant 
reasons for not doing so. The fact that 
at the. time of auction-sale the pur- 
chaser was not a member of the 
Society would not in law affect the 
saleability or prior attachment of the 
property in execution of the valid de- 
cree. 


23. The judgement-dobtor has 
a valid decree against him. Ordinarily 
he has to dicharge his liability under 
the decree. He can pay the decretal 
amount straightway or suffer his pro- 
perty to be attached and sold in ex- 
ecution of the decree. As an honest 
debtor the liability under the decree 
has to be discharged. Here the Society 
is not objecting to the attachment and 
sale of the property, but the judgment- 
debtor is. We have seen there is no 
absolute prohibition against transfer of 
a right to occupation of the flat or even 
to transfer a share. The auction-pur- 
chaser is presumed to know the limita- 
tions under which he has purchased 
the right to occupy the flat in Court 
auction. If ultimately the Society turns 
down his application for membership 
(which ofcourse cannotbe done except 
for valid reasons) itis upto him to take 
such course of action as available under 
the law. Such a remote. contingency, 
per se, will not make the particular 
right of the judgment-debtor in the flat 
non-attachable or non-saleable. 


24.. It is contended by Mr. Chat- 
terjee that Section 60, Civil Procedure 
Code, does not specify that this species 
of property is liable to attachment. The 
argument, however, fails to take note 
of Sec. 60 being not exhaustive as 
such. It refers also to any other sale- 
able property, movable or immovable, 
whether the same be held in the name 
of the judgment-debtor or by another 
person on his behalf. We have held 
that the right to occupation of a flat is 
property both attachable and saleable. 
Specific non-inclusion of a particular 
species of property under Section 60 
is, therefore. not of any consequence if 
it is saleable otherwise. In the result 
the judgment of the High Court is set 
aside and the judgment-debtor’s cham- 
ber summons dated 28-3-1972, stands 
dismissed. The appeal is allowed, but 
there will be no order as to costs ex- 
cept that the Court-fees will be payable 
by the appellant. 
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25. We record our appreciation 
of the assistance rendered by Mr. Chat- 
terjee as amicus curiae and also by 
Mr. Zaiwala counsel for the appellant. 


Appeal allowed. 
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(From: Gujarat High Court) 
A. ALAGIRISWAMI AND 
N. L. UNTWALIA, JJ. 
The State of Gujarat, Appellant 


v. Bai Fatima and another, Respon- 
dents. 


Criminal Appeal No. 67 of 1971, 
D/- 19-3-1975.* 


(A) Penal Code (1860), Ss. 300, 304 
Part 1,323and 97—Murder — Convi- 
ction under Ss. 304 Part 1 and 323 — 
Right of private defence — Plea of — 
Burden of establishing the plea — 
Held on facts the accused was not en- 
titled to benefit of right of private 
defence. Crl. App. Nos.. 287 and 128 
of 1969 D/- 17-7-1979, (Guj) Reversed. 


Even if an accused does not plead 
self-defence, it is open to the Court 
to consider such a plea if the same 
arises from the material on record. 
The burden -of establishing that plea 
is on the accused and that burden can 
be discharged by showing preponder- 
ance of probabilities in favour of that 
plea on the basis of the material on 
record. AIR 1968 SC 702. Foll. i 

(Para 18) 


In the instant case not only the 
plea of private defence was not taken 
by the accused in-her statement under 
Section 342 but no basis for that plea 
was laid in the cross-examination of 
the prosecution witnesses or by adduc- 
ing any defence evidence. The burden 
of establishing that plea was not dis- 
charged in any manner by the accus- 
ed even applying the test of preponder- 
ance of probabilities in favour of that 
plea. There was absolutely no mate- 
rial in the records of the case to lead 
to any such conclusion. However, 


"(Against Order of Gujarat High 
Court. in Cri. A. Nos. 287 and 128 
of 1969, D/- 17-7-1970.) 
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State of Gujarat v. Bai Fatima 


A. LR. 


even after believing the main part of 
the occurrence namely squeezing of 
the testicles of the deceased by the 
accused as a result of which he died, 
the High Court allowed the appeal of 
the accused against Ther conviction 
under Section 304 P. J and 323 on 
the ground that she must have done 
SO in exercise of her right of private 
defence. 


Held that there were too many 
conjectures, Surmises and contradic- 
tions in the judgment of the High 
Court. The accused had not examined 
any witness to give any counter ver- 
sion of the occurrence or to justify 
the assault on testicles of the deceas- 
ed which resulted in his death. Tt did 
require a pure conjecture and ima- 
gination to hold the accused not guil- 
ty by extending to her the right of 
private defence. There’ was absolutely 
no basis or material in the records of 
the case -to enable the High Court 
to record an order of acquittal 
in favour of the ‘accused by ex- 
tending the right . of private de- 
fence. Even going ito the maxi- 
mum in favour of the accused 
that she got the blows with a' stick 
at the hands of deceased it was mani- 
fest that her action of’assault on him 
was a deliberate counter attack to 
cause him such injury, which at least 
was likely to cause his death. ‘The 
counter attack could in no sense, be 
an attack in exercise of the right of 
private defence. If the claim of right 
ef private defence put ‘forward on be- 
half of the accused was untenable, the 
High Court ought not to have inter- 
fered with the order of’ conviction re- 
corded by the trial Court. Having 
accepted the prosecution story about 
the cause of the death it was unneces- 
sary to dilate upon the matter any 
further. The High Court differed from 
the view of the trial Court about the 
credibility of the prosecution witnes- 
ses in regard to the incident on flimsy 
and unsustainable around 

(Paras 8, 14, 15, 16, 19) 


Further, the roseciiion casé was 
net shaken at all on ‘account ofi the 
failure of the prosecution to explain 
the injuries on the person of the ac- 
cused. Since prosecution -did not 
come forward to show in what man- 
ner she received those - injuries, as- 
sumption could be made to ‘the far- 
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thest extent in her favour ‘that she 
received the injuries with a stick at 
the hands of the -deceased or any 
other person on his side. But surely 
the assumption could not be stretched 
to the extent it has been done by the 
High Court. Cri. A. Nos. 287 and 128 
of 1969 D/- 17-7-1970 (Guj.) Reversed. 

' . (Paras 19, 20) 
Cases Referred: Chronological Paras 
AIR 1968 SC 702 = (1968) 2 SCR 455 


18 
M/s. R. H. Dhebar and R. N. 
Sachthey. for Appellant: M/s. A. ‘S 


Qureshi, Vimal Dave. and Miss Kai- 
lash Mehta, for Respondents. 

Judgment of the Court was deli- 
vered by 


UNTWALIA, J.:— There is a loca- 
lity known as ‘Nani Malekwad in the 
town of Kalol, District Mehsana, Gu- 
jarat. In this locality is a road (lane) 
running north to south. Bai Fatima, 
respondent no, 1 in this appeal filed 
on grant of special leave by the State 
of Gujarat, is the wife of Allarakha 
Husseinkhan. He had a younger bro- 
ther named Gulabkhan MHusseinkhan. 
The victim of the occurrence is the 
said Gulabkhan. Both the bro- 
thers had their houses adjacent to 
each other in this lane facing east. 
The northern one was in occupation 
of and belonged to the deceased and 
the southern one was of AlJlarakha. 
There are a number of other houses 
situated around the houses of the two 
brothers. One such house is of Sar- 
darkhan Muradkhan facing west 
abutting the road, two houses north 
of the house ofthe deceased. Jamiyat- 
khan is the son of Sardarkhan, father- 
in-law of the deceased Gulabkhan. 


2. In the month of June, 1968 
a complaint was made to the Kalol 
Municipality by persons of the loca- 
lity including the deceased and some 
of the prosecution witnesses that Al- 
larakha, husband of respondent no. -1 
was discharging dirty water of his 
house towards East which collects on 
the road and causes nuisance to the 
residents of the locality. That had 
caused friction between the families 
ef the two brothers. 

3. On 27-6-1968 according : to 
the prosecution story ‘there were two 
incidents in the Angana i.e. spaces 
on the road in front of the houses of 
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the parties — one was at 5.30 p.m. 
and the other at 6.30 p.m The pro- 
secution case is that a she-goat of 
Gulabkhan strayed in the house of 
Fatima: She began giving blows to the 
goat. There were altercations between 
the members of the families of the 
two brothers. Respondent no. 2 who 
is a married daughter of respondent 
no. 1 and her son Liyakat who was 
15 years old on the date of occurrence 


_were also present at the time of this 


quarrel. They threw stones which hit 
P.W. 3 Nannubibi, wife of deceased 
Gulabkhan, one Rahematbibi and 
P.W. 4 Noorbibi a neighbour and a 
close relation of Nannubibi. Respon- 
dent No. i is said to have come out 
with a stick from her house and went 
to Gulabkhan to strike him One Al- 
larakha Rehaman—a close neighbour 
came there, caught hold of the stick, 
quietened respondent No. 1 and sent 
her back to her house. The second 
part of the story is that Gulabkhan 
and Nannubibi went and sat in the 
Angana of Jamiyatkhan son of Sardar- 
khan,. father-in-law of Gulabkhan 
Respondent no. 1 about an hour later 
went with a stick in her hand and 
hurled a blow on Gulabkhan. Nannu- 
bibi intervened and got the blow on 
her right hand finger. Gulabkhan 
directed respondent no. 1 to go back 
to her house by gestures of his hand 
and he also proceeded and pushed her 
towards her house. When Gulabkhan 
reached the Angana of ‘his house, res- 
pondent no. 1 is said to have put her 
leg across his legs with the result that 
he fell down on his back. Respondent 
no. 2 caught hold ofthe hands of 
Gulabkhan. Respondent no. 1 sat on 
his legs and squeezed his testicles and 
pulled them, The boy Liyakat is said 
to have bitten the deceased on the 
left shoulder. Gulabkhan thereafter 
was made to recline on a cot Even- 
tually he died of the shock due to the 
pressing of his private parts by res- 
pondent no. 1. Information was sent 
to the Police Station. A complaint of 
Nannubibi was recorded at about 
10.30 p.m. Liyakat was sent for trial 
before the Juvenile Court. Respondent 
nos. 1 and 2 were tried by the Ses- 
siens Judge, Mehsana. 


4. The learned Sessions Judge 
held the prosecution story to be pro- 
ved beyond reasonable doubt in all 
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material particulars. Finding that the 
injury caused to Gulabkhan in ordi- 
nary course of nature may not be 
sufficient to cause his death but was 
likely to cause his death, he convicted 
respondent no. 1 under Section 304 
Part-I of the Incian Penal Code and 
sentenced her to undergo rigorous im- 
prisonment for 7 years. She was fur- 
ther convicted under Section 323 and 
was given a concurrent sentence for 
3 months under this count. Respon- 
dent no. 2 was convicted of an offence 
under Section 323 read with S. 114 
ef the Penal Code and was sentenced 
to undergo rigorous imprisonment for 
3 months. The respondents filed an 
appeal in the Gujarat High Court 
from the order of conviction recorded 
against them and the State went up 
in appeal for their conviction under 
Section 302 of the Penal Code read 
with Section oa in the case of res- 
pondent no. The State appeal was 
dismissed by ‘the High Court and that 
of the respondents allowed. The State 
came to this Court and obtained spe- 
cial leave from the judgment of ac- 
quittal recorded by the High Court in 
the respondents appeal. The dismissal 
of the State appeal by the High Court 
is final. - 

5. The three eye-witnesses to 
the occurrence are P.W. 3 Nannubibi, 
P.W. 4 Noorbibi and P.W. 6 Jenatbibi. 
The latter two are neighbours and 
related to Nannubibi, The Trial Judge 
believed their evidence. He also be- 
lieved the evidence of P.W. 7 Gula- 
mnabi Shermohamad a close neigh- 
bour of the parties to whom an oral 
dying declaration is said to have been 
made by Gulabkhan before his death. 
It may be stated here. that. P.W. 8 
Rasulbhai was sitting in the Bazar at 
some distance from the place of oc- 
currence in the evening of the 27th 
June, 1968. He got the information at 
about 9.45 p.m. about the death of 
Gulabkhan. He rushed to the Police 
Station and merely informed about 
his death. 


6. It is also necessary to note 
here that respondent no. 1 had re- 
ceived some injuries on her person in 
either of the inc'dents which took 
place on the evening of 27th June, 
1968. Prosecution did not explain the 
injuries on her person but the Trial 
Judge inferred that they must have 
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been caused in the . first incident 
which took place at 5:30 p.m. and not 
in the second which was the subject 
matter of the charge against the res- 
pondents. | 


i. The High Còurt has held in 
favour of the prosecution on the main 
part of the occurrence, namely, sque- 
ezing of the testicles of the deceased 
by respondent no. ljas a result of 
which he died. Yet it has disbelieved 
the prosecution case ! in regard te 
some other aspects. | has not accept- 
ed the prosecution story that there 
were two incidents |in the even- 
ing. Nor has it accepted the ver- 
sion that shortly after the, first 
incident Gulabkhan and Nannubibi 
had gone to the Angana of Jami- 
yatkhan. The story of'falling down of 
the deceased by the tripping of his 
legs by respondent no. 1 has. been 
discarded by the High Court. So also 
the evidence of P.W. 7 Gulamnabi. 
Even after believing the main part of 
the occurrence the High Court has 
exonerated respondent no. 1 of the 
charges levelled against her and con- 
sequently respondent ‘no. 2 also on 
the ground that she must have done 





so in exercise of her right of private 


defence inasmuch as, she must have 
squeezed testicles of the deceased 
when he was showering blows with a 
stick on respondent no. 1 in order to 
protect herself. 


8. In our opinion there are too 
many conjectures, surmises and con- 
tradictions, in the judgment of the 
High Court. The respondents had not 
examined any witness to give any 
counter version of the occurrence or 
to justify the assault, on testicles of 
the deceased which resulted in his 
death. The High Court has said, in its 
judgment: 


(1) “There is also' no aout: that 
since some days prior to the date of 
the incident the relations between the 
deceased and the family of accused 
no. 1 were not cordial.” 


(2) “There is A doubt that a 
quarrel did arise on that day” mean- 
date; of occurrence 
“between the deceased and accused 
no. 1 in respect of a goat.” 

(3) “It is very reasonably clear 
that the squeezing of eps testicles of 
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the deceased was in all probability 
the act of accused no. 1.” 


- (4) “There is further no doubt 
that the deceased did die on account of 
Squeezing of his testicles in the even- 
ing that day at round about 8.30 p.m.” 
On the findings aforesaid if the claim 
of right of private defence put for- 
ward on behalf of respondent no. 1 
was untenable as we shall show 
hereinafter it was wholly so, then 
it is plain that the High Court ought 
not to have interfered with the 
order of conviction recorded by the 
Trial Court. Even in face of the said 
findings the High Court criticized the 
prosecution case as regards some de- 
tails of the occurrence or the incidents 
and rejected a good portion of it. We 
shall briefly show that the said re- 
jection by the High Court was whol- 
ly unjustified. 


9. . There were two incidents 
according to the prosecution case 
which happened in the evening at an 
interval of about an hour. High Court 
says it was not so and says so with- 
out any basis. The prosecution did not 
Stand to gain anything by splitting up 
the evening incident in two 
Even in the First Information Report, 
Ext. 32 recorded at 10.30 p.m. in the 
night the two incidents were sepa- 
rately narrated. There was absolute- 
ly no reason for the High Court to 
interfere with the findings of- the 
Trial Court in that regard. 


10. The High Court does not 
accept the prosecution story that de- 
ceased Gulabkhan had gone to the 
Angana of Jamiyatkhan and respon- 
dent no. 1 went there as ‘an aggressor 
with a stick in her hand. story 
has been discarded on the ground that 
it is not mentioned in the First In- 
formation Report nor in the state- 
ments of the other two witnesses be- 
fore the police. We may observe 
again that the prosecution did not 
stand to gain anythi by unneces- 
sarily or falsely introducing the story 
of Gulabkhan’s going to the Angana 
of his father-in-law. The main 
occurrence happened in the Angana 
of Gulabkhan, The places are so very 
near that the story of -Gulabkhan going 
to the Angana of his father-in-law 
was not an important one to be re- 
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membered by the witnesses to be reci- 
ted before the police. It mattered lit- 
tle whether respondent no. 1 went as 
an aggressor to the Angana of the de- 
ceased or a bit further North to the 
Angana of Jamiyatkhan. 


11. High Court also discarded 
e story of the tripping of the legs 
of Gulabkhan because it is not men- 
tioned in the First Information Re- 
port. But then it ought to have been 
noticed that no such contradiction 
was to be found in the evidence of 
P.Ws. 4 and 6 in Court and their 
statements before the police. It must, 
therefore. be presumed that they had 
given out the tripping story befora 
the police. 


12. The High Court has not 
thought it safe to rely upon the evi- 
dence ofthe three eye-witnesses none 
of whom was found to be disinteres- 
ted in the prosecution. The comment 
is that Allarakha Rehman and Man- 
sabu who lived in the house opposite 
to the deceased have not been exa- 
mined by the prosecution. According 
to the prosecution case the said Al- 
larakha had merely quietened respon- 
dent no. 1 in the first incident and 
Mansabu came after the second inci- 
dent was over. In material particulars 
we find the evidence of the eye-wit- 
messes very convincing and natural. 
In our opinion the High Court was 
not justified in thinking that it was 

safe to rely on their evidenre 
wholly and specially when the main 
Part of the occurrence which fasten- 
ed the guilt on respondent no. 1 was 
not disbelieved. 


13. Absence of any details in 
the statement recorded at the police 
station on the basis of the informa- 
tion given by P.W. 8 Rasulbhai un- 
necessarily led the High Court to re- 
mark that no one knew upto 10.00 p.m. 
as to how Gulabkhan died. This con- 
tradicts the earlier findings of the 
High Court that he died as a result of 
the squeezing of his testicles by res- 
pondent no. 1. Rasulbhai, according to 
his evidence did not get the details of 
the occurrence and so did not give 
any to the police. 


14. The High Court has. given 
3 or 4-reasons for discarding the. evi- 
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dence of P.W, 7 Gulamnabi to whom 
the oral dying declaration is said to 
have been made by the deceased. The 
first reason given by the High Court 
is that when this witness went near 
Gulabkhan the three women wha 
claimed to have witnessed the occur- 
rence were sitting near him; none of 
them related the story to Gulamnabi. 
When he put a question to Gulabkhan 
who being in a position to give the 
answer gave it, it was not necessary 
for him to talk to the women there- 
after. Gulamnabi was the person who 
had gone to call Dr. Rao to examine 
Gulabkhan. Dr. Rao came at 8.30 p.m. 
and declared him to be dead. It was 
net necessary for Gulamnabi to relate 
the details of the occurrence ‘to Dr. 
Rao as he himself had not witnessed 
it. Another reason given for discard- 
ing the evidence of Gulamnabi is with 
reference to the evidence of Rasulbhai 
that upto 10.00 p.m: no one knew the 
exact reason for the death of Gulab- 
khan. Having accepted the prosecu- 
tion story about the cause of his death 
it was unnecessary to dilate upon the 
matter any further. The High Court 
has not disbelieved the lodging of the 
complaint before the police on the 
statement of Nannubibi at 10.30 p.m. 
The last reason given is the non-exa- 
mination of Dr. Rao by the prosecu- 
tion. His evidence was of no use to it 
and the comment of the High Court 
fs not, therefore, justified. 


15. We have unhesitatingly 
come to the conclusion that the Trial 
Court was right in believing the evi- 
dence of the prosecution witnesses in 
regard to both the incidents and the 
occurrence in question forming part 
of the second incident. The High 
Court differed from the view of the 
Trial Judge on flimsy and unsustain- 
able grounds. 


16. Now we come to deal with 


the question of right of private de- 


fence, It is no doubt true that the pre- 
secution did not explain the injuries 
on the person of respondent no. 1. 
P.W. 5 Dr. S. C. Masalia who had 
examined the injuries on the side of 
the prosecution also examined Fati- 
ma, respondent no. 1 when she was 
sent to him by the police. Fatima 
Bibi had lodged a complaint before 
the police which was found to be a 
non-cognizable offence at about 8.00 
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p.m. on 27-6-1968. That is Ext. 44. In 
this complaint she stated that her 
young one of the goat had gone in 
the Angana of Gulabkhan. The three 
persons named in the complaint were 
Gulabkhan, Bai-bibi, mother-in-law of 
Gulabkhan and Nannubibi, his: wife. 
The two ladies caught hold of her 
Odhana and began to igive her blows 
of kicks and fists. tulabkhan gave 
stick blows on the right hand and so 
she fell down on the ground and be- 
gan to shout. The injuries found on 
the person of Fatima Bibi were 5 in 
number. Three contusions on the 
right forearm, one contusion on poste- 
rio-parietal part of right side of scalp 
and one contusion on scapular part of 
right side of back. The injuries were 
all of minor character, In her state- 
ment under Section 342 of the Code 
of Criminal Procedure, 1898 respon- 
dent no. 1 stated almost the same 
story and added that Gulabkhan was 
drunk while he was abusing her. Nei- 
ther in Ext. 44 nor in the statement 
under Section 342 there was a wisper 
by respondent no. 1 of her having 
squeezed the testicles and the private 
part of Gulabkhan. | Nothing was 
stated to give any inkling of her hav- 
ing squeezed the testicles of Gulab- 
khan in exercise of her right of private 
defence to protect her from er as- 
sault. Nor was any evidence adduced 
in Court to give any counter version 
of the occurrence. No foundation was 
laid to enable the Court to acquit the 
respondents granting them 4a right of 
private defence. It did! require a pure 
conjecture and imagination to hold the 
respondents not guilty by extending 
to them the right of private defence. 


17. In a situation like this 
when the prosecution fails to explain 
the injuries on the person of an ac- 
cused, depending on the facts of each 
case, any of the three results may 
follow: 


(1) That the accused had inflicted 
the injuries on the members of the 
prosecution party in exercise of the 
right of self defence. 


i 
(2) It makes the prosecution ver- 
sion of the occurrence doubtful and 
the charge against the accused cannot 
be held to have been proved beyond 
reasonable doubt. 


' 
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(3) It does not affect the prosecu- 
tion case at 
Question is in which denor ie 
present case falls? 


unhi ' Ram 


18.. In M Delhi 
Administration, (1968) 2 SCR 455 
= (AIR 1968 SC 702) Hegde, J. 


delivering the judgment of this Court 


has said at page 458: 


“It is true that appellants in their 
statement under Section 342 Cr.P.C. 
had not taken the plea of private de- 
fence, but necessary basis for that 
plea had been laid in the cross-exa- 
mination of the prosecution witnesses 
as: well as by adducing defence evi- 
dence. It is well settled that even if 
an accused -.does not plead. self- 
defence, it is open to the court to con- 
Sider such a plea if the same arises 
from the material on record — see In 
re Jogali Bhaigo Naiks and another, 
AIR 1927 Mad 97. The burden of esta- 
blishing that plea is on the accused. and 
that burden can be discharged by 
showing preponderance of probabili- 
ties in favour of that plea on, the 
basis of the material on record.” ` 


19. In the instant case not only 
the plea of private defence was not ' 


taken by the respondents in their state- 
ment under S. 342 but no basis for 
that plea was laid in the cross-exa- 
mination of the prosecution witnesses 
or by adducing any defence evidence. 
In our opinion the burden of esta- 
blishing ‘that plea was not discharged 
in any manner by the’ respondents 
even applying the test of preponder- 
ance of probabilities in favour of that 
plea. There is absolutely no material 
in the records of this case to lead to 
any such conclusion. We do not think 
that the Trial Judge was right in 
assuming that respondent no. 1 must 
have received the injuries in the first 
incident. It may well be that she re- 
cevied the injuries in the second inci- 
dent. Since prosecution did not come 
forward to show in what manner she 
received those injuries, assumption 
can be made to the farthest extent 
in favour of the respondents that res- 
pondent no. 1 received the injuries 
with a‘ stick, may be at the hands of 
Gulabkhan or any other person on his 
side. But surely the assumption could 
not. be stretched to the extent it has 
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been done by the High Court. The 
High Court is not right. in saying 
that by the tripping of the legs Gu- 
labkhan would have fallen on his face 
and not on his back. A man may fall 
on back or on face depending upon 
the side and the angle of the tripping. 
The other error committed by the 
High Court is when it says: 


“It appears to us to be more pro- 
bable that while the quarrel was go- 
ing on in the Angana .of the deceased 
and the deceased was delivering 
blows of stick on .the accused 
no. 1, she squeezed his testicles 
in order to liberate herself from 
his attack. It appears that she did so 
while the deceased was standing and 
giving blows on her.” 


The deceased was wearing a pant and 
it is impossible to imagine that the 
Squeezing of the testicles could be 
done by respondent no. 1 to the ex- 
tent of causing his death soon after 
the squeezing when Gulabkhan was 
in a standing position. In that posi- 
tion he could have at once moved 
back and liberated himself. The ex- 
tent of squeezing done in this case 
was possible only if respondent no. 1 
could sit on his legs after he had fal- 
len down on his back. Thislends fur- 
ther support to the prosecution story 
that respondent no. 2 caught his hands 
from behind meaning thereby from 
towards the side of his head, in the 
front being respondent no. 1- on his 
legs. In our opinion, therefore, there 
was absolutely no basis or material in 
the records of this case to enable the 
High Court, to record an order of ac- 
quittal in favour of the respondents 
by extending them a right of private 
defence. Even going to the maximum 
in favour of the respondents that res- 
pondent no. 1 got the blows with a 
stick at the hands of Gulabkhan and 
in the second incident it. is ‘ manifest 
that her action of assault on him was 
a deliberate counter attack to cause 
him such injury which at least 
was likely to cause his. death, The 
counter attack could in no sense be 
an attack in exercise of the right of 
private defence. 


20. In material particulars the 
evidence ofthe three eye-witnesses as 
also the evidence of dying declaration | 
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of the deceased before P. W. Gulam- 
nabi is so convincing and natural that 
no doubt creeps into it for the failure 
of the prosecution to explain the in- 
juries on the person of respondent 
no. 1. The prosecution case is not sha- 
‘ken at all on that account. In our 
judgment this is a case which falls 
jin the third category as enumerated 
‘above. In agreement with the Trial 
Court. we hold that the guilt of both 
the respondents have been proved 
beyond any reasonable doubt. 


2i. For the reasons stated 
above, we allow this appeal, set aside 
the order of the High Court and res- 
tore that of the Trial Court as against 
respondent no. 1 as respects her con- 
victions and sentences and as against 
respondent no. 2 only in regard to her 
conviction. It is no use sending the 
young girl back to jail for a few 
months. While maintaining her con- 
viction under Section 323/114 of the 
Penal Code. we reduce her sentence 
to the period already undergone. 


Order accordingly. 
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{A) Penal Code (1860), Ss. 302 
read with S. 34 and 304 Part H — 
Conviction under — Validity — De- 
ceased taken from his house by ac- 
cused appellant — No evidence of 
force or deceit in doing so — Indica- 


tes deceased must have gone with ac- 


cused voluntarily -— Circumstance 
throwing doubt on intention to kill— 
ROAS N AEE 


CS/DS/A79/75/AGT 


A.I. R. 


Conviction changed from one under 
S. 302/34 to one under S. 304 Part Il. 


Held on facts that, on considera- 
tion of the circum ces and the 
relevant evidence, iti becomes clear 
that there was not enough evi- 
dence against the accused to brin 
home a charge under Section 364 
34, IP.C. or under : Section 302/34 
beyond reasonable ‘doubt. It is, 
however, clear that the accused ap- 
pellants did play a leading part in 
taking away deceased to the house of 
accused M, who had ‘actually, on an 
earlier occasion, threatened him with 
dire consequences. However it is not 
possible to conclude that each of the 
appellants must have intended to bring 
about the death of the deceased. If 
that were the intention, it would have 
been, most probably, put into execu- 
tion in a very different fashion. The 
fact that one of the accused did also 
suffer injuries along with deceased and 
some of the prosecution witnesses, in- 
dicates that what happened was the 
result of some sudden! quarrel due to 
exchange of hot words. The possi- 
bilities left open by the circumstan- 
tial evidence do not rule out the com- 
mon intention to give! only a beating 

| i 


. to the deceased. | 


Besides as it is also not known 
which accused caused: severe injury 
on deceased’s head, the accused 
cannot be held liable:for it unless 
there was a common intention to 
cause - such injuries | as may ‚cause 
death. In these circumstances, the 
ends of justice would be served if the 
convictions and sentences of the ap- 
pellants under S. 302/34 and S. 364/34, 
LP.C are set aside and each of the 
appellants is convicted under S. 304 
Part I1, LPC. ‘(Paras 6, 7, 8) 


The Judgment of ‘the Court was 
delivered by ! 

BEG, J:— The appellants before 
us by grant of special leave, Mohin- 
der Singh, Kundan Singh and Piara 
Singh were convicted under S. 302/34, 
S. 364/34 and S. 325/34, LP.C and sen- 
tenced to life imprisonment, 5 years 
R. I. and 2 years R.I respectively by 
an Additional Sessions: Judge, Delhi. 
The Delhi High Court: had confirmed 
their convictions and sentences. 

2. The learned counsel for the 
appellants points out that there is no 
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eye-witness at all of the alleged 
murder which is. said to have result- 
ed from the illicit relations between 
the deceased Surjit Singh and Jas- 
want Kaur the widow of Tara Singh 
and who is the mother of Mohinder 
Singh, appellant, and the sister of the 
appellants Kundan Singh -and Piara 
Singh. Tara Singh is said to have died 
about a year and a half before the oc- 
currences of 2-7-1968 which were the 
subject matter of the charges against 
the three appellants before us as well 
against Joginder Singh the elder bro- 
ther of Tara Singh and his wife Pri- 
tam Kaur who were acquitted by the 
Trial Court, and Kartar Singh who 
was acquitted by the High Court. ` 

The First Information Report re- 
lating to abduction and murder was 
lodged on 2-7-1968 at police station 
Kingsway Camp at 2.45 P.M. by Jas- 
want Kaur, P.W. 1. It discloses the 
following prosecution case: Jaswant 
Kaur was living with her three sons 
including Mohinder Singh and two 
daughters. She had developed illicit 
relations with Surjit Singh resident of 
Kingsway Camp during the lifetime 
of her husband. These were so 
open that all her relations knew about 
it. Her eldest son Mohinder Singh 
aged about 22 to 23 years and other 
relations were very resentful due to 
all this. They stopped her maintenance 
allowance. She used to often remain 
at the house of Surjit Singh alias Ajit 
Singh during the day time and spent 
her nights with a girl friend at Shak- 
ti Nagar. Her brother-in-law, Jogin- 
der Singh and his wife were also very. 
annoyed with her. On the morning of 
lst July, 1968, her relations did not 
even allow her to enter her house. 
On the Ist July, 1968, her son Mohin- 
der Singh and her brother-in-law 
Joginder Singh, his son Bhajan Singh 
and one Jit Singh had beaten her 
with shoes and dundas, but she could 
not lodge the F.I.R. of that occur- 
rence. On the morning of 2nd July, 
1968, they all conspired with Kartar 
Singh, a resident of Gandhi Nagar to 
bring Ajit Singh into their house, 
sent away the children from the house 
and then.the five accused persons, 
Kartar Singh, Mohinder Singh, Jogin- 
der Singh, Kundan Singh and 
Piara Singh took Surjit Singh in- 
to an adjoining room, beat him 
up with shoes and sticks. They 
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then forced Jaswant Kaur into the 
same room and asked her to sleep 
with Ajit Singh and they beat her as 
well. Surjit Singh her paramour, suc- 
cumbed to his injuries. Mohinder Singh 
and Piara Singh removed the blood 
stained cloths from his body. Jaswant 
Kaur’s brother-in-law’s wife wiped 
the blood off from the floor. 


3. In her evidence in court 
Jaswant Kaur, P.W. 1 had gone back 
upon her statement to the police and 
the F.ILR. She tried to make out that 
some strangers and not the accused 
had attacked Surjit Singh and her. 
We, however, find that the Sessions 
Judge as well as the High Court have 
committed the mistake of drawing 
largely upon the version of Jaswant 
Kaur, P.W. 1 in her statement to the 
police which could only be used toe 
contradict her statement in court. 


4. The only other direct evi- 
dence is of Satpal Singh, P.W. 2 and 
of Gur Lal, P.W. 4 who were staying 
at the house of Surjit Singh when the 
accused persons are said to have come 
to Surjit Singh’s house to take him 
away with them. The accused persons 
are said to have led Surjit Singh for 
some distance while talking to him. 
He was not even properly clothed as 
he had been bathing under a hydrant. 
It was alleged by Sat Pal Singh that 
Surjit Singh had sent for his clothes 
through him and then had got into a 
car with the accused and Gur Lal, 
P.W. 4. Sat Pal Singh had identified 
Mohinder Singh in court as the dri- 
ver of the car, and Kartar Singh the 
acquitted accused person and Piara 
Singh and Kundan Singh appellants 
as the companions of Mohinder Singh 
who took away Surjit Singh and Gur 
Lal. Gur Lal, P.W. 4, who was also 
declared hostile by the prosecution 
was said to have been dropped from 
the car somewhere on the way. He 
did not identify any of the appellants. 
His evidence therefore was of no use. 
It is pointed out to us that there was 
no identification parade during inves- 
tigation to corroborate the evidence in 
court of Sat Pal Singh, P.W. 4. We 
do not propose to have entered into 
that question in this case. 

5.. From the evidence of past 
relations between Jaswant Kaur and 
members ofherfamily and Ajit Singh 
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deceased, we find that Ajit Singh had 
been trying to: induce Jaswant Kaur 
to return to her house and not to pes- 
ter him by coming to his house where 
he was living with his own wife. Ap- 
parently, relations between Ajit Singh 
and Jaswant Kaur had brought dis- 
grace tothe family of Mohinder Singh. 
We have no reason to doubt the ver- 
sion of Sat Pal Singh, P.W. 2 which 
finds corroboration from other evi- 
dence dealt with at length by the 
Trial Court and the High Court that 
the four accused persons had induced 
Aiit Singh to accompany them. But, 
as no conversation between them and 
Ajit Singh except that they wanted 
to have a talk with Ajit Singh was 
heard by Sat Pal Singh, we are un- 
able to find any evidence of the use 
of force or deceit in taking away Ajit 
Singh to the house of Mohinder 
Singh. It is clear that. Ajit. Singh 
went voluntarily. They may have 


taken Ajit in order to find.some law-. 


ful solution to the problem before 
them. We also find that Jaswant 
Kaur was also seriously injured and 
had a stab wound and Mohinder. Singh 
had one injury on his hand. Further 
more, we find that Mohinder Singh 
himself had gone and lodged the 
F.I.R. at 1.20 P.M. at police station, 
Roshanara, in which he alleged that 
his mother and Ajit Singh, who had 
illicit relations between them,. were 
found on one bed and were injured 
at his house and he wanted help. This 
suggested that. he was not aware that 
Ajit Singh was dead. 


6. After having been ` taken 
through the relevant evidence, the 
most significant: part of which is the 
post-mortem report.- we: are unable to 
hold that the circumstantial evidence 
against the above-mentioned accused 
is enough to bring home a charge 
under Section 364/34, LP.C. or under 
Section 302/34 beyond reasonable 
doubt. It is, however, clear to us that 
the appellants did play a leading part 
in taking away Ajit Singh to the 
house of Mohinder Singh and had 
actually, on an earlier occasion, thre- 
atened him with dire consequences. 
Considering the background. their in- 
ability to account for the injuries of 
the deceased, who was found lying 
injured in the house of Mohinder 
Singh and the injuries of Jaswant 
Kaur and Mohinder Singh, we 
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think that the Trial Court: and 
the High Court. correctly conclu- 
ded that atleast the three ap- 


pellants before us inflicted the inju- 
ries on the deceased | Ajit Singh in 
the occurrence that took place at the 
house of Mohinder Singh on the 
morning of 2nd July,! 1968. We are, 
however, unable to conclude that each 
of the appellants must have intended 
to bring about the death of the de- 
ceased. If that was the intention. it 
would have been, most probably, put 
into execution in a very different fa- 
shion. The injuries on: the body of 
Ajit Singh deceased | together with 
the injuries on the body of Jaswant’ 
Kaur and one on Mohinder Singh en-| 
able. us to guess that : whatever’ may, 
have taken place at the house of 
Mohinder Singh must have -been the! 
result of some sudden ‘quarrel due to 
exchange of hot words. However, we 
cannot indulge in guess work except 
to conceive of reasonable possibilities 
left open by circumstantial evidence. 
We think that the possibility of the 
common intention to give Ajit Singh 
only a beating was not excluded by 
the evidence on record. There were 
five injuries on his body and they 
were as follows: | 


“(1) Rt. eye-lid is: bruised with 

ecchymosis round about CLW, (2) 3” 
x 1/2” scalp on right parietal, region. 
directed transversely, edges of the 
wound ragged, (3) Scattered abrasion 
over an area 1” x 1/2”. over rt. side of 
forehead, and another (4) 1/2” x 1/2” 
behind the right ear, : (5) scattered 
abrasions over back of right elbow 
Over’ an area 1” x 1/2”. 
The doctor stated that, under the 
skull bones. “brain surface is bruised 
with few blood clots in sutural spa- 
ces.” He also deposed ithat death, in 
his opinion, is “due to ‘rupture of the 
spleen and intracranial haemorrhage. 
possibly by a blunt force injury.” 

7. The above-mentioned ' evi- 
dence, therefore, shows that death 
was the combined result of rupture of 
the spleen as well as of one of. the 
blows on the head. We do not even 
know which accused caused the severe 
stray injury on the head. We cannot 
hold all the accused liable for it: un- 
less there was a common intention to 
cause such injuries as may cause 
death. On this aspect, we are > left in 
the region of doubt. | 


—— a 


Qi 


1975 


8. In these circumstances, we 
think that the ends of justice would 
be served if we set aside the convic- 
tions and sentences of the appellants 
under Section 302/34 and Section 364/ 
- 34, LP.C. and. convict each of the ap- 

` pellants under S. 304- Part TT LP.C. 
= We, accordingly, do so. We also main- 
tain the conviction and sentences of 
the appellants under S. 325/34, I.P.C. 
and the sentences to run concurrent- 
ly with those under S. 304, I.P.C. As 
we are informed that each of the ap- 
pellants has been in jail for about 5 
years, we sentence them to the period 
already undergone and direct that 
they be released forthwith. 


Order accordingly. 


AIR. 1975 SUPREME COURT 1487, 
(From: Rajasthan High Court) _ 
A. N. RAY, C. J.. K.-K.. MATHEW 
AND V. R. KRISHNA IYER, JJ. 


Tara Singh, ete. etc., Petitioners v. 
a of Rajasthan ‘and others, Respon- 
ents. 


Writ Petitions Nos. 1253, 
1448, 1898 & 270 of 1973. D/- ` 
1975. 


(A) Rajasthan Civil Service Rules, 
R. 244 (2)—‘Notes” given under, are 
promulgated with the rulesin exercise 
of legislative . power—The Notes are 
made contemporaneously with the 
Rules — The function of the Notes. is 
to provide procedure and control dis- 
rreation — The real purpose of the 
Notes is that when rules are silent, 
the Notes will fill the gaps. (Para 18) 


The Notes which are appended to 
the rules are of aid not only in apply- 
ing the rules but also in interpreting 
the true import of the Rules. AIR 
1973 SC 303 Fol. (Constitution of 
India, Art. 309, Proviso — Rules 
under — Notes given under Rules. 
effect of.) (Para 21) 


(B) Rajasthan Civil Service Rules. 
R. 244 (2)—Amendment—Effect—Ori- 
ginal rule provided that compulsory 
retirement before superannuation could 
be ordered in “public interest”—Ajiter 
amendment the words as to “public 
interest” have been omitted — But 


DS/ES/B159/75/SAR 


1353. 
19-3- 





. Tara Singh v. State of Rajasthan 


S. C. 1427 


the “Notes” appended to the Rule 
supply the omission. (Para 23) 

(C) Rajasthan Civil Service Rules, 
R. 244 (2) — Compuizory Retirement 
— When may be ordered. ` 

The. right to be in public employ- 
ment is a right to hold it accord- 
ing to rules. The . right to hold 
is defeasible according to rules. The 
rules speak of compulsory retirement 
There is guidance in the rules as to 
when such compulsory retirement is 
made. When persons complete 25 
years of service and the efficiency of 
such persons is impaired and yet, it 
is desirable not to bring any charge 
of inefficiency or incompetency, the 
Government passes orders of such 
compulsory retirement. The Govern- 
ment servant in such a case does not 
lose the benefits which a Government 
servant has already earned. These 
orders of compulsory retirement are 
made in public interest. This is the 
safety valve of making such orders so 
that no ‘arbitrariness or bad faith 
creeps in. l (Para 24) 

(D) Constitution of India, Arts. 14, 
19, 31. 311 — Order of compulsory re- 
tirement of a publie servant made 
in accordance with the Service Rules 
made under Art. 309 held not viclative 
of ‘Arts. 14, 19, 31 and 311 of the Con- 
stitution. (Case under Rajasthan Civil 
Service Rules, R. 244 (2)). (Para 27) 


(E) Constitution of India, Art. 311 
(2) — Order of compulsory retirement. 

. Where in a writ petition against 
an order of compulsory retirement 
passed in conformity with the rele- 
vant service rules, it was contended 
on behalf of the petitioner that the 
order was passed in the background 
that the petitioner had outlived his 
utility to the Government, but the 
order did not say so. 

. Held that the order did not con- 
tain any stigma ag inst the petitioner 
so as to attract the applicability of 
Art. 311 (2). (Para 26) 
Cases Referred: Chronological Paras 
AIR 1973 SC 303 om: (1973) 2 SCR 752 

22 


1971 Lab. ic (N) 2 = (1971) 2 SCR 55 
15, 16 


AIR 1970 SC 40 = (1971) 1 SCR 791 
6, 17 
AIR 1965 SC 230 = (1967) 2 Lab LJ 


246 14. 20, 21 
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aor ILR 11 Raj 371 = 1961 Raj LW 
s 9 


2 
AIR 1954 SC 369 = (1955) 1 SCR 26 
19, 21 


In W. Ps. 1253, 1448 and 1898/73: 
M/s. R. K. Garg and S. C. Agrawal, 
Advocates of M/s. Ramamurthi S. C. 
and In W.Ps. Nos. 1353 and 270: M/s. 
S. K. Mehta, K. R Nagaraja and M. 
Qamaruddin. Advocates for Petitioners; 
In W.P. No. 270/70: Miss. Maya Rao, 
Advocate, and Dr. L. M. Singhvi. 
Senior Advocate, A. G. Rajasthan (In 
W. Ps. Nos. 1253 and 1898/73 only), 
(Mr. S. M. Jain Advocate, with him) 
for Respondents. 

The following Judgment of the 
Court was delivered by 

RAY, C. J.:— These writ petitions 
challenge the validity of orders of 
compulsory retirement. In writ peti- 
tion No. 1253 of 1973 the petitioner 
was served with an order dated 30 
March, 1973. The order was as follows: 

“Whereas Shri Tara Singh Pat- 
wari has completed 25 years of quali- 
fying service and whereas the State 
Government is satisfied that it is in 
public interest to dispense with fur- 
ther service of the said Government 
servant. 

Now, therefore, in pursuance of the 
delegation made under R. 244 (2) of 
the Rajasthan Service Rules vide Fi- 


nance Department Order No. F. 1(34) - 


FD-A (Rules/62) dated 13-12-63 the 
undersigned hereby gives notice to the 
said Shri Tara Singh requiring him to 
retire with effect from the date of the 
expiry of 3 calendar months from the 
service of this notice on him and fur- 
ther orders the compulsory retirement 
of Shri Tara Singh with effect from 


the said date. 
Sd/- Collector, 
Ganganagar”. 
2. In writ ‘petition No. 1353 of 
1973. the petitioner was served with 
an identical order dated 30 March, 
1973, 


3. In writ petition No. 1448 of 
1973 the petitioner was served with 
an crder dated 28 April, 1973. The 
order was in terms similar to that in 
writ petition No. 1253 of 1973 except 
that the order did not state that “the 
State Government is satisfied that it 
is in public interest to dispense with 
the service of the petitioner”. 


A. I. R- 


4. In writ petition No. 1898 of 
1973 the petitioner was served with an 
order dated 4 November, 1973 where 
also the order did not state that the 
compulsory retirement was made by 
the Government on being satisfied taat 
it was in public interest. 

5. In writ petition No. 270 of 

1970 the petitioner was served v th an 
order dated 30 March,,1970. The order 
was similar to writ petition No. 1253 
of 1973 viz., that the! petitioner: com- 
pleted 25 years of qualifying service 
and the retirement was in public in- 
terest. ! 
6. Counsel on ! behalf of the 
petitioners contends that the orders 
are bad because they violate Arts. 14, 
19 (1) ($), 31 and 311. | 

T. It is said that Article 14 is 
violated because there is no guidance 
as to who will be selected and on what 
basis, the selection will be made for 
compulsory retirement: The impeach- 
ed orders are said to violate Article 19 
(1) -(f) because it is an unreasonable 
restriction on the right! to continue un- 
til the age of superannuation which is 
55 years. It is emphasized that there is 
a right to continue as long -as one is 
physically fit. The orders of compul- 
sory retirement are challenged to vio- 
Iate Article 31 because it is depriva- 
tion of property without authority of 
law. Lack of authority: of law is said 
to be infraction of Articles 14 and 19. 
The orders are also said to infringe 
Article 311 because these are made to 
remove persons from Government ser- 
VICE. i 
8. Counsel for the petitioners 
also contended that the Government 
delegated power under the old rules 
and, therefore, the orders were bad. It 
was said in writ petition No. 1253 of 
1973 that the order was made by the 
Collector pursuant to delegation under 
Rule 244 (2) of the Rajasthan Service 
Rules under order dated 13 December, 
1963. The rules were amended in 1963 
and again in 1972 and there was no 
delegation under the amended rules 
which governed the parties. 

9, Rule 244 (2) of the Rajasthan 
Service Rules as it stood prior to the 
1963 and 1972 amendments is set out 
in the decision in Ganga Ram v. State 
of Rajasthan ILR (1961) 11 Raj 371. 


I 


Rule 244 and the notes thereto are set 
out hereunder: 


a 


e 


f 
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(1) A Government. servant may 
retire from service any tims after 
completing 30 years qualifying sc-vice 
provided that he shall give in this be- 
half, a notice in writing to the ap- 
propriate authority, at least 3 months 
before the date on which he wishes to 
retire. — 

(2) Government retains an abso- 
lute right to retire any Government 
servant after he has completed 25 
years qualifying service without giv- 
ing any reasons and no claim to spe- 
cial compensation on this account will 
be entertained. This right will not be 
exercised except when it is in public 
interest to dispense with further ser- 
vice of a Government servant. 


Notes 


1. The right conferred by R. 244 
(2) is intended to be exercised only 
against a Government servant whose 
efficiency is impaired, but against 
whom it is not desirable to make for- 
mal charges of inefficiency or who has 
ceased to be fully efficient but not to 
such a degree as to warrant his retire- 
ment on compassionate allowance. It 
is not the intention to use this rule 
as a financial weapon, that is to say, 
the provision would be used only in 
the case of Government servants who 
are considered unfit for retention on 
personal as opposed to financial 
grounds. 


2. Compulsory retirement under 
this rule does not attract the provi- 
sions of cl. (2) of Article 311 of the 
Constitution because such retirement 
is not conceived as a penalty but as 
the exercise of a right reserved to 
Government of retiring a Government 
servant after he has served for a cer- 
tain length of time. Accordingly, the 
procedure laid down in the Rajasthan 
Civil Services (Classification, Control 
and Appeal) Rules, for formal proceed- 
ings against Government servants be- 
fore removing them from service is 
not meant to apply to such cases”. 

10. -Rule 244 was amended by 
notification dated 31 August, 1963 as 
will appear from Rajasthan Code Vol. 
I-Part B corrected up to 31 December. 
1967 Fourth Edition. The amended rule 
is as follows: © 

“244 (1). A’ Government servant 
may, after giving at least three months’ 
previous notice in writing to the Gov- 
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ernment, retir>: from the service on 
the date on which he compleiss 30 
years of qualifying service or attains 


the age of 55 years or on any date 


thereafter to be specified in the notice. 
Provided that a Government cser- 


‘vant of Class IV can seek retirement 


only if he has completed 30 years of 
qualifying service 

(2) The Government may, after 
giving him at least three months’ pre- 
vious notice in writing require a Gov- 
ernment servant to retire from the 
service on the date on which he com- 
pletes 25 years of qualifying service 
or attains the age of 55 years or on 
any date thereafter to be specified in 
the notice: 


Provided that a Government ser- 
vant of Class IV can only be required 
toretire onthe date on which he com- 
pletes 25 years of qualifying service 
or on any date thereafter”. 

Rule 244 was again amended by noti- 
fication dated 19 August, 1972. Rule 
244 as amended is set out hereunder: 

“244 (1) Government servant may, 
after giving at least three months pre- 
vious notice in writing to the Govern- 
ment, retire from the service on the 
date on which he completes 30 years 
of qualifying service or attains the age 
of 55 years or any date thereafter to 
be specified.in the notice: 

Provided that a Government ser- 
vant of Class IV can seek retirement 
only if he has completed 30 years of 
qualifying service. 

(2) The Government may, after 
giving at least three months’ previous 
notice in writing or by payment of 
three months pay and allowances in 
lieu of such notice require a Govern- 
ment servant to retire from the ser- 
vice on the date on which he comple- 
tes 25 years of qualifying service or on 
any date thereafter”. 

11. The notes which appeared 
to Rule 244 before the amendment 
dated 31 August, 1963 remained as 
notes : to Rule 244 after both the 
amendments dated 31 August. 1963 
and 19 August, 1972. The notes were 
promulgated along with the Rules by 
the Rajpramukh under Article 309. 

12. Counsel for the petitioners 
contended as follows. The job of the 
permanent employee is not only -pro- 
perty but perhaps the only property. 


1490 S. C. [Prs. 12-18} Tara Singh v. State of Rajas‘han (Ray C. J-) 
of the opinion that it is in the public 


Permanence involves the rigFt +o con- 
tinue in service until one attains the 
age when one renders oneself not phy- 
Sically fit to discharge one’s duty. The 
mreper age of superannuation must be 
fixed on the scientific basis of the 
normal expectation of life. Rule 244 (2) 
does not prescribe a minimum age for 
compulsory retirement and thus per- 
mits compulsory retirement ofa perma- 
nent government servant long before 
the permissible age of superannuation. 
This is not only removal within the 
meaning of Article 311 but is also an 
unguided discretionary -and discrimi- 
natory power. . 


. 4s. With regard to writ peti- 
tion No. 1898 of 1973 it was said that 
the order was passed though the peti- 
tioner had not completed 25 years of 
government service and the order cast 
stigma on the conduct and integrity of 
the petitioner. 


14. In T. C. Shivacharana Singh 
v. The State of Mysore. AIR 1965 SC 
280, R. 285 of the Mysore Civil Ser- 
vice Rules 1958 which conferred power 
on the Government to retire compul- 
soruy a Government servant in public 
interest on his completing twenty five 
years of qualifying service or attaining 
fifty years of age, though the age of 
normal superannuation under R. 95 (a) 
was fixed at fiftyfive years was up- 
held on the ground that the rule laid 
downareasonably long period of qua- 
lifying service 
15. This Court in R. L. Butail v. 
Union of India, (1971) 2 SCR 55 held 
that there are two exceptions to the 
protection afforded by Article 311 (2). 
First, where a permanent public ser- 
vant is asked to retire on the ground 
that he has reached the ageof super- 
annuation which is reasonably fixed. 
Second, where he is compulsorily re- 
tired under rules which prescribe the 
normal age of superannuation and 
provide a reasonably long period of 
qualifying service after which alone 
compulsory retirement can be ordered. 
Article 311 deals with termination of 
service by way of punishment. 


16. In Butail’s 
SCR 55 (supra) Fundamental Rule 56 
(j) confers power on the Government 
to pass an order to retire a Govern- 
ment servant after he has attained the 
age of 55 years if the Government is 


case (1971) 2 


A.LR. 


interest to do so. 


16. This Court in Union of India 
v. Col. J. N. Sinha. (1971) 1 SCR 79i= 
(AIR 1971 SC 40) said that if the au- 
thority bona fide formed the opinion 
to pass an order of retirement the 
correctness of the opinion could not 
be challenged though the aggrieved 
party could contend that the opinion 
was formed on collateral grounds or 
was an arbitrary decision. 


17. In Sinha’s case (AIR 1971 
SC 40) (supra) this Court said that 
compulsory retirement is not taking 
any penal action. An order of com- 
pulsory retirement is really passed 
after taking into consideration the 
rights of the Government servant on 
the one hand and the interest of 
the publie which ordinarily coim- 
cides with the interest of Gov- 
ernment on the other. It is also 
established that an order of compul- 
sory retirement does not deprive the 
Government servant of benefits earn- 
ed till the age of his retirement. An 
order of retirement is really passed on 
the basis of interest of administrative 
efficiency. ' 


18. Rule 244 (2) as it stands 
now does not specifically mention that 
an order is to be passed in the public 
interest. The notes to the rule indi- 


-eate that the right to pass an order of 


compulsory retirement is to be exer- 
cised only against the’ Government 
servant whose efficiency is impaired 
and against whom it is not desirable to 
make formal charges of inefficiency or 
who has ceased to be fully efficient 
but not to such 'a degree as to war- 
rant his retirement on compassionate 
allowance. The notes further say that 
it is not the intention to use this rule 
as a financial weapon, that is to say, 
that the provision should be used only 
in the case of Government servants 
who are considered unfit for retention 
on personal as opposed to financial 
grounds. The notes are promulgated 
with the rules in exercise of legisla- 
tive power. The notes are made con- 
temporaneously with the rules, The 
function of the notes is to provide pro- 
cedure and to control discretion. The 


real purpose of the notes is that when| 


rules are silent the notes will fll up 
gaps- 
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19. This Court in Shyam Lal 
os The State of U. P., (1955) 1 S.C. R 

= (ATR 1954 sc 369} considered 
eee 465-A:. and Note-1 appended 
thereto in the Civil So-rive Regula- 
tions relating to the retiring pensions 
of officers. Article 465-A inter alia 
stated “A retiring pension is also 
granted to the an officer who is requir- 
ed by Government to retire after com- 
pleting twenty five years of service or 
more”. In Shyam Lal’s case (supra) 
Note 1 which was appended to. Article 
469-A was not only referred to but 
relied upon. Note 1 stated “Govern- 
ment retains an absolute right to 
retire any officer after he has complet- 
ed 25 years without giving any reason 
and no claim to special compensation 
on this account will be entertained. 
The note further added by amendment 
later on “The right will not be exer- 
cised except when it is in public in- 
terest to dispense with the further ser- 
vice of an officer”. One of the conten- 
tions in Shyam Lal’s case (supra) was 
that Note 1 was repugnant to Art. 311 
of the Constitution. This Court did not 
accept that contention. This Court said 
the purpose of Note1 is not to confer 
on the Government any new right 
to retire compulsorily an officer on 
completion of - ‘twenty five years of 
service but that it is intended to serve 
as a reminder that the Government has 
such a right which it means to retain. 
The reason is that one retains only 
what one already possesses. The word 
“retai” shows that it is not a fresh 
right. The right to retire compulsorily 
is derived from Rule 4 which conferred 
on the Government the absolute right 
to retire an officer who completed 
twenty-five years service. Article 465-A: 
was based on Rule 4. 


20. . in: Shiva 
case AIR 1965 SC 280 (supra) the order 
of compulsory retirement was challen~ 


ged on the ground ‘that Note 1:to- 


Rule 285 in the Mysore Civil Service 
Rules was not valid. This Court held 
that the note-applied to all government 
servants and was not open to challenge 
either under Article 14 or Article 16. 
The note was given effect to because 
‘the note required that the government 
servant against whom. .an order of 
compulsory retirement was proposed 
to. be passed must have completed 


charana ce | 
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either 25 years of active service. or 
attained 50 years of age. 
21. « The reason why we refer to 


these two decisions in Shyam Lal’s and 


Shivacharana Singh’s cases AIR 1954 
SC 369 and AIR 1965 SC 280 (supra) is 
that notes which are appended to rules 
are of aid not only in applying the 
rules but also in interpreting the true 
import of the rules: 


22. In Union of India v. K. P. 
Joseph, (1973).2 SCR 752 = (AIR 1973 
SC 303) this Court considered the 
effect of a Government order. Under 
that order certain benefits would be- 
come applicable to certain persons who 
completed a.number of years of quali- 
fying service. Brother Mathew. speak- 
ing for the Court said that although 
the Government cannot supersede sta- 
tutory rules by administrative instruc- 
tions yet if the rules “framed under 
Article 309 of the Constitution are 
silent on any particular point, the Gov- 
ernment can fill up gaps and supple- 
ment the rules and issue instructions 
not inconsistent with the rules already 
framed and these instructions 
govern the conditions of service. 

23. In the present case. the 
notes are part of the rules because 
they are for the guidance of the au- 
thorities. They are not inconsistent 


. with the rules but are intended to fill 


up gaps where the rules are silent. The 
only question here is that formerly the 
rules said that compulsory’ retirement 
would be made in public interest but 
the present rule does not contain that’ 
part of the old rule. The -deletion of 
that part of the rule does not mean 
that the orders of compulsory’ retire- 
ment are not made in public interest. 
The notes to the rule make explicit 
what is implicit in the rules. 


24.. The right to be in public 
At ac- 
cording to rules. The right to hold is 
defeasible according to rules. The rules 
speak of compulsory retirement. There 
is guidance in the rules as to when 
such compulsory retirement is made. 
When persons complete 25 years of 
service and the efficiency of such per- 
sons is impaired and yet it is desirable 
not to bring any charge of inefficiency 
or incompetency, the Government pas- 
ses orders of such compulsory retire- 


- |tirement are made in 
Thisisthe safety valve of making such. 


~ 
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ment. The Government servant in such 


a case does not lose the benefits which 
a Government servant has already 
earned. These orders of compulsory re- 
public interest 


orders so that no arbitrariness or bad 
faith creeps in. 


25. ` In Appendix 9 to the Rajas- 
than Service Rules Vol. II the power 
to retire government ‘servant after 
completion of 25 years of service is in 
in the case of ministerial service (ga- 
zetted and non-gazetted post) conferred 
on the appointing authorities. In the 
present case. the appointing authority 
is the Collector. The content of the 
power is not changed by any amend- 
ment of the rule. Therefore, the dele- 
gation is valid. 


26. There is no stigma in any 
of the impeached orders of. compulsory 
retirement. Counsel for the petitioners 
Isaid that the order in writ petition 
No. 1898 of 1973 was passed in the 
background that the petitioner out- 
lived his utility to Government. The 
order does ‘not say so. The order does 
not contain any stigma. It was also 
said that he was not in continuous em- 
ployment for 25 years. The petitioner 
alleged his stage of service should be 
counted from 1 April, 1961. The facts 
alleged by the State are that the peti- 
tioner was appointed as Assistant Ca- 
shier with effect from 5 December, 
1942. He was a minor at that time. He 
attained 18 years of age on 4 Decem- 
ber, 1946. He completed his qualifying 


service of 25 years .on 4 December, . 


1971. He has been in continuous ser- 
vice for 25 years. 


27. 
opinion that the compulsory orders of 


retirement which are challenged do -/ 


not violate Articles 14, 19. 31 and 311. 
The Writ Petitions are dismissed; Par- 
ties will pay and bear their own costs. 


Petitions dismissed. 
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tral Sales Tax. But 


For these reasons we are of 
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AIR 1975 SUPREME. COURT 1492 
(From: Allahabad)* ` 
V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 
The Martand Dairy and Farm, Ap- 
pellant v. The Union of India and 
others, Respondents. 7 
Civil Appeals Nos. 1623 and 1624 
of 1971, D/- 23-4-1975. 
(A) Central Sales Tax Act (1958), 
. 6 — Government Notification, dated 
10-5-1956 exempting amongst others, 
cream in general terms from sales tax, 
but excluding cream “sold in sealed 
contamers”—Inter-State sale of cream 
in soldered canisters — Sale held was 
excluded from exemption notification 
and was liable to sales tax — “Sealed 
container”, meaning — ( (1) Words and 
phrases — “Sealed container”; (ii) 


Interpretation of Statutes—Tax laws). 


By virtue of Government Notifi- 
cation, dated 10-5-1956, milk products 
In general terms. including cream, 
were exempted from payment of Cen- 
such products. 
“sold in sealed containers”. were ex- 
cluded from the exemption notifica- 
tion. The assessee, a leading dairy of 
Benaras, had been sending cream to 
Calcutta for being converted into but- 


ter or ghee, in canisters whose lids 


were properly soldered. The Calcutta 
buyers received the cream and paid 
foriton the basis of the ghee/butter 


‘recovered from it. The assessee’s case 


was that no cream in sealed containers 
as a unit with an individuali was 
sold. On the other hand, cream qua 
cream was bargained for and despatch- 
ed. The containers, it was contended 
were used ex necessitae for bulk trans- 
mission. According to the assessee he 
was therefore entitled to the benefit 
of the exemption notification. and not 
liable to sales tax under the Act: 
Held. that the cream sold in sol- 
dered canisters in the circumstances 
could be described appropriately as 
“sold in sealed containers”. The exem- 
ption under the Government Notifica- 
tion for cream could not therefore be 
enjoyed by the assessee as he fell 
within the area of exclusion contained 
in the exemption notification. The as- 


*(C.M. W.P. Nos. 55 and 56 of 1970, | 
D/- 13-10-1970 — (AI). : 
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sessee was therefore liable to ‘sales tax 
under the Act. (Paras 4, 6) 
Law is not always logic and taxa- 
tion considerations may stem from ad- 
ministrative experience and other fac- 
tors of life and not artistic visualisa- 
tion or neat logic, and so the literal, 
though pedestrian, interpretation must 
prevail. (Para 3) 
_ All that the notification states is 
that milk products (including cream) 
sold in sealed containers must sail out 
of the harbour of exemption. The 
simple question is this: Was the sale, 
of cream? Yes. Was it, when sold. 
packaged in containers which were 
sealed? Yes. On these two affirmative 
answers the exclusion from the exem- 
ption operates. (Para 6) 
“Sealed container’? merely means 

a container which is “so closed that 
access ‘to the contents’ is impossible 
without breaking the fastening”. The 
expression ‘seal’ in this context does 
not involve an affixture of the seal of 
the seller such as impressing a signet 
in wax etec., as evidence or guarantee 
of authenticity. An article may be re- 
garded as put in sealed containers if it 
is closed securely in any vessel or con- 
tainer by any kind of fastening or 
covering that must be broken before 
access can be obtained to what is pack- 
ed inside. This is the popular, perhaps 
the literal, meaning of the expression 
used in the notification. It is not for 
the Court to launch on obscure fiscal 
astrology butmerely to construe what 
has been expressed in plain words. 
AIR 1958 Madh Pra 16 Disting; (1968) 
21 STC 63 (SC), Rel. on. Judgment of 
Allahabad High Court in CM Writ 
Petn. Nos. 55 &56 of 1970 D/- 13-10- 
1970 (All) Affirmed. (Para 8) 
Cases Referred: Chronological Paras 
(1968) 21 STC 63 (SC) 4.7 
AIR 1958 Madh Pra 16 = 8 STC 407 4 
Mr. S. T. Dasai Sr. Advocate (Mr. 
Naunit Lal and . Miss Lalita Kohli 
Advocates with him), for the Appel- 
lant; Mr. G. L. Sanghi. Sr. Advocate 
(M/s. Girish Chandra and R. N. Sach- 


' they Advocates with him) (for No. 1) 


and Mr. S. C. Manchanda Sr. Advocate 
(Mr. O. P. Rana, Advocate with him) 
(for Nos. 2-4) for Respondents, 
‘Judgment of the Court was deli- 
vered by 
KRISHNA IYER, J.:— Mr.S. T 
Desai, counsel for the appellants in 
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both the appeals, correctly assured us 
that the facts are not in dispute, al- 
though the legal inference bearing on 
taxability is very much in controversy. 

R. The appellant, who has arri- 
ved in this Court by certificate under 
Art. 133 (1) (a) of the Constitution. 
urges before us that he is not liable 
to sales tax under the Central Sales 
Tax Act, 1956 (LXXIV of 1956) (for 
short. the Act) sought to be levied 
from him. Admittedly the appellant 
is a leading dairy of Benaras and has 
been sending cream to Calcutta for be- 
ing converfed into butter or ghee. The 
long journey involved and the consi- 
derable quantities despatched neces- 
sarily called for protective receptacles 
during transport. So the cream used to 
be carefully sent in canisters whose 
lids were sealed by the seller. The 
Calcutta buyers received the cream and 
paid for iton the basis ofthe ghee/but- 
ter recovered fromthe cream supplied. 
Although there was some controversy 
even on the facts, counsel on both 
sides proceeded on the factual find- 
ings recorded by the Judge (revisions) 
who held that the sales were of cream, 
that they were inter-State sales and 
that the exemption extended by Gov- 
ernment notification under the Act for 
cream could not be enjoyed by the 
assessee as he fell within the area of 
exclusion contained in the exemption 
notification. It is appropriate at this 
stage to reproduce the notification, 
dated May 10, 1956, under which the 
exemption is claimed. It reads: 

“No. ST-3506/X D/- 10-5-56 
Exemption has been allowed to: 

. Milk and Milk products such as 
Chhena. Dahi, kha, Butter and Cream 
but excluding (i) products sold in seal- 
ed containers (ii) sweet-meats and 


(iti) ghee.” 


Thus in general terms, cream is exem- 
pted from payment of Central Sales 
Tax by virtue of this notification but 
it carves-out an exception to the 
exemption. If the cream were ‘sold in 
sealed containers’ the seller could not 
come within the exemption notifica- 
tion. We need not go into the technique 
of sealing adopted in this case since it 
is common ground now that the cream 
is put in containers whose lids are pro- 
perty soldered. The short question is 
whether cream sold in soldered con- 
tainers in-the circumstances set out 
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above can be described appropriately 
as ‘products sold in sealed containers’. 


3. Fascinated we were by the 
imaginative and realistic picturisation 
of the expression ‘products sold in 
sealed containers’ projected by Shri 
S. T. Desai. counsel for the assessee- 
appellant but, on further reflection, we 
veered round to the view presented by 
Sri Sanghi, for the State, that after all 
law is not always logici and taxation 
considerations may stem from admi- 
nistrative experience and other factors 
of life and not artistic visualisation or 
neat logic and so the literal, though 
pedestrian. interpretation must prevail. 


4, The High Court has nega- 
tived the plea of the assessee and since 
we are inclined to agree with its rea- 
soning, we express our grounds only 
briefly. although we may, in passing, 
make reference to two decisions cited 
before us viz., Govindram Ramprasad 
v. Assessing: Authority (Sales Tax), 8 
STC 407 =.(AIR 1958 Madh Pra 16) 
and Commr. of Sales Tax, U.P. v. 
G. G. Industries. (1968) 21 STC 63 (SC). 
Govindram a decision of the Madhya 
Pradesh High Court is not germane to 
the question we are dealing with and 
therefore we need not discuss it. The 


latter — The Commissioner of Sales. 


Tax, U.P. — we shall discuss as it in 
some measure, governs the isstie be- 


fore us. 

. 5. The assessee’s main conten- 
tion is that cream sold in sealed con- 
tainers must bear a ‘market’ meaning, 
if we may say so, and not be taken 
literally. What Shri Desaiurges is that 
there are many articles which the con- 
sumers buy on the strength of the im- 
age projected before them ‘in their 
packed state. For instance, a well- 
secured box of chocolates, carton of 
dried fruits or atin of coffee put 
out with well-known markings. a seal- 
ed bottle of whisky sold in such man- 
ner that its quality, quantity and 
genuineness are easily - acceptable — 
these, going by the consumers’ habit 
of looking for articles -properly packed 
or tinned and acquiring a special value 
as a unit of consumer commodity, may 
legitimately be described as items ‘sold 
in sealed containers’. If we consult our 
housewives or our village - vendors, 
there is no doubt that these illustra- 
tions may be borne out as apt and may 


A.I. R. 
even be supplemented by other like 


instances. A thing is bought loose for . 


a price by a buyer on certain assump- 
tions. But a securely packed or pro- 
perly sealed commodity sold by a well- 

own manufacturer is purchased by 
the consumer based on a sort of 
flavoured considerations. The assessee’s 
case is that here no cream in sealed 


containers as a unit with an individu- 


lity is sold. On the otherhand cream 
qua cream is bargained for and des- 
patched. The canister is used because, 
ex necessitae, large quantities of cream 
cannot be transported over distances 
without being put in. some container 
and its leakage and spoilage can be 
prevented only by soldering or sealing. 
Items sold in containers are usually so 
sold for two reasons: (i) for easy con- 
sumption by the retail consumer who. 
by mere sight, is able to distinguish 


~ 


the particular patented brand and. 


picks it off the counter; fii) to 
prevent adulteration or mixing with 
spurious stuff. In the instant case 
the containers used are for bulk 
transmission like tea: chests— 
and sealing is for preventing abuse 
on- the --way or pilferage:. And 


soldering is a sure method of sealing. 


Further, if the item were not a liquid 
like cream, but a solid, it could be 
transported even in gunny bags — 
merely stitched and without any seal. 
If this view be sound, 
Benaras cream dealer is out of. the 
liability zone. We do not examine the 
impact on taxability had the recepta- 
cles been returned by the buyer since 
it does not arise on the evidence. 


6. Shri Desai further dréw our 
attention to the fact that the containers 
had no particular design nor did they 
bear any special marks or have a Uni- 
form size, Thus the sealed container 
had no connection with the bargain or 
the stuff sold. The emphasis was on 
the cream and the container had no 
pertinence in the context. In this con- 
nection. he also referred to Section 8 
of the Act which refers to containers 
and packing material. There is force in 
the argument, certainly. But, as ear- 
lier indicated, judicial adventure in 
interpretation — particularly in tax 
matters — is severely circumscribed. 
Mr. Desai posed the question whether 
sale in loose quantities and unsealed 
containers (in this very case, cream 
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had also been sold in milk cans which 
were not sealed and had been granted 
tax exemption) made any difference 
from ‘similar sales in old kerosene tins, 
the soldering being no sin which. at- 
tached tax guilt. Not that we are obli- 
-vious to the force of this argument. 
but we are influenced by the words 
whose normal meaning should ordi- 
narily guide interpretation. All that 
the notification states is that products 
sold in sealed containers must sail out 


of the harbour of exemption. The sim- 
ple question is this: Was the sale. of 
cream? Yes. Was it, when sold, pack- 
aged in containers which were sealed? 
Yes. On these two affirmative answers 
the exclusion from the exemption 
operates. Such is the contention put 
forward on behalf of the taxing autho- 
rity by Shri Sanghi, learned counsel. 


7. In this connection, he drew 
our attention to Commissioner of Sales 
Tax, U. P. (1968) 21 STC 63 (SC). 
Sikri J. (as he then was), speaking for 
the Court. considered a somewhat simi- 
lar question of exemption where sales- 
tax dealers in cooked food ‘other, than 
cooked food sold in sealed containers’ 
were conferred exemption, on cer- 
tain conditions. The commodity there 
was confectionery sold in sealed con- 
tainers and the High Court upheld the 
assessee’s case with these words: 


“In commercial world in such tra- 
des, particularly where food materials 
are concerned. it would be seen- that 
the name and reputation of the manu- 
facturer by itself is a sufficient evi- 
dence or guarantee of the quality of 
the contents. The most usual form or 
method for furnishing such evidence 
or guarantee of the quality and quan- 
tity of- the contents is by way of putt- 
ing its seal by the manufacturer in 
order to secure the goods in the con- 
tainer in such manner that’ to have 
access to the contents of the container 
the seal so put. has to be destroyed or 
broken. For if it were not so‘ done 
neither the retailer nor the purchaser 
would be sure whether the goods in- 
side the container as to their quality 
and quantity are the same as repre- 
sented and have not been . otherwise 
adulterated or mixed up by. extraneous 
elements is hardly necessary to men- 
tion that a dealer carrying on the busi- 
ness of selling sweetmeats and confec- 


2 “m ob 


M. D. & Farm v. ‘Union of India (K. Iyer J.) 


[Prs. 6-8} S. C. 1495 


tionery on a comparatively smaller 
scale would find it uneconomical com- 
mercially to put the stuff sold or to be 
sold in sealed containers; it is only a 
large scale manufacturer who manu- 
factures and exports the confectionery. 
who would need selling the same in a - 
container. In our opinion, therefore, it 
is only that class of dealers carrying 
on the business of sale of confectionery 
in sealed containers as explained above 
who were not intended to be exempted 
from the liability to pay sales tax on 
their turnover.” 

On appeal. this Court after noticing 
the plausibility of the opposite point 
of view and guessing the possible ad- 
ministrative and other reasons for the 
exclusion from exemption, held: 


“Be that as it may, in the context 
it is difficult to give to the expression 
‘sealed container’ a meaning different 
from the ordinary dictionary meaning.” 


8. “Sealed container” merely 
means a container which is “so closed 
that access ‘to the contents’ is impussi- 
ble: without breaking the fastening”. 
The expression ‘seal’ in this context 
does not involve an -affixture of the 
seal of the seller such as impressing a 
Signet in wax etec., as evidence or 
guarantee of authenticity. An article 
may be regarded as put in sealed con- 
tainers if it is closed securely in any 
vessel or container by any kind of 
fastening or covering that must be 
broken before access can be obtained 
to what is packed inside. This is the 
popular, perhaps the: litera]. meaning 
of the expressions used in the notifica- 
tion. May be the State thought that 
sealed containers would be used only. 
by big manufacturers who were able 
to bear the burden of tax; may be ad- 
ministrative convenience in assessing 
quantities sold induced this step. It is 
not for the Court to launch on obscure 
fiscal astrology but merely to construe 
what has been expressed in plain 
words. We should have been happier if 
the State had furnished the reasons 
prompting the exclusion from the 
exemption. An intelligent appreciation 
of the reason of the rule is an aid to 
judicial construction but the State has 
not been as alert on this score as we 
might have wished. Why should a sale, 
if generally exempt from tax. being‘a 
milk product, forfeit it merely because 
the wholesome step of sealing the con- 
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tainer and insulating the food article 
from : contamination, is taken during 
transit? But counsel for the State has 
expressed his inability to throw light 
on this aspect or on the reasons for the 
Policy. Had the State’s counter-affi- 
davit been more illuminating on these 
questions, it would have performed a 
service to this Court and to the public 
and rendered the task of judicial cons- 
truction simpler, 

9, With these observations; we 
dismiss the appeals but there will be 
no order as to costs in this Court. 

Appeals dismissed. 


~ 
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V. R. KRISHNA IYER AND 
R. S. SARKARIA,: JJ. 
Abdul Gaffer, Petitioner v. State 
of West Bengal, Respondent. 
Writ Petn. No. 538 of 1974, D/- 
20-1-1975. 


(A) Maintenance of Internal Secu- 
rity Act (1971). S. 3 — Detention 
order based on few instances of 
theft of railway property — No suf- 
ficient reason for not resorting to nor- 
mal procedure of criminal prosecu- 
tion for offence — Averment that 
witnesses were afraid of giving evi- 
dence for the prosecution held un- 
believable — Detention order quash- 
ed. AIR 1975 SC 393, Followed. 

(Paras 8, 9) 
Casas Referred: Chronological Paras 
AIR 1975 SC 393 = W.P. No. 453 of 

1974 D/- 4-12-1974 = 1975 Cri LJ 

423 6 
(1975) Writ Petn. No. 428 of 1974 DJ- 

15-1-1975 = 1975 Cri LR (SC) wi 


AIR 1974 SC 2120 = 1974 Cri Us 

1394 
AIR 1972 SC 1566 = 1972 Cri LJ io 
9 


Mr. Inder Sen Sawhney, Advo- 
cate, Amicus Curiae, for Petitioner; 
M/s. Dalip Sinha, S. Basu and G. S. 
Chatterjee, Advocates. for Respon- 
dent. 

Judgment of the Court was deli- 
vered by 


SARKARIA, J:— Abdul Gaffer, 
petitioner challenges the order dated 


BS/ BS/A408/ SISAR 


A. I. R- 


18-5-1972, of his -detention made 
under S. 3 of -the Maintenance of 
Internal Security Act, 1971. The de- 
tention order states that the deten- 
tion was necessary to prevent the 
petitioner from acting in any manner 


prejudicial to the maintenance of sup-. 


plies and services essential to the 
community. The impugned order was 
passed on these grounds: 


“I. On 18-7-71 at.02/15 hrs. you 
along with your associates being arm- 
ed with deadly weapons like daggers 
etc. committed theft in respect of 
D. O. Plates from the Rly. Yard near 
Tikiapara Fiy Over Bridge. 
challenged by the (person) on duty 
R. P. F. party you and your associates 
attacked them by pelting stones caus- 
ing injury to the R.P.F. party. The 
R.P.F. had to open fire when you 
and your associates fled away leaving 
behind 3 (three) pieces of D.O. pla- 
tes. In consequence of theft of Rly. 
property running of the train services 
were disrupted. 


2. On 25-11-71 at 14/15 hrs. in 
between Chandmari Bridge and Tikia- 
para Foot over bridge you along with 
your associates. being armed with 
deadly weapons committed theft in 
respect of batteries from empty rakes 
standing on the Rly. track. Being 
challenged by the R. P. F. party you 
and your associates attacked them by 
pelting stones in order to take away 
the stolen batteries by terrorising 
them, The RPF Party in exercise of 
right of private defence fired two 
rounds and one of your associates be- 
ing injured was arrested at the’ spot; 
while you along with your other as- 
sociates fled away leaving behind six 
pieces of batteries one implement of 
battery opener and iron rod etc. which 
were recovered by the RPF Party. As 
a result of this act train services in 
Howrah Burdwan hine was seriously 
disrupted.” 


3. On 20-2-1972 at 09/25 hrs. at 


Howrah Goods-Yard near Oriapara 


Quarters you along with your associa- 
tes being armed with deadly weapons 
viz., bombs, iron rods ete. committed 
theft of wheat bags from a wagon 
No. ER-86018 standing on-line No. 28. 
Being challenged by the RPF party 
you and your ` associates - attacked 
them by ‘pelting stones and hurling 


Being | 


“~: 
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- bombs. As a result one RPF Sub Ins- 
pector was injured. The RPE Party 
in exercise of right of private defence 
fired one round and you and your 
associates fled away leaving behind 2 
bags of wheat, one’ iron rod which 
were recovered by the RPE party. 
One of your associates as a result of 
firing sustained injury who was sub- 
sequently arrested at Howrah Gene- 
ral Hošpital. As a result of this act 
train services on Howrah Burdwan 
Line was suspended for a considera- 
ble period.” | 

2. In respect of these inci- 
dents, three cases were registered 
with the police in regard to offences 
under Sections 147, 148, 337, 307 and 
379. Penal Code. The petitioner was 
arrested in respect of those offences 
on March 10, 1972 and forwarded to 
the Judicial Magistrate who . released 
him on bail on the same day. It was 
on 18-5-72 that the impugned order 
was made and the petitioner preven- 
tively detained. 


3. The District Magistrate who 
had passed the impugned order has 
not filed any affidavit. Instead, his 
successor-in-office has, in response to 
the Rule Nisi, filed the counter. 


4, Mr. Inder Sen Sawhney, 
learned Counsel appearing as amicus 
curiae for the petitioner contends that 
in the circumstances of the case, the 
detaining authority could not be pos- 
sibly satisfied with regard to the ten- 
dency of the petitioner to act preju- 
dicially in the manner referred to in 
the detention order. The order, pro- 
ceeds the argument. has been passed 
mechanically without applying the 
mind. It is added that the power has 
been misused and exercised in a colo- 
urable manner, Stress has been laid 
on the fact that the detaining authority 
has not filed the counter-affidavit and 
the return filed in his place by 
another officer does not satisfactori- 
ly explain why the prosecution of the 
petitioner for the substantive offence 
in respect of which he was arrested 
and named in the F.LR. was not pro- 
ceeded with. According to Counsel 
the socalled explanation given in the 
counter that the witnesses being af- 
raid were not coming forward to give 
evidence was too ridiculous to be be- 
lieved . by. any reasonable person. 
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5. . It appears to us that there 
is: a good deal of förce in these con- 
tentions. 

6. The petitioner was named 
as culprit in the F.I.R. It is common 
ground that he was seriously wcun- 
ded as a result of bullet fired by the 
R.P.F. The counter-affidavit is myste- 
riously silent as to who had removed 
him from the spot to; the Hospital 
from where he is alleged to have been 
arrested. One of his companions was 
admittedly shot dead at the spot. In 
the absence of anything to the con- 
trary in the affidavit, it will not be 
unreasonable to presume that he was 
removed from the scene to the Hos- 
pital by the R. P. F. or by somebody 
else at their instance. In such. a situa- 
tion the only material witnesses who 
could give evidence for the prosecu- 
tion would be members of the Rail- 
way Protection Force. It is a para 
police organisation. The bald but 
sweeping allegation inthe counter that 
these witnesses were also afraid of 
giving evidence in court against the 
petitioner is a version which is too 
incredulous to be swallowed even by 
an ultra credulous person without 
straining his credulity to the utmost. 
In Sri Lal Shaw v. State of West 
Bengal, W.P. No. 453 of 1974 D/- 4- 
12-1974 = (reported in AIR 1975 SC 
393), this Court was dealing with a 
similar assertion. Chandrachud J. who 
spoke for the Court refused to accept 
such an ipse dixit in the counter, with 
these observations: 

.. If the facts stated in the 
ground are true, this was an easy 
case to take to a-successful termina- 
tion. We find it impossible to accept 
that the prosecution could not be pro- 
ceeded with as the witnesses were 


afraid to depose in the public against 


the petitioner. The Sub-Inspector of 
Police who made the Panchnama, we 
hope. could certainly not be afraid of 
giving evidence against the petitioner. 
He had made the Panchnama of sei- 
zure openly and to the knowledge of 
the petitioner. Besides. ‘if the peti- 
tioner’s statement was recorded du- 
ring the course of investigation under 
the Act of 1966, that itself could be 
relied upon by the prosecution in 
order ‘to establish the ‘charge that 
the petitioner was in unlawful pos- 
session of Railway. property.” - = 


See ty PE p a a 
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` 7. In Noor Chand Sheik v. 
State of West Bengal, AIR 1974 SC 
2120 it was pointed out by this Court 
that the circumstances in which the 
Prosecution of the detenu was drop- 
ped ard he was discharged, are not 
Irrelevant and must be explained. 
Recently this point was again stressed 
by this Court in Dulal Roy v. State of 
West Bengal, Writ Petn. No. 428 of 
1974 D/- 15-1-1975.* 

8. The conclusion therefore is 
inescapable that the petitioner has 
been preventively detained without ap- 
plication of mind as to whether the 
prosecution against him was fore- 
doomed to failure on the ground of 
witnesses being afraid to depose 
against the detenu in court. The im- 
pugned order has been made ina 
casual and cavalier manner. 

9, Mr. Chatterjee, learned 
Counsel for the State cited Nandalal 
Roy v. The State of West Bengal, 
AIR 1972 SC 1566. The ratio of that 
decision is not material for determina- 
tion of the point before us. There the 
Court was concerned whether a cer- 
tain incident was related to ‘law and 
order” or “public order’ while we are 
concerned whether the power has 
been exercised in the present case in 
a colourable manner as a cloak for 
subverting the process of criminal 
law and irksome court procedure. 
Our answer. as already indicated 
above, is that the power in the pre- 
sent case has been so exercised and 
the impugned order is an act of colo- 
urable exercise of jurisdiction. 

19. We therefore allow this 
petition, quash the impugned order 
and direct that the petitioner be 
řeleased forthwith. - 
l Petition allowed. 


*(Reported in 1975 Cri. L. R. (SC) 147). 
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Government of India and another, 
Appellants v. C. A. Balakrishnan and 
others, Respondents. 
Civil Appeal No. 766 (N) of 1972, 
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JR/JR/E137/74/SAR 


A. I. R. 


(A) Constitution of India, Art. 309 
— Rules as to promotion and Senio- 
rity — Promotion on basis of senio- 
rity-cum-fitness as distinguished from 
promotion on basis of ‘selection —~ 
Claim for promotion on former basis 
erroneously not considered—Remedy. 


Promotion at relevant time being 
on basis of seniority-cum-fitness — 
Rule as to promotion by selection 
coming into force later—A’s claim to 
promotion not considered on the 
ground that the post in question was 
a selection post — High Court’s 
order in writ petition by A directing 
Government to consider A’s claim to 
promotion on basis of seniority cum 
fitness was proper and valid — Order 
upheld by S. C. in Special Appeal by 
Government, 1968 Lab IC 1291 (SC), 
Foll. (Para 5) 
Cases Referred: Chronologocal Paras 
AIR 1968 SC 1113 = 1968 Lab IC 

1291 = (1968) 3 SCR 363 5 


The Judgment of the Court was 
delivered by 


MATHEW, J.:— In this appeal, by 
Special leave, the question for consi- 
deration is whether the High Court 
was right in directing the Govern- 
ment of India to consider the claim 
of respondent No. 1 to seniority over 
respondent No. 2 in the cadre of Go- 
down-Dock Superintendent (therein- 
after referred to as ‘Superintendent’) 
in the Food and Supplies Department, 
Government of India. 


2 Respondents Nos. 1 and 2 
were appointed as tally clerks on Fe- 
bruary 26, 1949 and February 28, 
1949, respectively. Respondent No. 2 
was promoted to the post of Junior 
Godown Keeper on January 11, 1952, 
and that of Senior Godown Keeper on 
June 2, 1954, Respondent No. 1 was 
promoted as Junior Godown Keeper 


on November 19, 1954 and as Senior 


Godown Keeper on August 24, 1957. 
Respondent No. 2 was promoted = as 
Superintendent on November 1. 1957. 
Respondent No. 1 thereupon made re~ 
presentation to Government as re- 
gards his superior claim for being 
promoted to the post: on the basis of 
his seniority. On . April 9, 1962, the 
Central ‘Government passed an order 
refixing the seniority of respondent 
No, 1 over respondent No. 2 both in 
the cadre of Junior Godown Keepers 


oa 
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and in that of Senior Godown Keepers. 
The Government, however, rejected 
the claim of respondent No. 1 for fix- 
ing of his seniority above respondent 
No. 2 in the cadre. of. Superintendents 
for the reason that the post of Supe- 
rintendent was a selection post even 
in 1957 and that respondent No. 2 was 
appointed to the post on the basis of 
his superior merit and ability. Res- 
pondent No. 1 was promoted as Supe- 
rintendent on July 10, 1962. Inthe 
Seniority List of Dock-Godown Supe- 
rintendents prepared on January 1, 
1963. respondent No. 1 was shown as 
junior:to respondent No. 2. Respon- 
dent No., 1 thereupon filed a writ 
petition before the High Court ‘on 
1968, praying for a 
direction to the Government for the 
restoration of his seniority over res- 
pondent No. 2 in the cadre of Supe- 


rindendent. The High Court allowed. 


the writ petition and this appeal. by 
special leave, is against that decision. 

3. The case of respondent No.1 
before the High Court was that he 
was senior to respondent No. 2 and 
that his case was.not considered when 
respondent No. 2 was appointed to 
the post of Superintendent. The High 
Court was of the view that on No- 
vember 1, 1957, when respondent No. 


2 was promoted to the post of Supe- . 


rintendent, the post was not a. selec- 
tion post but a post to which promo- 
tions were made on the basis of senio- 


rity-cum-fitness and that the case of- 


respondent No. 1, should have been 
considered on that basis and not on 
the basis that it was a selection post. 
The Court. therefore, issued a writ 
directing the Government to consider 
the case of respondent No. 1 for pro- 
motion to the post of Superintendent 
as on November 1, 1957, when respon- 
dent No. 2 was promoted and accord- 
ing to the rules then in force and 
that, if he is found fit for promotion 
as on that date. “the promotion al- 
ready given to him to that position 
be dated back to November 1, 1957, 


-and he be granted all consequential 


benefits and if he is not found fit for 


promotion as on that date, he will not 


be entitled to any relief.” 


A. It was argued | on behalf of 
the appellants that: the post. of Supe- 
rintendent- was- a selection post in 
1957, that the case of respondent No. 


-Chattar Singh v. 
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1 was considered in November, 1957. 
along with that of respondent No. 2 
and others -and it was because respon- 
dent No. 2. was found to be superior 
to respondent No. 1 in merit and 
ability that he was chosen .and ap- 
pointed to the post. 


5. We see no reason to differ 
from the view of the High Court that 
in November. 1957, when respondent 
No. 2 was promoted to the post, it 
was not a selection post. According to 
the High Court, the cadre and re- 
cruitment rules providing that pro- 
motions to the post of Superintendent 
should be by selection and not on the 
basis of seniority-cum-fitness came 
into force only in September, 1960. 
No materials have been placed be- 
fore us to hold that the High Court 
was wrong in taking this view. There- 
fore, we think that the High Court 
was right in its conclusion that the 
case of respondent No. 1 was not con- 
sidered in November, 1957, on the 
basis that the post of Superintendent 
was a post to which promotion was 
to be made on the basis of seniority 
cum-fitness. The ruling of this Court 
in State of Mysore v. Syed Mahmood, 
(1968) 3 SCR 363 at p. 366 = (AIRI. 
1968 SC 1113 atp. 1115 = 1968 Lab IC 
1291 at p..1293) fully supports the; _ 
direction given by the High Court in| 
this case. i 


6. We dismiss the appeal. 
When admitting the special leave 
petition, it was ordered that the 
appellants will pay the costs of the 
respondents in -any event. We, there- 
fore, direct the appellants to pay the 
costs of the first respondent. 


a a Appeal dismissed. 


AIR 1975 SUPREME COURT 1499 
(From: Allahabad) 
V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND. A. C, GUPTA, JJ. 


Chattar Singh and others, Appel- 
EA v. Thakur Prasad Singh, Respon- 
en 


' Civil Appeal No. _57 of 1968. D/- 
21-2-1975. 


ES/ES/A864/75/SAR 
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(A) U. P. Consolidation of Hold- 
ings Act, 1953 (as amended by U. P. 
Act 21 of 1966), Sections 4, 5 (2) {a)}— 
Abatement of proceedings — Notifica- 
tion under Section 4 of the Act issu- 
ed during pendency of appeal before 
Supreme Court — Suit and appeal 
stand abated under S. 5 (2) (a) of the 
Act. Parties may work out their rights 
before the appropriate consolidation 
authorities. AIR 1968 SC 714, Foll. 
| (Para 1) 


Cases Referred: Chronological Paras 


(1975) CMP No. 19 of 1975 (SC) 1 
AIR 1968 SC 714 = (1968) 2 SCR 95 1 


Judgment of the Court was deli- 
vered by : 


KRISHNA IVER, J.:— The appeal 
relates to a suit and at a later stage 
thereof certain remedies were ‘sought 
under the U. P. Consolidation of Hold- 
ings Act, 1953 as amended by U. P. 
Act 21 of 1966. During the pendency 
of the appeal in this Court, a notifica- 
tion has been issued under S. 4 of the 
Act. By virtue of the operation of Sec- 
tion 5 (2) (a) of the said Act, there is 
a statutory abatement of the suit and 
other proceedings pending therefrom. 
This Court has in Ram Adhar Singh v. 
Ramroop Singh, (1968) 2 SCR 95 = 
(AIR 1968 SC 714) held that even ap- 
peals pending before this Court will 
abate consequent on the above statu- 
tory provision. The appellants have 
moved in C.M.P. No. 19 of 1975 for 
passing an order of abatement under 
S. 5ofthe U.P. Consolidation of Hold- 
ings Act. Counsel for the respondent 
faced with the decision of this Court 
and the clear statutory provision agrees 
that the stand taken by the appellants 
is correct, We therefore hold that the 
Isuit and the appeal stand abated. It is 
“lopen to the parties to work out their 
rights before the appropriate Con- 
solidation Authorities. With this direc- 
ition, the appeal is disposed of as abat- 
ed. Parties will bear their costs throu- 
ghout. 


Order accordingly. 


~ | F 
; 
j Jd. 
: 
bans 





A. I. R. 
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V. R. KRISHNA IYER AND 

R. S. SARKARIA, JJ. 

Sow. Chandra Kanta and another, 
Petitioners v. Sheik Habib. Respon- 
dent. 

Review Petn. No. 62-A of 1974, 
D/- 13-3-1975.* 

(A) Constitution of India, Arts. 136, 
137 — Applicition for special leave to 
appeal dismissed — Application for re- 
view of order of dismissal — Applica- 
tion on same grounds not maintainable. 

. (Para 1) 

(B) Constitution of India, Art. 137 
— Scope of power — Once an order 
has been passed by the Supreme Court 
the order cannot be lightly ‘interfered 
with. (Para 1 

Mr, C. K. Daphtary, Sr. Advocate, 
(M/s. S. K. Dholakia and R. S. Bhatia 


. Advocates, with him), for Petitioner; 


Mr. S. B. Fambwaker, for Respondent. 


Judgment of the Court was deli- 
vered hy 


KRISHNA IVER, J.:i— Mr. Daph- 
tary. learned counsel for the peti- 
tioners, has argued at length all the 
points which were urged at the earlier 
stage when we refused special leave 
thus making out that a review proceed- 
ing virtually amounts to a re-hearing, 
May be. we were not right in refusing 
special leave right in the first round 
but, once an order has been passed by 
this Court, a review thereof must be 
subject to the rules’ of the game and 
cannot be lightly entertained. A review 
of a judgment is ‘a serious step and 
reluctant resort to it is proper only 
where a glaring omission or patent 
mistake or like grave error has: crept 
in earlier by judicial fallibility. A 
mere repetition through different 
counsel of old and overruled argu- 
ments, a second tripover ineffectually 
covered ground or minor mistakes of 
inconsequential import are obviously 
insufficient. The very strict need for 
compliance with these factors is the 
rationale behind the insistence of coun- 
sel’s certificate which should not bea 
routine. affair or a habitual step. It is 
neither fairness to the court which de- 


*(Petn. for Review ofthis Court’s Order 
D/- 18-1-1974, in Spl. Leave Petn. 
. No. 2788 of 1973.) 
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cided nor awareness of- the precious 
public time lost what with a huge 
back-log of dockets waiting in the 
queue for disposal, for counsel to issue 
easy certificates for entertainment of 
review and fight over again the same 
battle which has been fought and lost. 
The Bench and the Bar, we are sure, 
are jointly concerned in the conserva- 
tion of judicial time for maximum 
use. We regret to say that this case is 
typical of the unfortunate but fre- 
quent phenomenon of repeat perfor- 
mance with review label as 
passport. Nothing which we did not 
hear then has been heard now, except 
a couple of rulings on points earlier 
put forward. May be. as counsel now 
urges and then pressed. our order re- 
fusing special leave was capable of a 
different course. The present stage is 
not a virgin ground but review of an 
earlier order which has the normal 
feature of finality: 

We dismiss the petition unhesi- 
tatingly, but with these observations 


hopefully. 
Petition dismissed. 


ATR 1975 SUPREME COURT 1501 
(From: Allahabad)* ` 
N. L. UNTWALIA AND S. MUR- 
TAZA FAZL ALI, JJ. 
Hari Har Singh etc, Appellants 
v. The State of U. P., Respondent. 
. Criminal Appeal No. 94 of 1974, 
D/- 15-4-1975. l 
(A) Criminal P.C. (1898), Ss. 423, 
374 — Appeal by accused sentenced 
to death and confirmation proceeding 
— Power of High Court is wider in 
the circumstances — Judgment of the 
High Court showing that it had con- 


sidered the case by itself as required 


by law — No infirmity in the judg- 
ment brought out — No interference. 
AIR 1968 SC 1438; 1969 Cri LJ 6, 
Applied. (Para 8) 
(B) Penal Code (1860), S. 302 — 
Capital punishment —- Propriety. 
Death sentence is to be imposed 
when the murder. is committed in a 


*(Criminal Appeal No. 492 of 1973 
and Ref. No. 28 of 1973 D/- 28-9- 
1973 — (AD) its | 
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brutal manner or when the nature of 
the crime is ghastly. For the murder 
of one man, three brothers of one 
family -and two brothers of another 
have to suffer life imprisonment and 
that would be sufficient. Hanging any 
is not called for. ` (Para 14) 
(C) Evidence Act (1872), S. 3 — 
Appreciation of evidence—Eye witnes- 
ses—Witnesses either partisan or in- 
terested — Their evidence cannot be 
rejected merely because of that, if the 
same stands careful scrutmy—Con- 
current finding of their being reliable 
—No interference with it where no 
infirmity shown in appreciation of 
their evidence. (Para 13) 
Cases Referred: Chronological Paras | 
AIR 1968 SC 1438 = (1968) 3 SCR 
404 = 1969 Cri LJ 6 8 
Mr. S. N. Misra, Senior Advoca 
(M/s. K. C. Agrawala, N. ML. ore 
vastava & E. C. Agrawala. Advocates, 
with him), for Appellant. Mr. O. P. 
Rana, Advocate, for Respondent. Mr. 
U. P. Singh, for Complainant. 
. The Judgment of the Court was 
delivered by 
UNTWALIA, J.:— There are five 
appellants in this appeal by special 
leave. Appellants Girja Singh and 
Hari Har Singh have been convicted 
under Section 302/149 of the Indian 
Penal Code and each of them has 
been sentenced to death. A sentence of 
years rigorous imprisonment 
has also been awarded to each of 
them under Section 148. Appellants 
Ram Adhar Singh, Hardwar Dubey 
and Ram Sudhar Dubey have ‘been 
convicted under Section 302/149 and 
Section 147 of the Penal Code. Each 
has been awarded life imprisonment 
under the former count and a con- 
current sentence of two years’ rigo- 
rous Imprisonment under the latter. 


2. In the occurrence which 
took place at  Chochakpur Bazar, 
Police Station Karanda, District Gha- 
zipur the person killed was Amal- . 
dhari Singh resident of Lachmanpur. 
hamlet of Village Chochakpur Bazar. 
The occurrence took place on the 
20th January, 1972 at about 5.00 on 
the road running east to west through 
the Bazar. Appellants Hari Har Singh, 
Girja Singh and Ram Adhar Singh 
are brothers all sons of Bibhuti Singh. 
The other two appellants inter se are 
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also brothers and they are sons of 
Amar Deo Dubey. It would appear 
from the evidence of Kawaldhari 
Singh, P.W. 1 brother of deceased 
Amaldhari Singhthat there has been 
a lot of litigation between the family 
of the deceased and that of Bibhuti 
Singh. The Dubeys have been in the 
camp of the latter. The immediate 
cause of' the occurrence is said to be 
the incident which occurred at about 
noon on the 20th January, 1972. One 
Sudama had moved an application 
under Section 92 of the Code of Civil 
procedure against one Mahant Shanta 
Nand Giri. Appellant Girja Singh was 
doing the Pairvi on behalf of Sudama 
while Amaldhari Singh was doing 
Pairvi for the Mahant. At about noon 
time on the date of the occurrence, 
the Sub-Divisional Officer Shri Ram 
Yag Singh had gone to the Math 
which is not far from Chochakpur 
Bazar to make some local investiga- 
tion in respect of the enquiry which 
was proceeding on the application fil- 
ed by Sudama. Appellant Girja Singh 
and Amaldhari Singh were present to 
do pairvi on behalf of their respec- 
tive parties. After the Sub-Divisional 
Officer had left the Math there was 
a quarrel between them. Girja Singh 
held out threat to kill Amaldhari. 


3. In the afternoon Amaldhari 
Singh along with his brother Kawal- 
dhari Singh, P.W. 1 came to Chochak- 
pur Bazar from their house in Lach- 
manpur to purchase some cloth. They 
went to the shop of Kamta’ Rai. P.W. 
4a little before 5.00 pm. They could 
not select any cloth for purchase. At 
about 5.00 p.m. both the brothers 
came out of the shop of Kamta’ Rai 
and proceeded towards West. Kawal- 
dhari Singh was proceeding about 50 
or 60 paces ahead of Amaldhari. 
Suddenly the five appellants emerged 
from another shop and attacked Amal- 
dhari. Appellants Girja Singh and 
Hari Har Singh were armed with pis- 
tols and the other three were armed 
with lathis. Amaldhari raised an 
alarm and ran towards West. The 
three appellants inflicted lathi blows 
from behind. Each of the two appel- 
lants who were armed with a pistol 
fired shots at him. On receiving shots 
Amaldhari fell on the ground and 
thereafter again appellant Ram Adhar 
Singh inflicted a lathi blow on him. 


A. LR 


After committing the assault thé ap- 
Pellants ran away. : 

l 4, _ Amaldhari was put on a cot 
in no time and taken’ to Nandganj 
wherefrom he was taken to Ghazipur 
hospital in a taxi which was coming 
from Varanasi side. Dr. Om Prakash, 
P. W. 16 soon examined him and de- 
clared him dead. Dr. A. K. Verma. 
P.W. 9 was in-charge of the Emergency 
duty and he sent a memo to Police 
Station Kotwali Ghazipur. Kawal- 
dhari dictated :a report to Dhananjai 
Singh, son of the victim and the latter 
took the report to the Police Station. 
On the basis of this report a case was 
instituted. Since the incident took 
place in Chochakpur Bazar which lay 
within the jurisdiction of Karanda 
Police Station, a copy.of the Chik Re- 
port was sent there through Sub-Ins- 
pector Kalika Singh of Kotwali Police 
Station. The autopsy on the dead 
body of Amaldhsri Singh . was per- 
formed by Dr. K. S. Rai, P.W. 7 who 
prepared a post-mortem report. The 
Doctor found 13 injuries on the per- 
son of the deceased, 11 of them were 
contusions, abrasions or  lacerated 
wounds caused by lathi blows or by 
fall. Two gun shot . injuries -were 
found and bullets were recovered 
from those injuries. 

5. The defence was that Amal- 
dhari had many enemies, he was kill- 
ed somewhere by some unknown per- 
sons. and the appellants had been 
falsely implicated due to enmity. 

6. The appellants were con- 
victed by the Trial Judge for forming 
an unlawful assembly and for com- 
mitting the ‘murder of Amaldhari 
Singh. They were sentenced by that 
Trial Court and the sentences of all 
the appellants were confirmed as sta- 
ted above. 

Ta Mr. S. N. Mishra, learned 
Counsel for the appellants urged the 
following points: 

(1) That since the case before the 
High Court was not only in appeal 
but also is a reference for confirma- 
tion of the death sentence on two of 
the appellants, it was the duty of the 
High Court to re-appraise and seruti- 
nize the entire evidence. The High 
Court has failed to do so. 
. (2) That the place of occurrence 
and the time of occurrence was not 


Piai 


a 
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examine this aspect of the 
carefully. 


(3) That the prosecution witnes- 
ses who claimed to have witnessed 
the occurrences were all: partisan wit- 
nesses. There were other persons pre- 
sent who were named as eye witnesses 
in the First Information Report but 
were not examined by the  prosecu- 
tion. It was the duty of the Trial 
Court or the High Court to examine 
them as Court witnesses. 


(4) That in any view of the mat- 
ter it is not a case where the death 
sentence on two of the appellants 
ought to have been confirmed. 


8. In support of the first point 
reliance was placed on a passage 
which occurs at page 407 in the judg- 


matter 


ment of this Court of the case of 


Bhupendra Singh v. The State of 
Punjab, (1968) 3 SCR 404 = (AIR 
1968 SC 1438 = 1969 Cri“LJ 6). It 
runs thus: ° 


“Ordinarily, in-a criminal appeal 
against conviction, the appellate 
Court, under Section 423 of the Code 
of Criminal Procedure. can dismiss 
the appeal, if the Court is of the opin- 
ion that there is no sufficient ground 
for interference. after examining all 
the grounds urged before it for chal- 
lenging the correctness of the deci- 
sion given by the trial Court. It is 
not necessary for the appellate Court 
to examine the entire record for the 
purpose of arriving at anindependent 
decision of its own whether the con- 
viction of the appellant is fully justi- 
fied. The position is, however, dif- 
ferent where the appeal is by an ac- 
cused who is sentenced to death. so 
that the High Court dealing with the 
appeal has before it, simultaneously 
with the appeal, a reference for con- 
firmation of the capital sentence under 
Section 374 of the Code of Criminal 
Procedure. On a reference for confir- 
mation of sentences of death, the 
High Court is required to proceed in 
accordance with Sections 375 and 376 
of the Code of Criminal Procedure 
and the provisions of these sections 
make it clear that the duty of the 
High Court, in dealing with the re- 
ference, is not only to see whether the 
order passed by the Sessions Judge is 
correct, but to examine the case for 
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- proved and the High Court did not 


itself and even direct a further en- 
quiry or the taking. of additional evi- 
dence if the Court considers it desi- 
rable in order to ascertain the guilt 
or the innocence of the convicted per- 
son.’ 

In our judgment in this case the High 
Court has substantially followed the 
above dictum. The High Court has 
examined the case for itself and has 
found it proved beyond reasonable 
doubt. On the facts and in the cir- 
cumstances which emerged from the 
evidence no further enquiry was 
necessary to be directed nor the tak- 
ing of any additional evidence was 
called for. 

9. It was submitted on behalf 
of the appellants that the occurrence 
took place not at 5.00 p.m. but some- 
time later after the fall of darkness 
which must have been between 5.30 
and 5.00 p.m. in the month of Janu- 
ary. Nobody saw the occurrence. 
Therefore, Amaldhari was taken to 
Ghazipur and after consultations and 
deliberations a written report was 
given there late in the night or the 
following morning. It was further 
submitted that Amaldhari Singh was 
involved in several cases. He had 
several enemies. Some others might 
have killed him. The appellants were 
falsely implicated. It was pointed out 
that no blood was found at the place 
of occurrence nor any bullet. 


10. We see no substance in this 
argument. According to the Doctors 
Amaldhari Singh after receiving the 
injuries must not have died instan- 
taneously. He must have died at least 
after 45 minutes. It was therefore, 
natural for Kawaldhari and others to 
take the seriously injured Amaldhari 
to a bigger hospital at the Ghazipur 
District Headquarters. He could not 
be properly looked after at the small 
dispensary at Karanda or Nandganj. 
On a cot hé was taken to Nandganj in 
the hope of getting a taxi there. From 
Nandganj there is a direct route to 
Ghazipur. The shorter and the other 
route to Ghazipur from Chockerpur 
in the circumstances was not. the pro- 
per route to take. On the testimony 
of Head. Constable Ram Kawal, P.W.5 
it was sought to be argued that the 
Register at the Kotwali Station was 
kept open and no special report was 
sent in this case to the higher offi- 
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cers. Our attention was also drawn to 
the testimony of Uma Kant Singh, 


P.W. 17 who was the first investigat- 


ing Officer in this case that no special 
report regarding the occurrence was 
sent to the superior officers. We do 
not accept this argument to be correct. 
The Register was not kept open to 
“make any false entry or an anti tim- 
ed one. The Circle Inspector. who was 
present at the Kotwali at 8.30 p.m. 
on the 20th of January 1972 had af- 
fixed his signature on the Chik Re- 
port. He said in his evidence that at 
8.30 am., on the 21st January a spe- 
cial report relating to this case was 
sent to the Superior Officers. Even 
before this he had informed the 
Superintendent of Police Ghazipur 
on phone about it. 

11. ` 
neither any bullet nor any blood was 
found at the spot where the occur- 
rence is said to have taken place. It 
appears from the evidence that. each 
of the two appellants fired two shots 
from his pistol. Thus four shots were 
fired. Only two hit the victim. Two 
bullets must have fallen on the 
ground, No attempt seems to have 
been made to find out the small bul- 
lets. The portion of the road where 
the occurrence took place was not 
pitched. There was dust. The inves- 
tigating officer was not asked any 
question as to whether he had search- 
ed for the bullet or not. No substan- 
tial quantity of blood fell on the spot. 
The two bullet injuries caused inter- 
nal haemorrhage. -One litre of blood 
was found inside the body of the de- 
ceased on post-mortem examination. 
Blood only oozed out from his head 


injuries received by lathi. Amaldhari 


was wearing a sweater and a kurta. 
Nobody was there to guard the place 
of occurrence till after midnight when 
some police officer and constables 
came from police Station- Karanda. 
By the trampling of the feet of the 
passers-by. traces of blood must have 
vanished. We find that the Courts be- 
‘ow have rightly held that the oc- 
currence did take place at the place 


and time as alleged by the prosecu-. 


tion. l 
- 12. The three eye witnesses in 
this case are P.W. 1 Kawaldharil 
Singh, brother of the deceased. P.W. 4 


Kamta -Rai, the shopkeeper to whose | 
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shop the deceased and his. brother: 
had gone to purchase some .cloth and. 


It is no doubt true that 


P.W. 3 Shyam Narain alias Shyama. 
The High Court naturally has treated 
Kawaldhari -Singh to be a partisan 
Witness as he was the brother of the 
deceased. Kamta Rai. has also been 
characterised as a partisan witness ag 
in some case he was a co-accused with 
Amaldhari in the year 1956. The High 
Court seems to have committed an 
error in thinking that P.W. 2 was 
not a partisan witness. It was rightly 
pointed out by the learned counsel 
for the appellants that he also be- 
longed to the party of the prosecu- 


tion. In the proceeding under Sec. 92 


of the Code of Civil Procedure the 
family of Kawaldhari being a trans- 
feree of certain land from the Ma- 
hant was implicated as a party. P.W. 2 
had deposed on behalf: of Kawaldhari 
in that proceeding. Even then on per- 
usal of the relevant pieces of evi- 
dence in this case, we could entertain 
no doubt in our mind that the version 
of the eye witnesses was truthful and 
trustworthy. There were two factions 
in the Village and persons residing in 
the neighbouring villages. In such a 


. situation it was difficult to find any 


independent witness coming forward 
to depose. i l 
13. Mr. O. P. Rana, learned 


counsel for the State brought to our 
notice two applications filed by the 


prosecution in the Sessions Court —. 


one on 3-1-1973 and the other on 10- 
1-1973. In the first application names 
of the witnesses who were mentioned 
in the first information Report were 
given but it was not thought useful 
to examine them on behalf of the 
prosecution in Court. They were ten- 
dered for cross-examination -by the 
defence. Defence allowed them to 
be discharged and did not want 
them for cross-examination. Some 
other persons were named in the 
other petition and they were also 
tendered for cross-examination. De- 
fence did not want them to be exa- 
mined. Nor, at any time, was: any 
prayer made in the Sessions Court to 
examine any of them as a Court wit- 
ness. No defence witness was examined 
by any of the appellants. No prayer 
was made in the. High Court to take 
any additionalevidence. We, therefore, 
do not think that 
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three eye witnesses was fit to be re- 
jected merely because they were 
interested and partisan witnesses. On 
careful scrutiny of their evidence’ the 
two Courts below have believed it. 
We do not-find any sufficient reason 
to upset the concurrent findings of 


the courts below and to take a dif- 


ferent view on any material question 
in this case. | 

14. We however, think that 
this was not a case where death sen- 
tence ought to have been imposed on 
either of the two appellants, who was 
armed with a pistol. Neither has been 
convicted under Section 302 simpli- 
citer. On the medical evidence it could 
not be proved which of the two gun 
shot injuries was. sufficient in the 
ordinary course of nature to cause 
the death of Amaldhari Singh. The 
appellants who were armed with 
lathis first assaulted the victim. Pis- 
tols were fired by the two appellants 
from some distance. The victim died 
not on the spot but sometime later as 
a result of the cumulative effect of 
all the injuries caused to him. Death 
sentence is to be imposed when the 
murder is committed in a brutal man- 
ner or when the nature of the crime 
is ghastly. In our opinion, sentence of 
life imprisonment on appellants Hari 
Har Singh and Giria Singh would 
meet the ends of justice. For the mur- 
der of one man, three brothers of one 
family and two brothers of another 
have to suffer life imprisonment and 
that would be sufficient. Hanging any 
is not called for. i , 


o I5 For the reasons stated 
above, we maintain the convictions of 
all the appellants. We maintain the 
sentence of appellants Ram Adhar 
Singh, Hardwar Dubey and Ram Su- 
dhar Dubey but commute the death 
sentence of each of the appellants 
Girja Singh and Hari Har Singh to 
imprisonment for life and maintain 
their concurrent sentence under Sec- 
tion 148 of the Penal Code. Subject 
to the modification in the death sen- 


tence of two of the appellants. the 


appeal fails and is 


Appeal dismissed: Sentence 
E commuted. 
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K. K: MATHEW, V. R. KRISHNA 
IYER AND P. K GOSWAMI, JJ.. 
'- Madhu Limaye, Petitioner v. The 
Superintendent Tihar Jail, Delhi and 


others, Respondents. 


Writ Petn. No. 318 of 1970, D/- 
19-2-1975, 

(A) Constitution of India, Arts. 14, 
15-and 32 — Rercial discrimination — 
Rules in Jail Manual making discri- 
mination between European and Indiav 
prisoners in regard to treatment and 
diet — Such rules were antiquated 
and inconsistent with the concept of 
equality embodied. in the Constitution 
—But the Supreme Covrt did not think 
it necessary to interfere in the present 
case, for the following reasons: - (i) 
The petitioner was no longer in pri- ` 
son and had no personal grievance, 
(ii) The Solicitor General had given 
an assurance that he would move the 
State Government concerned to amend 
the Rules. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1973 SC-87 = (1973) 1 SCC 227 

= 1973 Cri LJ 204 2 
AIR 1971 SC. 2481 = 1971 Cri LJ 
1715 2 
(1968) 21 L Ed 2d 325 = 393 US 175 


2 
(1968) 21 L Ed 2d 344 = 393 US 199 
2 


Mr. Santok Singh, Advocate for 
Petitioner; Mr.. L. N. Sinha, Solicitor 
General (Mr. R. N. Sachthey, Advo- 
oa wan him) for Respondents Nos. 

o 3. 


The Judgment of the Court was 
delivered by 


KRISHNA IYER, J.:— Shri Madhu 
Limaye, M.P.. moved this petition 
while he was prisoner, imbued more 
by the pro bono publico spirit than 
perhaps by his own invidious lot in 
jail. The gravamen of his public grie- 
vance is that a long silver jubilee span 
of years having elapsed after India 
became a Sovereign Democratic Re- 
public, it is obnoxious that racial dis- 
crimination, smacking of colonial 


hangover, should stubbornly resist 
. Arts. 14 and 15 of the Consttiuition 
and survive in the Punjab Jail 


Manual: If it were so, it were a mat- 


ter to blush for, but. the preliminary 
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objection raised by the Solicitor 
General is that the petitioner having 
been freed from prison years ago, this 
Court should not be invited into an 
academic exercise on a constitutional 
issue. Of course, he concedes that 
the Court is not deprived of jurisdic- 
tion by the cessasion of incarceration. 
An inflexible rule that as soon as a 
custodial term or prohibitory order 
expires the Court will not investigate 
its legality may well immunize ephe- 
meral illegality against judicial re- 
view — an unwitting infraction of 
the amplitude of the Court’s powers. 
But there are cases and cases. 


2» Mr. Santok Singh, for the 
petitioner, has brought to our notice 
decisions of this Court and of the 
Supreme Court of the United States 
to press home his point that issues of 
such great moment affecting the 
liberty of the citizen should not be 
avoided even though the immediate 
prohibition which has led to the writ 
petition has, for the time being, dis- 
appeared (See Carroll v. Commis- 
sioners of Princess Anne, (1968) 21 
L ed 2d 325 and United States v. 
Phosphate Export Asso., (1968) 21 
L ed 2d 344; also Madhu Limaye v. 
Ved Murti, AIR 1971 SC 2481 and 
Himat Lal K. Shah v. Commr. of 
Police, Ahmedabad, (1973) 1 SCC 227 
at p. 232=(AIR 1973 SC 87, at p. 90). 


3. The thrust of the charge of 
unconstitutionality made by Shri 
Madhu Limaye consists in the artifi- 
cial discrimination between Indian 
and European prisoners in the matter 
of treatment and diet, going by the 
rules he has set out in his petition. It 
is true that many laws which do not 
square with the equality enshrined 
in Arts. 14 and 15 die hard until pro- 
nounced dead by the Court. Prima 
facie the rules quoted are neither fair 
on their face nor equal in their bo- 
som, as between Indians and Euro- 
peans. This white-complex has no 
right to remain extant in the rules, 
according to counsel for the peti- 
tioner. We have drawn the attention 
of the Solicitor General to what 
appears to be an obsolete but 
overlooked discrimination, We are 
not inclined to -examine this mat- 
ter more incisively for two rea- 
sons. Whe petitioner is no lon- 
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ger in prison. Even so may be the 
matter can be competently scrutinised 
from the constitutional angle by this 
Court, But the learned Solicitor Gene- 
ral assures us that he will draw the 
attention of the Punjab Government 
to the need for revision of the im- 
pugned rules from the point of view 
of racial equality. In the light of this 
submission we hope the State Gov- 
ernment will take up the reform of 
the law, lop off dead wood, eliminate 
the vice of inequality and update the 
regulations to be in keeping with the 
“leone and letter of the paramount 
aw. i 


In view of this attitude of 
the Solicitor General, counsel for the 
petitioner himself expressed that he 
was not keen on going on with the 
case. We hope that the above obser- 
vations would be sufficient for the 
high purpose the petitioner has in view. 


5. We accordingly dismiss the 
petition. l 
Petition dismissed 


. AIR 1975 SUPREME COURT 1506 
(From 1972 Cri LJ 1590 (Delhi)) 
M. H. BEG AND A. ALAGIRI- 

SWAMI, JJ. ) 


_ Mohinder Singh and another, Ap- 
pellants v. State of Delhi, Respon- 
dent. 


Criminal Appeal No. 77 of 1972, 
D/- 11-2-1975. 
(A) Penal Code (1860), Ss. 302, 34 


& 325 — Conviction of one accused 


for murder upheld by the Supreme 
Court — Conviction of other accused 
under S. 302 r/w 34, however, altered 
to one under S. 325 for absence of 
common intention. 1972 Cr LJ . 1590 
(Delhi) Partly Reversed. _. 


In a murder trial it was esta- 
blished that the accused U hit deceased 
with a brick and also with back side 
of an axe which he carried as a result 


of which skull of the deceased cracked 


and he died though there were other 
injuries also. The injuries caused by 
the accused M were not such as to 
cause the death of -the deceased. 


DS/DS/B469/75/CWM 
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Held: that while the accused U 
had been rightly convicted of the off- 
ence of murder the accused M could 
not be so convicted as it was not 
established that he shared a common 


> intention with U to cause the death 


= 


~ attribute such knowledge to M. 


of the deceased or at least to cause 
such an injury as would lead in the 
usual course of nature to the death of 
the deceased. It could not be said that 
the accused persons who were invol- 
ved in the occurrence went there with 
the intention of causing death of the 
deceased though there was evidence 
that they said they would kill him. 
1972 Cr LJ 1590 (Delhi) Partly Re- 
versed. (Para 3) 

If the intention were to kill the 
wrong side of the axe would not have 
been used. While the knowledge that 
the injury he was causing would in 
the ordinary course of nature lead to 
the death of the deceased might be 
attributed to U, it was not possible a 
was not, therefore, possible to aseribe 
to M a common intention along with 
U to cause to deceased such injury as 
would lead in the ordinary course of 
nature to his death. The accused M 
could be convicted u/s 325. (Para 3) 

Mr. A. N. Mulla, (Mr. O. N Mæ- 
hindroo with him) for Appellant; Mr. 
V, C. Mahajan and Mr. R. N Sachthey, 


for Respondent. 


ww 
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Judgment of the Court was deli- 
vered by 

ALAGIRISWAMI, J.:— This ap- 
peal by special leave is confined to 
the question of nature of the offence 
committed by the accused. The facts 
Tet rise to this appeal are as fol- 
A WS. 


2. Ram Sarup, Jot Ram and 
Prabhu were three brothers. Ram 
Sarup had three sons, Layak Ram, 
Dhani Ram and Chatru. Appellant 
Umed Singh is Dhani Ram’s son. Ap- 
pellant Mohinder Singh is the son of 
Sultan, son of Prabhu Jot Ram who 
died issueless gave half of his pro- 
perty to Layak Ram’s son Daya Nand 
(now deceased).and half to Umed Singh. 
After the death of Layak Ram his 


' widow Rissalo, who has been exami- 


med as P.W. I in this case, married 
Chatru. As Mohinder Singh had been 


< given no property disputes arose and 


as a result the two appellants and 
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Dhani Ram were involved in an inci- 
dent on 8-9-1968 in which Daya Nand 
lost his life. Soon after, for reasons 


which it is not possible to guess, Dhani : 


Ram committed suicide by lying 
under a running train. Taking advan- 
tage of this fact it was urged on be- 
half of the appellants that 
Dhani Ram who was responsible for 
Daya Nand’s death and they pleaded 
alibi. The plea of alibi was disbelieved 
and the two appellants have been 
sentenced to life imprisonment for 
the murder of Daya Nand. It was also 
suggested that the injuries found on 
the legs and ankles of Dhani Ram 
were sustained when he grappled 
with Daya Nand. .We are in agree- 
ment with the learned Judges of the 
High Court that this cannot be accept- 
ed. Evidence establishes that Umed 
Singh hit Daya Nand with a brick 
and also with the back side of an axe 
which he carried, as a result of which 
Daya Nand’s skull cracked and he 
died though there were other injuries 
also. We are in agreement with the 
finding of the Trial Judge and the 
learned Judges of the High Court 
that the fractures in the skull of Daya 
Nand were caused not only bya brick 
but also by the bluntside ofthe Kul- 
hari. The injuries caused by Mohin- 
der Singh were not such as to cause 
the death of Daya Nand. 


3. We are, therefore, of opin- 
ion that while Umed Singh has been 
rightly convicted of the offence of 
the murder of Daya Nand. Mohinder 
Singh could not be so convicted un- 
less it could be established that he 
shared a common intention with 
Umed to cause the death of Daya 
Nand or at least to cause such iniury 


as would lead in the usual course ofj- 


nature to Daya Nand’s death. We are 


not persuaded that the three men|_ 
who were involved in the oecurrence} . 
went there with the intention ofi- 


causing Daya Nand’s death though 


there is evidence that they said they}. 


would kill him. That is probably an 


exaggeration. If the intention were toj. 
kill the wrong side of the axe would 
not have been used. While the know-| . 


ledge that the injury he was causing 
would in the ordinary course of 
nature lead to Daya Nand’s 
might be attributed to Umed Singh, 
it is not possible to attribute such 


it was . 


La | 


death] 
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knowledge. to Mohinder Singh It is 
not, therefore, possible to ascribe to 
Mohinder Singh a common intention 
along with Umed Singh to cause to 
Daya Nand such injury as would lead 
in the ordinary course of nature to 
his death. We are, therefore, of opi- 


inion that Mohinder Singh cannot be 


convicted of murder of Daya Nand 
under Section 302 LP.C. read with 
{Section 34. The result: would be that 
he could be convicted only of caus- 
ing hurt or at the most of grievous 
hurtto Daya Nand. We would, there- 
fore, allow his appeal in part. and 
convert the sentence passed on him to 


one under Section 325. LP.C. As he: 


has been in prison since shortly after 
the occurrence the sentence will be 
restricted to the period already under- 
gone. He is directed to be released 
forthwith. The appeal of Umed Singh 
is dismissed. 


Appeal. partly allowed. 





AIR 1975 SUPREME COURT 1508 
V. R. KRISHNA IYER AND R. S. 
SARKARIA, JJ. - 
Dulal Roy, Petitioner v. The Dis- 
trict Magistrate, Burdwan and others. 
Respondents. 
Writ Petn. No. 428 of 1974, D/- 
15-1-1975. : 
(A) Maintenance of Internal Secu- 
rity Act (1971), S. 3 (1) (a) — Order 
‘under, against undertrial prisoner in 


jail custody — Legality of—-Absence. — 


of clear and complete counter-affi- 
davit by detaining authority—Effect— 
Order quashed as colourable exercise 
of jurisdiction. (Constitution of India, 
Article 32). _ 


' The satisfaction of the authority 
as to the inclination of a person to 
act in any prejudicial manner indi- 
cated in sub-clauses (i) to (iii) of Sec- 
tion 3 (1) (a) is the sine qua non for 
making an order of his detention. The 
scheme of the section presupposes 
that on the date of the order of de- 
tention or in the near future, the per- 
son sought to be detained has or will 
have freedom of action. There must 
be a proximate nexus between the 
preventive action and the past activity 


ES/ES/A224/75/KSB 


A. LR. 
of the detenu on which it is founded. 

(Para 6) 
l An order of detention under Sec- 
tion 3 (1) (a) (iii) of the Act was pass- 
ed against the petitioner while he was 
in jail custody as an undertrial pri- 
soner and the grounds of detention 
related to the same incidents of thefts 
for which he was being prosecuted. 
Thirteen days thereafter he was dis- 
charged from the criminal trial but 
was again re-arrested under the 
above order. On a petition ` under 
Art. 32 for habeas corpus by the de- 
tenu. 

Held that in the absence of clear 
and complete counter-affidavit by the 
best informed person on behalf of the 
State giving any explanation or ap- 
parent reason as to why his prosecu- 
tion for the substantive offences re- 
sulted in his discharge: and as to why 
the making of the preventive order 
was deemed necessary even while he 
was in jail custody and had no free- 
dom. of action, the conclusion was in- 
escapable that the impugned order 
had been passed mechanically and as 
a colourable exercise of jurisdiction. 
Hence, the order should be quashed 
and the detenu directed to be releas- 


ed. AIR 1974 SC 679 = 1974 Cri LJ ) 


606 and AIR 1974 SC 806 = 1974 Cri 
LJ 690 Rel on. (Paras 9, 12, 15, 16) 
Cases Referred: Chronological Paras 
AIR 1975 SC 393 = Writ Petn.. No. 

453 of 1974 D/~ 4-12-1974 = a 


Cri LJ 423 
AIR 1974 SC 679 = 1974 Cri LJ 606 

aa 7 
1974 Cri LJ 690 
13 


AIR 1974 SC 806 = 
1974 Cri LJ 1394 


AIR 1974 SC 2120 


13 


4, 
AIR 1974 5C 2149 = 1974 Cri LJ 1474 
9 


AIR 1964 se 394 ™ (1964) 4: SOB 921 
=(1964) 1 Cri LJ 257 . 4 


The Judgment of the Court was 
delivered by 

SARKARIA, J:— Dulal Roy, the 
petitioner challenges the order, dated 
August 21, 1972, of his detention 
made by the District Magistrate, Burd- 
wan under Section 3. of the Mainten- 
ance of Internal.Security Act, 1971 
(hereinafter called the Act). The order 
states that it is necessary to detain 
him with a view to- preventing him 
from acting in any manner prejudi- 


ae 
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cial to the maintenance of supplies 
and services essential to the commu- 
nity, 

. 2. The 
communicated to the detenu run as 
under:. . 

“4. On. 21-7-72 at 1 am. you with 
your associates Kartick Karmaker 
and others.committed theft of Elec- 
tric wire from Tower Nos. 23 and 24 
situated near Dhangachha village and 
by such act you caused stoppage of 
electric supply which is essential. for 
maintenance of supplies and services 
to the community, in Memari area 
and its vicinity. 


2. On 29-7-72 at 2 am. you with 
your associates committed theft of 
Tower Members from Tower Nos. 
246, 247, 248 situated on the field 
near Dewandighi, P. S. Burdwan and 
by commission of such theft .the 
towers were likely to fall resulting in 
stoppage of supply of electricity which 
is essential for maintenance ` of sup- 
Plies and services to the community, 
in Calcutta area and its. suburbs.” 


3. In connection with the 
above thefts, two cases, one on 21-7- 
72 and the ‘other on 1-8-1972, under 
section 379, Penal Code were regis- 
tered with the police. The petitioner 
was not named in the F.I.R. His com- 
plicity was detected in the course. of 
investigation. He was consequently 
arrested on 3-8-72 and. sent up before 
the Judicial Magistrate. After further 
investigation, the police submitted a 


final report and the petitioner. was. 


discharged in both the cases on 3-9- 
72. On the same day, he was taken 
into custody pursuant to the impugn- 
ed order of detention. 


4. ‘Mr..A. K. Gupta ee oe 
as amicus curiae for the petitioner 
contends that the impugned order has 
been passed to subvert the process of 
the ordinary penal law, as a colour- 
able exercise of ‘jurisdiction. It is 
stressed that on 21-8-72 when the de- 
tention order was passed, the peti- 


tioner was already in custody as an 


undertrial. In the absence of anything 
in the counter affidavit showing that 
his custody was going to terminate 
soon, proceeds the argument, it was 
not reasonably possible for the autho- 
rity to be satisfied that the petitioner 


might indulge in prejudicial activities 
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unless he was detained. It is urged 
that the detaining: authority never 


' applied its mind to satisfy itself with 


regard. to this imperative require- 
ment of Section 3 and consequently 
the. order of detention is illegal. 
To highlight the casualness of the au- 
thority in taking the impugned action, 
Counsel has pointed out that the 
counter-affidavit has not been filed 
by the District Magistrate who had 
made the impugned order. In support 
of these contentions, learned Counsel 
has relied upon Rameshar Shaw v. 
District Magistrate Burdwan, (1964) 4 
SCR. 921 = (AIR 1964 SC 334 
(1964) 1 Cri LJ 257); Noor 
Chand Sheikh v. State of West 
Bengal, AIR 1974 SC 2120 1974 
Cri LJ 1394) and the recent judgment 
ofthis Courtin Sri LalShaw v. State 
of West Bengal, Writ Petn. No. 453 of 
1974 D/- 4-12-1974 = (AIR 1975 SC 
393 = 1975 Cri LJ 423). 


3. Mr. Chatterjee, learned 
Counsel for the - Respondent-State 
submits that the mere fact that the 
petitioner was on the date of the de- 
tention order in judicial custody did 
not stand in the way of the detaining 
authority being satisfied about his 
propensity to act prejudicially in 
future after his release from judicial 
custody. It is emphasised that the au- 
thority must have been aware that 
the petitioner was likely to be releas- 
ed shortly as in fact he was released 
by the Judicial Magistrate on 3-9-72, 
ie, about 13 days after the making of 
the detention order. Reference, in this 


connection; has been made to Kartick 


Chander Guha v. State of West Ben- 
gal, AIR 1974 SC 2149 = (1974 Cri 


6. - Section 3 of the Act provi- 
des that the Central Government or 
the State Government. may if sat satisfi- 
ed with. respect to any person son that 
with a view to preventing him from 
acting in any manner prejudicial -to 
.... (ìi) the maintenance of sup- 
plies and services essential to the. 
community, it is necessary so to do, 
make an order directing that such 
person be detained. It. will be seen 
that the satisfaction of the authority 
as to the inclination of such person’ to 
act in any prejudicial manner indica- 
ted in sub-clauses (i) to (iii) of Sec- 
tion 3 (1) (a) is the sine qua non for 
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making an order of his detention: The 
scheme of the section presupposes 
that on the date of the order of deten- 
tion or in the near future, the person 
sought to be detained has or will have 
freedom of action. If a person there- 
fore_is serving a long term of impri- 
sonment or is in jail custody as an 
undertrial and there is no immediate 
or early prospect of his being released 
on bail or otherwise, the authority 
cannot legitimately be satisfied on the 
basis of his past history or antece- 
dents that he is likely to indulge in 
similar prejudicial activities after his 
release in the distant or indefinite 
future. There must be a proximate 
nexus between the preventive action 
and the past activity of the detenu 
on which it is founded. 


7. This Court has time and 
again emphasised that where in a 
habeas corpus petition a Rule Nisi is 
issued, it is incumbent upon the State 
to satisfy the Court that the liberty 
of the detenu has been taken away 
strictly in accordance with law and 
due compliance with the constitutional 
requirements of Article 22 (5) of the 
Constitution. The best informed per- 
son, therefore, to file the counter-af- 
fidavit in response to Rule Nisi is the 
authority who made the detention 
order under S.3o0fthe Act. In Shaik 
Hanif v. State of West Bengal, AIR 
1974 SC 679 = (1974 Cri LJ 606) it 
was pointed out that the failure to 
furnish the counter-affidavit of the 
authority who had passed the order 
of detention where mala fides or ex- 
traneous considerations are attribu- 
ted to it, “may assume the shape of 
serious infirmity leading the court to 
declare the detention illegal”. 


8. This observation equally 
holds good in a case where the deten- 
tion order is exposed to the risk of 
attack on the ground of being a colo- 
urable exercise of jurisdiction. 


: 9. While it is true, as an ab- 
stract legal proposition, that an order 
of preventive detention under the Act 
may be validly passed against a per- 
son in jail custody on the same facts 
on which he is being prosecuted for 
a substantive offence in a court, such 
an order of detention is more easily 
vulnerable — than the one against a 
person not in such custody — to the 


charge that without: there being any 

whatever for the satisfaction of 
the detaining authority, which is a 
condition precedent for taking action 
under Section 3, the power has been 
misused as a cloak solely for the pur- 
pose of punishing the detenu for the 
substantive offence for which he was 
being prosecuted, by subverting and 
circumventing the penal law and 
irksome court procedure. To make 
the detention order immune against 
such an attack, the detaining autho- 
rity in its counter-affidavit must par- 
ticularise all the material circumstan- 


ces on the basis of which he was — 


satisfied as to the necessity of the 
preventive action despite the detenu 
being already in jail custody and 
having no freedom of action on the 
date of the detention order. In the 
present case this has not been done. 
No counter-affidavit 
by the person who had made the im- 
pugned order. Even the Deputy Secre- 
tary who has filed the counter after 
gathering some information from the 
record, does not disclose all the mate- 
rial facts from which it could be ra- 
tionally possible for the detaining au- 
thority to predicate that if the im- 
pugned order was not made against 
the petitioner, though in judicial cus- 
tody, he could be able to indulge in 
the prejudicial activities indicated in 
the impugned order. There is no aver- 
ment whatever that the charges 
against the petitioner were true but 
the evidence collected against the 
petitioner was deficient, or, for rea- 
sons other than the charge being 
groundless, the prosecution of the 
petitioner for substantive offences 
was foredoomed to failure. The cir- 
cumstances in which the petitioner 
was discharged by the Judicial Magis- 
trate have not been set out. A bare 
statement that a “final report’ was 
submitted by the Police is neither 
here nor there. Such a report could 
have been made by the Police in any 
of the situations referred to in Sec- 
tions 169, 170. and 173 of the Code of 
Criminal Procedure, 1898. Section 169 
envisages two different situations in 
which an accused person can be re- 
leased. One is when there is not 


sufficient evidence against him. The 
other is when no reasonable ground 
or suspicion is revealed by the investi- 
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gation in regard to his being concern- 
ed in the commission of the offence. 
Such a release can be made by the in- 
vestigating officer hi without 
sending the accused before a Magis- 
trate. Section 170 contemplates a 
situation where there is sufficient evl- 
dence or reasonable ground to justify 
the forwarding of the accused under 
custody for trial to a Magistrate. It 
is Section 173 that provides for a final 
report, popularly known as Police 
Challan or charge-sheet, which is sub- 
mitted in the prescribed form after 
completion of the investigation. `The 
counter-affidavit is silent with regard 
to the nature of this police report and 
the situation in which the petitioner 
was discharged. It does not say whe- 
ther this report had reference to defi- 
ciency or sufficiency of evidence or 
groundlessness of the charge against 
the petitioner. 

10, Mr. Chatterjee submits that 
since the petitioner was about 13 days 
after the impugned order, in fact, 
discharged by the Judicial Magistrate, 
it should be presumed that his dis~ 
charge was due to paucity of evi- 
dence and not on account of the 
charge being baseless. 


11. We are afraid no such 
conjecture can be drawn when the 
liberty of a citizen is at stake. The 
counter-affidavit apart, we asked Mr. 
Chatterjee if he could show us any 
official record to support his conten- 
tion. Counsel was unable to do so. He 
however, submitted that if a suffi- 
ciently long adjournment was gran- 
ted, he would be able to furnish a 
better and comprehensive affidavit of 
the officer who had passed the im- 
pugned order, clarifying all these ob- 
scurities. The case was instituted on 
a letter dated August 24, 1974 from 
the detenu. Rule Nisi was issued on 
October 3, 1974 for November 25, 
1974. On the latter date no counter 
affidavit was produced, and on the 
request of the State Counsel an ad- 
journment was granted to enable the 
Respondents to file the return. In 
spite of this the counterfile is nei- 
ther clear and complete, nor by the 
best informed person. We are there- 
fore, not disposed to put a further 
premium on this casualness and laxi- 
ty on the part of the Respondent. 
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12. The grounds of detention 
relate to two incidents of theft sim- 
pliciter in respect of which the peti- 
tioner could easily be prosecuted 
under the penal law. In the -absence 
of any explanation or apparent rea- 
son as to why his prosecution for the 
substantive offences resulted in his 
discharge and as to why the making 
of the preventive order was deemed 
necessary even while he was in jail 
custody and had no freedom of action, 
the. conclusion is inescapable that the 
impugned order has been passed 
mechanically and asacolourable exer- 
cise of jurisdiction. 

13. In the view that it is in- 
cumbent on the detaining authority 
in such cases to disclose to the court 
all the material circumstances on. 
which its subjective satisfaction is 
based, we are fortified by the obser- 
vations of this Court in AIR 1974 SC 
2120 = (1974 Cri LJ 1394) (supra) 
wherein A. C. Gupta J. speaking for 
that Bench said: 


“We do not think it can be said 
that the fact that the petitioner was 
discharged from the criminal cases is 
entirely irrelevant and of no signifi- 
cance; it is a circumstance which the 
detaining authority cannot altogether 
disregard. In the case of Bhut Nath 
Mate v. State of West Bengal, AIR 
1974 SC 806 = (1974 Cri LJ 690) this 
Court observed: 


" e.. detention power cannot 
be quietly used to subvert, supplant 
or to substitute the punitive law of 
the Penal Code. The immune expe- 
dient of throwing into a prison cell 
one whom the ordinary law would 
take care of, merely because it is irk- 
some to undertake the inconvenience 
of proving guilt in court is unfair 
abuse.” 


If, as the petitioner has asserted, 
he was discharged because there was 
no material against him and not be- 
cause witnesses were afraid to give 
evidence against him, there would be 
apparently no rational basis for the 
subjective satisfaction of the detain- 
ing authority. If is for the detaining 
authority to say that in spite of the 
discharge he was satisfied, on some 
valid material, about the petitioner’s 
complicity in the criminal acts which 
constitute the basis of the detention 
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order. But, as stated ‘already, the 
District Magistrate, Malda, who pass- 
ed the order in this case has not 
affirmed -the affidavit that has been 
filed ‘on behalf of the State. 


xx : XxX XX 
Apart from the question whether the 
explanation is satisfactory, the fact 
remains that in this case there is 


- nothing to show that there was any 
rational -material for the subjective 
satisfaction of the authority who 
passed the order of detention. There- 
fore, we find it difficult in the cir- 
cumstances of this case to reject the 
contention that the order of deten- 
tion. was passed - mechanically and 
was a colourable exercise of the 
power conferred by the Act.”. i 


: 14. The- ratio of AIR 1974 SC 
2149 = .(1974 Cri LJ 1474) (supra), 
cited. by Mr. Chatterjee does not ad- 
vance his case. There, the 
Magistrate who had passed the deten- 
tion order had clearly explained and 
disclosed on affidavit all the material 
‘cireumstances on which his satisfac- 


tion was based, and further averred: © 


“Having regard to the activities 
of the detenu. as disclosed in the 
grounds of detention and having re- 
gard to the possibility of (his) being 
enlarged on bail, I was satisfied that 
the detenu should be detained under 
the Act.” ar 


15. In the present case, there 
is nothing in the counter-affidavit to 
show that on 21-8-1972, the date of 
the detention order, the petitioner 
was. about to be released on bail or 
discharged for deficiency of evidence 
or difficulty of its production in court. 
Nor is there any -averment that 
the District Magistrate was other- 
wise satisfied from.credible informa- 
tion received that the charges against 
the detenu were true. 


— I6 In the light. of what has 

en said above, we would’ quash the 
impugned order, make the rule abso- 
lute and direct the release of the peti- 
tioner. l 


Order accordingly. 


District . 


ALR. 
AIR 1975 SUPREME COURT 1512 
(From: Allahabad) 

V. R. KRISHNA IYER AND R. S. 
SARKARIA, JJ. 

Vijay Bahadur Singh, Appellant 
v. State of U. P., Respondent. 


Criminal Appeal’ No..410 of 
D/- 21-1-1975. | ne 


(A) Criminal P.C.. (1898), S. . 517- 


(4) — Conditional Order by Supreme 
Court for release of -property, 


_  Appellant’s truck seized by police 
m connection with certain offences 


- under Penal Code. The vehicle was 


ordered to be released to the owner 
on his depositing a certain’ amount in 
cash before Sub-Divisional Magistrate 
and entering into a personal bond for 
a certain amount. The release was 
ordered to he on certain terms specifi- 
ed in the order ‘including, inter alia, 
that the vehicle shall not be alienated 
by the appellant. ' (Para 2) 


Judgment of the Court was deli- 
vered by 


KRISHNA IYER. J:— The appel- 
lant is the owner of a truck UPZ 3653. 
The vehicle was seized by the police 
in connection with an offence under 
Sections 399 and 402 LP.C. on De- 
cember 20/21, 1973., For the release of 
the truck, the appellant -moved ..the 
Sub Divisional. Magistrate who had 
jurisdiction, but that application was 
rejected. Subsequently, he moved in 
revision the Sessions. Court for 
the same relief whereupon. the 
Sessions Judge reported. the case 
for decision of the High Court under 
S. 438 Cr.P.C. The High Court, - after 
hearing ‘the parties, directed release 
of the truck on the appellant furnish- 
ing a cash-seeurity of Rs. 50.000/- and 
a personal bond in a sum of Rupees 
Rs. 25,000/-. This order is attacked in 
the present appeal. . 


2. After hearing counsel, ‘on a 
suggestion from Court, both sides 
agree that the interests of justice 
(that is, the availability: of the vehicle 
at the time of the trial for purposes of 
evidence) require that the truck be 
released to the petitioner on condition 
that he deposits Rs. 10,000/- in cash 
before the Sub Divisional Magistrate 
Gyanpur. and enters into a personal 
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bond for Rs. 25,000/-. The release will 
be on the following conditions: 

(a) that the appellant: gives an 
undertaking that the colour and vital 
parts of the truck will remain intact 
as they are; and 

(b) that the vehicle shall be in 


jthe control and custody of the appel- 


lant and shall not in any manner. be 
alienated by him. _ 
If the appellant commits a breach 
of any of the 
said. the truck shall be liable to be 
taken into custody by the police who 
will preserve it. for production in the 
court in seisin of. the criminal case ac- 
cording to directions from court. 
Ordered accordingly. . 

Order accordingly. 


vr 





"AIR 19715 SUPREME COURT 1513 


V. R. KRISHNA IYER, P. K. GO- 

SWAMI AND R. 5. SARKARIA, JJ. 
Bablu: Das, Petitioner v. The 

State of West Bengal, Respondent.. 
Writ Petn. No. 1640 of 1973, D 


- °415-1-1975. 


Otherwise order of 


(A) Constitution of India, Art. 29 
(5) — All the grounds on which the 
subjective satisfaction of detaining au- 
thority is based must be disclosed — 
detention. would 
be bad. (Maintenance of Internal Se- 
curity Act (1971), Section 8). 

Where the ground of detention 
communicated to a detenu mention- 
ed only one incident of wagon-break- 
ing in which the detenu was alleged 
to have taken part but the history 
sheet before the District Magistrate 
(by whom the order of detention was 


passed) showed various other circum- - 


stances about the criminal antece- 
dents of the detenu showing that he 
was notorious wagon-breaker and 
railway criminal and was indulging 
in commiting thefts from goods 
trains; `. 

Held that the “subjective satis- 
faction” of the District Magistrate as 
to the necessity of detaining the. de- 
tenu for the purpose of preventing 
him from disrupting supplies and ser- 
vices essential to the life-of the com- 
munity must have been induced not 
only by the single incident which was 
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conditions afore-- 


‘sociates fled away 


(K. Iyer J.) [Prs.. 1-3} S. C. 1513 


k communicated to the detenu but also 


by the other circumstances revealed 
by the history sheet and that the 
failure to communicate these circum- 


‘ stances constituted a violation of the 


provisions of Art. 22 (5) of the Con- 
stitution and hence the order of de- 
tention was bad. (Para 4) 


Judgment of the Court was deli- 


. vered by 


KRISHNA IYER, J..— The peti- 
tioner was detained pursuant to an 
order dated Ist December, . 1972. The 
sole ground on which the District 
Magistrate, 24-Parganas. (the detain- 
ing authority) relied has been set out 
in the, ‘ground’ communicated which 
runs as follows:. l 

“That on 11-10-1972 at about 
01-55 hrs., you along with your associa- 
tes being armed with bombs and 
‘other weapons victimised wagon No. 
NR-17393 Ex. BYO to KPD attached 
to running goods train in EC-249 DN 
near the Booster Sub-station of Dum 
Dum Jn. R/s whenthe train slowed 
down fortraffic restriction and com- 
mitted theft in respect of tea chests. 
Train guard RPF party challenged you 
and your associates when you hurled 
bombs towards the RPF party. RPF 
RK Sitaram Rai fired one round in 
self defence when you and your as- 
‘leaving behind 
three chests of tea at the P.O.” 


p- This case, when it had come 
up earlier for hearing created some 
doubt in the mind of the Court as to 
whether this single incident alone 
would have persuaded the authority 
into the satisfaction about future pre- 
judicial activity of disrupting sup- 
-plies and servicés essential to the life 
of the community. Counsel for the 
State fairly agreed. that he would 
produce the file relevant to this point. 
To-day, when arguments were com- 
menced, counsel brought to our notice 
the history sheet. which was placed 
before the -District Magistrate on the 
strength of which the subjective satis- 
faction was entertained. ` 

3. We have seen from the said 
bie: data that, apart from. the single 
incident of crime which was communi- 
cated as a ground to the detenu, 
there is also a series of other injuri- 
ous circumstances of the immediate 
nast about the criminal antecedents 
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of the detenu which were not com- 
municated. Indeed, this chain of facts 


explain why in the counter affidavit. 


it has been stated that: 


“the petitioner is a notorious wa- 
gon-breaker and railway criminal and 
was indulging in committing thefts 
from goods train.” ` 

4. For one thing, a ‘notorious’ 
‘{wagon-breaker implies a course of 
conduct and not a single instance. For 
another, the factors which make up 
the notoriety and which are recited in 


the history sheet presented to the Dis- . 


trict Magistrate certainly must have 
induced him into the subjective satis- 
faction resulting in the detention. 
They were not communicated. The 
consequence is that the order is in 
violation of the constitutional provi- 
sion in Art. 22 (5) and is bad. For this 
reason, the rule is made absolute and 
the petitioner is directed to be re- 
leased forthwith. 

Rule made absolute. 





AIR 1975 SUPREME COURT 151+ 
(From: Madhya Pradesh) 
A, ALAGIRISWAMI AND R. S. 
SARKARIA, JJ. 
Jagdish Prasad Tiwari, Appellant 
v. Ramdhani Mishra, Respondent. 
Civil Appeal No. 236 of 1974 D/- 
18-11-1974. 


(A) Representation of the People 
Act. 1951, S. 123 (4) — Thestatement 
objected to must relate to the personal 
character and conduct of the ecan- 
didate himself — Contest between 
_ Congress candidate (not Prime Minis- 
ter) and independent — Attack on 
Prime Minister Mrs. Gandhi is not 
“corrupt practice”, 


The statement which is alleged to 
amount to “corrupt practice” withi 
Section 123 (4) must relate to a candi- 
date himself. Where one of the con- 
testants in an election was a candi- 
date belonging to the Congress Party, 
the publication by his opponent, of a 
statement about the personal conduct 
and character of the Prime Minister 
(Mrs. Indira Gandhi) would not be a 
“corrupt practice” within S. 123 (4). 

(Para 3) 
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A.L R. 


Judgment of the Court was deli- 
vered by 

ALAGIRISWAMI, J.:—- The res- 
pondent was the successful candidate 
in the election held on March 8, 1972 
to the Legislative Assembly of Madhya 
Pradesh from Mauganj constituency. 
The appellant is one of the unsuccess- 
ful _ candidates in the election. His 
petition questioning the respondent’s 
election having been dismissed by the 
High Court of Madhya Pradesh he has 
filed this appeal. The appellant was 
the candidate set up by the Indian 
National Congress Party while the 
respondent contested as an indepen- 
dent candidate. In the election the res- 
pondent secured 13,599 votes against 
10,683 obtained by the appellant. It 
appears that in the earlier general 
election held in 1967 from the same 
constituency the respondent had con- 
tested as a Congress candidate while 
the petitioner was 
candidate. In that election the appel- 
lant succeeded in defeating the res- 
pondent. | 

2. In the election petition 
there were allegations of many cor- 
rupt practices of which we are con- 
cerned with only one in this appeal. 
That relates to two leaflets under the 
title ‘Antar Atma Ki Pukar’ marked 
respectively as Exts, P-1 and P-2. The 
respondent accepted his authorship of 
Ext. P-2. We may, therefore, set it 
out verbatim: 

"CALL OF CONSCIENCE” 

(ANTARATMA KI PUKAR) 

Kindly consider and decide: 
Appeal of Ram Dhani Mishra Inde- 
pendent candidate of Maugan] con- 
stituency to the voters. 

Brethren, 

You know that in the 1967 Gene- 
ral Election, I was nominated Con- 
gress Candidate. ‘Then the present 
Congress candidate, Shri Jagdish Pra- 


` sad Tewari was contesting against me 


as an Independent candidate. The 
Tewariji who now proclaims himself, 
a Congressman, and has as well been 
accepted, had no satiety from reviling 
— using abusive and debased terms 
—Prime Minister Indira Gandhi and 
the Congress. His supporters were 
raising obscene and abusive slogans 
against Prime Minister Indira Gandhi. 

Shri Tewari had contested elec- 
tion in 1957 as an independent and in 


an independent | 


awd 


Sy 


HN 
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1962 from Ram Rajya Parishad. Then 
too he used to pour out venom against 
the Congress of this nature. 


This time, when the Congress al- 


lotted ticket to Shri Jagdish Prasad, 
- then a deep religious crisis arose be- 


fore me. The man who throughout 
his life remained an opponent of the 
Congress — how is he a Congressite? 
It was a religious crisis of the same 
nature, as had arisen before our 
Prime Minister Indira Gandhi, two 
years ago, when in the Presidential 
Election, against the Congress spon- 
sored candidate, Shri Sanjiva Reddy, 
she supported an Independent candi- 
date Shri V. V. Giri and made him 
victorious. Then the Prime Minister 
had said “From the Mandate of the 
Party weighter Mandate is the man- 
date of conscience. Act according to 
the dictates of the conscience.” For 
this the Congress Party expelled 
Shrimati Gandhi from the party, and 
the Prime Minister had to form a 
New Congress. I too today at the 
bid of the same conscience stand in 
the Election as an Independent candi- 
date, so that truth triumphs and the 
hypocrates are exposed. 


In the last election Shri Jagdish 
Prasad had got published and distri- 
buted pamphlets with his photograph 
and that contained his declaration 
that within 15 days of his winning 
the election, he will flow stream of 
mills in the constituency, but for full 
five years past he wandered in the 
whole country on the free pass and 
could not look to the sufferings of 
the public of Mauganj constituency. 
Because of the long absence of the 
Legislator, I had to look into every 
affair of the constituency and for this 


‘always keeping contact with the lea- 


ders, of the State and the Govern- 
ment. I used to get the plans imple- 
mented. During the last 24 years I 
remained servant in your service, as 
a servant. During these 24 years, you 
all are very well acquainted with my 
nature, way of working and my vir- 


' tues and vices. 


Of all the candidates of Mauganj 


` constituency I am the only candidate, 


who could neither build a house of 
my own nor became a man of riches. 
I am Socialist at heart and have full 
faith in socialistic principles. I am not 
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a Socialist of the pattern of Shri 
Achutanand of the Socialist Party, 
who while establishing socialism, be- 
came a man of lacs. My religion, my 
politics and my principle, is only that 
I may make my constituency so full 
of means and splendid as to remove 
poverty, illiteracy, and unemployment 
from here,.so that the people of the 
constituency may not wander about 
— to place for employment and 
rea 


In this election my two opponents 
Shri Achutanand and Shri Jagdish 
Prasad had been legislators, you are 
very well familiar with them. Who 
are the remaining candidates? And of 
what quality? You shall find out this 
for yourself. Personally none is my 
enemy, so do I believe. 


On the call of conscience, perhaps 
Tam contesting the election for the 
last time in my life. You have to de- 
cide, public is God (Janardan), what- 
ever be your decision, I shall bow 
down and accept the same. 


Your humble servant 
Ram Dhani Mishra” 
The only difference between Ext. P-2 
and Ext. P-1 is that instead of the 
Sentence ‘His supporters were raising 
obscene and abusive slogans against 
Prime Minister Indira Gandhi” the 
slogan itself was mentioned in Ext. 
P-1. The learned Judge who tried the 
election petition held on the evidence 
that Ext. P-1 and Ext. P-2 were both 
issued and published at the instance 
of the respondent. We have gone 
through the evidence and we have no 
reason to differ from his conclusion. 
Nor was the conclusion seriously 
questioned by the learned Advocate 
appearing for the respondent. The 
learned Judge further held that the 
matter contained in Ext. P-1 and Ext. 
P-2 is undoubtedly false as there is 
hardly any evidence to indicate that 
the appellant in any manner had 
made any such propaganda by abus- 
ing the Prime Minister. 


3. Under Section 123 (4) of the 
Representation of the People Act the 
false statement must be in relation to 
the personal character or conduct of 
the candidate. We should here set out 
the offending portion in Ext. P-1: 


“Then Tewariji who now pro- 
claims himself a Congressman, and 
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has as well been accepted, had no 
satiety from reviling. using abusive 
and debased terms, Prime er 
Indira Gandhi, and the Congress. His 
supporters, were raising slogans of 
very mean standard, 


Gali Gali mein Jhandi hai Indira 
Gandhi Randi hai”, 


The translation: which is found in the a 


judgment is as follows: 


“At that time Mr. Tiwari who 


now claims himself to be Congress- ` 


man and he has also been recognised 
as such never felt contented in tell- 


ing legitimate and illegitimate about. 


the Prime: Minister Mrs, Indira Gan- 
dhi and the Congress.. His supporters 
used to raise low standard slogans 
such as ‘flag is in every street, Indira 
Gandhi is prostitute’.” -` l 


The Hindi words used are “Khari 
Khoti” which mean true ánd false 
rather than legitimate and - illegiti- 


mate. However, as pointed out by the 
learned Judge the first sentence re- 
lates to what the appellant himself 
did. The second sentence: relates. to 
what his supporters did. It is the se- 
cond sentence that is obscene and 
abusive of the Prime Minister. There- 
fore, it.cannot be said that the chara- 


cter or conduct of the. appellant was: 


attacked and therefore . the matter 
does not fall within sub-s. (4) of Sec- 
tion 123. We are, therefore, of opinion 
that the appellant has failed to prove 
the corrupt practice that he alleged 
against the respondent even as the 
learned Judge did. ‘ 


; 4, The only ground urged in 
support of the appeal having failed 
this appeal -is dismissed with costs. 


Appeal dismissed. 


AIR 1975 SUPREME COURT 1516 


V. R. KRISHNA IYER AND 
R. S. SARKARIA, JJ. 

Jagan Nath Biswas, Petitioner v. 
The State of West Bengal, Respon- 
dent. 

Writ Petn. No. 24 ae 
20-1-1975. 
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1974, D/- 


[Prs:.1-3) Jagan Nath Biswas v. State of W: B. 


A.I: R. 


(A) Maintenance of Internal ` Se- 
curity Act (1972), Section 3 —-Inordi- 
nate delay in passing order of deten- 
tion after the occurrence of the inci- 
dents relied on — Delay not explain- 

ed — Bona fides of “subjective satis- 
faction” of detaining authority held 
not established. (Para 2) 


Judgment of the Court was deli- 
vered by 


KRISHNA IYER. J.:— The order 
of detention challenged before us is 
dated 27th February, 1973. The sub- 
jective satisfaction of the District 
Magistrate of Nadia, who directed the 
detention, is based upon three crimi- 
nal adventures of the petitioner dated 
8th November 1971, 9th December 
1971 and 25th August ` 1972 ! 


2 The incidents - themselves 


look rather serious but also stale, 
- having regard to the long.. gap 
between the occurrences and _ the 


order of detention. One should have 
expected some proximity in time to 
provide a rational nexus between. the 
incidents relied on and the satisfac- 
tion arrived at. This Court has re- 
peatedly pointed out that unexplained 
and long delay will: be fatal to the 
plea of subjective satisfaction. In the 
present case, counsel for the State. 
Shri G: S. Chatterjee, took time to 
furnish an explanation as to why there 
was such a long delay for the Dis- 
trict Magistrate to pass the order of; 
detention. Unfortunately, we are no 
wiser to-day than at the previous 


-hearing. In short, we are not taken 


into confidence by the District Magis- 
trate as to why there 
been such an inordinate delay. We, in 


' turn. therefore, are not satisfied about 


the bona fides ofthe subjective satis- 


faction of the District Magistrate. 


3 In the result, the order of 
detention must fail as illegal. The 
petition is allowed, the rule nisi is 
made absolute and the petitioner 
directed to be released forthwith. 


Petition allowed. 


should ‘havej 


2 


df 


oe 


1975 


AIR 1975 SUPREME COURT 1517 
D. JAGANMOHAN REDDY, P. N. . 
BHAGWATI, P. K. GOSWAMI AND 
R. S. SARKARIA, JJ. z 
Sk, Serajul, Petitioner v. State, of 
West Bengal, Respondent. 
Writ Petn. No. 2000 of 1973, Di 
9-9-1974, 


(A) Maintenance of Internal Secu- 


rity Act (1971), S.3—Detention under 


— “Subjective satisfaction” of the de- 
taining authority — Undue delay in 
passing the order for detention and in 
the actualarrest thereafter-—Genuine- 
ness of the “subjective satisfaction” 
may be doubted — Detention order 
quashed — (Constitution of India, 
Arts. 32 and 226 — Habeas Corpus 
Petition). 


Detention order purporting to be 
based on certain wagon-breaking inci- 
dents. Undue delay after the alleged 
incidents before order ofdetention was 
passed and again after the order of 
detention and before actual arrest of 
detenu. Court can doubt the genui- 
neness of the alleged “subjective satis- 
faction” of the detaining -authority as 
to the necessity of detaining the de- 
tenu with a view to preventing him 
from acting in manner prejudicial to 
maintenance of supplies and services 
essential to the community. In a 
Habeas Corpus Petition such delay- 
must be satisfactorily explained in 
order to prove the genuineness of the 
“subjective satisfaction” alleged by 
the detaining authority. (Para 2) 


Judgment of the ‘Court was gel 
vered by 


BHAGWATI, J.:— The petitioner 
challenges his detention under an 
order dated 24th August, 1972 made 
by the District Magistrate, Burdwan 
under Section 3 of the Maintenance of 
Internal Security Act, 1971. There -are 
several grounds taken in the petition 


for challenging the validity of the 


order of detention, but it is not neces- 
sary to refer’ to. them since we find 
that there is one ground which-is suf- 
ficient to dispose of the petition. To 
appreciate this ground it is necessary 
to notice a few facts. 


2. The order of detention was 
made on 2: 24th ee 1972 and it was 
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Sk. Serajul v. State of W. B. 


(Bhagwati J.) [Prs 1-2} S. C. 1517 


based on the subjective satisfaction of 
the District Magistrate, Burdwan that 
it was necessary to detain the peti- 
tioner with a view to preventing him 
from acting in any manner prejudi- 
cial to the maintenance of supplies 
and services essential to the communi- 
ty. This subjective satisfaction, as 
the grounds of detention furnished to 
the petitioner show, was founded on 
three incidents of breaking open rail- 
way wagons and looting their con- 
tents committed by the petitioner and 
his «associates. One was an incident 
on 21-11-1971, the other was an inci- 
dent on 24-11-1971 and the third was 
an incident on 15-1-1972. Though the 
last incident occurred on 15th Janu- 
ary, 1972, the order of detention was 
not made until 24th August, 1972, andi. 
even after the order of detention was 
made, the petitioner was not arrested 
until 22nd February, 1973. There was 
thus delay at both stages and this 
delay, unless satisfactorily explained, 
would throw considerable doubt on 
the genuineness -of the subjective 
satisfaction of the District Magistrate, 
Burdwan recited in the order of de- 
tention. It would be reasonable to 
assume that if the District Magistrate 
of Burdwan was really and genuinely 
satisfied after proper application of 
mind to the materials before him that 
it was necessary to detain the peti- 
tioner with a view to preventing him 
from acting in a prejudicial manner, 
he would have acted with greater 
promptitude both in making the order 
of detention as also in securing the 
arrest of the petitioner, and the peti- 
tioner would not have been allowed 
to. remain at large for such a long 
period of time to carry on his nefa- 
rious activities. Of course when we 


‘gay this we must not be understood 
‘to mean that whenever there is delay) _ 


in making an order of detention 
or in arresting the detenu pursuant 
to the order of detention, the 
subjective satisfaction of the detain- 
ing authority must be held to be not 
genuine or colourable. Each case must 
depend on its own peculiar facts and 
circumstances. The detaining autho- 
rity may have a reasonable explana- 
tion for the delay and that might be 
sufficient to dispel the inference that 
its satisfaction was not genuine. But 
here we find that though an affidavit . 
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in reply to the petition was filed by 
the Deputy Secretary Home (Special) 
Department, Government of West 
Bengal, no explanation was forth- 
coming in this affidavit as to why the 
order of detention was made as late 
as 24th August, 1972 when the last 
incident on which it was founded oc- 
curred on 15th January, 1972 and 
why the petitioner was not arrested 
until 22nd February, 1973, though the 
order of detention was made on 24th 
August. 1972. Mr. Chatterjee, learned 
counsel appearing on behalf of the 
State of West Bengal, contended that 











and arresting the petitioner 
no such complaint was made in the 
petition. But this is hardly an argu- 
ment which can avail the State when 
it is called upon to answer a rule 
issued on a petition for a writ of 


facts before the Court and if there is 
any delay in making the order of de- 
ention orin arresting the detenu which 
is prima facie unreasonable, the State 
must give reasons explaining the de~ 


that the District Magistrate, Burdwan 
pplied his mind and arrived at a real 
i subjective satisfaction 


ner. The condition precedent for the 
making of the order of detention was, 
therefore, not satisfied, and conse- 
quently, the order of detention must 
be quashed and set aside... 


3. We accordingly quash and 
set aside the order of detention and 
direct that the petitioner be set at 
liberty forthwith. ! 

© Petition allowed. 





Mohsin Ali v. State of M. P. 


grant, both of which are good, 


A.I. R. 


AIR 1975 SUPREME COURT 1518 
(From: Madhya Pradesh)" 


V. R. KRISHNA IYER, R. S. SAR- 
KARIA AND A. C. GUPTA, JJ. 


Mohsin Ali and others, Appellants 
ss a of Madhya Pradesh, Respon- 
ent. : 


Civil Appeal No. 166 of 1968, D/- 
22-4-1975. 

(A) Government Grants Act (1895), 
S. 3 — Sovereign grant — Construc- 
tion — Rules — Grant of pension and 
residential house to Muslim subject 
by . Bhopal Ruler in appreciation of 
his long and distinguished service — 
Grant of house whether as absolute 
or ae estate — (Muhammedan Law 


In England, contrary to the ordi- 
nary rule applicable to grants by a 
subject, grants by the Crown are 
usually construed most favourably 
for the Crown. The rule in case of 
Royal Grants is that general words 
will not pass - prerogative rights by 
implication. (Para 16) 


This general rule is, however, 
capable of important relaxations in 
favour of the subject. If the intention 
of the Sovereign is obvious from the 
document which in precise, unequivo~ 
cal terms defines the extent and 
nature of the benefit conferred, it 
must take effect. No question of seek- 
ing extrinsic aid to its construction 
arises. If the grant is for valuable 
consideration it must be construed 
strictly in favour of the grantee, for 
the honour of ‘the Sovereign end 
where two constructions are possible. 
one valid and the other void, that 
which is valid ought to be preferred, 
for the honour of the Sovereign ought 
to be more regarded than the Sove- 
reign’s profit. Where, however, two 
interpretations may be given to Pao 

a 
which is most favourable to the Crown 
is in many cases preferred. (See Hals- 
bury’s Laws of England, 3rd Edn. 
Vol. 7, Paragraphs 669 and 670 pages 
314-316). (Para 17) 


These rules of interpretation have 


been: applied to Sovereign grants in 
5-9- 


*(ist. Appl. No. 1 of 1966 D/- 
1968 (Madh Pra).) 
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India, also. AIR 1957 SC 286 and 
(1878) 6 Ind App 54 (PC) and (1892) 
20 Ind App 50 (PC) and (1901) 28 Ind 
App 65 (PC) and AIR 1918 PC 203, 
Ref. (Para 18) 

By a firman, dated 25-10-1934, 
the then Ruler of Bhopal in apprecia- 
tion of the long and distinguished 
services for more than 30 years, of 
the grantee (a Muslim subject). gran- 
ted to, the latter, in addition of the 
grant of pension. the residential house 
in question as a gift. It conferred 
three-fold benefits on the grantee— 
(i) pension admissible under the Ser- 
vice Rules, (ii) pension from the Privy 
Purse of the Ruler, and (iii) gift of 
the residential house in these terms 
“Aur Aapka Sakoonti makan waqya 
Bara Mahal Shahjahanabad apko 
inayat ataa kiya jata hai’. The ques- 
tion arose, after the death of the 
prantee, whether by the firman, the 
Ruler intended to grant a life estate 


_ or an absolute estate in the suit house. 


Held that (i) the tenor and lan- 
guage of the firman, particularly the 
words “aapko Inayat ataa Kiya Jata 
Hai” unmistakably marked it out as a 
sovereign grant. (Para 14) 

(ii) The language of the firman 
does not, in clear and unambiguous 
words. express an intention to create 


' a full and absolute estate in favour 


of the grantee. The language of the 
last sentence of the Firman, even by 
itself, does not indubitably and un- 
equivocally indicate that the inten- 
tion of the Ruler was to grant an 
absolute estate. The Firman is cons- 
picuous by the non-employment of 
any words declaring that thenceforth 
the grantee would have a heritable 
estate in the house or that the gran- 
tor had transferred all his rights in 
the property, absolutely in favour of 
the grantee. (Para 23) 
In order to ascertain the real in- 
tention of the grantor, the Firman has 
to be read as a whole. It will not be 
correct to dissect the Firman or to 
read the last sentence of the Firman 
out of the context. It is also permis- 
sible to consider the surrounding cir- 
cumstances and the occasion on which 
this grant was made as legitimate aids 
to construction of the Firman. ; 
(Para 26) 
There is sufficient and sound 
foundation in the language of the 
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Firman and the contemporaneous sur- 
rounding circumstances, genus. the 
same occasion and purpose of the 
three-seeded grant, to hold that the 
Ruler had conferred only a limited 
estate in the suit property (including 
the house) for the lifetime of the 
grantee. (Paras 28, 31) 


Reference to. Muslim law is mis- 
conceived. But creation of an interest 
limited in point of time, in the usu- 
fruct of the property is not necessari- 
ly repugnant to Muslim Law. 
(Para 32) 
Cases Referred: Chronological Paras 


AIR 1964 SC 1043 = (1964) 6 SCR 461 


33 
AIR 1957 SC 286 = 1956 SCR 889 18 
AIR 1948 PC 134 = 75 Ind App 62 20 
AIR 1918 PC 203 = ILR 46 Cal 683 


18 

(1901) 28 Ind App 65. = ILR 23 All 
324 (PC) 18 
(1892) 20 Ind App 50 = ILR 17 Bom 
431 (PC) 18, 24 
(1878) 6 Ind App 54 = ILR 3 Bom 
186 (PC) 18, 23, 26 


Mr. Hardyal Hardy, Sr. Advocate, 
(Mr. S. ©. Hussain, Advocate, with 
him) for Appellants; M/s. Ram Panj- 
wani. H. S. Parihar and I. N. Shroff, 
Advocates, for Respondent. 


The Judgment of the Court was 
delivered by 


SARKARIA, J:— By a firman, 
dated October 25, 1934. Nawab Sir 
Hamidullah Khan, the then Ruler of 
Bhopal State, in appreciation of 
the long and distinguished services of 
Sir Liaqat Ali gave to the latter, in 
addition to the grant of pensions, the 
residential house in question as “ina- 
yat ataa”. Sir Liaqat who was al- 
ready residing in this house, continu- 
ed therein till he died, issueless and 
Wwidowless, in March 1947. One Syed 
Mohammed Ali who was the son of 
Sir Liaqat’s father’s sister. also used 
to reside in this house with the de- 
ceased. After Sir Liaqat’s death. Syed 
Mohammed Ali continued in occupa- 
tion of this house as one of the nine 
heirs of the deceased, till he was 
“forcibly and unlawfully” ejected in 
May 1947 by the then Government of 
Bhopal: Paying a “deaf-ear”’ to the 
repeated demands of Syed Mohammed 
Ali for restoration of possession, ‘the 
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Government “peristed in the act of 


trespass” and continued in illegal pos- 


Session of the house. After his ouster, > 


Syed Mohammed Ali also died some- 
- time in 1947, 

2 On April 30, 1947, the 
Nawab of Bhopal signed the Agree- 
ment of Merger and the State of Bho- 
pal was taken over by the Chief Com- 
missioner on behalf of the Government 
of India on June 1, 1949. Thereafter, 
on November 1. 1956 the territory of 
the former Bhopal State became a 
part of the re-organized State of 
Madhya Pradesh. 


3. On August 21. 1957, after 
serving a notice under Section 80, 
Code of Civil Procedure, the plain- 
tiffs 1 to 3, who. are the son, daughter 
and widow, - respectively, of Syed 
Mohammed Ali. instituted the suit 
against the State of Madhya Pradesh 
for recovery of possession of the house 
on the ‘footing that under the firman, 
it had been gifted absolutely by the 
Nawab to Sir Liaqat Ali who died 
possessed of it as full owner. and on 
the donee’s death, it was inherited by 
Syed Mohammed Ali who, in turn, 
was succeeded by the plaintiffs, It was 
further pleaded that Syed Mohammed 
Ali was “forcibly and unlawfully” 
dispossessed by the- Government in 
May 1947. 


4. The suit was resisted by 
the defendant State on the ground, 
‘inter’ alia, that the Ruler’s firman 
“did not confer absolute title on late 
Liaqat Ali”, but only a life~interest 
in the house. | 

5. The Additional District 
Judge who tried the suit. found on 
a construction of the. firman (Ex. 
P-1), that the suit house had been 
_ gifted by the Ruler to late Sir Lia- 

qat Ali. absolutely, and, in consequ- 
encé, decreed the suit. On appeal, a 
Division Bench of the High Court of 
Madhya Pradesh reversed that find- 
ing and held that "on a true construc- 
tion of the Firman (Ex. P-1), the 
grantee, the late Sir Syed Liaqat Ali. 
was given only an estate for life in 
the suit property, and the plaintiffs 


as his heirs had no right to inherit it 


as his property.” In the result, the ap- 
peal was allowed and the plaintiffs’ 
suit was di ed. 

6. On a certificate granted by 
‘the High Court under Article 133 (1) 
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(a) of the Constitution read with Sec- 
tions 109 and 110 of the Code of Civil 
Procedure, the plaintiffs have now 
come in appeal to this Court, ` ) 

To The main issue framed by 
the trial court was in these terms: 

"Was the house in dispute given 
by the Ruler to Shri Liaqat Ali de- 
ceased absolutely or for life only?” 

8. .The decision of this issue 
turns on an interpretation of the 
Firman (Ext. P-1), dated October 24, 
1934 whereby the Ruler gave this 
house to -the deceased. 


9. The original Firman is in 


X 


Urdu. As rendered into English by ` 


the courts below, it reads: 

“Hon’ble Motamid-u-Sultan Nasir- 
ul-Mulk Syed Sir Liyaqat Ali”, 

“Looking into considerations with 
gratitude your valuable services and 
faithful sacrifices which you have ren- 
dered for more than 80 years and con- 
sidering the economic condition of the 
State you have served without re- 
muneration for the last 2 years, your 
application (for pension) is granted. 
You are granted permission to retire 
in lieu of your valuable services from 
lst October 1934. You. should hand 
over charge of Mushir-ul-Muhami 
Rubkari Khas to Honourable Shoeb 
Qureshi. s , 

Besides that pension you are en- 
titled to receive under the Pension 
Rules of the State Treasury, you are 
also entitled. to receive a sum of 
Rs. 400/- as monthly pension from 
Treasury of Deodhi in lieu of valu- 


able services of Deodhi Khas and you 


are (further) granted your _residen- 
tial house situated at. Bara Mahal 


Shahjahanabad, as gift.” 
10. 
sentence, which has been underlined, 
reads: 
“Aur 
waqya Bara 
apko inayat ataa kiya jata hai.” . 


11, 
published in the Bhopal Gevernment 
Gazette, dated 31-10-1934, under the 


Heading: ‘Pension to Aali Mortabat 
Sir Syed Liaqat Ali Saheb’. Rendered . 


into English, its material part’ 
thus: 

“Now the said Hon’ble again re- 
quests for grant of his previous ap- 


runs 


' aapka sakoonti makan. 
Mahal Shahjahanabad 


i 


The original of the crucial — 


The Firman was by order - 


NM 
fy 


r 


fi 
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-ing (all his valuable 
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plication ‘on account of reridering ger- 
vice for more than ‘thirty years. Hence 
His Highness the Ruler .of Bhopal 
Khuld-Allah-Mulkahum.._ considering 
his valuable services and his faithful 
sacrifices that he had served without 
remuneration for the last two years, 
taking into consideration the econo- 
mic‘ condition of the State, Consider- 
services) with 
gratitude (His Highness the Ruler of 
State) grants him permission to retire 
from Ist November 1934 and also 


grants him his residential house situa- 


' ted at Bara Shahjahanabad as gift. 


His Highness the Ruler of Bho- 
pal State further orders that -Hon’ble 
Syed Sir Liyaqat Ali Saheb ‘be paid 
Rs. 400/- monthly pension from the 
Treasury of Deorhi Khas in respect 
of services of Deorhi Khas besides 
his regular pension under the Rules 
of the State ‘Treasury for which he 
is entitled to receive from the Trea- 
sury of State”. ; 


12. The original. of the under- 
lined sentence, in the Gazette Noti- 
fication reads: 


“aur unko sakoonti E waqya 


Bara Mahal Shahjahanabad inayat 
marhmat pharmate hain.” 

13. It is to be noted that the 
disposition evidenced by the Firman, 
Ex. P-1, is a tripartite grant made by 
an autocratic ruler to his subject in 
recognition oflong, meritorious servi- 
ces rendered by the latter. This grant 
belongs to the category of dispositions, 
which under the’ English Common 
Law are known as “Crown grants”. 


14. The tenor and language of 
the Firman. particularly the words 
“aapko Inayat ataa Kiva Jata Hai” 
unmistakably mark it out as a Sove- 
reign grant. According to Steingass’ 
Persian-Enelish Dictionary “inayat” 
(Noun) signifies “a favour. a gift, a 
present. a bounty”: and “Ataa’ (Verb) 
means “to give. to confer a benefit 


or present with”. ‘Ataa’ (Noun) im- 
plies ‘Giving, a present gift, dona- 
tion, favour, a grant. endowment, 


concession: consideration”. 


15. In the widest sense ‘grant’ may 
comprehend everything that is gran- 
ted or passed from one to another by 
deed. But commonly the term is ap- 
plied to rights created or transferred 
by the Crown. eg:, grants of . pen- 
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and also. 
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sions, patenis, charges, franchise ` 


‘(See Earl Jowiltt’s Dictionary of En- 


glish Law) 
16. In England. contrary to the 


ordinary. rule applicable to grants by: © 


a subject,.grants by the Crown are, 


usually construed most favourably for 
the Crown. The rule in case of Royal, 
Grants is that general words will not: 
pass prerogative rights by implica- 
tion. 

OF, This general rule is, how- 
ever, capable of important relaxations 
in favour of the subject. If the inten- 
tion of the Sovereign is obvious from 
the document which in precise, un- 
equivocal terms defines thè extent 
and nature of the benefit conferred, 
it must. take effect. No question of 
seeking extrinsic aid to its construc- 
tion arises. If the grant is for valu- 
able consideration it must be con- 
strued strictly ‘in favour of the gran- 
tee, for the honour of the Sovereign 
and where two constructions are pos- 
sible, one valid and the other void, 
that which is valid ought to be pre- 
ferred, for the honour of the Sove- 
reign ought to be more regarded than 
the Sovereign’s profit. . Where, how- 
ever, two interpretations may be 
given to the grant, both of which are 
good. that which is most favourable 


` to the Crown is in many cases prefer- 


red (see Halsbury’s Laws of England. 
3rd Edn. Vol..7, Paragraphs 669 and 
670, pages 314-316). 


18, These rules of interpreta- 
tion have been applied to Sovereign 
grants in India, also (see Raja Rajin- 


- der Chand v. Sukhi, (1956) SCR 889 


(asperS. K. Das J. at p. 902) = (AIR 
1957 SC 286 atp. 292); Gulabdas Jagii- 
vandas v. Collector of Surat, (1878) 6 
Ind App 54 (PC); Sheikh Sultan Sani 
v. Shekh Ajmoddin, (1892) 20 Ind App 
50- (PC); Aziz-un-nissa v. Tasadduq 
Husain Khan, (1901) 28 Ind App 65 
(PC); Ram Narayan Singh v. Ram 
Saran Lal, ILR 46 Cal 683 = (AIR 
1918 PC 203).. 


19. It is in. the light of the 
above principles that we have to de- 
termine whether by the Firman, Ex. 
P-1 the Ruler intended to grant a 
life-estate or an absolute estate in the 
sult house 
_ 20. Mr. Hardy, learned Coun- 
sel for the appellants contends that 
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the disposition in dispute would not 
fall wi'nin an exception to the gene- 
ral rule according to which a Sove- 
reign grant is construed in favour of 
the Sovereign, because firstly, the 
last sentence of the Firman, the inter- 
pretation of which alone is in aues- 
tion. declares in plain, self-contained 
and unambiguous terms that the grant 
of the house is an out and out gift 
ta the grantee. and secondly, the 
grantor and the grantee, being Mus- 
lims, the gift would, under Moham- 
medan Law. have the effect of can- 
veying an absolute heritable estate. 
In this connection, support has been 
sought from certain observations of 
the Privy Council in Sardar Nawa- 
zish Ali Khan v. Sardar Ali Raza. 75 
Ind App 62 at p. 77 = (AIR 1948 PC 
134 at p. 138): which are as follows: 


“In general, Muslim Law draws 
no distinction between real and per- 
sonal property, and their Lordships 
know of no -authoritative work 
which affirms that Muslim Law re- 
cognizes the splitting up’ of owner- 
ship of land into estates, or in point 
of auality like legal and eauitable 
estates. or in point of duration like 
estates in fee simple, in tail, for life, 
or in remainder. What Muslim Law 
does recognize and insist on, is the 
distinction between the corpus of the 
property itself (ayn) and the usufruct 
in the property (manafi). Over the 
corpus of the property the law recog- 
nizes only absolute dominion, heri- 
table and unrestricted in point of 





time, and where a gift of the 
corpus seeks to impose a condi- 
tion inconsistent with such absolute 


dominion the condition is reiected as 
repugnant. but 
point of time can be created in the 
usufruct of the property. and the 


dominion over the corpus takes effect 


subject to any such limited interests.” 
(emphasis added) 


21 Mr. Hardy refers to the 
letter. dated 29-6-1938 (Ex. P-3) of the 
Chief Engineer and Secretarv. P.W.D., 
Bhopal whereby two mans of the 
house. Nawab Manzil were sent to the 
grantee, The portions shown in light 
req colour in these maps were re- 
ferred to in this letter as in the ‘“‘nos- 
session and ownership” of the gran- 


interest_ limited __in 
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tee according to the Gazette Notifi- 
cation No. 7, dated 31st October, 1934. 


22. As against the above. Mr. 
Panjwani, learned Counsel for the 
Respondent submits that the grant of 
the house is not to be dissociated 


- from the pensionary grants: that even 


the last sentence of the Firman. read 
in the context along with its pream- 
ble reasonably bears only one 
construction viz.. that a right of' resi- 
dence for life, and not an absolute, 


‘heritable ownership of the house was 


intended te be conveyed by the Ruler 
to the grantee. Stress has been laid 
on the fact that there are no words, 
such as nasalan-dar-nasalan. pushat- 
dar-pushat etc. in the language of the 
Firman showing that absolute herita- 
ble rights in the property were con- 
ferred on the grantee. Counsel fur- 
ther maintains that the Firman repre- 
sents a grant made by an absolute 
Ruler in favour of his subject on the 
occasion of the latter's retirement 
from service and that it was not a 
mere hiba made by one Muslim under 
Mohammedan Law to another Mus- 
lim. Reference to Mohammedan Law, 
proceeds the argument, has no rele- 
vance, It is urged that the grant he- 
ing :a Sovereign grant, had to be con- 
Strued strongly against the grantee, 
and imperfections in the language of 
the Firman had to be resolved in 
favour of the Government. by ‘reading 
it as a whole in the light of the sur- 
rounding circumstances’ and ‘even the 
subsequent conduct of the then Bho- 
pal Government in ejecting Syed 
Mohammed Ali from the house in 
May, 1947. That eiectment. according 
to the Counsel, amounted to resump- 
tion of the grant (by the grantor). who 
was then alive and was still the abso- 
lute Ruler of Bhopal State. Counsel 
has referred to several authorities in 
support of these contentions. 


23. We are not persuaded to 
accept the appellant’s contention that 
the Firman conveys, in precise and 
unequivocal terms, full and absolute 
ownership of the suit house to the 
grantee. In our opinion, the language 
of the last sentence of the Firman, 
which is the sheet-anchor of this con- 
tention, even by itself, does not in- 
dubitably and unequivocally indicate 
that the intention of the Ruler was 
to grant an absolute estate. The Fir- 
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man is conspicuous by the non-em- 
ployment of any words declaring that 
thenceforth the Brantée - would havea 
heritable estate in the house or that 
the grantor had transferred all his 
rights in: the’ property, absolutely in 
favour’ of the grantee. ‘There’ is no use 
of such: words: that the grant would 
take effect as “nasalan-dar-nasalan”, 

“from generation to generation” 

“warsan, kaiam u qaman” “to grantee 
and his heirs” etc. pointing towards 
the creation of a heritable estate. 
Even the use of such terms by itself, 
has been held to be an inconclusive 
indication of the grantor’s intention to 
jeonfer absolute, heritable ~ rights. 


Thus, in Gulabdas Jugjivandas’s case - 
(1878) 6 Ind App 54 (PC) (supra), vc ; 


pite a reference in the sanad to 
children or descendants-of the sean 
tee, the Judicial Committee held that 
the grant had not -been made “on 
terms which meus make them here- 
ditary”. 

24, . Apae in (1892) 20 Ind 
App 50 (PC) (supra), delivering the 
judgment. of the Board, Lord Hannen 
quoted with approval, a minute dated 
15-3-1922, recorded by Sir Thomas 
Munro in which he states that ‘the 
terms in such documents (sanads) ‘for- 
ever’ from generation to generation 
or in Hindu grants, ‘while 
and moon endure’, ‘are “mere forms 
of expression, and were never sup- 
posed either by the donor or receiver 
to convey the durability which they 
imply or any beyond the will of the 
, Sovereign”. On the authority of 
another minute recorded by Sir Tho- 
mas Munro, it was further observed 
“that while the seizure of private pro- 
perty by the native princes - would 
have been considered unjust by the 
country, Jagir grants were not regard- 
ed by the people,in the heats of. pri- 
vate, property”. 


25.. -It is Jior necessary ` - to 
multiply authorities with regard to 
the construction of such customary 
terms which could possibly be- indi- 
cative of the grantor’s intention to 
make`a heritable grant, because the 
Firman Ex. P-1, is bereft of all such 
terms. It will be sufficient to say that 
the language. of the Firman does not 
in clear and unambiguous terms ex- 
press an intention to create an abso- 
lute estate in favour of the grantee 


_ Mohsin Ali v. State of M.-P. 


the sun` 


(Sarkaria J.) [Prs. 23-28} S. C. 1523 


and his heirs. The Firman hès there- 
fore: to be ‘construed. in aeccordancs 
with the well-established’ rule of con- 
struction: ` applicable to: Sover sen 
grants. ' i 
26. ~ Another sarina canon ofi 
interpretation to be borne in mind is 
that’ in order to ascertain the real 
intention of the grantor. the Firman 
has to be ‘read ds a whole, It will rot 
be correct — as the appellants want 
us to do—to dissect the Firman into 
three water-tight compartments or to 
read the last sentence of the Firman 
out of the context. It is also permis- 


sible’ to consider the surrounding cir- 


cumstances and the occasion on which 
this grant was made as legitimate 
aids to construction of the Firman 
(see (1878) 6 Ind App 54 (PC) (supra) ). 


27. The occasion for the grant 
as apparent fromthe preamble of the 
Firman, Ex. P-1, (reproduced in the 
Notification ` Ex. 'P-2) was that the 
grantee, Sir Liakat Ali, having attain- . 
ed the age of superannuation, was 
retiring with the permission of the 
prantor, after putting in “valuable” 
and “faithful” service ‘for more than 
thirty years, including two years for 
which he served without remunera- 
tion, in view of the poor economic 
condition of the State. An analysis of 
the Firman will show that it confers 
three-fold’ benefits on the grantee. 
Firstly, it grants him such pension as 


- would be admissible under the Ser- 


vice Rules, This he would draw from 


the State ‘Treasury. Secondly, in ad- 


dition to the first, it grants him pen- 
sion at the rate of Rs: 400/- per month 
which the pensioner would be entitl- 
ed to draw from the Deodhi Treasury 
i.e. the Privy Purse of the Ruler. 
Thirdly, it grants him a beneficial 
interest in the residential house, in 
these ‘terms: “Aur aapka “sakoonti 
makan waqua Bara Mahal Shahja- 
ogee apko inayat atta. Ag jata 


i 28. ‘As is deiei in the 
Firman (Ex. -P. 1) (P-2) Notificatior 
in making this tripartite grant the 
Ruler was actuated by considerations 
of gratitude for the valuable services 
rendered by the grantee. The object 
of conferring these three-fold bens- 
fits was the same, namely, to secwe 
to the retiring servant a handsome 
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maintenance ‘and comfortable—.- resi- 
dence for the rest. of his life. In. other 
words, all the three benefits: granted 
under this Firman were-cognate bene- 
fits, arising out of the same occasion, 
and made with the same object in 
view viz., to enable the grantee to 
live comfortably in retirement. These 
related benefits could be compendi- 
ously described as “retirement bene- 
fits”, The first two benefits were in- 
disputably pensionary benefits enu- 
ring only for the lifetime of the 
grantee. All the three kindred bene- 
fits, including the 
were expressly meant for the person 
of the grantee. This is clear from the 


word ‘apko which means “to you” in - 


the phrase “apko inayat atta kiya 
jata hai” The conjunction “aur” (and) 
at the commencement of the last sen- 
tence of the Firman inextricably links 
the grant of interest in the residen- 
tial house, with the pensionary bene- 
fits conferred in the foregoing parts 
of the Firman. In short, all the three- 
fold benefits granted under this Fir- 
man are off-spring of the same genus. 
The language of the Firman relating 
directly to the grant in question there- 
fore takes its colour from the preced- 
ing parts of the Firman relating to 
the pensionary benefits conferred on 
the grantee for life. Thus if the cru- 
cial words quoted above,.are constru- 
ed in the context of the akin grants, 
and—according to the general tenor 
of the Firman as a whole, it becomes 
clear that the intention of the Ruler 
was to grant only a right of residence 
limited to the lifetime of the grantee— 
and not an absolute estate: in the 
house. - 


28-A. The PET A circum- 
stances also confirm the interpreta- 
tion adopted by us. The first such cir- 
cumstance was that at the time of 
the grant, the grantee had no issue, 
nor any near relation. Indeed, he died 
widowless and issueless. In this con- 
text. coupled with the omission ofany 
words such. as to- “grantee and his 
þeirs or “nasalan-dar-nasalan” indi- 
lcating the grant to be heritable, it 
‘would be reasonable to hold that the 
grant was intended to be for life only. 

29. There is yet another cir- 
cumstance which points towards the 


same conclusion. It is that at the time 


of the grant the grantee’ was already 


one in question, . 
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residing in the suit house. In this con- 
text, the word “sakoonti” (‘residen- 
tial’) in the last part of the Firman 
used in association with ‘makar 
(‘house’) assumes significance. It sug- 
gests that the intention of the grantor 


- Was to convey to the grantee no more 


than a right of residence in the house 
eo the latter was already enjoy- 
B. 


` 30. The letter Ex. P-3 written 
by the Chief Engineer on 29-6-1938, 
is of hardly any assistance in constru- 
ing the grant made three or four years 
earlier. It could not be treated as. 
contemporaneous conduct of the gran- . 
tor or his agent, which could legiti- 
mately be taken into consideration in 
construing the grant. 


31. On parity of reasoning, it 
is doubtful whether the fact of evic- 
tion of Syed Mohammed Ali from the 
suit house, about two months after 
the death of the grantee. and about 
15 years after the grant, could justi- 
fiably be called in aid as a “surround- 
ing. circumstance” to interpret the 
Firman dated 24-10-1934. The High 
Court has taken this circumstance also 
into account. We need only say that - 
even after excluding this circum- - 


stance, there remains sufficient andi.. 


sound foundation in the language of 
the Firman and the contemporaneous 
surrounding circumstances, including 
the common genus, the same -occasion}- 
and purpose of the three-seeded grant, 
to hold that the Ruler had conferred 
only a limited estate in the suit. pro-| 
perty for the lifetime of the grantee. — 


` 32. -The argument advanced 
on behalf of the appellants: that the 
grant in question was a ‘hiba’ made 
in accordance with Mohammedan Law 
by one Muslim to another, has.been . 
stated only to be rejected: To all in- 
tents and purposes, it was a grant 
made by an absolute Ruler to his 
subject: who had rendered long meri- 
torious services, on the eve of | his 
retirement. Reference to Muslim law 
is therefore misconceived. We may, 
however, say in passing that even ac- 

cording to the observations of the 
Privy Council relied- upon by the 
Counsel, creation of an interest limi- 
ted in point of time, in the usufruct 
of the property is not necessarily re- 
pugnant to Muslim Law. . 
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33. - Mr. Panjwani has advan- 
ced an alternative argument, also, to 
support the decision of the High 
Court. The contention is that even if 
it is assumed that the house had. been 
given to Sir Liaqat Ali absolutely, 
then also the grant had come to an 
- end on resumption of the possession 
of the house by the Government of 
Bhopal in 1947, and thereafter the 
grant continued to benon est because 
after the merger of the State of Bho- 
pal on 1-6-1949, it was not recognised 
by the Government of India or by the 
new Government of Madhya Pradesh 
after Bhopal became a part of that 
State on 1-11-1951. Rather, as per Ex. 
P. 6, the new Government after the 
disappearance of Bhopal State from 
the scene, repudiated the grant. In 
these circumstances, submits the Coun- 
sel, the appellants did not carry with 
them the right, if any, they had under 
the grant as subjects of the Ex-Sove- 
reign Ruler of Bhopal and after the 
extinction of Bhopal State and its 
Ruler, they had only such rights as 
were granted or recognised by the 
new Sovereign ie. the Central Gov- 
ernment. According to the Counsel, 
the plaintiffs’ claim was not enforce- 
able in the municipal courts. Reliance 
has been placed on the decision of 
this Court in State of Gujarat v. Vora 
Fiddali Badruddin Mithibarwale, 
(1964) 6 SCR 461 at p. 551 = (AIR 
1964 SC 1043 at p. 1078). 


34. There is no foundation for 
the plea either in the pleadings or in 


the issues. We therefore do not allow | 


it to be raised for the first time in 

35. For the foregoing reasons, 
the appeal fails and is dismissed with- 
out any order as to costs. 


Appeal dismissed. 


“+ Sri Krishna v: A: D. M., Kanpur 
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(From: 1964 All WR (HC) 296). . ~ 


: (Where the Judges differ in their views, 


the Majority view is given first—Ed.) , 


K. K. MATHEW. P. N. BHAGWATI AND- 
N. L. UNTWALIA. JJ. 
` Sri Krishna Khanna, Appellant v. 
Additional - District - Magistrate. Kanpur 
and others, Respondents. ' 

g Appeal No. 38 of 1968. D/- 26-2- 


(A) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), S. 17 
— Rules under — Control of Rent and 
Eviction- Rules (1949), R. 3 — Period of 
thirty days — Provision whether manda- 
tory or directory. . 

Under. certain circumstances the Dis- 
trict Magistrate is empowered to make 
an order of allotment even after the ex- 
piry of the period of 30 days by ignoring 
the nomination made by the landlord. In 
such a situation and in the context of the - 
Rules it cannot be held that the period 
fixed for the making of an allotment 
order in Rule 3 is mandatory in the sense 
of resulting in the nullification of the 
order of the District Magistrate if made 
after the expiry of the period. 

In the instant case the order of al- 
lotment made two days after the expiry 
of the period of 30 days could not be held 
to be invalid on that account alone. No 
order of allotment was possible to be 
made in this case before disposal of the 
landlord’s claim under Rule 6, There 
was no time limit fixed for disposal of 
such a claim. Of course it should be dis- 
posed of as auickly ag possible. preferably 


- within the period of 30 days mentioned 


in Rule 3. Thus even in the light of 
Rule 6. the order of allotment made by 
the District Magistrate could not be nulli- 
fled merely on the vround of having been 


made on the expiry of the period of 30 


days. (Paras 9. 10). 


(B) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947). Sec- 
tions 7-A, 17 —- Rules under the Act — 
Rule 3 — Compromise in a suit between 
landlord and tenant in contravention of 
rules — Effect. (Contract Act (1872), S. 23). 


Per Mathew and Untwalia, JJ. 
(Bhagwati. J. contra}: So long as the 
Act and the Rules continued in force the 
control of letting vested in the District 
Magistrate and not in the parties. Bv a 
) the partles could not curtail 
the powers of the District Magistrate. 
The public policy behind the Act and the 
Rules is to vest the control of letting in 
the District Magistrate for the benefit of 
the general public. or to be more precise 
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such members thereof who were in need 
ef accommodation on rent The ‘agree- 
ment entered into between the landlord 
and tenant embodied in the compromise 
curtailing the powers of the District 
Magistrate was void under Section 23 of 
the Contract Act‘as it- was- unlawful and 
against the public policy of the Act and 
the Rules. Therefore. the tenant .com- 
mitted no fraud in ignoring the void com- 
promise when he applied for eviction of 
the landlord under Section 7-A of the Act 
and for delivery of actual. physical pos- 
` session to hirh. (Para 11) 
Per Bhagwati. J. Contra: — Even if 
the compromise was. unla and ` the 
“consent decree was on. that account void, 
the very fact of the tenant having sub- 
mitted to the consent decree. declaring 
the order of allotment to be invalid and 
recognising the right of the landlord to 
occupy the shop for himself vis-a-vis the 
tenant was a highly relevant circum- 
. stance bearing on the exercise of the dis- 
cretion of the District Magistrate, and 
the non-disclosure of the- fact of consent 
decree by the tenant in the application 
made by him under Section 7-A vitiated 
the order of the Rent Control and Evic- 
tion Officer under Section 7-A. 
(Paras 11. 19) 
(C) U. P. (Temporary) Contro] of 
Rent and Eviction Act (3 of 1947), S. 7 — 
Order of allotment by Additional District 
‘Magistrate made after hearing parties and 
after fully applying his mind — Held he 
being a delegate of District Magistrate 
was competent to make order of allot- 
ment — Order of allotment and order of 
Rent Controller under S. T-A not bad. 
(Para 12) 
Cases Referred: Chronological Paras 
AIR 1975 SC 412 = Civil Appeal No. 999 
= (N) of 1971. D/- 18-12-1974 9 
AIR 1974 SC 1924 = (1975) 1 SCJ°178 8 
(1946) 330 US 258 = 91 Law Ed 884 ` 18 


(1829) 9 B & C 840 = 109 ER 313 - 


S. T. Desai, Sr. Advocate (M/s. S. S. 
Bhatia, J..P..Goval and’ S. N. Jain. ae 
cates. with him). for Appellant: Bishan 
Narain. Sr. Advocate (M/s. B. P. Mahe- 
shwari and ‘Suresh. Sethi.: Advocates, with 
him), for Respondent No. 3. 

- The Judgment of ‘Mathew and Unt- 
walia, JJ. was delivered bv 


UNTWALIA,.J.:— There isa building 
bearing No. 24/6. Tulsa Kothi, situated at 
the Mall in the City of Kanpur. The appel- 
lant in this appeal filed by certificate of 
the Allahabad High Court is the owner 
of the said building. He lives in the upper 
floor of the building with his son and 
other members of the family. There are 
two shops in the ground floor in which 
tenants had been inducted. One of 
the shops has come in possession of 
Raghunath Prasad Mehrotra. respondent 


D. M.. Kanpur (Untwalia J.) 


A.L R. 


No. 3 and his brother Kanahyalal Mehro- 
tra who have been carrying on the busi- 
ness of Druggists and Chemists in-the said 
Shop as. partners of the firm Pioneer Drug 
Stores. The other shop was in the tenancy 
of Bata Shoe Company Ltd. Since the 


said Company had taken another ghop on . 


rent sometime in the vear 1961 it was 
about to vacate the ‘shop in the building 
of the appellant. He, therefore. filed an 
application on 7-11-1961 before the Rent 


4 


Control and Eviction Officer (for brevity. - 


Rent Controller) with a copy to the Dis- 
trict Magistrate. Kanpur under Rule 6 of 
the Control of Rent and Eviction Rules, 
1949 framed under Section 17 of the U. P. 
(Temporary) Control of Rent and Evic- 


tion Act. 1947 — hereinafter called res-. 


pectively the Rules and the Act' praying 
for the release. of the shop in his favour 
on the ground: that he required the ac- 
commodation for his own use for estab- 
lishing .a business for his son... On 2-5- 
1962. respondent No. 3, made an applica- 
tion under Section 7 (2) of the. Act for 
allotment of the accommodation. to him. 
There were four more applicants under 
Section 7 (2). The’ shop was actually 
vacated by Bata Shoe. Company on 15-8- 
1962. On 16-8+1962 intimation was given 
by the appellant to the Rent Controller 


about the vacancy of the shop in’ accord- - 


ance with Section 7 (1). It.mav be stated 
here. that the Additional District Magis- 
trate, respondent No. 1 as also the Rent 
Controller, respondent’ No. 2- had been 
authorised. by the District Magistrate of 
Kanpur to exercise powers under the 
Act. On 18-8-1962 the Rent Controller 
heard the matters and fixed: 27-8-1962 for 
orders. Due to some reasons he felt diffi- 
culty in deciding the matter of the re- 
lease of shop in favour of the appellant 
or its allotment to any of the five appli- 
cants including respondent No. 3. In due 
course, the District Magistrate transferred 


‘the proceedings to the Additional District 


Magistrate, respondent No. 1. After hear- 
ing all the parties concerned he made an 
order on 17-9-1962 refusing to release the 
shop to the appellant and ages ‘its al- 
lotment to respondent No. 3. Thereupon 

a formal order of TE A allotting- the 
on accommodation to respondent No. 3 
was issued by the Rent Controller, res- 
pondent No. 2 on 18-9-1962. 

2. It appears that the appellant 
had in the meantime occupied the shop 
when it was vacated by Bata Shoe Com- 
pany. Respondent No. 3. therefore. filed 
an application under Section 7-A of the 


Act on 2-11-1962. which was allowed by ` 


the Rent Controller on 15-11-1962. The 
order was ex parte in absence of the ap- 
pellant as he is said to have not respond- 
ed to the notice issued and alleged to have 
been served on him under Section 7-A (1) 
of the Act. The shop was got vacated 


1873 
and actual possession delivered to respon- 
dent Ne.-3 with the help of the Police 


force on 16-11-1962 in accordance with 
Section 7-A (3) of the Act. 


3. °.Before the filing of the applica- 
tion by the third respondent on 2-11-1962 
under Section 7-A of the Act, the appel- 
lant had filed on 22-9-1962 Suit No. 
132/1962 in the Court of First Civil Judge 
at Kanpur challenging the allotment 
Order of the Additional] District Magis- 
trate and the Rent Controller implead- 
ing the third respondent as the sole de- 
fendant in. the suit. A decree for per- 
manent injunction was asked for. In- 
terim injunction was granted. The suit 
ended in compromise on 11-10-1962 The 


terms of the compromise. will have to be: 


considered at the appropriate place in this 
judgment. It may also be noted here that 
Kanahyalal Mehrotra. brother of the 
.third respondent, filed another suit to 
challenge the compromise décree dated 
11-10-1952 claiming that the order of al- 
lotment had cteen.made in favour of the 
partnership firm and the third respondent 
had no right te nullify the-said order by 
the compromise, The suit was decreed 
and we were informed at the Bar that 
an appéal from the decision of the trial 
Court is pending, ` 


4. The appellant filed an aoaia 
tion for review on 17-11-1362 before the 
Rent Controller asking him to review his 
ex parte order dated 15-11-1962 made 
under Section 7-A of the Act chiefly on 
two grounds viz. (1) that no notice was 
served upon the appellant (2) that the 
third respondent had obtained the’. order 
fraudulently by suppressing the fact of 
compromise entered in Suit No. 132/1962. 
The Rent Controller refused to -review 
his order and dismissed. the application 
On 8-1-1963. The appellant on the same 
date i.e, on 2-1-1963 filed a petition in 
the Allahabad High Court under Art 226 
xf the Constitution to challenge the varl- 
ous orders of allotment and deliverv of 
possession made by respondents 1 and 2 
from time to time. The writ petition was 
dismissed by a learned ginvle Judge on 
7-5-1963, Special Appeal No. 254/1963 
was dismissed bv a Bench of the Alaha- 
bad High Court on 3-2-1964. The present 
appeal was preferred in this Court on 
grant of certificate by the High Court. 


5. The appellant had urged five 
points before the High Court in the spe- 
cial appeal. Mr. S. T. Desai appearing 
for him in this Court pressed only 3 points 
for our consideration in support of this 
appeal. They are: (1) The order of al- 
lofment having not been made within 30 
days of the receipt of the intimation sent 
by the landlord under Section 7.(1) (a) of 

the Att ag reauired: by Rule 3 of the 
mie was ultra vires and void: (2) Res- 
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‘posing of the appellants application 
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pondent No. 3 had no right to apply for 
possession under Section 7-A -of the Act 
after having entered into a. compromise in 
Suit No. 132/1962; (3) that the. order of 
allotment issued by: the Rent Controller 
wag ‘bad as it was mechanically issued on 
the ‘basis: of the order of the Additional 
District Magistrate and without any ap- 
plication of the mind by the former. 


8. Mr. Bishan ‘Narain, learned 
counsel for respondent No~ 3 submiited 
that the period of 30 days mentioned in 
Rule 3 was directory. or; in anv view cf 
the matter in the facts and circumstances 
of this case the order of allotment was | 
rot bad on that account. He further sub- 
mitted that the allotment order was in 
favour of the partrership firm. respon- 
dent No. 3 had applied for the allotment 
as a partner of the firm, and the compro- 
mise entered into between the appellant 
and the said respondent was not bindins 
om. the firm, Moreover, it was illegal. 
null and void. He further argued that 
there was no substance in the third point 
urged on behalf of the appellant Inasmuch 
as the order was really that of the Addi- 
ticnal District Magistrate who had made 
a after fully hearing the parties concern- 


7. The High Court in appeal hag 
expressed the view that the requirement 
of. passing the order of allotment within 
the period of 30 days is directory or. in 
any view of the matter on the facts of 

case it could not be made before dis- 
for 
release’ of the accommodation under 
Rule 6& In the cpinion of the High Court 
the sompromise was a fraud on the offi- 
cers empowered to act under the Statute 
and was of no avail to the appellant. The 
erdez of allotment was in fact made by 
the Additional District Magistrate and 
the formality of- issuing the order could 
be done either by bim or by the Rent 
order as it Was an poUne ou: 
order. 


8 -The object of the Act as its 
Preamble indicates is to provide for on 
tinuance of powers to control the [setting 


-and the rent of residential and non-re-i- 


dential accommodation and to prevent the 
eviction of tenants therefrom. . Section 3 
providing for restrictions on eviction as 
held by one of us (Mathew..J.) delivering 
the judgment on behalf of this Court in 
the case of Murlidhar Agarwal v. State 
of Uttar Pradesh, AIR 1974 SC 1924 is 
based on Public Policy. It is intended to 
protect the weaker section of the com-« 
munity in- general by granting equality: 
of bargaining power. The protection is 
based on Public Policy. Similarly. the 
Scheme of the Act as ner. the provisions 
atop in Sections . ” and 7-A and 
Rules 3 to 6 is to curtail the right ang 
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freedom of-the landlord to a large extent 
in the matiar of letting out of accommo- 


dation. Section 7 provides for control on 


letting; sub-section (1) of which casts a 
‘duty on the landlord to give notice in 
writing of the vaceney of the a 


ccommoda-~ 
- tion to the District Magistrate. Under’ 


sub-section (2) the District Magistrate 
may by general or special order require 
a landlord to let or not to let to anv per- 
son any accommodation which has fallen 
vacant or is abcut to fall vacant. The 
provision of sub-section (2) has to be 
read in conjunction with the relevant 
rules. Section 7-A empowers the District 
- Magistrate to take action against the un- 
authorised occupants by directing their 
eviction and in case of necessity even 
- with force. Proviso to sub-section (1) of 
Section 7-A enjoins upon the District 
Magistrate not to pass anv order of evle- 
tion if he is gatisfled that there has been 
undue-delay or it is otherwise inexpedient 
to do so. In order to appreciate the true 
purport of the law contained in Section 7 
of the Act it is necessary to read Rr. 3 to 6 
of the Rules in full: 


. 3, Allotment Order — The District 
Magistrate shall make an allotment order 
within thirty days of the receipt of the 
intimation sent by 
Section 7 (1) (a) of the Act and shall give 
notice thereof to the landlord, 

4. Landlord’s Right to Let — If the 
landlord receives no notice from the Dis- 
trict Magistrate within thirty davs of the 


receipt by District Magistrate of the inti-. 


maiion given by landlord under Section 7 
(1) fa), the landlord may nominate a 
tenant and the District Magistrate shall 
allot the accommodation to his nominee 
unless, for reasons to be recorded in 
writing, he forthwith allots the accommo- 
dation to other person. 


5. Liability for Rent from the date 
of allotment. The allottee shall. unless 
he intimates in writing to the District 
Magistrate his refusal to accept the ac- 
commodation within seven davs of the 
receipt of the order, be liable for rent 
from the date of allotment. 


6. Occupation by landlord — When 
the District Magistrate is satisfied that an 
accommodation which has fallen: vacant 
or is likely to fall vacant is bona fide 
meeded by the landlord for his own per- 
Bonal occupation, the District Magistrate 
May permit the landlord to occupy it 
himself.” 


9, Recently in the case of Jiwan 
Singh v. Raijindra Prasad, Civil Appeal 
No. 999 (N) of 1971 judgment of which 
was delivered by Mathew. J.. on behalf 
of this very. Bench on 18-12-1974 (report- 
ed in AIR 1975 SC 412). it was pointed 
out that if the landlord failed to discharge 


the landlord under . 


A.I, R. 
his obligation of giving 7 day's notice in 
accordance with Section 7 (1) (a). he lost 
hig right of making a nomination under 
Rule 4, It is to be noticed that on the 
failure of the District Magistrate to make 


- an allotment order within the period 


provided in Rule 3 the landlord gets a 


‘right to nominate a tenant. The District 


Magistrate under Rule 4 has got to allot 
the accommodation to the nominee of 
the landlord unless for the reasons to be 
Ttecorded he allots it to somebody else. 
Under certain circumstances therefore the 


District Magistrate is empowered to make|- 


an order of allomment even after the ex- 
pirv of tha period of 30 davs by ignoring 
the nomination made by the landlord. In 
such a situation and in the context of the 
Rules it is difficult to hold that the period 
fixed for the making of.an allotment 
order in Rule 3 is mandatory in the sense 
of resulting in the nullification of - the 
order of the District Magistrate if made 
after the expiry of the period. Without 
resorting to the well-known expressions 
of the requirement of the law being man- 
datory or directory we would rest our 
view on the plain reading of the language 
of the Rules. The District Magistrate, as 
we have sald above. has got to make the 
order of allotment within 30 days of the 
receipt of the intimation sent bv the land- 
lord under. Section 7 (1) (a) of the Act. 
He has, at the same time. to give notice 
of his order of allotment to the landlord. 


If the landlord receives no notice: from ` 


the District Magistrate within 30 davs. 
which as a matter of construction under 
Rule 4 must mean shortly after the ex- 
piry of 30 days of the receipt bv the Dis- 
trict Magistrate of the inttmation given 
by the landlord under Section 7 (1) (a). of 
an order of allotment having been made 
within that period. he gets a right to nomi- 
mate a tenant. Ordinarily and generally 


. the District Magistrate shall have to allot 


the accommodation to the nominée'of the 
landlord but for special reasons to be re- 
corded in writing he may ‘depart from 
the nomination made by the landlord ana 
allot the accommodation to some other 
person. even to a person who was an 
applicant before him before the’ expirv 
of the period of 30. davs and due to one 
reason or the other no order of allotment 
could be made in his favour within the 
said period. If, however, the landlord 
does not make a nomination in accordance 
with Rule 4 he cannot challenge the order 
of allotment subsequently made by the 
District Magistrate on the expirv of the 
period of 30 days only on the ground of 
its having been made bevond the time. 


~ 10. It is no doubt true that the 
liability for rent of the allottee begins 
only from the date of allotment under 
Rule 5 and the landlord sufferg if there 
is delay in the making of the allotment 


m 
p 
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- by: the District Magistrate. The landlord > . 
` session. of .the plainti 


may move the legal machinery. for forc- 
ing the District Magistrate to make -the 


allotment. It may well be that in-some - 


cases -the order of allotment made after 
undue delay:will be found to be bad. In 
the instant case it ig not correct to sav 
that the order of: allotment made on the 
17th September, 1962 —.two davs after 
expiry of the period of 30 days was 
invalid on that account alone. The High 
- Court is also right in its view that no 
order of allotment: was possible. to 
made in this case before disposal of the 
_ landlord’s claim under Rule 6. There, is 
no time-limit yxed for disposal of such: a 
claim. Of course it should be disposed of 
as quickly as possible, preferably within 
the period of 30 davs mentioned in R. 3. 


That being so even in the light of Rule 6. 


it is difficult to nullify an order of allot- 
. ment madè by the- District Magistrate 
merely .on the ground of having been 
made on the expiry of the period of 30 
days. On the facts of this. case surely 
the order of allotment was not invalid.. 


11. The appellant filed Civil Suit 
No:. 132/1962 against the third respondent 
to challenge the order of allotment made 
in his favour by respondent Nos. 1 and 2. 
Neither of the.said two respondents was 
:-impleaded as a defendant in the suit. But 
that apart, the agreement entered into 
between the- appellant and respondent 
INo. 3 embodied in the compromise péti- 
‘ition dated ‘11-10-1962 was void under 
Section 23 of the Contract Act as it was 
unlawful and against the Public Policy of 
the Act. and the Rules, The four terms 
of ue compromise are as under: ` 


) That it is admitted by the defen- 
dant at at the expiry of 30. davs from 
the date of intimation. the shop in dis- 
pute automatically stood released to the 
plaintiff and the allotment order dated 


18th September. 1962 was not at all effec- - 


tive vis-a-vis the rights of the plaintiff 
as a landlord to use the said premises. | 


~ (b) That the defendant has no obiec-. 


tion f- the plaintiff continues to utilize 
the “accommodations for his own business 
or- a business of his son whether himself 
or in partnership with any person and 
till such time as the plaintiff and his’ son 
utilize the accommodation in this manner, 
the defendant will not be entitled to en- 
force his allotment order against him. 

(c) That the plaintiff has agreed that 
if at any time he wants to to discontinue 
the business established by him in the 
said shop and wants to let out the shop 
to any person, he. will do so in favour of 


the defendant and unless ‘he refuses to 


take the lease on reasonable terms. the 
plaintiff will not let. out. the nae t any 
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(d) That the shop. is already. in pos- 
and.the defendant 
will not.be entitled to take any steps till 
the landlord himself desires to. let out the 
shop to the defendant.” 


` By' clause (a) the parties agreed to the 


statement of the law which in our iudg-| . 
ment was not sound and correct. It will 
be hazardous to permit a landlord and a 


“tenant to agree to such a position of law. 
“It was not opèn to respondent No. 3 tol] | 
. permit the appellant to utilize the ac- 


commodation for his own business or busi- 
ness of his son as was done under Cl. (b). 
Nor was it open to appellant to agree 
to let out the shop, if in future he let it 
out to anybody. after giving first prefer- 
ence to the third respondent as Was agreed 
to be done under clause (c). So long the 
Act and the Rules continued in force the 


contro] of letting vested in the. District 


Magistrate and not in the parties. By an 
agreement of the kind embodied in the 
compromise petition the parties could 


not curtail the powers of the District 


Magistrate, It was unlawful and against 
the public policy of the law to do so. 
The Public Policy behind the Act and 


-the Rules is to vest the control of letting 
‘in the District Magistrate for the benefit 


of the general public or to be more pre- 
members thereof who were in 
need of accommodation on rent. In our 
Opinion, therefore, respondent No. 3 com- 
mitted no fraud in ignoring the void com- 
promise when he applied for eviction of 
the appellant under Section 7-A of the 
Act and for delivery of actual, physical 
possession to him. We do not accept the 
alternative argument put forward bv Mr. 
Bishan Narain as correct in respect’ of 
the compromise. It was not bad for the 
reason of having been entered into by 
respondent No. 3 alone. After perusing 
the application for allotment made bv res- 


‘pondent No. 3, the order of allotment 
‘made by respondent No: 1 and the order 


made by respondent No. 2 under Sec- 


tion 7-A. (3) of the Act. we have come to ` 


the conclusion that the allottee of the ac- 
commeodation in question. was respondent 
No. 3 although he may have taken it for ` 
the purpose of extending his business of 
Chemists and Drugists run in parts? 
with his brother.. 


12. The third submission made on 
behalf of the appellant has no force and 
must also be reiected. The order of al- 
lotment in this case was made by the 
Additional District Magistrate, respondent 
No. 1. It may not be auite correct to say 
that it was purely an administrative 
order as has been the view of the High 
Court ‘in the Special Appeal. ` But the 
order was made bv him in a quasi-tudi- 
cial manner after hearing the parties con- 


cerned and after fully applying his mind. 
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He being a delegate of the District 
Magistrate, was competent to make the 
order of allotment. So was the Rent Con- 
troller. But the latter merely issued the 
formal order made by the former. It was 
not a case where the authority compe- 
tent to make the order mechanically did 
it on the direction or in pursuance of an 
order of a different authority not compe- 
tent to pass the order. In our judgment. 
therefore, the order of allotment allotting 
the accommodation to respondent No. 3 
Was not bad. Nor had the order made 
by the Rent Controller under Section 7-A 
of the Act any infirmity. 


13. In the result the appeal fails 
and is dismissed, No order as to costs. 

BHAGWATI, J.:— 14. I have had 
the advantage of reading the judgment 
of brother Untwalia, J- He has discussed 
the three contentions urged by Mr. S. T. 
Desai on behalf of the appellant and re- 
jected them. Whilst agreeing with the 
view taken by him in regard to the first 
and the third contentions, I find myself 
unable to subscribe to the view taken by 
him in regard to the second contention. I 
shall immediately proceed to give mv 
reasons why I take a different view as 
regards the second contention. but be- 
fore I do so. I would like to add a few 
words in reference to the first contention. 


15. The Act with which we are 
concerned in this appeal ig The United 
Provinces (Temporary) Control of Rent 
and Eviction Act. 1947. The object of 
this Act, as may be gathered from its 
preamble, is to provide for continuance 
of powers to control the letting and the 
rent of residential and non-residential 
accommodation and to prevent the evic- 
tion of tenants from such accommodation. 
Section 7, which is the material section, 
enacts various provisions relating to con- 
trol on letting. It consists of four sub- 
sections. but of them only two are mate- 
Tial. Sub-section (1) (a) requires the Jand- 
lord to give notice of vacancy to the Dis- 
trict Magistrate within seven days after 
the accommodation becomes vacant by 
his ceasing to occupy it or by the tenant 
vacating it or otherwise ceasing to occupy 
it or bv termination of tenancy or by re- 
lease from requisition or in any other 
manner whatsoever. A similar obligation 
is laid on the tenant evicting the accom- 
modation under sub-section (1) (b). Sub- 
section (2) then proceeds to say that the 
District Magistrate mav by general or 
special order require a landlord to let or 
not to let to any person anv accommoda- 
tion which is or has fallen vacant or is 
about to fall vacant. It may be noted 
that the power conferred on the District 
Magistrate under sub-section (2) is abso- 
lute in terms. The vacant: accommoda- 
tion’ is placed completely under the con- 
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trol of the District Magistrate and he may 
require the landlord to let the accommo- 
dation to any person nominated by him 
or he may eyen make a negative order 
that the landlord shall not let the accom- 
modation to a particular person. More- 
over. this power mav be exercised by 
the District Magistrate at any time. There 

no provision in the statute requiring 
the District Magistrate to exercise this 
power within a particular time-limit. The 


question is whether there is anything in. 


the Rules which imposes any such limi- 
tation on the District Magistrate? Rule 3 
provides that the District Magistrate shall 
make an allotment order within thirty 
days of the receipt of the intimation sent 
by the landlord under Section 7 (1) (a) 
and shall give notice thereof to the land- 
lord. This Rule obviously contemplates 
that the District Magistrate must make 
an order requiring the landlord to let the 
accommodation to a specified person 
within thirty davs of the receipt of the 
intimation of vacancy from the landlord. 
But does it also carry with it by neces- 
sary implication a negative prohibition 
that if the District Magistrate does not 
make such an order within the stipulated 
time, he shall be precluded from making 
such order thereafter. We do not think 
so. The only consequence of the District 
Magistrate not making an order of allot- 
ment within the period of thirty days is 
that set out in Rule 4. It confers a right 
on the landlord to nominate a tenant and 
where the landlord makes such a nomina- 
tion, the District Magistrate js bound to 
allot the accommodation to such nominee 
“unless for reasons to be recorded in 
writing he forthwith allots the accommo- 
dation to other persons”. It is significant 
to note that Rule 4 does not provide that 
if the District Magistrate fails to make 
an order of allotment within the period 
of thirty days. the landlord mav occunv 
the accommodation himself. The only 
right which enures to the landlord in such 
a case is to nominate a tenant. This he 
may do or mav not do depending on his 
volition, But he does not get a right to 
occupy the accommodation for himself 
Moreover, even where the landlord nomi- 
nates a tenant. the District Magistrate 
may. for reasons to be recorded in writ- 
ing. disregard such nomination and allot 
the accommodation to another. person 
notwithstanding the expiration of the 
period of thirty days. It would. there- 
fore, be seen that the time-limit of thirty 
days is not intended to operate as a fetter 
on the right of the District Magistrate to 
make an order of allotment in the sense 
that he cannot thereafter make such an 
order. The only reason why the period 
of thirty davs is provided is that there- 


after the landlord gets a right to nomi- - 


nate a tenant, though even this right can 


= 
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be displaced bv. the: District, Magistrate in 
a proper case.. But if for some reason 


the landlord does not exercise this right. 


and nominate a tenant, the power of the 
District Magistrate to make an order of 
allotment conferred under S. 7.(1) (a) is 
not affected, There is. nothing in the 
Rules which says that the landlord shall 
be entitled to occupy the accommodation 
himself or that the District Magistrate 
shall be precluded from making an ‘order 
of allotment after: the expiration of the 
period of thirty days. Rulé 4 in fact im- 
dicates to the contrary. And So also does 
Rule 6. That rule provides that if the 
landlord wants the accommodation bona 
fide for his own personal occupation, he 
must obtain permission of the District 
Magistrate to occupy it himself- This 
provision also suggests. that the landlord 
does not become entitled to occupy the 
accommodation himself on the expiration 
of the period of thirty davs, but he can 
do so only if the necessary permission is 
granted by the District Magistrate. It is, 
therefore, clear, on a conspectus of ‘the 
provisions contained in Section 7. sub-sec- 
tions (1) and (2) and Rules 3. 4° and 6. 
that even if an order of allotment is not 
made by the District Magistrate ‘within 
the period of thirty davs, the landlord 
does not become entitled te occupy the 
accommodation himself in defeasance of 
the power of the District. Magistrate to 
make an order of allotment and the Dis- 
trict Magistrate can, notwithstanding the 
expiration of the period of thirty. days. 
make an. order of allotment under Sec- 
tion 7 (1) (a). The validity of the order 
of allotment made by the District Magis- 
trate in favour of the third: respondent 


could not, therefore, be assailed on “the | 


ground that it was made after the expi- 
ration of thirty davs from the receipt of 
ne intimation of vacancy from the appel- 
ant, . 


16. IT =F now turn to examine 
the. third contention on which J find my- 
self in disagreement with my learned 
brother Untwalia, J. The -facts which 
bear on this contention are fully set. out 
in the judgment of my learned brother 
Untwalia, J. and I need not reiterate 
them. It would be enough for my pur- 
Dose to state that Civil Suit No. 132 of 
1962 was filed by the appellant against 
the 3rd respondent in the Court of the 
First Civil Judge, Kanpur challenging the 
. - validity of the order of allotment. made 
by the District Magistrate in -favour.. of 
-the 3rd respondent. Immediately on filing 
the suit, the appellant obtained an in- 
junction restraining the 3rd respondent 
from taking -any steps. to enforce . the 
order of allotment or to interfere with 
the possession of the appellant in respect 
of the shop. The result was that the’ 3rd 
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respondent was prevented from obtaining 
possession of the shop from the appellant 
and he could not even move the District 
Magistrate for evicting the appellant and 
handing over possession of the shop to 

: The 3rd respondent, therefore. with- 
in a few days after the suit was filed and 
the injunction was obtained, entered into 
a compromise with the appellant for set- 
tlement of the suit and the terms of this. 
compromise were as follows: [Here 
omitted. See para. 11 for the terms—Ed._) 
The learned Civil Judge, presumably on 
the view that the compromise between 
the parties was lawful, passed a decree 
in terms of the compromise on lith Octo- 
ber, 1962 under Order XXII, Rule 3 of 
the Code of Civil Procedure. One conse- 
quence of this consent decree was that 
the injunction against the 3rd respondent 
came to an end. The 3rd respondent. thus 
freed from the inhibitory mandate of the 
injunction, immediately proceeded to 
make an application to the Rent. Control 
and Eviction. Officer on 2nd November, 
1962 under Section 7-A for an order 
directing the appellant to vacate the shop 
on the ground that he was in occupation 
of it in contravention of the order of al- 
lotment, made in favour of the 3rd respon- 
dent) The application was in effect and 
substance one for enforcement of the 
order..of allotment under Section 7-A. 
Now, under the consent decree the order 
of. allotment: was declared void and in- 
effective and the right of the appellant to 
use the shop for his personal occupation 
Was recognized vis-a-vis the 3rd respon- 
dent, but the 8rd respondent did not dis- 
close this fact in the application, nor did 
he’ make any reference in it to the con- 
sent decree, There was a dispute be- 
tween the parties in regard to the ser- 
vice of the notice of the application on 
the appellant, but it-was found by the 
Rent Control and Eviction Officer. as also 
by the High Court in the writ petition 


‘out of which the present appeal has ari- - 


een. -that the appellant refused to accept 
the notice of the application and hence 
we must proceed on the basis that the - 
notice of the application was duly served 
on. the appellant. The appellant did not 
appear at the hearing of the application 
end proceeding ex parte. the Rent Con- 
trol and: Eviction Officer passed an order 
dated 15th November, 1962 directing that 
the ‘appellant be evicted’ from the shop 
and the 38rd ‘respondent be put in posses- 
gion of the same.. Though this order was 
not contemplated to be executed before 
18th . November. 1962, the appellant was 
forcibly evicted from the shop in pursu- 


ance of the order on 18th November, 1962 


and possession of the shep was imme- 
diately on the same dav handed over to 
the 3rd respondent. The appellant ap- 


plied for a review of the order to the 
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Rent Control and- Eviction Officer. but 
the application for review was refected 
on 8th January. 1963.. This led ‘to the 
filing of the writ petition out of which 
the present appeal has arisen before us. 


17, The principal question which- 


arises for consideration on these facts is 
ag to whether the order passed by the 
Rent Control and Eviction Officer under 
Section 7-A wag vitiated by reason of 
non-disclosure of the fact of consent de- 
cree by the 3rd respondent in the appli- 
cation made by him. Jt would be con- 


venient at this stage to refer to the rele- 


vant provisions of Section 7-A under 
which the application was made by the 
3rd respondent. Section 7-A was intro- 
duced in the Act at a later point of time 
in order to arm the District Masistrate 
with the power to enforce the order of 
allotment made by him. Sub-section (1) 
of that section provides inter alia that 


‘Where an order requiring any ac» 
commodation to be jet or not to be let 
has been duly passed under sub-section (2) 
of Section 7 and the District Magistrate 
believes or hag reason to believe, that 
any person has. in contravention of the 
said order, occupied the said accommoda- 
tion of any part thereof, he may call 
upon the person in occupation to show 
cause, within a time to be fixed bv him, 
why he should not be evicted therefrom,” 


There is a proviso to this sub-section 
which is very material and it says that 


“no order under this section shall be 
passed if the District Magistrate is satis- 
fied that there has been undue delay of 
it is otherwise inexpedient to do so.” 


Therefore. it is not in everv case where a 
person is in occupation of accommodation 
in contravention of an order of allotment 
that the District Magistrate -is required 
to make an order. evicting such person 
and putting the allottee in possession of 
the accommodation. The District Magis- 
trate has a discretion in the matter and 
if he finds that there has been undue de- 
lay on the part of the allottee or that on 
the facts and circumstances it is inexpe- 
dient to make such an order, he mav de~ 
cline to do so. It must. therefore, follow 
a fortiori that all the facts. and circum- 
stances bearing’ on the exercise of his dis- 
cretion should be before the District 
Magistrate in order to enable him to exer- 
cise hig discretion in a just and proper 
manner, Now, in the present case, there 
can be no doubt that the fact of consent 
decřee having been obtained by the par- 
ties in the suit was a very material fact 
which could have considerable bearing on 
the question whether it was inexpedient 
to make an order under Section 7-A. The 
3rd respondent having himself agreed 
With the -appellant and. obtained consent 
decree jn the suit. that the order of allot- 


[Prs. 16-17] -Shri Krishna v: A. D.M., Kanpur (Bhagwati J.) 


A.L R. 


ment in his favour was void and -ineffece- 
tive and the appellant could occupy. the 
shop for himself, there can be no doubt © 
that this piece of conduct, unlèsg gatis- 


factorily explained, was bound to have its 


impact on the. exercise of discretion by 
the District Magistrate. The District 
Magistrate would certainly ask himself: 


“why should I exercise my discretion | 
in favour of a person who has himself 
conceded in the consent decree obtained ` 
from the Civil Court that the order of 
allotment in his favour is invalid and he 
hag no objection to the landlord occupy- 
ing the accommodation ?” 


Such conduct on the part of the 3rd res 
pondent could be inspired only by one 
of two reasons) It may be that the 3rd 
respondent submitted to the consent de- 
cree because he wanted to get rid of the 
injunction igsued against him by the Civil 
Court. So. long as the injunction stood, 
he could not obtain possession even by 
moving the District Magistrate under 
Section T-A. He, therefore. resorted to 
this device for the purpose of getting the 
injunction out of his way, so that there- 
after he could make an application to the 
District Magistrate under Section 7-A su 
Pressing the fact of the consent decree 
and take ‘a,chance of obtaining an order 
of eviction under that section. Or. it is 
possible that at some point of time subse- 
quent te the passing of the consent de- 
cree, the 3rd respondent was advised that 
the consent decree was void and inopera- 


tive and it did not preclude him from - 


making an application to the District 
Magistrate and obtaining an order of evic- 
tion under S. 7-A. In either case, he ought ` 
to have disclosed the fact of the consent 
decree in the application made by him 
under Section 7-A. If he thought that 
the consent decree was valid. then obvi- 
ously non-disclosure of it by him in the 
application made to the District Magis- 
trate wag fraudulent, for it is difficult to 
Bee how he could have possibly persuad~ 
ed himself to believe that, notwithstand- 
ing the consent decree, he could make 
such an application. The inference in 
that case would be irresistible that he 
submitted to the consent decree for the 
purpose of getting rid of the injunction, 
so that he could thereafter obtain an 
order of eviction from the District Magis- 
trate by keeping back the fact of the 
consent decree from him. But even if 7 
take g charitable view of the conduct of 
the 3rd respondent and assume that after 
the passing of the consent decree, he was 
advised that the consent decree was null 
and void. I cannot exonerate him from 


-blame-worthiness in not’ disclosing - the. 


fact of the consent decree in the applica» 
co nae by him. to the District Magis- 
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been passed by a Court of law. whether 
by consent or in invitum, to arrogate to 
himself the right.of adjudging that . the 
decree ig a nullity and to disregard or 
disobey it on that hypothesis. It is true 
that a consent decree is based on an agree- 
ment between the parties and. as point- 
ed out in Wentworth y. PONER. (1829) 9 
B.& C 840. . 


“ “the contract of the parties ig not the 


lesg a Contract, and subject. to the -inci- 


dents of a contract, because there is super- 
added the command of the Judge.” 


It would, therefore, seem to be in- 
controvertible that a consent decree can 
be avoided or declared void on the same 
grounds as a contract. If the compromise 
on which the consent decree is based is 
induced, by fraud, mistake, undue influ- 
ence or any other ground which would 
avoid a contract, the consent decree would 
be Hable to be set aside, but that would 
have. to be done by the aggrieved party 
by filing a suit. So long as the consent 
decree is not set aside in such suit, it 
would be binding on the parties as much 
ag a decree in invitum and it would not 
be open to either party to disregard or 
disobey it. Similarly. if the compromise 
is unlawful. Order XXIII. Rule 3 prohi- 
bits the Court frorn passing a decree in 
accordance with it and even if such de- 
cree is passed because neither party raises 
an objection, it would be void. But the 
question is:. can a party to a litigation 
be permitted to decide for himself that 
the consent decree is void and on that 
view ignore it. altogether as if it did not 

exist? I do not think so. Whether. the 
compromise is unlawful so as to render the 
consent decree void must be left to the 
determination of the appropriate autho- 
rity before whom the question may arise 
and -it cannot be allowed to be deter- 


mined by a’ party himself according to - 


his personal judgment. Such a question 
may. raise dificult and complex issues. 
It is not always easy to determine whe- 
ther an agreement is unlawful as being 
opposed. to public policy or contrary ‘to 
law. -The decision of such issues requires 
a certain «amount, of legal training and 


skill and objectivity of approach and these © 


are matters “hardly fit for final determi- 
nation by the. -self-interest of a party”. 
They must be left to the judgment of the 
appropriate guthority “and not the per- 
sonal judgment of: one of. the parties”, 
That is both a postulate and a reauire- 
ment of the democratic form of Govern- 


ment. It was pointed out bv Frank- 
furter. J.. in United States v. United Mine . 


Workers -of America,’ ` (1946) 330 US -258 
= (91 Law Ed 884): “No one, no matter 
how exalted his public office or. how 
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righteous his private | ‘motive, can ‘bs -a 
judge in his own case.” - Otherwise society 
will be ruled not by law but by. brute 
power, 


“If one man can be allowed to deter- 
mine for himself what is law, everv man 
can. That means first chaos, then 
tyranny.” 


Legal process is an essential part of the 
democratic process. Therefore. to my 
mind, there can be no doubt that if the 3rd 
respondent was of the view that the com- 
promise was unlawful and the consent 
decree was on that account void, he should. 
have taken appropriate proceedings in 
the Civil Court and got the consent de- 
cree declared void before making an ap- 
plication to the District Magistrate under 
Section 7-A, or at the least, disclosed the 
fact of the consent decree to the District 
Magistrate in hig application under Sec- 
tion. 7-A and pointed out to the District 
Magistrate that the. consent decree was 
void on the ground that the compromise 
Wag against public policy or contrary to 
the Act and it did not; therefore, preclude 


‘the 3rd respondent from making an ap- 


plication for enforcement of the order of 
allotment nor did it stand in the wav of 
the District Magistrate in making an order 
of eviction in favour of the 3rd respon- 
dent. The District Magistrate could not 
be asked to enforce the order of allot- 
ment in favour of the 3rd respondent un- 
less the consent decree. holding the order 
of allotment to be invalid, was first found 
to be void, because, if it was valid. it 
would be binding on the 3rd respondent 
and he could not, in that event. seek the 
order of eviction in his favour. This was. 
therefore, a material fact which ought to 
have been disclosed by the 3rd respon- 
dent in the application made by him 
under Section 7-A. But on this ground 
alone I would not be inclined to quash 


--and set aside the order’ made bv the Rent 


Control and Eviction Officer as delegate 
of the District Magistrate under Sec. 7-A 
because, as pointed out by my learned 
brother Untwalia, J., in his judgment, 
and there I agree with him, -that the. con- 
sent decree: was void by reason of the 
compromise being against the public 
policy of the law and hence there would 
be no point in interfering with the order 
of the Rent Control and Eviction Officer 
on ‘this ground. 


19. There is. however. one other- 
aspect of this auestion which reauires 
consideration. It cannot. be seriously dis- 
puted, and I have already referred to this 
aspect little earlier. that the District 
Magistrate had a discretion under S.-7-A 
not to enforce an order of aHotment. if 
he thought that. on the facts and circum- 
stances of the case, it wag inexnedient to 
Even if the compromise was un- 
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lawful and the consent decree was or that 
account void. the very fact of the 3rd 
‘respondent having submitted to the con- 
sent decree, declaring the order of allot- 
ment, to- be. invalid and recognising the 
ight of the appellant to occupy the shop 
for 'hinself vis-a-vis the 3rd respondent, 
was a highly relevant circumstance bear- 
ing on the exercise of the discretion of 
the District Magistrate, and it ought to 
have been disclosed to the District Magis- 
trate. It is a well-settled proposition of 
law and this proposition should apnlv 
equally in the field of administrative law. 
that when a ‘party approaches a tribunal 
for discretionary relief, he must not only 
come with clean hands but must also 
show the utmost good ‘faith and dis- 
close al] material facts having a bearing 
on the exercise of discretion of the au- 
thority which are within his knowledge. 
He ‘cannot escape ‘this obligation on the 
plea that the other side can alwavs. if it 
So chooses, appear and bring the material 
facts to the notice of the authority. Tt is 
an obligation of confidence “which he 
owes to the authority ard this obligation 
is imposed by law in the larger interests 
of administration of justice so that justice. 
whether dispensed by Civil Court or by 
administrative authority. remains pure 
ard unsullied.. I am. therefore. of” the 
opinion that the non-disclosure of the 
fact of consent decree by the 3rd respon- 
dent in the application: - made bv him 
vitiated the order of the Rent Control and 
Eviction Officer ‘under Section 7-A. - 


20.. I would, therefore, allow: ‘the 
appeal. and auash and set aside the order 
made by the Rent Control and Eviction 
Officer as’ delegate of the District Magis- 
trdte under Section .7-A: and direct the 
3rd respondent to hand over, possession. of 
the shop to the appellant. :It would be 

‘open to the District. Magistrate to take 
such action under Section 7. sub-sec. (2) 
as he-thinks fit including making of an 
order of allotment in favour of anv per- 
son he thinks prover. . The District Magis- 
trate may even. if he so thinks fit. make 
a fresh order of allotment in favour. of 
the 3rd respondent. Each party will bear 
and pay his own costs of this litigation. 


ORDER ' . 


In view of the majority Judgment the 
Appeal is dismissed with no order as to 
costs. , 


Appeal dismissed. 
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Y. V. CHANDRACHUD, P. K. GOSWAMI 
AND N. L. UNTWALIA, JJ.” 
Dr. N. G. Dastane, Appellant v, Mrs. S. 
Dastane, Respondent. ` 
. Civil Appeal No. 2224 of 1970, D/- 19-3- 
1975. a 
(A) Constitution of India," Art. 136 — 
Appeal by special leave — Appreciation of 
evidence — High Court in second appeal re- ' 
appreciating evidence and coming to errone- 
ous approach — Supreme Court reconsidered 
the evidence. : l 
A careful consideration of the evidence by 
the High Court ought to be enough assurance 
that the finding of fact is correct and it is not 
customary for the Supreme Court in. appeals 
under Article 136 to go into minute details 
of evidence and weigh them one against the 
other, as if for the first time. Disconcertingly, 
this normal. process is beset with practical diff- 
culties. — a (Para 19) 
(In the instant case as the High Court in 
second appeal | itself -re-appreciated the evi- 
dence and the approachiof the High Court 
was found erroneous the Supreme Court 
thought it necessary to consider the evidence.) 
| | (Para 22) 
(B) Civil P.. C. (1908), Ss. 100 and 103 
— Second appeal — Determination of issue of 
fact by High Court — Power to appreciate 
evidence —- Drawing of inferences — AIR 
1970 Bom 312, Reversed — (Hindu Marriage 
Act (1955), S. 10 (1) (b).) 

‘If the High Court takes upon itself the 
duty to determine an issue of fact its power 
to appreciate evidence would be subject to 
the same restraining conditions to which the . 
power of any Court of. facts is ordinarily 
subject. The limits of that power are not 
wider for the reason that the evidence is 
being errs by the High Court and not 
by the District Court. While appreciating 
evidence, inferences may and have to be 
drawn but courts. of facts have to remind 
themselves of the line that ‘divides an inference 
from guesswork. (Para 21) 

In a case for judicial separation under 
Section 10 (1) (b) of Hindu Marriage Act on 
ground of cruelty, if it was proved, as the 
High Court thought it was, that the respon- 
dent(wife). had uttered words of abuse and 
insult, the High Court was entitled. to infer 
that she had acted in retaliation; provided of 
course there was evidence, direct or circum- 
Stantial, to justify such .an inference, But 
when the High Court itself felt that there 
was no evidence on the ‘record with regard 
to the conduct of the husband in response. to 
which the wife could be said to have be- 
haved in the particular manner, there ‘was'no 
question of drawing any inferences against the 
wife because, according to the High Court, 
it was established on the evidence that she 
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had uttered the particular words of abuse and 
insult. The High Court reacted to this situa- 
tion by saying that since there was no evi- 
dence regarding the conduct of the husband, 
“it is difficult, if not impossible, to draw in- 
ferences against the wife”. If there was no 
. evidence that the husband had provoked the 
wife’s utterances, no inference could be 
drawn against the husband. The approach 
of the High Court was thus erroneous and its 
findings that the husband had failed to esta- 
blish that the wife had treated him with 
cruelty were vitiated. AIR 1970 -Bom 312, 


Reversed. _ (Paras 21, 22) 
(C) Hindu Marriage Act (1955), S. 10 (1) 
(b) — Judicial separation — Cruelty — Onus 


of proof — Burden of proving cruelty lies on 
petitioner — (Evidence Act (1872), Ss. 3 and 
101-104}. 


Doubtless, the burden must’ lie on the 
petitioner to establish his or her case for, 
ordinarily, the burden lies on the party which 
affirms a fact, not on the party which denies 
it. This principle accords with commonsense 
as it is so much easier to prove a positive than 
a negative. ‘The petitioner must therefore 
prove that the respondent has treated him with 
cruelty within the meaning of Section 10 (1) 
(b) of the Act. (Para 23) 


(D) Hindu Marriage Act (1955), Ss. 10. (1) 
(b) and 23 — Judicial separation —- Cruelty — 
Evidence — Standard of proof to be applied 
-—— Petitioner need not establish the charge 
of cruelty beyond reasonable doubt — AIR 
1970 Bom 312, Reversed. 

The belief regarding the existence of a 
fact may be founded on a balance of pro- 
babilities. A prudent man faced with con- 
flicting probabilities concerning a fact-situa- 
tion will act on the supposition that the fact 
exists, if on weighing the various probabilities 
he finds that the preponderance is in favour of 
the existence of the particular fact. As a 
prudent man, so the court applies this test for 
finding whether a fact in issue can be 
said to be proved. The first step in this 
process is to fix the probabilities, the second to 
weigh them, though the two may often in- 
termingle. The impossible is weeded out at 
the first stage, the improbable at the second. 

(Para 24) 

Proof beyond reasonable doubt is proof 
by a higher standard which generally governs 
_ criminal trials or trials involving inquiry into 
issues of a quasi-criminal nature. A crimi- 
nal trial involves the liberty of the subject 
which may not be taken away on a mere 
preponderance of probabilities. It is wrong 
to import such considerations in trials of a 
purely civil nature. (Para 25) 


Neither Section’ 10 which enumerates the 
grounds on which a ‘petition. for judicial 
separation may be presented nor. Section 23 
which governs: the jurisdiction of the Court 
to pass a decree in any proceeding under the 
Act requires that the petitioner: must prove 
his case beyond a. reasonable doubt. Sec- 
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tion 23 confers on the Court the power. to 
pass.a decree if it is “satisfied” on matters 
mentioned in clauses (a) to (e) of the Sec- 


tion. Proceedings under the Act being essen- 


tially of a civil nature, the word “satisfied” 
in Section 23 must mean “satisfied on a pre- 
ponderance of probabilities’ and not “satus- 
fled beyond a reasonable doubt”. Section 23 
does not alter the standard of proof in civil 
cases. AIR 1970 Bom 312, Reversed. 

(Paras 26, 28) 


Œ) Hindu Marriage Act (1955), Ss. 10 (1) 
(b) and 23 (1) (a) — Judicial separation — 
Cruelty — What amounts to — Proof of — 
Relief when can be decreed — AIR 1970 Bom 
312, Reversed. 

Under Section 10 (1) (b), harm or injury 
to health, reputation, the working-career or 
the like, would be an important consideration 
in determining whether the conduct of the 
respondent amounts to cruelty. It is not neces- 
sary, as under the English law, that the cruelty 
must be of such a character as to cause 
‘danger’ to life, limb or health as to give rise 
to a reasonable apprehension of such a danger. 
Therefore, what the Courts must determine 
is not whether the petitioner has proved the 
charge of cruelty having regard to the prin- 
ciples of English law, but whether the peti- 
tioner proves that the respondent has treated 
him with such cruelty as to cause a reason- 
able apprehension in his mind that it will be 
h or injurious for him to live with the 
respondent. (Paras 30, 31) 

The Court has to deal, not with an ideal 
husband and an ideal wife (assuming any 
such exist) but with the particular man and 
woman before it. The ideal couple or a 
near-ideal one will probably have no occasion 
to. go to a matrimonial Court for, even if 
they may not be able to drown their diff- 
erences, their ideal attitudes may help them 
overlook or gloss over mutual faults and 
failures. (Para 32) 

The only rider is the interdict of Sec- 
tion 23 (1) (a) of the Act that the relief pray- 
ed for can be decreed only if the Court is 
satisfied that the petitioner is not in any way 
taking advantage of his own wrong. Not 
otherwise. In the instant case-it was held 
that it could not be said that the petitioner 
was taking cadvantage of his own wrong. 

(Paras 33, 47. 48) 

The threat ‘by the wife to her husband 
that she will put an end to her own life or 
that she will set the house on fire, the threat 
that she will make him lose his job and 
have the matter published in newspapers and 
the persistent abuses and insults hurled at 
the husband and his parents are all.of so 
grave: an order as to imperil the husband’s 
sense Of personal safety, mental happiness, 
job satisfaction and reputation. Her once-too- 
frequent apologies do not reflect genuine con- 
trition but were merely impromptu devices to 
tide over a crisis temporarily. Similarly the 
acts like the tearing of the Mangal-Sutra, 
locking out: the husband when he is due to 
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return from the office, rubbing chilie ponon 
On the tongue of an infant child, beating a 

‘in high r and 


sitting 
“i the bedside of the ig edi goers to nag 
him are acts which tend to destroy the legiti- 
mate ends and objects of matrimony. Assum- 
ing that there was some justification . for 
occasional sallies or show of temper, the 
pattern of behaviour which the respondent 
generally adopted was grossly excessive. Thus 
the conduct of the respondent-wife clearly 
= amounts to cruelty within Section 10 (1) (b). 
se 1970 Bom 320, Reversed. 
(Paras 50, 51) 


(F) Hindu Marriage Act (1955), Ss. 23 (1) 
©) and 16 (1) b) — 
Cruelty — Condena 


Condonation not pleaded — Duty of Court. - 
Even though condonation is not pleaded as 
a defence by the respondent it is Court’s duty, 
in view of the provisions of Section 23 (1) (b), 
to find whether the cruelty was condoned by 
the appellant. That section casts an obliga- 
tion on the Court to consider the question of 
condonation, an obligation which has to be 
even in undefended cases. The 
telief 
Court 
petitioner has not in any manner 
cruelty. It is, of course, necessary that there 
should be evidence on the record of the case 
to show that the appellant had condoned the 
cruelty. i (Para 54) 
Condonation means. forgiveness of the 
matrimonial offence and the restoration of 


offending spouse to the same position as he or | 


she occupied before the offence was commit- 
ted. To constitute condonation there must be, 
therefore, two things: forgiveness and restora- 
tion. The evidence of condonation in this 
case is, as strong and Sci ae as the- evi- 
dence of cruelty. (Para 55) 


Sex plays an important role in marital 
life and cannot be separated from other fac- 
tors which lend to matrimony a sense of frui- 
tion and fulfilment. Therefore, evidence 
. Showing that the spouses led a normal sexual 
lfe even after a series of acts of cruelty: by 
one spouse is proof that the other spouse con- 
doned that cruelty. Intercourse, of course is 
not a necessary ingredient of condonation be- 
cause there may be evidence otherwise to show 
that the -offending spduse has been forgiven 
‘ and has been received back into the position 
previously occupied in the home. But inter- 
course in. circumstances as obtain here would 
raise a strong inference of condonation with 


its dual requirement, forgiveness and restora- | 


tion. That inference stands uncontradicted, 
the petitioner-husband not having . explained 
the circumstances in which he came to lead 
and live a normal sexual Hfe with the res- 
pondent, even after a series of acts of cruelty 
on her part. i (Para 56) 

- Thus it wag held that though petitioner: 
dent -wife was guilty of cruelty, the petitioner- 
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husband condoned it and the subsequent con- 
duct of the wife was not such as to amount 
to revival. of the original cause of action. 


(Para 73) 

Cases Referred t Chronological Paras 
ey 1 All ER 524 = (1966) 2 Pier 
1963) 2 All ER 966 = 1964 AC 644 . 32 
(1950) 2 All BR 398 = 1951 P. 38 | 50 
1950 WN 200 = 94 SJ 335 (HL) 72 
(1948) 77 CLR 191 «24, 28 
(1945) 2 All BR 306 = 114 LJP 33 60° 
1944 P. 59 = 113 LJP 52 ; 72 
1940 P. 187 = (1940) 3 AIL ER 380 | 31 
(1866-67) 11 Moo Ind App 551 = 8 Suth 
WR 3 PO) ‘29 
(1791) 1 Hag Con 130 = 161 ER 500° 58 


Mr. V. M. Tarkunde, Sr. Advocate (Mrs. 
S.. Bhandare, P. H. Parekh and Miss Manju 
Jaitley, Advocates of M/s. Bhandare Parekh 
and Co., with him), for Appellant; N. S. 
Desai, Sr. Advocate (Mr. 
Jayashree Wad, Advocates with him), for Res- 
pondent. 


Judgment of the Court was delivered by 


CHANDRACHDD, J. :— This is a matri- 
monial dispute arising ont of a petition filed 
the appellant for annulment of his marriage 
with the respondent or alternatively for divorce 
or for judicial separation. The annulment 


was sought on the ground of fraud, divorce on — 


ground of unsoundness of mind: and judi- 
cial separation on the ground of cruelty, 


2. The spouses possess high academic 
qualifications and each one claims a measure 
of social respectability and cultural sophistry. 
The evidence shows some traces of these. 
But of this there need be no doubt: the 
voluminous record which they have collectively 
built up in the case contains a fair reflection 
of pi rancour an acrimony. 


The pran t, Dr. Naked Ganesh 
EA passed M. Se. in Agriculture from 
the Poona University. He was sent by the 
Government of India to Australia in the 
Colombo Plan Scheme. He obtained his 
Doctorate in Irrigation Research from an 
Australian University and returned to India 
n April, 1955. He worked for about 3 years 

an Agricultural Research Officer and in 
October, 1958 he left Poona to take eae of 
a new post as an Assistant Professor of 
Agronomy in the Post-Graduate School, Pusa 
Institute, Delhi. At present he is said to be 
working. on a foreign assignment. His father 
was a solicitor-cum-lawyer practising in Poona. 


4, The respondent, Sucheta, comes 
from Nagpur but she spent her formative 
ears mostly in Delhi. Her father was trans- 
ka to Delhi in 1949 as an Sponge Secre- 
tary in the Commerce Ministry of the Govern- 
ment of India and she came to Delhi along 
with the rest of the family. She passed 
her B.Sc. from the Delhi University in 1954 
and spent a year in Japan where ‘her father 
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was. attached to the Indian Embassy. After 

the rift in her marital relations, she obtained 
a Master's Degree in Social Work. She has 
done field work m M Conciliation and 
Juvenile Delinquency. S e is at present 
working ey the Commerce and Industry 
Ministry, Defhi. l 

5. In April, 1956 her parents arrang- 
ed her marriage with the ap t. But be- 
fore finalising the proposal, father — B. 
R. Abhyankar — wrote two letters to the 
appellant’s father saying in the first of these 
that the respondent “had a little misfortune 
before going to Japan in that she had a 
bad attack of sunstroke which affected her 
mental condition for sometime.” In the 
second letter which followed at an interval of 
two days, “cerebral malaria” was me 


as an additional reason of the mental affecta-- 


tion. The letters stated that after a course 
of treatment at the Yeravada Mental Hospital, 
she was cured: “you find her as she is to- 
day”. The respondent’s father asked the ap- 
pellant’s father to discuss the matter, if 
necessary, with the doctors of the Mental 
Hospital or with one Dr. P. L. Deshmukh, a 
relative of the respondents mother. The 
letter was written avowedly in order that the 
appellant and his people “should not be m 
the dark about an important episode” in 
the life of the respondent, which “fortunate- 
ly, had ended happily”. 


6. Dr. Deshmukh confirmed what was 
stated in the letters and being content -with 
his assurance, the appellant and his father 
made no enquiries with the Yeravada Mental 
Hospital. The marriage was performed at 
Poona on May 13, 1956. The appellant was 
then 27 and the. respondent 21 years of age. 
7. They lived at Arbhavi in District 
Belgaum from June to October, 1956. On 
November 1, 1956 the appellant was trans- 
ferred to Poona where the two lived together 
till 1958. During this. period a girl named 
Shubha was born to them on March 11, 
1957. The respondent. delivered in Delhi 
where her parents lived and returned to 
Poona in June, 1957 after an absence, normal 
on such occasions, of about 5 months. In 
October, 1958 the appellant took a job in the 
Pusa Institute of Delhi. On March 21, ered 
the second daughter, Vibha, was born. 


respondent delivered at Poona where the e aP. 


pellant’s parents lived and returned to De 
in August, 1959. Her parents were living at 
this time in Djakarta, Indonesia. 

8. In January, 1961, the respondent 


‘went to Poona to attend the marriage of the. 


appellant’s brother, a doctor by profession, 
who has been given in adoption in the 
Lohokare family. A fortnight after the 
marriage, on February 27, 1961 the appellant 
who had also gone to Poona for the marriage 
got the respondent examined by Dr. Seth, 

a Psychiatrist in charge of the Yeravada 
Mental Hospital.. Dr. Seth probably: wanted 
adequate data to make his diagnosis and 
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suggested that he would like to havė a few 
sittings exclusively with the respondent. For 
reasons good or bad, the respondent was 
averse to submit herself to any such scrutiny. 
Either she herself or both she and the ap- 
pellant decided that she should stay for some 
time with a relative of hers, Mrs. Gokhale. 
On the evening of the 27th, she packed her 


tit-bits and the appellant reached her to Mrs. 


Gokhale’s house. There was no consulta- 
tion ‘thereafter with Dr. Seth. According to 
the appellant, she had promised to see Dr. 
Seth but she denies that she made any such 
pone She believed that the appellant was 
uilding up a case that she was of unsound 
mind and she was being lured to walk into 
that trap. February 27, 1961 was the last 
that they lived together. But on the day of 
parting she was three momths in the family 
way. The third child, again a girl, named 
Pratibha was born on August 19, 1961 when 
her parents were in the midst’ of a marital 
crisis. 

9. Things had by then come to an 
impossible pass. And close relatives instead 
of offering wise counsel were fanning the fire 
of discord that was devouring the marriage. 
A gentleman called Gadre whose letter-head 
shows an “M.A. (Phil) M.A. (Bco.}) LL.B.”, 
is a maternal uncle of the respondent. On 
March 2, 1961 he had written to the appel- 
lant’s father a pseudonymous letter, now 
proved to be his, full of malice and sadism. - 
He wrote: 

“I on my part consider myself to be 
the father of ‘Brahmadev’.............cce00 This 
is only the beginning. From the spark of 
your foolish and half-backed egoism, a big 
conflagration of family quarrels will break 
out and all will perish therein. This image of 
the mental agony suffered by all your kith 
and kin gives me extreme happiness............ 
you worthless person, who sheshes a desire 
to spit on my face, now behold that all the 
world is going to arn on your old cheeks. 
So why should I loose the opportunity of giv- 
ing you a few severe slaps on your cheeks 
and of fisting your ear. It is my earnest 
desire that the father-inJaw should beat your 
son with foot-ware in a public place.” 

19. On March 11, 1961 the appellant 
returned to Delhi all alone. Two days later 
the respondent followed him but she went 
straight to her parents’ house in Delhi. On 
the 15th, the appellant wrote a letter to the 
Police asking for protection’ as he feared 
danger to his life from the -respondent’s 
parents and relatives. On the 19th, the res- 
poe saw the appellant but that only gave 
to the parties one more chance to give vent 
to mutual dislike and distrust. After a brief 
meeting, she left the broken home for good. 
On the 20th, the appellant -once again wrote 
to the Police renewing his request for pro- 
tection. . 

11. On March 23, 1961 the respon- 
dent wrote to the appellant complaining 
against his conduct and asking for money 
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for the maintenance of herself and the 
daughters. On May 19, 1961 the respondent 
wrote a letter to the Secretary, Ministry of 
Food and Agriculture, saying that the appel- 
lant had deserted her, that he had treated 
her with extreme cruelty and asking that the 
Government should make separate provision 
for her maintenance. On March 25, her state- 
ment was recorded .by an Assistant Superin-, 
tendent of Police, in which she alleged 
desertion and ill-treatment -by the appellant. 
Further statements were recorded by the 
Police and the Food Ministry also followed 
up respondent’s letter of May 19 but ulti- 
mately nothing came out of these complaints 
and cross-complaints. 


12. As stated earlier, the third 
daughter, Pratibha, was born on August 19, 
1961. On November 3, 1961 the. appellant 
wrote to respondent’s father complaining of 
respondent’s conduct and expressing regret 
that not even a proper invitation was issued 
to him when the naming ceremony of the 
child was performed. On December 15, 
1961 the appellant wrote to respondent’s father 
Stating that he had decided to go to the Court 
for seeking separation from the respondent. 
The proceedings out of which this appeal 
arises were instituted on February 19, 1962. 


13. The parties are Hindus but we do 
not propose, as is commonly done and as 
has been done in this case, to describe the 
respondent as a “Hindu wife” in contrast to 
non-Hindu wives as if women professing this 
or that particular religion are exclusively 
privileged in the matter of good sense, loyalty 
and conjugal kindness. Nor shall we refer 
to the appellant as a “Hindu husband” as if 
that. species unfailingly projects the image of 
tyrant husbands. We propose to consider the 
evidence on its merits, remembering of course 
_ the peculiar habits, ideas, susceptibilities and 
expectations of persons belonging to the 
strata of society to which these two belong. 
All circumstances which constitute the occasion 
or setting for the conduct complained of 
have relevance but we think that no assump- 
tion can be made that respondent is the 
oppressed and appellant the oppressor. The 
‘evidence in any case ought to bear a secular 
examination. 


14. The appellant asked for annulment 
of his marriage by a decree of nullity under 
Section 12 (1) (œ) of ‘The Hindu Marriage 
Act’, 25 of 1955 (“The Act”) on the ground 
that his consent to the marriage was obtained 
by fraud. Alternatively, he asked for divorce 
under Section 13 (1) (iii) on the ground that 
the respondent was incurably of unsound 
mind for a continuous period of not less than 
three years immediately preceding the presen- 
tation of the petition. Alternatively, the ap- 
pellant asked for judicial separation under 
Section 10 (1) (b) on the ground that the 
respondent had treated him with such cruelty 
as to cause a reasonable apprehension in his 
mind that it would be harmful or injurious 
for him to live with her. 
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15. -The appellant alleged that prior 
to the marriage, the respondent was treated 
in the Yeravada Mental Hospital for Schizo- 
phrenia but her father fraudulently represent- 
ed that she was treated for sunstroke and 
cerebral malaria. The. trial court rejected 
this contention. It also rejected the conten- 
tion that the respondent was of unsound 
mind. It, however, held that the respondent 
was guilty of cruelty and on that -ground it 
passed a decree for judicial separation. 


16. Both sides went in appeal to the 
District Court which dismissed the appellant’s 
appeal and allowed the respondent’s, with the 
result that the petition filed -by the appellant 
stood wholly dismissed. 


17. The appellant then filed Second 
Appeal No. 480 of 1968 in the Bombay High 
Court. A learned single Judge of that court 
dismissed that appeal by a judgment dated 
February 24, 1969. This Court granted to 
the appellant special leave to appeal, limited 
to the question of judicial separation on the 
ground of cruelty. 


18. We are thus not concerned with 
the question whether the appellant’s consent 
to the marriage was obtained by fraud or 
whether the respondent had been of unsound 
mind for the requisite period preceding the 
presentation of the petition. The decision of 
the High Court on those questions must be 
treated as final and cannot be re-opened. 


19. In this appeal by .special leave, 
against the judgment rendered by. the High 
ourt in Second appeal, we would not have 
normally permitted the parties to take us 
through the evidence in the case. Sitting in 
Second Appeal, it was not open to the High 
Court itself to reappreciate evidence. Sec- 
tion 100 of the Code of Civil Procedure res- 
tricts the jurisdiction of the High Court in 
Second appeal to questions: of law or to sub- 
stantial errors or defects in the procedure 
which may possibly have produced error or 
defect in the decision of the case upon the 
merits. But the High Court came to the 
conclusion ‘that beth the courts below had 
“failed to apply the correct principles of law 
in determining the issue of cruelty.” Ac- 
cordingly, the High Court proceeded to con- 
sider the evidence for itself and came to 
the conclusion independently that the appel- 
lant had failed to establish that the respond- 
ent had treated him with cruelty. A careful 
consideration of the evidence by the High 
Court ought to be enough assurance that the: 
finding. of fact is correct and it is not custo- 
mary for this Court in appeals under Arti- 
cle 136 of the Constitution to go into minute 
details of evidence and weigh them one 
against the other, as if for the first time. Dis- 
concertingly, this normal process is beset with 
practical difficulties. 


20. In judging of the conduct of the 
respondent, the High Court assumed that the 
words of abuse or insult used by the. res- 
pondent 
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“could noi have been addressed ` in 
vacuum. - Every abuse, insult, remark or re- 


tort must have been probably in exchange for 


remarks and rebukes from the husband.:....... 
a court is bound’ to consider the 
probabilities and infer, as-J ‘have done, that 


Tepaeeuneneane 


they must have been in the context of the 


abuses, insults, rebukes and remarks made 
by the husband and without evidence on the 
record with respect to the conduct. of the 
husband in response to which the wife ‘be- 
haved in a particular way on each occasion, 
it is difficult, if not impossible to draw infer- 
ences against the wife.” 

21. We find this approach difficult to 
accept. Under Section 103 of the Code of 
_ Civil Procedure, the High Court may, if the 
evidence on the record is sufficient, determine 
any issue of fact necessary for the disposal 
of the appeal which has not been determined 
by the lower appellate court or which has 


been wrongly determined by such court by, 


reason of any illegality omission, error or. 
defect’ such as is referred to in sub-section (1) 

















. court of facts is 
its of that power 
are not wider for the reason that the evi- 
dence is being appreciated. by the High Court 
and not by the District Court. While ap- 
preciating evidence, inferences may and have 
to be drawn but courts of facts have -to ‘re- 
mind themselves of the line that divides an 
inference from guesswork. If it is proved, 
as the High Court: thought ‘it was, tha 


that she had acted in retaliation, provided of 
course there was evidence, direct or- circum- 
stantial, to justify such an ‘inference, But the 
High Court itself-felt that there was'no evi- 


articular manner. The High Court reacted 
to this situation by saying that since there 
was no evidence regarding the conduct of 
the husband, “it is difficult, if not impossible, 
to. draw inferences against the wife.” If 
there was no evidence that the husband had 


the wife because, according to ‘the 

High Court; it was established on the evi- 

dence that -she had uttered the | particular 
words of abuse and insult. 

22. The approach of the High Court 

is thus erroneous and its findings are vitiated. 

e would have normally remanded the matter 

the High Court for a fresh consideration 

of the evidence but .this proceeding has been 


nding for 13 years and we thought that . 


rather than delay the decision any further, 
we should undertake for ourselves the task 
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which the High Court thought it should under- 
take under Section 103 of the Code. That 
makes -it necessary to consider the evidence 
in the -case.- 


23.. ` But before doing so, it is neces- 
sary- to clear the ground of certain misconcep- 
tions, especially as they would appear to have 
influenced the judgment of the. High Court. 
First, as to the nature of- burden of proof 
which rests on a petitioner in.a matrimonial 
petition under the Act. Doubtless, the bur- 
den must He on the- petitioner to establish his 
or her- case for, ordinarily, the burden lies 
on the party which affirms a fact, not on the 
party which denies it. This principle ac- 
cords with commonsense as it is so much 
easier to prove a positive than a negative. 
The petitioner must therefore prove that the 
respondent has treated him with cruelty 
within: the meaning of Section 10 (1) (b) of 
the Act. But does the law require, as the 
High. Court has held, that the petitioner must 
prove his case beyond a reasonable doubt? 
In other words, though the burden lies on 
the petitioner to establish the charge of | 
cruelty, what is the standard of proof to be 
applied in order to judge whether the burden 
has’ been discharged? 

24. The normal rule which governs 
civil proceedings is that a fact can be said 
to be established if it is proved by a pre- 
ponderance of probabilities. This is for the 
reason that under the Evidence Act, Sec. 3, 
a fact is said to be proved when the court 


. either believes it to exist or considers its exis- 


tence so probable that a prudent man ought, 
under the circumstances of the particular case, 
to. act upon ‘the supposition that it exists. 
The belief regarding the existence of a fact 
may thus be founded on a balance of pro- 


babilities. A prudent man faced with con- 


flicting probabilities concerning a fact-situa- 
tion will act on the supposition that the fact 
exists, if on weighing the various probabilities 
he finds that the: preponderance is in favour 
of' the existence of the particular fact. _As 
a prudent man, so the court applies this test 
for finding whether a fact in issue can be 
said to be proved. The first step in this 
process is to fix the probabilities, the second 
to weigh’ them, though the two may often 
intermingle. The impossible is weeded out 
at the first stage, the improbable at the second. 
Within the wide range of probabilities the 
court has often a difficult choice to make but 
it is this. choice which ultimately determines 
where the preponderance of probabilities lies. 
Important: issues like those which affect the 
status of parties demand a closer scrutiny than 
those like the loan on a promissory note: 
“the nature and gravity of an issue necessarily 
determines the manner of attaining reasonable 
Satisfaction of the truth of the issue” Per 
Dixon, J. in Wright v. Wright, (1948) 77 
CLR 191 at p. 210; or as said by Lord 
Denning, “the degree of probability depends 
on the subject-matter. In moneron as the 
offence: is grave, so ought the proof to be 
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clear. Blyth v. Blyth, 1966-1 All ER 524 at 
p. 536.” But whether the issue is one of 
cruelty or of a loan on a pro-note, the test 
to apply is whether on a preponderance of 
probabilities the relevant fact is proved. In 
civil cases this, normally, is the standard of 
proof to apply for finding whether the burden 
of proof is discharged. 


25. Proof beyond reasonable doubt is 
proof by .a higher standard which generally 
governs criminal trials or trials involving 
inquiry into issues of a quasi-criminal nature. 
A criminal trial involves the liberty of the 
subject which may not be taken away on a 
mere preponderance of probabilities. If the 
probabilities are so nicely balanced that a 
reasonable, not a vacillating, mind cannot 
find where the preponderance lies, a doubt 
arises regarding the existence of the fact to 
be proved and the benefit of such reasonable 
doubt goes to the accused. It is wrong to 
import such considerations in trials of a 
purely civil nature. 








petitioner must prove his case beyond a rea- 
sonable doubt. Section 23 confers on the 
court the power to pass a decree if it is 
“satisfied” on matters mentioned in Cls. (a) 
i Considering that pro- 
ceedings under the Act are essentially of a 
ivil nature, the word “satisfied” must mean 
“satisfied on a preponderance of probabi- 
lities” and not “satisfied beyond a reasonable 
doubt.” Section 23 does not alter the stan- 
dard of proof in civil cases. 

27. The misconception regarding the 
standard of proof in matrimonial cases arises 
perhaps from a loose description of the res- 
pondent’s conduct in such cases as constitut- 
ing a “matrimonial offence.” Acts of a spouse 
which are calculated to impair the integrity 
of a marital union have a social significance. 
To marry or not to marry and if so whom, 
may well be a private affair but the freedom 
to break a matrimonial tie.is not. The society 
has a stake in the institution of marriage and 
therefore the erring spouse is treated not as 
a mere defaulter but as'an offender. But this 
social philosophy, though it may have a bear- 
ing on the need to have: the clearest proof 
‘of an allegation before it is accepted as a 
ground for the dissolution of a marriage, has 
no bearing on the standard of proof in matri- 
monial cases. 


28. In England, a view was at one 
time taken that: the petitioner in a matri- 
monial petition must establish his case beyond 
-a-reasonable doubt but in (1966) 1 All ER 
524 at p. 536 the House of Lords held by a 
majority that so far as the grounds of divorce 
or the bars to divorce like  conniy- 
ance or condonation are concerned, “the 
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case, like any civil case, may be proved 
by a preponderance of probability.” The High 
Court of Australia in (1948) 77 CLR 191 at 
p. 210, Wright v. Wright, has also taken 
the view that “the civil and not the criminal 
standard of persuasion applies to matrimonial 
causes, including issues of adultery.” The 
High Court was therefore in error in holdin 
that the petitioner must establish the charge 
of cruelty “beyond reasonable doubt.” The 
High Court adds that “This must be: in ac- 
cordance. with the law of evidence”, but we 
are not clear as to the implications of this 
observation. i 

29. Then, as regards the meaning of 
“Cruelty.” The High Court on this ques- 
tion begins with the decision in Moonshee 
Badloor Ruheem v. Shumsoonnissa Begum, 
(1867) 11 Moo Ind App 551 where the Privy 
Council observed: . 

“The Mohomedan law, on a question 
of what is legal cruelty between Man and 
Wife, would probably not differ materially 
from our own of which one of the most recent 
exposition is the following:— ‘There must 
be actual violence of such a character as to 
endanger personal health or safety; or there 
must be a reasonable apprehension of it’.” 


The High Court then refers to the decisions 
of some of the Indian courts to illustrate 
“The march of the Indian Courts with the 
English Courts’ and cites the following pas- 
sage from D. Tolstoy’s “The Law and Practice 
of Divorce and Matrimonial Causes” (Sixth 
Ed., p. 61): 

“Cruelty which is a ground for dissolu- 
tion of marriage may be defined as wilful and 
unjustifiable conduct of such a character as 
to cause danger to life, limb or health, bodily 
or mental, or as to give rise to a reasonable 
apprehension of such a danger.” 

The High Court concludes that 

“Having regard to these principles and 
the. entire evidence in the case, in my judg- 
ment, I find that none of the acts complained 
of against the respondent can be considered 
to be so sufficiently grave and weighty as to 
be described as cruel according to the matri- 
monial law.” : 

; An awareness of foreign decisions 
could be a useful asset in interpreting our own 
laws. But it has to be remembered that we 
have to interpret in this case a specific provi- 
sion of a specific enactment, namely, Sec- 
tion 10 (1) (b) of the Act. What constitutes 
cruelty must depend upon the terms of this 
statute which provides: 

“10. (1) Either party to a marriage, whe- 
ther solemnized before or after the com- 
mencement of this Act, may present a peti- 
tion to the district court praying for a decree 


for judicial separation on the ground -that - 


the other party— 

(b) has treated the petitioner with such 
cruelty as to cause a reasonable apprehension 
in the mind of the petitioner that it will be 


harmful or injurious for the petitioner to live 


with the other perty;” ` 
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The inquiry therefore has to be whether the 
conduct charged as cruelty is of such a chara- 
ter as to cause in the mind of the. petitioner 
a reasonable apprehension that it will be 
harmful or injurious for him to live with 
he respondent. It is not necessary, as under 
the English law, that the cruelty must be of 
such a character as to cause “danger” to life, 
limb or health or as to give rise to a reason- 
able apprehension of such a danger. Clear- 
ly, danger to life, limb or health or a ree 
onable apprehension of it is a higher require- 
ment than a reasonable apprehension that it 
-lis harmful or injurious for one spouse to live 
with the other. 

3h The risk of relying on English 
decisions in this field may be shown by the 
learned Judge’s reference to a passage from 
Tolstoy (p. 63) in which the learned author, 
citing Horton v. Horton, 1940 P. 187 says: 


“Spouses take each other for better of 
worse, and it is not enough to show that they 
find life together impossible, even if there 
results injury to health.” 











If the danger to health arises merely from the 


fact that the spouses find it impossible to live 
together as where one of the parties shows 
an attitude of indifference to the other, the 
charge of cruelty may perhaps fail. But 
under Section 10 (1) (b), harm or injury to 
health, reputation, the working-career or the 
like, would be an important consideration in 
determining whether the conduct of the res- 











must determine is not whether the peti- 


as to cause a reasonable apprehension in his 
mind that it will be harmful or injurious for 
him to live with the respondent. 


C 32. One other matter which needs to 
be clarified is that though under Section 10 
(1) (b), the apprehension of the -petitioner that 
it ‘will be or injurious to live with 
the other party has to be reasonable, it is 
wrong, except in the context of such appre- 
_hension, to import the concept of a reasonable 
man as known to the law of negligence for 
judging of matrimonial relations. Spouses 
are undoubtedly supposed and expected to 
conduct their joint venture as best as they 
. might but it is no function of a court inquir- 
ing into a charge of cruelty to philosophise 
on the modalities of married life. Some one 
may want to keep late hours to finish the 
day’s work and some one may want to get 
up early for a morning round of golf. The 
court cannot apply to the habits or hobbies of 
these . the test whether a reasonable man 
situated similarly will 
fashion. | 
¥ “The question whether the misconduct 

complained of constitutes cruelty and the like 
for divorce purposes is det d primarily 
by its effect upon the particular person com- 
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plaining of the acts. The question is not whe- 
ther the conduct would be cruel to a reason- 
able person or a person of average or normal 


sensibilities, but whether it would have that 


effect upon the aggrieved spouse. That which 
may be cruel to one n may be laughed 
off by another, and what may not be cruel te 
an individual under one set of circumstances 
may be extreme cruelty under another set of 
circumstances.” American Jurisprudence, 2nd 
Edn., Vol. 24, p. 206. The Court has to deal, 
not with an ideal husband and an ideal wife 
(assuming any such exist) but with the parti- 
cular man and woman before it. The ideal 
couple or a near-ideal one will probably have; 
no occasion to go to a matrimonial court for, 
even if they may not be able to drown their 
differences, their ideal attitudes may help 
them overlook or gloss over mutual faults 
and failures. -As said by Lord Reid in his 
oO in Gollins v. Gollins, (1963) 2 All ER 


“In matrimonial cases we are not con- 
cerned with the reasonable man, as we are 
in cases of negligence. We are dealing with 
this man and this woman and the fewer a 
priori assumptions we make about them the 
better. In cruelty cases one- can hardly ever 
even start with a presumption that the parties 
are reasonable people, because it is hard to 
imagine any cruelty case ever- arising if both 
the spouses think and behave as reasonable 
people.” 

We must therefore try and under- 
stand this Dr. Dastane and his wife Sucheta 
as nature has made them and as they have 
shaped their lives. The only rider is th 
interdict of Section 23 (1) (a) of the Act that 
the relief prayed for can be decreed only if 
the court is satisfied that the petitioner is 
not in any way taking advantage of -his own 
TEONE Ne ale i - 

e not propose to d time 
on the trifles of their marred fife. Nune. 
ous incidents have been cited by the appel- 
lant as constituting cruelty but the simple 
trivialities which can truly be described 
as the reasonable wear and `tear of 
married life have to be ignored. It 
is in the context of such trivialifies that one 
says that spouses take each other for better 
or worse. In many marriages each party 
can, if it so wills, discover many a cause for 
complaint but such grievances arise mostly 
from temperamental disharmony. Such dishar- 
mony or incompatibility is not cruelty and 
will not furnish a cause for the dissolufion of 
marriage. We will therefore have regard only 
to grave and weighty incidents and consider 
these to find what place they occupy on the 
marriage canvas. 


35. The spouses parted company on 
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common casualty and therefore we consider 
it safer not to accept the bare word of the 
appellant either as to what the respondent 
said or did or as to the genesis of some of 
the more serious incidents. The evidence of 
the respondent too would be open to the same 
criticism but the explanation of her words 
and deeds. -particularly of what she put m 
cold print, must come from her oral word 
and that has to be examined with care. 


36. ` The married life of these spouses 
-is well-documented, almost incredibly docu- 
mented., They have reduced to writing what 
crossed their minds and the letters which they 
have written to each other, bear evidence of 
the pass to which the marriage had come. 
Some of these were habitually written. as the 
first thing in the morning like a morning cup 
of tea while some were written in the silence 
of mid-night soon after’ the echo of harsh 
words had died down. To think that this 
young couple could indulge in such an orgy 
of furious letter-writing is to have to deal 
with a problem out of the ordinary for it is 
seldom that a husband and wife, while shar- 
ing a common home, adopt the written word 
as a means of expression or communication. 


37. The bulk of the correspondence 
is by the wife who seems to have‘a flair for 
letter-writing. She writes in some style and 
as true as “The style is the man”, her letters 
furnish a clue to her personality. They are 
a queer mixture. of confessions and oppro- 
brious accusations. It is strange that almost 
every one connected with this couple has a 

nchant for writing... The wife, apart from 

er voluminous ‘letters, has written an auto- 
biographical account of her unfortunate ex- 
periences in the Yeravada Hospital, calling 
it “Mee Antaralat Tarangat Asta” (while. I 
was floating in space”). The husband’s father 
idealised the Shiva-Parvati relationship in a 
book called: “Gauriharachi: Goad Kahani” 
(“The sweet story of Gaurihar”). Quite a few 
of the wife’s relatives including a younger 
sister of and of course her maternal 
uncle have set their pen to paper touching 
some aspect or the other of her married life. 
Perhaps, it was unfortunate. that the promised 
millennium that did not come began with a 
letter. That was the letter of April 25, 1956 
which the wife’s father wrote to the husband’s 
father while- the marriage -negotiations were 
in progress. The matriage took place on 
May 13, 1956. . ; 


38. -© Nothing deserving any serious 
notice happened till August, 1959 except that 
the letters: Exs, 556, 238, 243 and 244 show 
that quite frequently the respondent used to 
get into fits of temper and say things for 
which she would express regret later. In the 


fetter Bx. 556 dated November 23, 1956 she 


admits to having behaved “very badly”; in 
Ex. 238 dated March 26, 1959 she admits 
that she was behaving like an “evil star” 
and had harassed the appellant; in Ex. 243 
dated May 3, 1959 she says that she was 
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aware of her “lack of sense” and asks for 
forgiveness for having insulted the appellant, 
his parents, his sister and her husband; and 
in Ex. 244 dated May 22, 1959 she entreats 
the appellant that he should not feel guilty 
for the insults hurled by her at his parents. 


39. The period from August 1959 to 
March 1960 was quite critical and the corres- 
pondence covering that period shows that an 
innate lack of self-control had driven the res- 
pondent to inexorable conduct. By the letter 
Ex. 256, dated February 16, 1960 the appel- 


lant complained to the respondent’s father 


who was then in Indonesia that the respond- 
ent kept on abusing him, his parents and sister 
and that he was extremely unhappy.: The ap- 
pellant says in the letter that differences be- 
tween a husband and wife were understand- 
able but that it was impossible to tolerate 
the respondent constantly accusing ‘him and 
his relatives of wickedness. The appellant 
complains that the respondent used to say 


_ that the book written by-his father should be 


burnt to ashes, that the appellant should ap- 
ply the ashes to his forehead, that the whole 
Dastane family was utterly mean and that 
She wished that his family may be utterly 
ruined. The appellant was gtavely hurt at 
the respondent’s allegation that his father’s 
‘Sanad’ had been once forfeited: _ The ap- 


_pellant tells the respondent’s father that if 


he so desired he could ask her whether any- 
thing stated in the letter was untrue and that 
he had conveyed to her what he was. stating 
in the letter. It may be stated that the res- 
haere admits that the appellant had shown 

er this letter. before it was posted to her 
father. On March 21, 1960 the tfespondent 
wrote a letter (Ex. 519) to the appellant’s 
parents admitting the truth of the 
made by the appellant in Ex. 256. . On June 
23, 1960 the respondent made a .noting 1n 
her own hand stating that she had accused 
the appellant of being a person with a beggar- 
ly luck, that she had‘said that the food eaten 
at his house, instead of being digested would 
cause worms in the stomach and she had 
given a threat; “murder shall be avenged with 
murder.” i 


40. During June 1, 1960. to Decem- ' 


ber 13, 1960 the marital relations were sub- 
jected to a stress and strain which ultimately 
wrecked the marriage. In about September, 
1960 the appellant’s father probably offered 
to mediate and asked the appellant and the 
respondent to submit to him their respective 
complaints in writing. The appellant’s bill of 
complaints is at Ex. 426 dated October 23, 
1960. The letter, much too long: to be re- 
produced, contains a sorry tale. The gist of 
the more important of, the appellant’s: griev- 
ances in regard to the period prior to June, 
1960 is this: (1) The ondent used to 
describe the appellant’s mother as a boorish 
woman; (2) On the day of ‘Paksha’ (the day 
on which oblations are offered to’ ancestors) 
she used to abuse the ancestors of the appel- 
lant; (3) She tore off the ‘Mangal-Sutra’; 


egations . 
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(4) She beat the daughter Shubha while she 
was running a high temperature of 104°; 
(5) One night she started behaving as if she 
was ‘possessed’, She tore off the Mangal- 
‘Sutra once again and said that she will not 
put it on again; and (6) She used to switch 
on the light at mid-night and sit by the hus- 
band’s bedside nagging him through the 
night; as a result, he literally prostrated him- 
self before her on several occasions. 


4i. The gist of the incidents from 
May to October, 1960 which the appellant 
describes as ‘a period of utmost misery’ is 
this: (1) The respondent would indulge in 
every sort of harassment and would blurt out 
anything that came to her mind; (2) One day 
while a student of the appellant called Godse 
was sitting in the outer room she shouted: 
“You are not a man at all”; (3) In the heat 
of anger she used to say that she would 
pour kerosene on her body and would set 
fire to herself and the house; (4) She used 
to lock out the appellant when he was due to 
return from the office. On four or five oc- 
casions he had to go back to the office with- 
out taking any food; (5) For the sheer sake 
of harassing him she would hide his shoes, 
watch, keys and other things. The letter 
Ex. 426 concludes by saying: 


“She is a hard headed, arrogant, merci- 
less, thoughtless, unbalanced girl devoid of 
sense of duty. Her ideas about a husband 
are: He is a dog tied at doorstep who is 
supposed to come and go at her beck and call 
whenever ordered. She behaves with the rela- 
tives of her husband as if they were her 
servants. -When I see her besides herself 
with fury, I feel afraid that she may kill me 
at any moment. J] have become weary of 
her nature of beating the daughters, scolding 


and nagging me every night uttering abuses 
and insults.” 


42. Most of these incidents are other- 
wise supported, some by the admissions of 
the respondent herself, and for their proof 
we do not have to accept the bare word of 
the: appellant. 


43. On July 18, 1960 the respondent 
wrote a letter (Ex. 274) to the appellant ad- 
mitting that within the hearing of a visitor she 
had beaten the daughter Shubha severely. 
When the appellant protested she retorted that 
if it was a matter of his prestige, he should 
not have procreated the children. She has 
also admitted in this letter that in relation 
to her daughters she had said that there will 
be a world deluge because of the birth of 
those “ghosts”. On or about July 20, 1960 
she wrote another letter (Ex. 275) to the ap- 
pellant admitting that she had described him 
as “a monster in a human body”, that she 
had said that he should not have procreated 
children, that he should “Pickle them and pre- 
serve them in a jar” and that she had given a 
threat that she would see to it that he loses 
his job and then she would publish the news 
in the Poona newspapers. On December 15, 
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1960 the appellant wrote a letter (Rx. 285) to 
the respondent’s father. complaining of the 
strange and cruel behaviour not only of the 
respondent but of her mother. He says that 
the respondent’s mother used to threaten him 
that since she was the wife of an Under 
Secretary she knew many important persons 
and could get him dismissed from service, 
that she used to pry into his correspondence 
in his absence and that she even went to 
the length of saying that the respondent ought 
to care more for her parents because she 
could easily get another husband but not 
another pair of parents. 

44, The respondent then went to 
Poona for the appellant’s brother’s marriage, 
was examined by Dr. Seth of the Yeravada 
Hospital and the spouses parted company on 
February 27, 1961. 


45. The correspondence subsequent to 
February 27, 1961 shall have to be consider- 
ed later in a different,.though a highly im- 
portant, context. Some of those letters clear- 
ly bear the stamp of being written under 
legal advice. The parties had fallen out for 
good and the domestic war having ended 
inconclusively they were evidently preparing 
ground for a legal battle. 

46. In regard to the conduct of the 
respondent as reflected in her admissions, two 
contentions raised on her behalf must be con- 
sidered. It is urged in the first place that 
the various letters containing admissions were 
written by her under coercion. There is no 
substance’ in this contention. In her written 
statement, the respondent alleged that the ap- 
pellant’s parents had coerced her into writing 
the letters. At the trial she shifted her ground 
and said that the coercion. proceeded from 
the appellant himself. That apart, at a time 
when the marriage had gone as under and 
the respondent sent to the appellant formal 
letters resembling a lawyer’s notice, some of 
them by registered post, no allegation ‘was 
made that the appellant or his parents had 
obtained written admissions from her. Atten- 
tion may be drawn in this behalf to the 
letters Exs. 299 and 314 dated March 23 and 
May 6, 1961 or to the elaborate complaint 
Ex. 318 dated May 19, 1961 which she made 
to the Secretary to the Government of India, 
Ministry of Food and Agriculture. Prior to 
that, on September 23, 1960 she had drawn 
up a list of her complaints (Ex. 424) which 
begins by saying: “He has oppressed me in 
numerous ways like the following.” But she 
does not speak therein of any admission or 
writing having been obtained from her. Fur- 
ther, letters like Exs. 271 and 272 dated res. 
pectively June 23 and July 10, 1960 which 
besides containing admissions on her part also 
contain allegations against the appellant could 
certainly not have been obtained by coercion. 
Finally, considering that the respondent was 
always sutrounded by a group of relatives 
who had assumed the role of marriage coun- 
sellors, it is unlikely that any -attempt to 
coerce her into making admissions would have 
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been allowed to escape unrecorded, After “Di 
the group here counts of greedy letter- 
writers. : 


47. The or contention A 
the admissions of the respondent is founded 
on the provisions of Section 23 (1) (a) of the 
Act under which the court cannot decree 
relief unless it is satisfied that “the petitioner 
is not in any way | taking advantage of his 
eee own wrong.” The fulfilment of the 
conditions mentioned in Section 23 (1) is so 
imperative that the legislature has taken the 
care to provide that “then, and in such a 
case, but not otherwise, the court shall decree 
such relief accordingly.” It is urged- that the 
appellant is a bigoted and ego-centric person 
who demanded of his wife an impossibly rigid 
standard of behaviour and the wife’s conduct 
must be excused as being in self-defence. 
In other words, the husband is said to have 
provoked the wife to say and act the way 
she did and he cannot be permitted to take 
advantage of his own wrong. The appellant, 
it is true, seems a stickler for domestic disci- 
pline and these so-called perfectionists can be 
quite difficult to live with. On September 
22, 1957 the respondent made a memorandum 
(Ex. 379) of the instructions given by the ap- 
pellant, which makes interesting reading : 


band. 
(1) On rising up in the morning, to look 
in the mirror. 
(2) Not to fill milk vessel or tea cup to 
the brim. 
(3) Not to serve meals in brass plates, cups 
and vessels. 


(4) To preserve carefully the letters receiv- 
ed and if addresses of anybody are 
given therein to note down the same 
in the note book of addresses. 


(5) After serving the first course during 

meals, not to repeatedly ask ‘what do 
ou want?’, but to inform at the 

becianing of the meals how much and 
which are the courses. 

(6) As far as possible not to dip the fingers 
in any utensils. 

(7) Not to do any work with one hand. 

(8) To keep Chi. Shuba six feet away from 
the primus stove and Shegari. 


(9) To regularly apply to her ‘Kajal’ and 
give her tomato juice, Dodascolin etc. 
To make her do physical exercise, to 
take her for a walk and not to lose 
temper with her for a year. 
To give him his musts and the things 
he requires when he starts to go out- 
side. 
Not to talk much. 
Not to finish work somehow or the 
other; for example, to write letters in 
good hand writing, to take a good 
a ae to write straight and legibly in 
e. 


(10) 


(11) 
(12) 


(13) Not to make exaggerations in letters. 
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(14) To show imagination ‘in every work. 
Not to note down the ‘milk purchased 
on the calendar.” _ 

Now, this was utterly tactless but one cannot 
say that it called for any attack in self- 
defence. The appellant was then 28 and the 


respondent 22 years of age. In that. early- 


morning flush of the marriage, young men 
and women do entertain lavish expectations 
of each other and as years roll by they see 
the folly of their ways. But we do not think 
that the wife was really offended by the 
instructions given by the appellant. The plea 
of self-defence seems a clear afterthought 
which took birth when. there was a funda- 
mental failure of faith and understanding. . 

48. Reliance was then placed on cer- 
tain letters to show that the husband wanted 
to assert his will at any cost, leaving the wife 
no option but to retaliate. We see no sub- 


_ stance in this grievance either. The plea in 


the written statement is one of the denial of 
conduct alleged and not of provocation. Se- 
condly, there are letters on the record by 

ich the wife and her relatives had from 
time to time complimented the husband and 
his parents for ir warmth, patience and 
understanding. 


49. Counsel for the respondent laid 
great emphasis on the letter, Ex. 
May 22, 1959 written by her to the appellant 
in which she refers to some “unutterable 
question” put by him to her. It is urged 
that the appellant was pestering her with a 
demand for divorce and the “unutterable 

estion” was the one by which he asked 
or divorce. No such inference can in our 
opinion be raised. The respondent has not 

oduced the letter to which Ex. 244 is reply; 
in the written statement there is hardly a 
suggestion that the appellant was asking her 
for a divorce; and the appellant was not asked 
in his evidence any explanation in - -regard to 
the “unutterable. question.” 


50. These defences to the re of 
cruelty must accordingly be rejected. How- 
ever, learned counsel for the respondent is 
right in stressing the warning given by 
Denning, L. J., in Kaslefsky v. Kaslefsky 
(1950) 2 2 All ER 398 at p. 403 that “if the door 
of cruelty were opened too wide, we should 
soon find ourselves granting divorce for in- 
compatibility of temperament. This is an 


. easy path to tread, especially in undefended 


cases. The temptation must be resisted lest 
we slip into a state of affairs where the in- 


stitution of.marriage itself is imperilled.” But 


We think that to hold in this case that the 
wife’s conduct does not amount to cruelty is 


to close for ever the door of cruelty so as 


to totally prevent any access thereto. -This 
is not a case of mere austerity of temper, 
petulance of manners, rudeness of language 
or a want of civil attention. to the needs of 
the husband -and the: household. Passion- and 
petulance have perhaps to be suffered ‘in 
silence as the price of what turns out ‘to be 
an injudicious selection of a' partner. But 
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the respondent is at the mercy of her inflexi- 
ble temper. She delights in causing misery 
to her husband and his relations and she wiil- 
ingly suffers the calculated insults which her 
relatives hurled at him and his parents: the 
false accusation that, “the pleader’s Sanad of 
that old hag of your father was forfeited;” “T 
want to see the ruination of the whole Dastane 
dynasty”; “burn the book written by your 
father and apply the ashes to your forehead”; 
“vou are not a man” conveying that the chil- 
dren were not his; “you are a monster in a 
human body”; “I will make you lose your 
job and publish it in the Poona newspapers” 
— these and similar outbursts are not the 
ordinary wear and tear of married life but 
they became, by their regularity, a menace to 
the peace and well-being of the household. 
Acts like the tearing of the Mangai-Sutra, 
locking out the husband when he is due to 
return from the office, rubbing chillie powder 














the bedside of the. husband merely to nag 
im are acts which tend to destroy the legiti- 
mate ends and objects of matrimony. Assum- 
ing that there was some justification for occa- 
sional sallies or show of temper, the pattern 
of behaviour which the respondent: generally 
adopted was grossly excessive. 

5i. The conduct of the respondent 

‘ariy amounts to cruelty within the mean- 
jing of Section 10 (1) (b) of the Act. Under 
that provision, the relevant consideration is 


The threat that she will put an end to her 
own life or that she will set the house on 
fire, the threat that she will make him lose 
his job and have the matter published in 
newspaj and the persistent abuses and 
insults hurled at the appellant and his parents 
are all of so grave an order as to imperil the 
appellant’s sense of personal safety, mental 
happiness, job satisfaction and reputation. Her 
once-too-frequent apologies do not reflect 
enuine contrition but were merely impromptu 
devices to tide over a crisis temporarily. 

_ 5L The next question for considera- 
tion is whether the appellant had at any time 
condoned the respondent’s cruelty. Under 


Section 23 (1) ©) of the Act, in any proceed-- 


under the Act whether defended or not, 
the relief prayed for can be decreed only 
and only if “where the ground of the peti- 
tion is cruelty the petitioner has not in any 
manner condoned the cruelty.” 


53. The respondent did not take up. 


the plea in her written statement that the ap- 
pellant had condoned her cruelty. Probably 
mfluenced by that omission. the trial court 
did not frame any issue on condonation. 
While granting a decree of judicial separa- 
tion on the ground of cruelty, the learned 
Joint Civil Judge, Junior Division, Poona, did 
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not address himself to the question. 
donation. In appeal, the learned Extra Assis- 
tant Judge, Poona, having found that the 
conduct of the respondent did not amount 
to cruelty, the question of condonation did 
not arise. The High Court in Second Appeal 
confirmed the finding of the ist Appellate 
Court on the issue of cruelty and it further 
held that in any case the alleged cruelty was 
condoned by the appellant. The condonation, 
according to the High Court, consisted in the 
circumstance that the spouses cohabited till 
February 27, 1961 and a child was born to 
them in August, 1961. 


54, Before us, the~ question of con- 
donation was argued by both the sides. It 
is urged on behalf of the appellant that there 
is no evidence of condonation while the argu- 
ment of the respondent is that condonation 
is implicit in the act of cohabitation and is 
proved by the fact that on February 27, 1961 
when the spouses parted, the respondent was 
about 3 months pregnant. Even though con- 
donation was not pleaded as a defence by 
the respondent it is our duty, in view of the 
provisions of S. 23 (1) (b), to find whether 
the cruelty was condoned by the appellant. 
That section casts an obligation on the court 
to consider the quéstion of condonation, an 
obligation which has to be discharged even 
in undefended cases. The relief prayed for 
can be decreed only if we are satisfied “but 
not otherwise”, that the petitioner has not in 
any manner condoned the cruelty. It is, of 
course, that there should be evi- 
dence on the record of the case to show 
that the appellant had condoned the cruelty. 


55. Condonation means forgiveness 
of the matrimonial offence and the- restoration 
of offending spouse to the same position as 
he or she occupied before the offence was 
committed. To constitute condonation there 
must be, therefore, two things: forgiveness and 
restoration: The Law and Practice of Divorce 
and Matrimonial Causes by D. Tolstoy, Sixth 
Ed.. p. 75. The evidence of condonation in 
this case is, in our opinion, as strong and 
satisfactory as the evidence of cruelty. But 
that evidence does not consist in the mere 
fact that the spouses continued to share a 
common home during or for some time after 
the spell of cruelty. Cruelty, generally, does 
not consist of a single, isolated act but consists 
in most cases of a series of acts spread over 
a period of time. Law does not-require that 
at the first appearance of a cruel act, the 
other spouse must leave the matrimonial 
home lest the continued cohabitation be con- 
strued as condonation. Such a construction 
will hinder reconciliation and thereby frus- 
trate the benign -purpose of marriage laws. 

56. The- evidence of condonation con- 
sists here in the fact that the spouses led a 
normal sexual life despite the respondent’s 
acts of cruelty. This is not a case where 
the spouses, after separation, indulged in a 
Stray act of sexual intercourse, in which case 
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the necessary intent to forgive:and restore may 
be said to be lacking. Such stray acts may 
bear more than one explanation. But if dur- 
ing cohabitation the spouses, uninfluenced by 
the conduct of the offending spouse, lead a 
life of intimacy which characterises normal 
matrimonial relationship, the intent to forgive 
and restore the offending spouse to the ori- 
ginal status may reasonably be inferred. 
There is then no scope for imagining that 
the conception of the child could be the re- 
sult of a single act of sexual intercourse and 
that such an act could be a stark animal act 
unaccompanied by the nobler graces of mari- 
tal life. One might then as well imagine that 
the sexual act was: undertaken just in order to 
kill boredom or even in a spirit of revenge. 
Such speculation is impermissible. Sex plays 
an important role in marital life and cannot 
be separated from other factors which lend 
to matrimony a sense of fruition and fulfil- 
ment. Therefore, evidence showing that the 
spouses led a normal sexual life even after 
a series of acts of cruelty by one spouse is 
proof that the other spouse condoned that 
ruelty. Intercourse; of course, is not a neces- 
sary ingredient of condonation because there 
may be evidence otherwise to show that the 
offending spouse has been forgiven and has 
















which he came to lead and live a normal 
sexual life with the respondent, even after a 
series of acts of cruelty on her part. 


57. But condonation of matrimonial 
offence is not to be likened to a full Presiden- 
tial Pardon under, Article 72 of the Con- 
stitution which, once granted, wipes out the 
guilt beyond the possibility of revival. Con- 
donation is always subject to the implied con- 


dition that the offending spouse will not com- ` 


mit a fresh matrimonial offence, either of the 
same variety as the one condoned or of any 
other variety. “No matrimonial offence is 
erased by condonation. It is obscured but 
not obliterated.” See Words and Phrases 
Legally Defined (Butterworths), 1969 Ed Vol. 
I. p. 305 (“Condonation”). Since the con- 
dition of forgiveness is that no further matri- 
monial offence shall occur, it is not necessary 
that the fresh offence should: be ejusdem 
generis with the original offence. See Hals- 
bury’s Laws of England, 3rd Ed., Vol. 12, 
p. 306. Condoned cruelty can therefore be 
revived, say, by desertion or adultery. 


58. Section 23 (1) (b) of the Act, it 
may be urged, speaks of coridonation but not 
of its revival and therefore the English doc- 
trine of revival should not be imported into 
matters arising under the ‘Act. Apparently, 
this argument may seem to receive some su 

ort from the circumstance that under the 
nglish law, until the passing of the Divorce 
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Reform Act, 1969 which while abolishing the 
traditional bars to relief introduces defences 
in the nature of bars, at least one matrimonial 
offence, namely, adultery could not be- revived 
if once condoned. See Rayden on Divorce, 
lith Ed. (1971) pp. 11, 12, 23, 68, 2403. But 
a closer examination of such an argument 
would reveal its weakness. The doctrine of 
condonation was established by the old 
ecclesiastical courts in Great Britain and was 
adopted by the English Courts from the 
canon law. ‘Condonation’ is a technical word 
which means and implies a conditional waiver 
of the- right of the injured spouse to take 
matrimonial proceedings. It is not ‘forgive- 
ness’ as commonly understood. See Words 
and Phrases Legally Defined (Butterworths), 
1969 Ed., p. 306 and the Cases cited therein. 
In England condoned adultery could not be 
revived because of the express provisions con- 
tained in Section 3 of the Matrimonial Causes 
Act, 1963 which was later incorporated into 
Section 42 (3) of the Matrimonial Causes Act, 
1965. In the absence of any such provision 
in the Act governing the charge of cruelty, 
the word ‘condonation’ must receive the 
meaning which it has borne for centuries in 
the world of law. See Ferrers v. Ferrers, 
(1791) 1 Hag Con 130 at pp. 130, 131. ‘Con- 
donation’ under Section 23 (1) (b) therefore 
means conditional forgiveness, the implied 
condition being that no further matrimonial 
offence shall be committed. 

59, It therefore becomes necessary to 
consider the appellant’s argument that even 
on the assumption that the appellant had 
condoned the cruelty, the respondent by her 
subsequent conduct forfeited the conditional 
forgiveness, thereby reviving the original cause 
of action for judicial separation on the 
ground of cruelty. It is alleged that the res- 
pondent treated the appellant with cruelty dur- 
ing their brief meeting on March 19, 1961, 
that she refused to allow to the appellant 
any access to the children, that on May 19, 
1961 «she wrote a letter (Ex. 318) to the Secre- 
tary to the Government of India, Ministry of 
Food and Agriculture, New Delhi, containing 
false and malicious accusations against the 
appellant and his parents and that she desert- 
ed the appellant and asked the Government 
to provide her- with separate maintenance. 

: These facts,-if proved, shall have 
to be approached and evaluated- differently 
from the facts which were alleged to constitute 
cruelty prior to its condonation. The inci- 
dents on which the appellant relied to esta- 
blish the charge of cruelty had to be grave 
and weighty. And we found them to be so. 
In regard to the respondent’s conduct sub- 
sequent: to condonation, it is necessary to 
bear in mind that such conduct may not be 
enough by itself to found a decree for judi- 
cial separation and yet it may be enough to 
revive the condoned offence. For example, 
gross familiarities short of adultery* or deser- 
ean ee ee 
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Vol. 12, p. 306, para 609. i 
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tion for less than the statutory period**: may 
be enough to revive a condoned offence. : 


61. The incident of March 19, 1961 is 
too trifling to ‘deserve any notice. That inci- 
dent is described by the appellant himself in 
the complaint (Ex. 295) which he made to 
the police on March 20, 1961. He says there- 
in that on the 19th morning, the respondent 
went to his house with some relatives, that 
those relatives instigated her against him, that 
they entered his -house though he asked them 
not to do so and that she took away certain 
household articles with her. As shown by 
her letter (Ex. 294) dated the 19th itself, the 
articles which she took .away were some 
petty odds’ and ends like a. doll, a slate, a 
baby hold-all, two pillows, a bundle of clothes 
and a baby-cart. The police complaint made 
by the appellant betrays some hypersensitivity. 
62. As regards the children, it does 
seem that ever since February 27, 1961 the 
appellant was denied a chance to meet them. 
His letters Exs. 307, 309 & 342 dated April 20, 
April, 21 and 23-11-1961 respectively con- 
tain the grievance that the children were deli- 
berately not allowed to see him. From his 
point of view the grievance could be real but 
then the children, Shubha: and Vibha, were 
just 4 and 2 years of age in February, 1961 
when their parents parted company. Children 
of such tender age need a great amount of 
looking after and they could not have been 
‘sent to meet their father unescorted. The one 
person who could so escort them was the 
mother who had left or had to leave. the 
matrimonial home for good. The appellant’s 
going to the house of the respondent’s par- 
ents where she was living was in the circum- 
stances an impracticable proposition. Thus, 
the wall that divided the parents denied to 
the appellant access to his children. 


63. The allegations made by the res- 
‘ pondent in her letter to the Government, 
Ex. 318 dated May 19, 1961 require. a close 
consideration. It is -a long letter, quite an 
epistle, in tune with the respondent’s pro- 
clivity as a letter-writer. By that letter, she 
asked the Government to provide separate 
maintenance for herself and the children. The 
allegations contained in the letter to which 
the appellant’s counsel has taken strong ex- 
ception are these: (1) During the period that 
she lived with the appellant, she was subjected 
to great harassment as well as mental and 
. physical torture; (2) The appellant had driven 
her out of the house on February 27, 1961; 
(3) The appellant had deserted her and had 
declared that he will not have any connection 
with her and that he will not render any 
` financial help for the maintenance of herself 
and the children. He’ also refused to give 
medical help to her in her advanced stage of 
prenan, (4) The appellant had denied to 

even the barest necessities of life like 
food. .and ‘clothing; (5) The parents of the 
appellant were wicked persons and much of 
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her suffering was due’ to the influence which 
they had on the appellant; (6) The appellant 
used to threaten her that he would divorce 
her, drive her out of the. house and even do 
away with her life; (7) The plan to get her 
examined Dr. Seth of the Yeravada 


‘Mental Hospital was an insincere, wicked and 


evil move engineered by the appellant, his 
brother and his father; (8) On her refusal to 
submit to the medical examination any fur- 
ther, she was driven out of the house with 
the children after being deprived of the valua- 
bles on her person and in her possession: 
and (9) the appellant had subjected her to 
such cruelty as to cause a reasonable appre- 
hension in her mind that it would be harmful 


or injurious for her to live with him. 


64. Viewed in isolation, these allega- 
tions present a different and a somewhat dis- 
For their proper assessment 
and understanding, it is necessary to consider 
the context in which those alegations- came 
to be made. We will, for that purpose, refer 
to a few letters. | 


65. On March 7, 1961 the respond- 
ent’s mother’s aunt, Mrs. Gokhale wrote ‘a 
letter (Ex. 644) to the respondent’s mother. 
The letter has some bearing on the events 
which happened in the wake of the separation 
which took place on February 27, 1961. It 
shows that the grievance of the respondent 
and her relatives was not so much that <a 
psychiatrist .was consulted as that the con- 
sultation was arranged without any prior inti- 
mation to the respondent. The letter shows 


_that the appellant’s brother Dr. Lohokare, and 


his brother-in-law Deolalkar, expressed regret 
that the respondent should have been got 
examined by a psychiatrist without previous 
intimation to any of her relatives. The letter 
speaks of a possible compromise between the 
husband and wife and it sets out the terms 
which the respondent’s relatives wanted to 
place before the appellant. The terms were 
that the respondent would stay at her par- 
ents’ place until her delivery but she would 
visit the appellant off and on; that the children 
would be free- to visit the appellant; and that 
in case the appellant desired that the res- 
pondent should live with him, he should 
arrange that Dr. Lohokare’s mother should 
stay with them in Delhi for a few days. The 
last term of the proposed compromise was 
that instead of- digging the past the husband 
and wife should live in peace and happiness. 
The letter bears mostly the hand-writing of 
the respondent herself and the significance of 
that circumstance is that it was evidently 
writen with her knowledge and consent. Two 
things are clear from the letter: one, that the 
respondent did not want to leave the appellant 
and two, that she did not either want to pre- 
vent the children. from seeing the. appellatt, 
The letter was written by one close relative 
of the respondent to another in the crdinary 
course of events and was not, so to say, 
prepared in order to create evidence or to 
supply a possible defence. It reflects a genuine 
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attitude, not a make-believe pose and the 
_ feelings expressed therein were shared by the 
respondent whose handwriting the letter. bears. 


66. This letter must be read along 
with the letter Ex. 304 which the respondent 
sent to the appellant on April 18, 1961. She 
writes : 

“I was -sorry to hear that you are unwell 
and need treatment. I would always like never 
to fail in my wifely duty of looking after 
you, particularly when you are ailing, but you 
will, no doubt, agree that even for this, it 
will not be possible for me to join you in 
the house out of which you have turned me 
at your father’s instance. This is, therefore, 
just to keep you informed that if you come 
to'7/6 East Patel Nagar, I shall be able to 
nurse you properly and my parents will ever 


be most willing to afford the necessary faci- 


lities under their care to let me carry out this 
proposal of mine.” 
There is no question that the respondent had 
no animus to desert the appellant and as 
stated by her or on her behalf more than 
once, the appellant had on February 27, 1961 
reached her to Mrs. Gokhale’s house in 
Poona, may-be in the hope that she will co- 
operate with, Dr. Seth in the psychiatric ex- 
ploration. She did not leave the house of‘ her 
own volition. 


67. But the appellant had worked 
himself up to believe that the respondent had 
gone off her mind. On March 15, 1961 he 
made a complaint (Ex. 292) to the Delhi 
Police which begins: with the recital that the 
respondent was in the Mental Hospital before 
marriage and that she needed treatment from 
a psychiatrist. He did say that the respond- 
ent was “a very loving and affectionate per- 
son” but he qualified it by saying: “when 
excited, she appears to be a very dangerous 
woman, with confused thinking.” 

68. On April 20, 1961 the appellant 
wrote a letter (Ex. 305) to the respondent 
charging her once again of being in an “un- 
sound state of mind.” The appellant declared 
by that letter that he will not be liable for 
any expenses incurred by her during her stay 
in her parents’ house. On the same date he 
wrote a letter (Ex. 307) to the respondent’s 
father reminding him that he, the appellant, 
had accepted a girl “who had returned from 
the Mental Hospital.” On April 21, 1961 he 
wrote a letter (Ex. 309) to the Director of 
Social Welfare, Delhi Administration, in which 
he took especial care to declare that’ the res- 
pondent “was in the Poona Mental Hospital 
as a lunatic before the marriage.” The rele- 
vance of these reiterations regarding the so- 
called insanity of the respondent, particularly 
in the last letter, seems only this, that the 
appellant was preparing ground for a decree 
of divorce or of annulment of marriage. -He 
was surely not so naive as to believe that the 
Director of Social Welfare could arrange to 
“give complete physical and mental rest” to 
the respondent. Obviously, the appellant was 
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anxious to disseminate the information as 
widely as possible that the respondent was 
of unsound mind. 


69. On May 6, 1961 the respondent 
sent a reply (Ex. 314) to the appellant’s letter, 
Ex. 305, dated April 20, 1961. She expressed 
her willingness to go back to Poona as desired 
by him, if he could make satisfactory arrange- 
ments for her stay there. But she asserted 
that as a wife she was entitled to live with 
him and there was no purpose in her living 
at Poona “so many miles away from Delhi, 
without your shelter.” In regard to the a 
pellant’s resolve that he will not bear the 
expenses incurred by her, she stated that not 
a pie remitted by him will be ill-spent and 


that, whatever amount he would send her 


will be accounted for fully. 


70. It is in this background that on 
May 19, 1961 the respondent wrote the letter 
Ex. 318 to the Government. When asked by 
the Government to offer his explanation, the 
appellant by his reply Ex. 323 dated July 19, 
1961 stated that the respondent needed mental 
treatment, that she may have written the letter 
Ex. 318 in a “madman’s frenzy” and that 
her father had “demoralised” her. In his 
letter Ex. 342 dated November 23, 1961 to 


the respondent’s father, he described the res- 


pondent as “your schizophrenic daughter.” 


71. Considered in this context, the 
allegations made by the respondent in her 
letter Ex. 318 cannot revive the original cause 
of action. These allegations were provoked 
by the appellant by his persistent and pur- 
poseful accusation, . times without 
number, that the respondent was of unsound 
mind. He snatched every chance and wasted 
no opportunity to describe her as a mad woman 
which, for the purposes of this appeal, we 
must assume to be wrong and unfounded. He 
has been denied leave to appeal to this Court 
from the finding of the High Court that his 
allegation that the respondent was of unsound 
mind is baseless. He also protested that he 
was not liable to maintain the respondent. It 
is difficult in these circumstances to accept 
the appellant’s argumment either that the res- 
pondent deserted him or that she treated him 


with cruelty after her earlier cond 
condoned by him. jai 


72 It is true that the more serious the 
original offence, the less grave need be the 


subsequent acts to constitute a revival: Cooper . 


v. Cooper, (1950) WN 200 (AL) and in cases 
of cruelty, “very slight fresh evidence is need- 
ed to show a resumption of the cruelty, fos 
cruelty of character is bound to show itself 
In conduct and behaviour, day in and day 
out, night in and night ont.” Per Scott, L. J. 
in Bertram v. Bertram, (1944) P 59 at p. 60. 
But the conduct of the respondent after con- 
donation cannot be viewed apart from the 
conduct of the appellant after condonation. 
Condonation is conditional forgiveness but the 
grant of such forgiveness does not give to 
the condoning spouse a charter t aal the 
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other spouse. If this were so, the condoned 
would be required mutely to submit to 
the cruelty of the other spouse without relief 
or remedy. The respondent ought not to 
have described the t’s parents as 
“wicked” but that perhaps is the only allega- 
tion in the letter Ex. 318 to which exception 
may be taken. We find ourselves unable to 
rely on that solitary circumstance to allow 
the revival of condoned cruelty. 
73. We therefore hold that the res- 
ndent was guilty of cruelty but the appel- 
fant condoned it and the conduct 
of the respondent is not such as to amount 
to a revival of the original cause of action. 
Accordingly, we dismiss the appeal and direct 


ent, 
Appeal dismissed. 
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- (A) Central Sales Tax Act (1956), Sec- 
tion 9 (2) — Default in payment of tax. 
under the Central Act within prescribed 


time — 


Imposition of penalty under -State 


- 22-2-1968 (Bom), Reversed — 
mbay Sales Tax Act (1953), Sec. 16 
(4) T Mysore Sales Tax Act (1957), Sec- 
tion R 


Per Majority (Ray, C, J., Khanna and Be 
JJ.): Where the assessee commits defau 
in payment of tax under the Central Act 
within the prescribed time, in the absence of 
any specific provision for the imposition of 
penalty for such default in the tra] Act, 
the provisions for the imposition of penalty 
for such defaults in the State Sales Tax Acts 
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Per Ray C. J. and Khanna J.: The pro- 
vision in the State Act imposing penalty for 
non-payment of Sales Tax within the pre- 
scribed time is pot attracted to impose penalty 
on dealers under the Central Act in t of 
tax and penalty e under the Central 
Act. There is no 


c provisions for penalty. Those 
are the only provisions for available 
against the dealers under the Central Act 


ere is no provision in the Central Act for 
the imposition of pen for default in 
payment of tax. Each State Sales Tax Act 
contains provisions for penalties. These pro- 
visions in some cases are also for failure te 
submit return or failure to aia o 
Reon cannot apply to dealers under the 
sentral Act because the Central Act makes 
similar provisions, ‘The Central Act is a self- 
contamed code which by charging section 
creates liability for tax and which by other 


sections creates ‘a Habihty for pena! and 
imposes penalty. Section 9 (2) of the Central 
Act creates the State authorities -ag agencies 
jes carry apes cay esau peda A 
lection an reement of tax enal 

payable by a dealer under the Act. asm 
(Para 27) 

The extent of oy for tax as well as 
penalty is not attracted by the doctrine of 
ejusdem generis in the application of the 
of the State Act in regard te 
assessment, re-assessment, collection and en- 
forcement of payment of tax including any 

e un 


penalty payab der the Central E 
ara 1 
-The dee vigi 
ney Fhe going provision in the Coil 


as as pen levi 
under the Central Act will be deemed as if 
bayable under the general Sales Tax law of 
e State cannot possibly mean that tax or 
penalty rer ep aa any State re will be 
o be penal 
the Central Act. i 3 E ee 
ara 16) 


(P 
Penalty like imposition of tax 
included within ha crccedural ears is 


It is 
not merely machinery. P is in addi- 
tion to tax and is a liability under the Act. 
(Para 24) 
The mere fact that there is machinery 
for assessmen 
tax and pe 
that the provision for penalty in the 
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ara 
Per Beg, J. (Concurring with Ray C. J. 


and Khanna, It would be carrying 
the theory -of referential legislation 
too far. to` assume that Section 9 
(2) of the Central Act of 1956, pur- 


ported to authorise the State Legislatures to 
impose liabilities in the nature of additional 
tax or penalties leaving their rates and condi- 
tions for their imposition also to be determin- 
ed by the State Legislatures as and when the 
State Legislatures decided to impose or 
amend them, It is evident that these differ 
from State to State, and, in the same State, at 
different times. A conferment of such an 
uncontrolled power upon the State Legislatu- 
res could, if it was really intended, be said to 
travel beyond the province of permissible 
delegated Legislation on the principles laid 
down long ago by the Supreme Court in In re 
Delhi Laws’ case, AIR 1951 SC 832, as no 
' guidelines are. given in Section 9 (2) about 
e nature, conditions, or extent of penalties 
leviable. If such a power was y con- 
ferred would it not amount to an abdication of 
an essential legislative function with respect 
to a matter found as item 92A of the Union 
List I of the Seventh Schedule of the Con- 
stitution so that, according to. article 246 (1) 
of our Constitution, Parliament has exclusive 
power to Legislate on a topic covered by it? 
The correct canon of construction to apply 
in such a case is that the Courts should so 
interpret Section 9 (2) of the Centra] Act, if 
ossible, that no part of it may conceivabl 
e invalid for excessive delegation. The well- 
known maxim applicable in such cases is: ut 
res magis valeat quam pereat, (Para 35) 
The imposition of a pecuniary liability, 
which takes the form of a ponny or fine for 
a breach of a legal obligation can- 
not be relegated to the _ region 
of mere procedure and machinery. 
for the realization of tax. It-is more than that. 
Such liabilities must be. created by clear, 
unambiguous, and express enactment. The 
language used should leave no serious doubts 
about its effect so that the persons who are 
to be subjected to such a liability for the in- 
fringement.of law are not left in a State of 
uncertainty ‘as to what their duties. or liabili- 
ties are. This is an essentia] requirement of 
a good government of laws. It is implied ‘in 
the constitutional mandate found in Article 
265 of our Constitution: “No tax shall be levi- 
ed or collected except by authority of law”. 
(Para~ 87}. 
After considering the provisions of. the 
Central Act as well as the State Acts relating 
to penalties, one is irresistibly driven to the 
conclusion that provisions relating to penal- 
ties are.special and specific provisions in each 


Act. They are not pet of “the general Sales- : 


tax law” of either the State or of the Union. 
If the provisions relating to penalties, such as 
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Central Act. . - 


rovisions which can 
be invoked in the special circumstances given 
in each statute, the Court must interpret the 
reference to penalties in the concluding por- 
tion of Sec. 9 (2), preceding the proviso, to 
relate only to the paan provisions relating 
to penalties provided for specifically in the 
ara 44) 

The maxim of interpretation to apply 
here is: “Expressio Unius. exclusio alterius.” 

ag (Para 

If the language leaves room for coming 

to the conclusion that only penalties speci- 
fied in the Central Act are enforceable by the 
machinery for enforcement of liability under 
the paal Sales Tax Law of a State, the 
legislative intent could safely be presumed 
to be to confine penalties mentioned in the 
concluding part of Section 9 (2) to only 
those mentioned specifically in the Central 
Act. (Para 46) 
Per Mathew .and-Chandrachud JJ. (Dis- 
senting): The Sales Tax Officer was empower- 
ed to impose penalty under the State Sales 
Tax Act for non-payment of the tax payable 
aan the Central Act within the prescribed 


e. a (Para 68) 
In effect what Section 9 ©) says is that 
Sales Tax and penalties payable by a dealer 
under the Central Act are deemed to be Sales 
Tax and, penalties ayers under. the general 
Sales Tax Law of the State and the Sales 
Tax authorities of the State can exercise all 
or any of the powers they have under the 
genéral Sales Tax law of the State for the 
purpose of assessment, re-assessinent, collec- 
tion and for enforcing payment of that tax. 
So, if the Sales Tax authorities of a State 

ve power, when ‘enforcing payment of- 
Sales Tax payable under. the general Sales 
Tax law of the State, to imopse penalty for 
rete ba of tax within the . prescribed 
time, will have a like power: to' impose 
penalty for enforcing payment of the tax 
payable under the Central Act within the 
time prescribed. It was: not necessary that 
power to impose penalty for enforcing the 
py of tax payable ‘by a dealer ‘under 

e Central Act should have been specifically 
provided in or conferred separately by the sub- 
section upon the Sales Tax authorities of the 
State, because, the power to’ enforce payment 
of tax payable under the Central Act in the 
same manner as the power, to enforce tax pay- 
able under. the general Sales Tax law ae the 
State has been given by it. (Para 58) 


It is a general principle of law that all 
powers which are necessary and appropriate 
to effectuate the main grant of power will 
be implied, The provision for penalty under 
Section 16 of the Bombay Sales Tax Act 
(and under Section 18 of the Mysore Sales 
Tax Act) for non-payment of Sales Tax within 
the time prescribed would facilitate the col- 


lection of tax and is part of the manay 
) 


for enforcing payment of tax. (Para 
It is ditficult to hold that Parliament in- 
vested the State authorities with power to as- 


ALR 


those found in the Central Act.and the State - 
` Acts, are really special 


“a 
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sess, re-assess, collect and‘ enforce payment 
of tax payable under the Central Act, as if 
the tax is tax payable under the general 
Sales Tax law of the State, but denuded them 
of their power to invoke the provision in 
the general Sales Tax law of the State for im- 


position of penalty for enforcing payment of- 


the tax payable thereunder, as that is an effec- 
tive means to the enforcement of payment 
of tax within the prescribed time. 

: (Para 59) 


The analogy of principal and agent has 
no relevance in this context. (Para 61) 


The fact that Section 9 (2) pee aa 
thorises the Sales tax authorities or the State 
to impose the penalties payable by a dealer 
under the Central Act by employing the 
machinery of the general sales Tax law of 
the State does not mean that they have no 
power to enforce payment of tax payable 
under the Central Act by imposing penalty 
as Relea ns in the general Sales Tax law 
of the State. By virtue of Section 9 (2), the 
machinery provided in the general Sales Tax 
law of the appropriate State for assessment, 
re-assessment, collection and enforcement of 
payment of tax payable under the’ Central 
Act has been adopted and that machinery 
necessarily includes the means and facilities 
provided in that law for the effective exer- 
cise of the power to assess, re-assess, collect 
and enforce payment of tax, and, therefore, 
the absence of an express provision in the 
Central Act for imposition of penalty for non- 
payment of tax within the prescribed time 
would not indicate that for enforcing pay- 
ment of tax payable under the Cen Act, 
the authorities of the State have no power 
to impose the penalty. (Para 64) 

The language of Section 9 (2) beginning 
with “and for this purpose they may exercise 
all or any of the powers they have under the 
general Sales Tax law of the State; and the 
provisions of such law, including provisions 
relating to returns, provisional assessment, ad- 
vance payment of tax.... appeals, reviews 
revisions, references, refunds, penalties, .... 
makes it clear that the word ‘penalties’ oc- 
curring therein can refer only to penalties pro- 
vided in the genera] Sales Tax law of the 
State. In other words, the express mention 
of the power to impose ‘penalties’ among the 
enumerated powers beginning with the 
words “and the provisions of such law in- 
cluding the provisions relating to penalties” 
would put it beyond doubt that the word 
‘panalties’ in the latter of the sub-section 
can only refer to penalties imposable under 
the general Sales Tax law of the State in 
relation to assessment, reassessment, collec- 
tion and enforcement of payment of tax pay- 
able thereunder, (Para en) 
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- The Judgments of the Court were de- 
livered by 
RAY, C. J. (on behalf of himself and 
Khanna J.) (Majority view):— These appeals 
raise the question as to whether the assessees 
under the Central Sales Tax Act, 1956 here- 
inafter referred to as the Central Act could 
be made liable for penalty under the pro- 
visions of the State Sales Tax Act herein- 
after referred to as the Stafe Act. The 
peu imposed under the State. Act is for 
efault in payment of taxes within the pre- 
scribed time. . : 
2. The Central Act states in Section 
9 W that the tax payable by any dealer 
under the Central Act on sales of goods effect- 
ed by him in the course of. inter-State trade 
or commerce shall be levied by the Govern- 
ment of India and the tax so levied shall be 
collected by that Government in accordance 
with the provisions of sub-section (2) in the 
State from which the movement of goods 
commenced. 
2A, Section 9 (2) of the Central Act 
is as follows:— : 
= “Subject to the other provisions of - this 
Act and the Rules made thereunder, the au- 
thorities for the time being empowered to 
assess, re-assess, collect and enforce payment 
of any tax under the general Sales Tax low of 
the appropriate. State shall, on behalf of the 
Government of India, assess, re-assess, collect 
and enforce payment of tax, including any 
penalty payable by a dealer under this Act as 
if the tax or pénalty payable by sucha dealer 
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under this Act is a tax or penalty payable 
under the general Sales Tax law of the State; 
and for this purpose they may exercise all 
or any of the powers they have under the 
general Sales Tax law of the State; and the 
provisions of such law, including provisions 
relating to returns, provisional assessment, ad- 
vance payment of tax, registration of the 
transferee of any business, imposition of the 
tax liability of a person carrying on business 
en the transferee of, or successor to, such 
business, transfer of liabi any firm or 
Hindu undivided family to pay tax in the 
event of the dissolution of such firm or parti- 
tion of such , recovery of tax from 
‘third parties, a , reviews, revisions, re- 
ferences, refunds, rebates, penalties, com- 
pounding of offences and treatment of docu- 
ments furnished by a dealer as confidential, 
shall apply accordingly; 

Provided that if in any State or part 
thereof there is no general Sales Tax law in 
Force, the Central Government, may, by 
rules: made in this behalf make necessary 
vision’ for all or any of the matters specified 
in this sub-section”, 

3. Section 6 of the Central Act 
vides for liability to tax on inter-State Sales. 
Section 8 of the Central Act provides for 
rates of tax on Sales in the course of inter- 
State trade or commerce. Section 9 of the 
Central Act provides for collection of tax and 
penalties. i 


4. Section 10 of the:Central Act pro- 
vides penalties. The various unds for 
penalties are fully enumera ere, Sec- 
tion 10A (1) of the Central Act provides for 
imposition of penalty in Heu of prosecution, 

5. The contention on behalf of the 
assessee is that there is no provision in the 
Central Act for imposition’ of penalty for 
delay or default in payment of tax, and, there- 
fore, imposition of penalty under provi- 
sions of the State Act for delay or default in 
payment of tax is illegal. 

6: The rival contention on behalf of 
the Revenue is that the provision for penalty 
for default in payment of tax as enacted in 
the State Act is applicable to the payment 
and collection of the tax under the Central 
Act and is incidental to and of the pro- 
cess of such payment and collection. 
oka The Solcitor-General on behalf of 
the Revenue placed reliance on the decisions 

K. V. Adinara 


: Se v. C 
Tax Officer, Ko ie. 


es l al Mo and 
Brothers 19 STC 877 = (AIR 1968 Madh 
Pra 20); M/s H. M. Esufali H. M. Abdulali 
. Cop Sales Tax, M. P. Indore 24 


STC 466 = (AIR 1970 Punj 339) in support 
of his contention. 

8. The contentions of the Solicitor 
General are these: Section 9 (1) of the Cent- 
ral Act speaks of tax. That section does 


able under 


A. L RB. 


not mention penalty. Tax will inchide collec- 
tion and enforcement of yment, 
words “tax and penalty payable by a dealer 
under this Act” indicate that the words 
“under this Act” in the Central Act relate 
only to a dealer. Section 9 (2) of the Central 
Act is a povio prescribing the procedure 
for assessing, collecting and enforcing pay- 
et of tax. oy words oe a on; 
rce payment of tax, including any 
in Section 9 (2) of the Central Act include 
not only penalties imposed by the Central Act 
but also penalties under the State Act. The 
words “as if the tax or penalty payable b 
such a dealer under this Act is a tax or penal- 
ty payable under the general Sales Tax law 
of the State” indicate that tax or cenely is 
imposed by the Central Act and by incor- 
porating the State Act as a part of the Central 
Act the Tonn to pay tax is enforced by 
penalty for delay or default in payment .of 
tax. 


9. The Solicitor-General further sub- 
mitted as follows: The latter part of Sec- 
tion 9 (2) of the Central Act, viz., “for this 
purpose they may exercise all or any of the 

wers they have under the general Sales 
ax law of the State; and the provisions of 
such law..... ee ee shall apply accord- 
ingly” shows that the enforcement provisions 
e 


not pay and if there is no provision for im- 
position of penalty, there will be no sanction 

re pa se for 
in the 


pee et tas rovision is pra 
or de or auf, t of tax 
under the Central Act. irl 

10. On behalf of the assessee it was 
said that the provisions contained in Sec, 9 
(2) of the Central Act mean that only if tax 
as well as penalty is payable by a dealer 
under the Central Act then there can be 
collection and enforcement of tax and penal- 
ty in the same manner as provided in Sales 
Tax law of the State. Second, the Central 
Act must have a substantive provision to 
warrant imposition of penalty. The ' provi- 
sion in a State Act regarding penalty for de- 
fault in payment cannot be applied when 
there is no substantive provision relating to 
levy or penalty in the Central Act in respect 
of that default. Third, Section 9 (2) of the 
Central Act is procedural and only deals with 
utilisation of existing machinery in State law. 
The State authorities are empowered to’ ex- 
ercise powers under the general Sales Tax 
law of the State to assess, re-assess, collect 
and enforce payment of tax and penalty pay- 


Central Act. Just as tax pay- 


1975 


able under the Central Act can be collected 

and enforced similarly, only penalty payable 

eng Central Act can be collected and 
orced. 


11. Counsel on behalf of the as- 
sessees relied on the decisions-in D. H. Shah 
and Co. v. The State of Madras (19867) 20 
STC 146 (Mad); The State of Madras v. M. 


Angappa: Chettiar and Sons -{1968) 22 STC ` 
296 (M 


ad); Guldas Narasappa Thimmaish Oil 
Mills v. Commercial Tax Officer, Raichur 
(1970) 25 STC 489 (Mys), and Hurdatroy 


Jute Mills Private Ltd. Katihar v; Superinten- . 


dent of Commercial Taxes, Purnea 30 STC 
151 = (1972 Tax LR 2419) (Pat) in oppen of 
the proposition that the substantive law. for 
penalty under the State Act is not incorporat- 
ed in the Central Act. poi 


12. Section 9 (2) of the Central Act 
first provides that the authorities empowered 
to assess, re-assess, collect and enforce pay- 
ment of any tax under the general Sales Tax 
law of the appropriate State shall, on behalf 


of the Government of India, .assess,. re-assess ’ 


and enforce payment of tax including any 
oe payable by a dealer under the Central 
ot. e State Sales Tax authorities are thus 


created agents of the Government of India. 
The second important part in Section 9 (2) of 
the Central Act is that the State authorities 
shall assess, re-assess, collect and enforce: pay- 
ment of tax including any penalty payable by 
the dealer under the Central Act as if the 
tax or penalty payable by such a dealer under 
the Central Act is a tax or penalty payable 


under the general Sales Tax law of the State.- 


This part of the section sets out the scope of 

work of the State agencies.’ The words “as- 

sess, re-assess, collect and ‘enforce payment 

of tax including any penalty payable by dealer 

under this Act” mean that the tax as well 

x penalty is payable only under the Central 
ct. 


13. To suggest that the words “under 
this Act” qualify dealer will’ be unsound for 
two reasons. First, Section 2 (b) of the Cen- 
tral Act defines a dealer. A dealer is not 
defined as a dealer under the Central Act 
but as one who carries on business of buying 
and selling. If the words “under this Act 
were to relaté only to dealer then the words 
“under this Act” would have to be scored 
out in relation to the words “tax including any 

nalty payable”. The result would be that 

e words “payable by a dealer” in the con- 
text of the words “as ifs the tax or penalty 
payable by such a dealer under this’ Act” 
would be rootless. . 

14. It is only tax as well as penalty 
payable by a dealer under the Central Act 
which can be assessed, re-assessed, collected 
and enforced in regard to Draken The 
words “as if the tax or pe yable by 
such a dealer under the Central Act is a tax 
or penalty payable under the general Sales 
Tax law of the State” have origin and root 
in the words “payment of tax including any 
penalty payable by dealer under the Central 
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tion and, enforcement of 
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Act”. Just as tax under the State Act cannot 
be payable and collected and enforced, simi- 
larly penalty under. the State Act cannot be 


assessed, collected and enforced. 


‘15. ° The words “and for this purpose 
exercise all or any of 
the they have under the 
eneral Sales Tax law of the State” in 
Section 9 (2) of the Central Act are import- 
ant. The words “and for this purpose” relate 
to “assess, re-assess, collect and enforce pay- 
ment of tax including any penalty payable by 
dealer under this Act.” In that context, the 
last limb of Section 9 (2) of the Central Act 
viz. “and the provisions of such law........ 
shal] apply accordingly” mean that the provi- 
sions of the State Act are applicable fer the 
purpose of assessment, re-assessment, collec- 
tion and enforcement of payment of tax 
including penalty pe under the Central 
Act. e wo.ds of the last part of Section 9 
(2) viz. “shall apply accordingly” relate clear- 
‘to the words “and for this purpose” with 

e result that the provisions of the State 
Act shall’ apply oaly for the purpose of as- 
sessment, re-assessment, collection and en- 
forcement, The doctrine of ejusdem generis 
shows that the genus in Section 9 (2) of the 
Central Act is “for this -purpose”. In other 
words, the genus is assessment, reassessment, 
collection and enforcement of payment. The 
enus is applicable in regard to the procedure 
or assessment, re-assessment, collection and 
entorcement of payment. The genus is from 
whom to collect and against whom to en- 
force.. It is apparent that the extent of Habi- 
lity for tax as well as penalty is not attracted|. 
by the doctrine of ejusdem generis in the 
application of the provisions of the State Act 
in regard to assessment, :re-assessment, collec- 
ayment of tax in- 
rete aiy penalty payable under the Central 


Je. The deeming provision in . the 
Central Act that the tax as well as penalty 


levied under the Central Act will be deem- 


ed as if poe wee: the general Sales Tax. 
law of the State cannot possibly mean that 
tax or penalty imposed under any State Act 
will be deemed to be tax or penalty payable 
under the Central Act, The entire authority 
of- the State machinery is that “for this pur- 
pose meaning thereby the: purpose of assess- 
mg, re-assessing, collecting and enforcing pay- 
ment of tax including any penalty payable 
under the Centra] Act, they, meaning the 
State agne, may exercise powers under the 
general Sales Tax law of the State. The 
words “for this purpose” cannot have tbe 
effect of enlarging the content of tax and 
the content of penalty payable under the 
Central Act. Liability to pay tax as well as 
lability to pay pena ty is created by the 
Central Act. One of the reasons- why tax as 
well as penalty is the substantive provision in 
the Central Act and is not incorporated by 
reference to the State Act is illustrated by 
the history of Section 9 (2) of the Central Act. 
The present Section 9 (2) of. the Central Act 
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was formerly Section 9 (8) of the Central Act. 
The Madras High Court in D. H., Shah and 
Co.’s case (1967) 20 STC 146 (Mad) pcinted 
out that the imposition of ty under Sec- 
tio: 12 (8) of the Madras Act, 1959 could 
not be attracted for levy of penalty. The 
Madras High Court gave the reason that the 
then Section 9 (8) of the Central Act only 
adopted the procedure of the State Act for 
assessment, re-assessment, collection and en- 
forcement of tax as well as penalty payable 
under the Central Act. 


17 The Madras High Court in 
Angappa Chettiar and Sons’. case (1968) 22 
ST 6 (Mad) (supra) gave the correct 
reason that the power to collect penalty 
under the then S. 9 (8) of the Centra] Act 
would cover only. the peie y payable. under 
the Central Act and would ‘not include a 
power to impose penalty for a contravention 
or omission for which the Central Act did 
not contain a provision. Jn that case, the 
Madras General: Sales Tax Act, 1989 which 
was incorporated by reference by Section 9 
(3) of the Central Act as it then stood did not 
contain a provision for levy ofa penalty. 
Subsequently: Section 16 (2) of the Madras 
General Sales Tax Act 1959 provided for 
levy of penalty for failure to disclose a re- 
evant turnover. The conclusion which the 
Madras High Court arrived at was that the 


eae at of the then Section 9 (8) of the- 


entral Act could not be applied for levy of 
a penalty under Sec. 16 (2) of the Madras 


Act. 
18. The Mysore High Court in Gul- 
arasappa Thimmaiah Oil Mills case 


das N 
(1970) 25 STC 489 (Mys) (supra) which is the 


subject of the present- appeal point- 
ed out that the provisions contained 
in Section 18 (1) and (2) of the’ State 
Act in regard to penalty for default in mak- 
ing payment could not be applicable be- 
cause a comparable provision was not to be 
found in the Central Act. The Mysore High 
Court correctly pointed out that the words 
“as if the tax or penalty payable by such a 
dealer under this Act” show that the words 
“payable by such a dealer under this Act” 
relate to tax or penalty which is payable only 
under the Central Act. 


19. The Mysore High Court relied 
on the decision of this Court in State of 
Kerala v, P. P. Joseph and Co. 25 STC 483 
= (AIR 1969 NSC 154} in support of the pro- 
position that the State law is applicable only 
in regard to procedure for assessment, re- 
assessment, collection and enforcement. 
the liability to pay tax is determined by the 
provisions of: the Centra] Act, the liability to 
pay penalty is also that which is payable 
under the Central Act. This Court in the 
Kerala case said that the procedural law pre- 
scribed in the general sales tax law of the 
State applies to the matter of assessment, re- 
assessment, collection and enforcement of 
payment of tax under the Central Act because 
the liability to pay tax is determined undér 
the Central Act. Similarily, liability to pay 


_ stated, inter alia, that 
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penalty is determined with reference to the 
provisions of the Central Act. 
20. This Court in Orissa Cement Ltd. 
v, The State of Orissa 27 STC 118 = (AIR 
1970 SC 1672) considered whether rebate 
rovided in Section 18. (8) of the Orissa Sales 
ax was available to dealers if they paid the 
tax under'the Central Act before the due date 
of payment. It may be stated that at the 
relevant time of the decision in the Orissa 
Cement case (supra) the provisions contained 
in the then Section 9 (8) of the Central Act 
“the provisions 
of such law including the provisions relating 
to returns, appeals, reviews, revisions, refer- 


_ ences, penalties and compounding of offences 


shall. apply accordingly”, and the word “re- 
bate” did not occur there. This Court said 
that rebate for Pa of tax within the pre- 
scribed time under the State Act was available 
to dealers for payment of tax under the Cent- 
ral Act on the reasoning that the power to 
collect the tax assessed in the same manner 
as the tax on the sale and purchase of goods 
under the general Sales Tax law of the State 
would include within itself all concessions 
“is under the State Act for payment within 
the prescribed time. The reason why. rebate 
is allowed and penalty is disallowed is that 
rebate is a concession whereas penalty is an 
imposition. The concession does not impose 
liability but penalty does. It, therefore: 
stands to reason that rebate is included within 
the procedural part of collection and enforce- 
ment of payment: Penalty like imposition of 
tax ‘cannot’ be included within the procedural 
part, : pex 
21. The decision of this Court in C. 
A. Abraham, Uppoottil, Kottayam v. The 
Income-tax Officer, Kottayam (1961) 2 
SCR 765 = (AIR 1961 SC 809) was relied 
on by the Solicitor General in support of the 
proposition that “assessment” includes liabili- 
H to pay penalty. The ratio of the decision 
oes not support the submission. In Abra- 
ham’s case (supra) thé assessee was subjected 
to tax for suppressed income and penalties 
for concealing the income. The question was 
whether Section 44 of the Income Tax Act 


would attract liability to pay. Section 44 of 


the Act stated that the assessee would be 
liable to assessment under Chapter IV for the 
amount of tax payable and all the provisions 
of that Chapter would apply. This.’ Court 
said that the word “assessment” had been 
used in its widest connotation in Chapter 
IV of the Act. Jt was contended that an 
order imnosing penalty under, Section 28 of 
the Act could not by virtue of Section 44 be 
imposed. This Court held that Section 44 
of the Act expressly enacted that the provi- 
sions of Chapter IV would appl 


to the 
_assessment of a business carried on W a firm 


even after discontinuance of its business. Sec- 
tlon 28 is one of the Sections in Chapter IV. 
Section 28 imposed a penalty for the conceal- 
ment of income or the improper distribution 
of profits. The defaults made in furnishing 
a return of the total income. in complying 
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with a notice and in concealing the particulars 
of income were treated as penalties under 
Section 28. Section 28 was held by _ this 
Court to be a provision enacted for facilitat- 
ing the proper assessment of taxable income 
and to apply to an assessment under Chapter 
IV. The decisiun of this Court in Abraham’s 
case (supra) is non-sequiter in regard to the 
contentions advanced on behalf of the Reve- 
nue in the present case. The reason is that 
in Abraham's case (supra) assessment and 
imposition of penalty is under the same Cha- 
ter in the Act. The assessment is under 
hapter IV. Penalty is provided in a section 
under Chapter IV. Penalty is arising ‘in 
course of assessment under the same Act. 


| 29, This Court in Coramr. of Income- 
tax, Andhra Pradesh v. M/s. Bhikaji Dadabhai 
and Co, (1961) 3 SCR 923 = (AIR 1961 SC 
1265) dealt with the meaning of the word 
“assessment”. The Income-tax Officer there 
found that the assessee’s books of accounts 
were unreliable and he issued a notice under 
S. 40 of the Hyderabad Incoime-tax Act to 
show cause why penalty should not be impos- 
ed in addition to tax. The State of Hyderabad 
merged with the Indian Union during the 
pendency of the proceedings before the In- 
come-tax Officer. By Section 18 of the 
Finance Act, 1950 the Hyderabad Income 
Tax Act ceased to have effect from 1 April, 
1950, but the operation of that Act in res- 
pect of levy, assessment and collection of in- 
come-tax and super-tax in respect of periods 
prior thereto for which liability to income-tax 
could not be imposed under the Indian In- 
come-tax Act was saved by Section 18 (1) of 
the Finance Act. The question was whe- 
ther the Income-tax Officer had power on 31 
October, 1951 to impose penalty under S. 40 
of the Hyderabad Income-tax Act. This Court 
held that the power of the Income-tax Officer 
to impose -penalty under Section 40 of the 
Hyderabad Act ip respect of the 
ear preceding the date of the repeal of the 
yderabad Income-tax Act was not lost be- 
cause Section 18 of the Finance Act, 1950 
saved its operation, The proceedings for im- 
posing penalty could be continued after the 
enactment of the Finance Act, 1950. The 
decision of this Court in Bhikaji Dadabhai 
and Co. case (supra) shows that penalty is im- 
posed as a substantive liability. - 

23. The Income-tax Act 1961 imposes 
penalty under Sections 270 and 271. ese 
Sections in the Income-tax Act provide for 
imposition of penalty on contumacious or 
fraudulent assessees. Penalty is in addition to 
income-tax, if any, determined as payable by 
the assessee, Tax and penalty like tax and 
interest are distinct rad different concepts 
under the Indian Income-tax Act. The 
word “assessment” -could cover penalty pro- 
ceedings if it is used to denote the whole 
p ure for imposing: liability on the tax 

yer as happened in Abraham’s case ( 
961 SC 609). (supra). Penalty is within as- 
sessment procéedings just as tax is within 
assessment pro gs when the relevant 
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Act by. substantive charging’ provision levies 
tax as wel] as penalty.. 


24. Penalty is not merely sanction. It 


is not merely adjunct to assessment. It is not 


merely consequential to assessment. It is not 
merely machinery. Penalty is in addition to 
tax and is a liability under the Act. Refe- 
rence may be made to Section 28 of the 
Indian Income-tax Act, 1922 where penalty is 
provided for concealment of income. Penalty 
is in addition to the amount of income-tax. 
This Court in Jain Brothers v. Union of India 
77 ITR 107 = (AIR 1970 SC 778) said that 
penalty is not a continuation of assessment 
proceedings and that penalty partakes of the 
character of additional tax, 

25. The Federal Court in Chatturam 
v. Commr. of Income-tax, Bihar 15 ITR 302 
= (AIR 1947 FC 82) said that liability does 
not depend on assessment. There must be 
a gas Senge to create liability. There 
must be first a liability created by the Act. 
Second, the Act must provide for assessment. 
Third, the Act must provide for enforcement 
of the taxing provisions. The mere fact that 
there is machinery for assessment, collection 
and enforcement of tax and penalty in the 
State Act does not mean that the provision 
for pee in the State Act is treated as 
penalty under the Central Act. The meaning 
of penalty under the Central Act cannot 
be enlarged by the provisions of machinery 
of the State Act incorporated for working out 
the Central Act, 

26. This Court in State of Tamil 
Nadu v. K. A. Ramudu Chettiar and Co. AIR 
1973 SC 2230 = (1973 Tax LR 2420) said 
that the power to enhance assessment which 
was contained in the Madras Act of 1959 
though such power was not available under 
the 1939 Act would be available in respect of 
assessment under tha Central Act. Enhance- 
ment of assessment is in the process of as- 
sessment, It is a procedural power. The 
liability to tax is created by e statute. 
Therefore, when the power to assess is at- l 
tracted a fortiori, enhancement is within the 
power. 


27. For the foregoing reasons, we are 


. of opinion that the provision in the State Act 


imposing penalty for non-payment of in- 
come-tax (sic) (Sales-taxP) within the prescrib- 
ed time is not attracted to impose penalty on 
dealers under the Central Act in respect of 
tax and penalty payable under the Central 
Act. There is no lack of sanction for vay- 
ment of tax. Any dealer who would not com- 
ply with the provisions for payment of tax 
would be subjected to recovery proceedings 
under the Public Demands Recovery Act. A 
penalty is a statutory liability. The Central 
Act contains specific provisions for penalty. 
Those are ,the only he iong for penalty 
available against the dealers under the Cent- 
ral Act. Each State Sales Tax Act. contains 
provisions for penalties. These provisions in 
some cases are also for faflure to submit re- 
turn or failure to register. It is rightly said 
that those provisions cannot apply to dealers 
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under the Central Act because the Central 
Act makes similar provisions. The Central 
Act is. self-contained code which by ae 
ing section creates liability for tax.and whi 
by other. sections creates a liability for penal- 
ty and imposes penalty, Section 9 (2) of the 

entral Act creates the State authorities as 
agencies to carry out the assessment, re- 
assessment, collection and enforcement of tax 
and penalty payable by a dealer under the 
Act. 


28. For these reasons the ap of 
M/s Khemka and Co. is ted. e ans- 
wer to the reference by the High Court is 
discharged. The question is answered in the 
tive, viz., that the Tribunal was wrong 
olding that penalty could be levied under 

Section 16° (4). of the Bombay Sales Tax Act 
1958, The appeal of the State of Mysore 
in Civil Appeal No. 2118 of 1970 is dismiss- 

The appellant will be entitled to costs 
in Civil Appeal No. 2089 of 1969. In view 
of the fact that in Civil Appeal No. 2118 of 
1970 the High Court made no order as to 
costs, the parties will pay and bear their own 
costs. : 


ne 
m 


: BEG, J. (concurring with Ray C. J. 
(Majority view):— 29. Civil Appeal No. 20 


of 1969 arises out of an assessment order re- ` 


lating to the period of assessment 
from 1-4-1959 to 30-12-1050. The 
order purports to have been made- 
under the Central Sales Tax Act 


of 1956 (hereinafter referred to as the ‘Central 
Act’) and. the assessment year given there 
is 1962-63. The total sales tax was assessed 
at Rs. 44,181.92. In addition, a penalty of 
Rs. 8847.82 was levied for delay in payment. 


The. order passed on. the ap- 
peal to the Assistant . Commissioner 
of Sales Tax shows that the only point 


ressed in the appeal related, to the coy 
levied under Section 16 (4) of the may 
Sales Tax Act of 1958, (heréinafter referr 
to as ‘the Bombay Act of 1953. As the ap- 
xeal was rejected, a revision application was 
filed before the Sales Tax Tribunal, Bombay, 
which also upheld the penalty imposed under 
Section 16 (4) of the Bombay Act of 1958. 
This provision laid down: 


“16. (4) Lf the tax is not paid by any 
dealer within the prescribed time the dealer 
shall pay, by way of penalty in addition to 
the amount of tax, a sum equal to (i) one 
per cent of the amount of tax for each month 
for the first three months after the expiry 
of the prescribed time, and (ii) two and one- 
half per cent for each month subsequent to 
the frst three months as- aforesaid during 
which he continues to make default in the 
payment of the tax. Provided that, where 
the tax has not been paid by any- dealer. 
within the prescribed time but the dealer has 
filed an appeal or an gs papery for revision 
in respect of such tax, 
the appeal or the application for revision may 
direct that the penalty in respect of any 
period shall be paid at such rate as it may, 


‘a penalty of Rs. 10,104.86 


nue, or 


e authority hearing . 


ALR. 
think fit, the rate being not less than one 
per cent and not more than two and one half 
per cent, of the amount of tax for each 
month.” | l 
30. The High Court had, upon a re- 
ference to it, decided in favour -of the De- 
partment the question framed as follows: 
“Whether having regard to the facts and 
circumstances of the present case, which is 
under the Central Sales Tax Act, 1956, the 
Tribunal was justified in`lew in holding that 


penalty could’ be levied under Section 16 (4) ` 


of the Bombay Sales Tax Act, 1953?” 
In the appeal now before us by special leave 
it has been contended for the assessee that 
the penalty was levied without jurisdiction as 
it was not warranted by the provisions of Sec- 
tion 9 (2) of the.Central Act, 1956. 

öl. 
arises out of an assessment order relating to 
the assessment year 1964-65 under the Cent- 
ral Act for-a sum of Rs. 14,332.80 np. and 

i ps. levied for de- 

t in the payment of penalty imposed under 
Section 13 of thə Mysore Sales Tax Act of 
1957, (hereinafter referred to as ‘the, Mysore 
Act’), which was assumed to be applicable 
by reason of Section 9 (8) of the Central Act. 
The relevant provision of the Mysore Act 
lays down: - ts. i 
“Payment and recovery of tax:— 

(1) The tax uider this Act, shalk be paid 
in such manner and in such instalments, if 
any and within such time, as may be. pre- 


scribed. 
. (2) If default is made in making pay- 
ment in accordance with sub-section (1): 

- (i) the whole of the amount outstanding 
on the date of default shall become immedia- 


tely due and shall be a charge 
-perties of the : oe 


erson or persons Hable to 
e tax under this Act; A Ls #4 
(ii) the person or persons liable to pay 
the tax under this Act shall pay a 
a i pay a penalty 
(a) one per cent of the amount of tax re- 
maining Tp iE for each month for the first 
three months, after the expiry of the time 
prescribed under sub-section (1) and 
. (b) two and one-half per cent of such 
amount for each month subsequent to the first 
RA = aforesai . 

) Any assess or any other 
amount due under this Act from s dealer. 
mny without prejudice to any other mode of 
collection, be recovered— ` 

(a) as if it were an arrear of.land reve- 


(b) on application to any Magistrate, b 
such Magistrate as if it were a a mnd 
by him. ......... ý 

31-A. In this case, the Commerciał 
Tax Officer, Raichur, filed application under 
Section 13 (3) (b), of the Mysore Act before 
the Munsif Magistrate of Raichur for re 
covery of the sum due as penalty as if it was 
a fine imposed by the Court. The Munsif 
Magistrate having issued a distress warrant 
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+ 
we 
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for recovery of this sum, the assessee had 


applied to the High Court under Section 18 
(4) of the Mysore Act which reads as follows: 


“The High Court may either suo motu 


or on an application by. the Commissioner or.. 


any person agerieved by the order revise an 
order made by a Magistrate under clause (by 
of sub-section (8)”. na 
Thereafter, the assessee filed a Writ Petition 
which was heard: together with the Sales Tax 
Revision petition. e High Court had allow- 
e assessee’s claim that the levy of penal 
ty was ultra vires. The State of Mysore had, 
erefore, come up in appeal by special leave 
to this Court. l 
32. I have had the advantage of go- 
ing through the judgments of the learned 
Chief Justice and my learned brother Mathew. 
Even if I was of the apoioa that two views- 
on an interpretation of Section 9 (2) of the 
Central Act are equally well entertainable, as 
one could on a mere reading of Sec- 
tion 9 (2) of the Central Act only, I would, 
with great respect preter the view edopted 
by the learned Chief Justice on the principle 
that the assessee must get the benefit of 
such uncertainty. It, however, seems to me, 
on a careful consideration of the two possible 
views, that reasons for accepting the conten- 
tions on behalf of the assessee are quite com- 
pelling and decisive, I, therefore, proceed 
to state these shortly. 


33. So far as the case from Bombay 
is concerned, I find that Section 76 (a) of the 
Bombay Sales Tax Act of 1959 (hereinafter 
referred to as “the Bombay Act of 1959’), re- 
peals the Bombay -Act of 1958. S. 16 of the 
Bombay Act of 1959 refers to an entirely 
different subject matter. - Provisions relating 
to penalties are contained in Section 36 to 
Section 38 of the Bombay Act of 1959, which 
have been amended from time to time, In 
any case, there was no provision at the ime 
when the assessment order was made, for im- 
position of any penalty under Section 16 (4) 
of the Bombay Act of 1958, which the Sales 
Tax authorities and the High Court sought to 
utilize to fustify the penalty imposed. 


34. Relyiùg upon the principles in- 
dicated this Court in Re Delhi Laws Act 
(1912), 1951 SCR 747 = (AIR 1951 SC 332) 
I think one could say that in 1956 the Parlia- 
ment could not have applied its mind to pro- 
visions which came. into existence afterwards. 
It could not, therefore, have incorporated them 
by referenca as parts of a procedure applic- 
able to assessments which took place after 
1959 when the Bombay Act of 1958 was re- 
pealed. At the-time of the passing of the 
Central Act, the relevant statute in existence 
in Bombay was the Bombay Act of 1958. 
But, Section 16 (4) of the Bombay Act of 
1953 under which the Sales Tax authorities 

urported to ‘act, did not exist on the statute 
back at the time of assessment. Unless we 
assume that Section 9 (2) of the Central Act, 
by a necessary implication, authorises the 


State Legislatures to go on imposing such 


Khémka & Co. v. State of Maharashtra (Beg }.) [Prs. 81-37] 


35: 
"of “1957, 
carrying the theory of referential legislation 


‘State Legislatures to impose liabilities in the 


leviable. 
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penalties for such breaches of duty as it 
pleases them to lay down on behalf of Parlia- 
ment, subsequently enacted -provisions 
State enactments would not be available, 

~ T-also find from the Mysore Act 
that Section 18 of the Act was en- 
tirely re-cast in 1958. It would, I think be 





too faf -to assume .that Section 9 (2) of the 
Central -Act 1956, purported to authorise the 


nature of additional tax or penalties leavin 
their rates and conditions for their imposition 
also to be determined b 
tures as and when the 


in the same State, at different times. A 


= (AIR 1951 SC 382) (supra) as no guide 
Ines are given in Section 9 (2) about the 
conditions, or extent of enalties 

If such a power was r con- 
ferred would it not amount to an abdication 


of an essential legislative function with res- 


natur 


say th 


own maxim applicable in such cases is: 
ut res magis valeat quam pereat, 
36. It is evident from Section 16 (4) 
of the Bombay Act of 1958 that there is a 
ticwar percentage of the amount of tax 
evied which is prescribed as bite to be 
paid as- an “addition to the amount of tax for 
every month after the expiry of the prescribed 
period of default”. In other words, it is a 
liability in the nature of an additional or 
penal tax. Section 18 (8) (b) of the Mysore 
Act also makes it clear t, on an applica- 
tion made to the Magistrate, such as the one 
made in the case which has come up before 
us from Mysore, the ye | may be equated 
with a fine. Section 68 of the Bombay Act 
of 1959 speaks of certain “offences and. 
penalties”. Indeed, Chapter 8 of that Act is 
itself headed ag “Offences and Penalties”. 


37. `- On a consideration of the provi- 
sions mentioned above, it seems to me to be 
nar that whatever may be the objects of 

vying a penalty, its imposition gives rise 
to a substantive Hability' which can be view- 
ed either as. an additional tax or as a fine 
for the infringement of the law. The machi- 
nery or procedure for its realization comes 


1558 S.C. [Prs. 87-41] Khemka & Co. v. State of Maharashtra (Beg J.) 


into operation after its imposition. In any case 
it is an imposition of a liability 
which is comparable to’ a punishment for 
the commission of an offence. It is a well 
settled canon of construction of statues that 
neither a pecuniary liability can be imposed 
nor an offence created by mere implication. 
It may be debatable whether a particular 


procedural rovision creates a- sub- 
stantive right or liability. But, I 
do not i t the imposition 


of pecuniary liability, which takes the form 
of a penalty or fine for a breach of a legal 
obligation, can be relegated to the region of 
mere procedure and machinery for the 
realization of tax. It is more than that. Such 
liabilties must be created by clear, unambig- 
ous, and express enactment. The language 
used should leave no serious doubts about 
its effect so that the persons who are to be 


subjected to such a liability for the infringe- | 


ment of law are not left in a state of un- 
certainty as to what their duties or liabilities 
are. This is an essential requirement of a 
good government of laws. It is implied in 


e constitutional mandate found in Article’ 


265 of our Constitution: | 


“No tax shall be levied or collected ex- 
cept by authority of law”. 


38. It was 
State that Section 9 2) of the Central Act 
contains an express reterence to provisions 
relating to, inter ape “refunds, rebates, penal- 
ties, compounding of offences”. Relying upon 
these words in the last part of Sec. 9 () of 
the Act, it was urged that there is no manner 
of doubt that the penalties leivable under 
the State law can be utilised for the purpose 
i nE the tax liabilities under the Cent- 

ct, 


39. Section 9 of the Central Act it- 
self: has undergone sev amendments. In 
1956, it stood as follows: 

“9, (1) -The tax payee by any dealer 
under this Act shall be levied and collected 
in the appropriate State by the Government 
of India in the manner provided in sub-sec- 
tion (2). i os . 

(2)-The authorities for the time being 
empowered to assess, collect and enforce pay- 
ment of any. tax under the general Sales Tax 
law of the appropriate State shall, on behalf 
of the Government of India and subject to 
any rules made under this Act, assess, collect 
and enforce-payment of any tax payable by a 
dealer under this Act in the same manner as 
the tax on the sale’or purchase of goods under 
the general Sales Tax law of the State is 
assessed, paid and collected; and for this pur- 
pose they may exercise all or any of the 

wers they have under the general Sales Tax 
aw of the State; and the provisions of such 
law, including provisions relating to returns, 
appeals, reviews, revisions, references, penal- 
ties and compounding of offences. shall 

apply accordingly. ee 
l (8) The proceeds (reduced.by the cost.of 
collection) in any financial year of any tax 


‘ed by it; and the 


argued on behalf of the ` 


. should have register 
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levied and collected under this Ac in any 
State on behalf of the Government of India 
shall, except in so far as E faa repre- 
sent proceeds attributable to Union territories, 
be assigned to that State and shall be retain- 
roceeds attributable to 
Union territories s form part of the Con- 
solidated Fund of India.” 

40. It was amended by Act 31 of 
1958 and Act 29 of 1969 and Act 861 of 
1972. - We are only concerned here with the 
amendment by Act 31 of 1958 because this 
Act introduced the provisions which were in 
operation at the’ time when the assessment 
orders under consideration were made. 

. | Section 6 of the Central Sales 
Tax Second Amendment Act 81 of 1958 
changed Section 9 (2) and (8) and introduced 
sub-section (4). These provisions read as 
me a val -— i 

é e penalty imposed upon any 
dealer under Section 10-A shall be collected 
by the Government of India in the manner 
provided in sub-section (8): 

(a) in the case of an offence ilig 
under clause (b) or clause (d) of Section 10, 
in the State in which the person purchasing 
the goods obtained the form prescribed for 
the purposes of clause (a) of sub-section (4) 
of Section 8 in connection with the purchase 
of such goods; 

) in the case of an offence falling 
under clause (c) of Section 10, in the State 
in which the person purchasing the’ goods 
himself if the oftence 
had not been committed.. | 

(8) The authorities for the time being 
empowered to assess, collect and enforce pay- 
ment of any tax under the gen Sales-tax 
law of the appropriate State shall, on behalf 
of the Government of India and subject to 
any rules made under this Act, assess, col- 
lect and enforce payment of any tax, in- 
cluding any penalty, payable by a dealer 
under this Act in the same manner as the 
tax on the sale or purchase of goods under the 
general Sales tax law of the State is assessed, 
paid and ‘collected; and for this purpose they 
may exercise or any of the powers they 
have under the general Sales-tax law of the 
State; and the provisions of each law, includ- 
ing provisions relating to returns, appeals, re- 
views, revisions cr sah naaalis and 
ees F offences, shall apply accord- 
in y: a . 

Provided that if in any State or part 
thereof there is no general Sales-tax law in 
force, the Centra] Government may, by rules 
made in this behalf, make necessary provi- 
sion for all:or any of the matters specified 
in this sub-section and such rules may pro- 
vide that a breach of any rule shall be punish- 
able with fine which may extend to five 
hundred rupees; and where the offence is 
a continuing offence, with a daily fine which 
may extend to fifty rupees for every day 
during which the offence continues, 

_ (4) The proceeds in any financial year of 
any tax including any penalty, levied and 
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collected under this Act in any State tes 

a Union territory) on of the 
Government of India shall be assigned to 
that State and shall be retained by it; and the 

roceeds attributable to Union territories 
ae part of the Consolidated. Fund of 
India”. 

42, Tt will be seen that Section 9 (D) 
of the Central Act 1956- provided only for 
“the manner” of levy and assessment as pro- 
vided in Section 9 si Again, the ‘new 
Section 9 (2), introdu by Act 31 of 1958, 
empowered the Government of India o 
“to collect” the penalties mentioned in Sec- 
tion 10A’ of this Act “in the manner” laid 
down in Section 9 (8). It is clear that Sec- 
tion 10, relating to the penalties provided by 
the Central Act, was meant for penalties b 
way of imprisonment and fine: Section 10 
provided only for levy of certain penalties at 
the rate specified there in lieu of prosecu- 
tions under Section 10. This is the only kind 
of penalty. which was enforceable by the 
procedure laid down in Section 9 (8) of the 
Act as it stood after the 1958 amendment. 
Section 9 (2), after the Act 31 of 1958, also 
makes it clear that Section 9(3), which cor- 
responded to the earlier Section 9 (2) of the 
1956 Act only lays down “the manner” of this 
“collection” of tax or penalty, In other words, 
Section 9 (2) of the Act, as it stood after 1958, 
did not provide for an imposition of a penal- 
ty as a substantive pecuniary liability or tax. 
It only authorised collection of penalty in the 
manner as laid dawn in Section 19 (8) of the 
Central Act as it stood after 1958. The im- 

sition of a penalty was regulated exclusive- 
by Section 10A of the Central Act and 
not any provision of the State Act. 

43. Tt has to be remembered that 
Section 9 (2) of the 1956 Act, which corres- 

nds to Section 9 (8) after 1958, begins with: 
subject to the other provisions o 
and the rules made thereunder, the authori- 


tax under the general Sales Tax law of T 


the powers of the State 
limit- 


ed by 


“for this purpose”. In other words, they are 
not authorised to collect dues for purposes 
extraneous to the Central Act. We may then 
go to the last part of Section 9 (2) of the 
956 Act, which is strongly relied upon on 
behalf of the States concerned, to urge that 
the State provisions relating not merely to 
collection of taxes but imposition of penalties 
are incorporated by reference into the vrovi- 
sions of the Central Act. In this debatable 
area, I think the true meaning can only be 
found by considering the provisions as a 
whole. The context of the whole Sales-tax 
law of the State as well as that of the law 


this Act - 
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contained in the. Central Act must he: takeu 
into account. | oa 

. 44, - After considering the provisions 
of the.Central Act as well as the State Acts 
relating to penalties, one is irresistibly driven 
to the conclusion that provisions relating to 
penalties are ial specific provisions 
in each Act, ey are not part of “the gene- 
ral Sales Tax law” of either the State or of 
the Union. If the provisions relating to 
penalties, such as those found in the Central 
Act and the State Acts, are really special pro- 
visions which can be invoked in the special 
circumstances given in each statute, we must 
interpret the reference to penalties in the 
concluding portion of Section 9 (2), preceding 
the proviso, to relate only to the special pro- 
visions relating to penalties provided for spe- 
cifically in the Central Act. 

- 45. I think that the maxim of mter- 
pretation. to apply here is: “Expressio Unius: 
exclusio alterius”. This is explained as tollows 
in Maxwell on the Interpretation of Statutes 
(12th Edn. p. 293): 

aoe rule usually known in the form 
of this Latin Maxim, mention of one or more 
things of a particular class may be regarded 
as silently excluding all other members of 
the class; expressum facit cessare tacitum”. 

46. No doubt this maxim has been 
described as “a useful servant but a dange- 
rous master’. I can, however, think 
of no kind of case more apt for its application 
than the one before us. As the Privy Council 
said long ago, with regard to a statute pur- 


porting to impose a rharge in 
Oriental Bank Corporation v. Wripat 
(1880) 5 AC 842 at ». 856 at 


in such a case, the rule to be applied is “that 
the intention to impose a charge upon the 
subject, must be shown by clear aaa unam- 
biguous language”. If the language leaves 
room for coming to the conclusion that only 
penalties specified in the Centra] Act are 
enforceable by the machinery for ‘enforce- 
ment of liability under the general Sales Tax 
law of a State, I think that the legislative 
intent could safely be presumed to be to 
confine penalties mentioned in the conclud- 
ing part of 5. 9 (2) to only those mentioned 
specifically in the Central Act. 


47. For the reasons given above, I 
respectfully concur with the opinion express- 
ed and the orders proposed by My Lord the 
Chief Justice. 

MATHEW J. (om bebalf of himself and 
Chandrachud J.) (Minority view): 

_ 48. We take up for consideration 
Civil Appeal No. 2089 of 1969 and the deci- 
sion there will govern the decision of Civil 
Appeal No. 2118 (NT) of 1970. 

_ 49." The question for consider=tivn in 
Civil Appeal No. 2089 of 1969 is, whether 
upon a correct construction of Section 9 af 
the Central Sales Tax Act (hereinafter re- 
ferred: to as the ‘Central Act’), it was ver- 
missible for the Sales Tax Officer in questicn 
to invoke the provisions of Section 18 (4) of 
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the Bombay Sales Tax Act for. i 

enalty for failure by the dealer to pay the 
Sales Tax payable under the Central Act 
within the prescribed time. The High Court 
of Bombay held that the Sales Tax Officer 
had power to impose the penalty under that 
section- and the question in this appeal is 
whether the High Court was right. ` -> 


- 50.  ° Section 9 of the Central’ Act, in 
its present form, was introduced in 1969 with 
retrospective effect from the date of the Act. 
Heese nie provides that the tax payable 
by any dé 


by the Government of India-and the tax so 
levied shall be collected by that Government 
in accordance with the provisions of sub-sec- 
tion (2); and sub-section @) says: ere 


omitted, See para 2-A for text-of the section) , 


5L. Section 16 of the Bombay Sales 
‘Tax Act provides for payment and recovery 
of tax. .Sub-section of the section says 
that the tax shall be paid in the manner there- 
inafter provided at such intervals‘ as may be 
prescribed. Sub-section (2) states that before 
any registered dealer furnishes the returns, he 
shall, in the prescribed- manner, pay into a 
Government treasury the full amount of the 
tax due from: him according to such returns. 


Sub-section (8) provine that before any re~ 


gistered dealer hes a revised return 
which shows a greater amount of tax to be 
due than was. payable in accordance with 
the original retumi, he shall pay into a Gov- 
ernment treasury the extra amount of the 
tax. Sub-section. (4) states that if the tax is 
not paid by any dealer within the prescribed 
_ time, the dealer shall pay, a alty in addi- 
tion to the amount of tax and sub-section (6) 
enables the realization of tax -and -penalty 
as an arrear of land revenue. — i 
«BS A careful analysis of Section 9 
(2) of the Central Act would show that the 
authorities empowered to assess, re-assess, 
collect and enforce parien. of tax payable 
under the general es Tax law of the 
appropriate State shall assess, re-assess. col- 
lect- and enforce payment.of tax including 
any penalties payable by a deal 
Central Act as if the tax or penalty payable 
by a dealer under. that Act (Central Act) is 
a tax or penalty payable under the general 
Sales Tax law of the State ‘and fcr that 
purpose, the authorities may: exercise all ot 
any of the powers ag have 
general Sales Tax law of the State. 


BS. In effect, what Section 9 (2) says 
is that Sales Tax and penalties payable by a 
dealer under the Central Act are deemed to 
be Sales Tax and penalties ight under the 

eneral Sales Tax law of the State and the 

ales Tax: authorities of the State can ex- 
arcise or- any of the powers they have 
under the general Sales Tax law of the State 
for the purpose of assessment, re- 
assessment, collection and: for  enforc- 
ing payment of that 


er under the Act ‘on Sales of: 
oods effected: by him in the course of - 
ter-State trade or commerce shall be levied. 


er under the . 


under the- 


tox. So if 


A.LR. 


the Sales Tax authorities of a State have 
power, when enforcing payment of Sales Tax! 
payable under the general Sales Tax law of 

e State, to impose penalty for P 
of tax within the prescribed time, they will 
have a like power ‘to impose penalty for en- 
forcing payment of the tax payable under the 
Central Act within the time prescribed. It 
was not necessary that power to impose penal-: 
ty for enforcing the payment of tax payable 
by a dealer under the Central Act, should 
have been specifically provided in' or con- 
ferred separately by the sub-section upon the 
Sales Tax authorities of the State, because,’ 


the power to enforce payment of tax payable - 


under the. Central Act in the same manner 
as the power to enforce tax payable under 
the general Sales Tax law of the State hag 
been given by it. -As the power-to impose 
penalty is specifically provided for in Sec’ 
tion 18 of the Bombay Sales Tax Act for 


enforcing .payment of tax payable under it,! 


it is unnecessary to. speculate whether. but for 
the express provision in that Act, a power to 
impose penalty for enforcement of tax pay- 
able under that Act would have been implied. 
The object of the provision for the imposition 
of penalty in Sec. 16 of the Bombay Sales! 
Tax Act is to provide a stimulant to the 





dealer to observe the mandate of the section! 
directing the payment of the tax within the 


paed time. In other words, the provision 


tor imposition of penalty in Section 16 of 


the Bombay. Sales Tax Act facilitates the .col- | 
lection of tax as it is a sanction for non-ob-| 


servance of the duty to pay the tax within; 


the prescribed time. It operates as a deter. 
rent against the commission of breach ‘of 
that duty, and is a means to enforce the pay- 
ment of tax within the time prescribed. 
(AIR 


54. In (1981) 2.SCR 765 = 
1961 SC 609) this Court was.concerned with 
the question whether the appellant before the 


Court who was carrying on business in food- 


grains in- partnership with another person 
was liable to a penalty for submitting the 
retums of the income of the firm even after 
his partner's death. It was found: that, certain 


income of the firm was concealed and the In- 


come-tax Officer not only assessed the firm 
to tax for the suppressed, income but’ also 
imposed penalty for concealing the same. Sec- 
tion 44 of the Indiun Income-tax Act, 1922, 
at the material time stood as follows: i 
' “Where any business... carried on by a 
firm. : .. has been discontinued. . every person 
who. was at the time of such discontinuance 
.. a partner of such firm, shall in respect 
of the income, profits and. gain of the firm 
ea ene and severally liable .to assessment 
under Chapter IV for the amount of tax pay- 
able and all the provisions: of Chapter IV 
shall, so far as may be, apply to any such 
assessment.” . 

It was contended for the assessee that a pro- 
ceeding for imposition of penalty and a pro- 
ceeding for assessment ap Income-tax were 
distinct, that although Section 44 may be re- 
sorted to for assessing tax due and: payable 
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by a firm which has discontinued, an order 


imposing penalty. under Section 28 cannot, by 
re ae S. 44, 


be passed..The Court said 
that ay. “is imposable as a of the 
Sacunie r assessment of tax lia a The 
Court quoted with approval the fo 
‘observations of Subba Rao, C. J. iw Mared 


Krishna Reddy v. Income-tax Officer, Tenali 
S1 ITR 678 = (AIR 1957 Andh Pra 868): 


“ ...The defaults enumerated therein 
(in Section 28) relate to the process of assess- 
ment. Section 28, therfore, is a provision en- 
acted for facilitating the proper assessment of 
taxable income and can properly ‘be said to 
apply, to an assessment made: under Chap- 
ter IV....” i 


The ratio of the decision is that penalty . is 
imposed as part of the machinery for assess- 
ment of tax and that the power to assess 
would include the power to impose penalty 
for the effective exercise of the Powe to as- 
sess. It is a general principle’of law that all 
powers which are necessary and appropriate 
to effectuate the main grant of power will 
be implied. Just as the provision’ for im- 
sition of penalty: under Section 28 of the 
come-tax Act, 1922 facilitated the collection 
of tax, as Subba, ‘Rao, C. J. has said and is 
imposable as part of the machinery for assegs- 
ment of income tax, so also the provision for 
enalty under Section 16 of the Bombay 
ales Tax Act: for Linde odie of Sales Tax 
within the time p ed would facilitate 
the collection of tax and is part of the machi- 
nery for enforcing payment of tax. 


5S. In (1961) 8 SCR 928 = (AIR 
1961 SC 1265), the Income-tax Officer in 
guste found that the books of account of 
the respondent were unreliable and after as- 
sessing 
ed notice to the respondent on. December 22, 
1949, under Section 40 of the Hyderabad In- 
- come-tax Act to show cause why pan 
should not be levied in addition to the tax, 
and, by an order dated 31-1-1951 directed 
ee of the penalty. The State of Hydera- 
d merged with the Indian Union during the 
pendency of the proceedings before the In. 
come-tax Officer and by Section 13 of the 
Finance Act, 1950, the Hyderabad Income- 
tax Act ceased to have affect from April 1, 
1950, but the operation of that Act in respect 
of pes assessment and collection’ of income 
tax and super-tax in respect of the period prior 
thereto for which liability to income-tax 
should not be imposed under the Indian In- 


come-tax Act was saved. One question before’ - 


this Court was whether the Income-tax Offi- 
cer had power on October 31; 1951 to im- 
poss penalty under Section 40 (1) of the 

yderabad Income-tax Act. The Court held 
that the power of the Income-tax Officer to 
impose penalty under Section 40 (1) of the 
Hyderabad Income-tax Act in respect of the 
years preceding the date of the repeal of that 
Act was not lost because by Section 18 of 
the Finance Act, 1950, the operation of the 
Hyderabad Act in respect of levv. assessment 


`~ impo the penalty could be 
et oe 


the income for the year 1946-47, issu- . 
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and collection of income-tax and super-tax 
in respect of the period prior to April 1, 1951 
was saved and therefore tha gs for 
continued 

r the enactment of Section 13 (1) 
of the Indian Finance Act, 1950. 


56. Thoe real significance of the ruling 
for the point under consideration here is that 
at the time when the penalty was imposed, 


the only provisions of the Hyderabad Income- 
tax Act which survived the repeal were those 
relating to levy, assessment and collec- 
tion of income-tax and super-tax in respect 
of the period prior to April 1, 1951 and un- 
less the power to impose the penalty was. 
included which the power to levy, assess, or 
collect the tax, the. imposition of penalty 
would have been ultra vires the power of the 


` 


Income-tax Officer. 


. 3% In 27 STC 118 = (AIR 1970 SC 
1672), the question was whether a dealer 
under.the Central Act would claim the bene- 
fit of Section 18-(8) of the Orissa Sales Tax 
Act, 1947, which provided that rebate of one 
Dor cent on the amount of tax payable by a . 

ealer shall be allowed if such a tax is paid 
by the dealer on or before the due date of 


‘payment, by virtue of Sec. 9 (8) (as it stood 


then) of the Central Act. is Court said 
that the rebate was ‘offered to facilitate, ex- 
pedite and stimulate the collection of tax 
was part of the process of collection and 
that the ‘appellant dealer who paid the tax 
on the due date was entitled to the rebate. 


58. If rebate can be given on the 
basis that it would facilitate, expedite and - 
stimulate the collection of tax" we see no- 
reason way a penalty cannot be imposed to 
expedite, facilitate and stimulate the collec- 
tion of tax and as part of the process of 
collection. It is said that penalty is the im- 
position of a liability and is substantive in 
character w rebate is a concession and 
is part of the procedure. We are. not clear 
whether this is a distinction at all. Pay- 
ment of rebate is a liability from the point of 
view of the Revenue, Cougs it is concession 
from the point of view of the assessee. If 
penalty fot evy of money on an assessee, re- 

l payment of money to an assessee. 
What then is the difference? Nobody has yet 
succeeded in ous the precise line bétween 
a procedural and substantive provision and in 

case we do not think we are required to 
do so for the simple reason that we are only 
concerned with the question whether for the 
Purpose of enforcing the payment of tax pay- 
able under the Central Act, the authorities of 
the State can exercise al] the powers they have 
under the general Sales Tas lay of the State 


whether one characterizes them ‘as procedural 
or su tive. - 


59. It is difficult to imagine that 
Parliament, when it enacted Section 9 (2) of 
the Central Act and ado the m ery 
ne Seg ve W 2 fhe Stale HE 
entor payment of tax able under the 
Central yes did not want eal of the sanc- 
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‘tion of penalty for enforcing the payment of 
it which He wena Sales Tax law of the 


State provides for enforcing payment of tax 
due under that law. We fad it difficult to 
hold that Parliament invested the State au- 
thorities with power to assess, re-assess, col- 
lect and enforce payment of tax payable 
under the Central Act as if the tax is tax Pay. 
able under the general Sales Tax law of the 
State, but denuded them of their power to 
invoke the provision in the general Sales Tax 


law of the State or imposition 
of penalty for enforcing payment of 
the tax payable thereunder, as that is an 


effective means to the enforcement of pay- 
ment of tax within the prescribed time. 


60. It was contended that only the 
alties expressly provided for in the Central 


ct could ‘be imposed by the Sales Tax au- ` 


thorities of the State by employing the 
machinery for collection of tax under the 
general Sales Tax law of the State and that 
no penalty which is not provided for by the 
Central Act could be imposed by the State 
_ authorities. In this connection, the appel- 
lant placed great reliance upon’ the decision 
of a Division Bench of the. Calcutta High 
Court in Mohan Lal Chokhany v. The Com- 
mercial Tax Officer 28 STC 367 = (1971 Tax 
LR 1213) (Cal). The question there was whe- 
ther | ty can be imposed for failure to 
submit the retum by a dealer under the Cent- 
ral Act though only the eral Sales Tax 
law of the State provided. for it. The Court 
came to the conclusion that no penalty can 
~ be imposed.: . For doing so, the Court said: 
firstly, that by Section 9 (2) of the Central 
Act, the whole machinery provided in the 
eneral Sales Tax law of the State has not 
een incorporated in the Central Act; second- 
ly, that the authorities for the time being em- 
owered to assess, re-assess, collect en- 
orce payment of any tax under the general 
Sales Tax law of the appropriate State are 
only so empowered “on be of the Govern- 
ment of India” suggesting thereby 
that the Government of India is to be the 
principal and the State only the agent and 
that the agent can have no greater power 

‘than the principal himself, so that if 
i E Prd 
se ty or 
velayed submission of 
State, “on behalf of the 
India”, cannot impose such penalty; 
that Sec. 9 (2) only of penalty peyet e 
under “this Act” (Central Act) and not of any 
penalty payable under the State law; tag he 
t the power of State authorities is quali- 


fied b e words “as if the tax or alty 
payable by such a dealer under this Act is a 
tax or penalty payable under the general 


e State”, that this is the 
provision and can deem no more 
than ‘what it says, namely, that the “penalty 
payable under this (Central) Act”, and not 
any other ty, will eemed ‘as i 

payable under the general Sales Tax law of 
the State; and, fi , that the expressions in 


Sales tax law of 
deemin 
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Section 9 (2) of the Central Act “for this pur- 
pose. they may exercise all or -any of the 
powers they have under the general Sales Tax 
law of .the State” are Aminn words, viz., for 
the enforcement of tax and the penalties 
specified in the Central Act. 


61. We do not understand how the 
analogy of principal and agent has ‘any rels- 
vance in this context. If the power of’ en- 
forcement of payment of tax payable under 
the Central Act conferred on the authorities 
of the State would include the power to im. 
pose penalties provided in the general Sales 
Tax law of the State, there is an end of the 
maiter. The whole ey in the reasoning 
of the High Court is the assumption that 
only the penalties provided in the Central 
Act can be imposed y the authorities by us- 
ing the machinery of the Sales Tax law of the 
State as they alone are specifically mentioned 
in Section 9 (2) and in Teorin what are the 

owers actually conferred by the words “en- 

rce payment of ‘tax...... as if the tax.... 
payable by such a dealer under this Act is a 
tax . payable under the general Sales 
Tax law of the State”, in the sub-section. 


owt >s o 


j epre- 
sentin chasing any class of goods 
that e goods of such class are covered by 
his certificate of registration; (c) not being a 
registered dealer, falsely representing when 
Pore goods in the course of inter-State 


purposes . 
(83) of Section 8, ee without reasonable . 
o 


excuse to’ make use the goods for any 
such purpose; {e) having in his possession 
any form prescribed for the purpose ef sub- 
section (4) of Section 8 which has not been 
obtained im im accordance with the 
provisions of the Act or any rules made there- 
under; and (f) collecting any amount by way 
of tax in contravention of provisions con- 
tained in Section 9A. When a person comes 
within any of these six grounds he shall be 
punishable with simple imprisonment which 
may extend to six months or with fine or 
with both and when the offence is a con- 
tinuing offence, with a daily fine which may 
extend to Rs. 59 per day during which the 
offence continued. 


63. . Sub-section (1) of Section 10A 
des that if person purchasing’ goods 

guilty of an o ee andes aa ror 
clause (c) or clanse {d) of Section 10, the au- 
thority who granted to him or, who is com- 
petent to grant to him a certificate of registra- 
tion under the Act may, after giving him a 
reasonable opportunity of being heard, ‘by 


order in writing, impose upon bins bv way - 


af penalty a 


sum not exceeding one-and-a 


yuk 
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half times the tax which would have been 
levied. under sub-section (2) of Section 8 in 
respect of the sale to him of the goods if the 
sale had been a sale falling within that sub- 
section. Sub-section (2) says that penalty im- 
posed upon any dealer under sub-section (1) 
shall be collected by the Government of 
India in the manner provided in sub-section 
(2) of Section 9. 

64. It is clear from Section 9 (2) 
that the penalties which can be imposed by 
the State authorities by virtue of the express 

rovision in it are the penalties provided in 
Section 10 read with Section 10A. The fact 
that Section 9 (2) expressly authorizes the 
Sales Tax authorities of the State to impose 
the penalties payable by a dealer under the 
Central Act E canora the machinery 
of the general Sales Tax law of the State 
does not mean that they have no power to en- 


force payment of tax payable under the 
Central Act by impasing penalty as Sa 
tate. 


in the gea Sales Tax law of the 
we said, by virtue of Sec. 9 (2), the machi- 
nery provided in the general Sales Tax law 
of the appropriate State for assessment, re- 
assessment, collection and enforcement of 
payment of tax payable under the Central 
Act has been adopted and that machinery 
necessarily includes the means and facilities 
provided in that law for the effective exercise 
of the power to assess, re-assess, collect and 
enforce payment of tax; and, therefore, the 
absence of an express provision in the Cent- 
ral Act for imposition of penalty for non-pay- 
ment of tax within the prescribed time wouid 
not indicate that for enforcing payment of 
tax payable under the Central Act, the au- 
thorities of the State have no power to im- 
pose the penalty. When Section 9 (2) says 
that assessment, re-assessment, collection and 
enforcement of payment of tax due under 
the Central Act should be made by the auth- 


orities of the State as if the tax payable under _ 


that Act is tax payable under the general 
Sales tax law of the State and for that pur- 
pose “they may exercise all or any of the 
powers they have under the Sales Tax law of 
the State”, there cam be no manner of doubt 
that if, for enforcing payment of tax due 
under the Sales tax law of the State, they have 
power to impose penalty, they have the same 
power of Imposing penalty for enforcing pay- 
ment of tax payable under the Cen Act. 
The express provision in Section 9 2) enabl- 
ing the imposition of penalties payable under 
the Central Act by the Sales tax authorities 
of the State does not in any way derogate 
from the grant of power to those authorities 
to enforce the payment of tax payable under 
the Central Act as if the tax was payable 
under the general Sales tax law of the State 
and to rce payment of it under the 
machinery of the general Sales Tax law ‘of 
the State. The reason why the Sales Tax 
authorities of the State were given ific 
power under Section 9 (2) to enforce: the 
pennies payable by a dealer under the 

entral Act is that those penalties were not 
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and perhaps could not have been provided 
for in the Sales Tax law of the State. The 
eualties provided -for in Section 10 read with 
Sesion 10A of the Central Act are not for 
the purpose of or in connection with assess- 
ment, re-assessment, collection and enforce- 
ment of payment of tax payable by a dealer 
under the Central Act and could not have 
been imposed by the Sales Tax authorities of 
the State in making assessment, re-assess- 
ment, collection or in enforcing payment of 
the tax payable under the Central Act. 
Therefore, express power had to be conferred 
upon the Sales Tax authorities of the State 
to enforce the penaltiés payable by a dealer 
under the Central Act. This does not mean 
that these authorities have no power to Im- 

ose the penalties provided in the gener 
ales Tax law of the State and which are 
necessary to make power of assessment, re- 
assessment, collection or enforcement of pay- 
ment of tax effective. How could the penal- 
ties have been separately provided for in 
the Central Act when it is seen that the 


Sales Tax authorities of the State were 
given wer to assess, reassess, collect’ 
and orce payment of tax payable under 


the Central Act as if that tax were tax pay- 
able under the general Sales Tax law of the 
State and to exercise all or any of the 
powers they have under the Sales Tax law 
of the State for that purpose? Parliament must 
be presumed to know when it adopted the 
machinery of the general Sales Tax law of 
the State for assessment, re-assessment, collec- 
tion and enforcement of tax payable under 
the Central Act, the existence of the provi- 
sions for imposition of penalty in connection 
with and for the purpose of assessment, re- 
assessment, collection and enforcement of pay- 
ment of tax in the Sales Tax law of the State. 
Therefore, there was no necessity to provide 
separately for penalties in connection there- 
with in the Centra] Act or give express power 
to Sales Tax authorities of tha State for im- 
position of penalties in connection therewith. 

in the process of or for the purpose of 
assessment, reassessment, collection and en- 
forcement of payment of tax payable under 
the Sales Tax law of the State, a penalty 
can be imposed, we do not understand why 
it cannot be imposed in the process of or for 
the purpose of making the assessment, re- 
assessment, collection or enforcement of pay- 
ment of tax payable under the Central Act. 
Is it possible to imagine any reason for 
Paniament to withhold from the Sales tax 
authorities of the State an effective means for 
enforcing the payment of tax payable under 
the Sales Tax law of the State and which is 
specifically provided for in that law for col- 
lection of tax payable under the Central Act? 
We think not. As we said, in the nature and 
the scheme of the Central Act, it was not 
necessary to provide for imposition of penal- 
ty or for the other methods of enforcing the 
payment of tax payable under the Central Act 
since Parliament has adopted the machinery 


provided in the general Sales Tax law of the 
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State as respects enforcement of the tax pay- 
able under the Central Act. 


- 65 The decisions ‘in (1967) 20 STC 
146 Magi; (1968) 22 STC 2? ae 
(1970) 25 STC 489 {Mys} and 30 STC 151. = 
(1972 Tax LR 2419 Pat) relied on py the 
rate con- 


liament could not have wad di by Section 9 
(3) of the Central Act (substan corres~ 


ponding to present Section 9 (2) of the Cent- ` 
ral Act) ales 


a provision the general 
Tax law of the State which was not in exist- 
ence at the time of the enactment of Sec. 9 
(3) has no relevance here. i 


66. The appellant did not contend 
that the provision in question for imposition 
of penalty in the general Sales Tax law of 
the State was not in existence at the relevant 
time and therefore they could not in any 
event have been adopted by S. 9 (2). We do 
not therefore think it oe y or proper to 
consider the question whether Parliament can 
by legislation adopt a State law and the 
future. amendments thereto. 


67. It was argued that the expression 
‘penalties’ occurring in the latter part of Sec- 
tion 9 (2) must refer to the penalties men- 
tioned in the former part of the sub-section, 
namely, penalties payable by a dealer under 
the Central Act. . We see no reason why the 

ression ‘penalties’ in the latter part of the 
sub-section should refer to the penalties pay- 
able by a'dealer under the Central Act at all. 
The expression ‘penalties’ in the latter part of 
the sub-section can only refer to penalties im- 
posable under the general Sales Tax law -of 
_ the State in connection with assessment, re- 
assessment, collection and enforcement of pay- 


‘ ment of tax. The latter part of the sub-sec- ` 


tion only enumerates some of the powers ex- 
ercisable by tha Sales Tax authorities of the 
State to assess, reassess, collect and enforce 
payment of tax payable under the Central 
Act. The ge of the sub-section beginn- 
ing with “and, for this purpose may ex- 
ercise all or any of the powers they ve 
under the general Sales Tax law of the State; 
and the provisions of such law, including pro- 
visions relating to returns, provisional assess- 
ment, advance payment of tax...... appeals, 
reviews, revisions, references, refunds, - 
ties, ” makes it clear that the word 
‘penalties’ occurring therein .can refer only to 
enalties provided in the general Sales Tax 
law of the State. In other words, the ex- 
press mention of the power to impose ‘penal- 
ties’ among the enumerated powers beginning 
i the words “and the 


provisions relating to ........ Prage 
would put it a doubt that: the word 
[en "oniy in the latter part of the sub-section 


a *, p $% 


can only refer to penalties, imposable under 


Mod. Serajuddin v. State of Orissa 


‘and Co. is accepted. 


‘that the Tribunal was wron 
' of the Bombay Sales Tax Act, -1953. 
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the general Sales Tax law of the State in re- 

lation to assessment, reassessment, collection 

and enforcement of payment of tax payable 

thereunder. 

ei .-We hold that. the Sales Tax 
cer was empowered to impose 

poe in Section 16 (4) of the 
es 


payable under the Central Act within the 


cribed l p- 
peal No. 2089 of 1969 and allow Civil Appeal 
ee (NT) .of 1970 without any! de: as 

costs, 


ORDER 
69. In accordance with the opinion 
of the majority, the a 
e answer to the refe- 
rence by the High Court is discharged. The 
estion is answered in the ny on viz. 
in oising ar 

6 


penalty could be levied under Section 
The 


appeal of the State of Mysore in C. A. No. 
2118 of 1970 is dismissed. The appellant 
will be entitled to costs in C. A. No. 2089/ 


1969. In view of the fact that in C. A. No. 
No.. 2118/1970 the High Court made no ` 


order as to costs, the parties will ad 
bear their own costs. pee 


Appeal allowed. 
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l (Note: Where the Judges differ 
in their views, the majority view is 


given first — Ed.) 


A. N. RAY, C. J, H. R. KHANNA, 
K. K. MATHEW, M. H. BEG AND 
Y. V. CHANDRACHUD, JJ. 

Mod. Serajuddin ete, Appel- 
lants v.. The State of Orissa, Respon- 
dent; Misri Lal Jain and M.M.T.C.,, 
Interveners. | ? 


Appeals’ Nos: 697 to 706 of 1973 
and 2063 to 2082 of 1974, D/- 16-4- 
1975. 2 


(A) Central Sales Tax Act (1956). 


S. 5 (1) — Constitution of India, Arti- 
cle 286 (1) (b) — Sale in the course of 


the export — What constitutes — 
Assessee entered mto contracts with 
State Trading Corporation for sale of 
mineral ore—Corporation entered into 
contracts with foreign buyer for sale 
of identical goods purchased by it 


*(S.J.C. Nos. 25 to 44 of 1971 D/- 17- 
9-1973 — Orissa) _. 


 BS/ÆS/B713/715/LGC 


E aca . 
mbay 
the tax 


1 of M/s. Khemka - 


1975 
from assessee — Sales by. assessee to 
corporation, held. were. not in the 


course of export — Hence they were... 


exigible to tax under Central. Sales 
Tax Act. — 

Per majority: (H. R. Khanna, J. Con- 
tra.): The expression “in the course” 
implies not only a period of time during 


which the movement is in progress ` 


but postulates a connected relation. 
Sale in the course of export out of the 
territory of India means- sale taking 
place not only. during the activities 
directed to the end of exportation of 
the goods out of the country but also 
as part of or connected with such 
activities. `. (Para a 
A transaction of sale which is 


preliminary to export of the ere 


dity sold may be regarded as a ses 
for export, but is not necessarily to 

be regarded as one in the course of 
export unless the sale occasions ex- 
port. To occasion export there must 
exist such a bond between the cón- 
tract of sale. and the actual exporta- 


tion that each link is inextricably | 


connected with the one immediately 
preceding it. No single test can be laid 
as decisive for determining that ques- 
tion. Each case must depend upon its 
- facts. Where the sale is effected by 
the seller and the seller is_not con- 
nected with the export which actual- 
ly takes place, it is a sale for export. 
Where the export is the result of sale, 
the export being inextricably linked 
up with sale so that the bond. cannot 
. be dissociated without a breach of 
the obligations arising by statute, con- 
tract, or mutual understanding be- 
tween the parties arising from the 
nature of the transaction, the sale ‘is 
in the course of export. (Case law dis- 
cussed.) BD (Para 18) 


The crucial words in the section 
are that a.sale or purchase of goods 
. shall be deemed to take place in the 
course of the export of the goods only 
if the sale or purchase occasions such 
export. The distinction: ‘between sales 
for export? and sales in the course of 
ae is never to be lost sight of. 

(Para 25) 


The assessee, a registered dealer 


under the Central Sales Tax Act en- 
tered into two contracts with the 
State Trading Corporation for sale cf 
mineral ore. The Corporation enter- 
ed into contracts with foreign buyers 
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chased by the 


the 


S. C. 1563 


for sale: of the identical goods pur- 
Corporation from the 
asséssee. The Corporation entered into 
an FOB contract with the assessee and 
with the foreign -buyer on identical 


_terms.:,The Corporation was. interes- 
ted -only in- the: commission of one 


dollar per long ton from the assessee. 


Held that the sales effected under 
the contracts between the  assessee 
and the Corporation were not sales 
in the course of export. Hence the 
Sales of the assessee to the Corpora- 
tion were exigible to tax under the 
Central Sales Tax Act. 

(Paras 27, 37) 


The dordoratidn was the ex- 


-porter of the goods. There was no 


privity of contract between the asses- 
see and the foreign buyer. The pri- 
vity of contract was between the Cor- 
poration and the foreign buyer. The 
immediate cause of the movement of 
goods and export was the contract 
between the foreign buyer who was 
the importer and the Corporation 
who was the exporter and shipper of 
the goods, All relevant documents 
were in the name of the Corporation 


whose contract of sale’ was the occa- 


sion of the export. The expression 
“occasions” in Section 5 of the Act 
means the immediate and direct cause. 
But for the contract between the Cor- 


_ poration and the foreign buyer, there 


was no occasion for export. There- 
fore, the export was occasioned by 


- the contract of sale between the Cor- 


poration and the foreign buyer -and 
not by the contract of sale between 
the Corporation and the assessee. The 
assessee sold the goods directly to the 
Corporation. The circumstance that 
the assessee- did so to facilitate the 
performance of the contract between 
the Corporation and the foreign buyer 
on terms which were similar did not 
make the contract between the asses- 
see and the Corporation the immedi- 


` ate cause of the export. The Corpora- 


tion in regard to its contract with the 
foreign buyer entered into a con- 
tract with the assessee to pro- 
cure -the -goods. The assessee was 
under no contractual obligation to 
foreign buyer either directly _ 


or indirectly. The rights of te 


-aksessee were against the Cor- 


poration. Similarly the obligations 


‘of the assessee were to the Corpora- 
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tion. The foreign buyer could not 
‘claim any right against the assessee 
nor did the assessee have any obliga- 
tion to the foreign - buyer. All acts 
done by the assessee were in perfor- 
mance of the-assessee’s obligation under 
the contract with the Corporation and 
not in performance of the obligations 
of the Corporation to the foreign 
buyer. (Paras: 25, 26) 


The fact that the exports could 
be made only through the State Trad- 
- ing Corporation did not have the ef- 
fect of making the assessee the ex- 
porter where there was direct con- 
tract between the Corporation and 
the foreign buyer. Restriction on ex- 
port that export could be made only 
through -the. State Trading Corpora- 
Hon; was a reasonable restriction. : 
(Para 36) 


Cases Referred: Chronological Paras 


AIR 1974.SC 1510 = (1974) 1 SCC 
459 17, 24. 25, 54 
AIR 1973 5C 2711 = (1973) 2-SCC 617 
28, 63 

AIR 1971 SC 477 = (1971) tee 849 


60 

AIR 1971 SC 870 = (1970) 3 SCR 147 
17, 19, 21. 22, 23, 

|. 24, 25, 53, 54, 

` 58. 59, 60, 61 

AIR 1971 SC 2277 = (1971) 3 scc 
143 29, 31, 32 


AIR 1966 SC 1216 = (1966) 3 SCR 
23, 24, 52, 
6 


352 = 17 STC 473 
1, 66 


ee ak SC 1752 = (1964) 7. SCR 
17, 18, 24, 51, 59, 
61, 68, 69 


AIR 1962 SC 1733 = 13 STC 529 65 
AIR 1962 SC 1796 = ~ (1963) 2 SCR tb 
2 


AIR 1961 SC 311 = (1961) 1 SCR 924 

29,- 30, 67, 68 
AIR 1961 sc 315 = (1961) 1 SCR. oe 
ATR 1961 SC 1514. =..(1962) 1 S 


862 
AIR 1953 SC 333. = 1954 SCR 53 
. 1, 14, 15, 16, 
a 94, 50, 59 
AIR 1952 SC 366 = 1952 SCR 1112 
10, PA T ee 
Ə 


' Mr, Govind Das, Sr. ath 
(P. H. Porekh, Mrs. §. Bhandare. 
Advocates of M/s. Bhandare Parekh 


A. I. R. 


and Co., with him)’ (in C.As: :697-706/ 
1973) and ‘Mr..B. Sen, Sr. Advocate, 
(M/s. O. C. Mathur and D. N. Mishra, 
Advocates of M/s.-J. B? Dadachanji 
and Co., with him) (in C.As. 2063- 
2082/1974) for Appellants; M/s. G. L. 
Sanghi and Bishamber Lal. Advoca- 
tes for Intervener (Misri Lal Jain); 
Mr. F. S. Nariman; Addl. Sol. 
Gen., V. S. Desai. Sr- Advocate (P. H. 
Parekh, Mrs. S. Bhandare, Miss Man- 
ju Jetley, Advocates: of M/s. Bhan- 
dare, Parekh & Co., with them), for 
Applicant/Intervener (M.M.T.C.). M/s. 
S. T. Desai and M. C. Bhandare, Sr. 
Advocates, (Mr. B. Parthasarthy, 
Advocate, with them), for Respon- 
dents in all the Appeals. 


J udgments of the Court were deli- 
vered by 


A. N. RAY, C. J. (For himself 
and on behalf of K. K. Mathew, M. H. 
Beg and Y. V. Chandrachud, ‘JJ.):— 
These appeals by special leave raise 
the question whether the agreements 
between the appellants and the State 
Trading Corporation (hereinafter. re- 
ferred toasthe Corporation) were in 
course of export, and, therefore,. im- 
mune from liability under the Cen- 
tral Sales Tax Act. .. 

oe The appellant entered into 
four contracts for’sale of mineral ore. 
Two of these contracts were with the 


foreign buyer M/s. Associated Metals - 


and Minerals Corporation, New York. 


~The other two contracts were with the 


State Trading Corporation. It is com- 
mon ground that the Corporation en- 
tered into contracts with foreign bu- 
yers for sale of the- identical goods 
purchased by the 
the appellant. 

3. The present ‘appeal relates 

to the two contracts. between the ap- 
estima and the Corporation. e. High 
Court came to the conclusion that the 
appellant’s two contracts with the 
Corporation are exigible to tax’ under 
the Central Sales Tax Act, 1956. 


4. Section 5 (1) of the Central 
Sales Tax Act, 1956 hereinafter re- 


ferred to as the Act contains the fol- — 


lowing relevant provision: 

"A sale or ‘purchase of goods 
shall be deemed to take place in the 
course of the’ export of the goods out 
of the territory of India only if the 


sale or purchase either occasions such 


ae ponee from . 
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documents of title to the goods after 
the goods have crossed the. 
frontiers of India”. 


D. Counsel for the appellant 
contended as follows. The contract in 
each case between the appellant and 
the Corporation is inextricably bound 
up with the export. The sale between 
the appellant and the Corporation and 
the export by the Corporation to 
foreign buyer constituted one inte- 
grated transaction. 
poration has been interposed by the 
statute for a limited purpose between 
the appellant and: the foreign buyer. 
Export cannot be made except by the: 
Corporation. The inextricable link is 
not broken by the Corporation. The 
Corporation could not have diverted 
the goods to a buyer in India without 
violating Export and Import Control 
Order. Therefore, the sale is in the 
course of export. Third, the contract 
between the appellant and the Cor- 
poration being on F.O.B. basis, the 
property in the goods passed only on 
shipment when the goods are in the 
stream of export. There is thus no 
sale in the taxable territory. Fourth, 
even if it is held that the appellant 
did not have any contract with the 
foreign buyer and that privity is es- 
sential, the rigid rule of privity of 
contract should be relaxed in consi- 
deration of equity and justice and a 
realistic approach should be adopted. 
The nature of entering into 'con- 
tracts through the channel of the 
Corporation raises in reality a pre- 
sumption of the Corporation being an 
agent of the appellant in the integra- 
ted transaction. 


6.: Counsel on behalf of the 
appellant relied on some terms. of 
contract in support: of the .contention 
that the contract between the appel- 
lant and the Corporation and the con- 
tract between the Corporation with 
the foreign buyer formed one integra- 
ted transaction. ‘The clauses in the 
contract between the appellant and 
the Corporation relied upon by the 
appellant are terms as to price, ship- 


ment, sampling. analysis, ear ee 
e 


payment and a special clause. 
price is expressed in U.S. dollars per 
long ton, F.O.B. Ocean liner vessel, 
Calcutta. The term for shipment 1s 
that the material will be ready in 
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export or is effected by a transfer of. 


customs: 


Second, the Cor-.- 
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Calcutta harbour for shipment per 
steamer,.as Leneverett or Substitute 


scheduled to load during December, 


: 1960. The clause as to sampling and 


analysis is final, sampling and mois- 
ture determination will be made at 
the time of unloading at the port of 
discharge by Far East Superintend- 
ence Company or U. S. Consultants 
and their certificate will be final and 
binding on both buyer and seller. The 
clause as to weighing says that the 
final weights as ascertained by Far 
East: Superintendence Co. Ltd. or U. S. 
Consultants at the port of discharge 
is final and binding on both parties. 


T.. The term as to payment are 
these. 90% against shipping documents 
as described in buyers corresponding 
sale contract. Buyers will assign the 
relevant foreign letter of credit which 
is to be opened in their name by 
their -foreign buyer, Messrs. Associa- 
ted Metals and: Minerals Corporation, 
on receipt from the sellers of a Bank 
draft for difference between buyers 
FOB purchase value and FOB sale 
value, ie. $1.00 (Rs. 4.75) per troy 
long ton for a Bank guarantee from 
a Scheduled Bank guaranteeing that 
sellers will pay buyers FOB purchase 
value as shown in the contract and 
buyers FOB sale value as shown in 
the foreign letter of credit and the 
buyers will endorse the bills of lad- 
ing and deliver the same to sellers to 
negotiate against the above mention- 
ed letter of credit. Balance after des- 
tinational weight and analysis on the 
basis of documents mentioned in the 
Corporation’s corresponding sale con- 
tract with buyers. If the balance 10% 
is insufficient to cover short fall in 
weight and analysis at destination or 
any penalty imposed by the Corpora- 
tion’s foreign buyer, the additional 
amount shall be payable by sellers to 
buyers on demand.’ 


8. The special clause relied on 
by the appellant is as follows: 

i) Unless otherwise agreed up- 
on, the sellers agree that the contract 
shall be deemed as cancelled if for 
any reasons whatsoever M/s Associa- 
ted Metals and Minerals Corvora- 
tion, cancel their corresponding pur- 
chase contract with the buyers for 
supply of chrome ore.. 

(ii) The terms and conditions of 
the buyers corresponding sale con- 
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‘tract with M/s Associated Metals & 


Minerals Corporation will apply to 
this contract also except to the ex- 
tent specified 
tract. : 


- Gii) A true copy of buyers sale 
contract with M/s Associated Metals 
& Minerals Corporation is. attached”. 


9. . On behalf of the appellant 
it is said that the i 
not be exported directly by the ap- 
pellant in view of the restrictions im- 
posed by law. The appellant entered 
into negotiations with foreign purcha- 
sers and settled all the conditions of 
the contract. The Corporation, there- 
after entered into an FOB 
with the -appellant and with the fo- 
reign buyer on identical terms. The 
Corporation is interested only in .the 
commission of one dollar -per long 
ton from the appellant. All necessary 
steps including’ payment of customs 
duty for the shipment and export. 
have been done by the appellant. The 
contract between the appellant and 
the Corporation is on FOB basis and 
the property in goods passes only on 
shipment when. the goods are in the 
course of export. `- y. 


10. 
the decisions in State of Travancore- 
Cochin’ v. The Bombay Co. Ltd. 1952, 
SCR 1112 = (AIR 1952 SC 366) and 
State of Travancore Cochin v. Shan-, 
mugha Vilas Cashew. Nut: Factory 
1954 SCR 53 = (AIR 1953 SC 333) in 
support of two propositions extracted 
from those decisions. First, a sale by 
export ‘involves a series of integrated 
activities commencing from the agree- 
ment of sale with a foreign buyer 
and ending with the delivery of the. 
goods to a common carrier for trans- 
port out of. the country by land or 
sea. Such a sale cannot be dissocia- 
ted from the export without which it 


cannot be effectuated. and the sale- 


and resultant export. form parts of a 
single transaction. Of these two in- 
tegrated activities which together con- 
stitute an export sale whichever first 
occurs can well be regarded as taking 
place in the course of the other. Even 
in cases where the property in the 
goods passed to the foreign buyers 
and the sales were thus completed 
within the State before the goods 
commenced their journey from the 


in . this purchase con- 


commodity could’ 


contract ' 


Constitution. 
‘where such sale 


The appellant relied ‘on’ 


ALR. 


State, the sales must be regarded as 
having taken place in the course of 
the export, and, therefore, éxempt 
under Article 286 (1) (b). Second, the 
word “course” denotes movement 
from- one point to another, and the 
expression “in the course of” not. only 
implies a period of time during which. 
the movement is in progress but also 
postulates a connected relation. A’ 


sale in the course of export out of the 


country should .be understood as 
meaning a sale taking place not: only. 
during the activities directed to the 
end of exportation.of the goods out 
of the country but also. as part of’ or 
connected with such activities. 


. et. 4 i P ` ' 
11. The two Travancore-Cochin, 
decisions relied on. by the ‘appellant 


‘are on interpretation of the ‘words. 


“in the course of the export of the 
goods out of the territory of India” 
occurring in Article 286 (1) (b) of the 
Article“ 286 | (1): states 
that no law of a State shall impose 
or authorise the imposition of..a tax 
on the sale or purchase of. goods. 
‘or. purchase takes: 
Place (a) outside the State or (b) in 
the course. of the import (sic) (export?) 
ofthe goods out of the territory of 
India. Prior tothe Constitution Sixth 
Amendment - Act; 1956 there was an ex- 
planation for the purpose of sub-cl. (a) 
of Art. 286 (1). There was no defini-- 
tion of-the expression “in the course 
of import” or “in the course of ex- 
port” before the Constitution. Sixth 
Amendment Act. 1956. By the Con- 
stitution Sixth Amendment Act, 1956 
Parliament was given power to for- 
mulate principles for determining 
when a sale or purchase of goods 
takes place in any of the ways men- 
tioned in clause (1) of Article 286. 
Section 5 of the Central Sales Tax 
Act has given a legislative meaning © 
to the expression “in the course of 
export” and “in the course of import”. 


12. In the First Travancore- 
Cochin. case, (AIR 1952 SC 366) (supra) 
the respondents claimed exemption ` 
from assessment in respect of sales 


-effected by them to foreign buyers on 


CIF or FOB terms on the ground that 
such sales took place in the, course of 
the export of the goods out of the 
territory of India within the meaning 
of Article 286. (1) (b) of the Constitu- 
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tion. This Court held that the sales 
which occasioned the export in each 
case fell within the scope of the exem- 
Ption under Art. 286 (1).(b). These sales 
were found to be a series of integra- 
ted activities commencing from the 
agreement of sale with the foreign 


buyer and ending with the delivery of 


the goods to a common carrier for 
transport out of the country by land 
or sea. These sales could not be dis- 
sociated from the export without 
which these could not be effectuated. 
The sale and the resultant export 
form parts of the single transaction. 
Any such integrated activities which 
together constitute an export - 
whichever occurs first, can well be 
regarded as taking place in the course 
of the other. On these reasonings this 
Court held in the first Travancore- 
Cochin case (supra) that assuming 
that the sales to the foreign buyers 
were complete within the State þe- 


fore the goods commenced their jour- 


ney, the sales must nevertheless be 
regarded as having taken place in the 
course of the export. . 


13. It is noticeable in the first 
Travancore-Cochin case (AIR 1952 SC 
366) (supra) that the contracts were 
directly between the respondents and 
their foreign buyers. There was no 
intermediary between the Indian sel- 
‘ler and the foreign buyer. The sale 
and the export became e: in 
one transaction. 


14. In the second Travancore- 
Cochin case (AIR 1953 SC 333) (supra) 
the respondents imported raw cashew 
nuts from abroad. and neighbouring 
districts in the State of Madras. The 
respondents converted the same by 
certain processes into edible kernels 
and exported the kernels to foreign 
countries. The respondents claimed 
exemption under Article 286 (1) (b) in 
respect of purchase of cashew nuts. 
The three propositions laid down in 
the second Travancore-Cochin case 
(supra) are these. First, sales by ex- 
port and purchases by ‘import fall 
within the exemption under Art. 286 


(1) (b). Second, purchases in the State’ 


by the exporter for the. Pupo of 
export .as well as sales in the State 
by the importer ae. the goods have 
crossed the customs barrier are not 
within the exemption.. Third, sales in 
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sale,. 


fPrs, 12-16} S. C. 1569 


the State by the exporter or impor- 
ter by transfer of shipping documents 
while the goods are beyond the cus- 
toms barrier are within the exemp- 
tion, assuming that the State power of 
taxation extends to such transactions. 


15, The second Travancore- 
Cochin case (AIR 1953°SC 33) (supra) 
was on the question whether two 
categories of sale or purchase would 
fall within the scope of. exemption 
under Article 286 (1) (b). The first 
category was the last purchase of 
goods made by the exporter for the 
purpose of exporting them to imple- 
ment orders already received from a 
foreign buyer or expected to be re- 
ceived subsequently in the course of 
business and the first sale by the 
importer to fulfil orders pursuant to 
which the goods were imported or 
orders expected to be received after 
the import. The second category com- 
prised of sales or purchases of goods 
effected within the State by transfer 
of shipping documents while the goods 
are in the course of transit. As to 
the first mentioned category this 
Court in the second Travancore-Co- 
chin case (supra) said that the exemp- 
tion under Article 286 (1). (b) was for 
sale or purchase of goods taking 
place in the course of the im- 
port of the goods “into” or export of 
the goods “out of’ the territory of 
India. The reference to the “goods” 
and to the “territory of India” make 
it clear that the words . “export out 
of” and “import into” mean the ex- 
portation out of the country and im- 
portation into the country respective- 
ly. The word “course” denotes move- 
ment from one point to another and 
the expression “in the course” not 
only implies a period of time during 
which the movement is in progress. 
but postulates also a connected rela- 
tion. On this reasoning this Court 
held that a sale in the course of ex- 
port means a sale taking place not 
only during the activities directed to 
the end of exportation of the goods 
out of the country but also as part of 
or connected with such activities. The 
purchase -for the purpose . of export 
was held in that decision not to be 
connected or integrated activities. 

16.. In the second Travancore- 


. Cochin -case (AIR 1953 SC 333) (supra) 


the import from Africa fell into two 
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categories. The -first consisted of pur- 
chases made through intermediaries 
called the Bombay Party, who acted 
as agents for the respondents charg- 
ing commission. The Bombay Party 
arranged for purchases on behalf of 
the respondents and obtained deli- 
very of the shipping documents on 
payment at Bombay. In the second 
category the Bombay Party indented 
the goods on their own ‘account and 
sold the goods as principals to the 
respondents and other customers. The 
shipping documents were made out in 
the name of the Bombay Party as 
consignees. This Court held that in 
respect of the purchases under the 
first category the Bombay Party act- 
ed merely as agents of the respon- 
dents, and, therefore, there was pri- 


vity between the respondents and the | 


African sellers. With regard to the 
second category the Bombay Party 
were the purchasers and they sold 
the goods as principals to the respon- 
dents and there was no privity be- 
tween the respondents and the Afri- 
can sellers. 


17. The principal decisions of 
this Court on the interpretation of 
Section 5 (1) of the -Act are Ben 
Gorm Nilgiri Plantations Co. Coonoor 
v. Sales Tax Officer, Special Circle. 
Ernakulam, (1964) 7SCR 706 = (AIR 
1964 SC 1752); Coffee Board, Banga- 
lore v. Joint Commercial Tax Officer, 
Madras. (1970) 3 SCR 147 = (AIR 
1971 SC 870) and the recent decision 
in M/s. Binani Bros (P) Ltd. v. Union 


of India, (1974) 1 SCC 459 =". (AIR 


1974 SC 1510). 

18. In the’ Nilgiri Plantations 
case (AIR 1964 SC 1752) (supra) the 
appellants were sellers of tea and 
their purchasers were local agents of 
foreign buyers. The sales were by 
‘public auction. This Court held that 
a transaction of sale which is a pre- 
liminary to export of the commodity 
sold may be regarded as a sale for 
export. but is not necessarily to be 
esardad as one in the course of ex- 
port unless the sale occasions export. 
'It was said. that to occasion ‘export 
there must exist such a bond between 
the contract of sale and the actual 
exportation that each link is inex- 
tricably connected with the one im- 
jmediately preceding it. Without such 
a bond a transaction of: sale can- 
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-a common carrier 
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not be called a sale in the course 
of export of goods out of the 
territory of India. There may be a 
variety of transactions if the sale of 
commodity is followed by export. 
Foreign purchasers may purchase 
through their agents within the terri- 
tory of India. Such a transaction is 
not in the course of export because 
the seller does not export the goods 
and it is not his concern as to how 
the purchaser deals with the goods. 
There may be also a transaction under 


a contract. of sale with a foreign buyer 


under which the goods may under the 
contract be delivered by the seller to . 
for transporting 
them to the purchaser. Such a sale 
may be dissociated from the export. 
A sale in the course of export predi- 
cates a connection between the sale 
and export. No single test can be laid 
as decisive for determining that 
question. Each case must depend 
upon its facts. But it does not 
mean that distinction between trans- 
actions which may be called’ sales 
for export and sales in the course 
of export is not real. Where the sale 
is effected by the seller and the sel- 
ler is not connected with the export 
which actually takes place, it is a sale 
for export. Where the export is the 
result of sale, the export being inex- 
tricably linked up with sale so that 
the bond cannot be dissociated with- 
out a breach of the obligations -arising 
by statute, contract, or mutual under- 
standing between the parties arising’ 
from the nature of the transaction the 
sale is in the course of export. In the 
Nilgiri Plantations case (supra) this 
Court found that the sales by the ap- 
pellants were intended to be complete 
without the export and as such it 
could not be said that the sales occa- 
sioned export. The sales were for ex- 
port and not in the course of export. 


19. In the Coffee Board case 
(AIR 1971 SC 870) (supra) the Coffee 
Board framed rules for sale of coffee 
to registered exporters. Only dealers 
who registered themselves as expor- 
ters of ‘coffee with the Coffee Board | 
and who held permits from the Chief 


‘Coffee Marketing Officer in that be- 


half were permitted to participate at 
the auction. After the bid the price 
would be paid in accordance with the 
conditions. One ofthe conditions called 
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“export guarantee’ provided that 
it was an essential condition of the 
auction that the coffee sold thereat 
“shall be exported to the destination 
stipulated in the catelogue of. lots, or 
to any other foreign country outside 
India as may be approved by the Chief 
Coffee Marketing Officer and that it 
shall not under any circumstances be 
diverted to other destination. sold, 
or be disposed or otherwise released 
in India”. Another condition provided 
that “if the buyer fails or neglects to 
export the coffee within the prescri- 
bed time, he would be Liable to pay 
a penalty”. Another condition provi- 
ded that if the buyer made any 
default to export the coffee, it would 
be lawful for the Chief Coffee Mar- 
keting Officer without reference to 
the buyer to seize. the unexported 
coffee and deal with the same as if it 
was part and parcel of the coffee held 
by the Board in their Pool Stock. 


20. The Coffee Board conten- 
ded that the auctions were in the 
course of export, because the sales 
themselves occasioned the export of 
coffee. The Revenue contended that 
the sales were not bound up with the 
export. This Court held that the 
phrase “sale in the course of export” 
authorised not only a sale and an 
actual export but that the sale must 
be a part and parcel of the export. 
The word “occasion” in the context of 
sale or purchase was held to mean to 
cause export or to be the immediate 
cause of export. The introduction of 
an intermediary between the seller 
and the importing buyer was held to 
break the link. There was one sale 
to the intermediary and another to 
the importer. The first sale was not 
in the course of export because the 
export began from the intermediary 
and ended with the importer. | 


- 21. 
the Coffee Board case (AIR 1971 SC 
870) (supra) is that there must be a 
single sale which itself causes the ex- 
port and that there is no room for 
two or more sales in the course of 
export: Though the sales by the Coffee 
Board were sales for export, they 
were not sales in the course of export. 
They were two independent sales in 
the export programme. The first 
sale -was a sale between the Cof- 
fee “Board: as seller. to the ex- 
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port promoter. Then there was 
the sale by the export promoter to a 
foreign buyer. It was the second sale 
which was in the course of ex- 
port since the second sale.caused 
the movement of goods between 
an exporter and an importer. In 
the Coffee Board case (supra) the 
rules compelling export meant com- 
pelling persons who bought on their 
own to export in their own turn by 
entering into another agreement for 
Sale. An essential condition as to ex- 
port of coffee purchased at the auc- 
tion was held not to amount to turn 
the transaction into a sale in the 
course of export. The reason given 
was that if the registered exporter 
who was the bidder at the auction did 
not @xport he would commit a default 
of conditions Nos. 30 and 31 and be 
liable to penalty and seizure of the 


_ coffee. 


22. . In the Coffee Board case 
(AIR 1971 SC 870) (supra) the phrase 
“sale in the course of export” was 
held to comprise of three essentials. 
First, there must be a sale. Second. 
goods must actually be exported. 
Third, the sale must be a part and 
parcel of the export. The propositions 
laid down in the Coffee Board case 
(supra) are these: The sale which is 
to be regarded as exempt is a sale 
which causes the export to take place 
or is the immediate cause of.the ex- 
port. To establish export a person 
exporting and a person importing are 
necessary elements and the course 
of export is between them. Introduc- 
tion of a third party dealing indepen- 
dently with the seller on the one hand 
and with the importer on the other 
breaks the link between the two for 
then there are two sales one to the 
intermediary and the other to the im- - 


The ruling of this Court in ` porter. The first sale is not in the 


course of export because the export 
commences with the intermediary. 
The tests are that there must be a 
single sale which itself causes the ex- 
port or is in the progress or process 
of export. There is no room for two 
or moré sales in the course of export. 
The only sale which can be said to 
caus:: the export is the sale whick 
itself results in the movement of the 
goods from the exporter to the impor- 
ter... a a 
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23. The Coffee Board case 
(AIR 1971 SC 870) (supra) discussed 
all the earlier decisions some of which 
were on the meaning of the phrase 
“in the course of export” occurring 
in Article 286 (1) (b). In the Coffee 
Board case (supra) at p. 161 = 
(at p. 878 of: AIR) of the Report tt 
is said that the same meaning must 
obviously be given to the phrase “in 
the course of export” or ‘to the phrase 
“occasions the export”. One of the 
decisions discussed was K. G. Khosla 
& Co. v. Deputy Commissioner of 
Commercial - Taxes, (1966) 3 SCR 352 
=(AIR 1966 SC 1216). In K. G. Khos- 
la & Co. case (supra) Khosla and 
Company entered into contract of 
sale with the Director General of Sup- 
Plies and Disposals for supply of-°axle 
bodies manufactured by the principal 
of the Khosla. & Co. in Belgium. The 
goods were to be inspected by the 


Director General of Supplies and Dis- ' 


posals in Belgium, Under the contract 
of sale the goods were liable to be re- 
jected after a further inspection by 
the buyer Director General of Sup- 
plies and Disposals in India. The goods 
were imported into our -country and 
supplied to the buyer at Perambur 
and Mysore. The contract between 
Khosla and Company and the Direc- 
tor General of Supplies. and Dispo- 
sals was held by this Court to be in 
the course of import. The term as to 
rejection of goods as a result of ins- 
pection in India indicated that there 
was no completed sale in Belgium 
under the contract. : 


24. In the recent - decision . in 
Binani Brothers’ case (AIR 1974 SC 
1510) (supra) the petitioner was a sup- 
plier to the Director General of Sup- 


plies and Disposals. The petitioner — 


obtained import licences to supply 
non-ferrous metals. The Government 
apreed to pay to the petitioner sales 
tax under the Central Sales Tax Act 
or West Bengal Sales Tax Act, which- 


ever was applicable in terms of the . 


contract. After the decision of this 
Court in K. G. Khosla & Co. case 
(AIR 1966 SC 1216) (supra) the Reve- 
nue Authorities issued an order direct- 
ing that sales tax should not be al- 
lowed in respect of supply. of stores 
which have been imported against im- 
port licences for supplies under con- 
tracts placed by the Director General 
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of Supplies and Disposals. On the 
basis of‘ that direction the Govern- 
ment deducted in respect of sales tax 
certain sums of money which were 
pending payment and also threatened 
to recover a large sum of money 
which had been paid as sales tax in 
respect of supplies - already made. 
This Court: discussed the Travancore- 
Cochin. cases (AIR 1952 SC 366 and 
AIR 1953 SC 333) (supra) and the 
Nilgiri Plantations Company case 
(AIR 1964 SC 1752) (supra) and the 
Coffee Board case (AIR 1971 SC 870). 
(supra). Mathew, J. speaking for the 
Court said that there was no obliga- 
tion under the contract on the part 
of the Director General of Supplies 
and Disposals to procure import licen- 
ces for the petitioner. It was the obli- 
gation of the petitioner to obtain im- 
port licence. Even if the contracts en- 
visaged the import of goods and their 
supply to the Director General of 


: Supplies and Disposals from out of 


the goods imported it did not follow 
that the movement of the goods in 
the course of import was occasioned 
by the contracts of sales between the 
petitioner and the Director General of 
Supplies and Disposals. Khosla & Co.’s 
case (supra) was dicussed and this’ 
Court said that there was no comple- 
ted sale in Belgium because under the 
contract the Director General of Sup- 
plies and Disposals reserved the final 
right of: inspection and rejection of 
goods on their arrival in India.. The 
crucial: test which was laid down in 
the Nilgiri Plantations case (supra) as 
well as Coffee ‘Board case (supra) is 
whether- there were independent 
transactions or- only one transaction 


. which occasioned. the movement of 


the goods in the course of export. 


295. The contention on behalf 
of the appellant that the contract be- 


- tween the appellant and the Corpora- 


tion and the contract between the 
Corporation and the foreign buyer 
formed integrated activities in , the 
course of export is unsound. The ‘cru- 
cial words in the section are that a 
sale or purchase of goods shall be 
deemed to take place in the course of 
the export of the goods. only if the 


. sale or purchase- occasions such ex- 


port. The various decisions to which 
reference has been made illustrate 
the ascertainment of the pre-eminent 


y 


. {poration alone 
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question as to which is the sale or 
purchase which occasions the export. 


The Coffee Board case, (AIR 1971 SC 


870) as well as the case of Binani 
Bros. (AIR 1974 SC .1510) (supra) 
clearly indicates that the distinction 
between sales for export and sales in 
the course of export is never to be 
lost sight of. The features which point 
with unerring accuracy to the con- 
tract between the appellant and the 
Corporation on the one hand and the 
contract between the Corporation and 
the foreign buyer on the other as two 
separate and independent contracts or 
sale within the ruling in the Coffee 
Board case (supra) and the Binani 
Brothers case, are these: The Corpora- 
tion entered on the scene and entered 
into a direct contract with the foreign 
buyer to export the goods. The Cor- 
agreed to sell the 
goods to the foreign buyer. The Cor- 
poration was the exporter of the 
goods, There was no privity of con- 
tract between the appellant and the 
foreign buyer. The privity of con- 
tract is between the Corporation and 
the foreign buyer. The immediate 
cause of the movement of goods and 
export was the contract between the 
foreign buyer who was the importer 
and the Corporation who was -the ex- 
porter and shipper of the goods. All 


relevant documents were in the name. 


of the Corporation whose contract of 
sale was the occasion of the export. 
The expression “occasions” in Sec. 5 
of the Act means the immediate and 
direct cause. But for the contract be- 
tween the Corporation and the fo- 
reign buyer. there was no _ occasion 
for export. Therefore, the export was 
occasioned by the contract of sale be- 
tween the Corporation andthe foreign 
-buyer and not by the contractof sale 
between the Corporation and the ap- 
pellant. a 


26. The. appellant sold the 

goods directly to the Corporation. The 
circumstance that the appellant did 
so to facilitate the performance of the 
contract between the Corporation and 
the foreign buyer on terms which 
were similar did not make the con- 
tract between the appellant and the 
_ Corporation the immediate cause of 
the export. The Corporation in regard 
to its contract with the foreign buyer 
entered into a contract with the ap- 
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pellant to. procure the goods. Sach 
contracts for procurement of goods 
for export are described in commer- 
cial parlance as back to baek con- 
tracts. In export trade it is not un- 
natural to find a string of contracts 
for export of goods. It is only the con- 
tract which occasions the export of 
goods which will be entitled to exem- 
ption. The appellant was under no 
contractual obligation to the foreign 
buyer either directly or indirectly. 
The rights of the appellants were 
against the Corporation. Similarly the 
obligations of the appellant were to 
the Corporation. The foreign buyer 
could not claim any right against the 
appellant nor did the appellant have 
any obligation to the foreign buyer. 
All acts done by the appellant were 
in performance of the appellants ob- 
ligation under the contract with the 
Corporation and not in performance 
of the obligations of the Corporation 


_to the foreign buyer, 


© 27. The expression “sale” in 
Section 5 of the Act has the same 
meaning as in Sale of Goods Act. 
String contracts or chain contracts 
‘are separate transactions even when 
there is similarity relating to quan- 
tity, quality of goods, shipment, sam- 
pling and analysis, weighment and 
force majeure ete. or other similar 
terms. A contract of sale is a contract 


“whereby the seller transfers or agrees 


to transfer the property in goods to 
the buyer for the money considera- 
tion called the price. There were two 
separate contracts. The price was dif- 


- ferent in the two contracts. This dif- 


ference also dissociates the two con- 
tracts from each other.. The High 
Court was right in holding that the 
sales of the appellant to the Corpora- 
tion were exigible totax because the 
appellant’s sales to the Corporation 
course of ex- 
port. i . 


28. It has now been held by this 
Court in Glass Chatons & Users’ As- 
sociation v. Union of. India. (1962) T 
SCR 862 = (AIR 1961 SC 1514), Dava 
Son of Bhimji Gohil v. Joint Chief 
Controller of Imports & Exports, (1963) 
2 SCR 73 = (AIR 1962 SC 1796) and 
M/s: Daruka & £o. v. The Union of 
India, (1973) 2 SCC 617 = (AIR 1962 


‘SC 1796) that the system of canalisa- 
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tion of exports or imports to the State 
Trading Corporation is constitutional- 
Iy valid. The broad reasons for the sys- 
tem of canalisation are control of 
foreign exchange and prevention of 
abuse of foreignexchange. Counsel for 
Minerals and Metals Trading Co. which 
became the successor to the Corpora- 
tion did not contend that the Cor- 
poration is an agency. Agency is crea- 
ted by actual authority given by prin- 
cipal to the agent or principal’s rati- 
fication of contract entered into by 
the agent on his behalf but without 
his authority. Agency arises by an 
ostensible authority conferred by the 
principal on the agent or by an im- 
plication of law in cases of necessity. 
On behalf of the appellant it was said 
that the Corporation is an agent of 
necessity because the Corporation isa 
special agency to carry out certain 
public policies. The appellant con- 
tends that it is the exporter and the 
‘foreign buyer is the importer and the 
contract is said to be processed 
through the agency of the Corpora- 
tion. Agency of necessity arises where 
the persons authorised to act- as an 
agent for another without any regard 
to the consent of the principal act in 
certain circumstances and the law 
creates an agency of necessity. A wife 
becomes an agent of necessity. In 
other cases agency of necessity is of- 
ten applied where after the parties 
have created a contractual relation- 
ship, the law, in view of some emer- 
gency, confers upon one party autho- 
rity to act for another, or allows an 
agent to exceed the authority which 
has been conferred upon him. In the 
present case, there is no principal and 
agent relationship between the appel- 
lant and the Corporation and in the 


absence of such relationship the agen-. 


cy of necessity does not arise. Other 
instances of agency of necessity are 
where the master of a ship is entitled 
in the case of accident to enter into 
a contract which binds the owner of 
the cargo, notwithstanding that it 
transcends his express authority if it 
is bona fide made in the best interests 
of the owners concerned. The same 
power is possessed by a land carrier 
in respect of perishable goods. In the 
present case, the relationship between 
the appellant and the Corporation: is 
between two principals and there is 
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no aspect whatever of principal and 
agency. Further, this question of agen- 
cy was never raised before the Sales 
Tax authorities. 


29. Counsel for the appellant 
contended that the contracts between 
the appellant and the Corporation 
were F.O.B. contracts and the pro- 
perty passed only on shipment when 
the goods were in the course of ex- 
port. It was also said that the goods 
sold by the appellant to the Corpora- 
tion could not' be diverted by the Cor- 
poration, and, therefore, the transac- 
tion was in the course of export. Re- 
liance was placed on the decisions of 
this Court in B. K. Wadeyar v. M/s. 
Daulatram Rameshwarlal, (1961) 1 
SCR 924 = (AIR 196r SC 311); State 
of Bihar v. Tata Engineering & Loco- 
motive Co. Ltd. (1971) 2 SCR '849 = 
(AIR 1971 SC 477): National Tractors 
Hubli v. Commr. of 
Taxes, Bangalore, (1971) 3 SCC 143= 
(AIR 1971 SC 2277). " 


__ 30. In Wadeyar’s case, (AIR 
1961 SC 311) (supra) sales were direct 
between Daulatram Rameshwarlal 
and the foreign buyer. Under the con- 
tracts Daulatram Rameshwarlal con- 
tinued to be owners of the goods till 
the goods crossed the customs bar- 
riers. The Revenue contended that 
property passed to the foreign buyer 
before shipment for. three reasons. 
First, the bill of lading was taken in 
the name of the foreign buyer. Se- 
cond, the export was under the con- 
tract to be under the buyer’s export 
licence. Third, the export clause con- 
tained a provision that it shall be 
deemed to be a condition on licence 
that the goods, for the export of 
which licence is granted, shall-be the 
property of the licencee at the time 


of the export. This Court said that.. 


the term in the contract for payment 
against presentation of documents 
meant that the bills of lading were 
retained by the sellers and the buyer 


would pay on presentation of the. 


bills of lading. The retention of the 
bill of lading by the seller would 
indicate an intention of the parties 
that the property in the goods would 
not pass till after payment. With : re- 
gard’ to the export licence, it was said 
that the presumption in F.O.B. con- 
tract is that it is the duty of the 


Commercial! | 


å; 


aid 


f 
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buyer to obtain export licence though 
in the circumstances of a particular 
casethis duty may fall onthe seller. 
The clause in the Export Control Order 
was construed to-mean that the words 
“at the time of the export” do not 
mean the time when the goods cross- 
ed the customs barrier. Finally, it was 
said that export as defined in the 
Imports and Exports Control Act, 1947 
means taking -out of India by land, 
sea or air, and, therefore, export can- 
not be held to have commenced till at 
least the ship carrying the goods has 
left the port. Further Wadeyar’s case 
is before the Act. 


31. In the National Tractors 
case (AIR 1971 SC 2277) (supra) the 
assessee purchased iron ore from 
-mine owners and sold them to the 
State Trading Corporation for export 
to foreign countries. Ore was trans- 
ported by rail from the mines from 
Hospet to Hubli and from there by 
road to Karwar port where it was 
loaded intoships for transportation to 
foreign countries, 


32. Under the relevant provi- 
sion ofthe Mysore Sales Tax Act, tax 
was payable on iron ore at the point 
of last purchase within the State. The 
sales tax authorities held that the last 
purchaser was the State Trading Cor- 
poration, and, therefore, the assessee 
was not liable to pay tax. The High 
Court held that the assessee is liable 
to .tax because the transactions with 
the State Trading Corporation were 
in the course of export. This Court 
held that in the light of presumption 
which arises in the case of F.O.B. con- 
tracts, the property did not pass to 
the State Trading Corporation until 
the goods were actually put on board 
the ship, and, therefore. the assessee 
was the last ‘purchaser within the 
State and was liable to tax. The deci- 
sion in the National Tractors case, 
(AIR 1971 SC 2277) (supra) was on 
the question as to who was the last 
purchaser in the State. It was not 
the contention of the assessee that the 
sale to the Corporation was in the 
course of export. 


33. In the Tata Engineering & 
Locomotive Co. Ltd. case, (AIR 1971 
SC 477) (supra) the assessee was 
carrying on the business of manu- 
facturing and selling trucks, bus chas- 
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sis and spare parts to their appointed 
dealers. Agreements entered into be- 
tween the assessee and dealers show- 
ed that each dealer was assigned a . 
territory in which alone the dealer 
could sell. The dealers had to place 
indents, pay the price of goods te be 
purchased and obtain delivery 
orders from the Bombay Office 


Of the assessee. In pursuance of 


the delivery orders the trucks etcetera 
were delivered in Bihar to be taken 
to the territories assigned to them for 
Sale there. If the dealers failed to 
abide by the term requiring them to - 
move the goods outside the State of 
Bihar they would have committed 
breach of their contracts. The question 
was whether the turnover relating to 
the sales made by the assessee to its 
dealers for sale by them’ in their res- 
pective territories outside the State 
of Bihar was exempt from Hability to 
pay sales tax under the Bihar Sales 
Tax Act, on the ground that the sales 
took place in the course of inter-State 
trade or commerce. It was held that 
where under the terms of a contract 
of sale. the buyer is required, as a 
necessary incident of the contract, 
to remove the goods from the State in 
which he purchased the goods to 
another State and when the goods are 
so removed, the sale must be consi- 
dered as a sale in the course of inter- 
State trade or commerce. In the Tata 
Engineering & Locomotive Ca. case 
(supra) the ratio was that under the 
contracts of sale the purchasers were 
required to remove the goods from 
the State of Bihar to other States. In 
the present case, the movement of 
goods in the course of export began 
when the Corporation shipped the 
goods under the export contract be- 
tween the Corporation and the foreign 
buyer. 


34. In the present case, the 
mention of F.O.B. price in the con- 
tracts between the appellant and the 
Corporation does not render fhe con- 
tracts F.O.B. contracts with the fo- 
reign buyer. The Corporation entered 
into independent contracts with the 
foreign buyers on F.O.B basis. The 
appellants were required under the 
contracts between the appellant and 
the Corporation to bring the goods 
to the ship named by the Corpora- 
tion. The shipment of the goods by 
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the Corporation to the foreign buyer 
is the F.O.B.. contract to which the 
appellants are not the parties: The 
course of export in the export stream 
is possible in direct contracts between 
the Indian seller and the foreign 
buyer. The Corporation purchased 
goods from the appellants in order to 
fulfil the contract with the foreign 
buyer. The only scope of the deeming 
provision in the Act is to find out the 
contract. of sale which is the direct 
cause or which occasions the export. 

35. The expression “in the 
course” implies not only a period of 
time during which the movement: is 
in progress but postulates a connect- 
ed relation. Sale in the course of ex- 
port out of the. territory of India 
means sale taking place not only 
during the activities directed to the 
end of exportation of the goods out 
of the country but also as part of or 
connected with such activities. In 
Burmah Shell Oil Storage & Distri- 
buting Co. v. Commercial .Tax Officer 
(1961) 1 SCR 902 = (AIR 1961 SC 
315) it was said that the word “ex- 
port” did not mean a mere taking out 
of the country but that the goods may 
be sent to a destination at which they 
could be said to be imported. The 
directions given by the Corporation 
to the appellant to place the goods 
on board the ship are pursuant to the 
contract of sale between the appellant 
and the Corporation. These directions 
are not in the course of export, be- 


cause the export sale is an indepen- . 


dent one between the Corporation and 
the foreign buyer. The taking of the 
goods from the appellant’s place to 
the ship is completely separate from 
the transit pursuant to the ‘export 
sale. -> 
36.: The fact that the exports 
can be|made only through the State 


Trading Corporation does not have 
the effect of making the appellants 
the exporters where there is direct 


jeontract between the Corporation and 
the foreign buyer. Restriction. on ex- 
port that export can be made only 


through the State Trading Corpora- 


tion is. reasonable restriction and has 
been: upheld by this Court in several 
decisions to which reference has been 
made earlier. . 

37... For these. reasons; we are 


‘of opinion that the High Court was © 


5 


4 


correct in its conclusion that the con-' 
tracts between the appellant and the 


Corporation were not entitled to claim 
exemption within the.meaning of Sec- | 


tion 5 (1) of the Act. Civil Appeals 
Nos. 697-706 of 1973 are dismissed. 
Parties will pay and bear their own 

38. In Civil Appeals Nos, 2063- 
2082 of 1974 the appellants entered 
into similar contracts with the Cor- 
poration. The Corporation entered 
into similar contracts with the fo- 
reign buyers. The appellants were 


assessed to tax under the Act. The- 


appellants made an application to the 
Tribunal to refer the question to the 
High Court as. to whether the sales 
by the appellants to the Corporation 
were in the course of export. The Tri- 
bunal dismissed the application of the 
appellants. The appellants applied to 
the High Court for orders that the 
Tribunal be called upon to file state- 
ment of case. The High Court dis- 
missed the applications. The High 
Court relied on the decision which is 
the subject matter of Civil Appeals 
Nos. 697-706 of 1973. 
conclusion in Civil Appeals Nos. 697- 
706 of 1973 that the appellants are 
not entitled to claim exemption Civil 
Appeals Nos. 2063-2082 of 1974 are 
dismissed, : 


39. In view of the fact that the 
High Court directed the parties to 
pay and bear their own costs. similar 
order is made in all these appeals. 


H. R. KHANNA, J.:— 40. This judg- 
ment would dispose of civil appeals 
Nos. 697 to 706 of 1973 which have 
been filed by special leave by Md. 
Serajuddin apanist the judgment of 
the Orissa High Court whereby the 
High Court answered the following 
question in respect of the two of the 
sales in favour of the revenue and 
against the. assessee-appellant: .-; 


. “Whether on the facts and in the 
circumstances of the case, the Sales 
Tax. Tribunal is right in holding that 
the sales effected under the following 
four contracts were sales in the course 
of export not exigible to tax under 


the Central Sales Tax Act, 1956?” 


Apart from the two sales with which 
we are- concerned in the present ap- 
peals, the question also covered two 
other sales but in respect of them, 
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the answer of the High Court was in 
favour of the assessee-appellant. So 
far as that part of the. judgment of 
the High Court is concerned, its cor- 
rectness has not been assailed by the 


© revenue, : 


41. -The assessee-aprellant is a 
registered dealer of Cuttack III Circle 
under the Central Sales Tax Act. The 
appellant carries on the business of 
mining and exporting mineral ores to 


foreign countries. The appellant en- 


tered into four contracts for sale of. 


chrome concentrates... Two of those 
contracts were No. 19615 dated May 
29, 1959 and No. 20579. dated Decem- 
ber 7, 1959 with Messrs. Associated 
Metals & Minerals, New. York and 
Messrs. Jan De Footer, Rotterdam 
(Holland) respectively. In 1960 the 
- gale of mineral ores for export was 
canalised through the State Trading 
Corporation (hereinafter described as 
STC). The appellants entered into 


two contracts No. 6/60 dated October 


96, 1960 and No. 2/61 dated April 14, 
1961 for sale of those chrome concen- 
trates with STC. STC in its turn en- 
tered into contract with the foreign 

buyers. The appellant was assessed to 
tax for the quarters ending Septem- 
ber 30, 1959 to December 31, 1961 by 
the Sales Tax Officer, who. made these 
assessments: to the best of his judg- 
ment as the appellant failed to pro- 
duce his account books or other docu- 
ments in support of the returns. On 
appeal the Assistant Commissioner 
reduced the assessments for nine out 
of the 10 quarters and enhanced the 
assessment for the quarter 
March 31, 1961. On second appeal the 
Sales Tax Tribunal remanded the case 
for fresh assessment, after holding 
that the sales effected by the appel- 
lant under the above mentioned four 
contracts were sales in the course of 
export and were thus exempt from 
payment of sales tax under Art. 286 
(1) of the Constitution.: The State of 
Orissa filed ‘applications ` before the 
Tribunal for referring the above ques- 
tion of lew to the High Court. Those 


applications were rejected by the Tri-- 


bunal. Thereupon, the State approach- 
ed the High Court. The High Court 
then called upon the Tribunal to state 
a case and refer the question repro- 
duced above to it. _ a 


Mod. Serajuddin v. State of- Orissa [Prs, 40-44} 


ending . 
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42. The High Court in the 
judgment under appeal has held that 
the two contracts dated May 29, 1959 
and December 7, 1959 with the foreign 
buyers cccasioned export of the mine- 
rals out of the territory of India and, 
as such. those sales were not exigible 
to. tax under the Central Sales Tax. 
Act. As ‘mentioned earlier, we are no 
longer concerned with those two sales. 
As regards the other two sales effect- 
ed under the contracts dated October 
26, 1966 and April 14, 1961 with STC, 


. the High Court answered the ques- 


tion’ against the assessee-appellant 
and held that those two sales were 
not exempt from sales tax under 
Article 286 (1) (b) of the Constitution 
read with Section 5 (1) of the Central 
Sales Tax Act. ~ : 

43. In appeal before us Mr, 
Gobind Das on behalf of the appel- 
lant has assailed the judgment of the 
High Court and has contended that 
the sales in question were effected in 
the course of export and as such were 
exempt from the payment of sales 
tax. As against that, Mr, Desai has 
canvassed for the correctness of the 
view taken by the High Court. 


44. In order to appreciate the 
contentions which have been advan- 
ced on behalf of the parties, it may 
be relevant to set out the material 
terms of agreement dated October 26, 
1960 which was entered into between 
the appellant and STC. According to 
the agreement the eppellant had 
agreed to sell and STC had agreed to 
buy Indian chrome ore on the terms 
and conditions mentioned therein. 

After setting out the quantity of the 
material and the analysis specifice- 
tion, the agreement mentioned the 
price to be: 

"U.S, $ 36.00 (U. S. Dollars thirty- 
six) per long ton dry weight, basis 
54% Ozz Os and 3.5/1 Cr/Fe ratio with 
a premium of $ 1.00 for increase of 


-1%Cre Oscontent but no premium above 


953 Org 03 fractions pro rata; and 
with a penalty of $ 4.00 for each 0.1 
below 3.5/1 Cr/Fe ratio, fractions 
pro rata, FOB ocean liner vessel. Cal- 
cutta.” | a 

According to clause 5, the appellant 
represented, that the material would 
be ready in Calcutta harbour for 
shipment per steamer as Leneverett 
or Substitute scheduled to load during 


= 
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December 1960. Clause 6 dealt with 
Sampling and analysis and according 
to it, the material will be sampled 
at the time of loading into ocean go- 
ing vessel by R. V. Briggs & Co. or 
Mitra 5. K. Pt. Ltd. and the final 
sampling would be made at the time 
of unloading at the port of discharge 
by Far East Superintendence Com- 
pany or U. 5. Consultants. The seller 
was to supply a weight certificate 
issued by the Calcutta Port Trust Au- 
thorities which was to form the basis 
for provisional payment. The final 
weights were to be ascertained by the 
U. S..Consultants at the port of dis- 
charge and they were to be final -and 
binding on the parties. Clauses 8 and 
11 of the agreement read as follows: 

“8. Payment: 90% payment -against 
shipping documents as described in 
Buyers’ corresponding sale contract. 
Buyers will assign the relevant fo- 
reign letter of credit which is to be 
opened in their name by their foreign 
buyer, Messrs Associated Metals and 
Minerals. Corporation, on receipt from 
the sellers of a Bank draft for dif- 
ference between buyers FOB pur- 
chase value and FOB Sale value, that 
is $ 1.00 (Rs. 4.75 nP) per dry long 
ton for a Bank guarantee from a 


scheduled Bank guaranteeing _ that 
sellers will pay buyers immediately 
upon shipment/shipments the dif- 


ference between buyers FOB purchase 
value as shown in this contract and 
buyers FOB sale value as shown in 
foreign letter credit that is Dollar one 
(Rs. 4.75 nP) per dry long ton by 
Bank Draft for each shipment and 
the buyers will endorse the bills of 
lading and deliver ‘the same to sellers 
to negotiate against the above men- 
tioned letter of credit. Balance after 
destinational weight and analysis on 
the basis of documents mentioned in 
STC’s corresponding sale contract 
with buyers. If the balance 10% is 
insufficient to cover shortfall in 
weight and analysis at destination or 
any penalty imposed by STC’s foreign 
buyers. the additional amount shall 
be payable by sellers to buyers on 
demand. l 
11, Special Clause: [See Para 8 of 
the Judgment—Ed.} 
. 45. On November 4, 1960 M/s. 
P. Friedlaender & Co. of Calcutta ad- 
dressed communication to the appel- 
lant stating that the above mentioned 
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company had been asked by the Joint 
Divisional Manager of STC ‘tc let 
them have details of the above. ‘sale 
mentioning specifications, delivery, 
payment, weight and analysis to be 
duly approved by the appellant to 
enable STC to draw up the necessary 
contract, M/s. P. Friedlaender.& Co. 
also ‘reproduced the particulars con- 
cerning the transaction. The appellant 


was asked to sign a copy of the let- 


ter to enable M/s. P. Friedlaender & 
Co. to forward the same to STC as 


. the appellant’s approval of the trans- 


action. The letter gave the same par- 
ticulars of the quantity, specifications, 
price, sampling and assaying, weigh- 
ing and shipment which had been 
mentioned in the agreement between 
the appellant and STC. As regards 
the payment it was stated as under: 

“Buyer to open an irrevocable 
letter of credit in US Dollars payable 
as follows: 

90% against usual shipping docu- 
ments balance after final weighment 
and analysis at’ destination.” 
The letter was signed on behalf of th 
appellant by M. K. Rahman in token 
of its acceptance. 

46. ` In the meantime on Octo- 
ber 26, 1960 the Chase Manhattan 
Bank New York sent a letter of cre- 
dit to STC for thirtyseven thousand 
U. S. dollars in the account of Asso- 
ciated Metals and Minerals Corpora- 
tion. It was stated that it was in con- 
nection with the provisional com- 


mercial invoice for one thousand long 


ton Indian chrome concentrates origi- 
nating from the appellant. In the let- 
ter of credit it was stated that ‘it 
might be assigned by STC in favour 
of the appellant. On December 30, 
1960 the appellant sent the different 
documents relating to the shipment of 
the goods along with the original let- 
ter of credit assigned in his favour to 
the United Commercial Bank. Accom- 
panying the letter was also the in- 
voice sent by the appellant in respect 
of the above material. 

47. I need not set out the 
terms of-the other agreement dated 
April 14, 1961 between the appellant 
and STC as it is the common case of 
the -parties that the relevant terms of 
that. agreement are not materially 
different from the above mentioned 
agreement. n 
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r 48. Article 286 (1) (b) provi- 
es: 

"286. (1) No law of a State shall im- 
pose, or authorise the imposition of a 
taxon thesale or purchase of goods 
where such sale or purchase takes 
place......... 

(b) in the course of import of 
the goods into, or export of the goods 
out of. the territory of India.” 


There was no definition of the ex- 


pression “in the course of the import 
of the goods into, or export of the 
goods out of, the territory of India” 
before the Sixth Amendment of the 
Constitution. By that Amendment, 
Parliament was given power to for- 
mulate the principles for construing 
the expression. The Parliament accord- 
ingly provided in Section 5 of the 


Central Sales Tax Act, 1956 as under: — 


“5, (1) A sale or purchase of goods 
shall be deemed to take place in the 
course of the export of the goods out 
of the territory of India only if the 
sale or purchase either occasions such 
export or is effected by a transfer of 
documents of title to the goods after 


the goods have crossed the customs 
frontiers of India. 
(2) A sale or purchase of goods 


shall be deemed to take place in the 
course of the import of the goods into 
the territory of India only if the sale 
or purchase either occasions such im- 
port or is effected by a transfer of 


documents of title to the goods be-. 


fore the goods have crossed the cus- 
toms frontiers of India.” 
49. . In 1952 SCR 1112 = (AIR 
1952 SC 366) Patanjali Sastri C. J. 
speaking for the Court observed: 
“A sale-by export thus involves a 
_ series of integrated activities com- 
mencing from: the agreement of sale 
with a foreign buyer and ending with 
. the delivery of the goods to a com- 
mon carrier for transport out of the 
country by land or sea. Such a sale 
cannot.be dissociated from the export 
without which it cannot be effectua- 
ted, and the sale and resultant export 
form parts of a single transaction.” © 
50. In the case of 1954 SCR 


53 = (AIR 1953 SC 333) it was held . 


by this Court that purchases in .the 
State made.-by the exporters for the 
purpose of export are not within the 
exemption granted by Article 286 (1) 
(b) of the Constitution- > i 


Mod. Serajuddin v: State of Orissa ` 
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Patanjali Sastri C. J. sneaking for the 
majority observed: 

“The word ‘course’ etymological- 

ly denotes movement from one point 
to another, and the- expression ‘in the 
course of’ not only implies a period 
of time during which the movement 
is in progress but postulates also a 
connected relation. ...A sale in the 
course of export out of the country 
should similarly be understood in the 
context ofclause 1 (b) as meaning a 
sale taking place not only during the 
activities directed to the end of ex- 
portation of the goods out of the 
country but. also as part of or con- 
nected with such activities.” 
The learned Chief Justice further ob- 
served that the phrase “integrated 
activities” which had been used in an 
earlier decision to denote a sale which 
occasions the export cannot be disso- 
ciated from the export without which 
it cannot be effectuated, and the sale 
and the resultant export form parts 
of a single transaction. It was in that 
sense that the two activities — the 
sale and the export — were said to 
be integrated. But a purchase for the 
purpose of export like production or 
manufacture for export, being only 
an act preparatory to export could 
not be regarded as an act done “in 
the course: of the export of the goods 
out of the territory of India”. 


51. A sale in the course of ex- 
port predicates a connection between 
the sale and export. the two activi- 
ties being so integrated that the con- 
nection between the two cannot be 
voluntarily interrupted. without a 
breach of the contract or the compul- 
sion arising from the nature of the 
transaction. In this sense to constitute 
a sale in the course of export it may 
be said that the there must be an in- 
tention on the part of both the buyer 
and the seller to export, there must 
be obligation to export, and there 
must be an actual export. The 
obligation may arise by reason of 
statute. contract between the parties, 
or from mutual understanding or 
agreement between them, or even 
from the nature of the transaction 
which links the sale to export. A 
transaction of sale which is a preli- 
minary to export. of the commodity 
sold mav be regarded as a sale for ex- 


port.. but is not. necessarily to be re- 
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garded ‘as one in the course of ex- 
port, unless the sale occasions export. 
And to occasion export there must 
exist such a bond between the con- 


tract of sale and the -actual exporta- _ 


tion. that each link is inextricably 
connected with the one immediately 
preceding it. Without such a bond. a 
transaction of sale cannot be called a 
sale in the course of export of goods 
out of the territory of India (See 
(1964) 7 SCR 706 = (AIR 1964 SC 
1752)). The. appellants in. that case 
were carrying on the business of 
growing and manufacturing tea in 
their estates. . They sold tea to the 
local agents of the foreign buyers. 
The sales were by public auction at 
Fort Cochin. through brokers in ac- 
cordance with the provisions of the 
Tea Act. 1953. The purchases by the 
local agents of the foreign buyers 
were with a view to export the goods 
to their principals abroad and the 
goods were in fact exported out of 
India. It was held that the sales by 
the appellants to the agents of the 
foreign buyers did not come within 
the purview of Article 286 (1) (b) of 
the Constitution. Dealing with the 
contention that the sellers had know- 
ledge that the goods purchased from 
them were with the intention of ex- 


porting, Shah J. speaking for the 
majoritv observed: i 

“But there is nothing in the 
transaction from which springs a 


bond between the sale and the inten- 
ded export linking them up as part 
of the same transaction. Knowledge 
that the goods purchased ‘are intended 
to be exported does not make the 
sale, and export parts of the same 


transaction. nor does ‘the sale of. the | 


quota with the sale of the goods lead 
to that result. There is no statutory 
obligation upon the purchaser to ex- 
port the chests of tea purchased by 
him with .the export rights.. The ex- 
port quota merely enables the pur- 
chaser to obtain export licence, which 


he may or may not obtain. There is © 


nothing in law or in the ‘contract be- 
tween the parties, or’ even in the 
nature of the transaction which pro- 
hibits diversion of the goods for 
internal cossumption. The sellers 
have no concern with the actual ex- 
port of the goods, once the goods are 


sold. They have no control over the - 


A. I. R. 


goods. There is therefore no direct 
connection between the sale and ex- 
port of the goods which would make 
them parts of an integrated transac- 
tion of sale in the course of export.” 


52, In (1966) 3 SCR 352 = 


(AIR 1966 SC 1216) the appellant en- ` 


tered into a contract with the Direc- 
tor-General of Civil Supplies for the 
supply of axle-bodies manufactured 
by its principals in Belgium. The 
goods were inspected on behalf of 
the buyers in Belgium but under the 
contract they were liable to rejection 
after further inspection in India. In 
pursuance of the contract the appel- 
lant supplied axle-bodies to the Sou- 
thern Railway at Perambur and 


_ Mysore. It was held that the move- 
ment of the goods from Belgium - to 


India was in pursuance of the con- 
tract between the appellant and the 
Director-General of Supplies and Dis- 
posals and that there was no possibi- 
lity. of those gcods being diverted by 
the appellant for- any other purpose. 
The sale was accordingly held to be 
in the course of import. and as, such, 
exempt from taxation. 


53. In (1970) 3 SCR 147 = 
(AIR 1971 SC 870) this Court dealt 
with a case relating to the export of 
coffee. Export of coffee outside India 
was controlled under the Coffee Act, 
1942, by the Coffee Board: Coffee es- 
pecially screened and selected was 
sold to registered exporters at ‘export 
auctions’. Permits were given to such 
registered exporters to participate at 
the auction. The Coffee Board pre- 
pared a set of rules which incorpora- 
ted the terms and conditions of sale 
of coffee in the course of export 
Under condition 26 of the Rules a re- 


gistered dealer was to give an ‘export ` 


guarantee’ under which export would 
be made only to stipulated or appro- 
ved destinations. The buyer at an ex- 
port auction was free to export the 


coffee either by himself or through a> 


forwarding agent. without selling the 
goods to the forwarding agent. Im- 
mediately after the export . evidence 
of the shipping had to be produced 
before the Chief Marketing - Officer. 
In case of default. according to condi- 
tions 30 and 31. the permit holder was 
liable to fine and the unexported 
coffee was liable to- be seized. ' The 
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Coffee Board claimed that sales of 
coffee to registered exporters had 
been made in the course of export. It 
was held by the majority that the 
sales by the Coffee Board were sales 
for export and not in the course of 
export. Hidayatullah C. J. speaking for 
the majority in that case observed: 


“The phrase ‘sale in the course of 
export’ comprises initself three essen- 
tials: (i) that there must be a sale (ii) 

that goods must actually be exported 
' and (iii) the sale must be a part and 
parcel of the export. Therefore either 
the sale must take place when the 
goods are already in the process of 
being exported which is established 
by their having already crossed the 
customs frontiers, or the sale must 
occasion the export. The word ‘occa- 
sion’ is used as-a verb and means to 
cause or ‘to be the immediate cause 
of’. Read in this way the sale which 
is to be regarded as exempt is a sale 
which causes the export to take place 
or is the immediate cause of the ex- 
port. The export results from the sale 
and is bound up with it. The word 
‘course’ in the expression ‘in the 
course of means ‘progress or process 
of’, or shortly ‘during’. The ` phrase 
expanded: with this meaning reads ‘in 
the progress or process of export’ or 
‘during export. Therefore the export 
from India to a foreign destination 
must be established and the sale must 
be a link in the same export for which 
the sale is held. To establish export 
a person exporting and a person im- 
porting are necessary elements and 
the course of export is between. them. 
Introduction of a third party dealing 
independently with the seller on the 
one hand and with the importer on 
. the other breaks the link between the 
two for then there are two- sales one 
to intermediary and the other to the 
importer. The first sale is not in the 
course of export for the export begins 
from the intermediary and ends with 
the importer. 


Therefore the tests are that there 
must be. a single sale which itself 
causes the export or is in the progress 
‘or process of export. There is no room 


for two or more sales in the course of.. 


export. The only sale which can be 
said to cause the export is the sale 
which itself results in the movement 
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of the goods from the exporter to the 
importer.” 


54, The decision in the case of 
1971 SC 870) 
(supra) was relied upon by this Ccurt 
in the case of (1974) 1 SCC 459 = 
(AIR 1974 SC 1510). The petitioner in 
that case purchased goods from 


foreign sellers and supplied the same 


to the Directorate General of Supplies 


'& Disposals (DGS & D). Question arose 
whether the sale by the petitioner to 


DGS & D took place in the course of 
export. The question was answered 
in the negative and it was’ observed 
that there was no reason in principle 
to distinguish this case from the deci- 
sion in the Coffee Board’s case. 

55. Before dealing with the 
question as to whether the sales in 
question took place in the course of 
export, I may mention that the sale 


.of mineral ores for export was cana- 


lised through STC in pursuance of an 
order made under the Imports and 
Exports (Control) Act, 1947 (Acti8 of 
1947), S. 3 of that Act empowered the 
Central Government to prohibit, 
restrict or otherwise control imports 
or exports. Under the powers conferred 
by that section. the Central Govern- 
ment issued the Exports Control 
Order, 1958. Cl. 3 of that Order pro- 
vided that no person shall export any 
goods of the description specified in 
Schedule I except under and in accord- 
ance with a licence granted by the 


' Central Government or by any officer 


specified in Schedule IJ. Chrome ore 
and concentrates were specified in the 


_first schedule. Clause 6 of that order 


inter. alia provided that the Central 
Government or the Chief Controller 
of Imports and Exports may refuse to 
grant a licence or direct any other 
licensing authority not to grant a 
licence if the licensing authority 
decides to canalise exports through 
agencies or 
channels. It was in pursuance of the 
above power that the export of chrome 
concestrates was canalised through 
STC. Subsequently this function has 
been taken over by the Minerals and 
Metals Trading Corporation of India 
Ltd. (MMTC). 


56. I may now advert to the 
question as to whether the sales in 
question took pe in the course of 
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export, I have given above the broad 
facts and it would appear therefrom 
that the agreement between the ap- 
-pellant and STC incorporated the 
terms and conditions which had been 
settled between the appellant and the 
foreign buyer. The terms and condi- 
tions of the contract between STC 
and the foreign buyer were also to 
apply to the contract between the ap- 


pellant and STC, except to the extent. 


specified in the latter agreement. It 
was agreed that the contract between 
the appellant and STC would be deem- 
ed cancelled iffor any reason the 
foreign buyer cancelled the correspond- 
ing purchase contract with STC. The 
agreement between the appellant and 
STC clearly contemplated the export 
of chrome concentrates. The name of 
the ship on which the chrome con- 
centrates were to be loaded for the 
purpose of export was also given in 
the agreement. The price to be paid 
by STC to the appellant was fixed in 
terms of dollars plainly because the 
price to be charged from the foreign 
buyer was fixed in terms of dollars. 
Indeed, the amount that STC was to 
get in the course of this transaction 
was one dollar per ton of the con- 
centrates. The name of the foreign 
buyer to whom the chrome concen- 
trates supplied by the appellant were 
to be sold was expressly mentioned 
in the agreement between the appel- 
lant and STC. The final sampling of 
the chrome concentrates as well as 
the final weights were to be ascer- 
tained at the port of discharge in 
America and the certificates in that 
respect were to be binding on the 
parties: Although the letter of credit 
was to be opened by the foreign. buyer 
in favour of STC, STC was to assign 
the same in favour of the appellant. 
The appellant was to get 90 per cent 
against shipping documents and the 
remaining 10 per cent after destina- 
tional weight and analysis. Before 
doing that the appellant had to give 
a bank draft or a bank guarantee to 
STC -at the rate of one dollar per ton 
of the concentrates to be supplied by 
the appellant. 


_ 5T. The facts of the case, in 
my opinion, go to show that the ex- 
port of the chrome concentrates was 
occasioned by one transaction. The 
parties to that - transaction were the 
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appellant, STC and the foreign buyer. 
STC was brought into the picture as 
an intermediary because of the legal 
requirement, according to which the 
export of chrome concentrates was 
to be canalised through STC. Although 
the above requirement necessitated 
the execution of two agreements, one 
between the appellant and STC and 
the other between STC and the 
foreign buyer, there can; in my opinion 
be nodoubtthat the.agreements were 
part of one integrated transaction 
which resulted in the export of the 
goods. The interconnection between 
the two agreements was so intimate 
that one agreement could not stand 
without the other, It was accordingly 
provided that the cancellation of one 
agreement would automatically result 
in the cancellation of the other agree- 
ment. 

58. — Mr. S. T. Desai on behalf 
of the respondents has laid great 
stress on the observations in the case 
of Coffee Board, (AIR 1971 SC 870) 
(supra), according to which there 
must be a single sale which causes 
the export and there is no room for 
two or more sales in the course of 
export. It is urged that it was the 
apreement of sale between STC and 
the foreign buyer which can be said 
to cause the export: The sale by the 
appellant to STC of the chrome con- 
centrates was only for the purpose of 


export and as such was not exempt 


from payment of tax. Learned’ coun- 
sel further submits that once ‘there 
are two contracts, one between the 
dealer and the intermediary and the 
other between the intermediary and 
the foreign buyer, the court need not 
look any further, for it would be only 
the contract between the intermediary 
and the foreign -buyer which would 
occasion the export and not the other 
contract. 


59. I find it difficult to accede 
to the above submission of Mr. Desai. 
The observations in the case of Coffee 
Board (supra) that there was no room 
for two or more sales in the course 
of export were made in the context 
of two independent sales. Those ob- 
servations cannot be invoked in a 
ease like the present where the two 
sales are so interconnected as to be 
part of one integrated transaction. 
Hidayatullah C. J. speaking for the 
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majority took full note of that aspect 
of the matter and it was in that con- 
text that he observed: 


“Here there are two independent 


sales involved in the export pro- 


` gramme. The first is a sale between 


the Coffee Board as seller to the ex- 
port promoter. Then there is the sale 
by the export promoter to a foreign 


_ buyer. Of the latter sale the Coffee 


Board does not have any inkling 
when the first sale takes place. The 
Coffee Board’s sale is not in any way 
related to the second sale. Therefore, 
the first sale has no connection with 
the second sale which is in the course 
of export, that is to say, movement of 
goods between an exporter and an 
importer.” 


The above observations would have 


= been wholly unnecessary and super- 


fluous if it had been the intention of 
this Court to lay down an absolute 
rule that once there are two contracts, 
one between the dealer and the inter- 
mediary and the other between the 
intermediary and the foreign buyer, 
the court need not look to other cir- 
tumstances showing their inter-rtela- 
tionship and-that only the latter con- 
tract would qualify for exemption 
from payment of tax. This Court in a 
series of cases, all decided by the 
Constitution Bench, namely, (AIR 
1952 SC 366); (AIR 1953 SC 333) and 
(AIR 1964 SC 1752) (supra), had laid 
stress on the integrated nature of the 
activities and the close nexus be- 
tween the contract of sale and the ex- 
port of goods. The Coffee Board case, 
(AIR 1971 SC 870) which too was 
decided by the Constitution Bench. 
could not set at naught the rule laid 
down in a series of earlier decisions 
and, in fact, it did not do so as is ap- 
parent from the passage reproduced 
above wherein Hidayatullah C. J. de- 
alt with the question as to whether 
the two contracts were independent 
or not. The correct legal position, in 
my opinion, is that if there is one in- 


tegrated transaction which results in 


in export the fact that the transaction 
takes the shape of two interlinked 
contracts would not make much 
material difference. ' 


60. Argument similar to that 
advanced by Mr. S. T. Desai before 
us was put forth on behalf of the 
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State in the case of (1971) 2 SCR 849 
==(AIR.1971 SC 477) and was repelled 
in' the following words: 


"We have earlier noticed that 
this Court in a series of decisions has ’ 
pronounced in unambiguous terms 
that where under the terms of a con- 
tract of sale, the buyer is required to 
remove the goods from the State in 
which he purchased those goods to 
another State and when the goods are 
so moved, the sale in question must 
be considered as a sale in the course 
of inter-State trade or commerce. 
This is a well established position in 
law. In the Coffee Board case, (AIR 
1971 SC 870) this Court did not de- 
viate from this position nor could it 
deviate as the earlier decisions were 
binding on it. Further in the course of 
his judgment, the learned Chief Jus- 
tice who spoke for the Court referred 
with approval to the earlier decisions 
of this Court where distinction be- 
tween the sales in the course of-inter- 
State trade or commerce and sales for 
the purpose of inter-State trade and 
commerce was explained. On the 
basis of the facts of that case, his 
Lordship came to the conclusion that 
the export of the coffee in question 
was not integrated with the sales 
with which the Court was concerned 
and that there was no direct bond be- 
tween the export and the sales.” 
The passage I have already reprodu- 
ced earlier was thereafter set out. 

61. One important criterion in 
order to determine as to whether the 
contract of sale between the appel- 
lant and STC occasioned the export is 
to find whether STC could divert the 
goods supplied by the appellant fora 
purpose other than the export to the 
foreign buyer. If the answer be in the 
negative, it would necessarily follow 
that the contract between the appel- 
lant and STC resulted in the export 
of chrome- concentrates. The above 
criterion was applied in a number of 
cases. In the case of Ben Gorm Nil- 
giri Plantations Co. (AIR 1964 SC 
1752) (supra) Shah J. speaking for the 
majority observed: - 


“There is no statutory obligation 
purchaser to export the 
chests of tea purchased by him with 
the export rights. The export quota 
merely enables the purchaser to ob- 
tain export licence, which he may or 
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may not obtain. There is nothing in 
law or in the contract between the 
parties, or even in the nature of the 


transaction which prohibits diversion | 


vof the goods for internal 
tion.” 
In the case of K. G. Khosla & Co. 
(AIR 1966 SC 1216) (supra) Sikri J. 
Speaking for this Court observed: 

“Movement of goods from Bel- 
gium to India was in pursuance of the 
conditions of the contract between the 
assessee and the Director-General of 
Supplies. There was no possibility of 
these goods being diverted by the 
assessee for any other purpose. Conse- 
quently we hold that the sales took 
place in the course of import of goods 
within Section 5 (2) of*the Act, and 
are, therefore. exempt from taxa- 
tion.” 
Iù the case of Coffee Board (AIR 1971 
SC. 870) (supra) Hidayatullah C. J 
observed: ) | 

“The compulsion to export here 
is of a different character. It only 
compels persons who buy on their 
own to export in their own turn by 
entering into another sale. It is a sale 
for export. Even with the compulsion 


consùmp- 


the sale may not result for clauses 26, 


30 and 31 visualize such happen- 
ings.” D 
62. Coming to the facts of the 
present case, I find that it was an 
FOB sale and there was absolutely 
no chance of diversion of the goods 
by STC for a purpose other than the 
export to the foreign buyer. 


63. It may also be, mentioned 
that the position of STC under the 
contract. between the appellant and 
STC -was not of a purchaser in the 
ordinary sense of the term. Unlike 
such a purchaser, STC was. not entitl- 
ed to get profits and was not liable 
to bear losses resulting from fluctua- 
tions in the market rate of the goods 
specified in the contract. It was not 
open to STC to charge any price for 
the goods exported to the foreign 
buyer. The price to be charged from 


the foreign buyer was already fixed - 


in the contract between the appellant 
and STC. An ordinary purchaser of 
goods is entitled’ to resell the goods 
or retain them with himself for any 
length of time. There is no obligation 
upon’ him to export the goods, ‘much 


` described its remuneration 
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less to export them to a specified 
foreign buyer. As against that, in the 
present case as a result of the agree- 
ment between the appellant and STC, 
the latter was not entitled to retain 
the goods but was bound .to' export 
them immediately to the specified 
foreign buyer ata price which was al- 
ready mentioned in the agreement 
between the appellant and STC. In 
fact, the arrangement for export of 
the goods was also made by the ap- 
pellant because the contract of sale 
between the appellant and STC was 
FOB. contract. STC came into the 
picture as a statutory intermediary 
because of the.. legal requirements 


under the Exports Control Order. All ' 


that STC was entitled in the bargain 
was a commission of one dollar per 
ton. Indeed, STC in one of its letters 
as com- 
mission. In the case of (1973) 2 SCC 
617 = (AIR 1973 SC 2711) this Court 
observed in para 23 of the’ judgment 
that- the Corporation like STC is in 
the nature of a commercial under- 
taking to which a licence has been 
granted for the export of certain com- 
modities and the service charges are 
nothing but quid pro quo for the sera 
vices rendered by the Corporation. 
The introduction of a statutory. inter- 


‘mediary like STC with only entitle- 


ment of commission of one dollar per 
ton would: not, in my opinion, affect 
the real nature of the transaction that 
it was the appellant who was to ex- 
port the chrome concentrates to the 
foreign buyer. 


64. The matter can also be 
looked at from another angle. Accord- 
ing to Article 286, no law of a State 
shall impose or authorise the imposi- 
tion of tax on the purchase or sale of 
goods where such purchase or sale 
takes place in the course of import of 
the :goods into or the export of the 
goods out of the territory of India. 
There is nothing in this- article which 
restricts the exemption from payment 
of tax to only one sale or purchase. 


Likewise. there is nothing in S. 5 of’ 


the Central Sales Tax Act which rest- 
ricts the sale or purchase occasioning 
export or import to only one sale or 
purchase. The fact that Section 5 re- 


‘fers to sale or purchase in singular 


and not in plural would not. make 
much material. difference because ac- 
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cording to Section 13. of the General 
Clauses Act, unless there is anything 
repugnant in the subject or context, 
words in the singular shall. include 
the plural, and vice - versa. Although 
in a vast majority of ‘cases it would 
be only one sale or purchase which 
would qualify for exemption from 
payment of tax, this is not an abso- 
lute rule. There is nothing in law to 
rule out two sales qualifying for the 
exemption, if the facts of the case 
show that each of the sales is so inter- 
linked with the export of the goods, 
that the export can be said to be 
direct result of the two sales which 


are part of one integrated transac-. l 


tion. 


65. It may be stated that a 
simple sale for export, ie., a sale to 
a person who enters into `a contract 
with a foreign buyer and exports the 
goods purchased by him to the 
foreign buyer would not by itself and 
‘in the absence of anything more qua- 
lify for exemption -from payment of 
tax on the ground of being made in 
the course of export. The question 
with which -we are, however, concern- 
ed is as to what would be the posi- 
tion in law if the two sales are 
so interlinked as to be part of the 


same transaction and whether the first- 
sale in such an event would not be. 


exempt from taxation even though 
the export is occasioned by the two 
contracts of sale taken together. The 
respondents cannot, therefore, derive 
much assistance frorn the observations 
relied upon by Mr. S. T. Desai in the 
case of East India Tobacco Co. v. The 
State of Andhra Pradesh, 1 STC 529 
= (AIR 1962 SC 1738) that a sale for 
the purpose of export is not protected 
by Article 286 (1) (b) of the Constitu- 
tion. 


66. I may mention that in the 
ease of Khosla & Co. (AIR 1966 SC 
1216) (supra) there were two contra- 
cts. This is clear from the statement 
of facts given in the judgment of the 
High Court which was under appeal 
in this Court. The judgment of the 
Court is reproduced in the report of 
that case in 17 STC 473 = (AIR 1966 
SC 1216). The relevant passage in this 
respect reads as under: 

“The assessee, Messrs Khosla and 
Co. entered into a contract with the 
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- whether the movement 
bodies from Belgium into Madras was 


" are converse to those of 
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Director-General ‘of ‘Supplies and Dis- 


-posals, New Delhi, for the supply of 


‘axle-box bodies’, In order to fulfil 
the -contract; the assessee had ‘to en- 


ter into contract with the manufac- 


turers in Belgium. The goods were so 
got manufactured and imported into 
India and cleared at the Madras Har- 
bour ahd supplied to certain parties 
on the instructions of the buyer, the 
Director-General of Supplies and Dis- 
rer as contained in the contract it- 
self.” t 


- Despite the existence of two contracts, 


this Court held. that the contract of 
sale by Khosla & Co. to the Director- 
General of Supplies and Disposals was 
exempt from payment of tax as being 

a course of import. It was obser- 
Vv 


“The next question that arises is 
of axle-box 


the result of a covenant in the con- 
tract of sale or an incident of such 
contract. It seems to us that it is quite 
clear from thé contract that it was 
incidental to the contract that the 
axle-box bodies would be manufactur- 
ed in Belgium, inspected there and 
imported into India for the consignee. 
Movement of goods from Belgium to 
India was in pursuance of the condi- 
tions of the contract between the 
assessee and the Director-General of 


‘Supplies. There was no possibility of 


these goods being diverted by the as- 
sessee for -any other purpose. Conse- 
quently we. hold that the sales took 
place in the course of import of goods 
within Section 5 (2) of the Act, and 


are, PETSLOre, exempt from taxa- 
tion.” 
Although the facts of the present case 


Khosla & 
Co. the principle. laid down therein 
fully applies to the present case. 


67. I have already mentioned 
above that the contract of sale be- 
tween the appellant and STC was an 
FOB contract. The question as to 
whether such a contract would be 
immune against liability to sales tax 
under Article 286 arose for determi- 
nation in the case of 1961-1 SCR 924 
= (AIR 1961 SC 311). The respon- 
dents firm in that case claimed exem- . 
ption from sales tax under Art. 286 
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(1) (b) of the Constitution in respect 
of sales made by them of cotton and 
castor-oil on the ground that the 
sales were on FOB contracts under 
which they continued to be the 
owners of the goods till those goods 
crossed the customs barrier and 
entered the export stream. The 
respondents also contested the pur- 
chase tax to which they were as- 
sessed under Section 10 (b) of the 
Bombay Sales Tax Act. It was held 
that the.goods remained the seller’s 
property. till they had been brought 
and loaded on board the ship and so 
the sales were exempt from tax under 
Article 286 (1) of the Constitution. 
Dealing with the FOB contracts, this 
Court observed that the normal rule 
in such contracts was that the pro- 
perty in the goods was intended to 
pass and did pass on the shipment of 
the goods. It is no doubt true that 
there was no reference in the above 
mentioned case to Section 5 of. the 
Central Sales Tax Act which formu- 
lates the principles as to when sale 
or purchase of goods shall be deemed 
to take place in the course of export 
or import, this fact would not affect 
the binding force of the rule laid 
down in the above case. I may 
also observe in the above context that 
an FOB sale though contemplating 
the export of the goods may be made 
between parties carrying on business 
in the same country (see ‘Sale of 
Goods” by P. S. Atiyah, p. 215). The 
learned author has given the follow- 
ing instance. “A company, which has 
contracted to sell goods.to a foreign 
buyer, may itself buy goods, in order 
to fulfil the contract. f.o-b. English 
ports from English sellers”. 


68. Referring to the case of 
Wadeyar (AIR 1961 SC 311) (supra) 
Shah J. speaking for the majority in 
the case of Ben Gorm Nilgiri Planta- 
tions Co. (AIR 1964 SC 1752) (supra) 
observed: 


"This was undoubtedly a case of 
two sales resulting in export, and the 
first sale was held immune from 
State taxation: but that was so be- 
cause the property in the geods had 
passed to the Indian purchaser when 
the goods were in the export stream. 
The first :ale itself was so inextricab- 
ly connected with the export that it 
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was regarded as a sale in the course 
of export.” , 

The above observations clearly lend 
support to the view that even in the 
case of two sales the first sale would 
be immune against . taxation if the 
property in the goods passed' to the 
Indian purchaser when the '§ goods 
were in the export stream. The rea- 
son for that was that the first sale 
was so inextricably connected with 
the export that it was regarded as a 
sale in the course of export. — 


69. Another test which was 
laid down in the case of Ben Gorm 
Nilgiri Plantations Co. (AIR 1964 SC 
1752) was as under: 


“Where the export is the result of 


sale, the export. being inextricably 
linked up with the sale so that the 
bond cannot be dissociated without a 
breach of the obligation arising by 
statute, contract or ‘mutual under- 
standing between the parties arising 
from the nature of the transaction. 
the sale is in the course of export.” 


Applying the above test also, the sale 
by the appellant to STC would qua- 
lify for exemption from taxation. It 
is plain that a breach of the appel- 
lant’s obligation arising under the 
above contract of sale would result in 
a situation that STC would not be 
able to export the chrome concentra- 
tes to the foreign buyer. 


70. I would, therefore, accept 
the appeals with costs, set aside the 
judgment of the High Court and ans- 
wer the question referred to it in 
favour of the assessee and against the 
revenue. One hearing fee. i 


71. In civil -appeals Nos. 2063 


to 2082 of 1974 which have been filed 


by Nandaram Huntaram, the appel- 
lants were lessees of mines. They en- 
tered into a contract with STC for 
the sale ofiron ore, STC initsturn en- 
tered into export contracts with 
foreign buyers. Theappellants were as- 
sessed to tax under the Central Sales 
Tax Act and as their declaration was 
not produced within the requisite 
time, the full rate was applied. The 
sales Tax Tribunal negatived the ap- 
pellants’ contention that the sales were 
exempt from payment of tax for be- 
ing in the course of export. The de- 
claration filed by the appellants was 


- 
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assessments be made at the conces- 
sional rate. The Tribunal in holding 
the appellants to be liable to pay cen- 
tral sales tax found that the appel- 
lents had no direct connection with 
the export and that the sale by the 
appellants to STC was independent of 
the export. It was. further ` observed 
that the contracts with STC had oc- 
casioned inter-State movement of the 
goods and as such the turnover. was 
liable to be assessed under the Cen- 
tral Sales Tax Act- An application 
was thereafter made by the appel- 
lants to refer the following questions 
for decision to the High Court: . 


“1. Whether in the facts a cir- 
cumstances of the case the Tribunal 
was right in holding that sale of ‘iron 
ore was not in course of export? 


2. Whether in the facts and cir- 
cumstances of the case the contracts 
between the petitioner and State 
Trading Corporation of India and 
State Trading Corporation of India 
and foreign buyers are all inter-con- 
nected? 


3. Whether in the- facts and cir- 
cumstances of the case the sale of 
iron ore is liable to be taxed under 
Central Sales Tax Act at all? 


4. Whether in the facts and cir- 
cumstances of the case there was 
material available on record for as- 


sessing the petitioner under the pro- 


visions of Central Tax Act? 


5. Whether the sale by the peti- 

tioner had occasioned. movement of 
goods in course of export and is pro- 
tected by Article 286 of the Constitu- 
tion of India?” 
The Tribunal dismissed the above ap- 
plication. The appellants then filed 
applications before the High Court 
that the Tribunal be called upon to 
file a statement of the case in respect 
of the above mentioned questions. 
The High Court dismissed those ap- 
plications and in doing so relied up- 
on the judgment in the case of Md. 
Serajuddin v. State of Orissa which 
. is the subject-matter of the other 10 
appeals, namely, civil appeals Nos. 
697 to 706 of 1973. The above men- 
tioned 20 appeals. have been filed 
against the order of the High Court 
dismissing those applications. | 


Raunaq Ram v. State of Punjab 
accepted and it was directed that the . 


‘appeals are 
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72. Mr. Bhandare on behalf of 
the State has urged in these 29 ap- 
peals that the facts of these cases are 
materially different from those in the 
cases of Md. Serajuddin and as such 
even if we accept the appeals in the 
cases of Md. Serajuddin, we should 
not interfere with the order of the 
High Court in these 20 appeals. So 
far as the above submission is con- 
cerned, I may observe that I do not 
express any opinion on the point as 
to whether the facts of these cases 
are similar to those in cases of Md. 
Serajuddin. This is a matter which 
would have to be gone into after a 
reference and statement of case is 
submitted-to the High Court. For our 
purpose it is sufficient to note that 
the High Court in dismissing the ap- 
plications filed by the appellants 
Placed reliance upon its decision in 
the cases of Md. Serajuddin. As the 
judgment in the cases of _Md. Sera- 
juddin is being set aside, the ground 
for refusing to call for a reference. 
no longer holds good. I, therefore, ac- 
cept the 20 appeals filed by Nandaram 
Huntaram set aside the judgment of 
the High Court and direct the Tribunal 
to file a statement of the case and 
refer the questions reproduced above 
to the High Court. The appellants 
shall be entitled to the costs in this 
Court in these appeals also. One hear- 
ing fee. 

ORDER 


-= 7S In accordance with the 
judgment of the majority, all these 
dismissed. The parties 
will pay and bear their own costs 
in all the appeals. 

Appeals dismissed. 





` ATR 1975 SUPREME COURT 1587 ` 
(From :- [LR (1972) 1 Puni 639) 
A. ALAGIRISWAMI, P. N. BHAGWATI 
AND P. K. GOSWAMI], JJ. 

M/s. Raunaq Ram Tara Chand and 
others, Appellants v. The State of Punjab 
and others, Respondents. 

Civil Appeals Nos. 299 and 120 to 124 
of 1972, D/- 14-7-1975, 

(A) Punjab Agricultural Produce 
Markets Act (23 of 1961), S. 23 — Pun- 
jab Agricultural Produce Markets (Gene- 
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tal) Rules pei R. 29 (3) — Fee on 
purchase and sale of agricultural produce 
in notified market area — Levy of — Per- 
missibility — ILR (1972) 1 Punj 639, Re- 
versed. 

By virtue of S. 23 and R. 29, the Act 
authorises the levy of fee on agricultural 
produce bought or sold in the notified 
market area only by persons holding 
licence in-that regard. Where certain per- 
sons hold licences only in respect of busi- 
ness of Kacha arhtiya and/or commission 
agents and they have not been issued lic- 
_€nces of buying and selling agricultural 
. produce, no fee can be levied on them in 
respect of. purchase and sale of’ agricul- 
tural produce by them, ILR ` (1972) 1 
Punj 639, Reversed. - (Para 13) 

(B) Punjab Agricultural Produce 
Markets Act (23 of 1961); S. 2-(a}) — Gur 
and Sakhar, whether agricultural produce 
within S. 2 (a). 

Court will not undertake a judicial 
scrutiny of gur and sakhar in order to 
come to a conclusion whether or not. they 


are agricultural produce.. In view of.defi-: 


nition of S. 2 (a), such an inquiry is out 
of place. It is because of ‘power of State 
Government under S. 38 to add -to the 
Schedule items of agricultural produce, 
that the first part of the definition under 
S. 2 (a) gives guidance as to what agri- 
cultural producé’ means, Thus, gur and 
sakhar are agricultural produce within 
S. 2 (a). ILR (1972) 1 Punj 639,. Affirmed. 
(Para 14) 
Mr. G. L. Sanghi, Sr. rere (M/s. 
S, K. Mehta, R. L. Batta and M. Qumar- 
uddin, Advocates with him) in Civil Ap- 
peal No, 299 of 1972 and M/s. V. C. Maha- 
jan, S. S. Khanduja and R. L. Bata, Ad- 
vocates in Civil Appeals Nos. 120-124 of 
1972, for Appellants; Mr. D. Mukherjee, 
Sr. Advocate, ` (In C. A. No. 299 of 1972) 
(M/s. Hardev Singh, R. S. Sodhi and G. 
C. Garg, Advocates with him), for Res- 
pondents. 
Judgment of the Court was delivered 


P. K. GOSWAMI, J. :— In these ap- 
peals by certificate of the High Court of 
Punjab and Haryana validity of action 
taken by the Market Committee, Patiala, 
under the provisions of the Punjab Agri- 
cultural Produce Markets Act, 1861, is 
under challenge. 


2. The appellants are shop-keep- - 


ers of Gur Mandi, Patiala, and are licen- 
sees under Section 30 of the Punjab Agri- 
cultural Produce Markets Act, 1961 
(briefly the Act) and are also pacca arh- 
tiyas. It is not in dispute that they sell 
gur and sakhar within the market area 
notified under the Act. It is also admitted 
that they have licences under Section 10 
of the Act in Form ‘B’ as kacha arhtiva 
or commission agents. Since they were 
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found to be selling gur and sakhar in 
their own shops within the notified mar- 
ket area without submitting accounts and 
without payment of fees they were ask- 
ed to show cause by the Market Commit- 
tee why legal action should not be taken, 
against them for violation of Rules 29 (3) 
and 31 (1)-of the Punjab Agricultural 
Produce Markets (General) Rules,- 1962 
(briefly the Rules) and for violation of 
condition No. 1 of the licence which is to 
the effect that the licensee shall. comply 
with the provisions of the. Act, Rules and 
Bye-laws framed thereunder ‘and instruc- 
tions issued from time: to time. ` 

3 - The appellants disclaimed liabi- 
lity to pay fee under the Act on various 
grounds. The Administrator of the Mar- 
ket Committee after some correspondence 


levied on one of the appellants, M/s. Prem - 


Chand Ram Lal, appellants in Civil Ap- 
peal No. 120 of 1972, Rs. 5,014 as mar- 
ket fee on the basis of. best judgment as- 
sessment and imposed equal amount of 
penalty and a demand: notice was issued 
for payment: M/s. Prem Chand Ram Lal 
filed a writ application before the. High 
Court for quashing the demand notice. 
The High Court allowed the petition 
quashing the order of assessment as arbi- 
trary and violative of the principles of 
natural justice. The High Court, however, 
rejected the other contentions of the said 
petitioner questioning the validity of the 
fee levied. M/s. Prem Chand Ram'‘Lal fl- 
ed a Letters Patent Appeal against the 
judgment of the learned Single Judge re- 
jecting their other substantial points. 

4. The appellants in Civil Appeal 
No, 299 of 1972 had also filed.a writ ap- 
pHcation under Articles 226 and 227 of 
the Constitution in. the High Court ques- 
tioning the action taken against them as 
well as the levy under the, Act. By a 
common judgment of March 25, 1970, the 
Division. Bench of the High Court dis- 
missed the Letters Patent Appeal of M/s. 
Prem Chand Ram Lal as also the writ 
application of the appellants and granted 
certificates to appeal to this Court. 

5. The question is ‘whether the 
appellants are Hable: to payment of fee 


under the Act. 


6. Action in this case was taken 
for violation of Rules 29 (3) and 31 (1) of 
the Rules. We will read rules: 

“R. 29 (1). Under Section 23 a Com- 
mittee shall levy fees on the agricultural 
produce bought or sold by licensees in 
the notified market area at the rates fix- 
> by the noun from time to time PEEN 

2 xt x 


(3) The a shall be paid to the 
Committee, or a paid officer duly autho- 
rised .to receive such payment on the 
day of the transaction or on the follow- 
ing day. +9 A 
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“R. 31 (1). Every licenced dealer and 
every dealer exempted under Rule 18 
from obtaining a licence shall submit to 
the Committee a return jn Form M show- 
ing his purchases and sale. of each trans~ 
action of agricultural produce on each 
day, on the day on which the transaction 
oo place or on the eee day...... 

x x 

7. The fault of the A E lies 
in that they have neither paid fees under 
Rule 29 (3) nor have they submitted re- 
turns in Form 'M’. A perusal of the above 
two rules would show that the Commit- 
tee is authorised to levy fees on agricul- 
tural produce bought or sold only by a 
licensee in the notified market area.. Si- 
milarly under R. 31 (1) only a licenced 
dealer is required to submit a return. 

8. We have now to take note of 
the scheme disclosed in a few other rele- 
vant provisions which are material for 
our purpose. 

9. Under Section 10 of the Act 

“any person may apply to the authority 
specified in Section 9 for a licence which 
may be granted for such period, in such 
form, on such conditions and on payment 
of such fees not exceeding one hundred 
rupees as may be prescribed”. There is a 
proviso to this sub-section whereby ‘if 
any person carrying on any business of 
the nature specified in sub-section (3) of 
Section 6 in a notified market area on the 
date of issue of notification under sub- 
section (1) of that section, fails to apply 
for licence on ‘or before the date specified 
therein for obtaining licence, the pres- 
eribed authority may, before a licence is 
issued, impose on him such penalty not 
exceeding one hundred rupees as may be 
prescribed”. By Section 5 of the Act the 
_ State Government ‘by: notification declares 

its intention of exercising. control over 
the purchase, sale, -storage and process- 

ing of specified agricultural produce in a 
specified area. By Section 6 (1) the Gov- 
ernment by notification notifies a market 
area for the purpose of the Act. Section 
6 (3) may be quoted: 

"g§ (3). After the date of issue of such 
notification or from such later date as 
may be specified therein, no person, un- 
less exempted by rules made under this 
Act, shall, either for himself or on behalf 
of another person, or of the State Gov- 
ernment within the notified market area, 
set up, establish or continue or allow to 
be continued any place for the purchase, 
sale, storage. and processing of the agri- 
cultural produce except under a licence 
granted in accordance with the provisions 
of the Act, the rules and bye-laws made 
thereunder and the conditions specified in 


10. As we read the above sub- 


section it is clear that no person 
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unless exempted by rules, inter alia, pur- 
chase, sell, store or process the specified 
agricultural produce except under a. lic- 
ence. It is not the case of the appellants 
that they. belong to the exempted class. 


11.. Rule 17 (1) provides that “a 
person desirous of obtaining a licence 
under Section 10 of the Act shall apply 
in Form A (to be submitted in duplicate) 
to the Chairman of the Board through 
the Committee of the area in which he 
wishes to carry on his business and shall 
also deposit with the Committee the re- 
quisite licence fee”, Sub-rule (3) provides 
that if any person on the specified date 
fails to apply for a licence, he is liable 
to penalty in accordance with a certain 
scale. Under sub-rule (7) “the Chairman 
may grant a licence to the applicant in 
Form B. The licence shall be subject to 
the conditions mentioned therein.” 


12. When we look to Form ‘A’ 
which is the form: for application for a 
licence under Section 10 we find that 
against entry 8, the applicant has to give 
the “particulars of the business for which 
sa licence is required” under four 


(1) Kacha. Arhtiya 

(2) Commission Agent. 
(3) Storage. 

(4) Processing. 


Similarly in Form ‘B’ which is the form 
cence under Section 10, against 
entry 5, the same particulars of the busi- 
ness as against entry 8 in Form ‘A’ ap- 
pear. As a matter of fact one of the lic- 


ences of the appellants was shown to us 


and it was in accordance with Form ‘P. 
It is, therefore, clear that no licence has 
been issued to the appellants for doing 
business of buying and selling agricultu- 
ral produce. It is the case of the appel- 
lants that they make direct purchases 
and this fact is not controverted. Al- 
though, therefore, the appellants are lic- 
ensees as required for some of the busi- 
nesses mentioned in Form ‘B’, they have 


‘no licence for carrying on business of 


pur and sale of agricultural pro- 
duce within the notified market area. 


13. Now under Section 23 “a Com- 
mittee may, subject to such rules as may 
be made by the State Government in this 
behalf, levy on ad valorem basis fees on 
the agricultura] produce bought or sold 
by licensees in the notified market area 
at a rate not exceeding rupee one fifty 
paise for every one hundred rupees, pro- 
vided...... ’ Section 43 provides for rule- 
making power. Rule 24 is referable to 
Section 43 (2) (v), but we are not concern- 
ed with this rule in this case. Rule 29 
provides that under Section 23 a Com- 
mittee shall levy fees on the agricultural 
produce bought or sold by licensees in 
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the notified market area at the rates fixed 
by the Board from time to time. Reading 
Section 23 and Rule 29 together it is not 
possible to escape from the conclusion 
that the Act authorises levy of fee on 
„agricultural produce bought or sold in 
the notified market area by licensees 
only. ‘The appellants have licence only in 
respect of the business of kacha arhtiya 
and commission. agent. While we express 
no opinion on the point whether the ab- 
sence of reference to buying and selling 
of agricultural produce in Form ‘A’ and 
Form ‘B’ disables the Committee to issue 
licences for that purpose, we are of opin- 
ion that the present appeals can be dis- 
posed of on the sole ground that the ap- 
pellants have not as a matter of fact 
been issued such licences and no. fees 
can, therefore, be levied on them in res- 
pect of purchases and sales of agricultu- 
tal produce by them. The appellants are, 
therefore, not liable to payment of fee 
under the Act as demanded. 


14. The appellants also contend 
that since gur and shakkar are manufac- 
tured products they cannct come under 
the definition of agricultural produce 
within the meaning of Section 2 (a) of 
the Act. Section 2 (a) defines agricultural 
produce to mean “all produce whether 
processed or not, of agriculture, horticul- 
ture, animal husbandry or forest as spe- 
cified in the Schedule to this Act” which 
mentions 85 items of commodities. These 
are statutorily agricultural produce 
under Section 2 (a). It is not possible to 
entertain the argument that the Court 
will undertake a judicial scrutiny of 
these items in order to come to a conclu- 
sion whether these are agricultural pro- 
duce or not. In view of the definition in 
Section 2 (a) such an enquiry is out of 
place. In this context we may note that 
under Section 38 the State Government 
may by notification add to the schedule 
any other item of agricultural produce or 
amend or omit any such specified item. 
It is because of this power to add to the 
schedule items of agricultural produce 
that the first part of the definition under 
Section 2 (a) gives guidance as to what 
agricultural produce means. The submis- 
sions are, therefore, devoid of substance. 


15. In the result the appeals are 
allowed, ‘The appellants are not liable for 
payment of fee with regard to their sales 
in the notified market area other than in 
the capacity as kacha arhtiyas or com- 
mission agents. In the.circumstances of 
the case there will be no order as to costs, 


Appeals allowed, 
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V. R. KRISHNA IYER, J. 


Smt. Indira Nehru Gandhi. Appellant 
v. Raj Narain and another, Respondents. 


, Civil Misc. Petn. No. 887 of 1975, 
Civil Misc. Petn. No. 3557 of 1975, D/- 
24-6-1975. 


(A) Rep presentation of the People Act 
(1951), Section 116-B (2) — Application 
for stay — Preliminary objection that 
petitioner had come with unclean hands — 
Overruled, 


The respondent raised a preliminary 
objection to the stay application that the 
petitioner appellant had come with un- 
clean hands. It was contended that her 
advocate induced the High Court into 
granting a stay by misrepresenting that 
if the judgment came into immediate 
effect, the national government would be 
paralysed for want of a Frime Minister 
and so time was needed for the. ruling 
Party to elect a new leader to head the 
Government. Taken in by this alleged 
critical need of the democratic process, 
the High Court granted 20 days’. stay. 
It was alleged that this spell, ingeniously 
secured, was perverted to consolidate her 
leadership, not to find a successor. 


Held the objection was not sustain- 
able. There was no reason to reject the 
petitioner’s plea that the cnoice of an al- 
ternative leader was left to her Party, 
that she did what she could in the spirit 
of the representation to Cour+ and did 
not what she could not viz., to force her 
partymen to push her aside for the nonce 
for the Court’s satisfaction. In these mat- 
ters one has to go by prima facie, mate- 
rials and probabilities. (Para 5) 


esentation of the People Act 


(B) Repr 
(1951), Section 116-B (2) — Stay applica- 


tion — Pronouncement on merits of ap- 
peal — When justified. 


When the Court is considering whe- 
ther a stay should be granted or not, it 
is premature and perhaps unwise to pro- 
nounce on the merits of the. appeal itself 
except where the judgment. contained gro- 
tesque errors, absurd conclusions or. gross- 
ly erroneous propositions ‘of law. 

(Para 7) 

(C) Representation of the People Act 
ad Section 116-B (2) — Stay applica- 

tion — Duty of Court — Factors relevant 
for consideration. . 


While the right to appeal is statutory 
the power to stay is discretionary. But 
judicial discretion — indeed, even execu- 
tive discretion —. cannot run riot. The 
former, though plenary, is governed in its 
exercise by sound guidelines, and courts 
look for light, inter alia, from practice 
and precedent, without however being 
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hide-bound mechanically by the 
alone. (Para 3) 


Arguments about public sentiment, 
political propriety. and moral compulsion, 
though touched upon at the bar and rele- 
vant at other levels, fall beyond the con- 
ventional judicial orbit and have to be 
discriminatingly sifted. 


If national crises and democratic con- 
siderations, and not mere balance of con- 
venience and interests of ‘justice’. were to 
be major inputs in the Judge's exercise 
of discretion, systemic changes and shifts 
in judicial attitudes may perhaps be need- 
ed. (Para 4) 

Where there are findings of contra- 
vention of the election law the Supreme 
Court cannot take the prima facie view 
that the justice of the case justifies indif- 
ference to those findings. (Para 11) 

What has been the prior practice of 
Supreme Court in such cases? What, if 
any, are the special circumstances com- 
pelling departure in favour of the peti- 
tioner? What is the balance of con- 
venience? What does the public justice 
of the case dictate? Which way does 
public interest lie? These ere the socio- 
legal considerations which are relevant to 
the grant or refusal of stay and the terms 
to be imposed on the petitioner in the 
event of grant. Stay pending appeal has 
been usually granted but hemmed in by 
conditions. (Para 13) 

The political compulsions like the 
swell of the tidal wave in favour of the 
petitioner which, even if true (though 
controverted by the other side) cannot 
breach the legal’ dykes to force a stay 
where precedentially it has not been 
granted. Nor can the national crisis, in 
the event of her exit from office, be a 
valid legal consideration, even if it may 
perhaps have weight ın other spheres. 

(Para 14) 

The stay orders made by the Supreme 
Court under the present law have, with 
marginal variations, acquired a standar- 
dized form. Naturally, cursus curjae 
‘is mere persuasive for adoption, unless 
exceptional legal or other grounds for 
deviation are made out for grant of ab- 
solute stay. (Para 21) 


(D) Representation of the People Act 
(1951), Sections 8-A, 100 and 116-B (2) — 
Stay application. — Order suspending 
judgment and order of High 
Effect on disqualification — eal ie ampact 
on the Prime Ministership of the peti- 
tioner. 

Section 8-A is the necessary follow- 
up of the judgment under Section 100. By 
an order by the Supreme Court suspend- 
ing the operation of the judgment and 
order of the High Court, the judgment 
and order of the High Court is nullified 
for the nonce i.e., till the appre is dis- 
posed of. Consequentially, the disqualifi 


past 
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cation also ipso jure remains in abeyance. 
(Para 24) 


The reasonable effect of a stay order 
is that there is a plenary eclipse of the 
High Court’s judgment ana order during 
the pendency of the appeal, subject to 
the few restraints clamped down on an 
appellant. (Para 25) 


There is some link between Member- 
ship of one of the two Houses of Parlia- 
ment and Ministership (Article 75) but 
once the stay order is made the disquali- 
fication regarding Membership is in sus- 
pended animation and does not operate. 
Likewise, the appellant’s Membership of 
the Lok Sabha remains in force so long 
as the stay lasts. However, there will be 
a limitation regarding the appellant’s par- 
ticipation in- the proceedings of the Lok 
Sabha in her capacity as Member there- 
of, but, independently of the Membership 
a Minister and, a fortiori, the Prime Minis- 
ter, has the right to address both Houses 
of Parliament (without right to vote, 
though) and has other functions to fulfil 
(Articles 74, 75, 78 and 88 are ilustra- 
tive). ‘In short, the restrictions set out in 
the usual stay order carinot and will not 
detract from the appellant being entitled 
to exercise such rights as she has, includ- 
ing addressing Parliament and drawing 
Salary, in her capacity as Frime Minister. 
There will thus be no legal embargo on 
her holding the office of Prime Minister, 
(The terms of the operative order in the 
instant case have been stated in para 31.) 

(Paras 28. 31) 


The Order was delivered by 


V. R. KRISHNA IYER, J.:— Right at 
the beginning, I must record appreciation 
of the valuable assistance given by coun- 
sel on both sides to the Court in clari- 
fying the twilt aspects and unravelling the 
latent facets of what, viewed in typically 
isolated legal perspective, untuned to the 
national wave-length and unclouded by 
the dust-storms of politics, is a humdrum 
case. Having regard to the obstreperous 
environs and mounting tensions surrond- 
ing the events following upon the judg- 
ment of the Allahabad High Court, it 
must be stated to the credit of Shri Pal- 
khivala and Shri Shanti Bhushan that in 
their suave submissions they have shown 
how sound and fury only help thwart the 
thought-ways of law anā extra-legal 
tumults can be walled off from the Court 
hall. The arguments have been largely 
legal and their merits have to be weigh- 
ed in judicial scales, What, perhaps in a 
certain view, are not strictly pertinent to 
the stay proceedings have, however, been 
adverted to at the bar, inevitably and 
understandably, bul wilhm marginal 
limits, if I may say so, because the pro- 
ceedings in the Halls of Justice must be 
informed, to some extent, by the great 
verity that the broad sweep of human 
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history is guided by sociological forces 
beyond the ken of the noisy hour or the 
quirk of legal nicety. Life is larger than 
Law. Now I proceed to discuss the merits 
of the matter. 

this 


2 The appellant has moved 
Court challenging the ‘unseating’ verdict 
against her by the High Court. She has 
also sought ‘absolute stay’ of the judg- 
ment and order under appeaL Entering a 
caveat, the respondent has also appeared 
eropen counsel and opposed the grant of 
stay 

3. While the right to appeal is 
statutory, the power to stay is discre- 
tionary. But judicial discretion—indeed, 
even executive discretion — cannot run 
riot. The former, though ` plenary, is 
governed in its exercise by sound guide- 
lines, and courts look for light, inter alia, 
from practice and precedent, without 
however being hide-bound maa 
by the past alone. After all. judicial 
power is dynamic, forward-looking and 
Socially luscent and aware. I mention 
this dimension of ‘judge-power’ because 
the industry and ingenuity of both law- 
yers have unearthed prior instances zig- 
zagging now and then but. substantially 
striking the same note, A few orders from 
the debris of old records have been 
brought up which seem to suggest vari- 
ations in the type of stay granted by the 
higher courts. I shall have occasion to 
dilate on them a little later. Suffice it to 
note that the power: of the court must 
rise to the occasion, if justice, in its lar- 
ger connotation, is the goal—and it is. 


4. Having regard to the historic 
power-stakes involved in thus election ap- 
peal and stay proceeding, vigorous argu- 
ments, marked by strokes of heat and 
flashes of light.. have been heard in this 
application for stay and the time consum- 
ed at the bar has been considerably more 
than when like matters have been routine- 
ly dealt with by this Court. Let it be 
plainly understood that the Court decides 
forensic questions without getting em- 
broiled in non-legal disputes working as 
it does in a sound-proof system of sorts. 
Moreover, notwithstanding the unusual, 
though natural, excitement and import- 
ance surrounding the case, the Court is 
the quiet of the storm centre and views, 
with an equal eye, the claims on each 
side. taking judicial note of the high 
issues and balance of convenience in the 
wider context. Arguments about public 
sentiment, political propriety and moral 
compulsion, though touched upon at the 
bar and relevant at other levels, fall be- 

ond the conventional judicial orbit and 
have to be discriminatingly sifted. Never- 
theless, Shri Palkhivala has pressed be- 
fore me the propriety and urgency of 
‘the Court taking into consideration the 
national situation even while exercising 
its discretionary power. As a counter- 
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weight to this submission, Shri Shanti 
Bhushan has claimed that no republic can 
surrender its democratic destiny to a 
single soul without being guilty of over- 
powering the parliamentary process by 
a personality cult, Inis brings to the 
fore an activist interrogation about the 
cognisibility of such considerations by a 
court. Do the judicial process and its 
traditional methodology sometimes make 
the Judicature look archaic, with eyes 
open on law and closed on society, for- 
getting the integral yoga of law and so- 
ciety ? If national crises and democratic 
considerations, and not mere balance of 
convenience and interests of ‘justice’, 
were to be major inputs in the Judge’s 
ara of discretion, systemic changes 
and shifts in judicial attitudes may per- 
haps be needed. Sitting in ‘time-honour- 
ed forensic surroundings I am constrained 
to judge the issues before me by ‘the 
ae sanctified by the usage of this 
urt. 


5. Now to aie E urged before 
me. More or less by way of preliminary 
objection, Shri Shanti Bhushan asserted 
that the petitioner, having come with un- 
clean hands, was not entiticd-to seek the 
equitable relief of stay. How were her 
hands unclean? Because, the argument 
runs, her advocate > induced the High 
Court into granting a stay by misrepre- 
senting that if the judgment came into 
immediate effect, the national government 
would be paralysed for want of a bens 
Minister and so’ time was needed for the | 
ruling Party to elect a new leader to head | 
the Government. Taken in by this alleg-j 
ed critical need of the democratic process, 
the learned Judge granted 20 days’ stay. 
This spell, ingeniously secured, was per- 
verted to consolidate her leadership, not: 
to find a successor. If this version of the’ 
respondent were veracious, the peti- 
tioner’s conduct were dubious and this 
Court would not condone such ‘solemn 
mockery.’ But Shri Shantj Bhushan’s sub- 
mission loses its sting if Shri Palkhiwala 
were to be heeded. For, according to the 
latter, all in a hurry a stay was moved by 
the Allahabad advocate’ praying for stay 
Stating both the need to elect a leader 
(not, another leader) and to enable. filing 
of an appeal, The Congress Parliamen- 
tary Party was since convoked but there 
was a thunderously unanimous vote re- 


affirming faith in the petitioner as leader 


and Prime Minister, If her Party so full- 
bloodedly plumped in favour of her’ re- 
maining in office as Prime Minister and 
guiding the Party as its one and only lea- 
der, the petitioner could not be faulted as 
She 
could only call a meeting of the Party but 
not coerce the members to elect anyone 
other than the one they had set their 
hearts upon. Whether that Party's lea- 
dership resources were too inadequate to 
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secured an alternative chief may be an in- 
teresting question, but -the: Court does 
hot peep into that penumbral area, More- 
over, the stay order does not state that it 
was to enable the election. of a different 


leader that time was granted. I have no... 


ood reason to reject the petitioner’s plea 
that the choice of an alternative leader 
was left to her Party that she did what 
she could in the spirit of the representa- 
tion to Court and did not what she could 
not viz.. to force her partymen to push 
her aside for the nonce for the Court’s 
satisfaction, In these matters one has to 
o by prima facie materials and probabi- 


lities. I overrule the unclean hands’ ob- 
jection. 
6. Shri Palkhivale, for the ‘peti- 


tioner, contended that an „unconditional 
stay-was appropriate and essential because 
(a) it was sanctioned by some precedent; 
(b) there were momentous consequences 
- disastrous to the country if anything less 
than the total suspension of the order 
under appeal were made; (c) the adverse 
holding of the High Court on two counts 
hardly exceeded, even on-its face, techni- 
cal violations unworthy of being visited 
with an interim embargo on Parliament 
Membership during the pendency of the 
appeal apart from being palpably perverse 
and (d) the nation was solidly behind the 
petitioner as Prime Minister. 

justice, public interest and balance of 
convenience concurred in his favour. 
Shri Shanti Bhushan, on the contrary, 
joined issue on these pleas and-asserted 
that (a) the appellant must 
_ like any other party: (b) that an absolute 
stay was unprecedented; (e) that the 
democratic process would take care of it- 
self even if the petitioner stepped aside 
for a while; (d) the corrupt practices were 
` corrupt in law and fact, fuily proved and 
could not be glossed over- by a court of 
law as technical and (e) the alleged solid 
support by party minions meant little 
since similar’ phenomena could be orga- 
nized by any strategist in top office and 
the rule of law cannot be drowned by the 
drums and shouts of numbers. In hig sub- 
mission, public interest and balance of 
Convenience as also justice to the High 
Court judgment demanded that an ille- 
gally elected Member did not continue 
longer as Prime Minister under ear um- 
brella of a stay order from this Court, 
without jeopardizing the credibility of 
the country abroad. 

7. Shri Palkhivala assailed, in his 
opening submissions, the two findings re- 
corded: against the appellant holding her 
guilty of corrupt practice, Indeed, he was 
at pains to convince me that his client 
had a strong prima facie case on the me- 
rits, In the sense that the judgment, on 
its face, was perverse and legally unten- 
able. Although I listened at some length 
to these arguments and, to an extent, ta 
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the counter-submissions made by Shri 
Shanti Bhushan in his endeavour to esta- 
blish that the holdings: were sound, I 
made it fairly clear in. the course of the 
hearing that at this stage when I was con- 


‘sidering whether a stay should be grant- 
ed or not, it was premature and perhaps 


unwise to pronounce on the merits of the 
appeal itself except where the judgment 
contained grotesque errors, absurd conclu- 
sions or grossly erroneous propositions of 
law. - Having considered the submissions 
on this basis, I do not think I should ex- 
press any.opinion one way or the other 
on the merits of the findings. Nor do I 
regard it just for counsel for the respon- 
dent.to say that every discrepancy in the 
petitioner's. evidence or other incorrect- 
ness in testimony can be called false, Not 
to accept a witness’s evidence may be due 
to many grounds of probability not al- 
ways because of unveracity or unrelia- 

ility. -These aspects will surely be exa- 
mined at the hearing of the appeal, not 
now. 

8. Counset for. the petitioner, after 
dealing with the ex facie untenability of 
the judgment under appeal which I have 
just disposed of, moved on to what he 
called justice between the parties. This is 
not- an ordinary lis, - where even 
after stepping down. from office, the 
petitioner can, if and after she wins the 
appeal, step back into office. In politics, 


- ‘red in tooth and claw’, power lost is not 


necessarily followed, after legal victory, 
by power regained, The Court cannot, in 
that sense, restore the parties to their ori- 
ginal position as in ordinary cases. More- 
over, the respondent suffers no prejudice 
by the continuance of the. petitioner as 
Parliament Member and Prime Minister. 
To cap it all, there is hardly a run of a 
little over- half-a-year for the full term of 
this Parliament to expire. So, he pressed 
for continuance of the status quo which 
had gone on for a few years now during ~ 
the pendency of the Election Petition. 


9. The respondents counsel re- 
torted that the question of justice be- 
tween two private persons was alien to 
election litigation and cited a ruling to 
emphasize what is obvious. In an election 
case, the whole constituency is, in en in- 
visible but real sense. before the court and 
justice to the electoral system which is 
the paramount consideration is best done 
by safeguarding the purity of the polls 
regardless-of the little rights of individual 
combatants. 

10. At the first flush I was dispos- - 
ed to prolong the “absolute stay’ granted 
by the High Court; moved not only by 
what Shri Palkhivala had urged but by 
enother weighty time.factor that the ap- 
peal itself, in the light of the directions 
I have already given yesterday, may 
well be decided in two or three months. 
But on fuller reflection I have hesitated 
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to take that course. After all, the High 
Court’s finding, until upset, holds good, 
however weak i¢ may ultimately prove. 
The nature of the invalidatory grounds 
upheld by the High Court, I agree, does 
not involve the petitioner in any of the 
graver electoral vices set out in Section 
123 of the Act. Maybe they are only 
venial deviations but the law, ag it stands, 
visits a returned candidate with the 
same consequence of invaiidation. Sup- 
posing a candidate has transported one 
voter contrary to the legal prohibition 
and even though he has won by a huge 
plurality of votes his election is set aside. 
Draconian laws do not cease to be law in 
court but must alert a wakeful and quick- 
acting legislature. So it follows that I 
cannot. at this preliminary stage, lightly 
dismiss the illegelity' of the election as 
held by the High Court, But more im- 
portantly, I am disinclined to set store by 
Shri Palkhivala’s ‘private justice’ sub- 
mission (to borrow his own phrase) be- 
cause the ultimate order I propose to 
make. if I may even here anticipate, sub- 
stantially preserves the position of the 
petitioner as Member of Parliament and 
does not adversely affect her legal status 
as Prime Minister. 

11. In another facet of the same 
argument Shri Palkhivala urged that, 
after all, the petitioner had been held 
‘technically’ guilty of ‘corrupt practice’ 
and that the groundg set out by the learn- 


ed Judge were too flimsy to stand seru- 


tiny at the appellate level. Therefore, 
the ‘justice’ of the case demanded conti- 
nuance of the ‘absolute stay’ granted by 
the trial Judge himself. Shri Shanti Bhu- 
shan, on the other side, refuted this sub- 
mission as specious. His argument is this. 
‘Corrupt practice’ could not be dismissed 
as ‘technical’ if one had any respect for 
the law of the land as laid down by Par- 
liament. Once the law has defined ‘cor- 
rupt practice’, commission thereof can- 
not be condoned as ‘technical’, That is 
defiance of the law and challenge to the 
wisdom of Parliament. It ıs one thing to 
amend the law. but it is another to dis- 
regard it on'a ground unknown to law 
that it is only a nominal deviance, I am 
afraid it is premature and presumptuous 
for me, at this stage, to pronounce upon 
the relative worth of the findings of the 
High Court, The offence may be light or 
grave, But that is for the Bench which 
hears the appeal in extenso to hold, one 
way .or the other. Before me are find- 
ings of contravention of the election law 
and J cannot take the prima facie view 
that the justice of the case justifies indif- 
ference to those findings. In short, I am 
not influenced by this aspect of Shri Pal- 
khivala’s argument. - 
12. Leaving aside the injury to 
private rights as of lesser consequence in 
election disputes, ‘et me look at the cus- 
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tomary. factors courts are prone to probe 
w stay ee where the discretion vests 
cour 


= 13. What has been the prier prac- 
tice of this Court in such cases? What, 
if any, ave the special circumstances com- 
pelling departure in favour of the peti- 
tioner? What is the balance of conve- 
nience ? What does the public justice of 
the case dictate? Which way does public 
interest lie? These are the socio-legal con- 
siderations which are relevant to the 
grant or refusal of stay and the ‘terms to 
be imposed on the petitioner in the event 
of grant. Stay pending appeal has been 
usually granted but hemmed in by condi- 
tions. The respondent himself has filed a 
sheaf of orders of conditional stay granted 
this Court, suggesting by implication 
that those conditions should be attached 
to any stay the Court may be inclined to 
issue. The terms in which such limited 
stay orders have been couched, the legal 
impleations thereof, the right surviving 
under them and the impact thereof on 
the office of Prime Minister of the peti- 
tioner will be scanned more closely later 
in this order, Suffice it to say for the 
present that for around two decades there 
has rarely been what Shri Palkhivala 
calis an ‘absolute 
Court in election cases where a Member 
has been unseated by the High Court for 
corrupt practice. 


14. There was reference at the 
bar to political compulsions like the swell 
of the tidal wave in favour of the peti- 
tioner which, even if true (though con- 
troverted by the other side), cannot 
breach the legal dykes to force a stay 
where precedentially it has not been 
granted. Nor can the national crisis, 
conjured up by counsel for the petitioner, 
in the event of her exit from office, bea 
valid legal consideration, even if it may 
perhaps have weight in other spheres. 
Shri Shanti Bhushan urges that moreover 
one cannot readily accept that the nation 
will come to a grinding halt if one person 
is not available to fill the office of Prime 
Minister. I make no comments on these 
rival presentations for it is difficult for 
the Judge to guage with his traditional 
court room apparatus the reality and ex- 
tent of the circumstances of national 
magnitude the parties have dwelt upon. 


' 15. So we come to the next crite- 
rion which is common place, in juris- 


diction viz., the balance of convenience. ` 


Here, counsel for the petitioner has ad- 
dressed an attractive argument (repeating 
in some measure what, under a different 
heed, he had urged) that if the appeal it- 
self were disposed of early, the continu- 
ance of the status quo would go a long 
way to preserve and promote administra- 
tive stability and policy continuity. hav- 
ing regard to the fact that the petitioner 


stay’ issued by this ` 


A 


1975 


in this case was more than a Member of 
Parliament but was the Prime Minister 
and leader of the ruling Party. In a de- 
mocracy, the Prime Minister is the cen- 
tral figure who decides crucial internal 
and international policy, directs measures 
of great economic moment and is respon- 
sible and accountable to the Parliament 
and the nation for the performance of the 
Administration, Of course, collective 
Cabinet responsibility is of the essence of 
the democratic process, but the Council 
of Ministers is virtually chosen by the 
President in accordance with the wishes 
of the Prime Minister. The broad guid- 
ance of the Party in power notwithstand- 
ing, the personality of a Prime Minister 


has a telling effect en democratic gov-. 


ernment. If,. therefore, the appeal itself 
will be disposed of in some months, as it 
is likely to be, the balance of conveni- 
ence will be in favour of continuance of 
the same team which is animated by the 
presence of the key personality within 
the Council of Ministers. Again, the short 
spell of the pendency of the appeal — a 
case of this climactic pitch deserves to be 
disposed of with quick ‘dispatch and I 
have already given some directions to 
facilitate it — is a strong factor for non- 
disturbance of the petitioner’s position, 
having regard to the traumatic effect on 
and grievous consequences to the peti- 
tioner.. Of course, these are components 
of a wider concept of balance of conve- 
nience and not altogether forbidden 
ground in dealing with discretionary exer- 
cise. Maybe there is some force in the 
plea that there should be a stay of ope- 
ration of the judgment and order in such 
manner that upsetting the Ministry in 
office should be obviated. Ordinarily, 
even with the same Party ruling, when a 
Prime Minister resigns, the whole team is 
ushered out leaving it free for the new 
leader to choose his new set, 


16. Shri Shanti Bhushan has 
countered this argument by reliance on 
the practice in the parliamentary system 
where within the ruling Party a leader is 
changed or ceases to be. available and a 
new leader is elected, so that the demo- 
cratic process finds smooth expression. 
This, he said, has happened in India, as 
elsewhere and no plea of balance of con- 
venience can be built On what in fact is 
a desire to remain in office. The judicial 
approach, as already pointed out by me, 
ig to shy away from political thickets 
and view problems with institutionalised 
blinkers on, so long as the ‘court metho- 
dology remains what it is. So no com- 
ments again. But the balance of conve- 
nience, widely or limitedly ee is 
reasonably taken care of in the shape of 
the conditional stay granted at the con- 
clusion of this judgment. 

17. Shri Palkhivala drew my at- 
tention to a few vintage instances of what 
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he calls absolute stay having been grant- 


ed in election matters by higher Courts. 
These are cases of long ago and the argu- 
ment based on them stems from an in- 
sufficient comprehension about the ana- 
tomy of the pre-1956 Representation of 
the People Act, 1951 (Act XLIII of 1951). 
The Court speaks for today, based on 
current practice and present law. 

18. In this context it is necessary 
to remember that in the Act as it original- 
ly stood, Election Tribunals tried elec- 
tion disputes and Section 107 provided: 

107. Orders to take effect only on 
publication— An order of the Tribunal 
under Section 98 or Section 99 shall not 
take effect until it is published in the 
Gazette of India under Section 106.”- 
Indeed, there was no right of appeal pro- 
vided in the Act and the aggrieved par- 
ties had to approach the High Court or 
the Supreme Court under the provisions 
of the Constitution. The higher Courts in 
such situations merely stayed the publi- 
cation in the Gazette, the consequence 
being that the order of the Tribunal did 
not come into effect at all. The question, 
therefore, of an absolute stay or a quali- 
fied stay of the. unseating verdict did not 
and could not arise. To rely upon orders 
passed under the then law merely stay- 
ing publication of the order of the Tri- 
bunal in the Gazette as tantamount to 
absolute stay of an order which took 
effect would be untenable. 


19. In 1956 a major change in the 
law was made whereby the order of the 
Election Tribunal appointed under Sec- 
tion 86 ‘shall take effect as soon as it is 
pronounced by the Tribunal’ (vide Sec- 
tion 107, as amended by Act XXVII of 
1956), By the same amending Act, an 
appeal was provided from orders of Elec- 
tion Tribunals to the High Court of the 
State and Section 116-A (4) clothed the 
High Courts with power to stay operation 
of the order appealed from and if stay 
was granted ‘the order shall be deemed 
never to have taken effect’, Of course, 
against appellate orders of the High 
Court the disappointed party could come 
to this Court under the provisions of the 
Constitution (Art. 133 or 136). 

20. Still later, by amending Act 
No. LXVII of 1966, the High Court was 
conferred original jurisdiction to try 
election petitions and it was provided in 
Section 107 that the order of the High 
Court ‘shall take effect as soon as it is 
pronounced...... While a limited power 
to stay operation of the order of the High 
Court was conferred by Section 116-B (1) 
on the High Court itself, the statutory 
right of appeal to the Supreme Court 
was provided for by Section 116-A, How- 
ever, by virtue of Section 116-B (2) it 
was enacted: 
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“116-B (2). Where an appeal has been 
preferred against an order made . under 
Section 98 or Section 99, the Supreme 
Court may, on. sufficient cause being 
shown and on such terms and conditions 


as it may think fit, stay the operation of - 


the order appealed from.” 
Thus, for the first time, it was in 1966 
that a statutory right of appeal to this 
Court was created and a plenary power 
to, grant stay, conditional or otherwise, 
was vested in this Court, independently 
of constitutional remedies. 

21. This narration of the Wuda 
background regarding the pre-1966 sta- 
tutory position is sufficient to distinguish 
old examples of the pattern of stay. 
granted by this Court. Today there is no 
‘ease of prohibition of publication in the 
Gazette. Above all, the type-design, if I 
-may use such ‘an. expression, of stay 
orders made by this Court under the pre- 
sent law has, with marginal’ variations, 


acquired. a. standardized form.” Naturally,- 


this cursus curiae is mere persuasive for. 
adoption, unless exceptional legal — or 


other grounds for deviation are made. out 


Ifor grant of absolute stay. ` 

22. Even on the basis of the poste 
_ 1966 law, Shri . Palkhivala has argued 
that taking legitimate cognizance of the 
peerless position of the 

Prime Minister of the -country, judicial 
discretion must least disturb not merely 
her seat in Parliament but her office in 
Government. 

. 23. I proceed to take a close-up 
of the ‘sample. orders’ made by this Court 
during the last many years, dissect them 
in the ‘background of the judgments 
under appeal where such ` orders were 
passed and mould my order. deriving 
support therefrom: So I turn the focus 


on the implications and effect of the stay. 


orders in the cases covered by Annexure 
A filed by the respondent which are- 
consonance with the usual. orders passed 
by this Court in election appeals. ? 

24. It is evident-on its face that 
the orders are dichotomous in character.. 
ee two limbs stand out clearly and they 


: (a) that ‘the operation of the Judg- ` 


meet and Order of the High Court be 
and is hereby stayed’ and (b) the peti- 
tioner shall abide by certain enumerated 
terms viz., (i) he will be entitled to at- 
tend the Sessions of the Legislature and 
sign. the Register; (ii) he shall not take 
part in the proceedings of the House: or 
vote or draw any remuneration as such 
Member. In the instances I have examin- 
ed, the appeals are against orders ‘un- 
seating the returned candidate on -the 
ground of corrupt practice and disqualify- 
ing him for the statutory six-year period 
prescribed in Section 8-A. If corrupt 
practice is found, disqualification follows, 
although sometimes the trial Court ex- 
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pressly writes it into the order itself, as 
in the present case, If the finding of cor- 
rupt practice does not come into effect, 
the sequel of disqualification . also does 


not come into effect. If the biopsy of the. 


stay order inevitably shows that the fnd- 
ing of corrupt practice is suspended and 
is not operative, the electoral disqualifi- 
cation automatically stands ‘ eclipsed, 


Section 8-A being the necessary follow- . 


up of the judgment under Section 100, 


What is the legal effect of an order by 
this Court suspending the operation of 
the judgment and order of the High 
Court? By sheer force of the first limb 
of this-Court’s stay order, the judgment 
and order: of the High Court is nullified 


for the nonce ie., till the appeal is dis-| 


posed of. ‘Consequentially, the disqualifi- 
cation also ipso jure remains in abey- 


25.. What then : is. the. motal 
the conditions imposed. in the stay order? 
They inhibit the. elected member, . who 
otherwise by virtue of the stay of the 
judgment, will be entitled to exercise all 
his rights and privileges as Member. from 
doing certain things 
viz., (a) participating in the proceedings: 
(b) voting or drawing remuneration. For 
all other purposes, a voiding judgment 
being suspended,. he continues as. Mem- 
‘ber. Indeed, the very direction that he 


expressly” tabooed, - 


attend the House and sign in the Register - 


as Member to avoid- disqualification 
under Art. -101 of the Constitution postu- 


lates that he is a Member and is not dis~ 


qualified under Section 8-A of the Act. 
For, if the disqualification under Section 
8-A operates and he ceases to be a Mem- 
ber, there is no need to veto his drawing 


remuneration, voting or participating m -~ 


the. proceedings. It would be a: curious 
contradiction to say that a person is dis- 
qualified to be chosen as or being a Mem- 
ber and yet be allowéd: to sign the Regis- 
Can the Court, without 
stultifying itself and usurping’ power, 
permit a non-Member to sit in the House 
instead of or even in the Visitor’s gallery, 
unless it necessarily reads into the order 
of stay of judgment a suspension of the 
disqualification also? There are a number 


ae 
* 


of other privileges for a Member of Par- - 


Hament which are left untouched by this 
Court’s prior stay orders. Moreover, the 
specific direction suspending the judg- 
ment and order under sage read in Ae 
plenitude, also suspends the finding of 


corrupt practice. So much so, the dis- 


qualification also shares the fate. I have 
no doubt that the reasonable effect of a 
stay order is that there is a plenary 
eclipse of the High Court’s judgment and 


order during the; pendency of the appeal, 
_ subject to the few restraints clamped 


down on an appellant, ‘Those restraints 
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are the second limb of the stay order =e 
are explicit enough, 

26. The essential point to note is 
that by necessary implication the dis- 


qualification imposed on every appellant’ 


also stands suspended in all. cases of con- 


ditional stay. The stay is complete, but 


carved out of it are but three limitations. 
For all other purposes, the appellant, in 
all such cases, continues a Member. For 
instance, if he is prevented from entering 
the. Legislature, a breach of privilege 
arises. I have gone at length into these 
ramifications to remove recondite doubts. 
The typical stay restores to the appellant, 
during its operation, the full status of a 
Member of a Legislature minus the right 
to participate in debates, including vot- 
ing and drawing of remuneration as a 
legislator. 

21. For these reasons I propose to 
direct a stay, substantially on the same 
lines as have been made in earlier simi- 
lar cases, modified by the -compulsive 
necessities of this case. 


28. What would be the legal im- 


pact of an order of this type on the 
Prime Ministership of the petitioner? The 
question canvassed about the office of the 
Prime’ Minister and its involvement in 
the present case has exercised counsel on 
both sides and it is but proper to dis- 
solve the mists of possible misunder- 
standing by an explicit statement. This 
appeal, it is plain, relates solely to the 
Lok Sabha Membership of the appellant 
and the subject-matter of her office qua 
Prime Minister is not directly before this 
Court in this litigation. Indeed, that office 
and its functions are regulated carefully 
by a separate fasciculus of Articles in 
the Constitution, There is some link be- 





















(Art. 75) but once the stay order is made, 
as has been indicated above, the disquali 

fication regarding Membership is in sus- 
vended animation and does not operate. 
Likewise, the appellant’ Ss Membership of 
the Lok Sabha remains in force so long 
as the stay lasts. However, there will be 
a limitation regarding the appellant’s 
participation in the proceedings of the 
Lok Sabha in her capacity as Member 
thereof, but, independently of the Mem- 
bership, a Minister and, a fortiori, the 
Prime Minister, has the right to address 
both Houses of Parliament (without right 
vote, though) and has other functions 


ative). In short, the restrictions set out 
in the usual stay order cannot and will 
not detract from the appellant being en- 
titled to exercise such rights as she has, 
cluding addressing Parliament and 


inister. There will thus be no legal em~ 


Indira Gandhi v, Raj Narain (K. Iyer J.) 


solute stay as sought and the 


to fulfil (Arts. 74, 75, 78 and 88 are illus- - 


rawing salary, in her capacity as Prime 
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bargo on her holding the office of Prime 
Minister. However; this legal sequitur of 
the situation arising from the stay of the 
judgment and order of the High Court, 


- including the suspension of the disquali- 
. fication under Section 8-A, has nothing 


to do -with extra-legal considerations. 
Legality is within the Court’s province 
to pronounce upon, but, canons of politi- 
cal propriety and democratic dharma are 
polemical issues on which judicial silence 
is the golden rule. 

29. It is true that between an ab- 
stay as 
granted there is practically little differ- 
ence. when the petitioner is @ Minister. 
Moreover when the House is not in ses- 
Sion, as now, even the restrictions set out 
in sub-para. ITT of para. 31 of this order 
hardly have any operation. In this view, 
the dispute -between the parties one ask- 
ing for an absolute stay (as if it were a 
magic formula) and the other citing 
heaps of orders of conditional stay for- 
edoption (as if much difference would be 
made in practical effect) appears to be 
shadow-boxing, as pointed out by me 
even during the arguments. 

30. Maybe, brevity which is usual 
in this Court in orders of stay of this 
sort might well have sufficed here also 
but, the over-all desirability to dispel 
possible ambiguity warrants a hopefully 
longer speaking order 

31. Let me sum up the terms of 
the operative order I hereby pass: 

J. Subject to para. IL below, there will 
be a stay of the operation af the 
judgment and order of the Hig 
Court under appeal. 

II. Consequentially, the disqualification 
imposed upon the appellant as a 
statutory sequel under Section 8-A 
of the Act and as forming part of 





to say, the petitioner will remain 

_ a Member of the Lok Sabha for all 
purposes except to the extent res- 
tricted by para II so long as the 
stay order lasts. 


JH. The appellant-petitioner, qua Lok 
Sabha Member, will be entitled to 
sign the Register kept in the House 
for that purpose and attend the 
Sessions of the Lok Sabha, but she 
will neither participate in- the pro- 
ceedings in the Lok Sabha nor vote 
nor draw remuneration in her 


capacity as Member of the Lok 
Sabha. 


IV. Independently of the restrictions 


as she fills that office, to speak in 
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and otherwise to take part in the 
proceedings of either House of Par- 
Hament or a joint sitting of the 
Houses (without right to vote) and 
to discharge other functions such 
as are laid down in Articles 74, 75, 
78, 88 etc., or under any other law, 
and to draw her salary as Prime 
Minister, shall not be affected or 
detracted from on account of the 
conditions contained in this stay 
order. 
: 32. This order, by. me sitting 
single as Vacation Judge, is being deli- 
vered with a sense of hurry, although 
after careful consideration of arguments 
heard till last evening. Now the Parlia- 
ment is not in session and the veto on 
the right to vote is currently academic. 
Situations .may develop, circumstances 
may change and this order itself, like any 
interlocutory order. is provisional. If new 
events like the convening of Parliament 
take place or fresh considerations crop 
up warranting the review of the restric- 
tions in this stay order, the petitioner- 
appellant will be at liberty to. move .a 
Division Bench of this Court again to 
modify the restrictions or pray for an 
unconditional stay, Likewise, the respon- 
dent may also, if justifying considerations 
appear anew, move for variation of the 
conditions in this stay order. 
Order accordingly. 
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O. P. Malhotra, Appellant v. State of 
Punjab and others. Respondents. 


Civil Appeal No. 1488 of 1971, D/- 
23-4-1975. 

(A) Punjab Service of Engineers, 
Buildings and Roads Branch (Recruit- 
ment and Conditions of Service) Rules 
(1942), Rules 13 (1), 13 (1). Proviso (a) (i), 
9 and 6 (5) — Fixing of seniority — Offi- 
cers appointed ag Assistant Executive En- 
gineers Class I by direct appointment and 
by promotion from Assistant Executive 
Engineers Class H — Bule 13 (1) and not 
proviso (a) (i) to R- 13 (1) held applicable 
for determini seniority, L. P. A. No. 
100 of 1971, D/- 3-3-1971 (Puni & Har). 
Reversed, 

The appellant was appointed as As- 
sistant Executive Engineer on the result 
of an open competitive Examination held 
by the State Public Service Commission 
to fill the vacancies in the Punjab Service 
of Engineers, Class I. Buildings and Roads 
Branch. The respondents who were As- 
raa EE a le aa ne 


*(L. P. A. No. 100 of 1971, D/- 3-3-1971 
(Puni & Har) ). 
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sistant Executive Engineers Class II were 
promoted as Executive Engineers Class I. 
The appellant was confirmed long before 
the confirmation of the respondents, In 
the seniority list he was placed before the 
respendents but later on the Government 
refixed the seniority of these officers on 
the ground that the existing seniority of 
the officers of Public Works Department 


(B. & R.). appointed as Executive Engi- 


neers by promotion and those appointed 


‘to Class I as Assistant Executive Engi- 


neers by direct appointment had been 
wrongly fixed simply on the basis of date 
of confirmation in P. S. E. I. under 
R. 13(1) of the P. S. E. (B. & R.) Rules, 
1942 and that it should have been deter- 
mined by Government under Proviso (a) 
(i) of R. 13. and in refixation of seniority 
the appellant was placed below the res- 
pondents: ` 
Held that in fixing the seniority of 
such officers Rule 13 (1) and not the pro- 
viso (a) (i) of Rule 13 (1) was applicable 
and the seniority fixed earlier on the basis 
of the date of confirmation was valid and 
correct, (Paras 10, 12) 
Persons appointed’ as Assistant Ex- 
ecutive Engineers Class I by promotion 
from the post of Assistant Executive En- 
gineers, Class II, in the Buildings and 
Roads Branch could not be said ‘to have 
been appointed by transfer from another 
Branch of the Service of the Crown as 
contemplated by the Proviso (a) (i) of 
Rule 13 (1) read with Rules 9 and 6 (5). 
Further, Proviso (a) (i) to Rule 13 (1) is 
limited to appointments by promotion 
from the old service. or the subordinate 
engineering service or from temporary 
engineers. Class II Service in the Build- 
ings and Roads Branch of the Punjab Ser- 
vice of Engineers to which the: respon- 
dents belonged, was brought into exist- 
ence only in 1953 and naturally could not 
be mentioned in the 1942 Rules as one of 
the categories of service from which pro- 
motion as A t Executive Engineer. 
Class I. was permissible. 
(Paras 7. 8. 9) 


The proviso to Rule 13 (1). even as- 
suming it applied, did not give the Gov- 
ernment arbitrary powers to determine 
seniority in any manner it liked disregard- 
ing altogether the other rules. The Gov- 
ernment had to exercise this power in a 
reasonable manner keeping in mind the 
guidelines supplied bv the other rules. 
L. P. A. No. 100 of 1971, D/- 3-3-1971 
(Puni & Har), Reversed. (Para 10) 


(B) Punjab Service of Engineers, 
(Recruitm 


Buildings and Roads Branch ent 
and Conditions of Service) Rules (1942), 


. Rules 13 (1), Proviso (a) (ii) and 12 (3) — 


Fixation of seniority — Person appointed 
as Asst. Executive Engineer on 3-7-1951 
also spent six months in charge of sub- 
division under training — Confirmation 


Re 
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on 14-3-1954 — Held for the purpose of 
fixing seniority he should be taken to 
have been confirmed immediately on com- 
pletion of his probation of.two years, on 
3-7-1953 — Proviso (a) (ii) held was not 
applicable as period of probation was not 
extended bv Government under R. 12 (3). 
(Para 11) 
Mr. V. M. Tarkunde, Sr. Advocate 
(Mr. B. Datta, Advocate with him). for 
Appelinat; Mr. F. S, Nariman, Addl, 
Solicitor General of India, (Mr O. P. 
Sharma, Advocate, with him) (for No. 1): 
Mr. R. P., Khosla, Sr Advocate, (Mr. Har- 
dey Singh, Advocate. with him) (for 
No. 2) M/s, Hardayal Hardy and R. P. 
Khosla, Sr. Advocates (Miss Sumitra 
Chakravarty and Mr. Hardey Singh, Ad- 
vocates. with them) (for No. 3) and Mr. 
S. V. Gupte, Sr, Advocate (M/s. Hardev 
Singh and R. S. Sodhi. Advocates. with 
him) (for No. 4), for Respondents. 


Judgment of the Court was delivered 


GUPTA, J,:— The dispute in this 
case relates to the inter se seniority be- 
tween the appellant and respondents 2. 3 
and 4. They are all Engineers in the 
Punjab Service of Engineers (Buildings 
and Roads Branch) Class I. By a notifi- 
- cation dated February 18. 1960 the Gover- 
nor of Punjab had fixed the seniority of 
class I officers in the Puniab Service of 
Engineers (Buildings and Roads Branch) 
including the appellant and the respon- 
dents 2, 3 and 4. In this seniority list the 
appellant held the 5th position and res- 
pondents 2. 3 and 4 occupied the 7th, 8th 
and the 12th position respectively. By 
another order made on August 28. 1969 
the Governor of Punjab refixed the senio- 
rity of these four officers on the ground 
that the seniority determined earlier was 
based on a wrong eee of the Ser- 
vice Rules. The order rea 


“ORDER OF THE GOVERNOR OF 
PUNJAB” a 


The existing seniority of the officers 
- of Public Works Department fB. & R.) 
appointed as Executive Engineers by pro- 
motion and those appointed to Class I a9 
Assistant Executive Engineers by direct 
appointment having been wrongly fixed 
simply on the basis of date of confirma- 
os j P. S. E. I. Under Rule 13 (1) of 
F: (B. & R) Rules, 1942. while it 
o ae been determined by Govern- 
ment under Proviso (a) (i), Rule 13. ibid. 
on just and equitable basis, the Governor 
of Punjab. in partial modification of the 
Puniab Government Notification No. 
1756-B and R-60/6549, dated the 18th 
February. 1960. is pleased to refix senio~ 
Tity in respect of the following Class I 
Officers of P. W. D. B. & R. allocated to 
Puniab in the order indicated -below:— 
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(1) Shri D. RK. Sehgal, 

(2) Shri G. S. Toki. 

(3) Shri B. S. Grewal. 

(4) O. P. Malhotra. 

In fixing the seniority in the aforesaid 
manner the factors regarding the total 
length of service. continuous length of 
service as age and merit have been 
taken into account, 

Paramjit Singh 

Secretary to Government, Punjab 
Dated the 28th P. W. D. B. & R.”. 
August, 1969 
On the same day. August 28. 1969. a notifi- 
Cation was also issued modifying the ear- 
lier notification dated February 18, 1960 
and refixing the seniority of the said o- 
cers in accordance with the above order. 
The appellant, O. P. Malhotra challenged 
the validity of the order and the notifica- 
tion dated August 28, 1969 by a writ peti- 


-tion filed before the Puniab and Harvana 


High Court. The petition was dismissed 
by a learned Single Judge of that High 
Court. The Letters Patent Appeal pre- 
ferred against that order was also dismis- 
sed, In this appeal by special leave. the 
appellant questions the correctness of the 
decision of the High Court. 

(2) To appreciate the questions aris~ 
ing for decision in this appeal. it would 
be necessary to find out how the appel- 
lant and the respondents 2. 3 and 4 came 
to occupy the positions they did in the 
previoug seniority list which.was revised 
by the impugned order and the notifica- 
tion. The appellant O. P. Malhotra. was 
appointed as Assistant Executive Engineer 
on July 3, 1951 on the result of an open 
competitive examination held by the Pun- 
jab Public Service Commission fherein- 
after referred to as the Commission) to 
fill four vacancies in the Punjab Service 
of Engineers, Class J. Buildings and Roads 
Branch. In this examination respon- 
dent 2, though permitted to appear. did 
not sit for the examination. There is 
Some dispute as to the exact date when 
the appellant was confirmed in the post 
of Assistant Executive Engineer: the ap- 
pellant claims that he was confirmed on 
July 3, 1953 but according to the respon- 
dents the date of confirmation is January 
14, 1954. There is however no dispute 
that the appellant was promoted to offi- 
clate as Executive Engineer on Julv. 1 
1954 and was confirmed as Executive En- 
gineer on September 1, 1956. On Mav 30. 
1962 he was promoted as officiating 
Superintending Engineer and was confirm- 
ed in the post of Superintending Engineer 
on March 11, 1966. 


3. Respondent 2, D. K. Sehgal. was 
appointed by the Punjab Government ag 
Temporary Assistant Executive Engineer 
in April 1947. He was promoted as offi- 
clating Executive Engineer on November 
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9, 1949. The validity of this officiating ap- 
pointment which was made without the 
approval of the Commission is disputed. 
However in June 1950 he was reverted as 
Temporary Assistant Executive Engineer. 
In November 1950 he was considered for 
departmental promotion as Assistant Ex- 
ecutive Engineer, in the Punjab Services 
of Engineers, Class I Buildings, and Road 
Branch, against two vacancies, but was 
not found. suitable by the Commission. It 
` appears that though he was not found fit 
by the Commission for the post of As- 
sistant Executive Engineer, he was pro- 
moted again by the Punjab Government 
to officiate as Executive Engineer, again 
without the approval of the Commission. 
In January 1951 he was allowed to ap- 
pear in the competitive examination held 
by the Commission for recruitment to the 
post of Assistant Executive Engineer but. 
as stated already. he did not sit for the 
examination, 
examination that the appellant was ap- 


pointed as Assistant Executive Engineer. © 


In December 1951 the Commission consi- 
‘dering cases for departmental promotion 
again found him unsuitable to fill any of 
the three existing vacancies in the post 
of Assistant. Executive’ Engineer. On 
May 9, 1953 he was appointed as Assis- 
tant Engineer in the Punjab Service of 
Engineers, Class II, in the Buildings and 
Roads Branch. Prior to 1953 the Class II 
Service wag not in existence. On January 
1, 1956 he was appointed as Assistant Ex- 
ecutive Engineer in Class I Service. It 
is claimed that the appointment was by 
way of transfer. This claim is disputed. 
Respondent. 2 was confirmed in the post 
of Assistant Executive Engineer on the 
date of his appointment, January 1, 1956. 
He was confirmed as Executive Engineer 
on November 1, 1958 and promoted ‘as 
officiating Superintending Engineer on 
December 25, 1960. On March 11, 1966 
be was confirmed as Superintending Emn- 
gineer. 2 p 

4. Respondent 3, G. S. Toki, start- 
ed as Temporary Assistant Engineer ìn 
the Punjab. Public Works Department, 
Irrigation Branch. His services were 
transferred to the Buildings and Roads 
-Branch where he was appointed as 2 
temporary Assistant Engineer. He was 
also considered by the Commission for 
promotion to one of the two existing 
vacancies jin the post of Asstt. Executive 
Engineer but was not selected as he was 
ranked, 4th in order of merit by the Com- 
mission. As stated already, he failed to 
qualify in the competitive ` examination 
held by the Commission in Januarv. 1951. 
In June 1961 (1951:?) he ‘was -promoted 
as officiating Executive Engineer without 


the approval of the Commission. In De- . 


cember 1951 he was placed 7th in the 
order of merit -by the commission consi- 


It is on the result of this 
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dering cases for departmental promotion 
to three existing vacancies in the post of 
Asssistant Executive Engineer, and as 
such failed to qualify. On May 9. 1953 
he was appointed as Assistant -(Execu- 
tive?) Engineer in the Puniab Service of 
Engineers, Class II, in the Buildings and 
Road Branch, On January 1. 1956 he 
was appointed Assistant Executive Engi- 
neer, Class J, to which post he was con- 
firmed on the same date. In hig case also, 
the claim is that the appointment was by 
way of transfer which is disputed... On 
January 10, 1959 he was confirmed as 
Executive Engineer and in December 1960 
he was promoted as Officiating Superin- 
tending Engineer. He was confirmed as 
a enone Engineer on March 11, 

5. B. S Grewal respondent 4 
joined in 1944 as Temporary Assistant 
Engineer. Buildings and Roads . Branch. 


He also was not found suitable by -the ` 


Commission for departmental promotion 
as Assistant Executive Engineer, Class I, 
to one of the two existing vacancies. He 
also failed to qualify in the competitive 
examination. held in January 1951. for any 
of the four posts of Assistant Executive 
Engineers, Class J. On July 2, 1951 he 
was appointed as Officiating Executive 
Engineer without the approval of the 
Commission, In December 1951:he was 
not. considered fit by the Commission for 
departmental promotion as Assistant Ex- 
ecutive Engineer. Class J, against the three 
vacancies which were to be filled bv pro- 
motion: On Julv 1, 1954 he was appoint- 
ed ag Assistant Engineer, Class. II, in the 
Buildings and Roads Branch. As men- 


tioned above, this Class II Service came 
‘into. being only on 1953. On September 1. 


1956 he was appointed as Assistant Ex- 
ecutive Engineer Class I. He was also 
confirmed in this post the same day. AS 
in the cases of the other two respondents, 
it is in dispute whether this appointment 
was by way of transfer. He was confirm- 
ed as Executive Engineer on March 16, 
1860 and promoted as Officiating Superin- 
tending Engineer on June 28. 1963. When 
the writ petition was filed in the. High 
Court he was not yet confirmed in the 
post of Superintending Engineer. 

6. There is no dispute that the 
Punjab Service of Engineers, Buildings 
and Roads Branch (Recruitment and Con- 
ditions of Service) Rules, 1942 will govern 
this case. The impugned order of the 
Governor and the notification.. dated 
August 28, 1969, proceed on the basis that 
the earlier order fixing the senioritv of 
the officers concerned was made wrongly 
on the basis of Rule 13 (1) of the rules 
while it should have been determined 
under proviso (a) (i) of Rule 13. The 
High Court has found that this claim was 
justified and the earlier order adopted a 


in 
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on account of the value of the stock so sold 
anything more than the price received by the 
licensed dealer under the said clause. 


(4) The scheduled prices referred to in 
clause 3 are for the fair average quality of 


coarse foodgrains conforming to the specifica- 


tions prescribed in Schedule II and shall be 
subject, in relation to coarse foodgrains below 
that quality, to deductions specified therein.” 


Zi “Coarse foodgrains” as defined in 
paragraph 2 (a) of the Order means one or 
more of the Coarse Foodgrains specifie in 
Schedule I. “Fair average quality” according 
to its definition as contained in paragraph 2 
(d) means the quality containing an admixture 
` Or impurity not exceeding that specified in 
Schedule II. “Licensed dealer” occurring in 
paragraph 3 has been defined in paragraph 
2 (e) of the Order to mean a person holding 
a valid licence under the Uttar Pradesh Food- 
grains Dealers Licensing Order, 1964. - Sub- 
paragraphs (h) and (i) of paragraph 2 define 
“Schedule” and “Scheduled price.” ‘“Sche- 
dule” means a schedule appended to’ this 
Order, whereas “Scheduled price” for the fair 
average quality means the price specified in 
column 3 of Schedule L | 

3. In Schedule I the maximum price 
which has been fixed in regard to the food- 
grains in question is Rs. 74/- per quintal. The 
petitioners in 
are licensed dealers in the grain and do the 
business of wholesale sale and purchase of 
grain, whereas the petitioners in writ petition 
No. 7788 of 1974 on business of selling 
coarse grains as kachcha and pucca arhatiyas. 
The ground on- which the validity of the im- 
pugned order has been challenged is that the 
price of Rs. 74/- per quintal as fixed under 
the Order for the 50 per cent. of coarse food- 


pans which are required to be sold to the . 


te Government is arbitrary and beyond the 
powers conferred by Section 3 of the Essential 


Commodities Act. ‘In order to appreciate the 


submission made for the petitioners it will be 


useful to quote, the relevant provisions con- ` 


tained in Section 3 of the Essential Commodi- 
ties Act. They are as hereunder :— - | 


“3, Powers to control production, supply, 
distribution etc., of essential commodities :— 
(1) if the Central Government is of opinion 
that it is necessary or expedient so to do for 
maintaining or increasing supplies of any es- 
sential commodity or for securing their equit- 
able distribution and availability at fair prices, 
for securing any essential commodity for the 
Defence of India or the efficient conduct of 
military operations, it may, by order, provide 
for regulating or prohibiting the production, 


supply and distribution thereof and trade and. 


commerce therein. 
(2) Without prejudice to the generality 


of the powers conferred by sub-section (1), an 
order made thereunder may provide :— 
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(c) for controlling the price at which any 
essential commodity may be bought or 
sold;. : 

(f) for requiring any person holding in 

- ° stock any essential ‘commodity to sell 
the whole or a specified part of the 
stock to the Centra] Government or a 
State Government or to an officer or 
agent of such Government or to such 
other person or class of persons and in 
such circumstances as may be specified 
in the order: 

(3-A) (i) If the Central Government is 
of opinion that’it is necessary so to do for 
controlling the rise in prices or preventing 
the hoarding of any food-stuff in any locality, 
it may, by notification in the Official Gazette, 
direct that notwithstanding anything contain- 
ed in sub-section (3) the price at which the 
food-stuff shall be sold in the locality in com- 
pliance with an order made with reference to 
clause (f) of sub-section (2) shall be regulated 
in accordance with the provisions of this sub- 
section. l 

Gi) Any notification issued under this sub- 

section shall remain in force fòr such period 
not exceeding three months as may be speci- 
fied in the notification. 
_ Gii) Where, after the issue of a notifica- 
tion under this sub-section any person sells 
foodstuff of the kind specified therein, and 
in the locality so specified in compliance with 
an order made with reference to clause (f) 
of sub-section (2) there shall be paid to the 

seller as price therefor— . j 

(a) where the price can, consistently with . 
the controlled price of the foodstuff, if 
any, fixed under this section, be agreed 
upon, the agreed price; . 

(b) where no such agreement can be reach- 

- ed, the price calculated with reference 
to the controlled price, if any; 

(c). where neither clause (a) nor clause (b) 
applies, the price calculated with re- 
ference to the average market rate pre- 
vailing in the locality during the period 
of three months immediately preceding 

_ the date of the notification. 

Gv) For the purposes of sub-clause (c) 
of clause (ii) the average market rate pre- 
vailing in the locality shall be determined by 
an officer authorised by the Central Govern- 
ment in this behalf, with reference to the 
prevailing market rates for which published 
figures are available in respect of that loca- 
lity or of a neighbouring locality; and the 
average market rate so determined shall be 
final and shall not be called in question in 
any court. l 

(3-B) Where any person is required by 
an order made with reference to clause (f) 
of sub-section (2) to sell any grade or variety 
of foodgrains, edible oilseeds or edible oils to 
the Central Government or a State Govern- 
ment or to an officer or agent of such Gov- 
ernment and either no notification in respect 


, 
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of such foodgrains, edible oilseeds or edible 
oils hag been issued under sub-section (3-A) 
or any sach notification having been issued 
has ceased to remain in force by efflux of 
time: then notwithstanding anything contained 
in sub-section (3), there shall be paid as the 
price for the foodgrains, edible oilseeds or 
edible oils— 

(i) The controlled price, if any, fixed under 
this section or by or under any other 
law for the time being in force for 
such grade or variety of foodgrains, 
edible oilseeds or edible oils; or 

(ii) where no such price is fixed the price 
for such grade or variety of foodgrains, 
edible oilseeds or edible oils prevailing 
or likely to prevail during the post- 
harvest périod in the area to which 
that order applies. 

Explanation :— For the purposes of this 
sub-section, ‘post-harvest period’ in relation 
to any area means a period of four months 
- beginning from the last day of the fortnight 
during which harvesting operations normally 
commence.” 


4, That the foodgrains in respect of 
which the impugned order has been issued 
constitute “essential commodity” within the 
meaning of Section 2 (a) of the Essential 
Commodities Act admits of no doubt. Like- 
wise, it cannot be doubted that the State 
Government has the power under Sec. 3 (2) 
of the Act to issue an order requiring any 
person holding in stock any essential com- 
modity to sell it to the State Government, and 
the impugned order in so far as it requires 
50 per cent. of .the coarse foodgrains to be 
sold to the State Government is covered by 
the power conferred by Section 3 (2) ($) 
aforesaid. Sub-section.(3-A) contains a provi- 
sion in regard to foodstuffs generally, whereas 
sub-section (3-B) deals specifically with food- 
grains, and it is an admitted case of the par- 
ties that the relevant sub-section which will 
apply in the instant case is sub-section (3-B). 
In regard to the grade or variety of foodgrains 
which the State Government requires under 
Section 3 (2) (f) of the Act to be sold to 
it, the State Government is under an obliga- 
tion to pay the price for the said foodgrains 
which is to be determined in accordance with 

clauses (i) and (if). of sub-section (3-B). 
fe SS, It was urged by learned counsel for 
the petitioners that in view of the mandatory 
provisions contained in sub-section (3-B) the 
State Government was bound to pay to the 
petitioners the price of the foodgrains which 
they have been required to sell to it in the 
manner contained in the aforesaid two sub- 
clauses. According to learned counsel, the 
price which was payable to the petitioners was 
either the controlled. price as contemplated by 
clause (i) or the price prevailing or likely to 
prevail during the post-harvest period in‘ the 
area where the petitioners are carrying on 
their business. It was urged that, in so far 
as the petitioners were aware, no controlled 
price had been fixed in respect of the food- 
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grains in question either under S. 3-(2) (c) 
of the Act or under any other law for the 
time being in force, and accordingly the pett- 
tioners were entitled to get the price of the 
foodgrains which they were required to sell 
to the State Government as contemplated by 
clause (ii) aforesaid. In the affidavits filed on 
behalf of the petitioners it has been stated 
that the price if calculated according to 
clause (ii) was much higher than Rs. 74/- per 
quintal as fixed in Schedule I of the Order. 


6. For the respondents, on the other 
hand, it has been urged by the learned Advo- 
cate-General that the case was covered by 
clause (i) of sub-section (3-B) of S. 3 of the 
Act. According to him, Rs. 74/- per’ quintal 
as mentioned in Schedule I was the controlled 
price fixed by the Government in exercise of 
the powers conferred on it by Section 3 (1) 
in general and Section 3 (2) (c) in particular. 
It was submitted that when Section 3 con- 
ferred on the Government the power to fix 
the controlled price in regard to an essential 
commodity, that conferment included the 
power to fix the price in regard to a portion 
of that commodity and if the Government 
fixed in the instant case Rs. 74/- per quintal 
as the price in regard to the 50 per cent. of 
the foodgrains which were to be sold to it, 
it cannot be said that the fixation of the price 
was in any way in contravention of sub- 
section (3-B) of S. 3 of the Act. It was point- 
ed out that the fixation of the price of the 
foodgrains and the direction to sell 50 per 
cent. of the foodgrains to the Government 
could be contained in one and same order, 
and simply because no earlier order had been 
issued fixing the controlled price, it was of no 
consequence. | 


7. | Having heard learned counsel f 
the parties we are of opimion that the sub- 
mission made 








question, however, is whether the requirement 
that 50 per cent. of foodgrains are to be sold 
to the State Government at the price. men- 
tioned in schedule I viz. Rs. 74/- per quintal 
can be treated as controlled price of the 
grade or variety of foodgrains required to be 
delivered to any person in pursuance, of an 
order made under Section 3 (2) (c) of the 
Act, as contemplated by clause (i) to Sec- 
tion 3 (3-B). Clause (@) of sub-section. (3-B) 
speaks of controlled price, if any, for the 
grade or variety of foodgrains, edible oilseed, 


50 per cent. of the foodgrains are to be sold 


à) 
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to it, it will have to pay to. the seller a price 
as contemplated either by clause (i) or CL (i) 
of sub-section (3-B). It cannot say that what- 
ever price it chooses to mention in the order 
as price payable in respect of the stock re- 
quisitioned by it would automatically become 
the controlled price of the grade or variety 
of the concerned foodgrain, as contemplated 
by clause (i). 


8. If the argument of the learned Ad- 


vocate General that the price which the Gov- 
ernment in its discretion chooses to pay in 
respect of the foodgrains which are required 
to be sold to it, will automatically become 
the controlled price within the meaning of 
clause (i) of sub-section (3-B) is accepted, 
clause (ii) thereof would become redundant. 
In no case would clause (ii) be then applic- 
able, for the moment the Government requires 
a particular percentage of foodgrains to be 
sold at a particular price, clause (i) would 
automatically become applicable. In fact, if 
fhat was the intention of the Legislature in 
enacting sub-section (3-B), it would have been 
simpler to use the phrase “there shall be paid 
such price for the foodgrains, edible oilseeds 
or edible oils as may be fixed by the Govern- 
ment” in place of the phrase “there shall be 
paid as the price for the foodgrains, edible 
oilseeds or edible oils” and then to have 
clauses (i) and (ii) and the explanation to sub- 
section (3-B). A similar phraseology could 
have been used even in sub-section (3-A) in 
place of sub-clauses (a), (b) and (c) of CL (iif) 
of sub-section (3-A). The distinction in the 
language of sub-section (3-C) which deals with 
sugar and sub-section G-B) which deals with 
‘foodgrains also makes it clear that the criterion 
for calculating the price in case of one is 
altogether different from the other. 

9. In this connection it would further 
be pertinent to note that the phrase “there 
shall be paid as the price for the foodgrains, 
edible oilseeds or edible oils” towards the end 
of sub-section (3-B) was substituted for the 
phrase “there shall be paid to that person such 
price for the f ins, edible oilseeds or 
edible oils as may specified in that order 
having regard to” the Essential Commodi- 
ties (Amendment) Act, 1971 (Act No. 66 of 
1971). By the same Act in clause (ii) for the 
words “the price” the words “where no such 
price is fixed, the price” were substituted. An 
amendment was made in Clause (i) also. The 
last word in Clause (i) of sub-section (3-B) as 
it stood earlier was ‘and’ in place of the word 
‘or. The change in the phraseology of sub- 
Section (3-B) indicates that after its amend- 
ment by Act No. 66 of 1971 the criterion of 
the price payable was not the one “as may be 
specified in that order’ having regard to...... d 
but in accordance with the provisions of sub- 
section (3-B) itself. We are, therefore, not in- 
clined to accept the submission made for the 
respondents that Rs. 74/- per quintal as con- 
tained in Schedule I of the impugned order 
js to be treated as the controlled price with- 
in the meaning of Cl. (i) of sub-sec. (3-B). 
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16. It was urged by.the learned Advo- 
cate-General that since only 50 per cent. of 
the coarse foodgrains were required tc ba 
sold to the State Government, it was open 
to the dealers to sell the remaining 50 
cent of the f ins at any price which 
they liked to enable them to compensate 
themselves for any loss that they may suffer 
on account of the 50 per cent of the food- 
grains being sold to the Government at the 
rate of Rs. 74/- per quintal. According to 

im, in this view of the matter, on the one 
hand, the dealers will not be put to any ap- 
preciable loss and, on the other, at least 
50 per cent. of the foodgrains would be avail- 
able to the consumers at a comparatively 
much lower price. This argument of the learn- 
ed Advocate-General, based on economic 
equity, does not in our opinion help us in 
interpreting the meaning of the word ‘con- 
trolled price’ as used in clause (i) of Sec- 
tion 3 (3-B). Moreover, the Legislature has 
achieved the aforesaid object in the case of 
Stock of sugar required to be delivered in 
pursuance of an order made under Sec- 
tion 3 (2) (c) by enacting Section 3 (3-C) and 
wording it differently. If what the learned 
Advocate General urges was the real inten- 
tion of the Legislature it would have enacted 
sub-section (3-B) on lines similar to sub-sec- 
tion (3-C) but it has not done so. 


11. Accordingly, we are of opinion that 
even though the State Government had full 
authority to require 50 per cent. of the food- 
grains to be sold to it as contemplated by 
the impugned order, it was not open to it to 
have fixed Rs. 74/- per quintal as the price 
peyab im respect of such foodgrains. If the 

tate Government desires to purchase 50 per 

cent. of the foodgrains as contemplated by 
the Order, it must pay its price as contem- 
plated by sub-section (3-B). 


12. In the result, both these writ peti- 
tions succeed in part and are allowed to this 
extent that such of the provisions in the 
impugned Order as fix the price of the food- 
grains to be sold to the State Government 
at the scheduled price, namely Rs. 74/- per 
quintal, are held to be ultra vires the powers 
conferred on the State Government by Sec- 
tion 3 of the Essential Commodities Act, and 
the State Government is directed not to coni- 

the petitioners to sell 50 per cent of the 
oodgrains to it at the aforesaid price. It 
will, however, be open to the State Govern- 
ment to require the 50 per cent. of foodgrains 


. to be sold to it if it pays price therefor in 


accordance with sub-section (3-B) of S. 3 of 
the Essential Commodities Act. In the cir- 


cumstances of the case, the parties will bear 
their own costs. 


Order accordingly. 
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(A) Land Acquisition Act (1894), Sec- 
tion 6 (3) — Initiation of land acquisition pro- 
ceedings. 

The phraseology of Section 6 = clearly 
makes out that the proceedings till the stage 
of making a declaration contemplated by Sec- 
tion 6 are anterior to actual initiation of ac- 
quisition proceedings which commence o 
as a consequence of a notification under Sec- 
tion 6 of the. Act, (Para 6) 

(B) Land Acquisition (Companies) Rules 
(1963), Rule 4 (4) — Pending matters — 
Rule applies. 

The provisions contained in Rule 4 (4) 
merely regulate the procedure for consider- 
ing an application made by a Company for 
acquisition of land. Any change in rules re- 
lating to procedure, applies to all pendin 
matters. Para 7 

(C) Land Acquisition Act (1894), Sec- 
tion 5-A — Report under — Is different from 
that under Rule 4 (4) of Land Acquisition 
(Companies) Rules, 1963 — Notification issu- 
ed without complying with Rule 4 (4) is 
void. (Land Acquisition (Companies) Rules 
(1963), Rule 4 (4).) 

A report under Section 5-A of the Act 
is merely intended to indicate which land 
in the locality would suit the purpose of ac- 
quisition. The requirement of a report un 
Rule 4 (1) is a requirement which is im 
addition to the requirement of a report under 
Section 5-A of the Land Acquisition Act. 
There is nothing in sub-rule (4) of Rule 4 of 
the Rules to indicate that once a reoprt 
under Section 5-A is made and an agree- 
ment under Section 41 is executed, it is not 
feasible or possible for the oponie Gov- 
ernment to obtain the report from the Col- 
Jector under Rule 4 (1) and to. consult the 
Land Acquisition Committee constituted under 
Rule 3 before issuing a notification under 
Section 6 of the Act. The notification issued 
under Section -6 in contravention of the afore- 
said rule is void. ara 9 
-~ (D) Constitution of India, Article 226 — 
Delay — Notification under Section 6 of Land 
Acquisition Act issued on 3-8-63 — Peti- 
tioners acquiring title in 1966 and filing ob- 
jection on 15-2-75 when they became aware 
of acquisition p 
filed on 13-38-78 held co 
ground of delay, 


S. H. Abdi, for Appellant. 
Ae ainst Judgment and order of M. N. 
| ukla J., in C. Mise. Writ No. 1609 of 1978 
D/- 17-5-1974). 
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appeals are directed against the judg- 
ment of 


a learned single pacee ‘of this 
Court dated 17th of May 1974 by which he 
allowed a petition under Article 226 of the 
Constitution filed by respondents Nos. 1 to 
7 Ram Kumar and others,. and quashed the 
notification dated 3-8-1963 issued under 
Section 6 of the Land Acquisition Act. 
Whereas Special Appeal No. 312 of 1974 is 
by Sahkari Kraya Vikraya Samiti, the bod 
for whose purposes land had been acquir 
‘under the impugned notification, Special Ap- 
peal No. 816 of 1974 is by the State Gov- 
ernment, 

2. On 22nd April 1959 the Collector 
Fatehpur issued a notification under Section 
4 ofthe Land Acquisition Act stating that 
plot No. 680 situate in village Kuberpur 
Aima district Fatehpur was needed for a 
public purpose namely, for construction of a 

odown for storing foodgrains of Co-operative 
arketing Society, Sahkari Kraya Vikraya 
Samiti Bindki (hereinafter referred to as 
Society). In due course, the Collector made 
a report under Section 5-A of the Land Ac- 
quisition Act. As the acquisition was being 
made for a Co-operative Marketing Society 
which was a Company as defined in the 
Land Acquisition Act, the Society executed 
an agreement, as envisaged by Section 41 
of the Act on 18th June, 1968. Before how- 
ever, as required by Section 42 of the 
Act, the aforesaid agreement could be - 
lished in U. P. Gazette on 29th June 1963, 
the Ceritral Government framed and enforce- 
ed the rules entitled as Land Acquisition 
(Companies) Rules 1963 with effect from 24th 
of June 1963. Rule 3 of the Rules provides 


for the constitution of a Land Acquisition. 


Committee for advising the Government on 

matters relating to and arising out of ac- 
uisition of land under Part VII of the Land 
cquisition Act. Rule 4 runs thus:— 


4, Appropriate Government to be satis- 
fied with regard to certain matters before ini- 
tiating acquisition proceedings:— 

(1) Whenever a Company makes an ap- 
plication to the appropriate Government for 
acquisition of any land, that Government shall 
direct the Collector to submit a report to it 
on the following matters, namely :— 


(i) that the Company has made its best 
endeavour to find out lands in the locality 
suitable for the purpose of the acquisition. 

Gi) that the Company has made all re- 
asonable efforts to get such lands Ri negotia- 
tion with the persons interested therein on 
peyment of reasonable price and such efforts 

ave 


(iii) that the land proposed to be ac- 
quired is suitable for the purpose; ` 
(iv) that the area of land proposed to 
be a is not excessive; 

(v) that the company is in a position to 
utilise the land expeditiously; 

(vi) where the land proposed to be ac- 
quired is good agricultural land that no al- 
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ternative suitable site can be found so as to 
avoid acquisition of that land. 


(2) The collector shall, after giving the - 


company a reasonable opportunity, to make 
any representation in this behalf 
quiry into the matters referred to in sub- 
me (1) and while holding such enquiry he 
shall :— 


(i) in any case where the land proposed 
to be acquired is agricultural land, consult 
the Senior Agricultural Officer of the dist- 


rict whether or not such land is good agi- . 


cultural land; , 

(ii) determine, having regard to the pro- 
visions of Sections 23 and 24 of the Act, the 
approximate amount of compensation likely 
to be payable in respect of the land, which, 
in the opinion of the Collector, should be ac- 
quired for the Company; and 

(iii) ascertain whether the company of- 
fered a reasonable price (not being less than 
the compensation so determined) to the per- 
sons interested in the land proposed to be 
acquired, 

Explanation: . For the purpose of this 
rule “good agricultural land” means any land 
which considering the level of agricultural 
production and the crop pattern of the area 
in which it is situated, is of average or above 
average productivity and includes a garden 
or grove land. 


(3) As soon as may be after holding the 
enquiry under sub-rule (2), the Collector 
shall submit a report to the appropriate Gov- 
ernment and a copy of the same shall be 
forwarded by that Government to the com- 
mittee, 

(4) No declaration shall be made by the 
appropriate Government under Section 6 `of 
the Act unless— . 

i) the appropriate Government ‘has con- 


sulted the Committee and has considered the 
report submitted under this rule and the 
report, and 


(ii) the agreement under Section 41 of 
the Act has been executed by the Company. 


3. According to this rule, before ini- 
tiating land acquisition proceedings at the 
instance of a company, the appropriate .Gov- 
ernment has to obtain a report with regard 
to the matters enumerated in sub-rule (1) from 
the Collector and has to forward the same 
to the Land Acquisition Committee for opin- 
ion. Generally speaking the aforesaid pro- 
cedure is to be followed so as to enable the 
appropriate Government to ensure that the 
Company is in a position to utilize the ac- 
uired land expeditiously and that only suit- 
able land to the minimum extent is acquired 
for the use of the Company, on payment of 
reasonable price therefor. The sub-rule fur- 
ther contemplates that for the aforesaid pur- 
pose good agricultural land should be ac- 
ed only when it becomes absolutely neces- 
sary to do so. Sub-rule (4) clearly prohibits 
the State Government from issuing a declara- 
tion under Section 6 of the Land Acquisition 
Act unless it has consulted the Land Acqui- 
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‘sition Committee, has considered the reports 


under Section 5-A of the Act, if any, and that 
submitted to it by the Collector. In this 


‘case, the State Government issued the notifi- 


cation under Section 6 of the Act on 3rd 

nae 1963 without following the procedure 
laid down in rule 4 of the Land Acquisition 
(Companies) Rules and declared that the land 
in question was needed for a public purpose. 


4. Main question that arises for cop- 
sideration in this appeal is whether, in the 
circumstances, it was open to the State Gov- 
ernment to issue a notification under Sec- 
tion 6 of the Land Acquisition Act without 
ee procedure prescribed in Rule 4 

d Acquisition (Companies) Rules 


Ə- Learned counsel for the two a 
pellants contend that the proceedings for the 
acquisition of the land in dispute commenced 
as back as the year 1959 when a notifica- 
tion under Section 4 of the Land Acquisition 
Act was issued. In due course, not only a 
report under Section 5-A of the Land Ac- 
quisition Act had been submitted, but an 
agreement as required by Section 41 of the 
Land Acquisition Act had also been execut- 
ed on 13-6-1963. Thus the Land acquisition 
por raa were practically over when the 

and Acquisition (Companies) Rules 1963 
came into force on 24th June 1968. Accord- 
any 
retrospective operation and did not apply to 
the Land Acquisition Proceedings in ques- 
tion. They relied upon the opening ore of 
Rule 4 (1) which run thus :— 


_ “Whenever a Company makes an ap- 
plication to the appropriate Government for 
acquisition of land, 


and urged that these words indicate that 
Rule 4 applies only to such cases where an 
application for acquisition of land is made by 
a company after the enforcement of the rules. 
The marginal note of the Rule also points 
out that the purpose of Rule 4 ig to enu- 
merate the matters regarding which the State 
Government is to be satisfied before initiat- 
ing acquisition proceedings. Accordingly, the 
procedure laid down in the rule will apply 
only in such cases where the proceedings for 
acquisition of land had not been initiated be- 
fore the coming into force of the Land Ac- 
quisition Companies Rules 1963. ; 
6. Various clauses of rule 4 of the. 
Land Acquisition (Companies) Rules 1968 are 
pat of an integrated scheme and’ have to 
e read as a whole. The marginal note to 
Rule 4 clearly indicates that the ap 
Government has to be satisfied with regard 
to certain matters before initiating acquisition 
Se eae Sub-rule (4) of rule 4, when it 
prohibits the State Government from makin 
a declaration under Section 6 of the Lan 
Acquisition Act till it has consulted the com- 
mittes and has considered the report if any 
mentioned in Section 5-A of the Act as also 
that submitted under sub-rule (1), makes the 
intention of the rule making body, that this 


priate 
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rule is intended to apply to such cases only 
where the proceedings for acquisition of land 
for a company have not commenced, obvious, 
The rule does not contemplate that the Land 
Acquisition proceedings that commenced be- 
fore the coning into force of the Rule are 
to tapse and are to be recommenced. How- 
ever the argument of the appellant that in 
this case the Land Acquisition proceedings 
had commenced before the coming into force 
of the Land Acquisition Rules does not ap- 
peal to us. It is not disputed that before the 
enforcement of the Land Acquisition (Com- 
panies) Rules the only thing that happened 
in the instant case was that aftor issue of 
notification under Section 4 of the Act the 
ort under Section 5-A of the Act had been 
gabriited. The notification under Section 6 
had not been issued till then. The purpose 
of issuing a notification under Section 4 of 
the Land Acquisition Act merely is to notify 
to the public at large that land in the locality 
is or is likely to be needed for a public 
urpose so t the persons likely to be af- 
ected by the proposed acquisition may raise 
such objections as they like, and if necessary 
to enable the State Government to do certain 
acts specified in sub-section (2) of that Sec- 
tion so that it may be able to decide as. to 
which particular Jand in the locality should 
be acquired. After the objections, if any, 
made by the public are heard, the State Gov- 
ernment is required to issue a notification 
under Section 6 declaring that it is satisfied 
that particular land is needed for a public 
purpose or for a Company. According to sub- 
section (3) thereof, such declaration shall he 
conclusive evidence that the land is needed 
for a public purpose or for a company as 
the case may be and that thereafter the ap- 
propriate Government is to take steps to ac- 
quire the same in the manner provided in 
subsequent sections of the Act. The phraseo- 
logy of Section 2) clearly makes out that 
the proceedings till the stage of making a 
declaration contemplated by Section 6 are 
anterior to actual initiation of acquisition pro- 
ceedings which commence only as a conse- 
uence of a notification under Section 8 of 
e Act. It follows that in the present case, 
the proceedings for acquisition of land had 
not commenced before the enforcement of 
Land Acquisition (Companies) Rules, 1963. 
Sub-rule (4) of R. 4 thereof when it provides 
‘that the appropriate Government shall not 
‘make a declaration under Section 6 of the 
Act unless the conditions mentioned therein 
are satisfied, in effect lays down that the 
proceedings for acquisition of the land in the 
manner provided under the Land Acquisition 
Act are not to be initiated unless the condi- 
tions mentioned therein have been satisfied. 
The prohibition contained in sub-rule (4) will 
therefore apply to all such cases where the 
necessary notification under Section 6 of the 
Act has not been issued before the enforce- 
ment of the Land Acquisition (Companies) 
Rules 1968. Viewed in this light it cannot be 


said that in the instant case the respondents 
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are seeking to invoke the applicability of 
Rule 4 (4) of the rules retrospectively. `` 

73 The matter may be looked into 
from yet another aspect. The procedure ad- 
opted by the relevant authorities in the 
present case, prior to coming into force of 
the Companies Land Acquisition Rules 1963, 
did not vest the acquiring body with any 
legal right which could be affected by the 
application of the rule 4 (4) of the Rules. 
The provisions contained in rule 4 (4) merely 
regulate the procedure for considering an ap- 
plication made by a Company for acquisition 
of land, It is well settled’ that any change 
in rules relating to procedure, applies to 
pending matters. Accordingly, so long as the 
application made by the petitioner for acquir- 
ing land was ing consideration, and a 
declaration under Section 6 had not been 
made, such api aam had to be considered 
and disposed of in accordance with the chang- 
ed procedure. Proceedings for acquiring the 
land could therefore be initiated only after’ 
completing the procedure laid down in Rule 4 
of the Rules. . 


8. Learned counsel for the appellants 
contended that after the rt under Sec- 
tion 5-A had been made and considered and 
the agreement under Section 41 had been 
executed by the Company, nothing further 
remained to be done before issuing a noti- 
fication under Section 6. There was absolute- 
ly no point in asking the Collector to submit 
a report mentioned in rule 4 (1). A report 
under that rule is required only to place be- 
fore the Government material indicating whe- 
ther or not it is desirable to acquire the land 
in question. That very purpose is achieved 
by a report made under Section 5-A of the 
Act, The procedural provision contained in 
Rule 4 had therefore been substantially com- 
plied with and there was no defect in the 
impugned notification. 

9. We are unable to accept this sub- 
mission. Sub-rule (4) to rule 4 clearly indi- 
cates that the report submitted by the Col- 
lector under sub-rule (1) is something quite 
different from that made under Section 5-A. 
Although the two reports are made in order 
to help the State Government in arriving at 
the conclusion whether or not a particular 
land should be acquired, they are (sic) intend- 
ed to be made under R. 4 is meant to indicate 
to the Government that the Company, for 
whose purposes the land is sought to be ac- 
quired, has made genuine efforts to find out 
land in the locality which is fit for being ac- 

uired and that it had made all reasonable 
efforts to get such land by private negotiation 
after paying a reasonable price etc. report 
under Section 5-A of the Act is merely in- 
tended to indicate which land in the loca- 
lity would suit the purpose of acquisition. The 
requirement of a report under Rules 4 (1) is 
a requirement which is in addition, to the 
requirement of a report under Section 5-A of 
the Land Acquisition Act. There is nothing 
in sub-rule (4) of rule 4 of the Rules to in- 
dicate that once a report under Section 5-A 

a 
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is made and an agreement under section 41 
is executed, it is not feasible or possible for 
the appropriate Government to obtain the re- 
port from the Collector under Rule 4 (1) and 
to consult the Land Acquisition Committee 
constituted under rule 3 before issuing a 
notification under Section 6 of the Act, In 
our opinion even though the eau for ac- 
quiring the land had been made on behalf 
of the Company prior to the coming into 
force of the Land Acquisition (Comp 
Rules, 1963 the State Government as provid 
in Rule 4 (4) of the Rules was bound to ob- 
tain a report from the Collector under R. 4 
(1) and to consider the same after consulting 
the Land Acquisition Committee. The noti- 
fication issued under Section 6 of the Act, 
in contravention of the aforesaid rule was 
therefore, void and was rightly struck down 
by the learned single Judge. 


10. Learned counsel for the appr 
lant next urged that the impugned notifica- 
tion under S. 6 of the Land Acquisition Act 
was issued as far back as 3-8-1963 and the 
writ petition giving rise to the present ap- 
peal was filed only on 13-3-1973 i. e. after 
about ten years. ‘The petition is accordingly 
belated and as such was liable to be dis- 
missed without going into the merits of the 
controversy raised therein. It may be men- 
toned here that the present pehtioners claim 
to have obtained title to the land in dispute 
in the year 1966 through two persons named 
Munna and Jumman whose tite was uphe d 
in pr ings under the U. P. Consolidation 
of Holdings Act. According to them, neither 
Munna and Jumman nor they, were aware 0 
the land acquisition proceedings. When hey 
came to know that the plot in question ha 
been acquired, they, on 15-2-1973, filed ob- 
jections Telor the Collector asserting that 
tho entire acquisition proceedings were ficti- 
tious and without notice to them. One Kun- 
jjlal who had withdrawn the compensation 
in respect of the land in dispute, ha nothin 
to do with it. The petitioners apprehend 
that the respondents were going to dispossess 
them from the land in dispute without decid- 
ing their objections. They ‘accordingly filed 
the writ on 13-3-73 and prayed that the pre- 
sent appellants be restrained from taking pos- 
session of the land in dispute. In our opinion 
the petitioners could come to this Court only 
when they came to know about the land ac- 

uisition proceedings and the intention of 

e respondents to dispossess them from the 
land in dispute in pursuance of an. invalid 
notification, It cannot be said that the peti- 
Honers had been guilty of laches even after 
they came to know either about the land ac- 
quisition proceedings or about the threat ex- 
tended by the respondents to dispossess them 
from the land in dispute. We are accordingly 
not satisfied that the present petition deser- 
ves to be rejected merely on the eround that 
a notification issued in the year 1963 is being 
alng by a petition filed in the year 
1973. i . 
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11. In the result, both the appeals 
fail and are dismissed with costs. 
_ Appeals dismissed. 


A. I. R. 1975 ALLAHABAD 279 
CHANDRA PRAKASH J. 


Hazan Lal, Applicant v. Gulzarilal and 
others, Respondents. 


Civil Revn. No. 501 of 1974, D/- 8-1- 
1975*. 


` (A) Court-fees Act (1870), Section 7 (v) 
(I) and Section 7 (v-B) (c) (as amended by 
U. P. Act 19 of 1938) and Section 7 (si) — 
Applicability — Suit for possession of sho 
(building) against trespasser — Section 7 (D 
(M) applies — And not Section 7 (v-B) (c) 
or Section 7 (xi). AIR 1949 All 560, Disting- 

(Paras 6, 7, 8) 
Cases Referred; Chronological Parag 
an 1949 All 560 = 1949 AIl WR ma 


H. S. Joshi, for Applicant; Tej Pal. for 
Respondents. 

__ ORDER:— This is an application in re- 
vision against the order dated 28-4-1974 of 
Shri Inder Paul Singh, District Judge, Budaun 
holding that the Court-fee paid by the ap- 
plicant was insufficient. 


2. The suit giving rise to this ap- 
plication was filed by the plaintiff-applicant 
against the defendant opposite party on the 

egations that the plaintiff-applicant was a 
tenant of the shop detailed in the plaint and 
the defendants without any right entered into 
possession of the same. On these allegations 
the plaintiff wanted a declaration of title and 
injunction and in the alternative possession. 

3. The defendants resisted the claim 
of the plaintiff and one of the pleas taken 
in defence was that the court-fee, paid was 
insufficient. The learned trial Court framed 
a preliminary issue on this point and alter 
hearing the parties came to the- conclusion 
that the Court-fee paid was insufficient. The 
plaintiff filed a revision against that order in 
the Court below and that revision was dis- 
missed. 

4. The plaintiff has now come up m 
revision before me. 


5. I have heard the learned counsel - 
for the parties and I have also gone through ~ 
the record. I have come to the conclusion 
that the view taken by the Court below can- 
not be held to be wrong. As already noted 
above, the suit is virtually for possession by 
the applicant against a trespasser. 

6. The question now arises whether 
this relief comes within Section 7 (v) (GT) of 
the Court-fees Act as contended by the de- 
fendants or under Section 7 {(v-B) (c) of the 


— ed 


°(Against order of Inder Paul Singh, Dist, J. 
Badaun, D/- 28-4-1974, 
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Court-fees Act. Section 7 (V-B) applies to 
suits for session of between rival 
tenants and by tenants against trespassers aud 
when the suit is by a tenant against a tres- 
asser under su use (c) the value is to 
ə determined by annual rent. The suit in 
this. case is for possession of a shop and not 


for any land, i. e. the suit is for possession 
of land covered by. a building. Tt is not 
therefore, a suit r possession of ‘land 


merely, 


7. Section 7 (ID EET a 


suit for DE of land where the subject . 
matter is a building or Garden. In the pre- - 


sent ar the ah eager oiaid of the suit be- 
tween th e pani es is a ene i. e, a building 
and according to Section 7 (V) (I) of the 
Court-fees Act sich a building has to be 
valued at the market value. The case, there- 
fore, comes within this clause, i. e., Section 7 
(V) "D, and not Section 7 (V- B). The plain- 
tiff has, therefore, to pay Court-fee in accord- 
ance with Section 7 V) (GI) and not in ac- 
cordance with Section 7 Y -B) and the Court 
below was perfectel t in holding that 
the Court-fee paid by calculating the value 
of the shop at 12 times the annual rent was 
ne 

8. The learned counsel then argued 
that the present case may come within Sec- 
tion 7 oth) of the Court-fees Act. Section 7 
(XT) oe cases by a tenant against 


the landlord. This is not a case by a tenant: 


‘against the landlord. 


9. The learned counsel for the ap- 
plicant drew my attention ‘to the Division 
Bench ruling réported in Chief Inspector of 
Stamps v. Sewa Sunder Lal 
560) in which it was observ 
by a tenant in respect of land is analogous 
to a suit under Section 7 (V-B). In the above 
ruling the suit was not for possession but for 
deaa and injunction. In the present 
case the suit is for a. and will be 
F: overned by the clauses go yerning possession, 

he ruling quoted on behalf of the applicant 
is, therefore, distinguishable on facts, 


6. The application in revision, there- 
fore: fails and is: dismissed with costs, The 
trial Court shall proceed with the case to 
determine the market value. 


11. It was i in: the end o the 
‘learned counsel for the applicant that the 
applicant may apply for amendment. The 
plaintiff-applicant is at liberty to seek any 
amendment he likes, and if- he seeks any 
amendment it will be for the trial Court to 


adjudicate upon the same, So far as the 
plaint at present is concerned the court-fee 
paid is cient. 

Revision dismissed. 


Ram Charan v. Pyare Lal 


AIR 1949 All © 
that the suit - 


A. I. R. 
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SATISH CHANDRA AND 
GOPI NATH, JJ. 
Sri Ram Charan Das, pope iM 
Pyare Lal, Respondent, 
_ Second Appeal No, 1015 of 1971, Dj- 
3-1-1975.* 
(A) U. P, (Temporary) 
Rent and Eviction. Act (3 of 1947), Sec. 3 


_— Suit for ejectment during continuance 


of stay order in revision against order 
granting permission — Dismissal of revi- 
an Effect of — Decree for ejectment 
va 


Where the landlord filed a suit for 
ejectment during pendency of stay order 
passed by Commissioner in revision 
against order granting permission and the 
revision as well as representation to State 
Government were ultimately dismissed, 


Held that the Commissioner and the 
State Government having upheld the per- 
mission during the proceedings of the 
suit, a valid permission was in existence 
at. the time the decree for ejectment was 
passed, The stay order merged in the 
final order passed in revision and became 
non est. The order of permission- took 
effect from the date it was passed. The 


decree was accordingly valid in law. AIR 


1968 All 139 and AIR 1970 SC 763, Relied 


.on; 1970 All LJ 11, Distinguished, 


(Paras 6, 8) 


Cases Referred: Chronological ' Paras 
1970 All LJ 11 = 1970. All WR (HC) 29 


Ə 
AIR 1970 SC 763 = 1968 All LJ 1023 5 
AIR 1968 All 139. = ILR (1967) 2 All 129 

6 


G .P. Bhargava, A. N. Bhargava, for 
Appellant; Girdhar Malviya, for eer 
eri +h 


JUDGMENT: — This is a defendant: 
appeal. . It arises out of a suit for eject- 
ment of the appellant. from a shop and for 
recovery of Rs. 9/- as arrears of rent, The 
claim for ejectment was made on the 
ground that the plaintiff-respondent had 
obtained a permission under Section 3 of 
the U, P. (Temporary):. Control of Rent 
and Eviction Act, 1947, hereinafter re- 
ferred to as the Act, for instituting: a suit 
for ejectment against the appellant. 


Bi The suit was resisted on a va- 
riety of grounds, one of them being that 
no valid permission under Section 3 of 
the Act existed at the time the suit was 
filed. Since that is the only question 
argued in this appeal we give the facts 
with reference to that question, above. 

The plaintiff-respondent applied 


(Against decree of A. S. ‘Tripathi Civil 
J., Bijnor, in C. A. No. 73 of 1969. D/- 
23-3-1971), 
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for permission under Section 3 of the Act 
which was granted by the Rent. Control 
and Eviction Officer on 11-3-1966. The 
defendant filed a revision against that 
order and the Commissioner passed a stay 


order dated March 30, 1966, The stay 
order was served on the. respondent's 
wife by refusal. on 6-4-1966. The suit 


giving rise to the present appeal was filed 
on 25th April, 1966. The revision was 
ultimately dismissed and a representation 
to the State Government under Section 
7-F also failed during the pendency of the 
suit proceedings. A writ petition against 
the order of the State Government was 
also- dismissed and the permission granted 
thus became final, The suit was decreed 
by the learned Munsif on the finding that 
the permission granted to the plaintiff- 
respondent having been upheld through- 


out a decree for ejectment could be pass- ` 


ed on the basis of that permission not- 
withstanding that the suit was filed at a 
time when.a stay order passed, by the 
Commissioner was operating. Recovery of 
arrears was also decreed as prayed by the 
plaintiff-respondent, 


4, On appeal the lower Appellate 
Court affirmed the decree and held that 
the permission under Section 3, granted 
by the Rent Control and. Eviction Officer, 
having been. upheld up to the stage of 
the High Court, the suit filed on that 
basis could not be held to be defective on 
the ground of a stay order passed by the 
Commissioner, when the revision was 
ultimately dismissed and the stay order 
discharged during the suit proceedings. 
The final order passed in the revision, ac- 
cording to the learned Judge, rendered 
the suit proceedings valid in law even 
though they were started at a time when 
the stay order was operating, The court 
below further held that the permission 
having been upheld upto the stage of the 
High Court, the decree could not be chal- 
lenged on the ground that the suit was 


not maintainable, having been. filed with- 


out a valid permission, 


5, Aggrieved, the defendant-ap- 
pellant has filed the above appeal. The 
only point urged before us was that the 
suit, as filed, was mot . maintainable, in 
that, it was instituted at a time when a 
stay order was operating in respect of the 
permission granted under Section 3 of 
the Act. The appeal was heard by a- 
learned Single Judge. Learned Counsel 
for the appellant, relying on Ram Prakash 
Agnihotri v. State of U. P., 1970 All LJ 
11 contended that the decree passed -in 
the suit was erroneous, im that the suit 


was filed during the continuance of a stay . 


order in respect of the permission grant- 
ed under Section 3 of the Act. The learn- 
ed Single Judge referred the case to a 
larger Bench as in his opinion the deci- 


Sion in Ram Prakash Agnihotri (supra) -` 


Pyare Lal 


-become infructuous, 


- that on the 


[Prs, 3-9] All. 281 


required reconsideration, in view of the 
observations made in Purshottam Das v. 
Smt. Rajmani Devi, 1968 All LJ 1023 = 
(AIR 1970 SC 763). In Ram Prakash 
Agnihotri’s case (supra) a representation 
under Section 7-F of the Act was dis- 
missed by the State Government on the 
ground that a suit having already been 
filed on permission the proceedings had 
become infructuous. is order was 
quashed by this Court on a writ petition 
on the ground that the suit was not pro- 
perly filed as the permission had been 
suspended when the suit was instituted. 
The State Government accordingly erred 
in rejecting the representation as having 
The case is distin- 
gfuishable on facts. 

6. The question involved in the 
instant case is as to the effect of the final 
order passed in revision upholding the 
permission, on the suit already institut- 
ed. In Shyam Lal v. State of U. P., AIR 
1968 All. 139 a Bench of this Court has 
held that orders of stay or injunction are 
interim orders that merge in final orders 
passed in the proceedings. The result 
brought about by the interim order be- 
comes non est in the eye of law if final 
order grants no relief. In this view ad 
the matter it seems to us that the interim 
stay became non est and lost all the eff- 
cacy, the Commissioner having upheld 
the permission which became effective 
from the date it was passed. 


7. In Purshottam Das, AIR 1970 
SC 763 (supra) a suit was instituted by a 
landlord for ejectment of his tenant on a 
permission granted by Rent Control and 
Eviction Officer. The permission was re- 
voked by the Commissioner, That order 
was set aside by the State Government 
with the result that the permission grant- 
ed by the Rent Control and Eviction Offi- 
cer, revived. Their Lordships of the Sup- 
remé Court in these circumstances held 
date the suit was decreed 
there was a valid permission, in existence 
to sustain the decree for ejectment. 


8. In the instant case the Commis- 
sioner as well as the State Government 


. having upheld the -permission during the 


proceedings of the suit, a valid permission |": 
was in existence at the time the decree 

for ejectment was passed, The stay order 

merged in the final order passed in the 

revision and became non est, The order 

of permission took effect from the date 

it was passed, The decree for ejectment 

was accordingly valid in law. 


9. The appeal fails and is dismis- 
sed with costs, 


Appeal dismissed. 
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AGARWAL, JJ. 


Om Pr Appellant v, Madan 
Gopal Gupta and others, Respondents. 

First Appeal No. 413 of 1968, D/- 
16-10-1974.* 


(A) Civil P. C. (1908), Order 21, R. 16 
second proviso — Transfer of decree in 
favour of benamidar of one judgment- 
debtor — Proviso not attracted, AIR 1943 
Mad 641, Dissented from. 

If a decree is transferred to a bena- 
midar of one of the judgment-debtors, 
such transferee or assignee remains only 
a legal representative of the judgment- 
debtor: he does not become a judgment- 
debtor. Hence the benamidar can exe- 
cute the decree in the same manner ag if 
the application were made by the decree- 
holder and the proviso does not apply. 
AIR 1943 Mad 641, Dissented from; Case 

law discussed, . (Para 19) 


Cases Referred: Chronological Paras 
AIR 1960 Ker 108 = 1959 Ker LT-1120 17 
AIR 1952 All 618 18 
ATR 1943 Mad 641 = 56 Mad LW 389 14 
ATR 1939 Rang 82 = 1938 RLR 699 15 
AIR 1932 All 704 = 1932 All LJ 230 16 

Sidheshwari Prasad, Tejpratap Singh, 
Rajesh Sri Prasad, for Appellant, Shree 
Prasad Rajindra Kumar, P. P. Singh, 
N. P. Singh, Girdhar Malviya, for Res- 


pondents, 
M. N. SHUKLA, J.:— This appeal 


arises out of proceedings under Order 21, 


Rule 16, Civil Procedure Code in an exe- — 


cution case. 

2. The brief facts are that the 
Banaras Electric Light and- Power Sup- 
ply Co., Ltd., Banaras obtained a decree 
against the Parbati Hemp Bailing Press 
owned by a firm styled as Radhakrishna 
Shivadutta Rai in which Ram Kumar and 
Madan Gopal Gupta were the partners. 
The Electric Company put its decree in 
execution, The decree was, however, sold 
during the pendency of the execution on 
28-4-1967 to Om Prakash appellant. He 
applied under Order 21, Rule 16, Civil 
Procedure Code for substitution of his 


- name in place of the original decree-hol- .. 


- der. The judgment-debtors opposed the 
same and filed objections stating, inter 
alia, that Om Prakash was a man of no 
substance, that he did not have the capa- 
city to purchase the decree on payment 
of Rs. 9,500/- to the original decree-hol- 
ders, that the decree was actually pur- 
chased by Mahabir Prasad who was the 
grandson -of Ram Kumar (one of the 
judgment-debtors).. It may be noted that 


*(Against order of Ganesh Dutta Dube, 
Ist Addl. Civil J., 
1966). 
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‘to the execution of the decree, 


Varanasi, D/- 1-11- 
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during the pendency of the execution 
Ram Kumar died and his grandson Maha- 
bir Prasad was substituted as his legal 
representative, It is also mentioned in 
the objections that Mahabir Prasad was 
on inimical terms with Madan’ Gopal 
Gupta (judgment-debtor) and so the for- 
mer had really purchased the decree in 
order to harass Madan Gopal Gupta and 
others, It was further urged that the pur- 
chase by Mahabir Prasad as one of the 
judgment-debtors amounted to full satis- 
faction of the decree within the meaning 
of the second proviso to Rule 16, Order 
21, C. P. C. and it could not be executed 
against the other judgment-debtors. 


3. The parties adduced evidence 
and the Court below came to the conclu- 
sion that Om Prakash was not the real 
purchaser of the decree, the real purchaser 
was Mahabir Prasad who was a partner 
of the judgment-debtor firm, In that view 
of the matter it was held that the dec- 
ree was not executable against the other 
partners of the firm and the application 
made by the appellant Om Prakash was 
not maintainable. The application was 
accordingly rejected. 


4.-° Sri Rajeshwari Prasad, learn- 
ed Counsel for the appellant, has placed 
reliance on the provisions of Rule 16, 
Order 21, Civil Procedure Code and con- 
tended that the appellant being’ an as- 
signee of the decree-holder was entitled 
He also 
assailed the finding of the court below 
that the appellant was a benamidar of 
Mahabir Prasad who was the real pur- 
chaser of the decree, The learned Coun- 
sel for the respondents has, on the other 
hand, relied’ on the second proviso to 
Rule 16, Order 21, Civil Procedure Code 
and submitted that the application of Om 
Prakash was not competent and the dec- 
ree was not executable against the judg- 
ment-debtors other than Mahabir Prasad. 
He also endeavoured to support the find- 
ing of the court below that Om Prakash 
was only an ostensible purchaser and 
that Mahabir Prasad was the real pur- 
chaser of the decree. 


4-A. ` The learned Counsel for the 
appellant hes canvassed a pure question 
of law relating to the interpretation of 
Order 21, Rule 16, Civil Procedure Code 
and if his contention is well founded, ít 
would not be necessary to go into the 
question as to whether the appellant was 
the benamidar of Mahabir Prasad. Even 
if we proceed on the assumption that Om 
Prakash was the benamidar of Mahabir 
Prasad, the crucial question which must 
be determined is as to whether Mahabir 
Prasad can be regarded as a judgment- 
debtor so as to attract. thë application of 
the second proviso to Rule 16, ee 21, 
Civil Procedure Code. 
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The -.provisiong of Order 21, 
ae 16, Civil Procedure Code run as 
under: 


"16. Application for execution by 
transferee of decree. —— Where a decree 
or, if a decree has been passed jointly in 
favour of two or more persons, the inte- 
Test of any decree-holder in the decree is 
transferred by assignment in writing of 
by operation of law, the transferee may 
apply for execution of the decree to the 
Court which passed it; and the decree 
may be executed in the same manner and 
subject to the same conditions as if the 
application were made by such decree- 
holder: 


Provided that, where the decree or 
such interest as aforesaid, has been trans- 
ferred by assignment, notice of such ap- 
plication shall be given to the transferor 
and the judgment-debtor, and the decree 
shall not be executed until the Court has 
heard their objections (if any) to its exe- 
cution; 

Provided also that, where a decree 
for the payment of money against two or 
more persons been transferred to 
one of them, it shall not be executed 
against the other.” 


6. A perusal of the above Rule 
makes it clear that where a decree has 
been transferred by assignment or by 
operation of law to one of the several 
judgment-debtors, the transferee is en- 
titled to execute the decree in the same 
manner as if the application we made 
by the decree-holder This right 
of the transferee is, however, subject to 
the condition imposed by the second pro- 
viso, The effect of this proviso is that 
where a decree for payment of money has 
been transferred to one of the several 
judgment-debtors, the decree is wholly 
extinguished, The transferee cannot exe~ 
cute the decree against the other judg- 
ment-debtors and his appropriate remedy 
against them is by way of a regular guit 
for contribution as if the decree had been 
satisfied by him. The object of the 2nd pro- 
viso to the Rule is not to deprive the 
judgment-debtor transferee of all reliefs 
but to impose upon him a duty of prs- 
ceeding by what was considered a more 


appropriate procedure, that is, a suit for. 


contribution. The condition precedent to 
the applicability of the second proviso is 
that the transferee of the decree must be 
himself a judgment-debtor. In case he 
does not answer the description of a judg- 
ment-debtor in law, the other judgment- 
debtors cannot raise the plea that the 
decree is not executable. The second pro- 
viso to Rule 16, Order 21. Civil Procedure 
` Code fs really founded on the doctrine of 
merger, Where a person happens to be 
a judgment-debtor and is jointly and 
severally liable in respect of the debt and 

where the right of the creditor devolves 
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itself either by operation of law or by 
transfer on that particular person, then 
there is a merger of the two liabilities 
and the debt cannot be enforced as against 
the others, But on the terms of the se- 
cond proviso it is plain that it would 
not be applicable unless the transferee is 
a judgment-debtor. 

7. In the instamt case even 
though it may be assumed that Mahabir 
Prasad was the purchaser of the decree, 
it is not explained as to how he became 
the judgment-debtor. He is the grandson 
of Ram Kumar, one of the judgment-deb- 
tors and was substituted on the death of 
Ram Kumar during the pendency of the 
execution application in the year 1964. 
So he became a legal representative of 
the judgement-debtor but not a judgment- 
debtor, The learned Counsel for the res- 
pondents has not been able to place be- 
fore us any material on record to prove 
that he became the judgment-debtor. In 
fact,-in the very objections dated 24-2- 
1968 filed on behalf of the judgment-deb- 
tor there js no allegation that Mahabir 
Prasad became a partner in the judg- 
ment-debtor firm. All that is stated in 
paragraph 8 of the obfections is: 

“That Sri Mahabir Pd. Gupta who 

has been arrayed as one of the opposite 
parties in this case has taken over posses- 
sion and control of all the business and 
properties of the old firm Radhakrishna 
Shivdutt Rai and has been manoeuvring 
for some time to humiliate this opposite 
party by all possible means.” 
Thus, there is no allegation that he waz 
a partner in the judgment-debtor firm 
and unless he was one of the partners in 
the firm, he could not acquire the cha- 
a of a judgment-debtor. 


Order 21, Rule 50 of the Code 
of cii Procedure provides that the dec- 
ree Peace against a firm can be exe- 
cuted:— 


“(a) against any property of the part- 
nership: 

(b) against any person who has ap- 
peared in his own name under Rule 6 or 
Rule 7 of Order XXX or who has admit- 
ted on the pleadings that he is, or who 
has been adjudged to be, a partner; 

(c) against any person who has been 
individually served as a partner with a 
summons and has failed to appear.” 


9. Order 30, Rule 6 of the Code 
of Civil Procedure provides: 


“Where persons are sued as partners 
in the name of their firm, they shall ap- 
pear individually in their own names, but 
all subsequent proceedings shall, never- 
theless, continue in the name of the 


10. Order 30, Rule 3 of the Code 
of Civil Procedure seys: 
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“Where persons are sued as partners 
in the name of their firm, the summons 
shall be served either— 

(a) upon any one or more of the part- 
ners, or . 

(b) at the principal place at which 
the partnership business is carried on 
within India, upon any person having. at 
the time of services, the control or 
eRe of the partnership business 

CTO: „asssasessos ' 


According to Order 30, Rule 7: 
“Where a summons is served in the 

manner provided by Rule 3 upon a per- 
son having the control or management of 
the partnership business, no appearance 
by him -shall be necessary unless he is a 
partner of the firm sued.” 


12. Admittedly in the case before 
us Ram Kumer and Madan Gopal were 
the only two partners mentioned with re- 
gard to the firm Radhakrishna Shiva- 
dutta Rai which was sued. The decree 
was accordingly passed against the judg- 
ment-debtor firm consisting of the afore- 
said two partners only and the decree 
could, therefore, be executed under Order 
21, Rule 50, Civil Procedure Code only 
against the property of the partnership 
or the partners of the firm who had ap- 
peared in the sult. It, therefore, follows 
that a person who was not a partner: of 


the firm sued cannot be regarded as a. 


judgment-debtor. As we have already 
mentioned, there is neither any allegation 
nor evidence to the effect that Mahabir 
Prasad, grandson of Ram Kumar, was a 
partner in the firm Radhakrishna Shiv- 
dutta Rai, The court below therefore, 
erroneously assumed that Mahabir Prasad 
was a partner in the judgment-debtors’ 
firm, Its finding to that effect is not 
based on any evidence and is clearly il- 
legal and must bë set aside. It is eyi- 
dent that if Mahabir Prasad, assuming 
that he was the real purchaser of the 
decree, was not a judgment-~debtor, the 
second proviso to Rule 16 of Order 21, 
Civil OSOE Code would not be at- 
tracted. 


13. It was, however, contended. by 
the counsel for the respondents that 
Mahabir Prasad was the grandson of 
“Ram Kumar judgment-debtor and was 
substituted in his place on the latter’s 
death during the pendency of the execu- 
tion proceedings and therefore substan- 
tially he was in the position of a judg- 
ment-debtor for the purposes of 
plication of the second proviso to Rule 
16 of Order 21, Civil Procedure Code. 
oe argument is fallacious and unten- 
able. 
a judgment-debtor is surely a person on 
whom the liability is cast for satisfying 
the decree passed against the judgment- 
debtor but for that reason he cannot be 
identified with the judgment-debtor. He 
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‘respondents relied on a decision of 


the ap- - 


An heir or legal representative of © 


ALI. R. 


is in the eye of law an entity distinct 
from the judgment-debtor and therefore 
does not satisfy’ the condition of the 
second proviso. This distinction between 
a judgment-debtor and a legal represen- 
tative is consistently maintained in the 
scheme of the Code of Civil Procedure, 
Thus, Section 50 of the Code says that 
where a judgment-debtor dies before the 
decree has been fully satisfied, the holder 
of the decree may apply to the Court 
which passed it to execute the same 
against the legal representative of the de- 
ceased but it is to be noted that where 
the decree is executed against such legal 
representative he shall be liable to the 
extent of the property of the deceased 
which has actually come to his hands He 
is thus not a judgment-debtor, The term 
‘judgment-debtor’ has been defined in the 


-Code of Civil Procedure ag “a. person 


against whom a decree has been passed or 
an order capable of execution has been 


made.” “Order” according to the definition 


in Section 2 (14) of the Code of Civil Pro- 
cedure means the formal expression of 
any decision of a Civil Court which is 


‘not a decree. We cannot accept the res~ 


pondents’ submission that an order pass- 
ed in execution proceedings substituting 
Mahabir Prasad for the judgment-debtor 
Ram Kumar is an “order” contemplated 
by the definition of the term judgment- 
debtor. The order must be the formal 
expression of any decision of a Civil 
Court, Order 22, Rule 12, Civil Procedure 
Code clearly provides: : 
“Nothing in Rules 3, 4 and 8 shall 
apply to proceedings in execution of a 
decree or order.” -~ l 
Thus, the mere fact that Mahabir Prasad 
was brought on record as the legal repre- 
sentative of Ram Kumar in execution 
proceedings cannot: possibly have the 
effect of making him a judgment-debtor 
in the case, . The deeree was against the 
firm and it could not. operate as a decree 
against one who was not a partner in the 
firm. In other words, he could not become 
a joint debtor in view of the provisions 
of Rules 30 amd 50, Order 21, Civil Pro- 
cedure Code which we have already 
noticed. | 


14, ‘The learned Counsel for a 

@ 
Madras High Court in Thavaramma v. 
Annapoornamma, AIR 1948 Mad 641, In 
that case a decree for costs was sought to 
be executed against one of the five. plain- 
tiffs who died and her husband, daughter 
and father were brought on record as her 
legal representatives, Subsequently the 
decree was transferred to the assignee 
appellant. On facts it was found by the 
High Court in appeal that the assignment 
was obtained by the appellant with the 
funds of the estate of the plaintiff spainst 
whom execution was sought. In other 
words, it was found that the assignment 


€ 
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in favour of the appellant was only 
benami for the estate of the aforesaid 


plaintiff. The other plaintiffs argued that 
in the circumstances the execution was 
not maintainable in view of the provi- 
sions of Order 21, Rule 16, Civil Proce- 
dure Code. According to the finding the 
decree had been passed against five plain- 
tiffs but had been transferred to the 
estate of one, It was held that 
the expression “one of them” could 
be taken to include the estate of one of 
them after the death of that person. In 
the circumstances the High Court was of 
the view that ‘since the assignment in 
favour of the appellant had been benami 
for the estate of the original judgment- 
debtor, the proviso to Order 21, Rule 16, 
Civil Procedure Code would apply. With 
respect we are umable to agree with the 
view expressed by the learned single 
Judge in that case. Moreover, the above 
case is clearly distinguishable on facts. 
It was not a case of a decree against a 
firm, In the case before us we are deal- 
ing with a decree passed against a firm 


with two partners, namely Ram Kumar © 


and . Mahabir. Prasad. The judgment- 
debtor is the firm Radhakrishna Shiva- 
dutta Rai and the two partners thereof 
aforesaid, Here the other provisions of 
the Code of Civil Procedure to which we 
have already adverted eventually deter- 
mine the application of the second pro- 
viso to Order 21, Rule 16. 


15. We have already referred to 
the provisions of Section 50 of the Code 
of Civil Procedure which provides that 


where a judgment-debtor dies before a` 


decree has been fully satisfied, the holder 
of the decree may apply to the Court 
which passed it to execute the same 
against the legal representative of the 
deceased and further such legal represen- 
tative is Hable only to the extent of the 
property of the deceased which has come 
to his hands and has not been duly dis- 
posed of. This impHes that the legal re- 
presentative does not become a judg- 
ment-debtor against whom a decree for 
payment of money has been passed on 
the basis of the principle underlying the 
provisions of Section 50 of the Code of 
Civil Procedure, It was held in Ma Hla 
n v. Maung Tun Yin, AIR 1939 Rang 


“Where a decree for money has been 
passed against , two or more judgment- 
debtors and one of them dies, his legal 
representative does not become a judg- 
ment-debtor and certainly not a judgment- 
debtor against whom a decree for the pay- 
ment of money has been passed wit 
the meaning of Order 21, Rule 16, proviso 
2n > 
Hence, the conclusion was drawn: - 

“If the legal representative is inter- 
ested in the decree as a transferee he is 
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entitled to execute the decree against the 


rest of the judgment-debtors,” 


186.. This view is in accord with 
the decision of the Allahabad High Court 
in Asia Bibi v. Malik Azir Ahmed, 1933 
All LJ 230 = (AIR 1932 Ali 704). There 
the decree-holder had obtained a decree 
under Order 34, Rule 6, Civil Procedure 
Code against the heirs of the mortgagors 
and was entitled to recover the whole 
amount against the estate of the mort- 
gagor in the hands of his heirs, ‘including 


. the decree-holder’s husband, and the sub- 


sequent death of her husband only made 
her inherit a part of the share which the 
deceased husband got in the assets of the 
original mortgagor. On these facts it was 
held that this inheritance did not make 
her jointly and personally Hable for the 
payment of the whole decree which she 
held, her right to execute the decree was 
not extinguished simply because she be- 
came an heir to one of the heirs of the 
original judgment-debtor but inasmuch 
as part of the assets of the original judg- 
ment-debtor became vested in her by ope- 
ration of law, she was bound to five cre- 
dit for a proportionate amount of the 
decree, amd accordingly, the amount had 
to be reduced pro tanto. - 


17, The distinction between a 
mere legal representative and judgment- 
debtor has been consistently maintained 
and that is of paramount importance in 
applying the proviso to O. 21, R. 16, Civil 
P, C. Division Bench of Kerala High 
Court endorsed the same view in 
Sangameswara v. Krishna Iyer, AIR 
1960 Ker 108. It was held that even 
though a son may have a pious obligation 
to discharge the debt of his father, he 
does not become a judgment-debtor by 
virtue of his being an assignee of the 
decree-holder. The law on the point was 
thus stated by Sankaran, C. J.:— 

“The principle can have no applica- 
tion to a case where the assignee is a per- 
son who is not one of the judgment-deb- 
tors under the decree, The mere fact that 
he happens to be the son of the judg- 
ment-debtor, is not sufficient to place him 
in the category of persons against whom 
a decree for payment of money has been 
passed. There is no legal impediment in . 
the son of a Hindu judgment-debtor tak- ` 
ing an assignment of the decree and en- 
forcing it against all the judgment-deb-~- 
tors including the father.” 


18. In S5. Mohd. Liaq v. Ramji, 


. ARR 1952 All 618, Desai, J (as he then 


was) ruled that the word ‘judgment-deb- 
tor’ as used in Order 21, Rule 12 of the 
Code of Civil Procedure could not include 
a legal representative of a judgment-deb- 
tor, but meant the person against whom 
actually the decree was passed. There- 
fore an inventory of the property sought 
to be attached from the possession of tha 
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legal representatives was held to be ne- 
cessary under the provisions of the rule 


The learned Judge rejected the argument 


that when a judgment-debtor died and 
his legal representative was brought on 
record, he also became a judgment-deb- 
tor. 


19, To sum up, if a decree is 
transferred to a bemamidar of one of the 
judgment-debtors, such assignee remains 
only a legal representative of the judg- 
ment-debtor; he does not become a juda- 
pnent—debtor. Hence, the benamidar can 
execute the decree in the same manner as 
if the application were made by the 
decree-holder and the provisions of Order 
21, Rule 16 Second Proviso of the Code 
‘of Civil Procedure will not apply. 

20. Thus, we have no manner of 
doubt that Mahabir Prasad did not be- 
come a judgment-debtor,’ even though he 
may be a legal representative of the de- 
ceased judgment-debtor, Ram Kumar. 

2i. We, therefore, hold that the 
appellant is entitled to execute the dec- 
ree against the respondents, 

22. In the result this appeal is al- 
lowed with costs and the order of the 
court below is set aside. The Execution 
Case No. 3 of 1963 is restored and shall 
be disposed of in accordance with law. 

Appeal allowed. 
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Bashir Ahmad, Applicant v. Shrimati 
Rashida Khatoon. Opposite Party. 


First Appeal From Order No. 227 of 
1973, D/- 19-9-1974." 


(A) Limitation Act (1963), Section 13 
— Scope — Removes difficulty when 
Court did not order payment of court-fee 
at the time of rejection of forma pauperis 
application — Covers both Rules 5 and 7 
of Order 33, Civil P. C. (Civil P. C. (1908), 
Order 33, Rules 5 and 7). 


The right to pay court-fee under Sec- 
tion 13 has not been made subiect to anv 
permission being granted by the Court 
_ at the time of rejecting the application to 
sue or appeal in forma pauperis. The 
section thus removes the difficulty which 
used to arise in cases where the Court 
made no order as to payment of court-fee 
while rejecting leave to sue as pauper 
giving rise to a plea that afterwards, the 
Court having become functus officlo, no 
such order as to payment of court-fee 
could be validly given, This section 


“(Against order of Mehrotra. Dist. J.. 
Muzaffarnagar, in C. A. No. 64 of 1973, 
D/_ 2-6-1973). 


AS/CS/A290/75/PSP 


Bashir Ahmad v, 


- on 14th March, 1969, 


Rashida Khatoon (Ojha J.) A.LR. 


specifically excludes the time. during 
which application in forma pauperis is 
bona fide prosecuted till its rejection from 
computing the limitation of suit or appeal 
and it also provides that on plaintiffs 
paying court-fee after rejection of the ap- 
plication in forma pauperis the suit or 
appeal would be treated as if the court-fee 
thereon had been paid in the first in- 
stance. Such payment of court-fee how- 
ever should be within such time as was 
available between the intitial filing of the 


suit application and the initial expiry of 


the period of limitation. 

The section covers the rejection of 
pauper application under Order 33. Rule 5. 
Civil P. C.. as well as the refusal under 
Order 33, Rule 7, Civil P. C.. to allow the 
application to sue as a pauper. AIR 1960 
Sc 936: AIR 1961 SC 1491. Relied on: 
AIR 1968 Pat 1 (FB), Referred. Case law 
discussed, (Paras 5. 6, 7) 


Cases Referred: Chronological Paras 
AIR 1973 SC 2508 = (1973) 2 SCC 567 


2.9 
AIR 1968 Pat 1 = 1967 BLJR 594 (FB) 4 
AIR 1966 All 84 = 1965 All WR (HC) a5 


(FB) : 
AIR 1962 SC 83 = (1962) 2 SCR 558 4 
AIR 1962 SC 941 = (1962) Supp 2 ore 


675 
AIR 1961 SC 1491 = (1962) 1 SCR 568 7 
(1960) 3 SCR 578 7 


AIR 1960 SC 936 = 

ATR 1955 All 154 = 1955 All WR (HC) 
129 (FB) 2 

W All 159 = 1955 All WR (HC) et 

AIR 1954 Pat 170 = 1953 BLJR 485 A 


AIR 1938 Pat 120 = 19 Pat LT 8 
AIR 1936. All 584 = 1936 All LJ 760 (FB) 


S. J. Hyder, 
Ahmad. for Opposite Party. 


OJHA, J.:— Smt. Rashida Khatoon. 
respondent. filed a composite plaint and 
an application to sue in forma pauperis 
The relief claimed 
was for cancellation of a sale deed dated 
14th March 1967 and for recovery of 
damages in the alternative. 
tion for permission to sue in forma pau- 
peris was rejected on 28th March 1970. 
The formal order reiecting the applica- 
tion was signed on 13th April 1970 and 
on the same date the Civil Judge per- 
mitted the plaintiff to make good the de- 
ficiency in court-fee by 30th April 1970. 
Subsequently, the plaintiff made an ap- 
plication for amendment of the plaint 
seeking to change the valuation of the 
suit. This application was allowed and 
the court-fee payable on the amended 
plaint was paid on 20th May 1970. On 
payment of court-fee the case was 
registéred ag a suit. It was contested bv 
the defendant appellant inter alia on the 
ground that after the dismissal of the an- 


for Applicant mire i 
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The applica- - 
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plication to sue in forma pauperis on .28th 
March 1970 the Civil Judge had no juris- 
diction to grant time .for payment of 
court-fee by 30th April 1970 and that the 
suit was not maintainable and liable to 
be dismissed, A further plea was raised 
by the appellant to the effect that the suit 
was barred by Order 33. Rule 15 of the 
Code of Civil Procedure. Among the 
issues framed Issue No. 5 was whether 
the plaint is not valid as alleged in para. 
No. 24 of the written statement and issue 
No. 7 was, whether the suit is barred by 
Order 33, Rule 15, Civil P. C. These 
two issues were decided by the Civil 


Judge as preliminary issues. The Civil 


Judge recorded a finding against the plain- 
tiff-respondent on 18th December. 1972. 
On the same date by a separate order he 
dismissed the suit. The respondent filed 
an appeal. The District Judge allowed 
the appeal and after setting aside the 
findings of the Civil Judge on issues Nos. 
5 and 7 remanded the suit for being de- 
cided on merits on other issues ijn accord- 
ance with law after recordine evidence of 
the parties, Aggrieved against that order 
the defendant has preferred the present 
First Appeal From Order. 


_ 2. When the First .Appeal From 
Order came up for hearings . before a 
learned Single Judge of this Court it was 
urged that in view of the decisions of 
this Court in Chunna Mal v. Bhagwant 
Kishore, AIR 1936 All 584 (FB): Diven- 
dar Kumar v. Mahant Raghuraj Bharti, 
AIR 1955 All 154 (FB); Kalap Nath Singh 
. v, Shyama Nand, AIR 1955 All 159 (FB) 
and Raj Narain v. Bhim Sen. AIR 1966 
Ali 84 (FB), the Civil Judge after having 
dismissed the application for permission 
to sue in forma pauperis on 28th March. 
1970 had no jurisdiction to grant time for 
payment of the court-fee on 13th April 
1970, and that the Civil Judge was right 
in taking the view that the plaint was not 
a valid one. According to the learned 
counsel the District Judge acted illegally 
in setting dside the order of the Civil 
Judge. For the plaintiff respondent on 
the other hand, it was urged that in view 
of two subsequent decisions of the 
Supreme Court. one in the case of Vijai 
Pratap Singh v. Dukh Haran Nath Singh. 
AIR 1962 SC 941 and the other in the 
case of Jugal Kishore v. Dhanno Devi. 
AIR 1973 SC 2508 the decisions of th 

Court relied on by the learned counsel 
for the appellant were no longer good 
law and the order of the District Judge 
accordingly did not call for anv interfer- 
ence. The learned Single Judge being of 
the view that the matter reauired consi- 
deration by a larger Bench. directed the 
papers of the case to be placed before the 
Hon’ble the Chief Justice for constituting 
a larger Bench to hear the appeal. It is 
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thus that the appeal has come up before 
us, 


3. As already indicated above the 
Civil Judge had recorded a finding against 
the respondent not only on issue No. 5 
but also on issue No. 7 which was to the 
effect ‘whether the suit is barred by 
Order 33, Rule 15, Civil P. C. The find- 
ing on this issue too has been set aside 
by the District Judge. Learned counsel 
for the appellant did not challenge the 
correctness of the finding of the District 
Judge on issue No. 7. He, however. as 
before the learned Single Judge, urged 
that in view of the various decisions of 
this Court referred to above the order of 
the District Judge on issue No. 5 was 
erroneous. Learned counsel for the res- 
pondent not only took up the same de- 
fence which had been taken up by him 
before the learned Single Judge but fur- 
ther submitted that in view of Section 13 
of the Limitation Act, 1963 the order of 
the District Judge was valid and in ac- 
cordance with law and the appeal de- 
cpl to be dismissed on that ground 

one, 


4, Having heard learned counsel 
for the parties we are of opinion that in 
the instant case it is not necessary to re- 
cord any finding ag to whether the vari- 
ous decisions of this Court relied upon 
by the learned counsel for the appellant 
can still be said to be operative in view 
of the two subsequent decisions of the 
Supreme Court relied on by the respon- 
dent inasmuch as the appeal can be dis- 
posed of on the alternative submission 
made on behalf of the respondent based 
On Section 13 of the Limitation Act. As 
wag the view taken by this Court in the 
various decisions referred to above, so 
was the view taken bv the Patna High 
Court in Lala Mistry v. Ganesh Mistry. 
AIR 1938 Pat 120 and Mathura Singh v. 
Smt, Sudama Debi, AIR 1954 Pat 170 
where it was held that if an application 
to sue in forma pauperis iş rejected and 
no order is passed by the Court at the 
time of such rejection that the applica- 
tion would be treated as a plaint and fur- 
ther time granted to pav the requisite 
court-fee, the Court has no {urisdiction 
on a subsequent date to order that the 
original application should be treated as 
a plaint and court-fee may be paid on the 
same, In ashrey Roy v. Pashu- 
pati Kumar Pathak, AIR 1968 Pat 1 (FB) 
an application for permission to sue in 
forma pauperis had been made in the 
year 1963 i.e. before the coming into 
force of the Limitation Act, 1963. It was, 
however, rejected on 18th January 1964 
i.e, after the said Act had come into 
force. Subsequently on 13th June 1964 
an application was made for an opportu- 
nity being given to pav the court-fee. 
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Permission was asked to amend the valua- 
tion of the disputed property. Court-fee 
on the amended valuation was also paid. 
The prayer for amendment of the valua- 
tion was allowed and the application was 
directed to be registered as a plaint. The 
defendants to the suit filed an objection 
Which was however, rejected. The de- 
. fendant took up the matter before the 
Patna High Court in revision. The matter 
came up initially before a single Judge 
who referred it to a Division Bench which 
in turn referred it to a-Full Bench. Be- 
fore the Division Bench it was urged that 
in view of the decision of the Supreme 
Court jn the case of Viiai Pratap Singh, 
AIR 1962 SC 941' (supra) and in view of 
Section 13 of the Limitation Act. 1963. 
AIR 1938 Pat 120 and AIR 1954 Pat 170, 
could not be said to be laying down cor- 
rect law. The Division Bench. however. 
thought that since the cases referred: to 
above were also Division Bench judg- 
ments it was desirable that-the matter 
may be referred to a larger Bench. When 
the matter came up before the Full Bench 
the effect of Vijai Pratap Singh’s case 
and Section 13 of the Limitation Act came 
up for consideration. Before deciding the 
controversy in issue it was.pointed out. 


“I may. however, point out that the 
well-known rule of judicial comity that 
a Division Bench should if it is unable to 
accept as correct the principle laid down 
in an earlier Division Bench decision, 
refer the matter to a Full Bench ig sub- 
ject to certain well-known exceptions, As 
pointed out in Halsbury’s laws of England, 
3rd Edition Volume 22, paragraph 1967, 
pages 799-800 (which had been cited with 
approval in a judgment. of the Supreme 
Court in Jaisri Sahu v. Raidewan Dubey. 
AIR 1962 SC 83 at p. 88). the Exceptions 
are as follows :— 


(1) The Court is entitled and bound 
to decide which of two conflicting deci- 
sions of its own it will follow: (2) the 
Court is bound to refuse to follow a deci- 
sion of its own which, though not ex- 
pressly overruled, cannot, in its opinion; 
stand with a decision of the House of 
Lords (here Supreme Court) : (3) The 
Court is not bound to follow a decision of 
its own if given per incuriam, `A decl- 
Sion is given per incuriam when the Court 
has acted in ignorance of a previous deci- 
sion of its own or of a Court of co-ordi- 
nate jurisdiction which covered the case 
before it, or when it has acted in ignor- 
ance of a decision of the House of Lords. 
In the former case it must decide which 
decision to follow. and in the latter it is 
bound by the decision of the House of 
Lords, 


A decision may also be given per 
incuriam when it is given in ignorance 
of the terms of a statute or of a rule hav- 


_permiss 


æ- 
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ing the force of a statute, A decision 
should not be, treated as given per in- 
curiam however, simply because of a defi- 
ciency of parties, or because the Court 
had not the benefit of the best argument, 
and, as a general rule, the only cases in 
which decisions should be held to be given 
per incuriam are those given in ignorance 


of some inconsistent statute or binding . 


authority, Even if a decision of the Court 
of Appeal has misinterpreted a previous 
decision of the House of Lords. the Court 
of Appeal must follow its previous deci- 
sion and leave the House of Lords to 
rectify the mistake.” Hence. if, as stated 
by the referring Division Bench, the ear- 
lier Division Bench judgments may not 
be correct in view of the decision of the 
Supreme Court in Viiay Pratap Singh's 
case, 
of Section 13 of the new Limitation Act. 
that Bench need not have referred this 
case`to a Full Bench ‘and could have dis- 
posed of these two revision petitions- in 
light of the principles laid down 
above,” i l 


The Full Bench thereafter pointed out 
that since in that case. the application for 
lon to sue in forma pauperis had 
been made before the coming into force 
of the Limitation Act. 1963 the benefit of 
Section 13 of the said Act could not be 
availed of bythe Plaintiff in view of 
clause (b) of Section 31 of that Act which 
expressly lays down that any application 
Which: may ‘be pending at the commence- 
ment of that Act will not be affected by 
the provisions of that Act. However, the 
Full Bench took the view that in' view of 
Vijai Pratap Singh's case (supra) the view 
taken in AIR 1938 Pat 120 and AIR 1954 
Pat 170 that a pauper application is not a 
composite document including a plaint. 
cannot be taken as correct and that. the 
principle laid down in the aforesaid two 
cases should to that extent be deemed to 
have overruled by the. aforesaid decision 
of the Supreme Court. On thig view the 
order passed by the Court below allowing 
the application to be amended and. direct- 
ing the plaint to be registered as a suit 
Was upheld. l 


5. As already stated earlier it is 
not necessary in the t case to re- 
cord a finding as to what is the effect of 
the decisions of the Supreme Court in the 
cases of Vijai Pratap Singh and Jugal 
Kishore, AIR 1962 SC 941 and AIR 1973 
SC 2508 (supra) on the decisions of this 
Court relied on by learned counsel for the 
appellant inasmuch ag here the applica- 
tion for permission to sue in forma pau- 
peris was made on 14th March 1969 long 
after the Limitation Act, 1963 had come 
into force. Section 13 reads— 

"13. Exclusion of time in cases where 
leave to sue or appeal as a pauper is ap- 


AIR 1962 SC 941 and also in view. 


P 
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plied for. -In computing the period of 
limitation prescribed for any suit or ap- 
peal in any case where’ an application for 
leave to sue or ‘appeal as a pauper has 
been made: and ‘rejected. the time during 
which the applicant has been prosecuting 


in good faith in his application for ‘such > 


leave shall be excluded. and the. Court 
may, on payment of the court-fees pres- 
cribed for such suit or appeal treat the 
suit or appeal as having the same force 
and effect as if the court-fees had been 
paid in the first instance.” 





















clear that the section contemplates pay- 
ment of court-fee after the application 
for leave to sue or appeal as a pauper has 
been rejected. The right to pay court-fee 
under Section 13 has not been made sub- 
ject to any Permission being vranted by 
the Court ‘at the time ‘of rejecting the ap- 


to pay court-feeé was granted at the time 
of rejecting the application. making this 


rejécting the application the Court has 
become functus officio and no’ permission 
to pay court-fee would subsequently be 


spent in prosecuting the application for 
leave to sue’ or appeal as a pauper in 
computing the period of ‘limitation pres- 
cribed for a suit-or appeal. The second 
part deals with payment of court-fee 
after the application has been rejected 
its consequences. The cumulative 
effect of the two parts of Section 13 is 
that the period between the date on 


pa 


a pauper was made and the date on which 
it wag rejected shal] be excluded if. the 
applicant has been prosecuting the said 
application in good faith and on the 
court-fee being paid the suit for appeal 
would be deemed to be a valid document 
as if the court-fee had been paid in the 
first instance, The benefit of Section 13 
those cases 


application in good faith. there is some 
impediment which disentitles him of its 
benefit. The matter may -be clarified bv 
giving an iHustration. Suppose an appli- 
cation for permission to sue or appeal 
in forma pauperis was made before thirty 
days of the expiry of the period of limi- 
tation: the application remained pend- 
ing for a year and the court-fee was paid 
after two months of the rejection. of the 


application. .In such. a. ease even after - 
the period. ee -which the application’ 
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A Plain reading of. Section- 13 makes. jt 


plea available to the other side that after _ 


which the application to sue or appeal as _ 
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“was being prosecuted in good faith is ex- 
cluded, the suit or appeal would still be 
barred by time inasmuch as the court-fee 
Was paid not within thirty days ‘which 
was the initial period available for filing 
the suit or appeal but beyond it. In such 


„an event on payment of court-fee. the suit 


or appeal will not be treated as having 
the same force and effect as if the court- 
fee had been paid in the first instance. 
unless the time for payment of court-fee 
is extended by the Court. If however. 
the court-fee has been paid before the ex- 
piry of the period of limitation fixed to 
which would be added the time during 
which the applicant.nad been prosecuting- 
in good faith his application for leave to 
sue. or appeal as a pauper or within such 
time as may have been extended bv ‘the 
Court the suit or appeal will be treated as 
having the same force and effect as if the 
ee had been’ ‘paid in the first in- 
stance. ~ 


6. Coming to the facts of the pre-}' 
sent case, it would be seen that it is not 
the case of even the appellant that the: 
application for permission to sue in forma: 
pauperis had not been prosecuted by thej 
respondent in good faith. So far as the 
period of limitation is concerned. as al- 
ready seen. the. relief claimed was fori 
cancellation of a gsale-deed dated 14th - 
March, 1967 and. for.damages. The av- 
plication was made on 14th March. 1969. 
within two years of the date of the ‘ex 
ecution of the sale-deed itself. The ap-: 
plication. was rejected on 28th Marchi 
1970 and the court-fee was paid on Aen 
May 1970 Le. within two months of the 
said date. On the allegations made in the; 
plaint and the facts stated above the sult] 
was prima facie within- limitation on 20th’ 
May 1970. when the court-fee was paid] 
and in such an. event on payment of the 
court-fee_on the said date the plaint shall 
be- treated as having the same force and 
effect.as if the court-fee had been paid| 
on 14th March 1969. 


T. Even though learned counsel , 
for the appellant did not urge that the 
respondent -was not entitled to the benefit 
of Section 18 of the Limitation Act be- 
cause she had not been. prosecuting her 
application to sue in forma pauperis in 
good faith, it was strenuously urged that 
the. bénefit of Section 13 was not avail- 


able to hér inasmuch aş the said section 


contemplates rejection òf an application 
to sue in forma pauperis which means its 
rejection under Order 33, Rule 5. Civil 
P. C. which deals with rejection of appli- 
cation, According to him it would not 
apply to a case where the Court had re- 
fused to allow’ the application to stie as — 
pauper under Order 33, Rule 7, Civil P. C. 
We -find no substance in ‘this submission. 


— 
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In our opinion,the word. ‘rejected’ in: Sec- 
tion 13 has been used in a wider. sense 
and -is.,-comprehensive enough to include 
not only rejection of the. ‘applica= 
tion under Order 33, Rule 5 but also re- 
fusal to allow the application to sue aS a 
(pauper, The Legislature wanted. to give 
the benefit of exclusion of time spent in 
prosecuting in good faith an application 
for permission to file a suit or appeal in 
{forma pauperis, If the said. application 
was made and prosecuted in _wood .faith 


there seems to no justification to make - 


any discrimination between a case where 
the said application has been rejected 
under Rule 5 of -Order 33° and a 
case in which the Court ‘has refus- 
ed. to allow. the. application to sue as 
a pauper under Rule 7 of Order 33. Civil 
P. C. It ig a sound ‘rule of interpretation 
of beneficent legislation that in case of 
ambiguity. the construction which ad- 


vances the beneficent purpose should be. 


accepted in preference to the one which 
‘defeats that . purpose. See Mahadeo Lal 
Kanodia v. The Administrator General of 
West Bengal, AIR 1960' SC-936: In Jiva- 
‘pha: Purshottam.v. Chhagan Karson. AIR 
1961 SC 1491. the same principle . was 
reiterated and it .was held that. in- inter- 
preting a piece. of beneficent legislation 
if- there is any. doubt that. doubt should 


be rerolved in favour: of the person for - 


whose benefit the Act. was passed, < 


8 = In view of the ponegoing dis- ; 


cussion.. we. are of opinion that the order 
of the District Judge does not.call for an 
interference, We. however. wish to make 
it clear that our finding in regard’ to the 
suit being prima facie within limitation 
on 20th May, 1970, is based. on the alle- 
ga ions made in the. plaint and on the first 
part of. S. 13 of the Limitation Act. - If, 
‘however. on contest the defendant appel- 
lant is able to establish that the .allega- 
tions made in the plaint are incorrect 
and, the suit was barred by time even on 
14th March, 1969. it would be open to the 
Courts below to record an independent 
finding on the plea of Hmitation on the 
basis of the. evidence produced by the 
. parties and eur observation in that event 
is not to be treated: as finally decioing ‘the 
issue of limitation. we 


9. . In the result, we find no ` merit. 


in. this appeal and it -ig accordingly dis- 
missed, 
the parse g bear. their own- costs. 


; Appeal dismissed, 
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Narendra Narain Misra, -Petitioner v. 
The Vice-Chancellor, Gorakhpur Vniver- 
sity and: others, Opposite Parties. 

- Writ Petn, No. 635 of 1969. Di- 13-8- 
1974. 

- (A) Constitution of India, Art, 326 - — 
Natural justice — “University authorities 
debarring student from appearing for 
examination, for using unfair means at 
examination — Validity of procedure | 
adopted before passing order.. 


Where an a ' repòrt made by the in’ 
Vigilator and the Superintendent of. , the 


Examination Centre that "X’ who was ‘site, 


ting at an examination used unfair means 
in, answering the question paper, an en- 
quiry into X’s conduct was held by the 
Examination Committee, after, a show- 
cause notice to him and also after an op- 
portunity had been given to him to state 
his case, and in such, inquiry it was held 
by- the committee. that the report made: 
against X was correct, and as-a, conse- ` 
quence ,X was debarred from appearing ' 
for caiveratty examination for 2 years; - 


Held, “that the order of denim 
was not vitiated by any —— of the. 
rules of natural’ justice. . {Para 8) 


It could. not be said that the princi- 
ples of natural justice were not observed ` 
iw this case because the petitioner was 
not given a personal hearing or because. 
opportunity was not afforded to the peti- 
tioner to` produce evidence in support’ 
of his defence or copies of the documents, - 
on which the charge was:, based, were 


. not supplied to him. The University Au- ` 


thorities were not bound to adopt ` the- 
procedure with which one is familiar in- 
courts of law or ‘in criminal trials: They 
were free to adopt any procedure to 
satisfy. themselves about the charge 
against the petitioner after-ensuring that ` 
the enquiry was fair and unbiased. AIR 
1969 SC 188 and AIR 1966 SC 875 and 
AIR 1963 SC 375;:- 1970 SCN. 83 
and’ AIR i All 1 (FB), ‘Relied on. | 
(Paras 7 ‘and 8) 


Gaer Referred : _ Chronological’ Paras’ 


AIR 1973 AN1 = » 1972 All LJ 515. wer 
7. 9. 


AIR 1969 sc 198 = (1969) 1 SCR a7 í 
4 8. 

(1969) Civil Appeal No. 2620 of 1969 = 
1970 SCN 83 

AIR 1966. SC, 875' = (1963) 3 SCR 767 

AIR 1963 SC_375 = (1963) 2 SCR 943 

AIR 1962 SC 1110. = ak Supp (3) SCR 
. 36. 


KRJASIESZHAMAKNA . 


AA 


af 


X, 


y 


a975 | 


` ORDER :— This petition unde? Arti- 
ele 226 of the ‘Constitution of India has 
been filed by Narendra Narain Misra. 
The material facts are as follows.: The 
petitioner was a student of M. L. K. De- 
gree. College, Balrampur, Gonda, in B: A. 
Final. The petitioner appeared: in ‘the 
B. A. Final Examination, held by the 
Gorakhpur University, through M. L. K. 
Degree College Centre of which the Prin- 
cipal was fhe Centre Superintendent. 
Sri P. S. Kapoor and Sri S., C. Sharma 
who were invigilators in the room: in 
which the petitioner had a seat in. the 
Said examination charged the petitioner 
with having used unfair means in an- 


swering the Psychology -Paper. According. 


. te opposite parties’ case as set out in the 
counter-affidavit a manuscript. containing 
certain matter relating to the Psychology 
Paper was actually seized from: the peti- 
fioner’s possession by the said invigile- 
tors on the spot. The petitioner was ask- 
ed to fill the form of reporting cases: of 
use of unfair means at the examination 
{Annexure C to the counter-affidavit filed 
by opposite parties Nos. 1 and 2). The 
petitioner filled the relevant columns of 
this form then and there: and admitted 
in writing that a piece of paper contain- 
ing certain points was s from his 
possession, but he denied having used 
the same in answering the question paper 
and explained that the paper happened 
to be with him inadvertently as” before 
start of examination he was learning cer- 
tain points from this paper. He contested 
also that this. paper had any connection 
with the subject of Psychology, The two 
invigilators Sri P. S. Kapoor and Sri S. C 
Sharma drew up a report on the prescrib- 
ed form (copy of. which is Annexure D 
to the counter-affidavit: of opposite pat- 
ties Nos. 1 and.2), In this report the invi- 
gilators stated that they bad noticed the 
petitioner hiding a piece of paper in - his 
. handkerchief and when asked to ‘show 
the paper he refused to do so and placed 
the paper with the handkerchief inside 
his shirt. He refused to show that pocket 
when asked to do so. Then the Superin- 
tendent was called for help and with dif- 
ficulty and after lot of fuss being created 
the petitioner handed over the piece of 
paper taken out of his pocket in the pre- 
sence of the Superintendent, After his 
pockets were searched by the Superin- 
tendent he was seen owing a piece 
of paper with the-help ofa glass of water. 
Then he threw the second copy which 
was issued to him and left the place, the 
‘Superintendént of the examination centre 


also recorded the same day his own re- 
port on the said prescribed form for re- 


` porting cases of use of unfair means at 


examinations and the same - is contained 


in Annexure E filed with the counter- 
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of opposite parties Nos. 1 and 2). 


persons, that the same 
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affidavit. The same day on 11-5-1968 the 
Centre Superintendent reported the inci- 
dent by a letter to the Registrar Exami- 
nations, Gorakhpur University along with 
the matter contained in the Form E-4. In 
this report the Superintendent reported 
that in the morning session of the exami- 
nation held on 11-5-1968 the petitioner _ 
while .appearing in the Psychology 
Paper-I was found in. possession of a 
manuscript written on one side. With this 
letter were enclosed the relevant docu- 
ments including the manuscript slip said 
to, have been seized from the petitioner 
and his notings on Form E-4, the report 
of the invigilators and the Céntre Super- 
intendent, on this Form (Annexures C, 
D and -E attached to the counter-affidavit 
Copy 
of the. manuscript slip allegedly seized 
from the petitioner is Annexure G filed 
with the . same counter-affidavit. That 
very -day (11-5-1968) the petitioner sent 
a complaint: to the Registrar, Gorakhpur 
University, under registered cover alleg- 
ing that Sri P. S. Kapoor and Sri S.C. . 
Sharma nursed past ill will against him & 

through a well hatched design had tried 
to falsely implicate him for being in pos- ' 
session of a piece of paper and for having 
used unfair means. In this complaint the 


‘petitioner denied not only the fact that 


any such manuscript , was recovered from 
his possession but alleged that he was 
made under duress to admit in the pres- 
eribed form, on: the dictation of these 
was, recovered 
from his: possession. The petitioner claim- 
ed to have lodged a report also with the 
police. alleging coercion in obtaining his. 
admission about recovery of paper. The 
Registrar was requested to ignore the 
reports of the ‘college authorities and - 
prayed for an opportunity to produce de- 
fence in respect of.his case. Thereafter 
the petitioner received a show-cause 
notice under signature of the Registrar 
dated 16-7-1968 alleging the use of un- 
fair means by him in the Psychology 
Paper. He was required to submit an ex- 
planation within specified time (Anne- 
xure A to the counter-affidavit of- oppo- 
site parties Nos. 1 and 2). The petitioner 
submitted a written explanation dated 
20-7-1968, vide Annexure B to the coun- 
ter-affidavit of-opposite parties Nos. 1 and 


9 denying the use of unfair means in the 


Phychology Paper and disputing correct- 
ness of report of the Centre Superinten- 
dent; On the allegation-of past animus 
against Sri Suresh Chandra Sharma, Head 
of Geography Department, it was alleged 
that he got him falsely implicated with 
the help of his friend Sri P. S. Kapoor. 
The authorities were requested. -also in 


this connection to take into account the 


contents of the petitioner’s applicaion to 
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and the rules under which it- functions.” 


the Registrar dated 11-5-1968 (Annexure 
2-to the writ petition). 


"2, Itis ‘contended for the View 


Chancellor and the Registrar, Gorakhpur 
University in their counter-affilavit that 
an enquiry into the petitioner’s reported 
conduct was: made by an Examination 
Committee, consisting of all the Deans 
of Faculties appointed by ‘the Vice-Chan- 
cellor, and it was held that the report of 
use of unfair means against the peti- 
tioner was correct. Accordingly ‘the peti- 
iioner’s examination for the year 1968 
was cancelled and he was debarred from 
appearing at any University examination 
upto 1970. This decision was communicat- 
ed to the petitioner by the Registrar’s 
letter dated 31-7-1968 (Annexure 3 of the 
writ petition). By an application dated 
22-8-1968 (Annexure 4 of the writ peti- 
tion) the petitioner prayed the: Vice- 
Chancellor to review this decision, This 
nraver was rejected by the Vice-Chan- 


cellor’s order dated 14-3-1969 (Annexure , 


5 of the writ petition). - The petitioner 
assails validity of the order dated 31-7- 
1968 (Annexure 3) on the ground that the 
principles of natural justice were violat- 
ed as no opportunity was afforded to the 
vetitioner to substantiate his case, to 


rebut the adverse reports made against. 


him, and to cross-examine those who 
gave adverse reports and because the 
show-cause notice was vague and no op- 
portunity of personal hearing was afford 
ed to the petitioner.’ Thirdly, the order 
is impugned ‘on the ground that it was 
vitiated by mala fides. Order of the Vice- 
Chancellor refusing to review the case 
is challenged on the ground: that it was 
a case of failure on the part of Vice- 
Chancellor to exercise jurisdiction vested 
in him. The petitioner prays for Certio- 
rari for quashing the orders dated 31-7- 
` 1968 (Annexure 3) and 14-3-1969 {Anne- 
xure 5 of the writ petition).” 


3. I have heard learned counsel 
for the parties and also examined the 
affidavits exchanged. in this case. 


4. The first submission made on 
behalf of the petitioner was that there 
was violation of principles of natural jus- 
tice because personal h was not 
afforded to the petitioner and that no 
opportunity was given to him to :produce 
evidence in support of his.defence, It was 
observed by the ‘Supreme Court in the 
case of Suresh Koshy George v. Univer- 
sity of Kerala, AIR. 1969 SC 198 that "the 
rules of natural justice are not embodied 
rules. The question whether the require- 
ments of natural justice have been met 
by the procedure adopted in a given case 
must depend to a great extent on the 
facts and circumstances of the case in 
point, the constitution of the Tribunal 


ALLE. 


They further observed in para. 11 of the 
report that “the. requirements of. natural 


' justice in’ case of an enquiry of this kind 


are, first, that the person accused should - 
know the nature of accusation ` made; ` 
secondly that he should be givén an op- 
portunity to state his case; and thirdly, 
of course, that the- tribunal should act 
in good faith There is . really nothing 
more. - .. 

5. In the case of Board of High 
School and Intermediate Education, U. P. 


y. Bagleshwar Prasad, (1963) 3 SCR 767 


wx (AIR 1966 SC 875) the Supreme. Court 
observed that “in dealing with cases. like . 
those of educational institutions dealing 


‘with matters of discipline like. employing 


unfair means, the problem faced by the 
educational ‘institutions. should be appre- 
clated by the. High Court and ‘so long as 
the enquiry held is fair and affords the 
candidate an opportunity to defend him- 
self, the matter should not be examined 
with the same. strictness as applicable 
p tat a triale in the ordinary courts 

O wW 93 i 


6. In the ‘case of State of ‘Mysore 
v. S S. Makapur, (1963) 2. SCR 943 = 
(ATR 1963 SC 375) again the -Supreme 
Court emphasised that “tribunals exercis- 
‘ing quasi-judicial functions are not 
courts and that therefore they are not 
bound .to follow the procedure prescribed 
for trial of actions in courts nor are they 
bound by strict rules’ of ‘evidence. What 


‘is a fair opportunity depends on the facts 


and circumstances of each’ case but where 
such an opportunity has been given, the 
proceedings are not open to attack on the - 
ground that the ‘enquiry was not con- 
ducted- in- accordance with thè procedure 
followed in courts.” 


In the case of Bihar School ane 
tion Board v. Subhash Chandra ` Sinha 
C. A. No. 2620 of 1969 = (1970 SON 83) 
while deciding a case in which there’ 
was a en masse use of unfair means by 
examinees at a particular centre ~ their 
Lordships went so far as to say that the 


"examinees need not be given: show-causeé 


notice as it was not a case of any. parti- 
cular individual being charged with adop- 
tion of unfair means but relates to the 
conduct of all the examinees or at least 
a vast number of them. The Court . ob- 
served in that connection that. to hold 
otherwise would be to make. such deci- 
sions dependent upon a full-fledged judi- 
cial inquiry which would hold úp the 
functioning of such ‘autonomous bodies 
as Universities and School Boards, ` 


1. On a survey. of the ‘Supreme 
Court decisions in the case of Board of . 
High School and Intermediate’ Education, | 
U. P. v. Ghanshiam Das Gupta, AIR 1962 
~~ 1110 a Wall Boneh af thie en the 


1975 ~~ 


ease of Triambak Pati Tripathi v. The. 
‘ Board of High School and Intermediate 
Education, U. P.. AUahabad, AIR- 1973 
All 1 (FB) held that the essential princi- 
ples of natural justice to be observed: by 
a quasi-judicial. authority are as follows: 


“(1) The person whose rights are to 
be affected must be given notice of the 
case or the charges ‘which he has to 
meet; 


(2) He must be. given an > eacartiniee 
to make a representation and to explain 
the allegations made against him and to 
have his say in the matter; and 


(3) The authority conducting the pro- 
ceedings must not be biased and should 
act in good faith.” 


“It was also observed that ‘the “rules - of 
natural justice not being embodied rules, 
it is open to the ‘authority concerned to 
evolve its own vrocedure for acquainting 
._ the person concerned with the charges 
and the material on which they are 
founded, and also for affording him an 
opportunity of explaining those charges 
and putting forward his case..The pro- 
cedure will necessarily vary with «the 
facts. circumstances and nature of. the 
case, constitution of the authority deal- 
ing with it and the Aa under yee it 
functions.” .-. 


8. a the maer in the light 
cf the above decisions of the Supreme. 
Court. the argument. that the principles 
of natural justice were not observed in 
this case because the petitioner was not 
given a personal hearing or because op- 
vortunity was not afforded to the peti- 
tioner to produce evidence in support of 
his defence or copies of the documents, 
on which the charge was based, were. not 
supplied to him, is not tenable for 
University authorities were not bound 
to adopt the procedure with which one 
is familiar in courts of law or in criminal 
_ trials. They were free to adopt any pro- 
cedure to.satisfy themselves about the 
charge against the petitioner after ensur- 
ing that the enquiry was fair and un- 
biased. In the present: case on.the three 
tests laid down by the Supreme Court” 
in the case of AIR 1969 SC 198 (supra) 
being applied. it will appear that > there 
was no violation of ‘the requirements of 
natural justice because the nature of the 
accusation against the petitioner, namely, 
the employment of unfair means in the 
Psychology Paper, was made known -to 
bim by the show-cause notice and se 
condly, he was given an opportunity to 
state his case. which he actually did 
through the written raply contained in 
Annexure B of the eounter-affidavit of 
opposite parties Nos. 1 and 2. As to the 
third requirement that. the- tribunal, 


the — 
`- ments or reports to the petitioner. 
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should act in: good faith.. for - reasons. 
which į shall hereinafter state,- there is 
not even an oblique imputation of - lack 
of good faith against the Vice-Chancellor 


or the Examination Committee and there. 
-is not the slightest cause for doubting 


bona fides or good faith of their action 


‘in ordering cancellation of the petitioner’s _ 


examination and in debarring him from 
examinations till 1970. The petitioner had 
brought to the notice of the University 


‘authorities that the ‘manuscript slip was 


not recovered from his possession: that 
he was made to record an admission ‘in 
Form E-4 under duress; and that the 


invigilator Sri S. Ci Sharma was malici- 


ously disposed towards him. There is no 
reason to think that the Examination 
Committee and the Vice-Chancellor did 
not bestow necessary thought to § these 
pleas raised in defence-and did not make 
necessary enquiry to determine the vera- 


city of these pleas: As the University 


authorities were not bound by any -pre- 
conceived notions of procedure and could 
adopt and evolve their own procedure in 
order to satisfy themselves about the 
correctness of the charge and the pleas 
raised 'in- defence, the ‘petitioner could 


- not as a matter of right claim an oppor- 


tunity to produce evidence in respect 
of his defence before the Examination 
Committee or the Vice-Chancellor and 
there is-no violation of any principle of 
natural justice because the authorities 
did not call upon the -petitioner to pro- 
duce such evidence or did not receive 
such evidence, The same applies also 
to the argument regarding failure to 
deliver copies of documents or reports 
to the petitioner on which the charge was 
founded: There is no law or principle 
under which it was obligatory for the 
Examination Committee or the Vice- 
Chancellor to deliver copies of po 

e 
Committe and the Vice-Chancellor 
quite justifiably appear to have taken 
the view. that the complaint and the 


report to the police with allegation of 


exercise of pressure in obtaining admis- 
sion from the petitioner regarding the 
loose paper were sent with a view to 
forestall proceedings for use of unfair 
means. I can see no error in rejection of 
the plea of exercise of coercion or undue 
influence by the Vice-Chancellor. 


9. In the case of AIR 1969 SC 198 
(supra) it was held that it. would not be 
contended that there was any breach of 
the principles of natural justice even 
if the Vice-Chancellor did. not make 
available to the student a copy of the 
report submitted by the Inquiry Officer - 
(see para. 11). Similar. view was taken in 


the case of AIR 1973 AN T (FB) (supra) ` 
where it was held that there was. no V10-. 
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lation of the principles of natural justice 
when the report of the spot inquiry 
committee was not given to the petitioner 
and the: Examination Committee used 


- the material without disclosing it to him.- 


The principles of natural justice’ do not 
require the furnishing of-a copy of. the 
report to the candidate. . i 


10.. The plea that the principle of 
natural justice must be found . to have 
been violated because .personal hearing 
was not afforded to the petitioner is 
equally untenable. There is no- statutory 
provision or principle of natural justice 
which binds an Examination Committee 
acting as a quasi-judicial body to afford 
_ personal hearing to the candidate against 
whom action is proposed to be taken for 
use of unfair means at the examination 
centre. A Full Bench of this Court took 
this view in the case of: AIR 1973 Ali 1 
(FB) (supra) (see para. 19). I, therefore, 
Teject the argument that there was non- 
observance of the principles of natural 
justice in this case, In this connection an 
argument to the effect that the petitioner 
was prevented from defending himself 
effectively because of vagueness of the 
show-cause notice may also be. consider- 
ed. I am unable to notice any vagueness 
in the show-cause notice because it. ex- 
pressly contained the accusation that- the 
petitioner had used unfair means in the 
Psychology Paper. In the background of 
the fact that he was caught by invigilators 
on 11-5-68.and asked to fill in Form.E-4 
and the fact that he sent a complaint to 
the Registrar about this incident should 
have given to the petitioner full notice 
of the fact that the show-cause notice 
required him to explain the charge of use 
of unfair means in the examination of 
11-5-1968. This argument also, ‘therefore, 
must be rejected. Spit 


- ` IL 

plea of mala fides. As to this the only 
allegations made in the petition are 
against Sri P.'S. Kapoor, Sri S. C: Sharma 
and the Principal the ‘allegations being 
that the petitioner had incurred. , dis- 
pleasure of the Principal of the institution 
for having pressed the demands of stu- 
dents and because of his activities. P. S. 
Kapoor and S. C. Sharma, who ‘were 


members of the Proctorial Board, gave 


adverse reports against the petitioner up- 
on which the Principal demanded a letter 
of apology from the petitioner’s guardian 
who refused to tender one. In 1965. the 
Principal refused to the petitioner per- 
mission to appear in the examination on 
account of shortage of attendance and 
refused him admission to- the Institution 
in the next session: In November 1965 
a Havaldar of the M. L. K. Degree Col- 
lege was beaten up by some villagers. In 
the police report the petitioner was nomi- 


Remains now to consider the 


A.I. R. 


nated as one of the culprits, The report 
was prepared in the office of Sri Sharma. 
The petitioner was tried for offence under 
Sections 308/323/354, I. P. C. and P. S. 
Kapoor provided -all sorts of ` assistance 
to the police in the trial and S. C. Sharma 
appeared as a prosecution witness against 
the petitioner in the trial which ended in 
his conviction and sentence. He was, how- 
ever, ultimately acquitted by the Court 
of Session. In 1966 the Management of 
the College again refused to admit the 
petitioner and it was only upon his 
guardian furnishing an undertaking as 
demanded by the Principal that he was 
admitted. In 1966 the petitioner was elect- 
ed leader. of the Parliament defeating his 
rival candidate Virendra Singh Chahar 
who had the support of P. S. Kapoor and 
5. C. Sharma. It is alleged that the feel- 
ings of hostility and antagonism: of P. S. 
Kapoor and S. C. Sharma knew no bounds 
and they could not.see eye to eye with 
the petitioner and never wanted. that the 
petitioner should: remain in the institu- 
tion. In 1968 there was an attempt on the 


part of one Shailendra Vikram Singh, 


a friend of P. S. Kapoor and S. C. 
Sharma, to charge the petitioner with use 
of unfair means in the B: A. Final Exami- 
nation without success. The petitioner re- 
ported this to the Principal who took no 
action and then he filed a complaint to 
the Registrar, Gorakhpur University (An- 
nexure I of the writ petition): It will be 
noticed from the above that no facts sug- 
gesting or justifying an inference of per- 
sonal animosity were made against P. S. 
Kapoor or S. C. Sharma or the Principal. 
The facts alleged. in. the petition -against 


‘these persons merely disclose: certain . 
actions on the. part-.of the Principal, P. S. 


Kapoor: and S. C. Sharma in their official 


. capacity as Principal or members of the 


Proctorial Board or as teachers of the 
College. No inference of personal bias: or 
animus could .be raised against them 
merely because adverse reports were 
made against the petitioner’s conduct and 
apology was demanded from the guardian 


or because admission was refused to the . 


petitioner on various occasions or from 
the fact that the petitioner was nominat- 
ed in the first report relating to‘ his trial 
for offences under Sections 308/323/354, 
I. P. C. Petitioner’s nomination in the 
Teport may. have been made in good faith. 
Petitioner did not implead P., S. Kapoor 
or S. C. Sharma in the petition with the 
result that they had no opportunity to 
meet the various allegations in connection 
with the plea of mala fides made against 


them. In the circumstances it is impossi- 
ble to hold that P. S, Kapoor, S. C. 
Sharma or the Principal of the’ College 
were inimically disposed towards the 
petitioner before the incident of 11-5- 


‘ 
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1968. Apart :from this there is not even 
the faintest allegation of bias or malice 
against the Vice-Chancellor -or the Exa- 
mination Committee which conducted ‘the 
‘enquiry,. Therefore, there is not the re- 
motest possibility of the decision. to can- 
cel: the petitioner’s: examination and. ‘to 
debar: him till 1970 having ‘resulted: from 
bias ‘or malicious exercise of power. ` 


12. Lastly, the Vice-Chancellor 
was not in error, in rejecting the applica- 
tion for review of his order as the Sta- 
tute did not confer any power of review 
in the Vice-Chancellor, ` 


None of the points raised in the peti- 
tion are, therefore, tenable. The petition 
is, therefore, liable to be. dismissed. 

The writ petition is dismissed with 


costs to the opposite pa TE 
, tion dismissed, 
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'  : FULL BENCH. `> 
(Note In this: case, the Judges of the Full 
ch differ in their views. The memi 

view is taken by N.' D. Ojha and R. L. 
J. and the minority view, by. Satish Chandra 
t The judgments ‘in the case are, however, 
rinted in the a in which h they are given 
first judgment is 


dgment | ex- 
. pressing the any ve Lad — a i ’ 
. GULATI cn 


SATISH C RA, R. 
. D.. OJHA, JJ.. 

Balwant. and ‘others, Appellants v. 
Deputy Director of Consolidation 


eae Penge een 


The 
and 


] Ap ppeal Nos. 845 and 1243 of 

1969 a 00 of 1971, viet 19-2-1975*. ` 
| (A) U. P: Zamindari Abolition and Land 
Reforms Act (1950) (1 o 1951), Sections: 14 
(1), 4 (1), 6 “ight "ond and (h) — Extinction ‘of 
mortgagee's, ri t nar (os 14 a — 
sive — C. M: W. No. 

2788 of of 1968, 'D/- 29-7-1968 (AI), Over- 


Per E A (Satish Chandra, J. Dis- 
peang) —- The possession oF mortgagee 
oe a „have: a under . Sec- 
shan 14 on or after date of ver 
is pot se adverse but is po 
tail A 1095 and war, appeal Nr ia of 1068 
(AD) C. No. 27383 of 
968 aie a Sos (Al), Ov Overruled; AIR 
1961 'SC 1170, AIR 1955 SC 810, AIR 1921 
Oudh 121, AIR 1965 All. 223, AIR 1973 Al 
372, AIR 1950 i 604 (FB), AIR 19783. SC 
291, 1963 All LJ, 456, AIR 19861 SC 1491, 
AIR 1957 SC 
order of K.: 


*(A gai 
Misc. -Writ Petn. ‘No. 
D/- 1-5-1969.) 


ES/ES/B547/75/CWN_ pa 


264 of 1964, 


pve 


‘enforcement -o 


1961 SĊ 1790. 


, 1952 AS 109, AIR 1959. 
N; Srivastava J, in 


Balwant v.. Dy: Director, Consolida tion. (FB) (Satish Chandra J) (Pr. 1]-AllL, -295 


SC: 352, Rel. on. AIR: eg SC. 1790, 1944 
118, : Distinguished. 83) 


. (Paras: 82, 

The Observation in 1969 All LJ 1095 
that ithe mortgage: debt remained realizable 
from the. mo rtgaged: property even after the 
e Act cannot be taken te 
interpret the law correctly in view of AIR 
(Para 81) 
(B) .U: P. Zamindari Abolition and Land 
Reforms. Act. (1950) of ol ger Section 209 
—. Suit under .— of limitation — 
When commences Baer ae No. 2738. of 

1968 D/- 29-7-1968 (All), Overruled. 
© Per Majority: (Satish - Chandra, J. Dis- 
senting):—' The period of” ion for a 
suit under Section 209 would commence to 
run not. noe e the i of vesting but from 
the date of deman LIA 1969 All 
LJ 1095, A et rd W. No. 2733 of 
1868 D/- 9-7-1968 (All), Overruled. Case 
law Discussed, (Paras 82, $3) 
Cases Referred: Chronological Paras 
AIR 1973 SC 291 = (1973) 2 SCR 835 61 
AIR 1978 All 372 = 1972 All LJ 854_ 6l 


1969 All LJ 1095 = 1969 All: WR. (HC) 
674 n 5, 6y 40, 9," 57, 69 
73, 81 

(1968) Givi Mise: Writ No. 2788 . OO 1963, 
D/: Gt Me | , 8, 73 


ir pO. 
o. 240 1968 73 
AIR: E All 228 (At) 6l 


1983 All L. J. 456 = 1983 All WR (HC) 
287 
AIR 1961, SC 1170 = fee 3 SCR 185 ri 
AIR 1961 SC 1491 = (1962):1 SCR ne 65 
AIR 1961 SC 1790. (1962) 2 SCR 
44] 86, 77, 81 
ae SC 352 = 1950 Supp a) SCR 
AIR 1957 SC.907 = 1958. SCR 360 65 
AIR 1955 SC 810 = (1955) 2 SCR 867 61 
1952 AC 109 = Go 1) 2 All ER 587 75 
AIR 1950 All 604 = 1950 All LJ 713 


(FB) 
1944 RD 118 27 
AIR 1921 Oudh 121 = 22 Cri LJ 638 61 
AIR 1818 AI i77 (2) =_ILR 40 All 


ATR 1914 Oadh 417. = 10. L: J. 574 ll 
(912) 9 All LJ 771 = 16 Ind Cas 120 20 

1 SD of 1924 ~~ 18 
15 SD of 1919 ee ae IY 18 

8 SD of 1912' — >. ~~ ne i fa 

3 SD of 1910 ` m 7 = 13 

. 34 SD- of 1891 - = See mar 10 
2-RD 298° co aed 16 

Nagendra Sins „for Appel- 


lants; J.P. S: Kashyap and V. K S. Chau- 
dhary; R. R.. Shivhare and Tej Pail for Res: 
pondents, ~, 

SATISH CHANDE J. (Minority view 

It appears. that a‘ zamin share ty slew): 
Sir and: heey eee plots was ‘usufructuarily 
mortga . The mortgagee continued in 


pen on after the date. of vesting. 
equently the mortgagor, who- had ‘be- ` 


. pay 
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come a bhumidhar, filed a suit under Sec- 
tion 209 of the U. P. oo Abolition 
and Land Hoorni i a tor jectment of 
the- mort ee a ae plots, 


Ti A dats ce venting: wee ei 
dkasht. ‘The ‘defence, inter alia, was 
ee es eee Ge time, because 


the defendants were in possession after the 


: period 
the date of vesting. “The plaintiff's case was 


that the retention of cca aes by, the mort- _ 
te 


of vesting, permis- 
‘begin. to run from’ thè 
date of demand for a ea if any: other- 
wise from the date of the institution of. the 
suit. The suit was, within time. , 


2.. -The suit was sender -Section 209 
of the. U.-P. Zamindari Abolition - and - ‘Land 
Tepe = which Tenis — ` 

ee O persons occupying 
person ng or. retainin 
of land auks the in- acco 
the provisions of the ‘law for the timo being 
in ‘force, and-— . 

(a) where the land fomus part ae oe 
holding of a bhumidhar, sirdar 
without: the - abies of h bhumidhar, 
Sirdar or by 

(b) Where’ the iad ddés not form part 
of the holding. of a bhumidhar, sirdar or 
asami without the consent of the - Gaon 


Sabha, ; 
shall be Ílable . to ejectment on the suit, in 
cases referred to in clause (a) above, of the 
' bhumidhar, ‘sirdar or asami ` concerned, -and 
‘In cases 
the Gaon’ Sabha and shall also be liable to 
damages. 

~ (2) To every suit relating oa daha ee: 
_ ferred to in REA W of subsection D me 
State Government’ shal] be: impleadec 
necessary 


eat a 


8. Clause (a) of sub-section a) of 
bhumidhar, sirdar 


this section authorised a 
or asami, while clause D entitled the Gaon 
Sabha, to sue for the ejectment, of a person 
possession otherwise than 
the provisions n the law 
for the time belag in foros, and without their 
, consent; : 
4.. This provision lays Aaah two 
| conditions, first, that the person takes or. re- 
tains possession in contravention of ‘the. law, 
and, in the next place, without. the consent 
of the plaintiff, be he a bhumfdhar; sirdar 
or oo = the Gaon Sabha. 


: 088 Cangetis V. hann, 1969 
All `’ or J. 
held pare in. “view 


on Td Mii ae the Act the mortgagee’s 
U to.,remain. in ession . - the” date 


' Was : same view ‘was’ ae 
‘a Division. Bench. in Ram Chet :v. State. of 


. Radhey 


-view, and held 


erred to in clause (b) above. < of. - 


A. LR. 


of the | learned 


with law.. ore, 

beyond controversy that the possession of 

the - erstwhile- mortgagee after the cll ane of 
unlawful, tha that is, otherwise ae 

the provisions _ of 

for the time oe in. force; within ‘meaning 

of the Section 209 


6. A, difference of opinion: arose on 
the construction- of the e ‘without 
consent’ occurring in “Section , 209. l 
Shyam’s case 1969 All LJ- 1095 
(supra) it was held that the possession of the 
mortgagee of-sir -or khudkasht land being 


_ permissive in its origin, dts: continuance even 


after the. date of-vesting will be permissive 

the demand for possession is made by 
the bhumidhar. : If -the mortgagee continues 
to romain in pea poss his posses- 
sion: is not “necessarily Sa ‘the consent 
of the bh In 


umidhar..”: 
of 1968, D/. 29-7-1968 “(Alt (supra) B. 
Dayal and Lokur, JJ. took. the view. that the 


possession - of the mortgagee after the date ` 


per. se, adverse.’ In 
had. taken ,a similar 
nS the possession of mort- 
gee in the ‘context of Section, 14 of the 
dari ` on and ‘Lan Re- 

forms Act would be without the consent. of 
the mortgagor. The mortgagee. could not 

a licencee. His ;possession after the date 
of vesting would per se be adverse to the 
bhumidhar, ‘sirdat . or asami’ or to the Gaon 
Sabha. ae 
7. It is thus Apparent that in both 
sets of decisions the .concept of consent was 
treated as equivalent to permission» in the 
ee ie a. Pee In -one: case it ides yrs 

e continu ssession Wo 
deemed to be pated a or as a licence 
while in the others it was ruled that it- 
not be so, but will be adverse. . In ei 
to resolve this. copflict, the, following ques- 
eaa law heve been referred to a: Full 

ench:— 

1) Whether the possession of the moit- 
gagee whose rights have extinguished under 
Section’ 14 (1) of the U. P: Zamindari Abol- 
tion and Land Reforms: Act. is' on or after 
the date of- vesting” per’ se adverse Or per- 


of, vesting woul a 
Badri V. ham P 


‘missive? | 


(2) Does the period. of limitation | for a 
Zamin: 


` sult under Section: '209 of the U.. P. 
dari Abolition” and Land Reforms: Act com- . 


mence, to‘ run from- the date of vesting or 
on. oe demand. of possession?” 
the 


Sword” “consent” ` Or- 


phrase “without the consent” have not been 


A fo he Aor “ But it. has.a long legis- 
Beye: history.. t will be useful to; Teview 


. 9... The. earlier ‘Tenancy “Acts of this 


State! did not iñake provision for squatters 


W. No. 2788 


war 


~ A 


1975 Balwant v. Dy. Director, Consolidation (FB) (Satish. Chandra J.) [Prs. 9-18] AN. 297 


or ‘unauthorised occupants of agricultural 


land. They would be sued. for ejectment or - 
in the Civil Courts. Section: 


damages only 
127 of the-Oudh Rent Act, 1886, was titled:as 
“Rent payable for land occupied without 
‘consent of the landlord.” ee 
It provided that an unauthorised occupant 
could, at the option of. the landlord, be 
treated as the tenant and. thereupon he be- 
came liable to pay rent for the land. . 
10.. Dealing with this provision, the 
Board of Revenue in Indarkumar v. | Ram 
Nath 84 S. D. 1891 held that the. object 
of Section 127. is to enable a landlord, if he 
so. chooses, to treat as ténants and not as 
trespassers to be proceeded against in the 
civil Courts for mesne profits or damages for 
trespass, persons occupying his land with- 
out his consent, The plaintiff landlord in 
that case was found to have collected rent 
from the defendant during ‘the three years 
pon the suit. It was held that under. 

~ Section 127 the landlord's consent may be 
express or implied and that ; the collection 
of rent constituted implied consent. : ` | 
Il. In ingh v. Hazari Singh 

r- OLJ 574 = (AIR 1914 Oudh 417) it was 
held that an occupation which -began: by 
consent cannot be included’ under Section 
127 merely by the ‘spasmodic: withdrawal 
of that consent. It is evident that consent 
is not leavé or licence which may be ré- 
voked: at will. - 
s In the North-Western, Provinces 
Tenancy Act, 1901, a ar provision was’ 
added by Section 34.. It provided:— = ` 
“34. Rent payable in absence of agree- 
ment. A person occupying land without the 
consent of the landholder, ‘shall be liable 
for the rent of the land at the rate payable 
in the previous- year, or if rent was not 
payable in the previous year, at such rate 
as the court may determine to be fair and 
equitable, but he shall not be deemed to 
hold the land within the meaning’ of Sec- 
tion 11 until he begins to pay rent therefor.” 
18. ‘Section 84 came up for consi- 
deration in Sat Narain Prasad v. Ram Kumar 
8 S. D. of 1910. It was held that:— 
‘Under Section $4, as has. frequently 
been ruled in connection with, Section 127 of 
the Oudh Rent Act, a person who has cuk 
tivated land without the consent. of the land- 
holder, becomes a tenant when the land- 
` holder chooses to acknowledge him to be 
so, either by suing -for rent or by suing for 
ejectment. It is at the option of. the > 
lord to treat such à person’ either as a 
trespasser and.sue him in the Civil Courts, 
or as a person. liable to pay rent and sue him 
in the Revenue Courts, but until the land- 


lord has exercised this option, such .a per- 
son cannot be ed to be a tenant.” . 


+ 
+ 





) supplied): a 
=- 14. .'Ip Mata Baksh Singh v. Murt 
_ Dhar: Dube, 8 S.-D. of 1912 the. - landlord 
plaintiff sued: the defendant for declaration 
of rent for a holding which was ‘originally 


-however ‘long, cannot 


aie to him as rent free grove, but which, 
cause. of the disappearance a large 
number of’ trees, was no longer a grove and 
which the defendant had: started cultivating. 
It was held that Section 34 applied to land 
formerly grove but’ which has svi brought 
under cultivation. The grove-tenure ended 
when the gtove-holder used the land for 


‘purposes of cultivation without the consent 


of the landholder.- Rent was, 
payable under Section 384. 

15. This decision shows: that when 
a icular tenure’ comes to -an end, the 
holding over is without consent, until the 
landholder chooses to treat the person as a 
tenant by requiring him to pay rent. 

16. In Murlidhar Singh v. Gyasi 
Ram, 15 S. D.. of 1919 the findings were that 
the defendant’ had held. the plots for over 
forty years without ‘payment of rent, but 
with. the. knowledge’ of the landholder. 
Harrison J. M. held— | T 

“A recent examination of a large num- 
ber of. decisions bearing on the point has 
shown that in such circumstances it has 
been - age ahs Ole with no important 
exception, that knowledge for any period, 
held to imply cén- 
sent ‘in the case ‘of ordinary cultivated land. 
From these decisions I am not prepared to 
differ. ‘In this particular case seo occupa- 
tion. even for forty years cannot be held to 
raise a legal’ presumption of consent.” 
Ferad S. M. agreed and held— 

“It is quite possible that. the zamindar 
may have me aware of the squatting, 
but this does not connote''that he consented 
to it I agree with the view’ expressed b 
the Board in’ Chaudhari: Ghanshiam Singh 
v. Mohan Singh (2 R. D. 228) that the 
presumption is that the occupier holds with- 
cut. consent unless’ he can produce strong 
rebutting evidence to .prove consent.”  . 

` 17. - ‘The presumption in law is that 
the possession of a trespasser or of a person 
whose tenure has come to an end, is witb- 
out consent. This is from the date 
that the landholder is proved to have exercis- 
ed his option to treat him ‘as a tenant, that 
the occupiers, possession is with consent. 
Till then he is mere squatter or trespasser. 

. 18. The decision in 

mAs case, I5 S. D. of 1919 was affirmed 
in. Gulzari v. Mohammad Ali Husain Khan 
1 S. D. of 1924.. In that case the settlement ` 
records of 1902 showed that the defendant 
held. the plots. for four years without rent. 
The question was whether such. an entry 


therefore, 


‘amounts to the zamindar’s consent 


meaning of Section 34.of the Tenancy Ac 
1901. Tt was held— . . i 
_ “Section 57 of the Land Revenus Act 
raises a presumption that.the. settleme=:t entry 
is correct but all that it amounts to in this. 
case is. that a -certain man-is bolding cer- 
tain land -and -that. no .rent ‘has agp 
upon. It does not follow that- the zamindar 
has consented to his. holding the — land. | 


I 
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Morexver proceedings at attestation have not 
beep held in other :matters' to mean that 


the zamindar is bound by the entries made 


in the settlement. record, nor: if they are ad- 


verse to the zamindar has ‘it: been held that. 
the latter is bound to take: action to cor-. 


rect them. or will be considered'to have given 
his consent to them. . ~x.. On full considera- 
tion I cannot .think that an entry of a plot 
as unrented. in the settlement. papers, even 
if attestation takes place, is. icient. to 
constitute. an. admission of consent by the 
zamindar ........ It has been laid down, 


in the Selected Decision mentioned that from. 


the mere fact of knowledge no consent can, 
presumed and .the settlement papers can 
do no more than show that the zamindar 
had knowledge of the holding. That deci- 
sion provides that though the zamindar may 
have had this knowledge for many years 
as his: consent ‘cannot, be’ presumed from 
is taking no action on that. knowledge.” . . 
19. It will thus be seen that phrase 
“without the consent of.the landholder’ was 
treated as having a _ significance, 
Mere knowledge. that a trespasser was - oc- 
cupying land coup with inaction ‘` was 


not. icient to raise the presumption’ of: 


consent. This point of view..was put more 
directly by a. Division Bench..of this Court 
in lore Singh v. Ali., Hammad, . ILR -40 
All = (AIR 1918 All-177 (2), Walash, 
J. held—. EE i . 

“The words‘ in the section are not ‘with- 
out permission’. > I am: satisfied that the 
words ‘a person occupying land without the 
consent of the landl mean one who en- 
ters into occupation without express ‘consent 
a without any. previous arrangement :. with 


~ 20. In Balli-v. Naubat Singh, (1912) 
9 All L}.771 Knox, J. held -that'a person 
who, under Section 34 of the' Tenancy Act, 
is ing land without the consent of the 
landholder, if he is liable for. the rent of 
the land, is liable to the consequences which 
follow his non-payment of rent. - He is liable 
to ejectment as a non-occupancy tenant. « 


9h -The Agra Tenancy Act, 1926, - 
made the scheme‘ more clear. Section 44 - 


provided- for ejectment of persons occupying 
‘in' contravention of the Act and without 


consent of the older. ‘and - to. 


; g Section 45 made persons,’ ‘ad- 
mitted to occupy-or permitted to retain pos- 
session: of d “with the- intention that a 


contract of tenancy should thereby be effect- 
el:but without any’ rent being 
to fixation of -rent. -Such persons became 
tenants and were liable to -ejectment- for 
default in paying rent under” on 81° of 
the Act.. Section 45 clarifies the significance 
of “without consent” mentioned” in Section 
44. -If..a landholder permits a person to 
take or retain- possession with the: intention 
that a contract of tenancy should thereby 
be’ effected; : such m is in ~ possession 
with the consent ‘of the landholder. ‘He can 


‘defend a suit for 
'44 by pleading that 


tion 44 hence: will 


. out consent, 


e is liable for. fixation, 
of rent and ejectment for: non-payment of 
rent. under Section 81, But he is sin posses- 
sion. with consent and..so he: cannot be 


ejected or made liable to pay damages 


under Section 44. 


Section 44 applies to those who’ 


92. . 
are liable’ y damages. Those to whom 
Section 45 does not apply..are liable for 
ges within Section 44 The phrase 
without consent of the landholder’-in Sec- 
ill cover even. those who 
may take or retain possession with express 
or implied permission, but without any in- 
tention that a contract of tenancy should 
be effected. Their possession will be with- 


23. .- This view is in. consonance with 
the interpretation of the pl 
the consent of the landholder” occurring in 
the earlier Tenancy. Acts that the consent 


is, the exercise of the option to. treat as a. 
Mere knowledge , of: squatting or. 


tenant. 
inaction was not consent. os 
No. 2 of Group B of the 


ta 24, x En 
IV Schedule of the Agra Tenancy Act, :1926,. 


provided a period -of limitation of. 12 years 
or a suit, for ‘ejectment under Section 44. 
Time began to run “when the Jandholder 
first knew. of the unauthorized occupation”. 
The landholder: was given 12 years’ time to 
exercise his option to treat the occupier as a 
tenant. The occupier was also at libe 

to enter into an arrangement with his land- 
holder so as to. be covered by Section 45 
within this period. Further demand for. 
possession was.no part of ‘the. cause of ac- 
tion. The. decisions holding that knowledge 
and inaction did pot imply consent’ were 
given statutory recognition. If knowledge 
and inaction were equivalent to consent, 
then the cause of action for.a suit of eject- 
ment under Section 44’ could never arise, 
because since; the date of knowledge the 
defendant’s ‘possession will be with consent, 


Clearly knowledge is not consent. The con- ` 


sent of the landholder has to'be a positive 
act of treating the- trespasser as tenant. 
Even if knowledge and inaction may Py 
leave or licence, it would not be “consen 
within meaning’ of this: provision. a 

` 25. . (The ÙU. P. Tenancy Act, 1939, 
carried the same scheme. Section. 45` was 


re-enacted, in ‘the same terms, ` as Section 


94.. Section 81 becamė section; 1969 (sic). 
Section’ 44. was enacted ‘as Sec. 180.. Here 
also “without consent of the. landholder” 
on expiry of the period ‘of ion for 
the suit for ejectment under Section 180 
(1), the occupier will become a hereditary 

26. Entry No. 18:of Group B of the 
IV Schedule: of this Act provided a period 
of limitation of ‘six. years or 12. years in 
certain specified cases. and in: all other cases 
two years. The period of limitation was to 


jectment ‘under '. Section ` 


_ “without - 


vas continued. Sub-section (2) provided’ that. 


Te 


- ed went further and held out a hope 


1975 


begin in the first two categories .from the 
time when the landholder. knew of the un- 
authorised occupation. and in the third from 
the Ist July follownig the’ date of' the un- 
authorised occupation. .In those cases where 
the period of limitation was two years even 
the knowledge of the landholder was made 
redundant. The cause of action arose from 
the date of.the unauthorised occupation. De- 
mand for possession was irrelevant to the 
accrual of the cause of action. 

27. This provision came up for con- 
sideration in Sita Ram v. Abhey Ram. 1944 
R. D. 118. There the occupancy tenancy of 
one Shyam Lal was mortgaged to one Shri 
by.a mortgage deed dated April 19,1922. The 
Lambardar Tikam Singh gave his consent to 
the mortgage of the holding. On. Septem- 
ber 19, 1941, Shyam Lal, the mortgagor-ten- 
ant, surrendered his tenancy rights in favour 
of Sita Ram, the then Lambar Sita Ram 
filed a suit for ejectment of the mortgagee 
under Section 180 of the U. P. Tenancy 
Act. The suit was dismissed by the trial 
Court on the finding that as the then Lam- 
bardar ‘gave his. consent to the mortgage, 
the present Lambardar was estopped from 
suing for ejectment of his mortuagee: This 
decree was upheld in appeal. e matter 
then came before the Bo of Revenue in 
second appeal. The Board: held that, the 
question for consideration was whether ‘the 
consent given by the then Lambardar in 
1922 could, in any way, prevent the 
present Lambardar from suit for the 
ejectment of the mortgagee, when the rights 
of the mortgagor-had definietly come to ‘an 
end. It was urged that the plaintiff had 
derived his interest in the proprie title 
from Tikam Singh, who was the Lambardar 
and who gave his consent to Shyam Lal ex- 
ecuting the mortgage deed in 1922, and so 
the plaintiff was bound by the action of 
Tikam Singh and estoppel could operate 
against him under Section 115, Evidence Act, 
to the same extent as it would have operated 
against Tikam Singh. Sathe, S. M. (Ross, A. 
M. concurring) observed— 

“But in my opinion the belief which 
was created by the consent given by Tikam 
Singh can only amount to a belief in the 
minds of the mortgagor and the. mortgagee 
that they would not be liable to ejectment 
on the ground of the illegal transfer effect- 
ed by hat mortgage. There is no evidence 
on record to show that the belief then a 
o 
the mortgagee that even if the ‘rights of the 
poi? should ever extinguish owing to 
any circumstance the zamindar would not 
eject the mortgagee nevertheless. In my 
opinion therefore the principle of . estoppel 
has no application whatsoever to the present 
case. 


28. The learned Member then went 
‘on to hold— 

_"There is another possible view of the 
case, viz., that the then Lambardar by giv- 
ing his consent to the mortgage may be 


‘fer, 


‘continue to be in possession. 


consent ended wi 


Sent, 
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deemed to have contracted himself out of 
the right which the then law conferred on 
him of having the .mortgage declared void. 
But even. so -the only assurance which the 
Lambardar can be said to have given to 
the parties to the contract of mortgage was 
to the effect that those parties would- not 
be liable to ejectment for the illegal trans- 
There is nothing on the record to show 
that the Lambardar’s assurance went any 
further and held out any hope to the mort- 
gagee that. even if the mortgagor's ` right 
ever came to an end the mortgagee would 
Under the 
circumstances, I -think that the action of 
the then Lambardar in giving his consent to 
the mortgage executed by Shyam Lal in 
favour of Shri cannot in’ any way protect 
the lor gage from ejectment now when the 
rights of their mortgagor have come to an 
end by surrender.” 


29. In substance, the presumption 
was held to be that the consent of the fand- 
lord to the mortgagee remaining in posses- 
sion lasted only: so long as the contract of 
the mortgagor to which consent was given. 
When the mortgage came to an ad the 
it.. Thereafter the pos- 
session of the mortgagee was without con- 


30. The Zamindari Abolition and 
Land Reforms Act abolished intermediaries. 
It extinguished the various kinds of tenan- 
cies recognised by the earlier Acts. It con- 
ferred fresh tenure-holder’s rights upon ten- 
ants. It created three classes of tenure- 
holders: bhumidhars, Sirdars and asamis. Sec- 
tion 156 prohibited a bhumidhar, sirdar or 
asami to let out his holding except in cases 
provided for in Section 157 or to a recognis- 
ed educational institution. Section 157 per- 
mitted a disabled bhumidhar or sirdar or 
asami holding land in lieu of maintenance 
allowance under Section 11 to let out the 
land. The person to whom the land was so 
let out by a bhumidhar or sirdar became an 
asami under Section 138- (b). Section 215 
of the Act provided for fixation of rent 
where any person has been admitted to the 
occupation of any land or permitted to re- 
tain possession of any land as an asami there- 
of without fixation of rent. This was equi- 
valent to Section 45 of 1901 Tenancy Act 
and Section 94 of the 1989 Tenancy Act. 
An asami could be ejected under Section 202 
(h) for pon-payment of rent. Section 209- 
of the Zamindari Abolition and Land Re- 
forms Act was equivalent to Section 180 (1), 
while Section 210 was equivalent to 
Section 180 (2) of the U. P. Tenancy Act, 
1939, whereunder.a person in occupation be- 
came a sirdar. Under Section 209 (1) one 
of the conditions. is that a person is taking 
or retaining possession without the consent 
of such bhumi , Sirdar or asami or the 
Gaon Sabha. | l 

. i. - The significance of the -phrase 
“without the consent” -occurring in Sec. 209 
is in accord. with its legislative history. The 
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- bhumidhar, sirdar or asami should have ex- 
ercised his option. There’ should be an 
arrangement between the bhumidhar, sirdar 


or asamj and the person in possession before 
‘such can claim to in possession 
‘with consent, z 


82. Serial No. 80 of the Appendix to 
the Zamindari Abolition and, Laad Reforms 
Rules provides six years period of limita- 
tion. for a suit under Section 209, Time 
‘begins to run from the Ist of July following 
the date of ‘occupation. Here, again, 
event of knowledge which was kept in the 
Agra T . Act and in certain cases under 
the U. P. Tenancy Act, 1989 as ay pes 
the cause of ‘action was abandoned. Dem 
for possession was not material. . 


~ 88. One- of the conditions of these 
various provisions for efectment of. occupiers 
of land is “without consent”. Normally if the 
plaintiff says that the defendant ‘is in pos- 
session without his consent, that would be 
sufficient, because law cannot insist upon 
proving the negative. This condition, however, 
provides a defence. The: defendant 


ossession with the consent 
of the plaintiff. The question of consent 
is: independent of the cause of action for 
_a suit under Section 209, which is based 
upon taking or retaining unauthorised pos- 
session. ae ie ee 


_ 84 As already séen, mere saa of 
possession with the knowledge of the plain- 
tiff will not constitute consent. Simil 
tinuance of possession after the right to re- 


that he was in 


main in possession has come to an end either 


by act of parties or by operation of law 
will not be with consent simply because the 
plaintiff has knowledge of the continuance 
of possession:' In other words, when the 
right or title to remain in possession 

come to an end or extinguished, the presump- 
tion would be ‘that the retention of posses- 
sion thereafter is without consent. v 


35. Under Section 4 of the U. P. 
Zamindari Abolition and: Land Reforms Act 
all estates vest in the State from the beginn- 
ing of the date of vesting free from all en- 
cumbrances. Under Section 6 (g) (f) every 
mion paga with possession existing on an estate 
is substituted by a simple mo , but with- 
out prejudice to the oni ‘of the State Gov- 
ernment under S. 4. Thus the mortgage: with 
possession es and a simple mort- 


gage 

stil the mortgaged estate vests in the State 
free from all encumbrances under io) 

It is evident that the mortgaged land became 
totally free from the encumbrances. On the 
date of vesting it could not be said that the 
‘ usufructuary maortgagee was in possession 


with the consent e State Government | 
ecause Government had 
estate nor privity 


neither privity. . of 
of. contract -with the - mortgagee, 
The mortgagee was, prior to the Ə 


can’ 
succeed. in a suit for ejectment if he proves. 


arly, con- _ 


of vesting, in possession with the consent of 
the mortgagor, which was evidenced by 
the contract of mortgage. That en 
will not enure to the de a as against 
the State Government. He will be in posses- 
sion without the consent of the State Gov- 
ernment. r 4 
36.. Section 18 of the Zamindari 
Abolition and Land Reforms Act conferred 
rights of a bhumidhar on intermediaries im 
of their sir or khudkasht land. 
. Allahaba 


stood extinguished 
e date of vesting. Sec- 
tion 18 of the- Act conferred  gepcialk 
rights in respect of sir and khudkasht land. 
e mortgagee of such land cannot enforce 
the mortgage against bhumidhari- rights 
created by, the Act. Bhumidhari rights ‘could 
not be followed as substituted security. 
37. A Bhumidhar is a new entity on 
whom the Act conferred fresh rights, inde- 


ed to be 
the bhumidhar merely because he has con- 


«88, Section 6 -(g) (1) converts a usu- - 
fructuary men ence into l 
O 


In 
Sub-clause ci ection 6 ( vides that 
notwith naing anything A ed in the 
mortgage or any other agreement, the 


amount declared due on a simple mortgage 
substituted under sub-clause (i) shall carry 
such rate of. interest and such date as’ 
may be prescribed. Under clause (h) of Sec- 
tion 6 a claim or liability which is charged 
on or is secured .by a mortgage of an estate- 
is enforceable only as ovis in Section 73 
of the Transfer of Property Act, 1882, and 
not against the interest of the mortgagor in 


-the estate. © Under. Section 78 the mortgagee 


has a' right to recover his claim only’ from 
the compensation payable for the acquired 
. It is evident that the only security 

r the simple mortgage is the compensation. 
Thus the relationship of mortgagor and mort- 
ee does. not subsist qua bhumidhari. land. 
here is neither privity of contract nor pri- 
vity of estate between the bhumidhar. and 
the erstwhile mortgagee in respect of the 
bhumidhari plots. this situation it could 


- 


mæ 
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not possibly be said that the continuance 
of the mort in possession of the bhumi- 
dhari be presumed to be with the 
consent of the bhumidhar: ‘The presum 

tion will. be that he was in possession. with- 
out his consent: and the burden will be upon 
th in possession to prove’ that the 
bhumidhar had accorded his consent. This 
event could h 
ome bhumidhar because he could 


rove some transaction or arrangement with 
he bhumidhar after the date of vesting.. - 

_ 40.. In 1969-Alt LJ 1095 (supra) 
Gangeshwar Prasad, J. observed— | 


even after the enforcement o 

Ce With respect, as pe above, 
neither the mortgaged property continued to 
be the security 5 the debt, nor was the 
debt realisable from it. ere. was no Te- 
lationship of mortgagor and mortgagee in 
regard to the sir or khudksha 


. 


t. plots which 
became bhumidhari. “The debt, instead of 
being secured on the land, became secured 
on the compensation and rehabilitation grant 
and was realisable only from them. 
43. It-was argued that the mortgage 
with possession is converted into a simple 
mortgage. As defined in ‘the Transfer of 
Property Act,.a simple’ mortgano 
be in respect of some immovable property. 
This, E suggests that the interest of 
a simp 


tho mortgaged land. 
44. ~ 


Section 6 (g) (i) creates a simple mortgage. 
Section 6 (h) provides that the claim under 
such mortgage shall be. enforceable only as 
pond i. ie E o o Te OF 
perty` Act, : nder that provision 
when land is acquired the mortgagee has a 
right to enforce his claim: against ‘the cor- 
nsation payable. It is in this sense that 

` the usufructuary ‘mortgage is converted. into 
‘a simple mortgage, so that the usufructuary 
mortgagee ‘may, as a secured creditor, ` én- 
force his claim against the compensation, as 
provided in Section 73 of the Transfer of Pro- 
perty Act. . a. a l l 
Section 6 (g) (ii) provides that— “Not- 


A: g anything ‘contained in the. mort- 


. substituted -under. sub-clause (i 


only after the person had | 


' (m) defined “secured debt” to mean a deb 


' tion 


. amounts due w 


can only ` 


mortgagee continues in’ relation to. 
The submission is ‘misconceived. 


‘estates in the State 


gagè deed or any other agreement, the 
amount d due on a simple mortgage 
shall carry 
such ‘rate of interest and from such date 
as may be cribed.”. e 

4B. . The Zamindari Abolition Act did 
not provide any machinery. for declaring the 
amount due on such mortgage. The U. P. 
Zamindari Debt Reduction Act, 1952, which 
came into: force on 25th May, 1953, was. an 
Act to provide for scaling down of: debts 
of dars whose- estates had’ been ac- 


* Vaal hark the provisions of the U. P. 
i Abolition “and Land Reforms Act, 
due” to mean the amount which would be 


due,if this.Act had not been passed. Clause 
ebt 


secured by mortgage of an éstate. Sections. 


8 and 4 provided fer reduction of debt at 
the time: of the passing of decree or after 
sing ‘of decree in relation.to secured debt. 
nder Section 8 (1) a decree relating to a 
secured debt is executable to the extent of 
three-fo -amount only against compensa- 


| tion and rehabilitation grant payable in res- 


pect of the mortgaged estate. Under sub- 
section (2) of Section'8 the reduced amount 
found due in relation to mortgaged. estates 
shall not be. legally recoverable otherwise 
than out of the compensation and rehabilita- 
grant payable to such mortgagor or judg- 
ment-debtor in respect of such estates. 
_ 46. ‘Even if by some line of reason- 
ing it may be inferred, that because of the 
existence of a att ined mortgage some link 
continues between the mortgage and the land, 
such link is shattered by section 8 (2) of the 
Zamindarl Debt Reduction Act, which makes 
it clear that no part of that debt can be 
recovered from anything else except the com- 
pensation and rehabilitation grant. In the 
case of decrees passed before the Act, the 
er were reduced under 
on 4, the decree to the extent of the 
reduction so effected will be deemed for all 
oses and on all occasions to have been 
y satisfied —. vide Sec. 7. After the com- 
ing into force. of! the Zamindari Debt Reduc- 
tion Act, no room was left for any doubt that 
the bhumidhari land was not security in ‘any 
sense, of. the term for.the simple mortgage. 
The simple mortgage was ony in relation te 
the compensation and reh tion grant. 
47. It was suggested that the vesting 
under Sections 4 and 6 is “except as herein- 
er provid and “save as otherwise pro- 
vided inthe Act”. It was also suggested that 
Section 14 was intended: to permit a mort- 
gagee in possession to retain his possession 
even- though not “as such” over the land 
till the mortgagor considered it to be in his 
interest to take back possession and accord- 
ingly revoked. his consent. It would be a 
provision which would 
e, phrases “except ereinafter provided” 
and “save as otherwise provided in the Act.” 
48, Section 4 provides for vesting of 


fres from encum- 


i 


: 
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brances ‘except as hereinafter provided’. The 
hrase “except as hereinafter provided” re- 


ers to those provisions of the Act which deal. 


with the vesting of the estate.. It has nothing 
to do with the possession of the intermedia- 
ries or tenure-holders or their transferees or 
the continuance of possession. Section 6 lays 
down the consequences of vesting of: the 
estates in the State.. It--provides for: extin- 
guishment of all rights, title and interest: of 
intermediaries: in the estates. It extinguishes 


the usufructuary mortgages over the estates. 
The phrase .“save as: otherwise proivded. in 
the Act” occurring in Section 6 ‘refers to 


those- provisions ich -deal with the right, 
title or interest of the intermediaries or their 

ees and not with the naturé of : their 
Possession before or after ‘the date ‘of vest: 
ing. Section .14 provides— ~ eee 


, “I4. Estate in possession of a mortgagee 
with poon (1) Subject to the provisions 
of sub-section (2), a mortgagée in possession 
of an estate or share therein shall, with effect 
from the date of vesting, cease to. have .any 
right to hold or possess as' stich any land in 
such estate. (2).Where any such land was in 
the personal cultivation ‘of the mortgagee .on 
the date immediately preceding the date of 
vesting 1 . a 
(a) if it was-sir or-khudkasht of the 
ah on the date of the mortgage, 
Same shi 
deemed to be the sir or khudkasht of the 

mortgagor or his legal representative; , . 
(b) if it. was pot sir or khudkasht of the 
mortgagor on the date of the mortgage, the 
mortgagee shall, subject“to his paying to the 
State Government, ,within, six months from 
the date of ‘vesting an amount equal to five 
times the rent calculated at h tary . rates 
applicable on.the date. immediately preceding 


the date of vesting, be deemed, T poar: 
and . on 


of Section 19, to have, held such 
the date aforesaid as a hereditary tenant 
thereof at the said rate of rent: 


‘Provided that if the mo tgageo fails . to 
pay the amount aforesaid within the time 
allowed, he shall‘ thereupon ‘Jose all rights in 
such land which‘shall be deemed to be vacant 
land and he shall be liable to 
the suit of the Gaon Sabha or the Collector 
under Section 209 as if he were a person in 
possession- thereof otherwise than in accord- 
ance with the provisions of this Act. — ` 
Explanation I. For the purposes of this 
section a mortgagee in possession includes a 
De of. his rights as mortgagee in the 


Explanation W.: Where any land has 
. been mortgaged with possession and the 
mortgagor makes’ a-second or: subsequent 
mortgage of such land in favour of the same, 
or a erent person, the expression ‘on the 


date of the mo: e shall mean the date 
of the m in pursuance of which the 
mortgagor first transferred — possession to 


mortgagee. 


tenant on the date immediate 


the - 
all, for. purposes of Section 18, be. 


ectment on’ 
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49. In 1969 Al.LJ 1095 (supra) .it 
was held that the. phrase ‘as such’ means. that 
the person is not entitled to retain possession. 
as a mortgagee. ‘This is precisely what sub- 
section (1) says.. In my view the words “as 
such” occurring. in sub-section (l): had in 
mind the provisions: of clause (b) to ‘sub-sec- 
tion Si lo clause -(b) the TOR pakoe is 
deemed ‘to be in possession as a. hereditary 
preceding 
the date of vesting, if he. satishes the con- 
ditions mentioned 
cases the erstwhile mortgagee has a right to 
remain in. possession as a hereditary :tenant 
although the right to remain in possession as 
a mortgagee-has ceased under sub-section (1). 
The occurrence of the words “as such” does 


not have any relevance to the phrase “ex- 


cept as hereinafter provided” or the phrase 
“save as otherwise provided in‘ the Act” oo- 
curring in Sections 6. ae 

50. . I am unable to read Section 14 


(1) as a, provision which permits a mortgagee 


in possession to retain his possession’ till, the 
mo tieni considered to be in his interest 
to take back possession and accordingly re- 
voked his consent. . Section 14. (1) does not 
speak about any one’s consent at all.. It 
straightway categorically provides. that the 
mortgagee in possession s not have any 
right to possess thé land, It was urged that 
clauses (g) and (h) to Section 6 did not pro- 
vide that the mortgagee with possession 
would, as'a consequence of vesting, cease to 
be entitled to retain possession over the land 
in any capacity whatsoever. I find it diffi- 
cult to appreciate the reasoning. Clauses (9 
and (h) ay pidea for the extinguish- 
ment. of i ctuary mortgage and its 
substitution by a simple mortgage. The clai 

under the mortgage is not realisable from the 
estate at all, but- only from the compensa- 
tion: payable for it according to Section-’ 78 < 
of the Transfer of property. t. This: provi- 

sion does not deal'with possession or its re- 


_tention.. To expect that these provisions 


should have provided that the mortga 
with possession would cease to be entitled to 
retain possession: in -any.- capacity whatsoever 
is begging the question. en these provi- . 
sions clearly- extinguished the .usufructuary 
mortgage because of' which the mortgagee 
had_a right to remain in possession and when 
Section 14 expressly provides that the mort- 
gee will cease to have any right to remain 
in possession because-of his usufructuary 
mortgage, no room is left for any inference 
about any capacity whatsoever in which the 
erstwhile ctuary moxtuasPe may be en- 
titled to retain possession. Clause (b) -of Sec- 
tion 14 (2) provides for a situation where the 
erstwhile mortgagee has been. conferred a 
right to retain possession but as ey 
tenant., That capacity is expressly mentioned. 
51. When a person’s right or title to 
remain in possession is taken away, his pos- 
session normally is without any right or title, 
that is, unauthorised or adverse to whosoever 
the right to. n. To -urge’ ‘that 


in that clause, -In -such . 


1975. 


there should have been some provision that 
the man is -not entitled to retain possession 
in. any capacity whatsoever is ° alin g for 
something. which is foreign to. the’ normal 
rules of feciclation,, Be oe es 
52. - Cases where the Courts have: re- 
cognised the possession of a person in. lieu 
of-interest are neither apposite nor relevant. 
In all those cases there is a definite agree- 
ment, whereby possession is transferred on 
an understandin 
main ip aca so lon 
not paid back. Though. 
‘possession, after becoming a simple mortga- 
gee under Section 6 is entitled to interest, as 
provided by the rules, there is no provision 
that the continued possession of. the simple 
mortgagee would’ be .in lieu of interest. As 
already discussed, under the Zamindari Debt 
‘Reduction Act, the entire mortgage «money, 
including the. accrued interest, is recoverable 
from the compensation and the rehabilitation 
grant. - It is not recoverable otherwise. It 
is hence not correct to- say that the retention 
of possession is in lieu of interest. a 
. 53. The first question refers to pog; 
session being aftér, the date of vesting, ad- 
verse or permissive. The word “permis- 
sive” is likely to cause confusion. ` The pro- 
blem raised by the first question is whether 
it will be with or without consent ‘within 
meaning of Section 209. I would, therefore, 
reframe the- -first question as follows—— __ 
+ “Whether the possession'of the - mort- 
gee, whose ‘rights have- extinguished ‘under 
ection 14 (1) of the U, P- Zamindari Aboli- 
tion and Land Reforms: Act, is, on or after 
the date of vesting, per se with or without 
consent? i | 
34. My answer to this question is that 
the retention of possession by such mort- 
gagee is per se without consent: — . 
55. . y answer to. the second ques- 
tion is that the .period of limitation for a 
suit under Section 209 commences to. run 
from the date of vesting, the date of demand 
for possession being immaterial. -  . 
56. N. D.. O J. (Majority 
- view):—. I have gone through the opinion 
of brother Satish Chandra J. but I regret my 
seme hs agree with the.conclusion reach- 
ed by him: The n facts are contain- 
ed in the opinion of brother Satish ‘Chandra 
and as such without repeating them here I 
a i to deal with the questions - of., law 
ed co, : 


‘as the. loan is 


- two 
969 All LJ 1095) and Ram: Chet 


v. State of U. P. (Writ Petition No. 2783 of 


1968 -decided -on 29-7-1968), the following - 


questions of law have been referred - to a 


- Full Bench:—~ : 


(1) Whether the possession of the mort- 
gageo whose rights have extinguished under 
ction 14°{1) of the Zamindari Abolition and 
Land Reforms Act is on or after. the date of 
vesting .per.se, adverse or. permissive? 


that the transferee will re- 
e mortgagee in. 


of vesting shall, 


Balwant v. Dy. Director, Consolidation (FB)- (Ojha J.)  [Prs:. 51-60] - All. 308 


_ (2) Does the period: of limitation for a 
suit. under Section- 209 of; the U. P. Zamin- 
dari Abolition. and ‘Land. Reforms Act com- 
mence to run on the: date of vesting or on 
the. date of demand for possession? . 

' . 58. -In order to find out the true im- 
port of Section 14 of the U. P. Zamindari 
Abolition and-Land Reforms Act (hereinafter 


` referred to as the Act) it will be necessary to 


have. in view certain other sections of the 
Act: which have a material bearing on the 
uestions aforesaid. Sub-section (1) of the 
Section 4 is the first such section which reads: 


“(1) As soon as may be after the com- 
mencement of this Act, the State Govern- 
ment may, by notification, declare that. as 
from a date to be specified, ‘all estates situate 
in the Uttar Pradesh shall vest in the State 
and as from the heginning of the date so 
specified (hereinafter called the date of vest- 
ing), all such -estates shall- stand. transferred 
to and vest except as hereinafter provided, 
in the State free from all encumbrances.” 


. 59. Section 6 is the section which 
deals with the. consequences of the vesting 
of ‘an estate in the State. This section also 
uses the'phrase “save as ‘otherwise provided 
in this Act”. It will thus be seen that the 
vesting in the State under- the Act of the 
estates free from all encumbrances is not Jike 
the vesting under Section -16 of the Land 
Acquisition: Act but “except as hereinafter 
provided” or “save as otherwise provided in 
this Act.” as ‘contemplated by- Sections 4 and 
6 respectively. These phrases. will. include 
not only what:has been expressly provided 
but also what has been provided by’ neces- 
sary implication. ‘Sub-sections (g) and (h) 
of Section 6 contain the relevant provisions 
in re to mortgages with possession of an 
estate or part of an estate. They provide:— 

“(g) (i) Every mortgage with possession 
existing on- -any estate or part of an estate’ 
on the date immediately preceding the date 
to the extent of 
secured on such estate or- part,. be deemed, 
without . prejudice to the rights. of the State 
Government under -Section 4, to--have been 
substituted by a simple mortgage; 

_ (ii) notwithstanding anything contained 
in thé mortgage-deed or any other agree- 
ment, the amount ‘due on a simple 
mortgage .substituted under.: sub-clause (i) 
shall carry such rate of interest and from such 
date as.may be prescribed: | 

= (b). no-claim or liability enforceable or 
incurred before the date of vesting by or 
against such intermediary for any money, 
which is charged on or is secured by a mort- 
gage of such estate or part thereof shall, ex- 
cept.as provided in Section’78 of the Trans- 
fér of. Property Act, 1882, ` be enforceable 
against his ‘interest in the estate;” ` 
. - 60... In view of sub-section (g) a mort- 

ge with possession contemplated therein is 
deemed to Tae been substituted by a simple 
mortgage bearing such ‘rate’ of interest and 
from such date as may be prescribed.” Sub- 


e amount ` 


804 AIL - [Prs. 60:61] 


section (h) regulates the mode of recovery 
of the amount: payable under - the’ mort- 
ge. As already seen, — 6 deals with 
Ə consequences of. vestin -an estate in 
the State. ae mouri nies 
(b); inter alia, ne ee oe 
ssession will d 
y a simple mortgage and no.claim or Habi- 
lity shall, except. as provided: in Séction °78 
of oe e m Pop rae be enforce- 
o against the int e. intermediary 
in the estate, they- he not provide that the 
mortgagee with ession would, as acon- 
sequence of vesting, cease, to be entitled to 
retain possession over the land in any capacity 
whatsoever. 


aon P then come to Section u 


k J a to tho provisions. ‘of sub-se- 
tion (2) a. mortgagee n ‘of añ 
estate or share therein shall, with effect from 
the date of vesting, cease to’ have ‘any Tight 
to hold or poser as such. any d in sù 
estates. 

(2) Where any. sich: dana “was Ja ‘the 
personal cultivation of the: mortgagee: on the 
date immediately - preceding the ei of vest- 


Mg 4 
(a) if, it was sir or khüdkasht. “ah: the 
mortga fal on, the; date ke P Section 15 be the 


same o p 
deemed to be the : a tee. of ithe 
mort iis or. his-legal represeritative;: -.. 

tb) Ei if. it was not.sir or-khudkasht ‘of the 
mortgagor on the date off the ne er eee -the 


e shall, subject to his payin to the 


State E N within: six ‘m from 
fis dais oF gestae. Sad amount cauel io Eve 
times the rent. calculated at hé rates 


applicable on the date. fmmediately pre preceding . 


e date of vesting, be: 
paces of Section 19, to have held moh d 
‘on the date. aforesaid as a h 
thereof at the said rate of.rent: > |: 


Provided ‘that if the ‘mortgageé fails i 
resald wi ' time 


y the amount thin the’ 
allowed. he shall thereupon lose all rights’ in 
such And Paeh shall be deemed to be vacant 
land and he'shall be lable to ejectment on 
the suit of the Gaon Sabha or the Collector, 
under Section 200 as i he ‘were a person in 


possession thereof otherwise than in accord. 


ance with the provisions ‘of this Act. ’ 
` Explanation I. For the purposes ‘of ‘this 


section a mortgagee. ‘in possession’ includes 
o of his rights as mortgagee in the 


-Explanation IL. Where ań any. land had ‘been 
mortgaged with pdssession and ‘the mortgagor 
makes: a second or “subsequent mortgage ` o 
such land in favour’ of the same, or a diffe- 
es person, the e ression. Rie ad date. of 
the mortgage, Shall ean date of ‘the 
mortgage in pursuance aF whe the ndortga- 
gor first transferred possession to mortgagee.” 
Even, sub-section (1) of Section 14 ‘does 


not contemplate that the mortgagee in eş- 
-sion shall céase'to be entitled to Bed ie 


Balwant v. Dy. Dir ector, Consolidation (FB) (Ojha J} 


-sections (g) and: 
eemed to be substituted 


Municipal $ e E 


ereditary pen l 


-entered into’ poss 


ALE 


session’ ovér the land in any capacity whatso- 
ever. The words “as such” are. important. - 
They have been used with some purpose. 
In J. K: aoe Spinning and ey 
ing Mills Co. Ltd, v. „State of U. 
1961 SC 1170 it was held that in re 
interpretation of statutes: the Courts always _ 
presume that the Legislature inserted . every 
‘thereof for a purpose and the legislative l 
mtention: is that every part of a statute should 
have: effect. It is ai, settled that ‘Courts 
should lean against such a construction as far © 
as possible w is likely to aici certain - 
words of the statute a mere surplusage; see 
State of ged v.. AH Gulsh 1955 
SC 810.: The pan of the ae “as.such” 
is that w th effect from the date: of 
vesting a` mortg porieagee E i ssession of: an 
right to hold caer 
any t to hold or l any such 
wes as mor eee poms ssession or eae’ 
postion of aw that ort is a Twel established 
that-possession of. AIDER oes 
consent of the - Mt Vi or: see 
Hd v. Mt Sipe 
AIR 192 Shri Ram 


Bahadur ‘ieee AIR’ 1965.. wil aed 
Mustafa Khan v. Deputy Director of F Consul 
dation, 1972, All LJ 854 = ATE 1973 All 
872). ‘Possession oe a mortgagee: - of even 


tenancy land w er was a 
law was held t to- be. perminie 

Full Bench of this Court -in Mahabal Einni 
1950. An Lp 718 = “(ATR 1950 

Kil 604) BBY, The d ion in this case has 
been . approved ‘by the Supreme Court in 
j Narain v.-Sant’ Prasad, 1973 SC 291. 
Consequently;. on the, date preceding the 


date of vesting the possession rot the: mort- . 
pagoe was permissive.. The Leg lature will 

deemed to’ be aware of this legal position . 
when it enacted Section 14. In using the 
words “as such” the Legislature clearly in- 
pended not to deprive the mortgagee from re- 


his permissive, possession over the land. 
It kok 


deprived him of f the rights of a mort- 
gageé in ‘possession or mort- 
gagee. To aS the erstwhile aa in 
ession to possession was 

eft at the yield of the person tthe whose 
consent the mortgagee ‘in ‘possession had 
on over the land. Even 
ey a right was given to him to take im- 
te possession but: he was- not compelled 

to do so if in his own interest hea thought it 
expedient to permit the mortgagee to retain 
possession till the. consent was revoked. Any 
other interpretation is not: reconcilable with 
the. use, of the words “as such”:.,. If the in- 
tention of ‘the Legislature was otherwise, it 


¢ would not: have. used thése words. Courts 
- cannot; therefore; - render’ these, words . super: 


fluous. .; This interpretation sa my . opinion 
does not also militate against the vésting pro: - 
visions cantained: in Section-4 or 6 in view 
of the , phrases. “except as hereinafter, provid- 
èd” or “save as ‘otherwise’ provided : in this . 
Act” occurring | in. the said Sections. ° uff Sec- | 


tion 14 was inteaded to ' permit’a — 


1975. 


The  plaintiff-court-: > auction-pur- 
chaser. of undivided share is.entitled to 


possession only from the date when a spe- ` 


cific allotment is made in his favour. A 
specific allotment is not made by a mere 
division in status, The.only legal conse- 
quence of a division in status of a joint 

Hindu family is that the erstwhile copar- 
` eeners become “tenants in common” with- 
out any member becoming entitled to a 
specific portion of the property that be- 
longed to the joint family. The right of 
the R SE to get mesne pro- 
fits commences from the date on which 


his right to possession starts if he is dep- ` 


rived unlawfully of its possession from 
that date, He is, therefore, entitled only 
to a decree for partition for the specified 
portion. AIR 1969 Mad 416, Relied on; 
AIR 19384 Mad 364, held impliedly over- 
ruled by AIR 1953 SC 487 and AIR 1966 
SC 470, Decision in A. S. No, 483 of 1970, 
D/- 28-2-1972 partly Reversed. 

(Paras 8, 12, 17) 
Cases Referred: Chronological Paras 
AIR 1969 Mad 416 = 82 Mad LW 135 15 
AIR 1967 SC 1124 = (1967) 1 SCR 93 16 
ATR 1966 SC 470 = (1966) 1 SCR 628 13 
AIR 1953 SC 487 = 1954 SCR 177 11 
AIR 1934 Mad 364 = 66 Mad LJ.561 9, 14 


K. V. Subramanya Narsu, for Appel- 
lant; G, Balaparameswari. Rao, for Res- 
pondents. 


SAMBASIVA RAO, J.:— The seid 
pal question that needs to be answered 
by us in this Letters Patent Appéal is, 
whether an quction-purchaser of the 
shares of two members of a family, which 
has undergone division in status but has 
mot divided its assets by metes and 
bounds, is entitled to have mesne profits 
from the date of the sale in his favour. 


2. This question arises in the ap- 
peal brought by the 2nd defendant 
against the judgment and decree of our 
learned brother Ramachandra Rao J. in 
A. S. No. 483 of 1970 confirming the 
judgment and decree of the Subordinate 
Judge’s Court Visakapatnam in O. S. No. 
119 of 19867, That suit was filed by the 
present respondent for partition of a 
house into seven shares and for possession 
of two such shares, and for past and 
future mesne profits on that 2/7th share. 
He sought past mesne profits right from 
the date on which he purchased the 2/7th 
share in the court auction on 7-7-1974. A 
third party had obtained g money decree 
against defendants 1 and 2, who. are bro- 
thers, and, in execution thereof, brought 
their 2/7th share, i.e., a residential house, 
to sale on 7-7-1974. The respondent pur- 
chased that share for Rs, 6,700/-. It is 
said that symbolic delivery was also given 
to him. He later filed the suit for the 
above reliefs, . - ; 


3. The ist defendant menteaded 
that there were other. properties also and, 
1975 Andh Pra./14 VIHG—-13 
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without dividing -them, this house-pro- 
perty cannot be partitioned. The 2nd de- 
fendant averred in his written statement 
that immediately after his share xo sold 
in the Court auction, he vacated the house 
and ever since then was living apart and 
was not, therefore, liable to pay any 
mesne profits. 

4. The ist defendant and the de- 
fendants other than defendant No. 2, on 
the other hand averred that it was the 
2nd defendant that was in management 
of the joint family properties and so, he 
alone was liable to pay the mesne profits. 

5. - The trial court held that the 
plaintiff was entitled to a decree for par- 
tition and, consequently, passed a preli- 
minary decree for 2/7 share. It also found 
that there was a division in status 
amongst the members of the family, and 
felt that division in status would be suffi- 
cient to enable the plaintiff to. claim 
mesne profits right from the date of the 


_ gale. In the result, it decreed past profits 


for 37 months, @ Rs. 40 per month, and 
directed the future profits to be _ascer- 
tained in separate proceedings. This de- 
cree for profits was passed only against 
defendants 1 and 2, whose shares alone 
the plaintiff purchased. It repelled the 
contention of the 2nd defendant that he 
had vacated the house immediately after 
the sale. Costs were, however, awarded 
against all the defendants. i 


6. The 2nd defendant alone ap- 
pealed against this decree. Ramachandra 
Rao, J. held that there was a division in 
status amongst the defendants on the date 
of the purchase in the court auction, and 
the family was divided in status, The 
court auction purchaser would be entitl- 
ed to claim mesne profits and interest on 
the undivided share purchased by him. 
In that view, he affirmed the trial court's 
decree in regard to mesne profits from 
the date of the sale. He also rejected the 
2nd defendant’s contention that he was 
not in possession of the suit house, sub- 
sequent to the court sale, and in regard 
to symbolic delivery. 


1, Once again it is the 2nd defen- 
dant alone that has preferred this Let- 
ters Patent Appeal. Sri K. V. Subrah- 
manya Narsu raises two contentions be- 
fore us, The first is that the 2nd defen- 
dant vacated the house immediately af‘er 
the court sale and so, he cannot be 


-mulcted with a decree for mesne profits. 


On a. consideration of the evidence on 
record, the trial court as well as’ our 
learned brother found that this was not 
established by the 2nd defendant. We ‘ind 
no justification for intérfering with this 
concurrent finding of fact. We, accord- 
ingly, confirm that finding and hold that 
the 2nd defendant has not established his 
contention that he had vacated .the house. 
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. & The second contention is that, 
until a specific portion of the house is 
allotted to the plaintiff, he will not be 
entitled to possession thereof and so, un- 
til that time, he will not be entitled to 
claim or get any mesne profits. The 
-learned counsel challenges the correct- 
ness of the view stated by our learned 
brother that, if the family is divided in 
status, the court-auction purchaser would 
be entitled to claim mesne profits and 
interest on the undivided share purchas- 
ed by him. 


We. find great force in this contention 
of the learned counsel. Going by the 
principle, a purchaser of an undivided 
share will not be entitled to possession 
until he is allotted a specified share in the 
oroperty. Mesne profits can be claimed 
by him only from the date when he is 
deprived of his lawful possession. Section 
2 (12).of C. P. C. defines "mesne profits” 
of property as profits which the person 
in wrongful possession of such property 
aciually received or might have received 
with ordinary diligence from it. A per- 
son is said to be in wrongful possession 
when he enjoys such possession despite, 
another person is entitled to it under law. 
A purchaser is entitled to lawful posses- 
sion only when allotment of a specified 
portion is made. to him. In this case, the 
finding is that there was a division in 
Status, but there was no division by 
metes and bounds. A mere division in 
status does not bring about the conse- 
quence of the different sharers being en- 
titled to specified portions of the pro- 
perty. The only legal consequence of a 
division in status of a joint Hindu family 
is that the erstwhile coparceners become 
‘tenants in common” without any mem- 
ber becoming entitled to a specific por- 
tion or item of the properties that be- 
longed to the joint family. In the absence 
of a specified allotment, no member is 
entitled to claim possession of any speci- 
fic item of the property, or any speci- 
fied portion of the property of the joint 
family. He will have to file a suit to en- 
force that right, a purchaser from such 
a member cannot have a higher right 
than the member of such a family. Like- 
wise, a purchaser in a Court auction can- 
not have a higher right. That is why the 
auction-purchaser in this case has filed 
a suit for partition and possession of 2/7 
share. Until he gets the right to secure 
possession of specified 2/7 share in the 
house, he will not be entitled to any 
mesne profits, since it is not possible for 
h'm to show that he is unlawfully de- 
orived of the possession of his» property. 
This is the result if we examine the posi- 
tion first on principles, 


9. - It is true that there is a deci- 
sion of a Division Bench of the Madras 
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A.L. R. 


High Court in Sivarama Murthi 
Venkayya, AIR 1934 Mad 364, 
that 

“where a family is undivided the pur- 
chaser of an undivided share of its pro- 
perties is not entitled to claim past mesne 
profits; but where though the properties 
are not divided by metes and bounds the 
brothers are enjoying them in definite 
shares and are living also separately, 
there is a division in status between the 
members, and in such a case decree for 
mesne profits may be given to the pur- 
chaser of the undivided share.” 
The brothers, in the-absence of a division 
by metes and bounds, could (not) be said 
to be enjoying the properties in definite 
shares; that is, the quantums of their 
shares alone are fixed. They-cannot fluc- 
tuate by the birth of a new member into 
the family. But it cannot be said that the 
sharers will be enjoying their specified 
shares when the properties are not di- 
vided by metes and bounds, since it will 
not be known until then what portions 
would be actually allotted to them. 


10. Whatever be our opinion about 
the view expressed by the Division Bench 
of the Madras High Court, we are aware 
that it is binding on this Court since that 
decision had been rendered before July, 
1954. If we are not inclined to agree with 
this view, we will per force be obliged 
to refer the matter to a Full Bench. 

11. But, that is obviated by rea- 
son of two decisions of the Supreme 
Court, to which we shall presently refer. 
In Sidheswar Mukherjee v. Bhubanesh- 
war Prasad Narain, 1954 SCR 177 = 
(AIR 1953 SC 487 at p. 491); Mukherjea, 
J., speaking for the Court observed at 
page 188 that: 


"2. All that he (the. plaintiff) pur- 
chased at the execution sale was the un- 
divided interest of the coparceners in the 
joint property. He did not acquire title 
to any defined share in the property, and 
was not entitled to joint possession from 
the date of his purchase. He could work 
his rights only by a suit for partition and 
his right to possession would date from 
the period when a specific allotment was 
made in his favour.” 


12. The last sentence quoted above 
is very pertinent. A court auction pur- 
chaser of an undivided share is: entitled 
to possession only from the date when 
a specific allotment was made in his fav- 
our. A specific allotment is not made by 
a mere division in status. It is done either 
by an arrangement between the parties, 
or by a decree of the Court. Through 
whatever means it is achieved, there 
should be a specific allotment before the 
auction-purchaser’s' right to possession 
starts. And it is only from the, date on 


v. A. 
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which his right to possession starts, his 
hee to get mesne profits also commen- 

if he is deprived unlawfully of its 
e A from that date. 


13. The next decision of the ae 
reme Court is Manikyala Rao v. Nar- 
simhaswami, AIR 1966 SC 470. The majo- 
rity held that: 


Sean It is well settled that the pur- 
chaser of a coparcener’s undivided inte- 
rest in joint family property is not en- 
titled to possession of what he has pur- 
chased, His only right is to sue for parti- 
tion of the property and ask for allot- 
ment to him of that which on partition 
might be found to fall to the. share of the 
coparcener whose share he had purchas- 
ed. His right to possession would date 
from the period when a specific allot- 
ment was made in his favour. It would, 
therefore, appear that the alienee is not 
entitled to possession till a partition has 
been made...... H 


Ramaswami, J., speaking for himself, also 
qbserved that such a purchaser acquires 
only an equity to stand in the alienor’s 
shoes and work out his rights by means 
of a partition. He is-not entitled to joint 
possession with them. 

14. Even though, in the above two 
eases, the families still continued as co- 
parceneries and there was no division in 
status, the principle. laid down there is 
clear that a purchaser will be entitled to 
possession of a member’s share only when 
a specific allotment is made in his fav- 
our. Once it is seen that mere division in 
status does not make a specific allotment, 
this principle laid down by the two deci- 
sions of the Supreme Court must be 
understood as overruling by necessary 
implication the view expressed by the 
Division Bench of the Madras High 
Court in AIR 1934 Mad 364. 


15. We may also take note of a 
Single Judge’s decision of the Madras 
High Court in Ganesh v. Radhakrishnan, 
AIR 1969 Mad 416. There also a claim 
for mesne profits by the purchaser of a 
coparcener’s undivided interest, was con- 
sidered. Following the above mentioned 
two Supreme Court decisions, the learn- 
ed Judge said at page 417:— 


Tannu In view of these decisions of 
the Supreme Court, it is clear that the 
first respondent is not entitled to mesne 
profits for any period anterior to the date 
when a specific share in the property 


was allotted to him. In this case it is ad- ` 


mitted that the final decree was passed 

on 9-9-1963, Consequently the. first res- 

pondent can be said to have been allotted 

a specific share in the property only from 

that date, with the result that he will be 

an to mesne profits only from that 
P 


T. N. Shetti v. V. Appalaraju (S. Rao J.) 


[Prs. 12-18] A. P. 211 
This decision supports the view we have 


-expressed. 


16. The learned counsel for the 
respondent (plaintiff) relies on another 
decision of the Supreme Court in Girija- 
nandini v. Bijendra Narain, AIR 1967 SC 
1124. We are afraid, this decision is not 
of any use in the present context. The 
question that was considered in that case 
was, whether there was a severance be- 
tween the different members of the 
family. In that connection, the Supreme 
Court observed that “in a Hindu undivid- 
ed family no individual member can pre- 
dicate, while it remains undivided, that 
he. has a certain definite share in the pro- 
perty of the family. The rights of the co- 
parceners are defined when there is parti- 
tion. Partition consists in defining the 
shares of the coparceners in the joint 
property; actual division of the property 
by metes and bounds is not necessary to 
constitute partition. Once the shares are 
defined, whether by agreement between 
the parties or otherwise, partition is com- 
plete. The parties may thereafter choose 
to divide the property by metes and 
bounds or may continue to live together 
and enjoy the property in common as be- 
fore. If they live together, the mode of 
enjoyment alone remains joint, but not 
the tenure of the property.” Thus, the 
Supreme Court was examining in what 
circumstances a family can be said to be 
divided, and the legal consequences of 
such division. Jt also pointed out that, 
after effecting a division in status which 
defines the shares of the coparceners, the 
parties may either choose to divide the 
properties by metes and bounds or may 
continue to live together and enjoy the 
property in common. If they live together, 
the mode of enjoyment remains joint. 
That means no member can lay an ex- 
clusive claim to any specific item or por- 
tion of an item belonging to the family, 
as his own without a division by metes 
and bounds. 


17. The above discussion leads us 
to the conclusion that the plaintiff in this 
case is not entitled to mesne profits from 
the date. of the sale. He will be entitled 
to such profits only from the date when 
a specified portion of the house is allotted 
to him representing the 2/7 portion hej 
has purchased. 


18. it is true that it can be seen 
from the written statement of defendants 
3 to 6 that they were residing in separate 
portions, equal to their respective shares. 
But that is, obviously, by way of con- 
venient enjoyment, because they clearly 
admitted that there was no division of 
the property by metes and bovads. So, 
no one is æntitled to any specified por- 
tion. 
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19. - In the result, we hold that, 
while the respondent (plaintiff) is entitled 
to a decree for partition for 2/7 share, he 
‘s not entitled to mesne profits until the 
allotment of specified portion to his 
share, The decree of the trial Court as 
affirmed by our learned brother is modi- 
fied to this extent, and affirmed in regard 
to the rest. This appeal is accordingly 
allowed in part. Having regard to the 
fact that the parties have partly succeed- 
ed and partly failed, we direct them to 
bear their own costs. 

Appeal partly allowed. 
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S. OBUL REDDI, C. J. AND 
MADHUSUDAN RAO, J. 

T. Kuppuswamy, Appellant v. Meer 
Husafar Hussain and another, Respondents. 

A. A. O. No. 612 of 1972, D/- 12-11- 
1974°, 

(A) Civil P. C. (1908), Order 33, R. 5 
(d-1) read with Sections 28 (4), 59 (d) of the 
Provincial Insolvency Act (1920) — Suit by 
undischarged insolvent to recover remunera- 
tion or payment in terms of contract — Not 
barred. (Provincial Insolvency Act (1920), 
Sections 28 (4), 59 (d)). 

A mere claim for remuneration or pay- 
ment in terms of a contract cannot be sai 
to be ‘property’ acqui as contemplated 
under sub-section. (4) of Section 28 so as to 
divest the person of all his rights. It is only 
in the event of a decree beeing passed in 
favour of. the undischarged insolvent that the 
decretal amount will vest in the receiver 
under Section 28 (4). There is, therefore, no 
legal bar to a suit being filed by an undis- 
charged insolvent, in forma pauperis, more 
so when the official Receiver had declined to 
discharge his duty under Sec. 59 (d) as in 


this: case. (Paras 12, 18, 16) 
Cases Referred: Chronological Paras 
AIR 1954 Mad 604 = (1958) 2 Mad a 

766 (FB 1 


(FB) 
AIR 1987 Mad 915 = 46 Mad LW 550 10 
AIR 1935 All 675 = 1985 All LJ 709 
(FB) , 14 
(1907) ILR 30 Mad 145 = 17 Mad L] 
14 


T. H. B. Chalapathi, for R.-V. Subba 
Rao and R. Prasad, for Appellant; A. Gan- 
gadhara Rao, for Respondent No, 1. 


S. OBUL REDDI, C. J.:— This civil 


miscellaneous appeal is directed against the. 


order of the a Subordinate Judge, 
Kurnool, in O. P. No. 63 of 1971 refusing 
to grant leave to the appellant to file a suit 
against the respondents in forma pauperis. 

e ground on which the appHcation was dis- 


*(A ainst order of Prl. Sub, J. Kurnool, in 
O. $ No. 68 of 1971, D/- 11-7-1972. 
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missed is that an undischarged insolvent hag 
no locus standi to file a suit and that the 
official Receiver alone is the competent person 
to sue in view of: Sections 28 and 59 of the 


‘Provincial Insolvency Act. l 
2. The case of the appellant is that. 


he moved the Official Receiver (2nd respon- 
dent) to file a suit on his behalf against the 
Ist respondent; but the Official Receiver had 
refused to move in the matter. He was, 
therefore, Jeft with no other alternative but- 
to file the application for permission to sue 
the Ist respondent in forma pauperis. 

3. The defence of the Ist respondent 
is that the proposed action is barred under 
Order 38, Rule 5 (d-1). 

A, What Order 38, Rule 5 (d-1) lays 


own is:-— 
“The Court shall reject an bl ean for 
permission to sue as a pauper where the suit 
appears to be barred by any law.” 


5. Section 28 of the Provincial In- 
solvency Act deals with the effect of an order 
of adjudication. Section 28 (4) says: 

“All property which is acquired by or 
devolves on the insolvent after the date of 
an order of adjudication and before his dis- 
charge shal] forthwith vest in the Court or 


receiver, ‘and the provisions of sub-section (2) 


shall apply in respect thereof.” 

The effect of an order adjudicating a person 
insolvent is, he ceases to have any right 
over his properties. The whole of his pro- 
perty vests in the court or in a receiver as 
provided and shall become divisible amon 

the creditors. Sub-section (2) of Section 2 

divests him of his rights to deal with. his 
own property, the object being to prevent un- 
necessary interference with the work of the 
eared Court and realisation of the as- 
sets: of the insolvent, 


6. The short question here is whe- | 


ther the action proposed to be brought b 
the appellant is in respect of ‘Property’ hich 
he claims: to have acquired after he was: ad- 


judicated insolvent. 
7. The expression ‘property’, as de- 
fined in Section 2 (d), includes any property 
over which or the profits of which any per- 
son has a disposing power which he may 
exercise for his own benefit. In his plaint, 
the appellant referred to an agreement with 
the Ist ondent. The Ist respondent ap- 
proached the appellant, who has some ex- 
erience in the building works, and asked 
im to undertake construction of certain por- 
tions of his house which required demolition 
and reconstruction. The Ist respondent ask- 
ed him to reduce the cost of construction, 
and at the same time, to provide modern 
amenities so that the building may gét good 
rents, It is averred by the appellant that he 
gave certain ideas and advi to con- 
struct a double-storeyed modern’ type of 
building. His suggestions were accepted and 
he was asked to undertake the construction 
work, after getting the estimates ~ prepared 


* 


The agreement was that the Ist respondent 


— 
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should provide him with funds -to an’ extent 


of Rs. 78,000/- and the appellant was to buy . 


the necessary material and supervise the con- 
struction. The building was estimated to cost 
Rs. 1,24,450/-. The agreement between them 
was that the difference between the amount 
expended on the works and the amount es- 
timated should be shared equally between 
the appellant and the Ist respondent, He, 
hosts: demanded his half share which 
worked out to Rs. 25,725/-. The Ist res- 
pondent evaded to comply with the demand 
and, therefore, the appellant issued a notice 
demanding the payment and, thereafter, filed 
the application under O. 88, R. 1. In the reply 
by the Ist respondent to the notice of the ap- 
pellant, he denied that there was a such 
agreement between him and the appellant or 
that he promised to pa af daily wages to 
the Bed eer This alise agreement is 
stated to be after the appellant was adjudi- 
cated insolvent. 

8. What is now contended on behalf 
of the appellant is that the allegations in the 
plaint : would show that the appellant is 
only asking for the remuneration payable to 
him for the services rendered by him under 
the terms of an agreement and a suit for re- 
covery of wages or remuneration is not barred 
zi the provision of Sections 28 (4) and 59 
(d) of the Provincial Insolvency Act. 

9. In Sriramulu Naidu v. Andalam- 
mal, (1907) ILR 30 Mad 145, a Division 
Bench of the Madras High Court consist- 
ing of Arnold White, C. J., and Subrahmania 
Ayyar, J., held that an undischarged insol- 
‘vent has, in respect of after acquired pro- 
perty, movable and immovable, a right against 
all the world except the Official Assignee and 
may sue to recover such property if the Offi- 
cial Assignee does not intervene. 


10. In Ramarayudu v. Sitalakshma- 
mma, AIR 1987 Mad 915 Varadachariar and 
Pandurang Rao JJ., held that, in a case where 
there was a personal decree against A with 
a charge on the property held by him his 
declaration as an insolvent during thé pa 
dency of the suit did not debar him from 
filing an appeal against the decree. The 
objection raised under Section 59 of the Act 
was held to be not well founded; 

OIL In Subbaiah v. Ramasami, AIR 
1954 Mad 604 (FB), Subba Rao, J. (as he 
then was of the Madras High Court) expres- 
sed the opinion that the Act does not affect 
the capacity of the insolvent to enter into 
contracts. ~ 

* 12. Therefore, on the facts of this 
‘case, it cannot be-said that the mere claim 
Ifor remuneration or payment in terms of 
‘a contract set up by him is the ‘Property’ 
‘which he acquired as contemplated under 
sub-section (4) of Section 28 so as to divest 
him ‘of all rights. poo l 

_ 18. _ Section 59 deals with. duties and 
powers of receiver. Under clause (d) of the 


said. section, a receiver is, empowered fo. 


institute, defend or continue any suit or 


-< G. V. Rao v.. Registrar, Co-op. Socys. © .. 
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other legal proceeding relating to the pro- 

oF dis aioe There is no prohibi- 
tion for a suit being filed by an insolvent in 
respect of properties which have not vested 
in the receiver. All that is necessary is that- 
the receiver should be made a party to any 


such suit or proceeding. This is a case, as 
already noti where the receiver was also 
moved to file a suit for recovery of the sum 


claimed the insolvent under the terms of 
an alleged contract. It is only in the event 
of a decree being passed in favour of the 
undischarged insolvent that the decretal 
amount will vest in the receiver under sub- 
section (4) of Section 28. 


14. In Abdul Rahman V. Nihal 
Chand, AIR 1985 All 675 (FB), Sulaiman, 
C. J. speaking for the Full Bench, held that, 


in a case where an insolvent filed a suit for 
money lent by him after adjudication and 
where the receiver had not intervened, that 
suit cannot be thrown out on the mere ground 
that the plaintiff is an insolvent, 

15. The right of the insolvent in a 
case like this to institute a suit cannot cause 
any prejudice to the rights of the creditors 
or to the proceedings of the Official Receiver, 
for in the event of a decree ong: pana 
it is Official Receiver that would be entitl 
to execute the decree, for the ‘property’ ac- 
quired under the decree vests in the official 
Receiver under Section 28 (4). 

16. We, therefore, see no legal bar 
to a suit being filed by the appellant, an un- 
discharged insolvent, in forma pauperis, more 





‘so when the Official Receiver had declined to' | 


a his duty under clause (d) of Sec- 
on 59. $ 

17. In the result, we set aside the 
order of the Court below and allow the 


_ civil miscellaneous appeal, but in the cir- 


cumstances without costs. 
Appeal allowed. 
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SAMBASIVA RAO AND RAMA- 
CHANDRA RAJU, JJ. 

Ganugala Veerabhadra Rao, Appellant v. 
The Registrar of Co-operative Societies and 
others, Respondents. 

. Writ A ] No, 208: of 1973, D/- 
6-11-1974°. S 

(A) Andhra Pradesh Co-operative Socie- 
ties Act (1932), S. 31 — Bye-law No. 16 of 
Gudivada Co-op. arketing Society auth- 
orizing Registrar to allot seats in the Manag- 
ing Committee — Bye-law is ultra vires S. 31 
(4). W. P. No. 4593 of 1972 dt. 6-2-1973 
(AP); Reversed. 

-_ Å bye-law cannot override any provision 
made in the Act itself under which the bye- 
law is made. If that is so, the provision- 


"(Against Judgment of this Court in W. P. 
No. 4593 of 1972 D/- 6-2-1978). a 


BS/DS/A744/75/RSK 
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made in bye-law of the Society giving power 
to the Registrar to fix the number of seats in 
the Managing Committee and allot seats to 
each of the categories mentioned therein for 
the purpose of electing the members to the 
Managing Committee is contrary and repugn- 
ant to the provision contained in Section $1 
Se wherein that power is given to the Gene- 

Body. Order in W. P. No. 4598 of 1972 
D/- 6-2-1973 (A, P.) Reversed. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1970 SC 245 = 1970 Lab IC 285 10 
(1968) r Andh LT 184 = ILR (1967) page 


Pra 651 
AIR 1961 SC 4 = (1961) 1 SCR 341 ll 
N. Bhaskar Rao, for Appellant; Govt. 
Pleader, for Revenue (for Nos. 1 and 2) and 
C. Obulpathi Chowdary, (for No. 1), for 
Respondents. 


RAJU, J.:— The appellant who is an 
Individual member of the Gudivada Co- 
operative Marketing Society Ltd. hereinafter 
referred to as ‘the sone filed the writ peti- 
tion to.quash bye-law No. 16 of the Society 
and the election notification dated 8-9-1972 
issued by the Election Officer to elect the 
Board of Directors (Managing Committee) of 
the Society as per the allocation of seats 
made by the Registrar of Co-operative Socie- 
ties, Andhra Pradesh (Respondent-No. 1), 
hereinafter referred to as ‘the Registrar’ be- 
tween the Individual members and the dele- 

ates of the Agricultural Co-operative Credit 
ocieties in pursuance of the power given to 
him under the impugned 
Out of a total number of nine directors of 
the Managing Committee- the Registrar 
allotted five directors to be elected by the 
delegates of the Agricultural | Co-operative 
Credit Societies and four directors to be 
elected by the Individual Members. The 
contention in the writ petition is that bye- 
law No, 16 authorising the Registrar to make 
allotment of the seats in the Managing Com- 
mittee is ultra vires the provisions contained 
in Sections 80 and 31; of the Andhra Pra- 
desh Co-operative .Societies Act, 1964 here- 
inafter referred to as ‘the Act’. 

2. The impugned bye-law No. 16 
may be conveniently extracted here which 
is as follows :— : 

“16. Management: 


(1) Subject to such resolutions as the 
General body may from time to time pass, 


the executive: management of the affairs of. 


the society shal] vest in the Board of Direc- 
tors/Management Committee. 
Directors/Managing Committee shall consist 
of not more than... -persons as follows: 

(i) Not more than nine representatives 
elected from the category of delegates of 
Agricultural Co-op. Credit Societies includin 
large sized Co-op. Credit Societies and. 
banks affiliated to the societies and the cate- 
gory of individual members. The number 
of representatives for each category shall 
be such as may be fixed by the Registrar or 
any other subordinate authorised by him; 


G. V. Rao v..Registrar, Co-op. Socys. (Raju J.) 


bye-law No. 16.. 


The Board of. 


A. LR. 


Gi) One nominee of the Government i. e. 
the Deputy Registrar of the circle having 
jurisdiction over the society or his. nominee; 

(iii) One representative of the Co-opera- 
Se Central Bank to be nominated by the 

e ; 

The seats allotted for agricultural co-op. 
credit societies including large sized co-op. 
societies and rural banks under item 1 shall 
be filled up by election by the delegates of 
such societies from among themselves, and 
the representatives of individuals shall be 
elected by the full General Body.” | 

3. By a reading of the above bye- 
law it would appear that the Managing Com- 
mittee should not consist of more than nine 
members who have to be elected from the 
category of delegates of Agricultural Co- 
operative Credit Societies including large 
sized co-operative societies and R Ban 
affiliated to the societies and the category 


of Individual members and the Registrar or . 


any subordinate of his authorised by him 
has to fix the number of members of the 
eet i Committee to be elected and divide 
the number between the two categories, one 
category being Agricultural Co-operative Cre- 
dit Societies including large sized Co-opera- 
tive Societies and rural bank affiliated to 
those societies and the other being individual 
members of the society to be lected sepa- 
rately. In pursuance of this power it ap- 
pears that the Registrar fixed the number of 
members of the Managing - Committee at 
nine and ‘allotted five seats to be elected by 
the representatives of the Agricultural Co- 
operative Credit Societies etc. and four seats 
to be elected from among the Individual 
members by the full General Body. This 
power given to the Registrar to fix the num- 
ber of members of the Managing Committee 
and allot seats for each category to be elected 
operator is assailed by the writ petitioner, 
who is an Individual member of the Society, 
on the ground that it is opposed’ to the pro- 
visions of the Act and therefore invalid. Our 
learned brother, Obul Reddi, J. (as he then 
was) dismissed the writ petition: Hence this 
appeal by the petitioner. 


4. Under Section 180 of the Act 
power is given to the Government to make 
rules for carrying out. all or any of the pur- 
poses of the Act. In exercise of this power, 
Andhra Pradesh Co-operative Societies Rules 
1964, hereinafter referred to as ‘the 
were made. The societies formed under the 
Act are each governed by its own bye-laws. 
It is provided under Rule 4 of the Rules that 
the Registrar can frame model bye-laws for 
each class or classes of societies and, to sug- 
gest modifications thereto from time to time 
and such model bye-laws shall be adopted 
by a society with ‘such modifications, if any 
as may be suggested by the society and agre 
to. by the nona Rule 5 of the Rules says 
that the bye-laws of a society shall not be con- 
trary to the provisions: of the Act and the 
Rules and may deal with ‘or any of the 
matters specified thereunder and ‘with such 


_ 


Rules’. 


~r 
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other matters incidental to the organisation of 
the society and the management of its busi- 
ness, as may be deemed necessary by the 
society. In the rule thirty matters ars enu- 
merated in which the bye-laws may be fram- 
ed. Matter No. 28 deals with the constitution 
_ of a Magaging Committee, its duties and 
owers and the manner of election of its mem- 
ers. Bye-law No, 16 in question of the 
Society was framed under this provision. 

D. The question for consideration is 
whether bye-law No. 16 of the Society can be 
said to be contrary to the provisions of the 
Act as claimed by the appellant and there- 
fore ultra vires, We are more concerned with 
Section 31 of the Act. 

6. Section 31 so far as it is relevant 
for our purpose is as follows:— 

“31. (D The general body of a society 
shall constitute a committee in accordance 


(4) for the purpose of electing members to.a 
committee the general: body— 

(i) shall divide the number of members 
into constituencies and allot seats thereof, 
where the bye-laws so provide: 

(ii) may, in the absence of such bye- 
laws, elect from among all the members of 
the society.” 

7. Sub-section Gia Section 31 was 
subsequently introduced by the Amendment 
Act 4 of 1966. 


; Sri N. Bhaskar Rao, learned coun- 
sel for the appellant, has argued that under 
Section 31 (4) it is only the General Body 
that is empowered to divide the number of 
members into constituencies for the purpose 
of electing members to the yee Com- 
mittee and allot seats thereof an ye-law 
No. 16 of the Society authorising the Regist- 
rar to fix the number of representatives for 
each constituency is contrary to that pro- 
vision ‘and therfore invalid. We see some 
force in this ar nt of the learned counsel. 

9. In the bye-law provision is made 
for two constituencies out of the members of 
the General Body, one constituency con- 
sisting of the delegates of the Agricultural Co- 
operative Credit Societies including large siz- 
ed societies and rural banks affiliated to the 
societies to elect from among its members 
and the other consisting of the members 
of the General Body to elect from among its 
members and the other consisting of all the 
members of the General Body to elect from 
among the Individual members. The bye-law 
itself did not fix the number of members of 
the Managing Committee and allot seats to 
the two constituencies. That power of fix- 
iog the number and allotting the seats to the 
two constituencies was given by the bye-law 
to the Registrar or any subordinate authoris- 
ed by him.. ee . 

10. It is true that it is mentioned 
in sub-section (1) of Section $1 that the Gene- 
ral Body shall constttute.a committee in ac- 
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cordance with the bye-laws. When it is 
said that the General Body shall constitute a 
Committee in accordance with the bye-laws 
and entrust the m ement of the affairs 
of the society to such committee, it only 
means that the General Body has to consti- 
tute a Committee if there is a provision in 
the bye-laws for constitution of such a 
committee for the management of the affairs 
of the society. If there is provision ir the 
bye-laws for constitution of a Committee to 
manage the affairs of the society only the 
General Body can constitute it, otherwise not, 
In the bye-law, once there is a provision for 
constitution of a Committee to manage the 
affairs of the society, then the General Body 
has to take steps to constitute it by election 
by the members of the General Body, In 
what manner that election should take placa 
is again provided under sub-section (4) of. Sec- 
tion 31. If the bye-laws provide to divide 
the number of members of the.General Bod 
into constituencies and allot seats thereat 
the General Body shall do so. In the absence 
of any such provision to divide the number 
of members into constituencies in the bye- 
laws, all the members of the committee hive 
to be elected by all the members of the 
General Body. Therefore, the bye-laws can 
make provision only for the constitution of a 
Committee for the management of the affairs 
of a society and whether election of the 
members of the Committee should be either 
from among the members of the General 
Body as a whole or by dividing the General 
Body into constituencies and allotting the 
number of seats to be elected by each of the 
constituencies. If the bye-laws make provision 
for election of the members of the Committee 
by dividing the General Body into constituen- 
cies, then it is the function of the General 
Body to divide the number of members of 
the General Body into constituencies and allot 
seats to each constituency out of the toul 
number of seats of the committee to be elect- 
ed. This is the power which is given to the 
General Body under Section 31 (4) of the 
Act. If that power is given to the General 
Body under the Act can it be by framing 
a bye-law that power can be transferred to 
some other authority? That is the question for 
consideration. The Supreme Court in Co-op. 
Central Bank Ltd. v. Addl. Industrial Tribu- 
nal Andhra Pradesh, Hyderabad, AIR 1970 
SC 245 in dealing with the bye-laws fram- 
ed under the An Pradesh Co-operative 
Societies Act, 1964, said that :— 


“The bye-laws of a co-operative society 
framed in pursuance of the provisions of the 
Act cannot be held to be law or to have the 
force of law, It has no doubt been held that, 
if a statute gives power to a Government or 
other authority to make rules, the rules so 
framed have the force of statute and are to 
be deemed to be incorporated as a part of the 
statute. That Janen however, des uct 
apply to bye-laws ap ths rature that a Co- 
operative Society is empowered by the Act 
to make. The bye-laws that are contemplat- 


i 
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ed by the Act can be’ merely those which 
govern the intemal management, business or 
administration of a Society.” 
: Il. The Supreme Court in Vasanlal 
Maganbhai v. State of Bombay, AIR 1961 
SC 4 held thus:— . 

“It is now well established that the 


ower of delegation is a constituent element of ` 


egislative power as a whole and in modern 
times, when the legislatures enact laws to 
‘meet the challenge of the complex socio-econo- 
mic problems they often find it convenient 
and necessary to delegate subsidiary or an- 
cillary powers to delegates of their choice, for 
carrying out the policy laid down by their 


Acts, 

The extent to which such delegation is 
permissible is also now well settl The 
legislature cannot delegate its essential legis- 
lative function in any case. It must lay down 
the legislative policy and principle. and 
must afford guidance for carrying out the 
said policy before it delegates its subsidiary 
powers in that behalf.” 

12.'  Craies on Statute Law, seventh 
ey oe at pages 324, 325, 327 and 329 said 
t: 


“The term “bye-law” as now generally 
understood, applies to the local laws or re- 
gulations made by public bodies of a munici- 
pal kind, or concerned with local government, 
or by corporations or societies formed for 
commercial or other purposes....--.... oe 
if a bye-law is validly made it has 
the force of law within the sphere of its 
legitimate op ron A bye-law may be 
treated by the Courts as ultra vires if it 
not validly made.......... _ There are five 

in grounds on which the bye-laws may be 
ultra vires: 


oe ¢ 4 ¢ >% tg; 


and published in the manner prescribed by 
sine statute which authorises the making of 
em. 


b) that they are repugnant to the laws. 

c t they are repugnant to the 
statute under which they are made. 

'  (d) That they are uncertain. 

te) That they are unreasonable. 

A by-law may be supplementary to the 
general law, It is not bad because it deals 
with something that is not dealt with by the 
general law, but it must not alter the gene- 
ral law by making that lawful which the 

eneral law makes unlawful, or that un- 
awful which the general law makes lawful.. 
eT A ee by-laws made in pursuance 
of a statutory power must not go beyond, 
nor be repugnant to the enactment under 
ich they are made.” 


18. . Therefore, it is clear that a bye- 
law cannot validly be made to provide for 
something contrary to the one which is 
already provided by the statute under which 
the bye-lay’ is made. -Alss it is- specifically 
provided -under the rules that the Fe heal 
of a society shell not be contrary to the pto- 


virions of the Act »-4 the Rules. No doubt - 
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as provided under matter No. 28 of that Rule 
bye-laws can be made for the constitution -o 
a Managing Committee, soptcing its duties 
and powers and the manner of the election 
of its members. But those bye-laws can only 
be made gubject to the provisions contained 
in the Act and the rules. Therefore, when 
rovision is made under sub-section (4) of 
ction 81 of the Act giving power to the 
General Body to divide the number of mem- 
bers into constituencies and allot seats there- 
of. if a bye-law is made giving the power 
of allotment of seats to some authority other 
than the General Body it would be contrary 
to the provisions of .the Statute, It is true 
that it is provided in Section 31 (4) (i) that 
the General Body shall divide the number 
of members into constituencies and: allot seats 
where the bye-laws so provide, It does not 
mean that the power given to the General 
Body is subject to the bye-laws. It only 
means that the General Body should divide 
the number of members into constituencies 
and allot seats thereof if there is a provision 
in the bye-laws for division of the General 
Body into constituencies, for the 
of electing members to the Managing 
Committee. If the bye-laws do not provide 
for division of the General Body into con- 
stituencies for the purpose of electing mem- 
bers of the Managing Committee, of course 
the General Body is not given power to divide 
the number of members of the General Body 
into constituencies and allot seats. : In clause 
(ii) of Section 31 (4) of the Act, as a matter 
of fact, it is provi that in the absence of 
such bye-laws the members of the Committee 
shall be elected by the General Body as a 
whole from among all its members. Similar- 
Pee is mentioned in Section 81 (1) that the 
eral Body has to constitute the Com- 
mittee in accordance with the bye-laws. The 
significance of saying “In accordance with 
the bye-laws” has eady been discussed 
above, In this connection it is apposite to 
refer to what was said by a Bench of this 
Court. in Ramakrishna ay v. Registrar, 
Co-operative SocieHes (1666) 1 Andh LT 184. 
There; before the enactment of sub-section (4) 
of Section 31, their Lordships were consider- 
ing whether bye-law 12 of the Ramachandra- 
puram Co-operative Central Bank making a 
provision restricting the General Body as, a 
whole to elect all the members of the Manag- 
ing Committee was validly made. Their 
Lordships struck it down as being illegal and 
ultra vires on the Bare that in the absence 
of any provision then for dividing the Gene- 
ral Body into constituencies for the purpose 
of electing members to the Managing Com- 
mittee, as per Section.31 (1) of the Act which 
alone then governed the matter without sub- 
section (4) it is the General Body as a whole 


that has to elect all the members of the 
Managing Committee. While dealing with 
that matter their Lordships considered what 


is meant by “in accordance with the bye- 
laws” when it is stated in Section 31 
(1) that the General Body of a Society shall 


r 
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- constitute a committee “in accordance with 
the bye-laws”. Their Lordships observed 
thus: 


- “In fact, under Section D it is the 
General Body of the LR which shall con- 
stitute a committee and when that provision 
says that it can constitute a committee in ac- 
cordance with the bye-laws, what it provides 
is that the procedure for constituting that 
committee by the General Body shall be in 
accordance with the bye-laws. - This ge 
does not and cannot imply that the bye-law 
-itself can restrict the power of the General 
Body as such by empowering a smaller Gene- 
tal Body representing Sectional interests to 
re-elect only that sectional interest.” 

As already discussed above, a bye-law cannot 
override any provision madeinthe Act itself 
under which the bye-law is made. If that is 
so, we must hold that the provision made in 
bye-law No. 16 of the Society giving power 
to the Registrar to fix the number of seats 
in the Managing Committee and allot seats 
to each of the categories mentioned therein 
for the purpose of electing the members to 
the Managing Committee is contrary and re- 
pugnant to the provision contained in Sec- 
tion 31 (4) wherein that power is given to 
the Genera] Body. 


may be seeded while the rest may be held 
But with regard to bye-law No. 

16 with which are now concerned we do not 
ink it is one which cam be severed. What 
is provided in the by-law is that there should 
not be more than nine representatives to be 
elected from all the categories of the mem- 
bers of the General Body out of which the 
number of representatives for each category 
should be fixed by the Registrar. There is 
also provision for nominating two members 
to the Committees. If the power given to the 
Registrar for fixing the number of members 
of the Managing Committee and allot seats 
to be elected by each category of the mem- 
bers of the General Body is to be struck 
down, we do not think the remaining part 
of the bye-law is workable. In this view of 
the matter, we think the entire bye-law has 
to be struck down as invalid and repugnant 


to the provisions contained in Section 81 (4) 
of the Act. 


8-9-1972 issued by the Election Officer, res- 
pondent No. 2 is quashed, No costs, Advo- 


cate’s fee Rs. 100/-. 
i Appeal allowed. 
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Ravella Venkata Subbaiah (died), and 
others, Appellants v. ti Venkata Sub- 
baiah (died); and others, Respondents. 

Appeal No. 274 of 1969, D/- 1-7-1974". 

(A) Hindu Law — Joint family — Parti- 
tion — Preliminary decree — Alienation by 
defendant coparcener pending appeal against 
preliminary decree and before passing of final 
decree — Mesne profits — Plaintiff copar- 
cener cannot proceed against alienated pro- 
perty for recovery of mesne profits. (T. P. 
Act (1882), Sections 52, 100), (Civil P. C. 
(1908), Order 20, Rules 12, 18). 

- A coparcener who has obtained a pre- 
liminary decree for partition and a final de- 
cree against the manager or’ the members of 
the family who were found to be in posses- 
sion and enjoyment of the properties allotted 
tow his share, for profits subsequent to 
the date of the plaint, can only proceed to 
recover such amount just like any other sim- 

a money decree-holder. It cannot be said 

at a right to claim share in the profits along 
with a e in the joint family -properties 
would amount to creating a charge over the 
he ashi that would be finally allotted to 

e manager or other coparceners who are- 
in Poean subsequent to tha date of suit 
and before delivery of possession of the pro- 
D allotted to the coparceners at the final 

vision of -the properties. No charge 
can be claimed by the plaintif 
coparcenen unless the ingredients of 
Section 100 of the T. P. Act are proved and 
the plaintiff cannot proceed against the pro- 
perties purchased b ird parties ea i 
a parhtion action from the defendant-co- 
parceners, for the recovery of the subsequent 
profits. Section 52 of the Transfer of Pro- 
perty Act .has no application to such a case. 

1967 SC 1440 and AIR 1970 SC 1717 
and AIR 1923 Mad 147 and AIR 1951 Mad 
938 (FB), Relied on. (Paras 13, 14) 
een Referred: Chronological Paras 
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Movva Chandrasekhara Rao, for Ap- 
pellants; B. Anjaneyulu, (for Nos. 2 and 8) 
and N. Rama Mohan Rao, (for No. 5), for 
Respondents. 


°(Against decree ‘of Pri. Sub J., Ongole in 
I. A. No: 1495’of 1959 D/- 5-5-1968). 
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JUDGMENT:— This appeal by the 8th 
defendant in O. S. No, 74 of 1951 on the 
file of the Court of the Subordinate Judge, 
Ongole, gives rise to an interesting question of 
law, whether a opaan of a Hindu Joint 
family who has obtained a preliminary de- 
cree for partition of the family properties is 
entitled to proceed against the property 
alienated by any defendant-coparcener pend- 
ing an appeal against the ie a ecree 
and before the passing of the final decree 
for the recovery of mesne profits in respect of 
that alienated item of property. 

2. In order to appreciate the scope of 
the question, it is necessary to state briefly 
the ane and circumstances which are not 
in dispute and which lie in a short compass; 
Raghavaiah and Venkata Subbaiah, sons of 
P. Sriramulu, instituted a suit for partition 
and separate possession of their half share in 
the plaint ‘A’ and ‘B’ schedule properties 
and for accounts relating to future profits and 
rents, against their brother Gopalam (Ist de 
fendant) and Panduranga Rao, the son and 
Bhramaramba, the widow of their late elder 
brother Adinarayana Rao, Muddana Chen- 
churamayya, the cultivating tenant of item 4 
of the plaint ‘A’ schedule. The preliminary 
decree for partition was a direction to ac- 
count in regard to rents and profits for the 
period subsequent to the date of suit, was 

assed by the Court of the Subordinate 
fides Ongole on October 21, 1952, 

3. On August 4, 1953, plaintiffs 1 
and 2 settled on Bommaraju Annapurnamma, 
the foster daughter of the 2nd plaintiff, under 
a registered: settlement deed, undivided Ac. 
0-50 cents of land in item No. 4, Ac. O-20 
cents in items 1 and 8 of the plaint ‘A’ sche- 
dule. She was therefore brought on record 
as the 3rd plaintiff. 


4, Aggrieved by the decision of the 
trial Court, the defendants 2 and 8 preferred 
A. S. No. 192 of 1958 in the High Court. 
During the pecceney of the appeal i. e., on 
January, 7, 1955, Raghavaiah, the Ist plain- 
tiff died unmarried and issueless. Except the 
Ac. O-25 cents of land in items 4 and 10 
cents in items 1 and 3 which were settled 
under the settlement deed in favour of the 
3rd plaintiff, the deceased Ist plaintiff's ia- 
terest in other items of the plaint schedule 
properties devolved equally on his two sur- 
viving brothers, namely Venkata Subbaiah and 
Gopalam. The Ist defendant (Gopalam) also 

assed away on January 31, 1955 leaving 
Behind his sons and widow who were subse- 
uently brought on record as defendants 5, 
o and 7 respectively. The 6th defendant 
also died in the year 1956 unmarried and is- 
sueless as a result of which his interest de- 
volved upon his mother, the 7th defendant. 
The 2nd defendant sold his father Adinara- 
yana’s 1/4th share in item No. 4 of — the 
laint ‘A’ schedule to one Ravella Venkata 
ubbaiah under a registered sale deed on 
February’ 16, 1956. He was thereupon ad- 
ded as defendant No. 8 and as 5th respondent 
in A, S. No. 192 of 1958. On November 
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18, 1958, A. S. No. 192 of 1953 was dismissed 


the High Court. Plaintiffs 2 and 3 have 


iled I. A. No, 1495 of 1959 for the passing 
of a final decree for mesne profits attribut- 
able to their share in item No. 4 of the plaint 
‘A’ Schedule for a period of four years, viz. 
1949-50 to 1952-53. Defendants 2 to 5, 7 and 
8 are the respondents in that application. 
The Ist respondent became ex parte. The 
2nd respondent did not file any counter, Res- 
Rasa No. 3 (4th defendant) who was the 
ee of item 4 under a registered lease deed 
executed by Adinarayana, the then manager 
of the joint family on 5-7-1945 for a period 
of 10 years, the rent payable being 10% can- 
dies of Molakolukulu paddy in kind valued 
at Rs. 1000/-, pleaded that he paid the 
maktha to defendants 2 and 8, the legal re- 
resentatives of late Adinarayana, the lessor. 
espondents 4 and 5 dained. pro rata mesne 
protits in respect of their shares. The 6th res- 
pondent (defendant No. 8), the alienee com 
tended that he is not liable to any profits 
for the period prior to the date of his pur- 
chase, i. e. 16-2-1956, in respect of the 
item purchased by him, nor the alienated 

item of property can be proceeded against. 
5. The trial court framed as many as 

six points for determination. 


6. The petitioners examined P. Ws. 1 
and 2 and Marked Ex. A-1,.a certified copy 
of the lease deed executed by late Adinara- 
yana in favour of the tenant (respondent 
No. 3) in support of their claim whereas the 
respondents examined R. Ws. 1 and 2 and 
filed Exs, B. 1 to B. 9 in support of their 
version. 

7. The court belowona_ considera- 
tion of the evidence on record, found that 
the 2nd petitioner (3rd plaintiff) is not entitled 
to recover any amount by way of mesne pro- 
fits, that the 2nd plaintiff is entitled to re- 
cover 3/8th share out of the profits in res- 


-pect of item No. 4, that the claim of the peti- 


tioners for profits in so far as for the year 
1949-50 is concerned is untenable, that the 
amount payable for the three years 1950-51, 
1951-52 and 1952-53 together with interest 
is Rs. 8160.88 paise, that the 4th defen- 
dant, the cultivating’ tenant, who paid the 
rent to the defendants 2 and 3 for the years 
in question is not liable for any profits from 
item No. 4 and the remedy of the 2nd plain- 
tiff is only to proceed against the defendants 
2 and 3 and their alienee, the 8th defendant, 
subject to the condition that 8th defendant’s 
liability is restricted to 1/8th share of the 
amount due which corresponds to the inter- 
est acquired by him from the 2nd defendant 
in item No. 4 and that the 2nd plaintiff is 
entitled to recover from out of the proper 
Dura by the 8th defendant, The 8 
efendant is made liable for the profits on 
the ground that he purchased. thè property 
from the 2nd defendant during the pendency 
of the appeal and his alienation is fit by lis 
pendens. The lower court further held that 
the 2nd plaintiff is entitled to recover the 
profits from and out of the property purchased 
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by the 8th defendant. Hence this appeal. 

8. The principal contention of Sri M. 
Chandrasekhara Rao, the learned counsel for 
the appellant, is that the liability of a co- 

arcener against whom a preliminary decree 
or partition of the joint family properties 
has beep obtained, in dl of the profits 
subsequently realised by him is personal and 
the properties ultimately allotted to his share 
cannot be proceeded against unless a charge 
has been created by operation of law as con- 
apara by Section 100 of the Transfer 
of Property Act and the appellant, who 
is an alienee from the 2nd defendant, was not 
in possession and enjoyment of the profits 
during those years and the alienated property 
no longer belonged to’ the 2nd defendant 
and hence, it cannot be proceeded against 
for the recovery of the profits due and pay- 
able by the 2nd defendant. 

9. This claim of the appellant is re- 
sisted by Mr. Anjaneyulu the learned coun- 
sel for the contesting respondents 2 and 8, 
ES inter alia that iù a case where 
Section 52 of the Transfer of Property Act 
applies, Section 100 of that Act has no ap- 
plication and that the decree-holders have 
an implied charge over the shares of the other 
coparceners to enable them to recover sub- 
sequent profits as the claim for subsequent 
profits would go along with their right to 
share the suit properties. l 

10. In order to appreciate the scope 
of the respective contentions of the counse 
it is necessary to examine the nature and 
character of the liability of the defendants- 
A relating to the claim of a plain- 
ift-decree holder for subsequent profits in 
a partition action, 

Il. It is well-settled that as long as 
the joint Hindu family continues, every copar- 
cener is entitled to joint possession and en- 
joyment of the coparcenary property as there 
is community of interest and unity of posses- 
sion between all the members of the Family. 
No individual member of the family can pre- 
dicate of the joint and amdivided property 
that he has a certain sharé,. But, however, 
the severence in status of the joint family 
can be brought about by an unmistakable 
manifestation of intention of ‘any membér of 
the coparcenery to be divided. There need 
not be a division of the properties by metes 
and bounds. The institution of a suit for 
sala ee dpe pees to an Ta 
tion by the party who see ition, to hi 
coparceners of his AE E dee for se- 
paration from the family. Where the suit for 
partition of'a joint family property is de- 
creed, the date.of severence of the plaintiff 
until the contrary is proved, would be the 
date of institution of the suit. Hence the 
status of a Hindu Joint family would be dis- 

ted the moment a swit for partition is fil- 

by one of the coparceners. From the date 
on which the suit ere was a 
the members of the du Joint family wo 
hold the family property as tenants-in-vommon 
or co-owners. `> . l ; 


Eg to the share of the alienor, tLe 
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12. 7 FT of. Ei oo that the 
peny j ecree obtain a coparcener 
of a Hindu joint family wo not amount 
to a decree for subsequent profits. The 
subsequent profits have to be determined 
either by a separate application under order 
20, R. 12 C. P. C. or by an independent suit. 
Unless and until the subsequent profits have 
been ascertained by the Court after due and 
roper enquiry, there can be no decree in 
at regard A Hindu coparcener is entitl- 
ed to alienate his interest in the joint family 
properties to third parties, However, the 
alienee of an undivided share of a coparcener 
has to work out his rights as he cannot get 
possession of the property purchased by him 
it being undefined and undivided interest of a 
coparcener. The Coparceners right to 
alienate his share of the joint family property 
is in no way affected by the institution of a 
suit for partition by one of the coparceners. 
In other words, any defendant-coparcener, in 
a partition action can certainly alienate his 
share of the joint family property to third par- 
ties and create valid righty in them. Even 


subsequent to the passing of the preliminary 
decree in a partition action, the defendants- 
coparceners would certainly be entitled -to 


alienate their interests or shares in the famil 
properties. There is no rule of law whic 
prohibits or obstructs any defendant-coparce- 
ner in a partition action from alienating his 
undivided and undefined share or interest in 
the joint family properties, . ` 

18. The preliminary decree fixes the 
shares of the several sharers and furnishes a 
basis for the actual division of the family pro- 
erties by metes and bounds: Even after 
e passing of a preliminary decree, a partition 
suit is still a pending suit. The rights of the 
paus and the equities arising between them 
ave to be adjusted as on the date of the final 
decree. Before effecting an equitable final 
partition of the family properties, several 
matters such as the realisation of common 
o rE discharge of common liabi- 
lities, the ibution of the profits from the 
properties realised subsequent to the date of 
the plaint, the allotment. of alienated proper- 
otment 
or -any other properties improved by 

a sharer to his share, the grant of owelty, 
the provision of maintenance to parties en- 
titled thereto, etc., have to be considered and 
determined by the Court. Hence, one of the 
important matters to be determined by the 
Court at the time of the passing of the final 
decree is the division and distribution of sub- 


sequent profits realised from the family pro- 
sharers. The 


perties amongst the. several 

plaintiff ad therefore, be entitled to 
claim an account of the profits accrued to his 
share from the manager or any member of 
the coparcenery who was in possession and 
enjoyment of the properties subsequent to 


- the date of the plaint. Where a plaintiff- 
decree-holder intends to recover subsequent 


profits either pending the suit or appeal, it is 
open to him to obtain appropriate orders 
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directing payment or deposit of the probable 
and ppro profits, from the Court con- 
cerned and safeguard his interests, Until and 
unless the- determination or ascertainment of 
the profits in accordance with law has been 
made by the Court, the plaintiff-decree-holder 
cannot proceed to recover such profits from 
the other defendants-coparceners who were 
found to be in possession and enjoyment of 
the properties in which he has got a share. 
The liability of the manager or any member 
of the Hindu Joint family who was in posses- 
sion and enjoyment of the properties to ac- 
count for the profits subsequent to the date 
of institution of the partition suit must, in 
the circumstances, be held to be only personal, 
as he cannot be proceeded against for the re- 
covery of such profits unless and until they are 
ascertained and quantified in the form of a 
decree obtained in accordance with law. A 
coparcener of a Hindu Joint family who has 
obtained a preliminary decree for partition of 
the properties and a final decree against the 
manage or the members of the family who 
were found to be in possession and enjoyment 
of the family properties allotted towards his 
Share, for profits subsequent to the date of 
the plaint, can only proceed to recover such 
amount just like any other simple money de- 
cree-holder. He can only proceed against the 
ee perso or attach and 

ring to sale the properties belongi g to them. 
He stands in the position of a simple money 
decrée-holder, and cannot equate himself to 
a secured creditor as a money decree-holder. 
Just as a simple money decree-holder cannot 
claim to have a charge over the properties 
of the judgment-debtor unless a charge is 
created in the decree itself, a coparcener who 
has obtained a final decree for subsequent 

rofits cannot be considered to be a person 
perties of the 








y attach- 
ment and sale of the properties of the defen- 
dant coparceners or to pro against them 
personally, i 


14, Section 52 of.the Transfer of Pro- 
perty Act which is sought to be relied upon 
y the respondents-decree-holders in support 
of their contention that the right to recover 
subsequent profits is also a subject-matter of 
the suit and therefore subsequent alienation 
of the property. allotted to the defendants- 
coparceners is hit by the doctrine of lis pen- 
dens, has no peer to the case on hand. 
Section 52. Transfer of Property Act only 
indicates the doctrine of lis pendens. As ruled 


by the Supreme Court in Samarendra Nath 
‘Sinha v. Krishna Kumar Nag AIR 1967 SC 


under this doctrine is bound by the result of 


bind the person deri is right, title and 
interest from or through him:.... TA is trae 


v. Pydipati: Venkata (Kondaiah J.) : 


.. -the purchaser pendente lite © 


that Section 52, strictly speaking, does not 
apply to involuntary alienations such as court 
es but it is well established that the 
principles of lis dens applies io such 
alienation (see Nilkant v. Suresh Chunder 
(1885) 12 Ind App 171 and (1897) 24 Ind 
App 170 (PC)).” 
The recent decision of the Supreme Court 
in Kedar Nath v, Sheonaraip, (AIR 1970 SC 
1717 at p. 1721) wherein the scope and ap- 
oe of Neri i F. P. iu to cases of 
attachment ore judgment of property in- 
volved in a proceeiiag fell for consideration, 
es noticed. The learned Chief Justice 
j pe priv speaking for the Court, re- 
pe the contention that the doctrine of lis 
pendens cannot be applied to a case where 
the propery has been attached before judg- 
ment. The learned Judge observed thus:— . 


“If the property was acquired péndente 
lite, the acquirer is bound by the decree ul- 
timately obtained in the oie agence gee 
at the time of acquisition. This t is not 
avoided, by reason of the earlier attachment. 
Attachment of property is only effective in 
preventing alienation but it is not intended 
to create any title to the property. On the 
other hand, section 52 places'a complete em- 
bargo on transfer of immovable property 
right to which is directly and specifi in 
ae in a pending. litigation. Therefore 
e attachment was in tive against the 
Authority for this clear position is 
but if one is desired it will 


doctrine, 


hardly necessary 
be found in Moti Lal v. Karrab-ul-din, (1897) 


24 Ind App 170 (PC).” . 
Section 52, therefore, has no application to 
the case on hand. It does not affect the 
rights of a bona fide purchaser of the pro- 
perty pending a p e ane 
of a final decree in a partition action institut- 
ed by a member of a Hindu Joint family. 
The plaintiff, in a partition action, is o 
entitled to have an account of the profits 
proved to have been enjoyed by the defen- 
t-manager or any other co er im 
possession and such profits are treated as ap- 
purtenances and accretions to the right te 
claim his share: See Ramaswami Afyar v. 
Subrahmania Aiyar, ATR 1923 Mad 147. I 
may conveniently refer in this context to the 
decision of a Full Bench of the Madras High 
Court in Babhuru Basavayya v. Babburu 
Guruvayya, (1951) 2 Mad Lf 176 at p. 180 = 
(AIR 1951 Mad 938 at p. 942) (FB) where the 


effect 7 a preliminary decree Pi ” parti- 
tion of joint family properties an e scope 
of prelimi decree have been considered. 


The Full Bench observed thus: 


“The profits accruing from the common 
properties pending a for ition 
the properties themselves, are liable to be par- 
ee ee eee 
a itic prayer eo t for an acco 
of such profits and a division thereof. The 
right to an account of such profits is implicit 
in the right to a-share in the common pro- 
perties and both rights have to be wo 


AIR. 
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out and provided for in the final decree for 
partition. A suit for partition by a member 
of a joint Hindu Family is substantially a 
suit for an account of the joint family pro- 
perties on the date of the suit as well as all 
the profits received by the manager since 
that date, so that the profits should also be 
divided and his proper share given to him. 
The decision of Jagadisan, J. in Ponnuswaml 
v. Santhappa, ( 1968 Mad 171 at p. 174), 
on which strong reliance has been placed 
the respondents, is also to the same effect an 
it does not in any way advance the plea of 
the respondents. Therein the learned Judge 
observed thus: 


-= “The mesne profits accruing from the 
roperties forming the subject-matter of the 
ivision and referable to the properties which 

are eveptually allotted to the share of the 
successful plaintiff, formed part and parcel of 
the corpus itself and are as much in the 
hotchpot as the lands themselves.” 
This observation is only consistent with the 
view expressed by the Full Bench of the 
Madras High Court in Babburu Basavayya’s 
case (AIR 1951 Mad 938) (cited supra). The 
right of the plaintiff-coparcener to claim an 
account of the profits realised by the mana- 
per or any other defendant-coparcener of the 
amily subsequent to the date of-the suit is 
not in dispute. The persons who were in 
possession and enjoyment of. the pro- 
perties have to account for the profits re- 
alised by them during the period subsequent 
to the date of the plaint and before delivery 
of possession of the Popes allotted to the 
other coparceners. member of a coparcen- 
ary is entitled to a share in the profits ac 
crued from the family properties just like 
the very properties themselves which -are 
Hable to be partitioned under the final de- 
cree. However it cannot be said that such 
a right to claim share in the profits along 
with a s in the joint family properties 
would amount to creating a charge over the 
properties that would be finally allotted to 
the manager or other coparceners who are 
in possession of the family properties subse- 
uent to the date of plaint and before the 
elivery of possession of the | roperties - allott- 
ed to the coparceners at the final division of 
the properties. No charge can be iaa th 
the plaintiff-decree holder unless the in - 
ents of Section 100 of the Transfer of Pro- 
perty Act have been proved. Under Sec. 100 
T. P. Act a charge on immovable property 
for payment of sae by one person to an- 
other can be created: by act of parties or 
eration of law. To put it differently, no 
charge can be created except in the manner 
provided under Section 100. The parties 
„may agree to have ‘and’ create a charge on 
the immovable property helongmg to one of 
them as security for payment of money by 
one to the other. Such charge can also be 
created by operation of law. the case on 
hand, admittedly there is no charge created 
by act of ies. Jt therefore remains to 
s¢en whether a charge has been created. by 
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operation of law, Unless a charge as con 
templated by Section 100 has been created, 
the plaintiffs cannot proceed against the pro- 
pertes purchased by third ies 

a partition action from the defendant-coparce- 
ners, for the recovery of the subsequent pro- 
fits. Section 52 of the Transfer o pele pated 
Act as painted out earlier, does not apply to 


the case on hand, In any event, I am of the, 


view that the ae cannot a to set 
a charge over the property which was so 
by the defendants 2 and 3 to the ap 


Nant’ 
herein, The liability of the 2nd d at te 
account for the profits realised by him from 


item No. 4 which was in his possession during ` 


the relevant period is not in dispute. But 
the real controversy is with regar : to the 
nature and character of such liability. Such 
liability to account for profits is only personal 
and it shall not run with the property. Hence, 
I find that no charge on the property sold by 
the 2nd defendant to the appellant pending 
the partition suit has been created by opera- 
re of law, for the recovery of subsequent 
protits. 


15. That apart, no ee will bg 
caused to the plaintiffs decree- 
instant case, as the defendants 2 and 8 have 
allowed the decree passed against them to 
become final for no see pes has been preferred 
by them. The profits may as well be re- 
covered from the defendants 2 and 3. Such 
course is not only lawful but just and proper 
in view of the finding of the lower Court 
that the 4th defendant who is the cultivating 
tenant of item No. 4 ing the relevant 
riod has in fact paid the maktha to the 
efendants 2 and 8. 


16. True, as submitted by the coun- 
sel for the contesting respondents that the 
right to claim subsequent profits is appurten- 
ant to the right -to a share in the y pro- 
perties, But, however, his further submission 
that they can, therefore, proceed against the 
property whatever it is, for the realisation of 

e subsequent profits cannot be acceded to. 
An ‘appurtenant right’ in the context means 
nothing but a right to receive, in addition to 
the share in the property, the profits from 
such share but it does not amount to a charge 
satisfied Har’ a a agian dicta 
sa no e on the property ~ 
chased by the appellant to subseniect 
profits is: created in the preliminary decree cr 
in the decree which the family 

operties have been allotted to the different 
aires In any event no gharge as contem- 

ted by Section 100 of the T. P. Act ha: 

een created on the property purchased by 
the appellant herem. 


17. For all the reasons stated, my 
answer to the question is in the negative 
and = ghee of the ‘appellant, as the liabi- 


property subsequent to the mstitution 


of the partition suit, to account for the P 
t 


fits realised by him is ovly personalan 


olders in the . 


a 
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does not go along with the property that 
would be allotted to his’share in the: final 
partition. JI may add that M. Krishna Rao 
J. also expressed the same view in A. S. No. 
170 of 1969 D/- 10-5-71. Therein the learned 
Judge held that the claim for the profits is 
a simple money claim dirceted personally 
against those who received the profits and it 
did not relate to any dispute as to title to 
any immovable property. 


18. The decision of the Supreme 
Court in Swaminatha Odayar v. Official Re- 
ceiver of West Tanjore, 1957 SCJ 501 = 
Sei 1957 SC 577), on which strong reliance 

as been placed by the contesting respon- 
dents herein, is distinguishable on facts. That 
was a case where owelty was awarded to a 
member at the final partition, for equalization 
of the shares on excess allotment of immovable 
roperties to another member of the joint 
amily. Jt was held that such a provision for 
owelty created a charge or lien on the land 
taken under the partition. It was a case of 
maintenance decree-holder obtaining a charge 
in the decree itself. As pointed out earlier. 
the t of owelty is one of the matters 
which has to be considered and decided by 
the Court before effecting final partition of 
the properties. Hence, that case does not 
lend support to the plea of the respondents. 

19. In the result, the -appeal is al 
lowed with costs throughout. 

Appeal allowed. 
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ALLADI KUPPUSWAMI AND 
LAKSHMAIAH, JJ. 

The Oriental Fire & General Insur- 
ance Company Ltd. and another, Appel- 
lants v. Union of India, Respondent. ` 

Appeal No.-520 of 1970, D/- 15-2- 
1974.* 

_ (A) Workmen’s Compensation Act 
(1923), S. 2 (1) (n) and Sch. D, Cl. (i) — 
‘Workman’ — Lorry driver, cleaner and 
hamalis are ‘workmen’ within meani 
of Act. (Para 


(B) Motor Vehicles Act (1939), Ss. 
110-F and 110 — Claims Tribunal Bar 
of jurisdiction of civil court. 


The claims referred to in Sec. 110 
are applicable only to cases of claims 
against the owner or the driver of the 
motor vehicle or the insurer as the case 
may be and not as against strangers. The 
proper forum for adjudicating a claim 
against strangers is a civil court. The 
durisdiction.of the Civil Court in such a 
case is not barred by Sec. 110-F. 

| (Para 10) 


“(Against decree of Sub J., Adoni, in 
O. S. No. 4 of 1967, D/- 24-12-1969.) 
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(C) Motor Vehicles Act (1939), S. 
110-F — Claim for compensation — Bar 
of jurisdiction — Section does not bar 
remedy under Workmen’s Compensation 
Act. (Workmen’s Compensation Act 
(1923), S. 19 (2}). 

The, tribunals under the Motor Vehi- 
cles Act and the Workmen’s Compensa- 
tion Act have concurrent jurisdiction. 
The option lies with the claimant to 
choose the one or the other tribunal Of 
course. if the workman chooses a parti- 
cular tribunal it will not be open to him 
to choose. the other one. AIR 1970 Andh 
Pra 124, Followed. (Para 12) 

(D) Workmen’s Compensation: Act 
(1923), Ss. 13, 19 (2) — Remedy against 
stranger — Death of workman, a lorry 
driver, on account of accident arising out 
of negligence of railway — Insurer of 
lorry depositing compensation under Act 
can maintain suit against railway for in- 
demnity. 

The case falls under the first part of 
S. 13 (1). There is no machinery under 
the Act to enforce the liability, The 
question as to whether a stranger is liable 
to indemnify the person who has deposit- 
ed the compensation is not a question 
which is by or under the Act to be decid- 
ed or dealt with by the Commissioner. 
Hence the contention that the jurisdiction 
of the Civil Court to entertain the suit is 
barred by S. 19 (2) is without substance. 
AIR 1967 Mad 318, Relied on; AIR 1946 
Mad 113, Distinguished. l 

(Paras 13, 14, 16) 


Cases Referred: Chronological Paras 
AIR 1970 Andh Pra 124 = 1970 ACJ a 


AIR 1967 Mad 318 = (1966) 2 Mad LJ nee 
AIR 1948 Mad 113 = (1945) 2 Mad LJ oe 


M. Sankara Rao and S. Mohan Rao, 
for Appellants: A. Raghuveer, Standing 
Counsel, for Respondents. 


ALLADI .KUPPUSWAML, J.:— The 
facts and circumstances which gave rise 
to this appeal have been. stated in our 
judgment in A. 5. No. 519 of 1970. For 


the purpose of convenience they may be 
briefly repeated. : 
2. On 20th January, 1962 there- 


was a collision between a goods train and 
a lorry belonging to the second plaintiff 
in O. S, 4 of 1967, Sub-Court, Adoni. The 
lorry was insured with the first plaintiff. 
The case of the plaintiff is that the lorry 
was crossing a railway gate when it was 
struck by a goods train. The lorry was 
damaged and the driver of the lorry and 
its cleaner and one of the coolies who 
were in the lorry died as a result'of the 
injuries sustained during the accident. 


Another coolie who was in the lorry has- 


“e 
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lost his right arm and two other coolies 
received minor injuries, The case of the 
plaintiffs is that the accident was a re- 
sult of the negligence of the employees 
of the railway. They also stated that a 
sum of Rs. 3,500 had been deposited be- 
fore the Commissioner for Workmen’s 
Compensation: under the provisions of 
the Workmen’s Compensation Act in re- 
gard to the claim preferred by the legal 
representatives of the lorry driver. Ano- 
ther amount of Rs. 1,500 was deposited 
in regard to the claim of the legal repre- 
sentative of the coolie and Rs, 1,800 in 
regard to the claim of the legal repre- 
sentatives of the cleaner and a sum of 
Rs. 1587-60 regarding the claim’ of the 
injured persons. In the plaint, the plain- 
tiffs claimed that they are entitled to the 
recovery of these sums also together 
with interest thereon. 


3. The court below held that the © 


accident was due to the negligence of the 
employees of the railway and the plain- 
tiffs were entitled to a decree for a sum 
of Rs. 14,000 for the damages sustained 
to the lorry. It however, negatived the 
claim regarding the amounts deposited 
before the Commissioner for Workmen’s 
Compensation. 


Å. This appeal is preferred by the 
plaintiffs against the dismissal of the suit 
in so far as it relates to the claim for re- 
covery of the amounts of compensation 
deposited before the Commissioner for 
Workmen’s Compensation. 


5. The amounts in question were 
deposited in the following circumstances. 
The legal representatives. of the cleaner 
and the deceased coolie made a claim 
under the Workmen’s: Compensation Act 
on 13-12-1962 and the legal .representa-~ 
‘tives of the driver made a claim on 
16-12-1962. The injured: coolies made 
their claims a little later. ‘The claims 
were made against the owner, the second 
plaintiff, but as the second plaintiff had 
insured his lorry with the first plaintiff, 
against third party risk, : the Insurance 
Company applied to the Commissioner to 
be impleaded as party and deposited the 
aforesaid amounts of compensation. The 
payments of compensations are proved 
by Exs. A-43 and A-19 to A-21. Hence 
there can be no doubt- that these amounts 
were deposited’ before the Commissioner. 


6. The court below however, dis- 
missed the suit in regard to these amounts 
on the ground that there is nothing to 
show that the Commissioner had conduct- 
ed any enquiry as contemplated by the 
Act to see whether the amounts which 
were deposited were in accordance with 
the provisions of Section 4 of the Act. 
Unless it was proved that there was a 
duty cast upon the employer to pay those 
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amounts, the Insurance Company cannot 
have any right to reimbursement by 
merely paying some amounts before any 
regular enquiry is made, That apart, the 
material before the court does not prove 
that the persons who died and whose 
heirs were paid the compensation were 
workmen as defined by Section 2 (D (n) 
of the Act and that they were working 
at the place mentioned in Schedule IJ, 
clause XXV of the Act. In the absence 
of details as to the nature of employment, 
the place where the accident took place 
being within the precincts as postulated 
by Schedule IJ, Clause 25, it is difficult 
to hold whether the provisions of the 
Workmen’s Compensation Act could be 
invoked. 


Ta We find it dificult to agree 
with the above reasoning and conclusion 
of the court below. Under Section 3 of 
the Workmen’s Compensation Act if per- 
sonal injury is caused to a workman by 
accident arising out of and in the course 
of his employment, his employer shall 
be liable to pay compensation in accord- 
ance with the provisions of this chapter. 
The proviso says that the employer shall 
not be so liable (a) in respect of an injury 
which does not result in the total or par- 
tial disablement of the workman for a 
period exceeding three days and (b) in 
respect of injury not resulting in death 
caused by an accident which is directly 
attributable to certain causes mentioned 
in that proviso. It is not the case of the 
respondents that this is covered by Pro- 
visos (a) and (b) of Section 3 of the Act. 
Hence, the employer, -that is, the second 
plaintiff: would be lable to pay compen- 
sation in accordance with the provisions 
of the Act. It is seen from the section 
that the liability is absolute and does not 
depend upon any negligence on the part 
of the employer. The only conditions 
that are to be satisfied are that the injury 
must be caused to a’ workman and the 
accident must'arise out of and. in the 
course of his employment. ‘Workman’ is 
defined as a person other than a person 
whose’ employment is ofia ‘casual: nature 
and who is employed otherwise than for 


the purpose of the employer’s trade or 


business, who is employed on monthly 
wages not exceeding five hundred rupees, 
in any such capacity as is specified in 
Schedule II. (Vide Section 2 (1) (n) of 
the Act). Schedule IJ gives a list of per- 
sons who: are included in the definition 
of ‘workman’, It is .sufficient. to consider 
Item 1 which says that any one who is 
employed, otherwise than in a clerical 
capacity or on a railway, in connection 


_with the operation or maintenance of a 


lift or a vehicle propelled by steam or 
other. mechanical power or, by electricity 
or in connection with the loading or un- 
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loading of any such vehicle is a work- 
man, The driver, the cleaner and the 
Hamalis would therefore, be ‘workman’ 


within the meaning of the Act. When an 
application is made under the Workmen’s 
Compensation Act and it is ordered, it 
must be presumed that the Commissioner 
who is the authority concerned was satis- 
fied that all the provisions of the Act 
have been complied with in the matter 
of awar compensation. Unless he is 
satisfied that the claimant before him 
is a workman and the accident arose out 
of and in the course of his employment, 
he cannot entertain the claim for pay- 
ment of compensation. Section 4 of the 
Act provides how the amount of compen- 
sation is to be computed. Section 4-A 
provides for the payment of compensation 
and the penalty for default. Section 8 
provides for the deposit of compensation 
before the Commissioner, as also to the 
distribution of compensation by the Com- 
missioner. Section 10 provides how the 
Commissioner thas to deal with a claim 
for compensation. If the employer dis- 
claims liability, Section 10-A provides for 
enquiry by the Commissioner. Section 
22-A enables the Commissioner to require 
the employer to make a further deposit 
if the compensation deposited is imsuffi- 
cient. Section 23 gives the Commissioner 
certain powers of a Civil Court. Sec. 24 
deals with appearance of parties and 
Section 25 provides for the recording of 
the evidence. Section 30 provides for ap- 
peals to the High Court from the orders 
awarding compensation or disallowing a 
claim in certain cases. It is thus seen 
that a procedure is prescribed for deter- 
mining and payment of.compensation to 
the injured workman by the employer 
under the Workmen’s Compensation Act. 
If, orders have been passed regarding 
payment of compensation and the amount 
has been deposited, it must be presumed 
that all the conditions laid down in the 
Act are satisfied, including the fact that 
the Commissioner was satisfied that the 
injured were ‘workmen’ within the mean- 
ing of the Act and that the accident arose 
out of and in the course of his employ- 
ment. The court below therefore, erred 
in holding that there is nothing to show 
that the Commissioner conducted the en- 
quiry as contemplated by the Act or that 
the persons who died or injured were 
workmen within the meaning’ of the Act 
or they were working in the place men- 
tioned in Schedule II, Clause 25 of the 
Act. 


- $, It is true that the respondent- 
railway was not a party to those proceed- 
ings and is not bound by those proceed- 
ings. It is therefore, open to the respon- 
dent in the suit to dispute the fact that 
the persons who died or injured were 
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‘workmen’ and that there was any liabi- 
lity on the part of the owner under the 
Workmen’s Compensation Act. Apart 
from stating that there is no privity of 
contract between the Insurance Company 
and the respondent and hence the suit is 
not maintainable, we do not find any- 
thing in the written statement to suggest 
that the respondent disputed that the in- 
jured were ‘workmen’ within the mean- 
ing of the Act or entitled to compensa- 
tion under the Act. 


9. The learned counsel for the res- 
pondent argued that the Civil Court had 
no jurisdiction to entertain the suit, This 
contention was not raised in the written 
statement and there is no issue regarding 
the jurisdiction nor is there any conside- 
ration of such question in the judgment 
of the court below. It has however, been 
submitted that as the point raised relates 
to jurisdiction, the respondent may be 
permitted to urge.it before us for the 
first time in support of the dismissal of 
the suit. 


10. The contention is that the suit 
is barred by reason of the provisions of 
the Motor Vehicles Act. Under Sec. 110 
of the Motor Vehicles Act a State Gov- 
ernment may, by notification in the Offi- 
cial Gazette, constitute one or more 
Motor Accidents Claims Tribunals (here- 
inafter referred to as Claims Tribunals) 
for such area as may be specified in the 
notification for the purpose of adjudicat- 
ing upon claims for compensation in res- 
pect of accidents involving the death of, 
or bodily injury to, persons arising out 
of the use of motor vehicles. Section 
110-B provides that the Tribunal shall 
after holding an enquiry make-an award 
determining the amount of compensation. 
Section 110-D provides for appeal to the 
High Court from the award of a Claims 
Tribunal. Section 110-F provides that 
where any Claims Tribunal has been con- 
stituted for any area, no Civil Court 
shall have jurisdiction to entertain any 
question relating to any claim for com- 
pensation which may be adjudicated up- 
on by the Claims Tribunal for thet area. 
Tt is argued that the'claim of the plain- 
tiffs is a claim for compensation in res- 
pect of an accident involving the death 
of or bodily injury to persons arising out 
of the’ use of motor vehicles within the 
meaning of Section 110. Hence such a 
claim is within the jurisdiction of the 
Claims Tribunal constituted under the 
Motor Vehicles Act and the jurisdiction 
of the Civil Court to entertain any ques- 
tion relating to any claim for such com- 


pensation is barred under Section 110-F 


of the Act. This contention appears to be 
attractive at first sight, but on closer 
scrutiny, we do not find it acceptable. It 
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is true that the jurisdiction of the Claims 
Tribunal under Section 110 is stated to 


be to adjudicate upon claims in respect- 


of accidents involving the death, of or 
bodily injury to, persons arising out . of 
the use.of motor vehicles. It is therefore 


submitted that it would include a claim . 


against any person provided that the acci- 
dent arose out of the use of a motor vehi- 
cle, But if we have regard to the scheme 
of the Act and the context in which Sec- 
tion 110 appears, it is clear that the claim 
referred to in the section can have refer- 
ence only to claims against the owner or 
the driver of the- motor vehicle concern- 
ed in the accident. It could not have been 
the intention of the framers of the Act 
to include claim against other persons as 
well. The Motor Vehicles Act is an Act 
to consolidate and amend the law relating 
to motor vehicles, This section occurs in 
the chapter dealing with ‘ insurance - of 
motor vehicles against third party risks. 
The object behind this section is to pro- 
vide for a speedy and effective machi- 
nery for persons injured in accidents 
’ arising out of the use of the motor vehi- 
cles against the owners and drivers and 


insurers of motor vehicles. To accept the - 


contention of the learned counsel for the 
respondent that it would include claims 
against all persons, would lead, in - our 
view, to consequences which were never 
contemplated by the framers of the Motor 
Vehicles Act. For instance, a person pro- 
ceeding in a motor vehicle may be injur- 
ed by an accident resulting from the fall 
of a tree or the collapse of a building. It 
cannot be said that the occupants can 
lay a claim in the Tribunal constituted 
under the Motor Vehicles Act against the 
owners of the building or of the tree, if 
it was due to the negligence of such 
owner that such accident occurred. Simi- 
larly in this case. we do not think the 
provisions of the Motor Vehicles Act were 
intended to enable the parties injured or 
the owner of the lorry to make a e 

against the railway, simply because the 
accident arose out of the use of a motor 
vehicle. In our view, the claims referred 







cases of claims against the owner or the 
driver of the motor vehicle or the insurer 
as the case may ‘be and not as "against 


11. Further, in this case, it has 
been brought to our notice that on the 
date of the accident or even on the date 
when the claim was: made under the 
Workmen’s Compensation Act no Tribu- 
nal was constituted under Section 110 of 
the Act. The accident took place on 20th 
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to in Section 110 are applicable only to. 
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January, 1962 and the claims by the legal 
representatives of the deceased persons 
-were made in December, 1962. By G. O. 
Ms. 835 Home (Tr. J.) dated 29-4-1963 
published in the Gazette dated 23-5-1963 
the District Judge was constituted as a 
Tribunal under the Act with respect to 
accidents’ arising within his jurisdiction. 
Hence, on the date of the accident or on 
the date when the claim was made, there 
was no Claims Tribunal under the Motor 
‘Vehicles Act before which the injured 
persons or the legal representatives of 
the deceased could seek redress, It was 
not possible for them to invoke the pro- 
visions of the Motor Vehicles Act. Hence 
Section. 110 to Section 110-F of the Act 
were not applicable to the present case. 


12. Even assuming the provisions 
of the Motor Vehicles Act were applic- 
able, it will still be open to the persons 
concerned to make a claim under the 
_ Workmen’s Compensation Act. It has been 
held by this Court in Pedda Ranganna v. 
Zaleka Bee, AIR 1970 Andh Pra 124 that 
the Tribunals under the two Acts have 
concurrent jurisdiction. The option lies 
with the. claimant to choose one or the 
other Tribunal, Of, course, if the work- 
man chooses a particular Tribunal, it will 

not be open to him to choose the other 
it was permissible for the 
injured persons and the legal represen- 
tatives of the deceased to choose the 
forum under the Workmen’s Compensa- 
tion Act to put in a claim for compensa- 
tion. As has already been observed when 
the legal representatives of the workmen 
put in claims and the employer deposited 
the compensation under the Act, the first 
plaintiff who was the insurer and who 
was liable to pay the amount under the 
contract of insurance with the employer, 
deposited the amounts before the Com- 
missioner for Workmen’s Compensation, 
But as the accident arose out of the negli- 
gence of the railway and the employer 
was not really liable to pay the compen- 
sation, the employer and the insurer who 
paid the amount'on his behalf claimed to 
be indemnified for such payment from 
the railways who are legally liable. Sec- 
tion 13 of the Workmeén’s Compensation 
Act expressly ee for such indem- 
nity. It says:— 
“Where a workman 


has recovered 


il. compensation in respect. of any injury 


caused under circumstances creating a 
‘legal liability of some person other than 
the person’ by whom the compensation 
was paid to pay damages in respect there- 
of, the person by whom the compensation 
was paid and any person who has been 
called on to pay an indemnity under 
Section 12 shall be entitled to be indem- 
nified by -the person so liable to pay 
damages as aforesaid.” | 
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13. Under the first part of Section 
13, as the legal hability was-of a person 
other than the person by whom the com- 
pensation was’ paid namely the railway 
in the instant case the person by whom 
the compensation was paid, that is, the 
insurer is entitled to be indemnified by 
the person so liable te pay damages, 
namely the railway. Thus a liability to 
indemnify is created under this section. 
There is no machinery provided in the 
Act for the enforcement of such a right. 


From the provisions of the Act set out. 


earlier, the jurisdiction of the Commis- 
sioner is only limited to the enquiry re- 
garding payment of compensation to the 
injured persons and their representatives. 
There is no provision in the Act which 
deals with the enquiry by the Commis- 
sioner as to the right of the person who 
was made to pay the compensation 
against a stranger who had the legal 
Hability. This, in our view, is rightly so 
because the Workmen’s Compensation 
Act is only an Act which in main deals 
with the relations between the employers 
and their workmen and provides, for the 
payment of compensation by employers 
to workmen and is not concerned with 
the liabilities of strangers. The remedy 
provided is summary and it was not in- 
tended that strangers should be brought 


within the framework of the. Act. The -> 


right to indemnity is no doubt, conferred 
by Section 13, but the Act does not pro- 
vide for a remedy. In such a case, the 
person on whom such a right is confer- 
red is entitled ta look to the civil court 
for his remedy. Section 19 (2) of the Act 
bars the jurisdiction of the Civil Court 
only in respect of a question which is by 
or under the Act required to be settled, 
decided or dealt with by a Commissioner 
or to enforce any liability incurred under 
the Act. The question as to whether a 
stranger is liable to indemnify the per- 
son who has deposited compensation is 
not a question, which is by or under the 
Act to be decided or dealt with by the 
Commissioner, The suit also is not to en- 
force any liability incurred under the 
Act. The liability to be indemnified can- 
not be said to be a liability incurred 
under the Act as such liability can only 
be referred to a liability determined after 
the Commissioner has settled, decided or 
dealt with under the Act. We are fortified 
in this view ‘by a decision. of the Madras 
High Court in Trustees of the Port of 
Madras v. Bombay Company (P.) Ltd. 
(1966) 2 Mad LJ 226 = (AIR 1967 Mad 
318). In that case the plaintiff had to pay 
compensation to its workmen under the 
Workmen’s Compensation Act in respect 
of the injuries sustained by them. He 
thereafter filed a suit against the defen- 
dant claiming the amount on the ground 


that it was the tortious act of the defen- 


O. F, & G. Insurance Co. v. Union of India 


A.I R. 


dant’s servants that resulted in the per- 
manent disablement of the plaintiffs 
workmen. It was held the civil court had 


jurisdiction to entertain the suit The- 


right of indemnity is conferred by Sec- 


-tion 13 of the Act. The employer is en- 


titled to pursue his remedies against the 
tort feasor in a civil court having satis- 
fied the workmen's claim under the 
Workmen’s Compensation Act. 


14. Sri Raghuveer, the learned 
counsel for railways however, submitted 


‘that the suit is barred under Section 19 


(2) as the question for decision in this 
suit is one which is required to be settled, 
decided or dealt with by a Commissioner 
under the Act. He submitted that on a 
proper reading of Section 13 with Section 
12 (2) of the Act, it would follow that the 


_ question relating to the right of the plain- 


tiff to be indemnified by the railways 
falls to be considered by the Commis- 
sioner, We do not agree. - Under Section 
12 (1) of the Act where a principal con- 
tracts with any other person for execu- 
tion by or under the contract .of the 
whole or any part of any work, the prin- 
cipal is liable to pay to any workman the 
compensation which he would have been 
liable to pay if that workman had been 
immediately employed by him. Section 12 
(2) provides that where the principal is 
liable to pay compensation he shall be 
entitled to be indemnified by the contrac- 
tor and. all questions as to the right to 
and the amount of any such indemnity 
shall, in default of agreement be settled 
by the Commissioner, It is therefore, seen 
that in the case of a claim for indemnity 
by a principal against. the contractor in 
respect of compensation. paid by him, 
Section 12 (2) expressly provides that 
such questions have to be settled by the 
Commissioner. Therefore, by reason of 
Section 19 (2) the Civil Court has no 
jurisdiction to settle, decide or deal with 


such a question which by Section 12 (2) - 


is required to be settled, decided or dealt 
with by the Commissioner. But the case 
of indemnity against a stranger. conferred 
under Section 13 of the Act stands on a 
different footing. As has already been 
observed, there is no provision in the Act 
enabling the Commissioner to settle the 
question of indemnity between a person 
and stranger, as has been provided in 
the case of indemnity between a’ princi- 


‘pal and a contractor. Section 13 consists 


of two parts; the. first part says that a 
person other than the person who is 
legally liable to ‘pay damages or compen- 
sation to the workman who is paid com- 
pensation under the provisions of the Act 
is entitled to be indemnified by the per- 
son who is so legally liable; the second 
part says that a person who is called up- 


on to pay an indemnity under Section 12 


ws 
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is himself entitled to be indemnified. by 


the person who is legally liable to pay. 


the damages, This is a case which comes 
within the first part of Section 13. in 
either of the two cases provided under 
Section 13, the Act does not provide 
machinery for settlement of the question 


by the Commissioner. It is only in a case, 
coming under Section 12 (2) ie. where a 


principal is liable to pay compensation 
and is entitled to be indemnified, the 
question as to the right to and the amount 
of indemnity is to be settled by the Com- 
missioner. We are unable to see how this 
case comes within Section 12.(2). Sri 
Raghuveer drew our attention to the de- 
cision in Medina Saheb v. Province of 
Madras, AIR 1946 Mad 113, In that case 
the contractor entered into a contract 
with the Government for doing some 
work on a road. During the execution of 
the work a coolie engaged by the contrac- 
tor died and the Government was made 
to pay Rs. 500 as compensation to ‘the 
dependants of the deceased by an order 
passed by the Commissioner. The contrac- 
tor was not a party to the order. The 
Government while paying the contractor 
his dues for the work done deducted the 
sum of Rs. 500 as indemnity under Sec- 
tion 12 (2) of the Act. The contractor 
denied his liability to pay that sum as 
indemnity to Government and brought a 
suit in the Civil Court to recover that 
amount as balance of the amount due to 
him for the work done under the contract. 
It was held that the suit was maintain- 
able. We are unable to understand how 
this decision is applicable to the facts of 
this case. It is only while dealing with 
Section 12 (2) that it was observed that 
when the right of the Government who 
was the principal in the case to be in- 
demnified by the contractor, the question 
as to such a right has to be settled by the 
Commissioner and that there was nothing 
in the enactment which excludes any 
case of disputed right to indemnity or 
the jurisdiction of the Commissioner to 
adjudicate under Section 12 (2). This de- 
cision has no application to a case which 
does not come under Section 12 (2), but 
is covered only by Section 13. 


15. Lastly, it was argued that a 
master is not entitled to claim damages 
under the ordinary law of tort against a 
third party for injury or death caused to 
his servants. Reference was made to 
Halsbury’s Laws of England, ‘Third Edi- 
tion, Vol, 25, P. 558 to the effect that a 
master may recover damages in an ac- 
tion per quod servitium amisit for loss of 
services attributable to personal injuries 
occasioned by the wrongful act of a third 
party to members of his family who ren- 
der him services in the household, and to 
domestic servants; but the action does 
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not lie in respect of the loss of the servi- 
ces of other categories of servants. It was 
therefore, argued that under the ordinary 
law of tort, a master is not liable to re- 
cover damage for the loss of services of 
the servants other than domestic servants. 
It is unnecessary for us to consider this 
larger question whether under the ordi- 
nary law: of tort, a master is entitled to 
claim damages for the injuries .or death 
caused to servants other than domestic 
servanis, In this case, the right which is 
sought to be enforced is the right ex- 
pressly conferred under Section 13 of the 
Workmen’s Compensation Act to be in- 
demnified for the amount of damages 
paid under the Workmen’s Compensation 
Act. In this suit, the plaintiffs are not 
claiming damages in tort for the loss of 
services of the second plaintiffs ser- 
vants, They are claiming indemnity for 
the amount deposited by the insurer on 
behalf of the employer under the Work- 
men’s Compensation. Act, their case being 
that the legal liability to pay damages to 
the injured person or his legal represen- 
tatives is on the railway as it was due to 
the negligence of its servants ‘that the 
accident resulted, but that the plaintiffs 
were forced to pay the amount by reason 
of the absolute liability Imposed by the 
workmen’s compensation and they have 
a right to ibe indemnified under Section 
13 of the Act. 


16. We are of the view that the 
civil court had jurisdiction to entertain 
this suit. l ; 


17. - In the result, the appeal is 
allowed, but in the circumstances with- 
out costs, 


18. This appeal having been set 
down to for being mentioned on the office 
note regarding the interest on the 
amounts awarded in the judgment and 
upon hearing the arguments of M/s. M. 
Sankara Rao and S. Mohan Rao, advo- 
cates for the appellants and Mr. A. 
Raghuveer, Standing Counsel for Rail- 
ways on behalf of the sole respondent 
the court made the following order: 


-= We do not see any reason for grant- 
ing interest from the date of plaint to 
the date of the decree on the sum which 
has been awarded by way of damages. 


Appeal allowed. 
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Payre Chand, Appellant v, Ashrafun~ 
nissa Begum and others, Respondents. 

A. A. O. No. 180 of 1971, D/- 25-6- 
1974." l 

(A) Civil P. C. (1908), S. 144 (1) — 
Against whom restitution can be granted 
— Assignment of decree — Original de- 
cree-holder recovering decretal amount 
from judgment-debtor' prior to assign- 
ment — Restitution is permissible even 
against assignee decree-holder. 


The word ‘parties’ in the expression 
“place the parties in the position which 
they would have occupied but for such 
decree” takes in not only the persons who 
were originally parties to the suit but 
also their representatives in interest. The 
intendment and object of Sec, 144 is to 


benefit the party who is entitled to resti- ` 


tution, Therefore, the submisston that 
Sec. 144 is not attracted where the as- 
signee decree-holder could not have the 
benefit of the decretal amount realised 
OY the original decree-holder, is not ten- 
able, 

The judgment-debtor can proceed 
against both the original. decree-holder 


and the assignee decree-holder or either > 


of them. The fact that he has chosen not 
to proceed against the original decree- 
holder would not take away his right to 
proceed against the assignee decree- 
holder. AIR 1941 Mad 315 and AIR 1918 
Mad 745 (2), Relied on: AIR 1932 Rang 
148 and AIR 1964 Mad 404, Distinguished. 


(Para 15) - 
Chronological Paras. 


Cases Referred : 


AIR 1964 Mad 404 = 77 Mad LW 233 14 
AIR 1953 SC 136 = 1953 SCR 559 § 
AIR 1941 Mad 315 = (1940) 2 Mad on 

877 1 
AIR 1935 All 65 = 1934 All LJ 1229 13 
AIR 1932 Rang 148 = ILR 10 Rang 480. 


14 
AIR 1916 Mad 745 (2) = ILR 38 Mad rt 


l R. Prasad, for Appellant: | Surendra 
Kumar, for Respondents Nos. 1 and 2. 


‘JUDGMENT :— This appeal. by the 
appellant, an assignee-decree-~holder is 
directed against the order of the Court 
of the Chief Judge, 
Hyderabad in E. A. No. 28 of 1970 direct- 
ing him to make restitution to the judg- 
ment-debtors under Section 144, C. P. C, 
of a sum of Rs, 2,482-82 with interest at 
6% thereon from 19-6-1965 till payment. 


*(Against- order of Chief Judge, City Civil 
Court, Hyderabad in E, A. No. 28 of 
1970, D/- 20-10-19'70.} 
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Payre Chand v. Ashrafunnissa Begum (Kondaiah J.) 


(Paras 8, 9) - 


City Civil Court,” 


A.LR. 

2. The facts leading to this appeal 
may briefly be stated: One Shujyatun- 
nissa Begum, wife of late Shahijabada 
Mir Mohammad Ali Khan obtained a de- 
cree for a sum of Rs. 1,26,000 towards 
Mehar from Matruka share in the estate 
of her late husband Mir Sadatullah Khan 
and seven others on July 31, 1961 in O. S. 
No. 144 of 1958 on the file of the Court 
of the Ist Addl. Judge, City Civil Court, 
Hyderabad. a 4 to 6 preferred an 
appeal C. C. C. A No. 75 of 1962 against 
the ar passed against them to the 
extent of the Jagir property. Pending the 
disposal of the appeal, the original de- 
cree-holder filed E, P. No. 24 of 1963 and 
recovered in the execution proceedings 


- & sum of Rs. 2,472-82 by way of cheque 


on Jume 19, 1965 from the commutation 
amount relating to the share of late Mir 
Mohammad Ali Khan and due and pay- 
able to the defendants-shareholders. The 


defendants, but for the execution of the | 


decree, would have been entitled to the 
aforesaid sum of Rs. 2,472-82 withdrawn 
by the original decree~holder. Thereafter, 
i.e., on 15th November, 1965, the original 
decree-holder assigned the entire decree 
to the appellant for a cash consideration 
of Rs. 10,000 and executed a document 
on stamp papers worth Rs. 300 where- 
under all the rights and interest of the 
assignor were to be held thereafter by 
the assignee with absolute rights and the 
assignor transferred to the assignee all 
the benefits and advantages of the said 
decree. The transferee decree-holder 


would be entitled to claim the said de-: 


cretal amount. The appellant paid the 
consideration of Rs. 10,000 to the origi- 
nal decree-holder and obtained a receipt 
therefor, Subsequent to the assignment, 
the name of the appellant was substitut- 


ed in the KE P. on August 22, 1966. On 


July 13, 1967 the regular appeal preferred 
by the defendants 4 to 6 to this Court 
was allowed setting aside the decree and 
judgment of the trial Court-and remand- 
ing the suit for fresh disposal in accord- 


ance with law, The. suit was posted for 


trial to 5th September, 1967 and an ap- 
plication to implead the appellant here- 
in as party-plaintiff was also filed. : But, 
however, before the application for im- 
pleading the appellant as party plaintiff 
was taken up, the suit was dismissed for 
default on February 4, 1968 as none ap- 
peared for the plaintiff. The dismissal of 
the suit has been allowed to become 
final. E. A. No. 191 of 1968 in E. P. No, 24 
of 1963 filed by the defendants 4 and 5, 
the judgment-debtors, against the plain- 
tiff and the assignee decree-holder for 
restitution in respect of a sum- of Rupees 
2472-82 with interest at 6% was dismiss- 
ed on 5-1-1970. Thereafter the present 
E. A. No. 28 of 1970 to review the earlier 
order dated 5-1-1970 was filed by the 
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judgment-debtors 4 and 5: The lower 
Court allowed the review petition and 
ordered restitution as prayed for on 
20-10-1970 against the- assignee decree- 
holder only, Hence this appeal.. 

3. Mr. R. Prasad,: the learned 
counsel for the appellant, -contends that 
the court below erred in ordering resti- 
tution in the present case as the amount 
sought to be recovered was not received 
by his client as the original decree-holder 
herself had withdrawn that amount on 
19-6-65 itself, i.e. about 5 months prior 
to the assignment in his favour. Accord- 
ing to the counsel, the provisions of Sec- 
tion 144, CP.C. can -be attracted only 
when the benefit has accrued to or has 
been taken by a party, be it a decree- 
holder, a judgment-debtor or: any one 
claiming title or interest under them, but 
not any other person or persons. 


4. This claim of the appellant is / 


resisted by Mr. Surendra Kumar, learned 
counsel appearing for the respondents 1 
and 2, contending inter alia that the 
Court below has rightly ordered restitu- 
tion and there is no merit in this appeal. 


5. The short question that arises’ 


for decision is whether, on the facts and 
in the circumstances, restitution under 
Section 144, .C.P.C. is permissible against 
the assignee decree-holder in respect of 
a sum of money recovered’ in execution 
of the decree by the original decree- 
holder even prior to the date of assign- 
ment from the judgment-debtors. 


6. The answer 
largely depends upon the provisions of 
eden 144, C.P.C. watch reads as fol- 
ows: — 


a Where and in so far as a ns 
or an order is varied or reversed, the 
court of first instance shall, on the appli- 
cation of any party entitled to any bene- 
fit by way of restitution or otherwise 
= cause such restitution to be made as will 

so far as may be, place the parties in the 
position which they would have occupied 
but for such decree or order or such part 
thereof as has been varied or. reversed; 
and, for. this purpose, the Court may 
make any orders, including orders for the 
refund of costs and for the payment of 
interest, damages, compensation and 
mesne profits, which. are properly conse- 
quential on such variation or reversal. 

(2) xx xx xx”, 
Section 144, C.P.C. provides for restitu- 
tion which means restoring to a party on 
the variation or reversal of a decree what 
he lost in execution of the decree, It does 
not apply unless the party has lost the 
property in execution of the decree which 
was subsequently reversed or varied in 
appeal. The intendment and object of the 
doctrine of restitution has been explained 
by the Supreme Court in Bhagwant 


to the question. 


Payre Chand v. Ashrafunnissa Begum (Kondaieh J.) [Prs. 2-8] A.P. 229 


Singh v. Sri Kishen Das, AIR 1953 SC 
136 at p..139 thus:— 

aw on the reversal of a judgment 
the law raises an obligation on the party 


‘to the record who received the benefit 


of the erroneous judgment to make resti- 
tution to the other party for what he had 
lost and that it is the duty of the Court 
to enforce that obligation’ unless it is 


‘shown that restitution would be clearly 


contrary to the real justice of the case.” 
This section provides for an equitable 
relief, It is really just and proper to res- 
tore the parties to the original position 
when the judgment and decree of the 
trial court was varied or reversed in 
appeal. Where the provisions of Section 
144 are satisfied, the Court has no option 
except to order restitution. In other 
words, Section 144-is not discretionary 
but it is imperative. The Court has a sta- 
tutory duty and obligation to order resti- 
tution, if the provisions of Section 144 are 
attracted or satisfied in a given case. 


7. I shall now examine whether 
the provisions of Section 144 are satisfied 
in the present case, Admittedly the ori- 
ginal decree-holder had recovered in exe- 
cution of the decree a sum of Rupees 
2,472-82 from the jagir estate to which 
the defendants judgment-debtors were. 
entitled. The decree of the trial court 
was, in fact, reversed in appeal.in so far 
as defendants 4 to 6 are concerned and 
subsequently the suit was dismissed. On 
the reversal of the decree of the court of 
the first instance, the present application 
has been filed by the parties who are 
eva to the benefit by way of restitu- 

on, 


8. The only submission made by 
Mr. Prasad is that the person who receiv- 
ed the benefit under the original decree 
is mot the appellant herein who is the 
assignee decree-holder but the original 
decree-holder and in the circumstances, 
the judgment-debtors have to proceed 
only against the original decree-holder 
but not against his client. In support of 
his argument, he laid stress on the words 
“any party entitled to any benefit” used 
in Section 144 (1). In my considered opin- 
ion, this plea is devoid of any merit: The 
words “any party entitled to any benefit” 
used in Section 144 (1) refer to any party 
who is entitled to file the application by 
way of restitution. They have to be read 
along. with the other words “on the ap- 
plication of any party entitled to any 
benefit by way of restitution”. On such 
application, the Court shall place the 
parties in the position which they would 
have occupied but for such decree as has 
been varied or reversed. What really re- 
quires consideration is the scope and 
meaning of the expression “place the 
parties in the position which they would 
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have occupied but for such decree.” The 
expression “parties” used in Section 144 
(1) takes in not only the persons who 
were originally parties to the suit but also 
their representatives in interest. The as- 
signee-decree-holder is, no doubt, not a 
party to the suit. In fact, his application 
to be impleaded as a party plaintiff was 
not finally disposed of. Further, in the 
appeal which was disposed of by the High 
Court, the assignee-decree-holder, the 
appellant herein was not added as a party 
respondent in the place of the original 
decree-holder, The assignee-~decree-hol- 
der might have contested the appeal in 
the name of the original decree-holder 
and it cannot be said that he was not 
aware of the proceedings in the regular 
appeal in this court. The decision of the 
High Court in appeal is, therefore, bind- 
ing on the assignee-decree-holder. 


9. By virtue of the assignment 
which is absolute, the assignee decree- 
holder stood in the shoes of the plaintiff, 
the original decree-holder. True, as con- 
tended by Mr. Prasad, that it is not the 
assignee~-decree-holder that really reco- 
vered the sum of Rs. 2,472-82 in execu- 
tion of the decree. But the assignee-de- 
cree~holder, for all practical purposes, is 
the plaintiff from the date of assignment. 
He was therefore entitled to implead 
himself as party plaintiff to the suit sub- 
sequent to its rernand to the trial court 
and continue the suit. He had purchased 
a decree of Rs. 1,26,100 for a considera- 
tion of Rs. 10,000 only. If the decree had 
been affirmed by the appellate Court the 
assipnee-decree~holder would have exe- 
cuted the decree in its entirety and pro- 
fited himself. It is, however, open to him 
to recover only the balance of the decre- 
tal amount. due and payable on the date 
of the assipnment. But nonetheless he re- 
presents the original plaintiff and for all 
practical purposes he, who had obtained 
the rights of the plaintiff, by virtue of 
the assignment, has also to take the liabi- 
lities involved. thereunder. Where a per- 
son purchases litigation or obtains as- 
signment of a decree on payment of a 
sum less than the decretal amount, he 
would be taking the risk involved in exe- 
cuting the decree, if it is finally confirm- 
ed. He must be prepared to lose the 
amount paid by him in case the trial 
Court’s decree is reversed in appeals. As 
the appellant has taken a chance to pro- 
fit himself if circumstances permit, he 
cannot blame any one except „himself, 
when he has to pay in restitution pro- 
ceeding the sum of money recovered by 
the original decree-holder prior to the 
assignment in execution of the decree. 
By virtue of the assignment which is ab- 
solute, the plaintiff has practically gone 
out of the picture and whatever benefits 
and UWabilities the plaintiff had, would 
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accrue to and devolve on the assignee- 
decree-holder. If the assignee-decree- 


holder had succeeded in the litigation and 
finally was able to recover the entire de- 
cretal amount or a substantial part there- 
of he would have gained enormously, as 
he had only parted with a paltry sum of 
Rs. 10,000 and obtained assignment of the 
decree worth Rs. 1,26,000. The restitution 
for which provision is made under Sec- 
tion 144, C.P.C. is intended to benefit the 
jJudgment-debtor and the parties who 
have lost something in the execution of 
the decree which was reversed or modi- 
fied in appeal. The intendment and object 
of the section being to benefit the party 
who is entitled to restitution, the sub- 
mission of Mr. Prased that his client, the 


' assignee-decree-holder did not have the 


benefit of the amount realised by the 
original decree-holder in execution of the 
decree prior to the assignment and there- 
fore, Section. 144, C.P.C. is not attracted, 
cannot be acceded to. 


10. I may add that the original 
decree-holder also is liable to be proceed- 
ed against under Section 144, C.P.C. In 
Other words, both the original decree- 
holder and the assignee-decree-holder 
are liable to be proceeded against by the 
concerned judgment-debtor or the party 
who derived interest from him, ‘under 
this section. The choice to proceed against 
both or either of the two decree-holders 
is with the person or the judgment-deb- 
tor who is entitled to claim restitution 
under this provision. Therefore, it can- 
not be said that the original decree- 
holder is not liable to be proceeded 
against under this provision, 


11. I shall now turn to the deci- 
sions relied upon by the appellant in sup- 
port of his plea. The decision of a learn- 
ed Single Judge of the Madras High 
Court in Kadirvelu Chettiar v. Kempu 
Chettiar, ATR 1941 Mad 315 has been 
relied upon by the appellant for the pur- 
pose of showing that it is the party who 
really received the benefit under the de- 
cree which has been reversed, ‘that is 
liable for restitution and that too, only 
proportionately if the benefit was receiv- 
ed jointly by more than one person, That 
decision, in my view, does not advance 
the contention of the appellant. Therein, 
the transferee decree-holder had realised 
the amount of the decree from the judg- 
ment-debtors. On the decree being re- 
versed and- retrial ordered, the judgment- 
debtors sought for recovery of the amount 
paid by them to the transferee decree- 
holder, from the original decree-holder 
as well as the transferee decree-holder. 
Restitution was ordered by the lower 
Court. The learned Judge upheld the 
order of restitution against both the ori- 
ginal decree-holder and the transferee 
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decree-holder. Therein the learned Judge 
observed that Section 144, C.P.C, should 
be widely construed as “its object is to 
put right what was originally an error 
of the court and to restore the parties to 
the position they would have occupied”. 
The term ‘party’ used in Section 144, 
C.P.C. is of wide import and it is not con- 
fined to the original parties to the suit. 
It applied also to persons who become 
subsequently concerned. The. contention 
raised on behalf of the petitioner therein 
that the original decree-holder ceased to 
be a party subsequent to the transfers 
and therefore he cannot be proceeded 
against under Section 144, C. P. C. was 
rejected by the learned Judge, The learn- 
ed Judge. was of the view that the fact 
that a party to a suit has obtained the 
decree wrongly does not alter the legal 
position, It was observed’ at page 316 
thus:— l 

TAP the fact that a party to a suit 
who has obtained a decree wrongly 
against another person prefers to get the 
immediate benefit of it by a sale, that is 
to say, a transfer, rather than waiting to 
execute against the party, in no way 
affects the rights of the original party to 
recover in restitution what he has paid 
over under pressure of the original erro- 


neous decree. The fact that he has paid. 


it over to a nominee of the original 
pami seems to be wholly irrelevant to 

is right to recover against the person 
who caused him to make that payment, 
namely the original plaintiff, I think that 
any other view might open the door to 
fraudulent transfers to men of straw and 
might defeat the very object of See- 
tion 144.” 


This decision in my view, does not sup- 
port the: appellant's contention but forti- 
fies my view that both the original de- 
cree-holder and the transferee decree- 


holder are liable to make restitution 
under Section 144, C.P.C. 
12. In Govindappa v. Hanuman- 


thappa, ILR 38 Mad 36 = (ATR 1916 Mad 
745 (2)) a Division Bench of the Madras 
High Court held that restitution of de- 
cretal amount can be ordered against the 
assignee of the decree even though he 
was not a party to the appeal and that 
in the absence: of fraud, the assignee of 
a decree is bound by the order of the ap- 
pellate Court. 


13. In Sukhan v. Uma Shankar, 
AIR 1935 All 65, it was held that resti- 
tution can be had not only against the 
parties to the suit but also against those 
who derive profit from them, 


14. Section 49, C.P.C. on which 
reliance has been placed by Mr. Prasad, 


decree-holder for valuable 
pending appeal cannot be proceeded 
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relates to transferee of a decree but it 


-does not in any way improve the appel- 


lant’s position. The decision of the Ran- 
goon High Court in Darwood Hashim 
Esoof v. Tuck Shein, AIR 1932 Rang 148 
and that of the Madras High Court in S. 
Chokalingam v. N. S, Krishna, AIR 1964 
Mad 404 relied upon by the appellant also 
are of not much assistance to him. The 
decision of the Rangoon High Court is 
cited for the purpose of showing that 
restitution cannot be granted against a 
person receiving no benefit. Therein the 
defendant-judgment-debtor had to pay a 
certain sum of money by way of restitu- 
tion to the plaintiff subsequent to the re- 
versal of the trial Court’s decree by the 
High Court. The matter was taken up to 
the Privy Council which reversed the de- 
cree of the High Court. During the pen- 
dency of the appeal before the Privy 
Council the assignee of the property were 
substituted in the place of the original 
defendant, After the reversal of the de- 
cree of the High Court by the Privy 
Council, the defendant sought to recover 
under Section 144, C.P.C. the sum paid 
by him from the assignee decree-holder. 
It was held that no restitution can be 
ordered against a person receiving no 
benefit. However, such order was passed 
only against a person who did not lose 
anything, The party who applied for res- 
titution did not, in fact, pay the amount 
sought to be recovered by way of restitu- 
tion as it was the original defendant who 
paid the sum of money. Hence, on fact, 
that case is distinguishable from the case 
on hand. The decision of a Division Bench 
of the Madras High Court in AIR 1964 
Mad 404 is an authority only for the pro- 
position that a bona fide purchaser from 
consideration 


against under Section 144, C.P.C. for res- 
titution on the reversal of the decree in 
appeal. That case is altogether different 
from the case, on hand. 


15. For all the reasons stated, I 
am satisfied that the judgment-debtors 
herein can pro against. the. original 
decree-holder as well as the transferee 
decree-holder for restitution of the 


‘ amount recovered. from the commutation 


amount due and payable to them in exe- 
cution of the decree, The fact that the 
respondents have chosen not to proceed 
against the original decree-holder would 
not in my considered opinion take away 
their right to proceed for restitution 
against the transferee decree-holder. As 
pointed out earlier, it is open to the per- 
sons entitled to have the benefit of resti- 
tution either to proceed against both or 
either of them. The appellant, therefore, 
cannot succeed in this appeal. 


P 


232 A. P. [Pre. 1-3] Rajasthan Trading Co. v. Registrar of Firms (C. Reddy J.) 


16. In the result, the appeal is 
dismissed but in the circumstances, there 
shall be no order ‘as to costs. 

Appeal dismissed. 
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GOPAL RAO BKBOTE, C. J. AND 
CHENNAKESAV REDDY. J. 


M/s. Rajasthan ‘Trading Co., Peti- 


tioner v. The Registrar of Firms and ano-. 


ther, Respondents. 


Writ Petn, No. 1898- of. 1973, D/- 
15-2-1974.* 


(A) Partnership Act eae Ss, 63 (1), 
71 (2) — A. P. Partnership (Registration 
of Firms) Rules (1957), R. 4 (2). — Vati- 
dity of rule — Rule is ultra vires powers 
of rule making authority — (Constitution 
of India, Art. 245). 


When the Statute itself does not pro- 


vide for any. limitation with reference to. 


a particular matter and the delegation of 
power to make rules is conferred. by a 
Section of the Act which does not ex- 
pressly- or impliedly relate to the power 
to prescribe time, the rule-making autho- 
rity, namely the State in this case, can- 
not prescribe a rigid time-limit with res- 
pect to that matter. Neither Sec. 63 (1) 
nor Sec. 71 (2) empowers the State Gov- 
ernment to make rules prescribing any 
time-limit for the submission of notice or 
intimation regarding the change in 
constitution of a firm etc. under Sec. 63 


(1). Thus Rule 4 (2) which prescribes -a 


time-limit of 15 days for such notice or 
intimation is ultra vires the power of the 
State Governmént under Sec. 71 (2). The 
-notice or intimation should, however, be 


given within a reasonable time. AIR 1967 


SC 1823 and AIR 1969 Pat 42 and . AIR 
1964 Mad 376, Relied on. — 
(Paras 8, 9, 13) 


Cases: Referred: Chronological Paras 
AIR 1969 Pat 42 = 23 STC 142 11 


AIR 1967 SC 1823 = (1967) 3 SCR 518 10 
a 1964 Mad 376 = (1963) 2 Lab LJ t 


C. P. Sarathy and Mrs. C. Jayashree 


‘Sarathy, for Petitioner; Govt. Pleader for 
Revenue, for Respondents.. 


CHENNAKESAV REDDY, J.:— The 


only question requiring determination in 
this writ petition presented under Arti- 
cle 226 of the Constitution is as to the 
validity of Rule 4 (2) of the Andhra Pra- 
desh ‘Partnership (Registration of Firms) 
Rules, 1957. 


2. The aforesaid question arises in 
the following circumstances: The peti- 


e a se 5, at Se ele re ee nl 
*(Reference made by Obul Reddi, J. on 
“ 3-12-1973.) 


AS/DS/A325/75/JHS 


. 20-10-1971 


‘the - 
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tioner is a partnership firm named M/s. 
Rajasthan Trading Company, Osmanganj, 
Hyderabad, registered under the Indian 
Partnership Act, 1932. The firm was regis- 
tered on 8th October, 1968. Subsequent- 
ly, there were alterations in the constitu- 
tion of the firm and they were carried 
out as and when the changes were noti- 
fied to the Registrar of Firms, Hyderabad. 
On 14-11-1969 the partners of the firm 
were: Sri Satyanarayan Bhangadia, Smt 
Ratan Bai Bhattad, Sri Nandlal Sarda, 
Smt. Yashodabai, Sri Pannalal Hiralal 
Bhangadiya, Religious and Charitable 
Trust, Bidar, -represented by their trus- 
tees, Sri Srigopal Bhattad, and Sri Raj 
Kumar and Sri Kant; minors. On 19-10- 
1971 the last mentioned two minor part- 


‘ners viz, Sri Raj Kumar and Sri Kant 


ceased to be the partners of the firm. On 
the firm was reconstituted 
with the other seven existing partners 
and the newly admitted partners, Smt. 
Kesavbai, Sri Venugopal Inani and Sri 
Srigopal Inani, Sri ayan, mi- 
mor by guardian Satyanarayana Bhanga-~ 
dia and Sri Kachrulal, minor by` ‘guardian 
Smt, Sarjoobai (the last two minors be- 
ing aula to the. benefits of partner- 
ship 


3. The petitioner filed notice of 
the change in the constitution of the firm 
as required under Section 63 (1) .of the 
Indian Partnership Act (hereinafter re- 
ferred to as the Act) in the office of the 
Registrar of Firms on 49-1972. The re- 
quired amount towards the notice fee was 
also paid. But the Registrar of. Firms -re- 
turned the said notice to. the petitioner 
in his letter No. F 2/8052/72 dated 30-11- 
1972 informing that . the form V. notice 
cannot be taken on the office record since 
the petitioner failed to inform the. change 
in the constitution of the firm within 15 


` -days from the date of the said change as 


required under sub-rule (2) of Rule 4 of 
the Andhra Pradesh Partnership Rules. 
The petitioner alleges.that the petitioner- 
firm underwent number of changes in its 
constitution after the - first registration, 
that ihe has been intimating the Registrar 
of Firms: about the said changes and that 
at no time an objection was -taken that 
the change should be intimated within 15 
days from the date of any such change in 
the constitution athough the petitioner 
had mot filed the said notices within 15 
days. The petitioner also alleges that the 
action of the Registrar in returning the 
notice dated 4-9-1972 is mot warranted 
by the provisions of the Act. The peti- 
tioner, therefore, filed the present writ 
petition seeking to quash. the notice of 
the Registrar of Firms ‘dated 30-11-1972 
and to direct the Registrar of Firms to 
record the change in the constitution of 


the firm. 


Aue ot. 
w 
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oh In the counter-affidavit filed on 
behalf of the Registrar of Firms, it is ad- 
mitted that in several. cases, statements, 
intimations or notices relating. to a firm 
under Sections 60, 61, 62, 63 (1) or 63 {2) 
of the Act filed in the office after the ex- 
piry of the period of 15 days had been 
accepted. In this case when the matter 
was brought to the notice of the Govern- 


ment for clarification the Government -in 


their Memo dated 14-9-1972 informed. the 
Registrar, and in pursuance of the said 
orders of the Government, notices’ and 
statements received, after the prescribed 
period of 15 days under Rule 4 (2) of the 
Andhra Pradesh Partnership. Rules are to 
be rejected. It is stated that statements 
and notices received after the period of 
15 days are being rejected in pursuance 
of the orders of. the Government, 


5. The learned counsel for the 
petitioner submits that under Section 63 
(1) of the Act, a ‘notice to the Registrar 


may be given when a change occurs in ` 


the constitution of the registered firm 
Specifying the date of change and the 
Registrar shall make a record of the 
notice in the entry relating to the firm 
in the register of Firms and file ‘the 
notice along with the statement relating 
to the firm. He submits that it is man- 
datory on the part of the Registrar to 
make a record of notice and file the no- 
tice along with the statement relating to 
the firm. He submits that it is mandatory 
on the part of the Registrar to make a 
record of notice and file the notice along 
with the statement relating ' to the firm 
when once the firm gives a notice. He 
argues that the Registrar has no power to 
return the motice on any grounds and 
particularly on the ground that the notice 


should ‘be given within 15 days since the.. 


section itself does not impose any such 
limitation. He argues that no rule can be 
framed beyond the scope of the section 
itself. It is also his submission that Sec- 
tion 71 of the Act which empowers the 
State Government to make rules does not 
empower the Registrar to frame rules fo 
prescribe time-limit for the notice and 


hence Rule 4 (2) of the Andhra Pradesh 


Partnership Rules, 1957, is beyond the 
scope of the rule-making power . under 
Section 71 of the Act and is ultra vires 
of the provisions of the Act. 


6. On the other hand, the learned 
Government Plesder supports the validity 
of the rule on the ground that Section 71 
(2) (e) and (j) of the Act empower the 
Government to prescribe the period of 
limitation for filing the statements, inti- 
mations or notices. 


7. To answer the question, it is 
necessary to read the relevant provisions 
of the Act and the rules. made there- 


under. Section 63 (1) of the Act reads as 
follows:— l 

_ “When a change occurs in the con- 
stitution of a registered firm any incom- 
ing, continuing or outgoing partner, and 
when a registered firm is dissolved any 
person who was a partner: immediately 
before the dissolution or the agent of any 
such partner or. person specially autho- 
rised in this behalf, may give notice to 
the Registrar of.such change or dissolu- 


- tion, specifying the date thereof: and the 


Registrar shall make a record of the 
notice in the entry relating to the firm 
in the Register of Firms, and shall file 
the notice along with the statement relat- 
ing to the firm filed under Section 59.” 
Section 71 empowers the State Govern- 
ment to make rules subject to the condi- 
tion of previous publication. Section 71 
(2) (b) and (e) which are relevant for our 
purpose read:—_ 
"71 (2) The State Government may 
also make rulesi— ~~ ; 
(a) x i x x 
(b) requiring statements, intimations 
and notices under Sections 60, 61, 
62 and 63 to be in prescribed form, 
and prescribing the form thereof:-— 
(ce) prescribing the form of the Regis- 
ter of Firms, and the .mode in 
which entries relating to firms are 
to be made therein, and the- mode 
in which such.entries are to be 
amended or notes made therein.” 
Sub-rule (2). of R. 4 of Andhra Pradesh 
Partnership (Registration of Firms) Rules, 
1957, framed under Section 71 of the Act 
reads:— - 
“Every statement, intimation or no- 
tice relating to a firm, under Sections 60, 
61, 62, 63 (1) or 63 (2) of the Act, shall be 
sent or given to the Registrar together 
with the prescribed fee within. 15 days 
from the date of occurrence of the event 
referred to in such statement, intimation 
or notice.” i 
Section 63. appears in Chapter VII of the 
Act and headed ‘Registration of Firms’. 
Registration itself of a Firm is not made 
compulsory under the Act nor does it im- 
pose any penalties for non-registration. 
Only a right to registration of the firm 
by furnishing the required particulars is 
given under the Statute. The Act (Sec- 
tion 69) however imposes certain disabili- 


- ties for non-registration on the partners 


of the firm and the firm itself to sue in 
a Civil Court. = ee 


8. Registration is indubitably in 
the interest of the trading public as well 
as the partners. It would render easy to 
prove the existence of the partnership in 
case of disputes between the partners 
themselves or between the trading public 
and the firm. A partner who is newly in- 
troduced into the firm will be unable to 
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claim his dues from the partners if his 
name is not registered in the Register of 
Firms. The third party who deals how- 
ever with a firm without knowing the 
addition of a new partner or knows that 
a new partner has been introduced can 
either content himself with the security 
of the other partners or insist upon .the 
registration of a new partner as a condi- 
tion for further dealings. However, in. the 
case of expelled or retired partner, it is 
necessary to have the changes noticed in 
the Register since he continues to be 
liable for the acts of the firm until noti- 
ces were given of the retirement or ex- 
pulsion. Therefore, it will be in his own 
interest to give immediate notice to. the 
Registrar. Therefore, Section 63 (1) does 
not make it imperative but merely per- 
missive to the partner incoming, continu- 
ing or outgoing when a change occurs in 
the constitution of a registered firm, to 
give notice to the Registrar of such 
change specifying the date thereof. But 
when once the change is notified, the Re- 
gistrar shall make a record of the notice 
in the entry relating to the firm in the 
Register of Firms, and shall file the 
notice along with the statement relating 
to the firm filed under Section 59. The 
section itself does not prescribe any limi- 

tion as to the period within . which 
notice should be filed. Notice should, 
however, be given within a reasonable 
time. The section which is designed to 
give relief to the partners of the firm as 
well as the public should be construed 
more benevolently. 


9. Clause (b) of sub-section (2) of 
Section 71 only empowers the State Gov- 
ernment to make rules prescribing the 
form in which the various statements, 
intimations and notices required under 
Sections 60, 61, 62 and 63 should be sent. 
Under sub-clause (c) rules prescribing 
the form of the Register of Firms and 
the mode in which entries relating to the 
firms are to be made ‘therein, can be 
framed by the State Government. The 
‘Form’ in which such notices or intima- 
tions should be sent, or the ‘mode’ in 
which entries are to be made in the regis- 
ter, cannot’ take in, the. time-factor for 
doing the thing. According to Stroud’s 
Judicial Dictionary the. words ‘manner 
and form’ refer only ‘to the mode in 
which the thing is to be done, and do not 
introduce anything from the Act referred 
to, as to the thing which is to be done or 
the time for doing it.’ In our opinion, 
Section 71 (2) of the Act does not em- 
power the State Government to prescribe 
the minimum period of imitation for the 
submission of the intimations or notices 
under the Act. But Rule 4 (2) framed in 
exercise of the power under Section 71 
(2) specifically states that every state- 
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ment, intimation or notice relating to a 
firm under Sections 60, 61, 62, 63 (1) or 
63 (2) of the Act shall be sent or given 
to the Registrar together with the pres- 
cribed fee within 15 days from the date 
of such occurrence referred to in such 
statement, intimation or notice, As al- 
ready noticed, Section 63 (1)-of the Act 
prescribes no such period of limitation 
nor does it authorise the rule-making 
authority to prescribe. That apart, in Sec- 


tion 63 (1) itself permissive words are 


employed by the Legislature that a per- 
son may send intimation to the. Registrar 
about the change in the constitution of 
the firm. The consequence of non-com- 
pliance with the provisions of the section 
are not found in the section itself or in 
the rules. Further, if the notice sent 
after the prescribed period of 15 days 
about the change is rejected, that would 
result in defeating the manifest purpose 
of the legislation, namely, to have the 
names of the persons entered in the Re- 
gister of Firms. We are, therefore, of the 
opinion, that Rule 4 (2) of the Andhra 
Pradesh Partnership Rules is beyond the 
rule-making power of the State Govern- 
ment. 

10. It would be apposite at this 
stage to refer to some of the decided 
cases on the point. In Sales Tax Officer, 
Ponkunnam v. K. I. Abraham, AIR 1967 
SC 1823 the question that arose was whe- 
ther the third proviso to Rule 6 (1) of the 
Central Sales Tax (Kerala) Rules, 1957, 
prescribing the time-limit within which 
a. declaration must be filed by a register- 
ed dealer was ultra vires of Section 8 (4) 
read with Section 13 (4) (e) of the Cen- 
tral Sales Tax Act. Section 13 (4) (e) did 
not authorise the rule-making authority 
to make rules prescribing the time-limit 
within which declarations should be made 
by a dealer. The Supreme Court observ- 
ed at page 1825- ; 


= "The decision of the question at issue 
therefore depends on the construction of 
the phrase ‘in the prescribed manner’ 
in Section 8 (4) read with Section 13 (4) 
(e) of the Act. In our opinion, the phrase 
‘m the prescribed manner’ occurring in 
Section 8 (4) of the Act only confers 
power on the rule-making authority to 
prescribe a rule stating what particulars 
are to be mentioned in the prescribed 
form, the nature and value of the goods 
sold, the parties to whom ‘they are sold, 
and to which authority the form is to be 
furnished. But the phrase ‘in the pres- 
cribed manner’ in Section 8 (4) does not 
take in the time-element. In other words, 
the section does not authorise the rule- 
making authority to prescribe a time- 
limit’ within which the declaration is to 
be filed by the registered dealer.” 


In that case the Supreme Court held that 


yA 


1975 


the third proviso to Rule 6 (1) is ultra 
vires of the rule-making power and that 
the assessee was not bound: to furnish 
the declaration in form ‘C’ within the 
prescribed time. It was observed further 
that in the absence of any such time- 
limit it was the duty of the assessee to 
furnish the declarations in the form -‘C’ 
within a reasonable time. 


11. In Basta Colla Coliery Co. 
(P.) Ltd, v. State of Bihar, AIR 1969 Pat 
42 the Bihar High Court ruled that 
Section 8 (4) read with Section 13 (4) of 
the Central Sales Tax Act did not autho- 
rise the State Government to frame a 
rule to bring home the rigour of time- 
limit for the submission of the declara- 
tions and the returns. 


12. In Solar Works, Madras v. 
Employees’ State Insurance Corporation, 
Madras, AIR 1964 Mad 376 the Madras 
High Court held that Rule 17 of the Mad- 
ras Employees’ Insurance Court Rules, 


1961, is ultra vires the rule-making . 


powers of the State under Section 96 of 
the Employees’ State Insurance Act, 1948. 
Jn that case also no time-limit was pres- 
cribed under the Act to file an application 
to recover Employer’s contribution under 
Section 75 (2). A time-limit is prescribed 


under the rules, while no specific power 


was expressly given to prescribe any 
time-limit, The learned Judges observed: 


E RAE Section 96 {b) which we have 
just re-produced does not refer in any 
sense, to a power to prescribe time or to 
lay down any rule. of limitation. In the 
light of the tendency shown in recent 
times, not to consider the power to pres- 
cribe limitation as merely a part of pro- 
cedural provisions, at least so far as legis- 
lative competence is concerned, we agree 
with the argument of the learned Advo- 
cate-Genergl that Section 96 (b) will not 
authorise the State Government to make 


a rule for limitation, as for instance Rule- 


17 which is now in controversy.” 


The learned Judges in that case held that 
Rule 17 was ultra vires of the rule-mak-~ 
ing power and that the application of the 
employees was not time-barred in any 


sense and the statute ieee prescribes no - 


such limitation. 


13. The above decisions are per- 
suasive authorities for the proposition in 
the present case that when the statute 
itself does not provide for any limitation 
with reference to a particular matter and 
the delegation of power to make rules 
is conferred by a section of the Act which 
does not expressly or impliedly relate to 
the power to prescribe time, the autho- 
rity to which the power is delegated, 
namely, the State in this case, cannot 
make a rule prescribing a rigid time-limit 
with reference to that matter, It is mani- 


Lakshmi Bangle Stores v. Union of India - 


- within a reasonable time. Therefore, 


A. P. 235 


fest that in this case neither Section 63 
(1) nor Section 71 (2) of the Act em- 
powers the State Government to make 
rules prescribing any time-limit for the 
submission of notice or intimation under 
Section 63 (1). In the circumstances, 
Rule 4 (2) of the Andhra Pradesh Part- 
nership (Registration of Firms) Rules, 
1957 is ultra vires of the powers of the 
State Government under Section 71 (2) 
of the Act. The said Rule is, therefore, 
struck down, and the proceedings of the 
Registrar of Firms in F 2/8052/72, dated 
30-11-1972 are quashed, It cannot be said 
that the intimation in this case about the 
change in the constitution of the firm has 
not been sent to the Registrar of ae 
the 
Registrar of Firms is directed to make a 
record of the notice in the entry relating 
to the firm in the Register of Firms and 
file the notice along with the statement 
relating to the firm filed under Section 
59 of the Act. 


14. The Writ Petition is accord- 
ingly allowed with costs. Advocate’s fee 


Petition allowed, 


e' 
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CHINNAPPA REDDY AND A. V. 

KRISHNA RAO. JJ. 

M/s, Lakshmi Bangle Stores, Appel- 
lant v. The Union of India and others, 
Respondents. 

Appeal No. 552 of 1970, D/- 24-7- 
1974.* 


(A) Railways Act (1890), S. 77-B — 
Parcel or package — Entire wagon book- 
ed — Value of all packages consigned by 
wagon more than five hundred rupees — - 
Value of each of packages not exceeding 
five hundred rupees — S., 77-B is not at- 
bolts AIR 1949 Mad 754, Dissented 

om. 


What is material is the value of each 
of the packages and not the value of the 
entire consignment. The consignor, in the 
present case, was not duty bound to make 
a declaration about the value of the 
goods. Merely because he voluntarily 
made a declaration and the declared 
value of the consignment was less than 
the actual value, he cannot be estopped 
from claiming the value of the damaged 
stock unless the Railway administration 
had done something in furtherance of the 
representation contained in the declara- 
tion. The question of a person being 


*(Against decree and judgment of. Prin- 
cipal Sub-J., S am, in O. S. No, 
59 of 1967.) | 
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under a disability from recovering any- 
thing more than the value as declared by 
him arises only in cases where the value 
of the packages is declared in accordance 
with the provisions of S. 77-B. (1954) 67 
LW 807, Rel. on; AJR 1949 Mad 754, Dis- 
sented from. (Para. 3) 
- (B) Limitation Act (1963), Art. 10 — 
“When injury occurs” — Where time of 
damage is known to consignor, limitation 
commences when damage is caused and 
not when damaged goods are offered to 
be delivered. AIR 1961 Andh Pra 454 and 
AIR 1962 Mad 349 and AIR 1963 Mad 365, 
Distinguished. (Para 6) 


Cases Referred: Chronological Paras 

AIR 1963 Mad 365 = 76 Mad LW 522 7 

a 1962 Mad 349 = (1961) 2 Mad ze 
521 

AIR 1961 Andh Pra 454 = oe 2 Andh 
WR.49 7 

(1954) 67 Mad LW 807 3 

AIR 1950 All 543 = 1950 All LJ 625 : 3 
AIR 1949 Mad 754 = 1949-1 Mad LJ 538 


' AIR 1936 Pat 393 = 17 Pat LT 268 © 2 
(1907) 96 LT 147 = 12 Com Cas 11 3 


A. Gangadhara Rao, Chundru Appa- 
rao, for Appellant; S. P. Srivastava, for 
Respondents. 


CHINNAPPA REDDY, J.:— The 
plaintiff, a bangle seller of Amadalavalsa 
purchased glass bangles at Ferozabad 
under bills Exs. A-9 to A-27 for a sum of 
Rs. 56,837-04. He booked a wagon for 
consignment of the bangles from Feroza- 
bad to Srikakulam under RR. No, 434461 
and invoice No. 3/8-6-64.' The forwarding 
note was Ex. B-1. On 22-6-1964 there 


was a collision of trains at Ganguti Sta-. 


tion due according to the plaintiff, to the 
negligence of the railway servants. The 
wagon carrying the glass bangles was in- 
volved in the accident and some of the 
cases of bangles were broken. Later the 
bangles were transferred to another 
wagon by the railway authorities along 
=- with other commodities like bags of dhal, 
etc. The consignment reached Srikakulam 
on 25-7-1964 and was unloaded on 27-7- 
1964. The plaintiff took ‘open assessment 
delivery’ of the consignment, More than 
half the bangles were damaged. In the 
Damage Certificate Ex. A-2 issued by the 
railway authorities the “Bijack” value of 
the bangles was mentioned as Rupees 
56,837-04 and the value of the undamag- 
ed stock delivered to plaintiff was shown 
as Rs. 27,752-87. The plaintiff claimed 
that he was entitled to get Rs, 27,'754-87 
being the value of the damaged stock, He 
also claimed that he was entitled to get 
the cost of repacking the bundles and 
half the railway freight. After issuing 
notice under Section 80 C. P. C. the suit 

was filed on 4-9-1967 to recover a sum 
of Rs, 32,869-87. 
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2. The railway administration 
filed a written statement contesting the 
suit. It was claimed that the damage was 
not due to the negligence of the Railway 
servants, but was providential. It was 
pleaded that the value of the entire con- 


signment had been declared by the con- 
forwarding - 


signor as Rs. 25,000 in the 
note and,. therefore, it was not open to 


the plaintiff to claim that the. value of ` 


the consignment was Rs. 56,837-04. Since 
the plaintif admitted that the value of 
the undamaged stock delivered to him 


‘was Rs, 27,752-87 nothing more was due 


to the plaintiff, It was also pleaded that 
the plaintiff not having complied with 
the provisions of Section 77-B of the 
Indian Railways Act the defendant was 
protected from liability. It was further 
pleaded that the damage was due to the 
defective packing and not due to the neg- 
ligence of the railway servants. It was 


finally pleaded that the suit was barred - 


by time, The learned Subordinate Judge 
held that the suit was not barred by time 


2 and that there was no failure to comply 


with the provisions of Section 77-B of 
the Indian Railways Act. He held that 


the damage to the bangles was due to the 


collision of trains and that the collision 
was due to the negligence of the railway 
servants. He held that.the actual value 
of the consignment was Rs. 56,837-04 but 
that the plaintiff was precluded from 
claiming any sum by way of value of the 
damaged stock in view of the fact that 
he declared the entire value of the stock 
as Rs. 25,000 which was less than the ad- 
mitted value of the undamaged stock de- 
livered to him. He relied on the decision 


of Mack J. in Chunilal v. Governor Ge- 


neral in Council (ATR 1949 Mad 754) and 
the observations of the Pe High Court 
in Sarabji Dade Bai v. B. N. Rly. (AIR 
1936 Pat 393). 

3. We may straightway say that 
the learned Subordinate Judge was in 
error in holding that the plaintiff was 
estopped from claiming the value of the 
damaged stock in view of the declaration 
made by him that the entire value of the 
consignment was only Rs. 25,000. though 
the actual value was Rs. 56 837- 04. The 
learned Subordinate Judge himself ob- 
served that the plaintiff was under no 
obligation to mention the value of the 
consignment in the forwarding note as 
the value of each of the. packages was 
less than Rs. 500. We may mention here 


that under Section. 77-B of the . Indian 


Railways Act when any articles mention~ 
ed in the IJI Schedule are contained in 
any parcel or package delivered to a rail- 


way administration to be carried by the _. 
railway and the value of such articles in . 


the parcel or package exceeds Rs. 500 the 
railway administration shall not be res- 
seh ts s for the loss, destruction, damage 
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or deterioration of the parcel or nackage 
unless . person sending or deélivering 
the parcel or package has declared the 
value and contents of the parcel or pack- 


age at the time of the delivery and has. 


paid a percentage of the value so declar- 
ed by way of compensation for the in- 
creased risk. Section 77-B (2) provides 
that where such a parcel or package has 
been lost, destroyed or damaged or has 
deteriorated the ‘compensation recover- 
able in respect of such loss, destruction, 
damage, or deterioration shall not exceed 
the value so declared. Though it was ad- 
mitted that the value of each of the pack- 

ages in the instant case was less than 
Bs 500 it was argued on behalf of the 
railway administration that since an 
entire wagon had been booked and the 
value of all the packages consigned by 
the wagon was much more than Rs. 500, 
Section 77-B of the Indian Railways Act 
was attracted, We do not think we can 
accept this submission. The fact that the 
value of the entire, consignment is more 
than Rs. 500 is of no relevance. What is 
relevant under Section 77-B is that the 
value of each of the packages should be 
more than Rs. 500. In Governor General 
in Council. v. Sakalechand Batchutmal 
((1954) 67 Mad LW 807) Krishnaswaml 
Naidu, J. observed : 


‘The purpose behind ahi provisions 
is apparently that the railway 
tration must be made known of the value 
of the contents of a package in order to 
ascertain about their liability in case of 
a loss. There may be several packages 
sent in a single consignment, one of them 
more valuable than the others, But it is 
the separate value of the packages as 
required to be declared and not the value 
of the entire consignment. Apart from 
the fact that the word ‘consignment’ is 
not used and that a declaration is requir- 
ed to be made in respect of the value of 
each parcel or package, even the reason 
behind the rule supports., the view that 
what was intended in Section 75 (now 
Section 77-B).is not the consignment as 
a whole but the different packages or the 
items which form the consignment.” 


The learned Judge also referred to Firm 
Mahesh Glass Works v. Governor Gene- 
ral in Council (AIR 1950 All 543); Sarabji 
Dada Bai v. B. N. Rly. (AIR 1936 Pat 
393) and Herschel and Meyer v. G. E 
Rly. ((1907) 96 LIT 147 = 12 Com Cas 11). 
We are in entire agreement with the ob- 
servations of Krishnaswami Naidu J. In 
the present case, since’ admittedly the 
value of each of the packages was. less 
than Rs. 500; Section 77-B was not at- 
tracted. In fact, the railway administra- 
tion also accepted the packages without 
insisting on the extra payment contem- 
plated under Section 77-B notwithstand- 
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-valuation in any way bind the 
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ing the fact that the entire consignment 
had been valued at Rs. 25,000. The ques- 
tion of a person being under a disability 
from reco anything more than the 
value as declared by him arises only in 
cases where the value of the packages is 
declared. in accordance with the provi- 
sions of Section 77-B. Where the con- 
signor is under no obligation to declare 
the value of the consignment we do not 
see why, merely because he voluntarily 
makes a declaration about the value of 
the goods, he should be precluded from 
Claiming the true value of the goods. It 
is not as if the railway administration has 
been induced to act in .any particular 
manner because of the declaration made 
by the plaintiff. It is not as if the freight 
charges were collected on.the basis of the 
declared value of the goods, Freight 
charges were collected on the basis of the 
weight of the packages. In {AIR 1949 
Mad 754), Mack J., did make observa- 
tions which support the defendants, But 
ide with his view. Mack J. had 
said: - 


"there appears to ha ‘been no legal 
obligation on the plaintiff to declare in 
Ex. B-1 (forwarding slip) the value of 
the goods in the box. Nor will such 
Railway 
Company who are only liable in any 
event to pay for the actual value of the 
contents of the box which may well be 
considérably less than the amount de- 
clared. An interesting point for determi- - 
nation is whether if plaintiff, though 
under no legal obligation to value the 
contents of the box, does so of his own 


accord, the Railway. Company is legally 


liable to pay him compensation in excess 
of his own valuation at the time of con- 
signment,........ I am of the opinion that 
where a consignor takes it upon himself 
specifically to value a box and its con- 
tents: consigned by rail, it is not open to 
him to claim from the Railway Company 
in any excess of that valuation and to 
contend that the box contained more 
valuable things, an averment which the 
Railway Company may have great dif- 
ficulty in refuting.” 

The learned Judge did not state the prin- 
ciple on which he was basing his conclu- 
sion, If it was his view that the consignor 
was estopped from claiming more than 
the value mentioned in the declaration 
we do not see how there can be any 
estoppel unless the Railway administra- 


tion had done something in furtherance 


of the representation contained in the 
declaration, The learned Judge referred 
to the difficulty of the railway adminis- 
tration in refuting a claim about the 
actual value of the goods. That is only 
a matter of evidence and proof and we 
would think that the consignor would be 
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under a greater difficulty in proving that 
the actual value of the goods was higher 
than that which he himself had volun- 
tarily declared. We, therefore, hold that 
the valuation mentioned in the forward- 
ing note does not bind the plaintiff, On 
the evidence the lower court found that 
the actual value of the 
were booked for carriage was Rupees 
56,837-04. The. plaintiff produced his bills 
to substantiate his statement and we also 
note that these bills were produced be- 
fore the Railway administration itself at 
the earliest opportunity. In Ex. A-2, the 
damage-memo, the ‘bijack’ value of the 
consignment was noted as Rs. 56,807-04 
on the basis of these very bills. 


4, On the conclusion arrived at by 
us in regard to the binding nature of the 
voluntary declaration of value made in 


the forwarding note the plaintiff should- 


succeed in the appeal. However, the res- 
pondent’s learned counsel raised the ques- 
tion of bar of limitation which we think 
is a formidable one, In the present case, 
there is no dispute that the appropriate 
Article of the Limitation Act which ap- 
plies to the case is Article 10 (Corres- 
ponding to Article 30 of the old Limita- 
tion Act), which is as follows: 


5. It will be seen that the third 
column mentions the time from which 
period begins to run as the time when 
the loss or injury occurs and not as the 
time when the loss or injury becomes 
known to the plaintiff or the time when 
the injured goods are delivered to the 
consignee., In the case before us, accord- 
ing to the case of the plaintiff, the injury 
to the goods occurred on 22-6-1964 when 
the collision took place, In his evidence 
as P. W. 1, the plaintiff stated “the entire 
damage to my glass bangles was caused 
by the collision between the trains and 
the careless transhipment of the glass 
bangles to a new wagon at Ganguti Rail- 
way Station.” In the notice issued under 
Section 80, C. P. C. it was stated, “the 
damage of the stocks of my clients has 
occurred due to the sheer negligence and 
carelessness of the railways in accident 
dated 22-6-1964 at Ganguti and due to 
the careless and negligent transhipmenf 
of stocks into another wagon.” In the 
same notice the cause of action for the 
proposed suit was mentioned as 22-8-1964 
when the accident occurred and subse- 
quently when the stocks were carelessly 
transhipped into another wagon. In an- 


other notice Ex. B-3 it was mentioned © 


bangles . which’ 
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“the cause of such heavy damage to the 
stocks is only on account of accident”. 
In the plaint also the cause of action was 
mentioned as 22-6-1964 when the accident 
occurred and when the transhipment was 
dohe at Ganguti, Thus the plaintiff came 
forward with the express case that the 
damage to his goods was caused at the 
time of the collision and .again at the 
time of the transhipment. The collision 
was on 22-6-1984 and according to the 
evidence the transhipment was on 1-7- 


1964. Whether the date of collision or the. 


date of transhipment is taken into ac- 
count the suit would be barred by time. 


6. Sri Gangadhara Rao, learned 
counsel for the plaintiff argued that since 
the plaintiff could. not be expected to 
know how and when his goods were 
damaged, the period. of limitation must 
commence only from the date when the 
damaged goods were offered to be deli- 
vered to the plaintiff and when he thus 
came to have knowledge of the damage. 
The learned counsel would be quite right 
in his submission if the time when dam- 
age is caused is unknown to the parties. 
But where the time when damage was 
caused is known to the parties it is up to 
the parties to file a suit within the period 
of three years from the time when the 
damage was caused. Once the time of 
damage comes to be known to the consig- 
mor we do not see how he can avoid fil- 
ing the suit within three years from the 
time of injury as prescribed by Art. 10 
of the Limitation Act and claim that he 
is entitled to file the suit within three 
years. from the.date of his knowledge. In 
the present case, the plaintiff deposed 
that after taking open delivery he made 
enquiries and came to know that the 
damage was due to the collision and to 
the transhipment. Knowing when the col- 
lision and the transhipment had taken 
place the plaintiff has himself to blame 
if he did not file. the suit within the 
prescribed period of limitation, 


{. The learned counsel relied on 
the decisions of the Andhra Pradesh High 
Court in Oriental Silk Stores v. General 
Manager, South Central Rly. (AIR 1961 
Andh Pra 454) and the Madras High 
Court in Union of India v. Sitaramiah, 
(AIR 1962 Mad 349) and M. Sultan Pillai 
and Sons v. Union of India ‘(AIR 1963 
Mad 365). All these cases were cases 
where the time when the damage was 
caused was unknown to the parties and 
the railway administration on whom the 
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burden lay of providing when the damage 
took place was unable to adduce any evi- 
dence on that point. In such a situation 
it was held that limitation commenced 


running from the date when the plaintiff . 


came to know of the damage. In other 
words, the date of knowledge of the 
plaintiff was -considered as ‘the assumed 
date’ on which the injury to the goods 
was caused. We may also add here that 
in the three cases cited to us the ques- 
tion was whether time began to run from 
the date when the consignee became 
aware of the injury to the goods or from 
the date of repudiation of . the claim by 
the railways. It was decided that time 
tan from the date of the consignee’s 
knowledge and not from the date of re- 
pudiation by the railway. 

8. In the case before us, the very 
case of the plaintiff was that the goods 
were damaged on the date of collision 
and the date of transhipment. The rail- 
way administration was thus relieved of 
the burden of establishing when the 
damage was caused. The suit was filed 
beyond the period prescribed by Article 
10 of the Limitation Act read with Sec- 
tion 15 of the Limitation Act. 

9. In the result, the appeal is dis- 
missed but in the circumstances there 
will be no order as to costs. 

Appeal dismissed. 
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RAMACHANDRA RAO AND 
RAGHUVIR, JJ. 


Pillalamarri Vara Prasada Sarma, 
Appellant v. FPillamarri Seshalakshmi, 
Respondent. . 


A. A. O. No. 277 of 1971, D/- 30-12- 
1974.* 

(A) Hindu Marriage Act (1955), S. 9 
— Petition by wife for a decree for re 
tution of Coonen rights — Where the 
earlier decree. or restitution of conjugal 
rights passed in a suit by the husband is 
in force, petition by wife for the same 
relief cannot be sustained, 

The wife if anxious to get restitution 
of conjugal rights could have very well 
obeyed the earlier decree. (Para 6) 

In the present case the conduct of 
the wife in msisting upon her continuing 
in service at a distant place away from 
her husband amounts to withdrawing 
from the society of the husband without 
just and sufficient cause. On this ground 
also the wife is not entitled to maintain 


*(Against order of 3¥d Addl. J., City Civil 
Court, Secunderabad in O. P. No. 134 
of 1989, D/- 30-1-1971.) 
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~with the husband, The 
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the petition under S. 9, AIR 1964 Punj 28 
and AIR 1966 Madh Pra 212 and AIR 1973 
Punj 134 and AIR 1965 Andh Pra 407, 
Relied on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1973 Punj 134 =. 75 Pun LR 63 7 
AIR 1966 Madh Pra 212 = 1965 Jab LJ 


1092 7 
AIR 1965 Andh Pra.407 = (1965) 1 Andh 
WR 426 8 


AIR 1964 Punj 28 = 65 Pun LR 315 7 
N. Rajeswara Rao, for Appellant; G. 
V. R. Mohan Rao, for Respondent. 


RAMACHANDRA RAO, J.:— This is 
a hushand’s appeal against the order of 
restitution of conjugal rights passed by 
the III Additional Judge, City Civil 
Court, Secunderabad in O. P. No. 134 of 
1969, The appellant husband and the res- 
pondent-wife were married on 9-3-1966. 
The. husband is an Assistant Engineer, 
Structural Design Office employed in the 


‘Heavy Engimeering Corporation at Ranchi. 


The wife, a graduate was employed as 
Assistant Instructress in Gram Sevika 
Training Centre at Samalkota. After a 
couple of years of the marriage some dis- 
putes arose between the parties and the 
wife went away to Samalkot where she 
was employed as Gram Sevika. The hus- 
band then filed a suit, T. S. No. 1315 of 
1968 on the file of the court of the Mun- 
sif, Ranchi for granting a decree direct- 
ing the wife to come and live with him 
permanently and render him conjugal 
rights, That suit ended in a compromise 
on 4-12-1968 and a decree in terms of the 
compromise was passed directing the wife 


. to live with the husband at Ranchi and 


she also undertook not to join service. 


2. However, this petition O. P. 
No. 134 of 1969 out of which this appeal 


_ arises was filed by the wife under Section 


9 of the Hindu Marriage Act for a decree 
for restitution of conjugal rights. In the 
petition it was alleged that the husband 
is not a strong-willed person and is lable 
to be easily influenced by his mother and 
sisters, that his eldest sister was having 
considerable influence over the respon- 
dent and that she was expressing dissatis- 
faction with the wife as the marriage 
was performed without her approval. It is 
further alleged that at the time of the 
marriage, the wife was employed and she 
offered to resign her job but the husband 
persuaded her to stay on and she continu- 
ed in.service for some time and that she 
was applying for leave and was staying 
husband’s mind 
was poisoned against the wife by his 
eldest sister and there was a lot of ill- 


‘treatment by the husband’s mother and 


sister and the wife was ultimately de- 
serted. The husband was aggrieved that 
the wife is educated and employed and 
he was insisting’ upon her. resigning her 
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job and also obtaining a certificate that 
she was relieved. from service as a condi- 
tion precedent to his living with her. The 
obvious idea is to make the wife helpless 


and utterly dependent upon him so that . 


she would be completely at the mercy of 
the husband to be abused or beaten ac- 

cording to his pleasure. It was further 
alleged that the last attempt was 


made- 
by the wife by going to the husband in 
October, 1968 and living with him. Ac- 


cording to the wife, there were then no 
extraneous influences and the husband 
lived in terms of love and affection with 
the wife and she also became pregnant 
and was brought to Samalkot, her father’s 
place for confinement by the husband 
himself and was left there for confine- 
ment in 1969. The wife further states that 
the husband obtained a chance. of going 
to the States as an immigrant for five 
years and so encouraged the wife to re- 
sign her job and she resigmed her job on 
5-5-1969. But again the. husband began to 
insist on the wife securing a certificate 
that she was relieved from service and 
that he would then only think of sending 
her to Akividu their native place. She 
states that the husband was suffering 
from a complex that a Hindu wife should 
economically ibe helpless and. live only at 
the mercy of the husband. It was also 
alleged that the petition for restitution 
of conjugal rights filed by her husband 
at Ranchi was withdrawn as the. wife was 
only too anxious to live on amicable 
terms with the husband and that did not 
even help the husband in changing- his 
outlook and that petition seems to have 
been S by the persons behind the 
husband as stepping stone’ for securing 
the ultimate dissolution of the marriage 
by divorce and was not at all bona fide. 
She therefore filed this petition under 
Section 9 for restitution of conjugal 
rights alleging that the cause of action 
for the petition arose on 1-9-1969 when 
the- husband refused to take her back un- 
less she resigned her job. 


3. The husband filed a counter, 
denying all the allegations made in the 
petition. He stated that he was living by 
himself at Ranchi and that none of his 
sisters or mother have ever stayed with 
him for any considerable Iength of time. 
He further stated that he was suffering a 
great cog nate ira by the wife with- 
drawing from his company and society 
and by her refusal to perform the mari- 
tal obligations towards him on the ground 
thet she was employed, He requested her 
several times to resign her fob and give 
her company and society; but she refus- 
ed. He t en Yaled the Sut T. S, No. 1315/ 
68 on the file of the District Munsif, 
Ranchi on 26-8-1968.and the same was 
closed on 4-12-1868 by a compromise. Ac- 
cording to the terms of the compromise 
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the wife had to resign the job and had 
undertaken not to desert the respondent. 
But contrary to the said undertaking the 
wife again joined the service and refused 
to join the husband. With a view to ~ 
forestall any action being taken by the 
husband the wife filed the present peti- 
tion on untenable and false grounds. He 
further stated that he never insisted or 
encouraged the wife to join service. While 
the husband had no objection for the wife 
being employed, he feels that the first 
duty of the wife is towards the husband 
and she could -be economically. indepen-- 
dent by -taking other vocations while liv- 
ing with her husband, He therefore states 
that the wife had withdrawn from his 
company and society without just and 
sufficient cause. He further stated that 
the wife should be directed to join the 
husband at Ranchi and also -she should 
be directed to resign her job as per the 
terms of the compromise in T, S. No. 1315 
of 1968 and that he is willing to treat the 
wife as a partner in life. 


4. . No evidence was réebrded in 
the case. But: the learned Judge heard 
both the sides and theld that as the par- 
ties are anxious to. live together and as 
the wife undertook to go and live with 
the husband and that he would allow her 
to live with him and that she represent- 
ed that she would resign the job soon 
after her life with the husband gets ad- 
justed and runs smoothly he allowed the 
petition and granted a decree for restitu- 
tion of -cénjugal rights. He however re- 
jected the contention of the . husband 
that a direction should be given to the 
wife to resign her job as agreed to - by 


- her under the terms of the compromise 


in the Ranchi Court on the ground that 
it was not open to the Court to give such 
a direction while exercising jurisdiction 
under the Hindu Marriage Act. | 


5. When this appeal came ‘up a 


‘hearing on 5-12-1974, we adiourmed the 


matter to enable the parties to be pre- 
šent to see whether any amicable settle- 
ment could be brought about between 
them. The parties accordingly appeared 
on 23-12-1974. We heard both the hus- 
band and wife and the learned .counsel 
in the Chambers to find out whether the 
parties could adjust the matter. We again 


adjourned the matter to 26th December, 


1974 to give them further- time to see 
whether they could compose their dif- 
ferences. On 26th December, 1974 it was 
reported by both the learned counsel 
that they could not arrive at settlement. 
Therefore we heard the case on merits. 


6. Sri N. ` Rajeswara Rao, the 
learned counsel for the appellant sub- 
mits that when once there is an order for 
restitution of conjugal rights made by 
Ranchi Court, it is not open to the 
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barred by time — Power of Court to grant 
relief of injunction, F. A. No. 64 of 1967 
(Bom), D/- 25-3-1970, Reversed. (Limita- 
tion Act (1908), S. 28 and Art. 120). 


The plaintiff came to India in the 
year 1941. while he was still a bov of 14 
years, he having been born in Afganistan 
in the year 1926. He never left India 
since then, He had been married in India 
and was doing business in India.. He was 
registered. as a voter and had exercised 
franchise, He filed a suit on 23-1-1963 for 
declaration that he was citizen of India 
and for permanent injunction restraining 
the defendant i.e, the State of Maha- 
rashtra from deporting him as a foreigner 
under the Foreigners. Act. -He alleged 
that on the: pressure of the police officers, 
he was constrained to register himself as 
a foreigner on 12-7-1956 and also to re- 
ceive Afghan passport to enable him to 
continue his stay in India. He further 
alleged that after expiry of the Passport 
period on 11-4-1961 the Afghanistan Con- 
sulate declined to renew his passport and 
the police officers, on the other hand 
threatened to serve “leave India” notice 
if passport was not renewed within two 
months from thelr notice dated 11-12-1961 
and the final notice was served on 18-7- 
1962. 


Held, that the plaintiffs suit for in- 
junction restraining the State Govern- 
ment from deporting the plaintiff till the 
Central Government recorded its decision 
ag required under Section 9(2) of the 
Citizenship Act, should be decreed. F.A. 
No, 64 of 1967 (Bom). D/- 25-3-1970. Re- 
versed; AIR 1969 SC 1234, Distinguished. 

(Para 14) 


A person found to be a citizen of 
India under Article 5 of the Constitution 
on 26-1-1950 cannot be, treated as foreig- 
ner as long as the Central Government 
does not record a decision to that effect 
under Section 9 (2) of the Act. The Cen- 
tral Government is alone comnetent to 
decide such an issue and the Civil Court 
is barred from so deciding. While it is 
open for a party affected to move the 
Central Government for the required de- 
claration, other interested party such as 
State Government or its police officers 
can also take the initiative, Such a deci- 
Sion being the basis. and the condition 
precedent for his treatment as foreigner, 
order of deportation or directing any such 
person to leave India. is invalid. ineffec- 
tive and inoperative. Ordinarily the date 
of the acquisition of foreign passport by 
any one should have been the date of 
cesser of his Indian citizenship. But on 
interpretation of Act and Rules the date 
of the: order under Section 9 (2) is consi- 
dered to be. the determining factor. ATR 
1962 SC 1778; AIR 1965 SC 1623 and AIR 
4971 SC 1382. Relied on. (Para 8) 
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Therefore the defendant and its offi- 
cers could not legally compel the plain- 
tiff to leave India without any decision 
under Section 9 (2) of the Act. If prose- 
cution of guch citizen and his proposed 
deportation without decision under Sec- 
tion 9 (2) was ineffective and incompetent, 
the notice of the defendant calling upon 
the plaintiff to leave India without such 
decision . was equally invalid and 
liable to be quashed. (Para 9) 


Whether Court in exercising criminal 
or writ jurisdiction or ordinary civil 
jurisdiction. it is bound to follow the law, 
l.e. not the acquisition of the, passport 
but the order of the Central Government 
operates as cesser of the citizenship not- 
withstanding the irrebuttable presumption 
raised by the passport under the Rules. A 
Civil Court cannot afford to ignore such 
immunity and protection to a citizen 
against such unwarranted threat of de- 
portation without his being found to have 
ceased to be such citizen either because 
of impediment in granting declaratory re- 
lief or his failure to approach the Central 
Government for decision under Section 9 
(2) of the Act. (Para 9) 

There: is no reason why the reliefs of 
injunction cannot be granted in the pre- 
sent case, even if the suit for declara- 
tory relief is held to have become time- 
barred, It is well settled that Limita- 
tion Act only bars remedy and does not 
destroy the substantive rights. excepting 
ag provided under Section 28 (of 1908 Act) 
with regard to the rights in immovable 
properties. Status of a person as citizen 
of India cannot be said to have been 
extinguished merely because his remedy 
for getting declaration to that effect is 
lost due to the bar of limitation. Every 
citizen is entitled to protection against de- - 


-` portation and the investigation of his be- 


ing a citizen under Article 5 is implicit 
in the claim for relief for injunction with- 
out regard to whether declaratory suit 
for the same has become barred bv 
limitation. Such investigation of title or 
status does not depend on claiming de- 
claratory relief. AIR 1970 Cal 539° and 


AIR 1968 SC 102, Relied on; F. A. N 
295 of 1960 (Bom) and F. A. No. 140 of 
1968 (Bom), Doubted. (Para 11) 


The. causes of action for declaratory 
relief and the one for relief of injunction 
may not necessarily always coincide, In 
the present case, cause of action for de- 
claratory relief can be said to have ac- 
crued on 12-7-1956. when the plaintiff 
was required to be registered as a foreig- 
ner, But the cause of action for relief of 
injunction cannot be said to have arisen 
fill the threat to leave India was hurled 
at him on 11-12-1961. The suit for in- 
junction cannot be said to thave been 
barred on any tests whatsoever. 

(Para 12) 
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There is no reason whv the present 
suit cannot be finally disposed of bv res- 
training the State from deporting the 
Plaintiff till the decision under Section 9 
(2) of the Act. This rids the litigant of 
the botheration implicit in anv prolong- 
ing of the litigation and also the Court 
of purposeless arrears. This also leaves 
the concerned State officials free to move 
the Central Government of their own 
With such urgency as the facts of the case 
- warrant. There-is also no reason whv the 
Court be saddled with the responsibility 
of making the reference to the Central 
Government, when statute doeg not re- 
quire so. AIR 1962 SC 70: Distinguished. 

(Para 13) 


' Cases Referred: Chronological Paras 
(1972) Appeal No. 144 of 1968. D/- 14-1- 
1972 (Bom) 6 
AIR 1971 SC 1382 = 1971 Cri LJ 1103 7 
AIR 1970 Cal 539 = ILR (1971) 1 Cal 497 
ll 

ATR 1969 SC 1234 = (19869) 3 SCR 1006 
5. 13 


(1969) First, Appeal No. 393 of 1965. D/- 
12-3-1969 (Bom) 6 

AIR 1968 SC 102 = (1967) 3 SCR 920 11 

(1968) Appeal No. 140 of 1968 with L. P.A. 
No. 9 of 1968, D/- 20-6-1968 (Bom) 


6, 10. 12 
ATR 1965 SC 1623 = 1966 SCD 67 7 
AIR 1962 SC 70 = (1962) 1 SCR 779 " 
AIR 1962 SC 1778 = 1964 SCD 98 7.13 


(1962) First Appeal No 295 of 1960. D/- 
3-10-1962 (Bom) 3.10 
A. A. Omer, for Appellant: S. C. 
igs Asst. Govt. Pleader, - for Respon- 
en | 


DESHPANDE, J.:— - The plaintiff. 
appellant in this Letters Patent Appeal. 
instituted a suit in the City Civil Court 
at Bombay for— (a) declaration that the 
plaintiff was a citizen of India: and (b) 
for permanent injunction restraining the 
defendant, i.e. the State of Maharashtra. 
from deporting him as a foreigner under 
the provisions of the Foreigners Act. . The 
Suit was instituted on 23rd January 1963. 
It was pleaded that he was born in 
Afghanistan, but has made India his domi- 
cile since his arrival in Bombay in the 
year 1941. He never left India since 
then, However, on the pressure of the 
police officers. he was constrained to regis- 
‘ter himself as a foreigner on 12th July 


1956. and Bice to receive Afgan passport . 


thereafter through Afghanistan Consulate 
to enable him to continue his stav in 
India. After the expiry of the passport 
period on 11-4-1961. the Afghanistan Con- 
sulate declined to renew his passport. 
Defendants, police officers. on the other 
hand, threatened to serve “leave India” 
notice if passport was not renewed within 
two months from their notice dated 
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11-12-1961. Finally such notice was served 
On 18-7-1962. The plaintiff instituted this 
suit after serving notice on the defendant 
under Section 80 of the Code of Civil 
Procedure dated 2nd October 1962. 


2. The State of Maharashtra de- 
nied that the plaintiff was a citizen of 
India and that he was entitled to the re- 
liefs prayed. The jurisdiction of the Court 
to entertain or try the suit was also ques- 
tioned in view of the provisions of the 
Citizenship Act of 1955, hereinafter re- 
ferred to as ‘the Act’, 


3. On evidence, the trial Judge 


held that the plaintiff was a citizen of 


India at the commencement of the Con- 
stitution, The suit filed after six vears 
from the date of registration as foreigner 
was. however. found to have been barred: 
by limitation under Article 120 of the 
Limitation Act of 1908. and consequently 
has been dismissed. While so holding. the 
trial Judge followed a fudgment of the 
Division Bench of thig Court dated 3rd 
October 1962 in First Appeal No. 295 of 
1960 delivered by Patel J. His First Ap- 
peal was dismissed by a Single. Judge of 
thig Court on 25th March 1970 holding 
that even if the suit was held to be within 
time, the plaintiff would not succeed in 
getting the reliefs. in view of the plaintiff 
being alleged to be a foreigner and the 
Trial of such an issue being barred bv 
Section 9 (2) and Rule 30 of the. Citizen- 
ship Act. Correctness of this judgment is 
challenged in this Letters Patent Appeal 
by the plaintiff. 


4. We are afraid. the dismissal of 
the appeal and the suit by the Single 
Judge does not appear to have been war- 
ranted. The trial Judge has found that 
the plaintif had proved his beins a citi- 
zen of India on 26th January 1950. This 
finding does not appear to have been 
challenged in appeal and he has not con- 
sidered it fit to reverse the same. Even 
before us. Mr. Pratav. the learned Assis- 
tant Government Pleader, had verv little 
to say while challenging this finding of 
fact. It was not disputed that the pla‘n- 
tiff came to India in the vear 1941. while 
he was still a boy of 14 vears. he having 
been born in Afghanistan in the year 1926. 
He appears to have become maior in the 
year 1944 and has not left India at any 
time during the period from 1941 till the 
institution of the suit on 23rd January 
1962. He declined to accompany 
uncle, who left India in the vear 1946. He 
has been married in India and has been 
doing business-in India. 
as a voter and has exercised franchise. 
These undisputed tell-tale facts are by 
themselves sufficient to hold that the 
plaintiff has adopted India as a domicile 
of his choice notwithstanding he having 
been born in Afghanistan in the year 1926. 


He is registered ` 


we 
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5. A person found to be a citizen 
at the commencement of the Constitution 
possesses certain fundamental rights in- 
cluding freedom of movement and protec- 
. tion against unwarranted interference 
therewith, It is difficult to resist his 
claim for protection against unlawful 
interference if such case is made out. Re- 
„Hance by the learned Judge on the iudg- 
ment in Shah Mohammad’s case of the 
Supreme Court reported in AIR 1969 SC 
1234, does not appear to us to be well 
founded. In Shah Mohammad’s case the 
High Court had remitted the issue as to 
the acquisition of the citizenship of Pakis- 
tan by Shah Mohammad to the District 
Judge on the assumption that provisions 
of the Citizenship Act of 1955 did not 
apply to the proceedings instituted prior 
to the enforcement thereof. and on re- 
ceipt of the finding in favour of Shah 
Mohammad, proceeded to decree hig suit 
for permanent injunction against the State 
of U. P. Grover J., speaking for the 
Supreme Court held that the Act of 1955 
did apply even to the question arising in 
such pending suits and consequently the 
District Judge or the High Court was not 
competent to decide such an issue. The 
case was remanded to the High Court to 
pass appropriate orders for determination 
of the question in dispute. The, Supreme 
Court presumably had the procedure 
hinted by the Supreme Court in the case 
of Akbar Khan Alam Khan v. Union of 
India, AIR 1962 SC 70 in mind. while 
passing such final order. It is difficult 


to derive any support for dismissal of the- 


appellant’s suit in this manner from the 
Shah Mohammad’s case. 


6. Mr, Pratap, the learned Assis- 
tant Government Pleader, appearing. for 
the State, contends that such a suit is 
liable to be dismissed as being time- 
barred, In addition to the judgment re- 
lied on by the trial Judge, he also relied 
on yet another judgment of Division 
Bench by Patel. J., in Appeal No. 140 of 
1968 with L. P. A. No. 9 of 1968 delivered 
on 20th. Jume 1968. He, secondly. contend- 
ed that the plaintiffs suit cannot be de- 
creed till the plaintiff moves the Central 
Government and gets a declaration under 
Sec, 9 (2) of the Act that he has not re- 
nounced his citizenship. He. thirdly. pro- 
posed that hearing of the anpeal be stay- 
ed till the question of limitation referred 
by Nain, J. to the Full Bench by his order 
dated. 14-1-1972 in Appeal No. 144 of 1968 
is decided. He also urged that the issue 
_ of renunciation of citizenship bv the plain- 
tiff be referred to the Central Govern- 
ment under Section 9 (2) of the Act and 
the appeal be stayed still the receipt of 
the finding. as is done by Kantawala. J. 
{as he then was) in First Appeal No. 393 
of 1985 by his order dated 12th March 
1969, 
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7. .The contentions raised by Mr. 
Pratap can be better dealt with after 
ascertaining the true. effect of the posses- 
sion of foreign passport by a person 


.found to be a citizen on 26-1-1950 and 


effect of Section 9 (2) of the Act. In the 
case of Government of A. P. yv. Mohomad 
Khan, AIR 1962 SC 1778. the Supreme 
Court was dealing with writ applications 
of 22 persons who had come to India from 
Pakistan on the passport of the Govern- 
ment of Pakistan and were asked to re- 
move themselves from out of India on 
account thereof. Their being citizens ol 
India at the commencement of the Con- 
stitution was not in dispute. The only 
question was with regard to the effect of 
their entering India on Pakistani pass- 
ports, Gajendragadkar. J.. as he then 
was. speaking for the Court first over- 
ruled the view that possession of such 
Passport operated as automatic cesser of 
the Indian citizenship and observed as fol- 
lows (paragraph 6): 


“Therefore, there ig no doubt that in 
all cases where action is proposed to be 
‘taken against persons residing in this 
country on the ground that they have ac- 
quired the citizenship of a foreign State 
and have lost in consequence the citizen- 
ship of this country. it is essential that 
that question should be first considered 
by the Central Government .......... “a The 
decision of the Central Government about 
the status of the person is the basis on 


which any further action can be taken 
against him.” 

In the case of Md. Ayub Khan v. 
Commissioner of Police, Madras. reported 
in AIR 1965 SC 1623 the appellant was 
sought to be deported from India by the 
Commissioner of Police, Madras. on the 
ground of he having acquired Pakistan 
passport on 1-4-1953. It appears that his 
application dated 9th August 1957 to the 
Collector of Madras for registration as a 
citizen of India and subsequent applica- 
tion to the Central Government under 
Section 9(2) of the Act was rejected 
without giving any opportunity to pro- 
duce evidence. His writ application be- 
fore the Single Judge of the Madras High 
Court and also his appeal to the Division 
Bench was dismissed on the ground that 
the very fact of his obtaining such pass- 
port was by itself sufficient to raise ir- 
rebutable presumption of his having ac- 
quired the citizenship of Pakistan as per 
the Rules under the Act. After making 
reference to its earlier judgment and the 
scheme of Articles 5 to 11 of the Consti- 
tution and Section 9 of the Citizenship 
Act and the rules made thereunder. 
Shah, J., speaking for the Court nega- 
tived the claim of any Court or other au- 
thority to raise such presumption and 


-observed: 
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"Paragraph 2 {of the Schedule to the 
Rules) which authorises the Central Gov- 
ernment to make enquiries for the pur- 
pose of determining the question raised. 
strongly support the view that the Cen- 
tral Government must arrive at a deci- 
Sion that the Indian citizen has volun- 
tarily acquired foreign citizenship. before 


- action can be’ taken against him on the 
footing that his citizenship is terminated.” 

State of U. P. v. Rahmatullah report- 
ed in AIR 1971 SC 1382 was an appeal 
by the State against the acquittal by the 
High Court of respondent-accused who 
was tried for offence under Section 14 of 
the Foreigners Act, 1946. on the ground 
of his having entered Indig on 1-4-1955 on 
Pakistan passport and having over-staved 
in Indig illegally. That he was.a citizen 
of India at the commencement of the 
Constitution was not disputed. During 
the pendency of the criminal proceedings 
inquiry under Section 9 (2) of the Citizen- 
ship Act read with Rule 30 of the Rules 
thereunder was held and by an order of 
the Central Government dated 5th Nov- 
ember 1964 he was held to have acauired 


the citizenship of Pakistan after 26th . 


January 1950 and before 15th March 1955. 
Rahmatullah’s acquittal by the High Court 
was based on the fact that question of his 
acquisition of Pakistani citizenship was 
not determined before the date of the 
prosecution. Dua, J., speaking for the 
Court, after referring to its some report- 
ed and unreported judgments made the 
following observations: 


“In view of these decisions jt seems 
to us to be obvious that till the Central 


Government determined the question of 
the respondent having acquired Pakistan 
nationality and had thereby lost Indian 
nationality. he could not be treated as a 
foreigner and no penal action could be 
taken against him on the basis of his 
status as a foreigner. being a national of 
Pakistan,” - : 

8. Now, the plain implications of 
the ratio of these judgments and the facts 
discussed therein are that (1) A person 
found to be a citizen of India under Arti-~ 
cle 5 of the Constitution on 26-1-1950 
cannot be treated as foreigner as long as 
the Central Government does not record 
a decision to that effect under Section 9 (2) 
of the Act. (2) The Central Govern- 


ment is alone competent to decide such. 


an issue and the Civil Court is barred 
from so deciding. (3) While it ig open for 
a party affected to move the Central Gov- 
ernment for the required declaration, 
other interested party such as State Gov- 
ernment or its police officers can also 
take the initiative. (4) Such a decision 
being the basis, and the condition prece~ 
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dent for his treatment as foreigner, order 
of deportation or direc any such per- 
son to leave India, is invalid. ineffective 
and inoperative. (5) Ordinarily the date 
of the acquisition of foreign passport by- 
any one should have been the date of 
cesser of his Indian citizenship. But on 
interpretation of Act and Rules the date 


of the order under Section 9 (2) is consi- 


dered to be the determining factor. 


9. If this ig the true scheme of 
Articles 5 to 11 of the Constitution and 
the Act of 1955 and the Rules thereunder, 
lt is difficult to see how the defendant 
and its officers can legally compel the 
plaintiff to leave India without anv deci- 
sion under Section 9 (2) of the Act. If 
Prosecution of such citizen and his pro- 
posed deportation without decision under 
Section 9 (2) is held as ineffective and in- 


competent, the notice of the defendant} 


calling upon the plaintiff to leave India 
without such decision also is equally in- 


RP a ees 


valid and liable to be quashed. The dif-| -~ 


ference in approaches in criminal ‘and 
writ matters, as distinct from ones in-a 
suit, was strongly relied on by Mr. Pra- 
tap. That the approaches in certain res- 
pect are different can hardly be disputed. 
Even so. it ig difficult to see what differ- 
ence it can make to the application of 
the above ratio whether Court is exercis- 
ing cri al or writ jurisdiction or ordi- 
nary civil jurisdiction. Court is bound to 
foliow the law, i.e. not the acquisition of 
the passport but the order of the Central 
Government operates as cesser of the 
citizenship notwithstanding the irrebut- 
able presumption raised by the passport 
under the Rules, It is difficult to under- 
Stand how a Civil Court can afford to 
ignore such immunity and protection to 
a citizen against such unwarranted threat 
of deportation without his being found 
to have ceased to be such citizen; either 
because of impediment in granting de- 
claratory relief or his failure to approach 
the Central. Government for -decision 
under Section 9 (2) of the Act. when the 
relief and protection can be claimed by 
him from the High Court under Art. 226 
of the Constitution in spite ‘of such 
hurdles. In fact High Court itself in- 
variably directs the litigants to seek relief 
by suit when case involves disputed aues- 
tions of facts as in the present case. 


10. Now, it is true that in the 
above referred two cases (First Appeal 
No. 295 of 1960 (Bom) and First. Appeal 
No. 140 of 1968 (Bom)). such declaratory 


suits are held to have been barred by ` 


Article 120 of the Limitation Act. 1908, 
and suits were consequently dismissed 
having been instituted: six years after the 
first threat to plaintiffs’ rights On the 
other hand in Appeal No. 7 of 1968 
against dismissal of such suit at motion 
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stage on the preliminary point of limita- 
tion, another Division Bench. however. 
observed that invasion on the citizenship 
right was a continuing wrong and everv 
invasion furnished fresh cause of action 
and ag such limitation would commence 
from the date of each such invasion, The 
Bench also held that suit for injunction 
could be still maintainable even if decla- 
. ratory relief was barred. The learned 
Judge, however, referred the question of 
limitation for declaratory relief to the 
Full Bench in spite of the above opinion 
at the instance of the Appellant’s Advo- 
cate presumably because the point was 
raised at the threshold of the litigation. 
The Full Bench thought that the issues 
arising out of the reference cannot be 
decided unless the case js tried on 
merits on all issues, including one as to 
limitation. The reference thus proved to 
be abortive.’ But in First Apveal No. 144 
of 1968 Nain J. again referred the same 
“question to the Full Bench by his order 
dated 14-1-1972. The reference is still 
pending and we would refrain from 
touching the said issue. 
Patel, J.. however. appears to us open to 
doubt in view of the implications of the 
above discussed three judgments of the 
‘Supreme Court. 


11. But the auestion as to whether 
suit for injunctions simpliciter in the 
event of declaratory relief becoming 
time-barred could be maintainable or not 
was not considered in three of these four 
cases, Tarkunde, J., in his order dated 
llth June 1969 did consider the question 
and held in the affirmative. But neither 
his order nor the order of Nain. J.. dated 
14-1-1972 contemplated referring this 
question to the Full Bench. We have al- 
ready indicated how Tarkunde, J. appears 
to have referred the question of limita- 
tion to the Full Bench even when in the 
opinion of the Bench the suit for injunc- 
tion could still be entertained. We do not 
see whv the reliefs of injunction cannot 
be granted in the present case, even if 
the suit for declaratory relief is held to 
have become time-barred. It is well set- 
tled that Limitation Act only bars re- 
medy and does not destory the substan- 
tive rights, excepting as provided under 
Section 28 (of 1908 Act) with regard to 
the rights in immovable properties. Status 
of a person as citizen of India cannot be 
said to have been extinguished merely 
because his remedy for getting declara- 
tion to that effect is lost due to the bar of 
limitation. A suit for possession bv a 
rightful owner filed within 12 vears -of 
dispossession cannot be held as time- 
barred merely because his remedy for de- 
claration of- his title had become barred 
due to the expiry of six years, Such 


rightful owner can Still establish his title. 
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“ways coincide, 
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and succeed in getting the possession. if 
the suit for possession is within time. We 
are not here dealing with cases where re- 
lief of injunction is claimed by wav of 
consequential relief and grant of which 
relief is dependant on the relief for de- 
claration. Suits for declaratory reliefs on 
voidable transactions .are illustrative of 
such cases. We have already made refer- 
ence to the decisions of the Supreme 
Court to indicate the nature of right of a 
citizen in such matter. In our opinion. 
the relief for declaration in such kinds of 
suits is not only ancillary as held by Cal- 
cutta High Court in AIR 1970 Cal 539, 
(Gowardhandas vy. Calcutta Municipality) 
in a different context but is superflous in- 
deed, Every citizen. is entitled to pro- 
tection against deportation and the in- 
vestigation of his being a citizen under 
Article 5 of the Constitution is implicit in 
the claim for relief for injunction without 
regard to whether declaratory suit for 
the same has become barred by limita- 
tion, Such investigation of title or status 
does not depend on claiming declaratory 
relief. See AIR 1968 SC 102, (V. P. Sugar 
Works v. C. I of Stamps). Implications 
of the above three judgments of the 
Supreme Court also go to fortify this 
conclusion of ours. 


12. It is true that while disposing 
of First- Appeal No. 140 of 1968 (Bom) 
Patel and Chitale. JJ. held that the suit 
for both the reliefs for declaration and 
injunction was barred by limitation. They 
have, however, not decided the point of 
time when the limitation for injunction 
suit starts, and no difference of opinion 
exists on this point. The learned, Judges 
were dealing with a case where cause of 
action for injunction suit had also be- 
come time-barred. The plaintiff in the 
said case was not only asked to leave 
India but was tried and convicted in 1952 
for overstaving in India. The suit obvi- 
ously was instituted long after expiry of 
six years from such conviction. This 
apart, it was a case of a plaintiff who had 
entered India in 1946 on Afghan passport 
and was allowed to stay in India through- 
out only as such foreigner, It shall have 
to be borne in mind that causes of action 
for declaratory relief and the one for re- 
lief of injunction may not necessarily al- 
In the present case, cause 
of action for declaratory relief can be said 
to have accrued on 12-7-1956. when the 
plaintiff was required to be registered as 


.a foreigner even according to the ratio of 


the two judgments of Patel. J. But the 
cause of action for relief of injunction 
cannot be said to have arisen till the 
threat to leave India was hurled at him 
on 11-12-1961. The suit for’ injunction 
cannot be said to: have been barred on any 
tests whatsoever. 
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13. It ig true in Akbar Khan’s 
case, AIR 1962 SC 70 the Supreme Court 
did suggest staying of suit pending deci- 
Sion of the issue by the Central Govern- 
ment under Section 9 (2) of the Act, ‘This 
appears to have been found convenient in 
that case in view of the concession made 
by the learned Counsel for the Union. The 
same procedure is hinted at in Shah 
Mohamad’s case, AIR 1969 SC 1234. This, 
however, is not what the Act requires. 
The Supreme Court. cannot be said to 
have laid down any law to that effect. 
What is convenient depends after all on 
facts and facts of each case. Secondly. 
Implications of Section 9 (2) had not come 
up for consideration directly till Mohom- 
mad Kihan’s case. AIR 1962 SC 1778 was 
decided, In view of the interpretation of 
Section 9 (2) of the Act, since Mohommad 
Khan’s case, we do not see why suits like 
these cannot be finally disposed of bv 
restraining the State from deporting the 
plaintiff till the decision under Section 9 
(2) of the. Act. This rids the litigant of 
the botheration implicit in anv prolonging 
of the litigation and also the Court of 
purposeless arrears. This also leaves the 
concerned. State officials free to move the 
Central Government of their own with 
Such urgency as the facts of the case 
warrant. There is also no reason whv the 
Court be saddled with the responsibility 
of making the reference to the Central 
Government, when statute does not re- 
quire so. Our attention was not drawn 
to any other case of the Supreme Court 
or our High Court where these aspects 
were considered, though we were inform- 
ed that the procedure suggested in Akbar 
Khan’s case is followed as a matter of 
rule, In our opinion. publie money and 
the time can better be saved. if the State 
administration itself moves the Central 
Government for decision whenever any 
citizen ig found to have acauired the 
nationality of any foreign country. This 
meets al] the points raised by Mr. Pratap 
for i State. Appeal deserves to be al- 

we 


14. We accordingly set aside the 
orders of the two Courts below and de- 
cree the plaintiffs suit for injunction 
restraining the State Government from 
deporting the plaintiff til] Central Gov- 
ernment records its decision ag required 
under Section 9 (2) of the Citizenship Act. 


Pa In the circumstances of the 
there will be no order as to costs 
all i throughout, 


Appeal allowed 
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DESHPANDE AND REGE. JJ. 
Jhaman Karamsingh Dadlani. Peti- 
tioner v, Ramanlal Maneklal Kantawala. 
Chief Justice of High Court, Bombay and 
others, Opponents. 


Special Civil Appin. No. 1538 of 1973, 
D/- 6-9-1973. 


(A) Constitution of India, Arts. 226, 


227 — Jurisdiction of High Court on Ori- 


ginal Side and on Appellate Side — Dis- 
tinction. (Bombay High Court (Original 
Side) Rules (1957). Rule 623). (Bombay 
High Court (Appellate Side) Rules (1960), 
Chap. XVII, Rule 1). 


Supervisory jurisdiction of High 
Court under Article 227 of the Constitu- 
tion ig exclusively vested in a Bench on 
the Appellate Side and jurisdiction of 
either of the two wings appellate and 
Original Bombay High Court under Arti- 
cle 226, however. depends upon whether 
“the matter in dispute” arises substan- 
tially in Greater Bombay or beyond it. 
the same being exercisable by the Origi- 
nal Side in the former case and. by the 
Appellate Side in the latter case. This 
Is not, however, made dependant on the 
matter being in fact of an original or 
appellate nature, 


Where a petitioner claims a right to 
practise on the Original Side of the High 
Court, without being instructed by an At- 
torney as required by the O. S. Rules, 
the petition attracts Rule 623 of O. S. 

ules and consequently excludes the Ap- 
plication of Rule 1 of Chapter XVII of 
the A. S. Rules. Entertainment of such a 
petition in the absence of applicability of 
Article 227 and Rule 1 of A. S. Rules on 
the Appellate Side. on the face of it, is 
not authorised and objection as to iuris- 

diction raised is well founded. 
(Paras 2. 4) 


(B) Bombay High Court (Original 
Side) Rules (1957), Rule 623 — Reference 
to Division Bench by C.J. — Held not re- 
ferable to Rule 623; 


. When a case ig referred to a Division 
Bench by the Chief Justice bv a specific 
order, such an order is referable to R. 623 
of the O. S. Rules. Ordinarily, such re- 
ference is made when under R. 59 single 
Judge hearing the matter on the Original 
Side, so opines. Nothing. however. can 
prevent the Chief Justice himself from 
so referring the matter to Division Bench, 
if he thinks it necessary. Held on facts 
that there was nothing to indicate that 
the Chief Justice had done so in exercise 
of hig powers under Rule 623. On the 
contrary, circumstances in which the 
matter is shown to have been referred to 
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the Court militate against his having act- 
ed under Rule 623. (Para 6) 
(C) Constitation of India, Arts. 227, 
229 — Assistant Master not a subordinate 
‘Court or Tribunal within Article 227 — 
Order by him under O. S. Rules — Arti- 
cle 227 has no application. (Company 
(Court) Rules (1959), R. 6). 

. The Assistant Master is an officer of 
the High Court. Administrative supervi- 
sion over his ministerial acts obviously is 
vested in the Chief Justice by virtue of 
hig power of appointment under Art. 229 
of the Constitution. Judicial powers de- 
legated to him, in limited sphere are. 
however. according to O. S. Rules. subiect 
to supervision by the Chamber Judge. It 
is impossible to trace such superintending 
or supervisory powers over him to Arti- 
cle 227, as order passed, and acts done. by 
him are indeed the orders and the acts of 
the High Court itself. Article 227 can- 
not be invoked to correct supposed ‘or true 
errors of the Judge or the Officers of the 
High Court. It is difficult to conceive of 
subordination of anv Judge. or of any Off- 
cer exercising the delegated powers of the 
Judge to their own High Court. 


Registrar or Prothonotary or Assis- 
tant Master. referred to in Company 
(Court) Rules are not creatures of those 
Rules. Rule 6 thereof in terms makes 
O. S. Rules applicable to all proceedings 
under the said Rules. It is difficult to 
think of any act or order of anv Judge or 
hig delegatee under those Rules. except 
as being the act or order of the High 
Court itself. As such Article 227 con- 
ceivably can have no application whatso- 
ever, AIR 1955 SC 233 and AIR 1943 
Bom 441 and AIR 1967 Bom 235. Distin- 
guished, (Paras 7. 8. 9) 
` (D) Bombay High Court (Original 
Side) Rules (1957), Rule 623 — Validity of 
— Not challengeable on the Appellate 
Side of the High Court, under Art, 226 of 
the Constitution. ((1) Constitution of India, 
Art. 226: (2) Advocates Act (1961), S. 30). 


The petitioner, an Advocate mainly 
practising in Bombay City. presented a 
Company petition on the Original Side of 
the High Court, without being instructed 
by an Attorney, as required by the Rules 
of the High Court. His competence to do 
so was objected to by the Asstt. Master. 
The petitioner thereupon challenged vali- 
dity of the relevant Rules by a petition 
under Article 226 and also prayed for a 
writ of mandamus to the Central Govern- 
ment for implementation of Section 30 of 
the Advocates Act, 1961, which according 
to the petitioner confers an unfettered 
right to appear and act before any and 
every Court, tribunal or authority. On 
the question of maintainability of the 
ae on the Appellate Side of the High 

urt: i l 
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Held: Rule-makers apvear to have 
advisedly made the jurisdiction of either 
wing of the High Court to depend on'’ 
Place not of accrual of “cause of action”. 
but of “matter in dispute’, It is the im- 
pact of the orders. and not the place of 
issuance thereof that counts, Distinction 
between the two expressions is too trans- 
parent to need more discussion. 

Even assuming. without accepting. 
that the words ‘cause of action’ in Arti- 
cle 226(1A) connote same thing as ‘matter 
in issue’ the same cannot make anv differ- 
ence to the point as to where substantial- 
ly the cause or dispute can be said to have 
arisen jn this case,.Sub-article (1-A) only 
enables the High Court to issue writs 
against the authorities located beyond its 
territorial limits, if the cause of action 
arises within its limits, and nothing more. 

The petition is virtually under Arti- 
cle 226 of the Constitution and the sub- 
ject-matter therein substantially ‘arises 
within the limits of Greater Bombav and 
as such the petition is liable to be heard 
In accordance with the O. S. Rules. AIR 
1967 Bom 355 and (1953) 55 Bom LR 246. 
Distinguished, (Paras 11. 12, 13. 15) 
Cases Referred: Chronological] Paras 
ATR 1967 Bom 235 = 68 Bom LR 529 9 
ATR 1967 Bom 355 = 68 Bom LR 474 13 
ATR 1955 SC 233 = 1955 SCR 1104 9 
(1953) 55 Bom LR 246 = 4 STC 10 12 
AIR 1943 Bom 441 = 45 Bom LR 880 8 


DESHPANDE, J.:— The petitioner, 
an advocate of this Court. seeks to chal- 
lenge the validity of Rules 35 and 623 of 
the Bombay High Court (Original Side) 
Rules, 1957, in- this petition, under Arti- 
cles 226 and 227 of the Constitution of 
India on the ground of the said Rules be- 
ing violative of Articles 14 and 19 thereof 
as also the provisions of the Advocates 
Act. 1961. A writ directing Union Gov- 
ernment to enforce Section 30 of the said 
Act also is sought. This petition was 
lodged and received at the Appellate Side. 
Notice before admission was directed to 
be issued by Vaidya and Dudhia JJ. to 
the respondents and certain other inte- 
rested institutions, in view of the import- 
ance of the points raised. when the matter 
was placed for admission on 9th July 1973. 
The petition has been placed before us for 

n, on the appearance of the res- 
Pondents, ete.. as per order of the learned 
Chief Justice. Regular Bench for con- 
stitutional matters could not hear it ear- 
lier due to an objection raised by Mr. De- 
sai that one of the learned Judges was 
a member of the delegation opposing 
such Rules. The learned Advocate Gene- 
ral and Mr. Ashok Desai raised a pre- 
liminary obiection- to the competency 
of this Bench to entertain the petition 
on the Appellate Side. We have heard 
them and Mr. Kalsekar, learned Advocate 
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for the petitioner, as also Mr. Paranjape. 
Mr. Singhavi, Mr. D. R. Dhanuka. Mr. 
M. A, Rane, Mr. H., K. Shah and Mr. 
Mahendra Gill, learned Advocates appear- 
ing for different institutions and the 


learned Government Pleader. all of whom 


supported the petitioner, 


_ 2 This High Court, since its estab- 
lishment in 1862 under the Letters Patent. 
has been exercising original as well as ap- 
pellate jurisdiction and its functioning is 
regulated by ‘the Bombay High Court 
(Original Side) Rules, 1957’ and ‘Rules of 
the High Court of Judicature at Bombay. 
Appellate Side. 1960’ thereinafter referred 
to respectively as ‘O. S. Rules’ and ‘A. S. 
Rules’). Rules also provide for disposal 
of petitions under Articles 226 and 227 of 
the Constitution. Supervisory iurisdic- 
tion of the High Court under Article 227 
of the Constitution is exclusively vested 
in a Bench on the Appellate Side and 
jurisdiction of either of the two winys of 
this Court under Article 226, however. de- 
pends upon whether “the matter in dis- 


pute” arises substantially in Greater Bom~ 


bay or beyond it. the same being exer- 
cisable by the original Side in the former 
case and by the Appellate Side in the 
latter case. This is not made dependant 
on the matter being in fact of an original 
or appellate nature. The contention of 
the learned Advocate General and Mr. 
Desai is that the matter in dispute, on 
averments in the petition, must be said 
to have arisen, at any rate, substantially 
within the limits of Greater Bombav and 
the petitioner cannot be permitted to 
avoid the impact of these Rules and choose 

own forum by merely quoting Arti- 
Cle 227 of the title and praver clause of 
the petition, when it is not attracted or 
by merely making a pretence of the dis- 
pute having arisen. beyond Greater Bom- 
bay by referring to non-existing facts to 
attract the Appellate Side jurisdiction 
under Article 226. 


3. This takes us to the close seru- 
tiny of the facts averred. One Joglekar 
‘of Mahad in Kolaba District, filed a Com- 
Pany Petition through the petitioner on 
the Original Side of this Court. Rule 35 
disables any Advocate from appearing in 
any such matter unless instructed by an 
Attorney or unless he happens to be a 
Supreme Court Advocate. The Assistant 
Master virtually declined to receive this 
petition expressing doubt about the peti- 
‘tioner’s competency to so file it without 


complying with the Rules. It is not dis. 


puted that Chamber Judge's authority to 
receive or refuse to receive such docu- 
ments under Rule 89 is delegated to the 
Assistant Master under Rule 96, sub- 
rules (1) and (10) of the ©. S. Rules read 
with clause (b) of Company (Court) Rules, 
subject to his (the Chamber Judge on. the 
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Original Side) over-all supervision: - The 
real grievance of the petitioner is that 
Rule 35 ig invalid being violative of Arti- 
cles 14 and 19 of the Constitution and 
provisions of the Advocates Act and’ the 
order of the Assistant Master is violative 
of his unrestricted right to practice as an. 
Advocate in this Court without regard to 
whether the matter is cognisable by the 
Original or Appellate Side and without 
being instructed by anv Attorney or en- 
rolling himself as Supreme Court Advo- 
cate, His further grievance js that failure 
of the Union Government to enforce Sec- 
tion 30 of the Advocates Act and piece- 
meal enforcement of the provisions of the 
said Act has perpetuated such disabilities. 
He thus claims relief under Articles 226 
and 227 of the Constitution, - 


4, Article 227 invests this Court 
with supervisory jurisdiction over sub- 
ordinate Courts and tribunals. Order of 
the Assistant Master in compliance with! 
the O. S. Rules amounts to the order of 
this Court itself. It is difficult to see how 
this Court can exercise supervisory juris- 
diction over itself. Secondly. the peti- 
tioner is shown to be a resident‘of Bom- 
bay. He appears to be practising in Bom- 
bay, having ‘his office in Bombay. The 
Company petition giving rise to the pre- 
sent claim of unrestricted right to prac- 
tise was filed on the Original Side of this 
Court in Bombay. Hig right is denied to 
him by. an Officer or Court whose seat is 
located in’ Bombay, The rules under 
which such right is denied are passed and 
promulgated in Bombay by the High 
Court seat of which is in Bombay. Un- 
fettered right to practise is claimed for 
appearing on the Original Side which 
functiong only in the city of Bombay. The 
matter in dispute thus must be deemed} 
to have arisen in Bombay on these un- 
disputed facts. Thus, this petition attracts 
Rule 623 of O. S. Rules and consequently 
excludes the Application of Rule 1 of 
Chapter XVII of the" A. S. Rules.. Enter- 
tainment of this petition in the absence 
of applicability of Article 227 and Rule 1 
of A. S. Rules on the Appellate Side. on 
the face of it is not authorised and objec- 
tion raised appears to be well founded. 


5, There is not much substance in 
the contention of Mr. Kalsekar that this 
objection must be deemed to have been 
overruled by. the Division Bench of this 
Court when notice before admission of 
this petition was ordered to be issued in 
spite of the office objection. In the first 
instance, there js no such specific order. 
not to speak of any speaking order. Se- 
condly, the respondents eannot be pre- 
vented from agitating such an objection 
after their appearance. 

6. . It is true that the case is re- 
ferred to this Bench bv the learned Chief 
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Justice by a specific order, Such an 
order is referable to Rule 623 of the O.S. 
Rules under which it ig open to the Chief 
Justice to refer the matter to Division 
‘Bench, if he so considers necessary. Such 
inference is, however. not possible in the 
facts of this case. dinarily, such re- 
ference is made, when under Rule 59 a 
single Judge hearing the matter on 
Original Side, so opines. Nothing can also 
prevent the Chief Justice himself from so 
referring the matter to Division Bench. if 
he thinks it necessary. There is nothing. 
however, to indicate that the Chief Jus- 
tice had done So in exercise of his powers 
under this Rule. On the contrary, cir- 
cumstances in which the matter is shown 
to have been referred to us militate 
against his having acted under Rule 623. 
7. Ali the learned Advocates 
strongly urged that the Assistant Master 
is a subordinate Court or Tribunal within 
the meaning of Article 227 of the Con- 
stitution, and thus his order is amenable 
to this Courtes such supervisory jurisdic- 
tion. “The contention is indeed untenable. 
The Assistant Master is an officer of this 
Court. Administrative supervision over 
his ministerial acts obviously is vested n 
the Chief Justice by virtue of his powe 
of appointment under Article 229 of or ie 
Constitution. Judicial 
to him in limited sphere are, however. 
according to O. S. Rules. subject to the 
supervision by the Chamber Judge. It is 
impossible to trace such superintending 
or supervisory powers over him to - 
cle 227. Orders passed. by him and acts 
done by him are indeed: the orders and 
the acts of the High Court itself, Arti- 
ċle 227 cannot be invoked to correct sup- 
posed or true errors of the Judge or the 
Officers of this Court. It is difficult to 
conceive of subordination of any Judge, 
or of such Officer exercising the delegated 
Powe? of the Judge to their own , 
our 


8. Mr. Shah’s reliance on the judg- 
ment in the case of Mohanlal y. Keshav- 
lal, AIR 1943 Bom 441, to support his 
contention that the Assistant Master is 
a statutory Court or tribunal is miscon- 
ceived, The learned. Chief Justice in that 
case was dealing with the office of the 
Taxing Master created under the Court- 
fees Act. In the present case, Registrar 
or Prothonotary or Assistant Master. re- 
ferred to in Company (Court) Rules are 
not creatures of these Rules. Rule 6 
_|thereof in terms makes O. S. Rules ap- 
plicable to all proceedings under the said 
Company (Court) Rules, It is difficult to 
think of any act or order of any Judge or 
his delegatee under these Rules, except- 
ing ag being the act or order of this Court 
itself, 


9. We do not propose to: rest our 
Judgment’on the absence of necessary 
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averments in the petition as to the appli- 
cation of Article 227. We would have 
allowed necessary amendment of the peti- 
fion, had we been satisfied about its ap- 
plication. But.nothing was urged before 
ug on this Count except contending that 
the impugned order must be deemed to 
be of a subordinate Court. It is difficult 
to see how the distinction between ad- 
ministrative, ministerial or judicial powers 
of any officer of this Court and power of 
the High Court to interfere in judicial or 
administrative functions of subordinate 
Courts or tribunals is relevant to the 
point before us. Article 227 conceivably 
has no application whatsoever. Reference 
to the cases of Hari Vishnu v. Ahmad 
Ishaque and A, G. Kazi v. C. V. Jethwani. 
reported in AIR 1955 SC 233, and AIR 
1967 Bom 235 respectively. ig unnecessarv. 


10, Mr. Kalsekar and all other 
learned. Advocates supporting him relied 
on the averments in para. 8 and the pra- 
yer for a writ in the petition directing 
respondent No. 3 Union Government to 
implement Section 30 of the Advocates 
Act, The grievance is that the Act is 
aimed, at conferring unfettered. rights on 
the Advocates: to practice before every 
Court, tribunal and authority in anv part 
of India and Section 30 in the Act has 
been engrafted with this end in view. 
But notwithstanding the expiry of 12 
yearg from the passage of this enactment. 
Union Government has not implemented 
the said Section 30 in spite of representa- 
tions from the Advocates and the Bar 
Council, This inaction, it is mrceed, has 
resulted. in in perpetuation of the present 
unintended disabilities and the invidious 
discrimination between the Members and 
Members of the Bar and adversely affect- 
ed right of the petitioner to practice in 
any part of India and before any Court 
and Tribunal or authorities therein. Mr. 
Dhanuka also appearing for the petitioner 
made an application for amendment of 
the petition by introducing paragraph 8-A 
therein indicating how restrictions on the 
appearance of Advocates before the au- 
thorities created wnder the enactments 
referred to in the said para. are liable to 
be vanished on enforcement of Section 30 
of the Act, It was contended that as the 
seat of the Government of India is in 
Delhi and seat of such authorities ae te 
to be situated beyond Bombay. the dis- 
pute with regard to this prayer at any 
rate arises substantially, if not wholly, 
without greater Bombay, and as such Ap- 
pellate Side’s jurisdiction under Art. 226 
is attracted, We are taking these aver- 
ments also into account for decidiny the 
preliminary objection, as we would have 
granted leave to amend readily. had this 
amendment been of anv help to the peti- 
tioner, Several other objections as to the 


A 


186 Bom, [Prs. 10-13] 


validity of such interpretation of Sec- 
tion 30 or to the possibility of the peti- 
tioner’s succeeding ultimately in getting 
Writ issued in this Court, shall have to be 
ignored at this stage as the same are not 
connected with the interpretation of the 
relevant O. S, or A. S. Rules or the com- 
petency of either of the two wings to 
entertain this petition. 


11. In our opinion, fact in para. 8 
or intended para. 8-A and the prayer 
clause based thereon do not make anv 
ference. In the first instance, even the 
prayer for direction to implement Sec- 
tion 30 cannot be divorced from his main 
grievance of the appearance being wrony- 
ly denied to him by this Court in his 
company Petition. Implementation of 
Section 30, in the context, ig inseparably 
interlinked with his claim to practice as 
of right in every Court and tribunal in- 
cluding on the Original Side. Matter in 
dispute thus still continues to be the same, 
i,e. unfettered right to practice on the 
Original Side. denied to him. Secondly, 
consideration of his grievance against the 
restrictions placed by Rule 35 and the 
enactments referred to in intended para- 
graph 8-A on hig right to practice cannot 
be isolated from the place of his residence 
and practice, which is shown to be Bom- 
bay. in para. 1 of his petition. The aues- 
tion of these restrictiong and fetters in 
the case of the petitioner is obviously 
linked to the area of his professio 
activities, which on averments is confined 
to Bombay. Thirdly. the mere fact of the 
Union Government's seat being in Delhi 
cannot transfer the matter in dispute from 
Bombay to Delhi, when real dispute cen- 
tres. round the right to practice in Bom- 
bay.. whether on the Original Side or be- 
fore any other authorities created by 
other enactments. Rule makers appear 
to have advisedly made the jurisdiction 
of either wings to depend on place of not 
accrual of “cause of action” but of "matter 
in dispute”. It is the impact of the 
orders, and not the place of issuance 
thereof that counts. Distinction between 
the two expressions is too transparent to 
need more discussion. Seat of the Union 
Government is thus irrelevant factor. 


12. It was, however. contended 
that authorities. under the enactments re- 
ferred to in intended para, 8-A may have 
their seats or sittings beyond Greater 
Bombay. His right to practice before 
such authorities does raise a ‘matter in 
dispute” which Can be said to have arisen 
in places outside Greater Bombay. where 
the said authorities hear causes. This 
contention has: also little merit, Aver- 
ments in the petition do not show that 
he commands India-wide practice nor do 
these even go to assert that he holds any 
briefs before such authorities beyond 
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Greater Bombay. The petition is con- 
Spicuously silent about the extent of such 
professional activities. No such indica- 
tion was even hinted at the Bar. Even so. 
some possibility of the petitioner getting 
briefs in immediate or distant future for 
appearing before such authorities cannot 
be theoretically ruled out. In the ab- 
sence of anything more. any such possibi- 
lity and consequently its giving rise to 


dispute ig far fetched indeed. if not imagi- - 


nary. Even if the possibility is taken to 
be a certainty., such dispute as to right 
to practice stil] cannot be said to arise 
substantially outside Bombay. The dis- 
pute as to unfettered right to practice 
covers the entire field of his professional 
activities which ordinarily is limited to 
Bombay. The possible extension of dis- 
pute along with extension of his profes- 
siona] activities beyond Bombay cannot 
make difference to where such dispute 
substantially arises. Such dispute shall 
have to be held as arising substantially in 
Bombay even after taking into account 
ee Possibility of his getting some briefs 
by chance to appear in Court. Tribunal of 
Authorities outside Greater Bombay. 
Stray occasional possible future such 
chances cannot affect or defiect the sub- 
stance of the dispute and consequently the 
forum, The substance of the dispute 
naturally must be deemed to have arisen 
at the ordinary place of residence and 
practice, Le. in Bombay, Reliance b 

Mr. Shah on the judgment in the case of 
United Motors (India) Ltd. v. State of 
Bombay. (1953) 55 Bom LR 246 is of no 
material use, as in that case imminent 
danger of illegal impost in violation of 
the fundamental right of the petitioner 
was found to exist. Threat to the sup- 
posed right to practice of a Bombay 
practitioner before authority outside Bom- 
bay is too remote or far fetched. apart 
from the said srievance forming only a 
minor part of his principal grievance in 
the facts of this case, 


13. Mr. Dhanuka tried to draw 
some support from Article 226 (1-A) of 
the Constitution and contended that the 
words "cause of action” in sub-art. (1-A) 
have no different connotation from the 
words “matter in dispute’ in Rule 623 of 
O, S. Rules or Rule 1 of A. S. Rules. 
Even assuming, without accepting, that it 
is so, the same cannot make anv differ- 
ence to the point as to where substantial- 


ly the cause or dispute can be said tol. 


have arisen in this case. Sub-article (1-A) 
only enables the High Court to issue writs 
against the authorities located beyond its 
territoria] limits. if the cause of action 
arises within its limits. It is difficult to 
see what bearing the wording or the 
rinciple ‘implicit in this Sub-Article can 

ve on the controversy before us. Reli- 
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ance on the judgment in the case of 
Damomal v. Union of India: 68 Bom LR 
474 = (AIR 1967 Bom 355) thus is mis- 
conceived, The petitioner’s right to move 
ithe High Court for exercise of its power 
‘under Article 226 to compel the Govern- 
ment of India to do the needful. if. cir- 
cumstances so justify. is not challenged 
The controversy is only with regard to 
whether such petition lies before the 
Judge on the Original] Side or the Bench 
on the Appellate Side. 


14. It is true that ordinarily shen 
the vires of an Act or rules is challenged 
the petitioner challenging such vires is 
not driven to afitate such claims before 
the very authorities. who are the crea- 
tures of such enactments or the Rules. 
But it is so done because such authorities 
are incompetent to adjudicate on the 
validity or otherwise of such enactments 
or the Rules. This cannot be said to be 
true of High Court either on the Orisinal 
Side or on the Appellate Side. The High 
Court is invested with the powers of the 
judicial review under Article 226 of the 
Constitution of India, The contention of 
Mr. Paranjape. therefore, that the peti- 
tioner should not be driven to comply 
with the Rules, the validity of which he 
seeks to challenge in this writ application 
is without any merit. 

15. In . the result, therefore. the 
preliminary objection is upheld. We ac- 
cordingly hold that the petition is vir- 
tually under Article 226 of the Constitu- 
tion and the subject-matter therein sub- 
stantially arises within the limits of Grea- 
ter Bombay and as such the petition is 
liable to be heard in accordance with the 
O. S. Rules, The entertainment of the 
Be on the Appellate Side is not justi- 


- 16, Office to take notice of this 
and send the Papers to the concerned sec- 
tion of the Original Side for disposal in 
accordance with the Rules. 

Ordered accordingly. 





AIR 1975 BOMBAY 187 
DESHPANDE. J. 7 
Kamla Gobindram Buxani, Petitioner 
v. Badriprasad Pandey and others. Op- 
ponents. — 
Special Civil Appln. No. 1142 of 1974, 
D/- 7-8-1974." } 
(A) Maharashtra Co-operative Socie- 
ties Act (24 of 1961), Sections 91, 98 — 
Bombay: Rents, Hote] and Lodging House 


*(To set aside order passed by Addl. 
Chief J. Sm. C. C. at Bombay in Appeal 
No. 274 of 1971. D/- 24-9-1973). 
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Rates Control Act (57 of 1947). Section 28 


— Touching the business of the Society 
— Occupation of flat by licensee in con- 
travention of bye-laws of Society — 
Licensor made co-disputant — Section 91 
Is attracts. 


` Where the dispute raised before the 
authority under the Co-operative Socie- 
ties Act is essentially between the society 
and the respondent-licensee and his oc- 
cupation of the flat in breach of its regu- 
lations is the cause of the dispute, it is 
difficult to hold that it does not touch the 
business of the society. The licensor- 
member of the society being co-disputant 
does not make anv difference. The capa- 
city of the member in such a transaction 
would assume different complexion when 
considered against the claim of the So- 
ciety, Therefore. the award passed could 
not be said to be a nullity. (Case law 
discussed). (Para 6) 


It is not correct to say that the plea 
of tenancy if raised by the defendant 
(non-disputant) cannot be adjudicated bv 
the authority under the Co-operative So- 
cieties Act even when it becomes neces- 
Sary for it to do so to decide the case set 
up by the disputant or that such plea of 
tenancy can be decided by the Court 
under the Bombay Rent Act exclusively 
without regard to the occasion at which 
and. the party by whom the same jg raised. 
It is one thing to say that the dispute be- 
tween the landlord and the tenant is 
Cognizable only by a Court under Sec- 
tion 28 of the Bombay Rent Act and auite 
another to say that plea of tenancy can 
be decided exclusively by such Court 
even if raised in defence. The question 
whether any such dispute is covered bv 
Section 91 of the Co-operative Societies 


. Act or Section 28 of tbe Bombay Rent 


Act has to be determined bv reference to 
averments in the plaint and not bv refer- 
ence to what the defendant says in his de- 
fence, It is well settled that the defen- 
dant cannot displace the jurisdiction of 
any forum by his plea in defence. if 
otherwise plaint averments are enough to 
clothe such forum with the required au- 
thority. - (Para 9) 
. (B) Maharashtra Co-operative Socie- 
ties Act (24 of 1961), Section 163 (3) — 
Award given by authority under Act — 
Finality — Review of in writ jurisdiction. 
(Constitution of India, Article 226). 
~Court hearing declaratory suit and the 
High Court exercising. writ powers there- 
against hàs. no jurisdiction to review - or 
correct the findings or orders of authori- 
ties under Act so collaterally. It mav. 
however, ignore such orders if the same 
can be held: as nullity due to patent lack 
of jurisdiction, by reference to the plaint 
or perhaps to the facts found in the award. 
Not only that the award and findings can- 
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not be reviewed, but the issues decided 
cannot be tried afresh in view of the fina- 
lity attached to the same under S. 163 (3) 
of the Act. (Para 7) 


Cases Referred: Chronological Paras 


(1974) 76 Bom LR 718 = Spl. Civil Appin. 

No. 1699 of 1969, D/- 26-4-1973 4.5.7.9 

AIR 1972 SC 1893 = (1973) 1 SCR 53 w 
5,8 


(1971) Spl. Civil Appin. No. 1446 of 1971, 

D/- 16-12-1971 (Bom) 5. 10-A 
(1970) Spl. Civil Appln. No. 1457 of 1967. 

D/- 10-12-1970 (Bom) 7,10-A 
AIR 1969 SC 1320 = (1969) 1 SCR 887 5 
AIR 1964 SC 1348 = 66 Bom LR 106 9 
(1964) 66 Bom LR 205 = (1964) 3 SCR 968 


I. S. Khemani, for Petitioner: B. L. 
Chabria. for Respondent No. 1. 


ORDER :— The petitioner is a mem- 
ber of the Co-operative Housing Society 
known as ‘Usha Sadan Co-operative Hous- 
ing Society Ltd.,’ hearinafter referred to 
as ‘the Soclety’, A flat No, 30-B in its 
building on the fourth floor is allotted to 
the petitioner as such member. Respon- 
dent No. 1 came to occupy the said flat 
apparently, at anv rate. under a leave 
and licence agreement dated 16th April. 
1963. This licence was revoked in 1967. 
The respondent’s occupation of the flat 
was not approved by the Society on vari- 
ous grounds and it was insisting on his 
dispossession by threatening action. The 
Society and the petitioner ultimately 
agreed to make a common cause to evict 
him for reasons of their own and, there- 
fore, raised a dispute before the Registrar, 
Co-operative Societies, under Sections 91 
to 96 of the Maharashtra Co-operative 
Societies Act, 1961 (hereinafter referred 
to ag ‘the C. S, Act’). claiming possession 
of the flat from respondent No. 1. Occu- 
pation of the premises in breach of the 
Bye-laws and Regulations of the Society 
was the basis of their claim in this dis- 
pute, The respondent inter alia claimed 
to be the tenant of the flat. The Officer 
on Special Duty (hereinafter referred to 
ag ‘the O.S. D.’) to whom the dispute was 
referred for disposal by the Registrar, 
rejected his plea of tenancy and passed 
an award on 23rd September, 1969. direct- 
ing that the possession of the flat be hand- 
ed over to disputant No, 1 — the peti- 
tioner. The said award was confirmed in 
appeal on 29th September. 1970. 


2. The unsuccessfu] respondent 
then instituted a suit being R. A. Decla- 
ratory Suit No. 753/5128 of 1970 in the 
Court of Small Causes at Bombay. He 
claimed to be a lawful tenant of the flat 
in dispute and pleaded that the O.S.D. 
had no jurisdiction to adiudicate his plea 


of tenancy. Respondent No. 1. in the: 


meanwhile took out Interlocutorv Notice 


Kamla v. Badriprasad (Deshpande J.) 


A.L R. 


No. 4640 of 1970 for such injunction pend- 
ing the disposal of the suit restraining 
the defendant (petitioner) from executing 
the award. Ad-interim injunction was 
granted, but ultimately discharged by the 
trial Judge on 7th June, 1971. at the final 
hearing of the notice. On appeal by res- 
pondent No. 1 to the Appellate Bench, 
the said injunction was restored. It is 
this order dated 24th September. 1973. 
that is challenged in this Special Civil 
Application, Strangely enough, the So- 
ciety is not impleaded to these proceed- 
pele though it is one of the award-hol- 
ers, 


3. Mr. Khemani, the learned advo- 
cate appearing for the petitioner, contends 
that Court of Small Causes exercising 
powers under Section 28 of the Bombay 
Rents Hotel and Lodging House Rates 
Control Act, 1947 (hereinafter referred to 


‘as “the Rent Act’), has no jurisdiction to 


grant such injunction. preventing the 
petitioner from proceeding to execute his 
award under Section 98 of the C. S. Act 


from the City Civil Court or the High 


Court. as these Courts are not -subordi- 
nate to it within the meaning of Sec- 
tion 41 (b) of the Specific Relief Act of 
1963. Mr. Chabria, the learned advocate 
appearing for the respondent, has two- 
fold answer to this contention. Sec. 41 
(b) dealing with permanent injunctions, 
contends Mr. Chabria has no application 
to temporary injunctions. granting of 
which under Section 37 of the said Act is 
in terms governed by the Civil Procedure 
Code and Section 41 (b) also cannot applv 
to the proceedings before Courts and au- 
thorities created under the special enact- 
ments. there being no standards to deter- 
mine the subordination of one to the 
other. Decision on this question appears 
to me to be unnecessary in the view I 
am taking of Mr. Khemani’s next conten- 
tion, 


4, Mr, Khemani’s main contention 
is that the Appellate Bench misunder- 
stood. the facts and the ratio of the Divi- 
sion Bench judgment of this Court D/- 
26-4-1973 in Special Civil Appln. No. 1699 
of 1969 = (76 Bom LR 718) in the case of 
Kalavati Ramchandra v. Shankarrao, in 
holding that the award in this case is a 
nullity. I find substance in this conten- 
tion, The learned Judges of the Appel- 
late Bench extensively relied on Kala- 
vatis judgment in support of their con- 
clusion that the.O. S. D. had no furisdic- 
tion to entertain (1) the dispute between 
Licensor — the petitioner, and his Licen- 
see — the respondent; and (2) to enter- 
tain and decide the plea of tenancy raised 
by the respondent before him, in view of 
the: exclusive jurisdiction of the Court 
under Section 28 of the Rent Act. 
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5. In Kalavati’s case (76 Bom LR 
718) the dispute. was exclusively between 
the member of the Society and his Licen- 
see. -According to certain decided cases 
of this Court, such a dispute was cogniz- 
able by the Registrar or his Nominee 
under the C, S, Act. However. authority 
of these precedents was shown to have 
been shaken by the judgment in the: case 
of D. M. Co-op. Bank v. Dalichand. AIR 
1989 SC 1320. Following the ratio of an- 
other Supreme Court judgment in the 
case of Sabharwal v, Guna Amrit, AIR 
1972 SC 1893, the Division Bench held 
that such a dispute (1) does not touch the 
business of the Society and (2) the capa- 
city of the member as such member, does 
not come into picture while granting such 
licence and the dispute, therefore. was no 
more cognizable by the Registrar or the 
O.S.D. The facts of the present case 
are materially different. A copv of the 
plaint (dispute) is enclosed along with the 
Special Civil Application. the authenti- 
city of which ig not disputed before me 
by Mr. Chabria, Firstly, the socletv also 
is a co-disputant in the present case along 
with its Licensor. It is incorrect, there- 
fore, to assume that dispute is merely 
between member and his licensee, Se- 
condly. claim to resume possession of the 
flat is based on the Bye-laws and Regu- 
lations of the Society breach of which is 
the cote of the grievance. There are 
several observations in Kalavati’s case, 
indicating what difference it would make 
to the approach when the society steps in 
the dispute and seeks to resume posses- 
sion of its premises by enforcing its Bve- 
laws. Decision in the case of Smt. Chan- 
dra Chetanram Shivdasani v. Chander 
Shakhar Sheth. D/- 16-12-1971 in Special, 
Civil Appln. No. 1446 of 1971 (Bom) was 
distinguished mainly on this very ground. 
The learned Judges have obviously missed 
this important point of distinction. 

6. Unfortunately, the scarcity of 
accommodation in city has given rise to 
spate of litigation with regard to posses- 
sion of flats in a building constructed. 
owned or managed by Co-operative Hous- 
ing Societies, Intensity generated in this 
litigation, hag on the other hand given 
rise to cases and cases. decisions therein 
lacking uniformity at least in appearance. 
due to the different situations, shades of 
problems ag also subtleties and niceties of 
law involved and raised therein. Com- 
plexities of the relevant provisions and 
differences in interpretation thereof have 
rather created more problems than solved. 
Subordinate Courts have indeed verv diffi- 
cult task to perform.. One has still to as- 
certain the ratio of the decision carefully 
by reference to the context and the pre- 
cise point arising for decision therein, 
There is reat danger of missing the wood , 
for the trees if one allows himself to be 
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swayed by some obseryations here and 
there without reference to the context. 
This is what precisely seems to have 
happened in the present case. The dis- 
pute raised before the O. S. D, in the 
plaint essentially is between the Society 
and the respondent and his occupation of 
the flat in breach of its regulations is the 
cause of the dispute. Petitioner’s being 
co-disputant does not make any difference. 
It should be difficult to hold that it does 
not touch the business of the society, The 
Capacity of the member in such a transac- 
tion would assume different complexion 
when considered against the claim of the 
Society. Prima facie the averments in 
the plaint (dispute) before the O. S. D. did 
atiract the provisions of Section 91 of the 
C. S. Act and also the jurisdiction of the 
authority thereunder. Award passed, 
therefore, cannot be said to be a nullity. 


"i _ Mr. Chabria contends that the 
society is just an idle party and is im- 
pleaded as co-disputant merely to choose 
the forum of the O. S. D. and make a 
pretence of conferring jurisdiction on him. 
This, says Mr. Chabria, cannot alter the 
nature of the dispute and confer iuris- 
diction, where there was none, Reliance 
was Placed on the judgment of this Court 
in the case of Mrs. N. Pareira v. The 
Swastik Chambers Co-operative Housing 
Society Ltd.. (Special Civil Appln. No. 
1457 of 1967 decided on 10-12-1970 (Bom)). 
This, however, is not what the Appellate 
Bench has found or said. though refer- 
ence to this case is made it while quot- 
ing from Kalavati’s case, ((1974) 76 Bom LR 
718), Secondly, decision in Mrs. Pareira’s 
case, to the above effect is based on the 
cumulative effect of facts found there- 
in, Writ jurisdiction of this Court was 
invoked therein directly against the orders 
of the authorities under the C. S. Act in 
award - proceedings, Therein the issue of 
jurisdiction was decided on facts found on 
the trial thereof in proceedings under 
S. 91 of the C.S.Act: that is not what 
is found in this case by these authorities 
and this writ matter does not arise direct- 
ly out of the said proceedings. Court 
hearing declaratory suit and this Court 
exercising writ Powers thereagainst has 
No jurisdiction to review or correct the 
findings or orders of such authorities so 
collaterally. It may, however. ignore 
such orders if the same can be held as 
nullity due to patent lack of jurisdiction. 
by reference to the plaint or perhaps to 
the facts found in the award. No such 
conclusion, however, is possible either 
from the plaint to which reference is al- 
ready made or from the award or from 
the mere circumstances that award con- 
templates delivery of flat to the petitioner 
alone. Mr. Chabria did not so much rely 
on the plaint averments or findings re- 
corded by the said authorities as on some 
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material claimed to have been produced 
therein, This is simply impermissible. 
declaratory suit not being the proper 
remedy, Not only that the award and 
findings cannot be reviewed, but the issues 
decided cannot be tried afresh in view of 
the finality attached to the same under 
Section 163 (3) of the C. S. Act. 


8. Reliance was placed bv Mr. 
Chabria on Sabharwal's case, AIR 1972 
SC 1893 (supra) in support of his conten- 
tion that such an issue can be tried afresh 
in a declaratory suit. Superficial read- 
ing of judgment of the Supreme 
Court may create such an impression. 
Close scrutiny thereof, however. should 
dispel such impression. The Appellate 
Bench in that case held that the award 
under the C, S. Act operated as res judi- 
cata for the points raised therein and this 
Court confirmed the same view holding 
that the award barred the trial ‘of the same 
issues including issue of tenancy in de- 
claratory suit. The Supreme Court treat- 
ed the question of application of Sec. 91 
of the C. S. Act as the ‘central question’ 
in paragraph 5 and held in paragraph 9 
that the said section was not attracted by 
the kind of dispute raised, implying thus 
that the O. S. D. had no jurisdiction and. 
therefore, the trial of such issues was not 
barred in declaratory suit. In that case 
on the disputant’s own admission in plaint 
averments before the O. S. D. it was a 
dispute exclusively between member and 
his licensee with- regard to the ‘letting’ 
and the Supreme Court held that such a 
dispute did not touch the business of the 
Society to attract Section 91 of the C. S. 
Act. In other words, the award was vir- 
tually found to be a nullity for want of 
jurisdiction and, therefore, found to have 
ceased to be effective to operate as res 
judicata. The word ‘letting’ in’ para- 
graphs 7 and 9 in the context refers to 
the act of giving flat on leave and 
licence basis as alleged by the disputant 
member and referred to in paragraph 2 
of the judgment. The ratio of this judg- 
ment is jrrelevant where, as here. award 
cannot be said to be a nullity. 


9, Another inference drawn by the 
Appellate Bench from the judgment of 
Kalavati’s case ((1974) 76 Bom LR 718) is 
equally unwarranted. The judgment in 
Kalavati’s case nowhere lays down that 
the plea of tenancy if raised bv the de- 
fendant (non-disputant) cannot be adijudi- 
cated by the authority under the C. S. 
Act even when it becomes necessary for 
it to do so to decide the case set up bv the 
disputant or that such plea of tenancy can 
be decided by the. Court under the Rent 
Act exclusively without regard to the oc- 
casion at which and the party by whom 
the same is raised. It is one thing to sav 
that the dispute between the landlord 
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and the tenant is cognizable only bv a 
Court under Section 28 of the Bombay 
Rent Act and quite another to say that 
plea of tenancy can be decided exclu- 
sively by such Court even if raised in 
defence. The question whether any such 
dispute jis covered by Section 91 of the 
C. S. Act or Section 28 of the Bombay 
Rent Act has to be determined bv refer- 
ence to averments in the plaint and not 
by reference to what defendant savs in 
his defence, It is well settled that the 
defendant cannot displace the jurisdiction 
of any forum by his plea in defence, if 
otherwise plaint averments are enough to 
clothe such forum with the required au- 
thority. This is what is held by the 
Supreme Court in Raizada Topandas v. 
Gorakhram, 66 Bom LR 106 = (AIR 1964 
SC 1348). A suit by licensor against his 
licensee was held to be triable by the 
City Civil Court. plea of tenancy of de- 
fendant notwithstanding. There was no 
question of the application of the C. S. 
Act in that case. Reference to the judg- 
ment of the Supreme Court in the case of 
Vasudeo v. Board of Liquidators reported 


in (1964) 66 Bom LR 205 (SC) would be 


of some significance in the present con- 
text. Award in favour of a society under 
the C. S. Act was challenced as being a 
nullity by the defendant in execution 
Proceedings on the ground that the Re- 
gistrar had no jurisdiction to pass the 
award by adjudicating in his plea of ten- 
ancy. It was urged that the issue of 
tenancy can be exclusively tried by the 
Court under the Rent Act. Supreme 
Court overruled this contention and. held 
that the Registrar or his Nominee is com- 
petent to decide even this issue raised bv 
the defendant, when it became incidental- 
ly necessary to do so and award does not 
become nullity merely because the plea 
of tenancy raised by the defendant was 
tried and rejected by such authority. 
10. Mr, Chabria tried to derive 
support. for his contention to the con- 
trary, from the observations of the 
Supreme Court in paragraphs 7 and 9 of 
the judgment in Sabharwal’s case, AIR 
1972 SC 1893, Implication of these obser- 
vations cannot be correctly understood un- 
less precise point raised and decided in 
that case is borne in mind. Firstly. there 
was no question that issue of tenancy can 
be tried by the Court of Small Causes in 
a declaratory suit under Section 28 of the 
Rent Act. Only question was as to the 
effect of the rejection of such plea bv the 
O. S, C’s. award under the C. S. Act. 
The High Court and the Appellate Bench 
had held in that case that the award barr- 
ed in the trial of such an issue in declara- 
tory suit. In support of its view. 
Court relied on the ratio of the Supreme 


. Court judgment in Vasudev's case (1964) 


66 Bom LR 205 (SC) (supra). Rather 
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than challenging the validity of this view 
directly, the attack in the Supreme Court 
in Sabharwal’s case was entirely concen- 
trated on the validity of the award itself. 
The Supreme Court reversed the iudg- 
ment of this High Court on the ground. as 
discussed earlier, that the dispute raised 
by the Licensor against the Licensee was 
outside the scope of Section 91 of the Act 
and that the award passed on .such dis- 
pute itself was a nullity. and not on the 
ground that the O.S. D. had no iurisdic- 
tion to try the issue of tenancy raised bv 
the defendant. After havine formed its 
view as to the nature of the disrute from 
the disputant’s own plaint. next question. 
whether the O. S. D. was competent to 
adjudicate plea of tenancy. when raised 
by defendant therein. did not arise for 
consideration thereafter. Anv contrary 
view on such second question could not 
have been possible without overruling the 
ratio in Vasudev’s case. This iudgment 
is liable to be misunderstood and its true 
ratio missed if this is not kept in mind. 
Arguments at the bar in this case and in 
other cases indicate the extent to which 
this judgment has been in fact misunder- 
stood. The discussion in paragraph 9 of 
the judgment is concentrated to examine 
the scope of Section 91 of the C. S. Act 
with reference to the “central question” 
posed in paragraph 5. which in turn re- 
fers to the dispute specified in para. 2 of 
the judgment. It has no reference to the 
dispute raised by the respondent either in 
his written statement before the O.5. D. 
or the plaint in his declaratory suit. .It 
cannot be so construed or assumed, with- 


out grossly misunderstanding the said 
judgment. 
10-A. This is all about the reason- 


ing of the Appellate Bench. Plaintiff can 
still claim ințunction if prima facie case 
for its issuance can be said to have been 
made out in spite of what is discussed. It 
ig true that the Court of Small Causes 
cannot be said to have no jurisdiction to 
entertain such declaratory suit and decide 
all incidental questions. But finalitv at- 
tached to the award and the findings 
therein would stand in the plaintiffs way. 
Inherent limitations of the holder of the 
. flat in a building of the Co-operative So- 
ciety. to create: tenancy.. implicit in the 
very scheme of things also would create 
another hurdle, though decision thereon 
would depend on evidence as to the kind 
of the Society and circumstances in which 
the tenancy was created. Mrs. Pareira’s 
case, Spl, Civil Appin. No. 1457 of 1967, 
D/- 10-12-1970 (Bom) (supra) is a typical 
instance where owner of the flat could 
create a valid lease. Lease was created 
there in 1953 long before the owners of 


the flat in the building formed a Society — 


and the society became the owner thereof. 


Namdeo v. Motilal 


in the present case. 
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Chandra Shivadasani’s case, Spl. Civil 
Appln, No.. 1446 of 1971, D/- 16-12-1971 
(Bom) (supra) is another typical contrary 
instance where the lease could not have 
been created. In between, there are socie- 
ties and societies and transactions and 
transactions which would necessitate close 
examination, It is not known how the 
respondent seeks to get over these hurdles 
Mr. Chabria could 
not satisfactorily explain. No prima facie 
case is made out and prayer for injunc- 
tion shall have to be rejected. I have 
tried to limit mv observations strictly to 
what was necessary at this interlocutory 
stage refraining from prejudicing anything 
that is not already judged under the 
binding authorities. 

11. Rule is accordingly made ab- 


The order passed by the Ap- 
pellate Bench is set aside. | 
13. In the circumstances of the 
case, there will be no order as to costs, 
i Petition allowed. 


AIR 1975 BOMBAY 191 . 
(AT NAGPUR) 
MASODKEAR, J. 
Namdeo Sakharam Meshram. Appel- 


lant v. Motilal Udaichand Jain, Respon- 
dent. 

A. F. O. No. 30 of 1974, D/- 13-8- 
1974,* 


(A) Civil P. C. (1908), O. 17, Rr. 2 
and 3; and O, 9, Rr. 6 and 13 — Distinc- 
tion between R. 2 and R. 3 — Case ad- 
journed on request of defendant’s counsel 
to obtain instruction — On adjourned date 
Counsel reporting no imstructions and 
withdrawing — Court fixing another date 
and passing decree on that date — Held, 
R. 2 and not R. 3 was attracted — Appli- 
eae under O. 9, R. 13 was maintain- 
able, 


The provisions of R. 3 are distinct in 
purpose and clearly enabling in nature. 
They cannot intermixed with the 
scheme of R. 2 which permits the Court 
to proceed in the absence of the party in 
the manner indicated by O. 9. Rule 3 of 
Order 17, on the other hand, Dosits a 
power to refuse an adjournment and to 
proceed to decide the suit. The entire 
phraseology of Rule 3 is clear and it does 
not mention anything about the absence 
of the party; on the other hand. in the 
contéxt of Order 17, it permits the Court 
without further adjourning the suit to 


*(Apainst order of P. D. Anvshankar. © 
Civil J. Sr. Divn., Yeotmal, in M. J. C. 
_No, 20 of 1973). ` | 
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merits upon the material that may be JUDGMENT :— This appeal. is filed 


available either for or against the suitor, 
whether present or absent, If the deci- 
sion is itself ex parte, then it is obvious 
it ig referable not to Rule 3 of Order 17 
but to the enabling power under Order 9, 
Rule 3 or Rule 6 or Rule 8. It is only 
Order 9 that deals with appearance of 
parties and consequences of non-appear- 
ance, If by reason of the appearance or 
non-appearance the power is exercised. 
the matter would fall under Order 17, 
Rule 2 and Rule 3 would be irrelevant. 
(Para 7) 


Rule 13 of Order 9 eak of the case 
in which a decree is passed ex parte 
against the defendant. Once the Court 
proceeds under Rule 6, Order 9. against 
the defendant or proceeds against some of 
the defendants by virtue of Rule 11 of 
Order 9 in the same manner it is obvious 
that upon the judgment being pronounced 
the decree that is made is ex parte to 
such defendant, The question in each 
case therefore has to be answered look- 


ing to the several provisions enabling the - 


Court to deal with different situations as 
indicated by Order 9 along with Order 17, 
Rule 3 itself. If there is indication that 
the procedure and powers under Order 9 
were followed, the matter is under Rule 2 
and not under Rule 3 of Order 17. 

(Paras 7, 8) 


On the date fixed for evidence plain- 
tiff was examined-in-chief but the defen- 
dants Counsel sought an adjournment to 
obtain instruction to cross-examine the 
witness which was granted. As on the 
adjourned date he could not get any in- 
structions, he reported no instructions. 
The matter was not immediately disposed 
of but the Court proceeded to fix another 
date and made a decree on that date, The 
pee applied for setting aside the 

ecree, 


Held that it was only Rule 2 of 
Order 17 and not Rule 3 that was attract- 

The proceedings after the withdrawal 
of the Counsel were all ex parte. Hence 
the defendant was entitled to file an ap- 
plication under Order 9, Rule 13. AIR 
1943 Bom 321. Foll; AIR 1972 Madh Pra 
8, Considered, (Paras 12, 14,15) 
Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 8 = 1971 MPLJ n 
AIR 1943 Bom 321 = 45 Bom LR 697 be 


AIR 1942 Bom 344 = 44 Bom LR 844 Ill 
AIR 1941 Bom 83 = 42 Bom LR 1111 11 
AIR 1924 Bom 139 = 82 Ind Cas 124 Ill 
AIR 1923 Bom 27 = 24 Bom LR 775 11 
(1899) ILR 23 Bom 4l4 Li 
(1895) ILR 20 Bom 736 11 
(1892) ILR 16 Bom 23 11 


against the order made by the Civil Judge, 
Senior Division, on April 8, 1974. holding 
that the Miscellaneous Judicial Case No. 
20 of 1973. was incompetent as the Spe- 
cial Civil Suit No. 16 of 1972 decided on 
February 27, 1973 Was disposed of with 
the aid of the provision of Order 17. 
Rule 3 of the Code of Civil Procedure 
and, therefore, an application under 
Order 9, Rule 13, did not lie. The merits 
of the sufficient cause had not been an- 
swered., 


2. Some facts are not in dispute. 
The said Special Civil Suit was filed seek- 
ing specific relief on the basis of agree- 
ment to sell agricultural land. The 6th 
of January 1973 was the date fixed for 
evidence and thereafter the hearing of the 
suit was adfourned to 22nd January and 
then to lst February, on which date plain- 
tiff entered the witness-box and examined 
himself in chief. An application was filed 
on behalf of the defendant by the counsel 
seeking time for cross-examination. That 
was allowed and the case was posted for 
February 21, 1973. The counsel informed 
the defendant about this adjournment bv 
a registered notice of February 10. 1973. 
By that notice the defendant was inform- 
ed that in case he did not appear. the 
counsel would report “nog instruction.” 
In the present application itself the alle- 
gations were made, which are not as vet 
enquired into, that defendant was ill from 
19th of February and, therefore, could 
not attend the Court on 2ist. He had. 
however, instructed he counsel to seek 
an adjournment, but those instructions 
could not reach the counsel. Eventually 
on 21-2-1973 the counse] of the defendant 
passed a pursis before the Court stating 
that he had no instructions, The matter 
Was not immediately disposed of. but. it 
appears, the Court proceeded to fix 27-2- 
a and made an ex parte decree on that 

ate, 


3. In the application itself filed by 
the defendant in Misc. Judicial Case No. 
20 of 1973, all these allegations appear to 
have been made. The learned Judge has 
taken the view that the disposal of the 
guilt on 27-2-1973 was under Order 17. 
Rule 3, and. therefore, the application it- 
self was not tenable, 


4, Now the only question that falls 
for consideration in the present appeal is 
whether the disposal of the suit on 27-2- 
1973 was under Order 17. Rule 2. or 
Rule 3, of the Code. Some debate has 
been raised before me as to the exact 
scope of the two provisions by referring 
to the authorities which will be noticed a 
little later. But as far as the present 


m 
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controversy is concerned it is enough to 
observe that on 27-2-1973. the defendant 


was neither himself nor by his pleader 
present. The disposal of the suit was not 
on 21-2-1973 but was on 27-2-1973. There- 
fore, when the suit was decided on 27-2- 
1973, it was in the absence of the defen- 
dant and that clearly answered Order 17. 
Rule 2, and not Order 17. Rule 3. as has 
been found by the learned Judge. What 
is the effect of earlier withdrawal of. the 
counsel on the earlier date on this deci- 
sion only remains to be considered. 


5. In the scheme of the Code, 
Order 17 is an Order dealing with ad- 
journments, while Order 9-deals with ap- 
pearance of parties and consequence of 
non-appearance. Order 5 requires ‘as far 
as the defendants are concerned tn be 
summoned, while Order 3 permits the 
parties to be represented by others. i;e. 
recognised agents or pleaders. Hearing of 
the suit and examination’ of witnesses is 
the subject-matter of Order 18. while 
Order 20 directs that the Court after the 
case has been heard shal] pronounce the 
judgment in open Court either at once 
or as soon thereafter as may be practicable 
on some future day and when the judg- 
ment is to be pronounced on some future 
day. the Court shall fix a dav of which 
there shall be a notice to the parties or 
their pleaders (Rule 1). Section 33 of the 
Code enjoins the Court after the case has 
been heard, to pronounce judgment and 
declares that on such jtudgment a decree 
has to follow, -` By the term judgment Tt 
is understood to mean. the statement given 
by the Judge of the grounds of a decree 
Or an order, and by the. term “decree” it 
is understood to mean, the formal expres- 


sion of as adjudication. which conclusively ` 


determines the rights of parties with, re- 
gard to matters in controversy. while the 
term “Order” means the formal expres- 
sion of any decision of Civil Court which 
is not a decree, 


6. These arov indicate an 
integrated scheme ` that. has to operate 
upon the procedural life of a suit right 
from itə institution- till its successful 
culmination in a judgment followed bv a 
decree, The. requirement of making a 
judgment after hearing parties is manda- 
tory. Rule 1 of Order 20 permits that 
after the parties are heard. the Court may 
pronounce the judgment at once or may 
in its discretion postpone the day of iudg- 
Ment and in ‘that case it is required to fix 
a day for the purpose of-judgment of 
which, notice has to be giyen to the par- 
ties or their pleaders. Therefore, making 
of the judgment is the process of the de- 
Cision of the suit itself. It is obvious 
logically ‘that when Order 17. Rule 3. 
which -is one of the rules dealing with 
adiournments, enables the Court .to pro- 
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ceed to decide the suit forthwith. it con- 
fers a discretion to hear the suit and pro- 
nounce the judgment of either without 
adjourning it or after adjourning it at 
some other day. 


7. As the matter between the three 


- rules of Order 17 stands. it appears to me 


plain that these are to be construed in 
the context of the subject-matter with 
which Order 17 itself deals. All these 
rules are clearly enabling. Rule 1 per- 
mits as adjournment and imposition of 
costs and it can be assumed that in’ the 
present case the Court had exercised the 
power on 1-2-1973 under Rule 1 by which 
it permitted an application filed by the 
counsel for the defendant seeking time to 
cross-examine the plaintiff who was exa- 
mined-in-chief, : On that date it is fur- 
ther clear that the defendant was not pre- 
sent and only was represented bv his 
counsel and even on the: adjourned date 
defendant was not present and his coun- 
se] after due notice to him reported no 
instructions, Therefore, looking to the 
rules, the only rule which indicated the 
result was Rule 2 of Order 17. That rule 
is completely answered for it takes in a 
day to which the hearing of the suit was 
adjourned and one of the parties, i.e. the 
defendant. failed to appear, either in 
person or, because his counsel withdrew, 
by a eounsel. The Court was, therefore. 
enabled to proceed to dispose of the suit. 
in that to hear the evidence in the ab- 


. sence of defendant which stage is clearly 


indicated by Order 9, Rule 6. That the 
Court decided to proceed under Order 9. 
is sufficiently clear from the admitted 
position that when it fixed the case for 
27-2-1973 for judgment. the Court did not 
direct issue of the notice to the defendant. 
though that is the requirement of O. 20. 
R. L, Thus the Court treated the defen- 
dant ex parte from the stage his ċounsel 
withdrew on 21-2-1973 is obviously clear. 
It is not necessary to deal with each and 
every provision of Order 9. Suffice it to 


say, however, that Rule 6 of that Order 


permits the Court to proceed ex parte to 
a party on whom the summons has been 
served. Rule 3 of Order 17 posits a stage 
that when any party to the suit has been 
given time to produce a evidence or to 
cause the attendance of witnesses or to 
perform any other act necessary to the 
further progress of the suit for which 
time was allowed the Court is enabled, 
notwithstanding the failure -of the party 
to do so, to proceed to decide the suit 
forthwith. On its plain reading Rule 3 
enables the Court to refuse an. adjourn- 
ment. It is really a positive power which 
is inherent in the Court which is clearly 
spelt out by the latter clause where the 


‘rule says that notwithstanding such de- 


fault, the Court would be able to decide 
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the suit forthwith. In other words, the 
Court may refuse an adjournment to the 
party seeking time to produce the evi- 
dence or to keep his witnesses ready - in 
attendance. or to do anything which was 
necessary for the further progress of the 
suit for which already an adjournment 
was granted. More or less, therefore, the 
provisions of Rule 3 are distinct in pur- 
pose and clearly enabling in nature. They 
cannot be intermixed with the scheme of 
Rule 2 which permits the Court to pro- 
ceed in the absence of the party in the 
manner indicated by Order 9 of the Code. 
Rule 3 of Order 17, on the other hand, 
posits a power to refuse an adjournment 
and to proceed to decide the suit. The 
entire phraseclogy of Rule 3 is clear and 
it does not mention anything about the 
absence of the party: on the other hand, 
in the context of Order 17, it permtis the 
Court without further adjourning the 
suit to proceed to decide the same. There- 
fore, Rule 3 postulates a decision clearly 
on merits upon the material that may be 
ava.lable either for or against the suitor, 
whether present or absent. If the deci- 
sion is itself ex parte, then it is obvious, 
it is referable not to Rule 3 (of Order 17) 
but to the enabling power under Order 
9 Rule 3 or Rule 6 or Rule 8. It is only 
Order 9 that deals with appearance of 
oarties and consequences of non-appear- 


ance. If by reason of the appearance and- 


non-~appearance the power is exercised, 
it is obvious that the matter would fall 
under Order 17, Rule 2, and Rule 3 would 
be irrelevant. This will be further clear 
if one takes into account the provisions 
of Order 9, Rules 6 and 7, as far as the 
def2ndant’s absence is concerned along 
with other rules of Ordér 9. If the hear- 
ing of the suit is adjourned after the 
Court decided to proceed ex parte Rule 
7 of Order 9, permits the defendant to 
apply to the Court at or before the date 
of the next hearing. In case where there 


are more defendants, Rule 11 of Order 9 


permits the Court to make suitable orders 
against the absentee defendants and hear 
the suit for those who are present or re- 
presented. Rule 13 speaks of the case in 
which a decree is passed ex parte against 
the defendant. Once the Court proceeds 
under Rule 6, Order 9, against the de- 
fendant, or proceeds against some of the 


defendants by virtue of Rule 11 of Order. 


9 in the same manner it is obvious that 
upon the judgment being pronounced the 
decree that is made is-:ex parte to such 
defendants. The question in each case 
therefore has to be answered looking ` to 
the several provisions enabling the Court 
to deal with different situations as indi- 
cated by Order 9 along with Order 12, 
Rule 3 itself. 


8. As J said earlier, Rule 3 of 
lorder 17 appears to me to be a power 
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which permits a decision of the suit with- 
out resort to Order 9 after refusing an 
adjournment; in other words, it -is a 
power not to proceed in the manner indi- 
cated by Order 9, If, however, there is 
indication that it was procedure and 
powers under Order 9 that: were. follow- 
ed, then clearly the matter is under Rule] 
2 and not under Rule 3... 


9. Pausing here, the usual. debate 
as to the construction of these Orders is 
also raised in the present appeal and it 
may briefly be noticed. It is urged by Mr. 
Mandleker the learned counsel appearing 
for the respondent that Rule 3 of Order 
17 is an independent power to proceed to 
decide.the suit once the qualifying clause 
is satisfied. In other words, the .learned 
counsel submits that it is a duty enjoined 
by the Code upon the Court to proceed to 
Judgment once there is a party before it 
in default, Once there is default contem- 
plated by the three clauses in the body 
of Rule 3, the counsel submits, there is 
no application of Order 9 at all in other 
words, for the purpose of suit the Court 
would treat the party as present and 
proceed on the footing that it has not led 
any evidence. He submits that once the 
Court recognises the party as present, 
then the provisions of Order 9 are clearly 
out of consideration and consequently 
Rule 13 would not be avaiable to the 
present appellant. i 


10. As against this Mr. Bapat the 
learned counsel appearing for the appel- 
lants submits that once the facets ‘are in- 
dicative of the absence of one of the par- 
ties and the Court decides to proceed in 
the absence of party, the provisions of 
Order 9 are very much in operation and 
the matter can be governed by Order 17, 
Rule 2.. That judgment is already made 
by the Court on the material available 
before it is not decisive of the procedure 
followed by the Court. Both the parties 
tried to rely on the provisions of Order 3 
for the respective submissions to indicate 
that mere reporting non-instructions 
would or would not amount to absence of 
the party for whom the advocate or 
pleader reported non-instructions. 


ii. This Court 'had occasion to 
consider the matter in Basalingappa V. 
Shidramappa, . AIR 1943 Bom 321 (FB), 
where in the Full Bench after noticing 
the provisions of Order 17, Rules 2 and 3, 
as well Order 5, Rule 1, did hold that 
after the defendant’s pleader withdrew 
for want of instructions and where the 
decree was made on evidence subsequent- 
ly-led by the plaintiff, it should be treat- 
ed as a decree made ex parte. For that 
matter it- was ruled that the question as 
to whether defendant’s pleader can be 
said to have appeared depended not upon 
his mere presence in Court but upon 
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whether he was duly instructed in- the 
matter before the Court, and that was a 
question of fact to be determined in each 
case. No doubt these observations were 
made where the defendant’s pleader had 
withdrawn for want of instruction after 
his application for adjournment on that 
ground was rejected and thereafter the 
evidence of the plaintiff was led and de- 
cree made. All these facts were treated 
to answer the disposal of the suit ex parte 
to the defendant. As to the provisions of 
Order 17, Rules 2 and 3, it was observed 
that Rule 2 enabled the Court to pass any 
orders, either to grant further adjourn- 
ment or dispose of the suit on such 
condition as it might think proper. It did 
not, however, empower the Court to de- 
cide the suit on merits if no evidence 
had been recorded before the default of 
appearance had taken place and if the 
evidence is led after the default, the 
entire proceedings would be ex parte and 
Rule 3 applied where the previous ad- 
journment was granted for any purpose 
mentioned in the rule and that the party 
had committed default. It would not 
apply to a general adjournment contem- 
plated by Order 15, Rule 3. It was held 
that even in the case of special adjourn- 
ment when the defendant failed to appear 
and his pleader withdrew on the date so 
adjourned, that would be a case of de- 
fault governed by Rule 3. As to the scope 
of these two rules, the Court found that 
the scope of Rules 2 and 3 is quite dis- 
tinct from each other. Under Rule 3 case 
is contemplated in which the Court has 
material before it to enable it to proceed 
to a decision. The mere fact of a party 
committing a default in the performance 
of what he was directed to do would not 
lead to the dismissal of plaintiff's suit ‘if 
he was the party in default, or the de- 
ereeing. of the claim against the defen- 
dant if the defendant was the person who 
made the default, for the words “not- 
wi-hstanding such default” implied that 
the Court could proceed to dispose of the 
suit upon such materials as were before 
it. On the other hand Rule 2 contemplat- 
ed disposal of suit and included cases in 
which there might or might not be mate- 
rial before the Court to enable it to pro- 
nounce the decision on merits. If, there- 
fore, there was no material on record the 
appropriate procedure was to follow as 
was indicated by Rule 2. In the body of 
the judgment the other decisions of this 
Court ((1892) ILR 16 Bom 23, Ramchandra 
Pandurang Naik v. Madhav Purushottam 
Naik, 44 Bom LR 844 = (AIR 1942 Bom 
344); Gurunath Eknath v.  Laxmibai 
Govind, (1899) ILR 23 Bom 414; Soonder- 
lal v. Goorprasad, AIR 1924 Bom 139; 
Motilal v. Nandram, AIR 1941 Bom 83; 


Rukmansa Rajansa , v, Shankargouda, 
(1895) ILR 20 Bom 736; Shrimant Sayaji- 
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rao v. S. Smith and AIR 1923. Bom 37, 


Ratanbai v. Shanker Deochand) have been 


referred to and as to the effect of repre- ` 
sentation by the counsel of the party- 
defendant it is observed:— 


Vestas Where, therefore, | the defen- 
dant does not appear in person and there 
is none else to instruct his pleader, the 
only person through whom he can be said 
to appear is a pleader who must be duly 
instructed and able to answer all material 
questions. It follows, therefore,- that if 


-the pleader is present in Court on any 


day of hearing but has no instruction as 


‘to how to proceed with the case, there is 


no appearance of the defendant. Whether_ 

a pleader is duly instructed is a question 
of fact, but if he refuses to take part. in 
the trial on the ground that he has no 
instructions and then withdraws from :he 
case either after, or without making. an 
application for adjournment, all further 
proceedings against the defendant become 


These observations of iie Full Bench 


-would clearly cover the case of the pre- 


sent kind. Here when on the first day 
plaintiff was examined in chief, the coun- 
sel sought an adjournment to instruction. 
On the adjourned date he was present 
but had no instruction and it has to be 
observed that in fact on the earlier date 
also he had no, instructions and that is 
why the adjournment was granted to - 
seek instruction to cross-examine the 
plaintiffs witness. Thus on both dates 
when the plaintiff was heard in examina- 
tion-in-chief, in fact, the defendant was 
absent and though he was represented by 
counsel, the counsel had no instructions. 
The counsel withdrew eventually on the 
next date and the Court made a decree on 
27-2-1973, i.e. about 7 days thereafter; 
and all the proceedings must therefore 
by applying the test laid down by the 
Full Bench of this Court be held to be ex 
parte to the defendant. 


12.: Mr. Mandlekar relies on the 
decision of- the Madhya Pradesh High 
Court in Madanlal v. Jai Narayan. AIR 
1972 Madh Pra 8 which does not appear 
to be apposite. In fact, even in the body 
of the judgment the contingency of a 
counsel reporting no instructions has 
been’ treated from two differing angles. 
It is observed: 


“A counsel sometimes reports no in- 
structions when his fee is not paid or 
when his client does not equip him with 
necessary informations regarding the 
material facts. In such a case, when the 
counsel reports no instructions it is just 
to show that he is not ready to go on. In 
fact this is in accord with his duty to the 
Court and by doing so, he shows ordinary 
courtesy to the Court so that the Court 
has not to wait for him. Such reporting 


er 
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of no instructions is an act of the counsel - 


in his personal capacity. But where the 
counsel appears and seeks an adjourn- 
ment, his appearance is on behalf of the 
party. Once: he has so appeared his re- 
`- porting no instructions, when adjourn- 
ment is refused, does not tantamount to 
non-appearance of the party. There is no 
difference in such appearance of the coun- 
sel and the appearance of the party when 
he represents. If the party had appeared 
in person and had sought an adjournment 
“but the adjournment had been- refused 


‘and then party had abstained from taking. 


part in the proceedings or disappeared 
from the court room, it would not.be a 
“ease of non-appearance of: a party so as 
to attract Rule 2. Therefore, if reporting 


of no instructions by the counsel is of the 


latter kind and the Court decides the suit 
on merits it will be under Rule 3, and not 
under Rule 2.” 


This reasoning clearly runs‘ counter to 
what was stated by Full Bench of this 
Court, It is not mere physical presence 
that is contemplated but taking part in 
the proceedings from a stage is indicated 


by these provisions. It is not, therefore, 


possible to uphold the contention of Mr. 
Mandlekar who relies on these observa- 
-tions, to hold that it was under Rule 3 
that the disposal of the suit was made in 


the present case. As indicated earlier, in’ 


this case, not only when the plaintiff was 
heard the counsel had reported no in- 
struction but he sought an adjournment 
which was granted and in effect on the 
date adjourned, he could not get any in- 
structions and therefore reported so to 
- {the court. The total effect -was that 
defendant did not effectively appear in 
the suit when the same was heard and it 
must be found that the decision of the 
suit was ex parte to the defendant, Even 
in Madanlal’s case, the Madhya Pradesh 
High Court, while considering the various 


aspects of Rules 2 and 3 of the Order 17, © 


has answered the question aererned to 
them by observing: 

“It is not open to the. Court to are 
ceed under Order 17, Rule 3, C. P. C., 
the absence. of a party. In casé of ae 


appearance. of a party the matter must be 
dealt with under Order 17, Rule. 2, C.P.C. 


However, under Rule 2 the Court : has 
widest possible discretion to, dispose of 
the. suit in one of the modes directed by 
Order 9, C.P.C.. or to make such other 
order as it thinks fit, ‘but not to dismiss 
the suit on merits. P : 

Where the Court proceeds under 
Order 17, Rule 3, in the absence of a 
party, although the other conditions laid 
down in the said Rule are fulfilled, the 


order must be construed as one ‘under 


Order 17, Rule 2, not on the ground that 
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it was not expedient for the Court to do 
so, but on the ground that the Court had 
no power to do so.” 

This ratio of the judgment in Madanlal’s | 
case is indicative that in the absence of 
a party Rule 3 is not available nor there 


is any decision of the suit contemplated 


by that-rule. It is only when the' Court 
can proceed to decide the suit in the pre- 


‘sence of the parties the provision of Rule 


3 permits the decision. In all other cases, 
where the decision is in are absence of 


-any party, one under Rule 2 is in- 


dicated. 


13.. This aie does not help in any 
manner the submission made by Mr. 
Mandlekar the learned counsel appearing 
for the respondent. On the other hand, 
that. itself indicates the view that for the 
purpose of decision under Order 17, Rule 
3, it must be made in the" presence of | 
parties and not in their absence. If for 
any reason it is possible to establish 
that the decision was.given in the ab- 
sence of a party and as such by recourse 
to Order 9 of the Code, Rule 8 of Order 
17 is not answered and the matter . will 
have to be treated as governed by .Rule 
2, notwithstanding the mention of either 
tule in the order made by the Court. | 


14. That being the position, .and 
as indicated earlier by me, it is plain that 
it is only Rule 2 that was attracted by 
the present decree made on 27th of Feb- 
tuary, 1973, In fact the proceedings after 
the withdrawal of the counsel on 21-2-73 
were all -ex parte. J have already observ- 
ed that Rule 3 is merely enabling and is 
not indicative of any definite” procedure. 
It is only Rule 2 of Order 17 that permits 
the procedure to be followed under Order 
9 when the parties failed to appear be- 
fore the Court. If, therefore, the Court 
proceeds on the basis. that there. is failure 
of a party to appear. in the suit, it follows 


- that it is proceeding in the manner and 


mode directed by Order 9 of the Code. 


15. That being the position, it is 
to be held that the present appellant was 
entitled to file an application under Order 
9. Rule 13, seeking relief by establishing 
sufficient cause. The order made by the 
court dismissing his application on that 
ground, cannot, therefore; be sustained. 
The same is accordingly set aside and the 
matter is remitted back for hearing the. 
parties and affording them all opportunity 
of leading evidence to show whether the 
applicant makes out a sufficient cause to 
set aside the ex parte decree. 


16. The appeal thus. succeeds and 
is allowed. However, under the circum- 


stances, which purely raised a question of 
law, there would be no orders as. to costs 
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in the present appeal, The parties are 
directed to appear. before the trial Court 
on 16th of September, 1974. 
Appeal allowed. 
. AIR 1975 BOMBAY 197 
(AT NAGPUR) 
‘MASODKAR, J. 
The State of Maharashtra, Applicant 
v. Sarvodaya Industries, a registered 
partnership doing business of Poha at 
Akola, Opponent. 
Civil Revn. Appin. No. 317 of 1969, 
D/- 25-7-1974.* 
(A) Civil P. C. (1908), Ss. 19 and 20 
{ce} — Suit for compensation. for wrong 
done, to person or movable property — 
‘Wrong done’, meaning of — Wrongful 


act done in one place — Resultant dam-. 


age caused at another — Court at latter 
place has jurisdiction under S. 19. 


i The phraseology used by S. 19 about 
“the wrong done” would clearly take in 
not only the initial action complained of 
but its . resultant effect. S. 19, which 
deals with cases of compensation for 
wrong done to the person or movable pro- 
perty, is wide enough to take in those 
places where plaintiff or person complain- 
ing actually suffered the loss because of 
the alleged wrongful act notwithstanding 
the place of such' wrongful act clearly 
furnishing place of action. The phrase 
“wrong done” is indicative of completed 
action and is wide enough to take in the 
results as the basis for the purposes .of 
restitution. The Court within whose local 
jurisdiction damage was caused or suffer- 
ed or sustained would clearly answer the 
requirements of S. 19 for the purpose of 
suits mentioned therein. (Paras 13, 14) 


Section 19 is ented: as’ limitation. 
upon the generality of the provisions ‘of | 


Section 20 itself. Reading both sections 
together, if a case is not squarely an- 
swered by the earlier sections then it may 
still be answered by Section 20 itself. Its 
terms are thus residuary. (Para 14) 


Held on facts that though the Wrong- 
ful act in stopping the movement of raw 
materials towards the plaintiffs factory 
at Akola was committed. by 
dant outside the jurisdiction Satie the Akola 
Court, the resultant damage caused to the 
plaintiff having taken place at Akola, the 
Courts at Akola had jurisdiction to enter- 
tain the suit. (Para 15) 


Oe a a eee 
*(To revise order of P.. T. Patil, Civil J., 


Sr. Division at Akola, D/-` 14-4-1969.} 
-CS/CS/A913/75/KSB | . 


State v. Sarvodaya Industries 


(Masodkar J.) [Prs. 1-3] . Bom. 197 
Cases Referred: Chronological Paras 
AIR 1966 All 159 = (1966) 2 Lab LJ aes 


AIR 1965 Mys 316 9 


” 


AIR 1963 SC 1681 = (1964) 3 SCR 624 7 
AIR 1963 Mad 30 = (1962) 2 Mad LJ 270 


10 
AIR 1961 Mys 188 l 9 
AIR 1955 Cal 626 = 97 Cal LJ 9 5 


AIR 1932 Bom 392 = 34 Bom LR 815 Il 
AIR 1927 Mad 689 = 53 Mad LJ 355 3 


V. S. Sohoni, Authorised for Addl. 
Govt, Pleader, for Applicant; M. J. Chan- 
durkar, for Opponent. 


ORDER :— The only question involv- 
ed in the present revision is whether the 
preliminary issue raised at the request of 
the present applicant-defendant, the 
State that the Akola Court had territorial 
jurisdiction to try the suit filed by the 
ace aca was correctly de- 
cide 


2. The look at the plaint shows 
that it is a claim made ‘by the plaintiff 
upon the allegations that it is carrying on 
a business of manufacturing Poha from 
Dhan in Akole district. For that purpose 
they have to import raw materials. They 


- had entered into an agreement with M/s. 


the defen- ` 


Ghule brothers of Gondia for purchase 
of Poha. in November-December, 1964. 
The Collector, Akola, had given them 
licence to import the necessary Dhan. It 
is further grievance that their import for 
the purpose of manufacture of Poha so 
arranged was affected by an action taken 
by the defendant No. 2 mala fide and 
without legal authority, who stopped its 
movement. Because of that, the- plaintiff 
complains, as can be seen from further 
allegations, that their business in Akola 
was "affected and they suffered losses and 
that is the basis for claiming damages. 
Defendant No. 2 is said to have acted on 
behalf of or under the authority of de- 
fendant No. 1, present applicant. The 
plaintiff has given details in para. 6 of’ 
the claim, which more or less show the 
amount of loss on account. of withhold- 
ing the raw material and keeping the 
factory idle. The loss in business com- 
plained of is stated to have occasioned 
within the territorial jurisdiction of the 
Akola Court, The suit on. that basis is 
filed in that Court. 


- 3° Thus the plaintiff's cause as 
led in-Akola Court in that they have 
suffered damage. or loss because of the 
illegal action of defendants 1 and 2 to- 
gether, particularly of defendant No. 2 
acting for defendant No. 1. The case, 
clearly- is one based on the cause of 
action having arisen within the jurisdic- 
tion of Akola Court. The trial Court has 
answered the issue of jurisdiction by 
holding that the cause of action fer. the 
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purpose of damages would arise only on 
the proof -of loss and the’ place where 
the loss is suffered, i.e., the place of busi- 
ness which is affected. would offer suffi- 
cient nexus for upholding the jurisdic- 
tion. 

Å. This order is questioned in the 
present revision. It is to be observed that 
the submission made by the learned 
' counsel appearing: for the applicant ap- 
pears to be that this is a suit which must 
be governed by Section 19 of ‘the Code 
of Civil Procedure, The State being party 
cannot be treated as residing within the 
limits of Akola Court and the only re- 
maining relevant factor was the place 
where the wrong complained-of was ‘dene 


tò the person or business of the plaintiff.. 


Therefore, it is submitted thaf only the 
Bhandara Court will have jurisdiction 
ae stoppage alleged occurred within its 
im its. 


5. For the E TE that the 
State cannot be deemed to reside at each 
and every place, reliance is placed on 
Govindarajulu Naidu v. 'Secy. of State, 
(AIR 1927 Mad 689) and Anath Bandhu 
Deb v. Dominion of India. (AIR 1955 Cal 
§26). i 

6- In Media case the provisions 
of Clause 12 of thë Letters Patent along 
with the provisions of Section 19 of the 
Code of Civil Procedure were being con- 
sidered in a suit brought for the recovery 
of goods or price of goods confiscated by 
Collector of Customs, It was held that 
the word “resides” must be taken to refer 
to natural persons and not to legal enti- 
ties such as limited companies or Gov- 
ernment. 
was being considered under Section 20 
of the Code of Civil Procedure and the 
. phrase “carrying on business” or “resid- 
ing ‘within jurisdiction” ‘was pressed in 


to hold that territorial jurisdiction can-_ 


not be found against Union of India. The 
. Court, after referring to the pleadings, 
came to the conclusion that no part of 
the cause of action arose within its juris- 


diction and ‘the Union of India cannot be. 


treated to carry on business or reside 
‘within the jurisdiction. 


3 1... In Union ‘of India v. Ladulal 
Tae. (AIR 1963. SC 1681) the provisions 
of Section 20, clauses (a) and (b) of .the 
Code of Civil Procedure were considered 
-with reference to the activity of the Gov- 
ernment. It was found that the expres- 
sion “voluntarily resides” or “personally 


‘works for gain” could. not ‘be appropri-. 


ately applied to the case of the Govern- 
ment. However, the Government . can 
arry on business, and activity of. rail- 
ways is one such act of carrying on busi- 
ness. Therefore, Union of India could be 
sued in a Court within whose territorial 
Jurisdicdon the headquarter of the. rail- 
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‘also. 


-Court 
In Calcutta decision the case. í 


poration shall be deemed to 
‘business at a place where it has a sub- 


A. LR. 
way, run by the Union, is found: to be 


‘located. In State of Uttar Pradesh v. Raja 


Ram Lal, (AIR 1966 All 159) the Court 
was considering the provisions of Sec- 
tion 20 (c) along with Sections 20, 19 and 


-80 (c) of the Code of Civil Procedure. 
- The suit was filed by the plaintif who 


was initially employed in the services of 
the State of Uttar Pradesh and his servi- . 
ces were later on terminated, He was re- 

employed and his services were again 
terminated. He was resident of Varanasi 
and during the terms of service he was 
not employed there. However, for the 
purpose of recovery- of arrears of salary,- 
travelling ‘allowance and refund of secu- 
tity, deposit he filed the action in Vara- 
nasi Court, after serving the notice on 
the Collector of Varanasi. The Court 
viewed. the claim in suit in different 
parts. Applying the principle that debtor 
must seek creditor, the suit filed at. Vara- 


nasi with respect to the security amount 


of Rs. 500 was found to be within the | 
jurisdiction of Varanasi Court, but for 
other reliefs the suit was adjudged as 
without jurisdiction. While considering 
the provisions of Sections 19 and 20, the 
Court observed: 


“Sections 19 and 20 of the Code of 
Civil Procedure ‘are material on this 
point. The present suit is for compensa- 
tion for -wrong done to a person or it can 
be said to relate to his movable property 
Section 19, C. P C: cľearly lays 
down that such a suit'tan be instituted 
in the Court within whose jurisdiction 
the’ wrong was ‘done or in the 
within whose jurisdiction the | 
defendants resides _or_ carries on busi- 


ness, or personally works. for gain. A 


corporation shall be deemed to carry on 


business at it sole or principal office in 
India or, in respect of any cause of action 
arising at any place where it has also a 
subordinate office, at such place. This 
has. been clarified in Explanation Iy to 
Section 20, C. P.-C. though it is not laid 
down that the Explanation shall apply to 
other’ sections also. The provisions there- 
of can usefully be applied while inter- 
preting similar words used in Section. 19, 
C. P. C. It is thus in respect of the cause 
of action arising at a place that the cor- 
carry .on 


ordinate office; but if the cause of action 
did not arise there, the existence of .a 
subordinate office shall not entitle the 
plaintiff to institute a suit at any place ` 
of his choice. The office of the Collector 
of Varanasi could be deemed to be sub- 
ordinate office. of the State Government, 
and - the suit could be filed at Varanasi, 
if any cause of action had arisen within 
the district of Varanasi. To put -it dif- 
ferently, the State Gdvernment..could.be. 
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deemed to carry on business at Varanasi 
only in respect of any cause of action 
arising at Varanasi or within the juris- 
diction of the Collector of Varanasi.” 


That finding was tried to be fortified by 
referring to clause {c) of Section 20, 
C. P. C. with an observation that no part 
of cause of action arose within the juris- 
diction of Varanasi Court. 


8. The close look at this judgment 
shows that for the purpose of Section 19, 
the office of the Collector of Varanasi is 
treated to be the subordinate office of the 
State Government. But only because no 
part of cause of action arose within the 
jurisdiction of Varanasi Court, the Alla- 
habad High Court took the view that the 
suit was not entertainable on those reliefs 
by Varanasi Court. 


9. In Gokaldas Melaram v. Bal- 
devdas (AIR 1961 Mys 188) the Mysore 
High Court decided a question of terri- 
torial jurisdiction in the matter of seek- 
ing reliefs for malicious prosecution by 
the fact that summons of such a case. was 
served at a place on the plaintiff where 
the suit was brought. This answer was 
given upon the view that even if Section 
19 of the Code of Civil Procedure was 
determining the jurisdiction of the Court, 
the suit for malicious prosecution had to 
be instituted where cause of action arose. 
The service of summons of a criminal 
case commenced by the defendant would 
answer that part of Section 19. Between 
two sections, i.e., Sections 19 and 20 it 
was observed that Section 19 was an ex- 
tension of Section -20, the latter being a 


residuary section. There are observations, 


in the body of the judgment that the 
provisions of Section 19 to some extent 
ot ‘erlap Section 20 and the reading of the 
‘provisions of Section 19 appears to be 
made as providing for institution of a suit 
for compensation for wrong to person of 
movables, either in the Court within 
whose jurisdiction the wrong is done or 
the defendant resides or carries on busi- 
ness or personally works for gain. In 


Munirangappa v. Venkatappa (AIR 1965 


-Mys 316) the provisions of Section 20 (c). 


were held to contain a broad principle 
permitting the institution of a suit with- 
in the jurisdiction of Courts where even 
a smallest part of cause of action has 
arisen. 


10. In T. R. S. Mani v, L R. P. 
(Radio) Private Ltd., Calcutta (AIR 1963 
Mad 30), where cause of action involved 
termination of services of the plaintiff 
and it took effect at Madras, though the 
defendant carried on business at Cal- 
cutta, jurisdiction was answered by re- 
ferring to the provisions of Section 20 (c) 
that the Madras Court would have power 
to entertain the suit. 
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Il. As far as this Court is con- 
cerned, in an action against the Insurance 
Company upon the death of the assured, 
it was found that the place of death of 
such an assured can be treated as the 
place where cause of action wholly or in 
part arose within the meaning of Section 
20 (c) of the Code of Civil Procedure. 
Light of Asia Insurance Co. Ltd. v. Bai 
Chanchal (AIR 1932 Bom 392). The Court 
observed that in the face of the plain 
words of Section 20, there was no escape 
from the position that the company is 
liable to be sued at the place where the 
insured died. That answer was furnished 
because of the nature of insurance con- 
tract and its possible effects as well obli- 
gations underlying the same. The matter 
was found to rest within the-campass of 
Section 20 itself. 


12. ‘Now turning to the material 
provisions of the Code of Civil Procedure, 
there are 6 sections under the head “place 
of suing” in Part L Those are Sections 
15 to 20. The approach while determining 
the matters relating to the territorial 
jurisdiction, therefore, must be to so con- 
strue and apply all these provisions so 
that they will cover each and every cause 
of action and each and every case amen- 
able to relief by virtue of the provisions 
of Section 9 of the Code. Any construc- 
tion that will whittle down the remedy 
is not contemplated. Section 15 is gene- 
tal in terms and declares that the suit 
has to be instituted in a competent Court. 
Section 16 indicates the normal rule that 
suits are to be instituted where the sub- 
ject-matter of the suit is situate. Section 
17° provides for contingency where the 
immovable property is situated within 
the jurisdiction of different Courts and it 
is provided that the suit may be institut- 
ed within the local limits of whose juris- 
diction any part of the property is situ- 
ate. Section 18 deals with those cases 
where there is uncertainty about the 
local limits of jurisdiction and the choice 
of place is indicated for the instituton 
of suit. That also deals with immovable 
property. Sections 19 and 20 (c) may now 
be extracted which read as under: 


“19. Where a suit is for compensa- 
tion for wrong done to the person or to 
movable property, if the wrong was done 
within the local limits of the jurisdiction 
of one Court and the defendant resides, 
or carries on business or personally works 
for gairt, within the local limits of the 
jurisdiction of another Court, the suit 
may be instituted at the option of the 
plaintiff in either of the said Courts. 


20. Subject to the limitations afore- 
said, every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction— 


- 
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"o the cause of ae wholly or in 


part, arises.’ 


13. Provisions of ‘Section 19 are 
specific in subject and clear in its opera- 
tion. Firstly-it governs a suit seeking 
restitutive reliefs of compensation on the 


‘basis of wrong done to the person or to 


movable property. Secondly it offers and 
rnishes option or .choice if the condi- 
fions indicated by the. qualifying clause 


are satisfied in that wrong complained of . 


was done within the local limit of one 
Court while the defendant in fact resides 
or carries on business within the local 
limits of jurisdiction of another Court. 
Unless both these conditions together are 


available, no question of option or choice - 


for forum can conceivably, arise. The 
conjunction “and” in the qualifying 
clause is very much indicative of this 
result, leaving aside . the cases where 
these conditions together are not avail- 
able, the matters of such suit are still 
governed by other provisions of the Code. 
It is noticeable that in the body of Sec- 
tion 19 the phrase “the cause of action, 
wholly or in part” has not been used and 
it only finds place in Section 20 of the 


Code. In a suit for compensation “wrong. 


done” or “complained of” is the cause of 
action by which Code understands and 
contemplates all the bundle of necessary 
facts capable on proof of sustaining the 
relief claimed. .Compensation clearly 
posits an injury resulting in loss and 
damage, Mere ‘injury or. wrong without 


anything more would not suffice to sus-. 









tain the claim for -compensation. It is 
clear that the phrase “wrong done” is not 
used ih any narrow sense: but has to be 


clearly takes in both cause and. effect. 
Injury or actual wrong may occur at 


places other than ‘A’ and may effect 
places ‘BR’ or ‘C. Act or actions, 


places and for all those. effects, cause 
would arise seeking compensation. With- 


there could be any remedy in vacuum. 
Thus the phraseology used by Section 19 


take in not only the imitial action com- 
plained of but its ee effect. 


. J4. - Putting the mailer in terms of 
Section 20 (c) the resultant damage would 
surely be the part of cause of action and 
would feedback the answer for jurisdic- 
tion, Assuming, therefore, that both Sec- 
fions are to be read together the same 
Woulg indicate a overlapping which is not 
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place A but its effect. may -be felt at 


about “the wrong done” would’ clearly © 


at all attributable to such’ legislative 
scheme. It is enough to answer that Sec- 
tion 19, which deals with cases of com- 
pensation for wrong done to the person 
or movable property, is wide enough to 
take in those places where plaintiff or 
person complaining actually suffered the 
loss because of the alleged wrongful. act 
notwithstanding the place-of such wrong- 
ful act clearly furnishing place of action. 
The phrase “wrong. done” is indicative 
of completed. action as stated (supra) and 
is wide enough to take in the-results as 
the basis for the purposes of restitution. 
The Court within whose local jurisdiction 
damage was caused or suffered or sus- 
tained would clearly answer the require- 
ments of Section 19 for the purpose of 
suits mentioned ‘therein. The matters of 
option afforded are not relevant nor deci- 
sive for this purpose nor the -provisions 
of Section 20 (c). The extract of the. ‘pro- 
visions of Section 20 (supra) by its open- 
ing part indicates that Section 19 is treat- 
ed as limitation upon the generality of 
the provisions.of Section 20 itself. Read- 
ing both sections together if a case is not 
squarely answered by the earlier sections 
then it may still be answered by Section 
20` itself. Its. terms are thus: residuary. 
Turning to suits for compensation, if any 


“narrow construction is to be placed on 


e phrase “wrong done” available in 
Section 19 then the matter still] can be 
answered by Section 20 (c) of thé Code. 


' For then Section 19 would indicate and 


only operate as “part of cause of action” 
having in mind only the initial act or 
cause indicated by’ “wrong done” and not 
its effect and though the’ latter .as of 
necessity must be established to have 
relief, for that reliance will have to be 
placed on the intendments of Section 20 


(c) of the Code. Such dichotomy is noti 


indicated nor such exercise necessary for 
in the structure of Section 19 itself both 
parts of cause of action, ie., the initial 
act and its effect are capable ‘of being 
worked out. Therefore, by its contempla- 
tion a suit. filed in a Court within the 
local limits of whose jurisdiction the 
damage was suffered would still uphold 
its jurisdiction. 


- 15. Turning . to present | pleading 
about the cause of action, those are; as 
must be, based on the loss that. was suf- 
fered by the plaintiff within the territo- 
tial limits of Akola Court because of a 
wrongful’ intervention outside the limits 
of that Court. It is well settled: that: un- 


‘ less there is proof''of loss, no claim for 


damages or compensation can at all be 
sustained. Mere allegation of wrong .is 
uot the whole cause of action. It is the 
resultant effect that furnishes cause of 
action. Therefore, the damage that was 
suffered by the plaintiff, was the part of 
the cause of action, i.e., “the wrong done” 


A. 1. R: 
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and that arose within the jurisdiction of 


Akola Court. Though, therefore, the com- 


plaint of the plaintiff was against the ac- 
tion “by defendant No, 2 being without 


the limits of Akola Court, it follows that ` ; 


as he was affected by that action for all 
purposes in his business within the juris- 
diction of that Court all the require- 
ments of Section 19 of the. Code have 
been fully answered and the suit was 
properly laid in Akola Court. 


16. In the result there is no merit. 


in the present revision and the same 


would stand dismissed with costs. _ 
Revision dismissed. 


AIR 1975 BOMBAY 201 
DESHMUKH AND AGGARWAL, JJ. 
Kartarsing Hukumsing Chog, Peti- 
tioner v. Smt. Muktabai Parashram Pan- 
sare and another, Opponents. 
Special Civil-Appln. No. 1945 of 1968, 
D/- 18-6-1974.* 


(A) Bombay Rents, Hotel and nde: 
- ing House Rates Control Act. (57 of 1947), 
S. 12 (3) (a) — “Payment thereof” — 
Interpretation — Payment to be of entire 
arrears due — Partial payment does not 
protect tenant from eviction. 


In a case where the rent or permitted 
increases are in arrears for six months or 
more and there is no dispute about the 


standard rent or permitted increases and - 
under 


the landlord thas served a notice 
Section 12 (2), the Legislature contem- 
plates full payment of entire arrears 
within one month, if the tenant wants the 
protection of the Rent Act, 
“payment thereof’ mean payment of all 
the rent and increases which are due for 
a period of six months or more. Partial 
payment bringing down.the arrears to 
less than six months will not protect the 
tenant from eviction. (1974) 76 Bom LR 
703, Followed; (1961) 63 Bom LR 855, Ap- 
proved; AIR 1967 SC 1078 and AIR 1959 
Bom 401, Referred to. ` (Para 10) 


Cases Referred: .Chronological Paras 
uor 76 Bom LR 703 = 1974 Mah a 
AIR "973 Bom 35 = 74 Bom LR. Tr n 
AIR 1967 sc 1078 = 69 “Bom a 138 S 
a961) 63 Bom LR $55 = ILR (1961)-Bom. 

895 , 7, 9, 10, 11,13 


AIR 1959 Bom 401 = 59 Bom LR 158 14 


*(To set aside order passed by 2nd Extra 
Asst. J. at Thana, in Civil Appeal No. 
153 of 1967, D/- 2-4-1968.) 
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The ‘words - 
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' H. D. Gole, for Petitioner: Jaisingrao 
E. Shinde, for Opponents Nos. 1 (1) -to 
1 (7). 

DESHMUKH, J. :— This writ petition 
arising under the provisions of the Bom- 
bay Rents, Hotel and Lodging House 


` Rates .Control Act, 1947 (hereinafter re- 


ferred to as the ‘Rent Act’) has been re- 
ferred to a Division Bench by a learned 
Single Judge of this Court. The point in- 
volved is in a way simple but the refer- 
ence became necessary because of two 
conflicting judgments of: Single Judges 
both of which were reported. Hence the 
learned Single Judge thought that the 
ee “be sasposed of by a larger 
enc 


2. The petitioner before us is a 
tenant of the property and present res- 
pondents Nos. 1 to 7 are the heirs and 
legal representatives of the original land- 
lord, who was the plaintiff in the suit. 
There is no dispute that the petitioner- 
tenant is a monthly tenant and pays an 
aggregate rent of Rs, 8. This is also the 
standard rent, as there is- no dispute 
about it in this litigation. Admittedly. it 
appears that the landlord served a notice 
on the tenant on April 15, 1965,-as per 
Ex.: 24, and claimed arrears of Rs. 123.44 
at the rate of Rs. 8 per month. This would 
be the arrears for’more than 15 months. 
The tenant replied by his notice dated 
24 April, 1965 and pointed out that since 
October, 1960 the lendlord has not been 
issuing printed receipts. He, therefore, 
alleged’ a certain accounting of the pay- 
ments.made by him to the Municipality 
and also to the landlord by way of Money 
Orders. He. also alleged certain repairs 
amounting to Rs.. 60 and the agreement 
to adjust that amount towards the rent. 
After giving his own accounting the ten- 
ant alleged that the arrears due were 
only Rs. 98.25 and they were remitted by 
Money Order within a period of one 
month from the date of receipt of notice, 


Ex. 24. 


3. As the Money Order did not 
cover the entire rent due. the landlord 
filled a suit for possession on July 2, 1965. 
As many as five grounds were urged for. 
claiming possession, which included as 
one of the grounds that non-payment of 
entire arrears of rent within a period of 
one month next after the service of 


notice. All other grounds on which pos- 


session was claimed were specifically 
given up in the Appellate Court. In the 
trial Court, the learned Civil Judge came 
to the conclusion that the arrears of rent 
were not as alleged. by the landlord but 
a certain accounting may show that th 
tenant was not in arrears for more than 
six months. He therefore dismissed th2 
suit for possession on the ground of non- ` 
payment of -rent. Sect 
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. 4& In the appeal carried by the 
landlord to the District Court, Second 
Extra Assistant Judge, Thana, came to 


the conclusion that the total arrears due 
as on the date of the notice were Rupees 
115.90, The tenant was fully aware of 
this account as he knew all the details 
which were required to make up accounts. 


In spite of this fact the tenant remitted ` 


only Rs. 98.25 which did not cover all the 
arrears then due. Having come to this 
- conclusion, the learned Appellate Judge 
followed the principle of the judgment 
in Manorama v. Dhanlaxmi, 69 Bom LR 
138 = (AIR 1967 SC 1078) and concluded 
that the tenant was not entitled to any 
vorotection in view of the fact that he had 
not paid-the entire arrears within the 
period of one month after the date of the 
receip of the notice. The plaintiff's suit 
was decreed. Being aggrieved the tenanf{ 
has filed this writ petition. in this Court: 


. 5.. The learned Single Judge who 
heard this petition and made the refer- 
ence order found that there is a conflict 
of judgments between the decisions of 
‘two learned Single Judges of this Court. 
He has dealt with the nature of the con- 
flict and thereafter referred this petition 
' to a larger Bench. While passing this 
order, the learned Single Judge confirm- 
ed the finding of the appellate Court ihat 
the tenant was. fully aware of all the 
arrears he had to pay hut failed and neg- 
lected to make full payment within one 
-month in spite of the notice contemplat- 
ed by sub-section (2) of Section 12 of the 
Rent Act. .- 


"7 & The point now involved in this 

writ petition is already decided by the 
Division Bench of this Court. However, 
we will briefly indicate the nature of the 
conflict between the judgments of the 
two learned Single Judges, In Hirachand 
Sonu v. Mahadeo., (1961) 63 Bom LR 855 
the factual position was almost similar to 
the one before us. The tenant there was 


a monthly tenant and the rent was pay-' 


‘able by month. There was no dispute 
about the standard rent. The arrears - of 
rent at the date of the notice were for a 
period of more than six months. Within 
one month from the receipt of the notice 
the tenant made certain payments which 
reduced the arrears to less than six 
months, though there were still arrears. 
In the present case also the petitionér- 
tenant isia monthly tenant and his rent 
is payable by month The rent of Rs 8 
ver month is admittedly the proper and 
standard rent and no dispute about the 
standard rent is raised in the present 
petition. Undoubtedly there were arrears 
‘of rent for more than six months when 
the suit notice dated April 24, 1965, was 
served on the tenant; but he did pay 
by Money Order Rs. 98.25 ‘within -one 
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monih from the receipt of the. notice 
leaving a balance. of arrears for less than 
six months. ; — 


7. _ The question of law thaf arises 


in the present litigation and which arose 
before the learned Judge in Hirachand v. 


.Mahadeo’s case (1961) 63 Bom LR 855 - 


was whether the case of a tenant~of the 
present’ type falls under Section, 12 (3) 


(b) of the Rent Act and is taken away. 


from the operation of Section 12 '(3} (a) 
of the Rent Act. What was urged then 
was that the tenant may be in arrears for 


more than six months at the date of the . 


receipt of the notice. It may be that ‘all 
the three other conditions are satisfied on 
the date of the receipt of the notice. 


t is ‘required for the purpose of com- . 


pelling the Court to pass a decree for 
possession is that at the expiry of one 
month from the date of the receipt of che 
notice under Section 12 (2), the tenant 
has failed and neglected to-make pay- 
ment of the arrears of rent. When a part 
payment is made reducing the ‘arrears td 
less than six months, this last condition 
is not satisfied and the case falls under 
Section 12 (3} (b) and is taken out from 
the provisions of Section 12 (3} (a). The 
argument was based upon a certain inter- 
pretation of wording of Section 12 (3) (a), 
ie relevant portion of which is as fol- 
ows: 


“12 (3} (a} Where the rent is payable 


by the month and there is no dispute re- . 


garding the amount of standard rent or 
permitted increases, if such rent or in- 
creases are in arrears for a period of six 
months or more and the tenant. neglects 
to make payment thereof until the ex- 
piration of the period of one month after 


- notice referred to in sub-section (2) the 


Court shall pass a decree for eviction in 


any such suit for recovery of possession.” 


. 8. Ona plain reading of the above 
provisions, it would ‘appear that when the 
notice under sub-section (2) of Section 12 
is being served,*the payment ought to be 
in arrears for more than six months or 
more and the tenant must neglect to 
make payment ‘thereof’ within a period 
of one month after the notice of pay- 
ment. What exactly is meant by the word 
‘thereof’? What payment must be made 
so that he fulfils the condition of making 
payment ‘thereof within a period of one 
month. Now, the earlier portion of the 
section refers to arrears of ‘rent or in- 
creases’, If the rent or increases are in 
arrears for more than six months - and 
vayments' thereof are to be made,.. that 
means of all the rent and increases which 
@re due and which are obviously for &a 
period of six months or more. 


§. - The learned Single Judge in 


Hirachand’s case, (1961} 63 Bom LR 855 , 


© 


e 
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points out that it must be held that the 
payment contemplated by this 
tion is the full payment of all the arrears 
which are claimed in the notice and shall 
mot be partial payment so as: to bring 
down the arrears to less than six months. 
In fact sub-section (1) of Section 12 
grants absolute: protection- against evic- 
tion if the tenant either pays or is ready 
and willing to pay the amount of the 
standard rent and permitted increases 
and observes the other conditions of the 
tenancy.. -This protection may appear ab- 
solute in- a sense but it also qualifies or 
is dependent upon actual payment or 
readiness or willingness to pay. The ac- 
tual payment can at once be known 
where arrears are claimed by the land- 
lord and defence is taken up that this 
amount of arrears is paid. Normally ac- 
tual payment is contemplated. However, 
there may arise a.conflict, and a legiti- 
mate conflict, between a-landlord and 
tenant as. to what constitutes the stand- 
ard rent or permitted increases. When 
such a conflict develops there is a provi- 
Sion to approach the Court for determi- 


` nation of that conflict either before or 


after the termination -notice is received 
from the landlord. Under the provisions 
of the: Act certain steps are to be taken 
by the tenant, and when he does that in 
the eventualities provided by the Act he 
may be deemed to be Teady and willing 
to pay. 

19. When no such conflict exists, 
and there is hardly any dispute about the 


amount due, the protection of Section 12 - 


(3) (b) is. available to the tenant only if 
he pays and not otherwise. Having given 
this protection in a case where the 
arrears of rent are more than six months 
and there is no dispute about the stand- 
ard rent or permitted increases and the 
landlord has served a notice under Sec- 
tion 12 (2) the legislature contemplates 
full payment of entire arrears within one 
month, if the tenant wants the protection 
of the Rent Act. If he neglects to make 
payment within one month as contem- 
plated by sub-section 12 (2) (a), the con- 
sequences of eviction must follow. The 
words used in this-section formerly were 
‘the Court’ may pass a decree’. However, 
the word: ‘may’ was interpreted by: the 
Division Bench of: this: Court to mean 
‘shall’. That interpretation was accepted 
‘by the Legislature and Section 12 (3) (a) 
was suitably amended by Act No. 14 of 
1963 to include the expression ‘the Court 
shall pass a decree’. There is, therefore, 
no doubt that where all‘ the four condi- 
tions of Section 12 (3) (a) are satisfied the 
Legislature desires to take away the pro- 
tection to the tenant and -wants the 
Court to pass a decree for possession, By 
pointing out the general intention of the 


Legislature and the secheme-of Section 12, 


Kartarsing v. Muktabai 


sup-sec- | 
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the argument of the learned counsel that 
partial payment bringing down the 
arrears to less than six months will pro- 
tect the tenant from eviction, was nega- 
tived by the learned Single Judge decid- 
ing the question in (1961) 63 Bom LR 855. 


11. However, a contrary view has 
been taken by another learned Single 
Judge of this Court in Isabel v. Kasar- 
chand, 74 Bom LR 114 = (AIR 1973 Bom 
35). Even in this case the facts are simi- 
lar to the case before us, as also before 
the earlier: Judge in (18561) 63 Bom LR 
855. The rent was payable by month. 
There were arrears accumulated beyond 
six months and there was no dispute of 
standard rent A notice terminating the 
tenancy, if the arrears are not paid with- 
in one month, was sent to the tenant, who 
made a partial payment leaving a balance 


-which was less than the arrears of six 


months. The tenant’s counsel raised the 
same argument which was heard and de- 
cided by this Court in Hirachand’s case. 
However, it appears that the learned 
counsel appearing for the respondent did 
not bring to the notice of the learned 
Judge the earlier ‘decided judgment of 
this: Court in (1961) 63 Bom LR 855, He 
did, however, argue that the payment 
which should protect the tenant must be 
the full payment of arrears and not par- 
tial payment. It was emphatically point- 
ed out that the language of sub-section 
(3) (a) of Section 12 refers to the arrears 
of rent aand permitted increases for a 
period of six months or more and con- 
templates payment ‘thereof’. To say that 
partial payment is enough, is to almost 
rewrite the section or to read in the sec- 
tion much more than intended by the 
Legislature. However, this argument of 
the learned counsel for “the respondent 
was rejected by the learned Judge. He 
thought that a partial payment leaving 
the balance of arrears which would’ be 
less than six months of arrears is enough 
and that is all that is contemplated by 
Section 12 (3) (a). In such an eventuality 
the case is taken out from the provisions 


of that section and it must fall under 
Section 12 (3) (b). | 
12. However, we note that the 


judgment of the Supreme Court confirm- 
ing the view taken by this Court in 69 
Bom LR 138 = (AIR 1967 SC 1078) was 
brought to the -notice of the learned 
Single Judge. In (AIR 1967 SC 1078) the 
facts were that there was no dispute 
about the standard rent and the arrears 
were due for more than six’ months. A 
notice of termination and demanding the 
arrears of rent was served but no pay- 
ment was made within one..month after 
service of the notice. After one month, 
but before: the suit was filed the entire 
amount was remitted. Having -done_ so, 
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the tenant- sought protection: by trying to 
bring his case within the provisions of 
Section 12 (3} (b). The Supreme Court in 
terms rejected this approach and confirm- 
ed the view of this-court that belated 
payment after one month, though of the 
entire amount, will not assist the tenant 
because the eventuality contemplated by 
the legislature by the provision of Sec- 
tion 12 (3) (a) has already arisen and the 
clock could not be set back by mere pay- 
ment. This case was distinguished by .the 
learned Single Judge on the ground that 
the tenant had made payment in that 
case after the period of one month and 
having so paid after the period of one 
month, was not entitled to protection 
under the Act. In our view, so far as the 
general interpretation of the provisions 
of Section 12 and the concept behind the 
drafting of Section 12 as pointed out by 
the Supreme Court is concerned really 
govern the approach in that litigation as 
also in the present litigation. However, 
the leraned Judge took the view that par- 
tial payment takes out the case from the 
provisions of Section 12 (3) (a) and the 
matter would then be governed by the 
provisions of Section 12 (3) (b). It is be- 
cause of this view which has been subse- 
quently taken by: another Judge, that the 
present reference became necessary... 


13. We may now point ‘out that 


similar reference was. made in yet an-- 


other matter which was heard by a Divi- 
sion Bench of this Court..on 17-12-1973 
in a group matter Spl. C. A. Nos. 1070 of 
1969, 1797 of 1969 and 2585 of 1969.= 
- ((1974) 76 Bom LR 703). The Division 
Bench consisting of Nathwani and Hajar- 
navis, JJ. took the view that the case of 
(1961) 63 Bom LR 855-was. correctly de- 
cided and the’ subsequent judgment of 
the learned Single Judge in 74 Bom LR 
114 = (AIR 1973 Bom 35) does not repre- 
‘sent the correct law. The learned Judges 
have briefly’ pointed out that on a plain 


reading of language of Section 12 (3) (a). 


the payment ‘thereof’ contemplated is the 


payment of all the arrears and not‘ a-por-. 


tion thereof, We are in respectful agree- 
ment with the view taken by the learned 
Judges of the Division Bench and we are 
also of the view that the case of (1961) 63 
Bom LR 855 was correctly decided. It is 
not necessary to give elaborate reasoning 


as the judgment in Hirachand’s case as, 


also the judgment of the Supreme Court 
in AIR 1967 SC 1078 deal with the prin- 
ciple on which Section 12 is drafted. 


14. In. the case of Kurban Hussen 
v., Ratikant, 59 Bom LR 158 = (AIR 1959 
Bom 401) the Division Bench of this 
Court was. called upon to construe the 
provisions: of Section 12 (3) (a). However, 
the context was slightly different. The 
question that was raised was whether the 


` 


ATR. 


Court must pass a decree when ‘all the ~ 


four conditions laid down by Section 12 
(3) (a) are satisfied or was it still the dis- 
cretion of the court to refuse to pass a 
decree. This controversy was argued on 
the basis of expression ‘may’ used by the 
legislature. The Division Bench pointed 
out that in the context in which that ex- 


pression has been used, the real intention. 


was to enable the court to pass a decree 


and not to vest any’ discretion .in the 
word ‘may’ . 


court. In. that context the 
really meant ‘must or shall’. While point- 
ing out the background why such 4 mean- 
ing must be attributed to the word ‘may’, 
the general scheme of Section 12 and the 
intention of the legislature behind the 
use of that language as a whole is also 
pointed out. On this discussion. made from 
time to time, this court clearly pointed 


out that the protection available to a- 


tenant who has no other: dispute to raise 
with the landlord is available only if: -he 
does not remain in arrears for more than 
Six months, and if. he is in arrears for 
more. than six months the entire payment 
must be made within one month from 
the date.of notice. If he does not do so, 
he forfeits his right -to possession and 
must vacate the premises, In this view of 
the matter, the present writ petition de- 


serves to be dismissed. . X 


15.. We may point that Sbri Gole 
tried to build up the argument on facts 
before us, though he had no right to do 
so. He ‘said that there was a distinct 
feature of. the present litigation. There 
was’a dispute about total payment due, 


. though there was no dispute about the 


standard. rent or permitted increases. 
Certain repairs were. effected by. the 
tenant which were agreed to be compen- 
sated. by the landlord towards the rent. 
Some taxes of the Municipalities were 
paid and an account of all these things 
was to be made. The landlord did not 
pass a regular. receipt from October 1960 
and some amount was remitted by Money 
Order by the tenant. This shows that. a 
proper account was really due between 
parties and unless a proper account was 


made the amount finally due from the. 


tenant- could not be ascertained, This, ac- 
cording to him, was the approach of the 


trial Court and the finding was given in 
favour of the tenant and because of this 


disputed account, the tenant could not be 
said to be a. person who was not ready 
and willing to pay... ` 


°, 16. -We have heard him at some 
length but we are not impressed at all. 


-The appellate Judge has. considered all 


this argument and has dealt with the 
same and in para. 9 of his judgment has 
given a clear finding. That finding has 
been accepted and confirmed by. the 


ie. 
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learned Single Judge, who made the re- 
ference. In view of this fact, we are not 
bound to hear the learned 
having heard him we find that there - is 
nothing which is erroneous on the face of 
the record. There. is therefore no sub- 
stance in the argument that the tenant 
was not-aware as to how much he was 
really required to pay and that there 
was no deliberate or wilful default in not 
making payment. The finding of the 
learned Appellate Judge is that the ten- 
ant was aware as to how much he had 
to pay and he raised a dispute, which is 
not contemplated by the Act, and failed 
and: neglected to pay. This amounts ` to 
neglecting to pay as contemplated by the 
provisions of Section 12 (3) (a). 


17. In this view of the matter, 


the case is covered by Section 12 (3) (a) 
and in the view we take, ~ the petition 
must fail and the rule is discharged with 
costs. . ae 
- Rule discharged. 
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; FULL BENCH 
KANTAWALA, C., J., TULZAPURKAR 
AND MASODKAR, JJ. 

Dattatraya Narhar Pitale, Applicant 
v. Prabhakar Dinkar Gokhale and an- 
other, Opponents. l 

Civil Revn. Appln, .No. 303 of 1968, 
D/- 7-2-1974.* a 

(A) Maharashtra Municipalities Act 
(40 of 1965), Ss, 21 (1) and 44 — Maha- 
rashtra Municipalities Election Rules, 
1966, R. 15 (1) — Election petition — -Dis- 
qualification of returned candidate under 
S. 16 (1). G@) can be ground of challenge — 
It ig not limited to corrupt practice alone 
— R. 15 cannot have overriding effect. 
1963 Mah LJ 834, Overruled, (Constitu- 
tion of India, Art. 245). ` 


Section 21 does not contain any spe- 


cific provision limiting the ground on, 


which an election or co-option, or nomi- 
nation of a Councillor, can be challenged. 
In the absence of such limitation, the 
election,- co-option or, nomination of any 
Councillor can .be challenged - on ` any 
ground which is permissible under law 
for challenging the validity of such elec- 
tion, co-option or nomination. Thus in an 
election petition the election can be chal- 
lenged on the ground: that the - returned 


*(To revise order. passed by N. M. Kul- 


karni, Extra Asst. J: at Amravati in 
Ele. Petn No. 114 of 1967, D/- 21-7- 
1968.). Ss 


‘PS/PS/CTL/75/MVI 
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counsel but 


vote at the election. The 
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candidate was disqualified under S. 16 (1) 
(i) of the Act and it is not restricted 
to a mere corrupt practice, 1963 Mah LJ 
834, Overruled; Spl. Civil Appln. No. 345 
of 1962, D/- 11-2-1964 (Bom.), Approved; 
AIR 1953 Bom 288, Considered. (Para 10) 
It should not be overlooked that Sec- 
tion 21 contains a general provision- for 
challenging the validity of an election, 
co-option and nomination and if under 
the scheme of this section the election 
can be challenged only on the ground 
that the returned candidate has been 
guilty of corrupt practice, it will not fit 
in with the challenging the validity of 
co-option or nomination of a Councillor. 
(Para 10) 

No doubt R. 15 of the Rules makes 

an order of the returning officer and that 
of the District Judge in respect of accept- 
ing or rejection of nomination paper final 
but there being no such limitation in the 
Act itself the Rule cannot have the over- 
riding effect. (Para 11) 
‘ It is well settled that the provisions 
of the Act, are always superior and- the 
rules that are made in exercise of the 
power conferred by statute cannot be in- 
consistent with the provisions of the Act 
and cannot override or take away the 


right which had been conferred by the 
provisions of the statute itself Making ~ 


of rules is in the nature of subordinate 
legislation and that cannot have greater 
force than the. provision of the statute it- 


‘self or the effect of overriding its provi- 


sions. Such rules can neither be inconsis- 
tent with the Act nor derogatory from 
the provisions thereof, Ordinarily every 
effort should be made to reconcile vari- 
ous provisions that occur in the statute 
and: the rules made in exercise of the 
powérs conferred thereby. If such recon- 
ciliation is not possible and the rules are 
inconsistent with the provisions of the 
statute, then the rules to that extent will 
be bad and the provisions of the statute 
will prevail. It.is clear from the language 
of Section 15 that one of the ingredients 
necessary by way of qualification for . a 
candidate is that he is not disqualified for 
being elected a Councillor under the pro- 
visions of the Act or any other law for 
the time being in force. Thus if a candi- 
date is disqualified either under the Act 
or under any other law, then, it is’ al- 
ways open to an elector or a voter to 
challenge the validity of his election on 
the ground of such disqualification. 
- (Paras 11, 12) 

Under Sec. 21 of the Act the validity 

of election, co-option or nomination can 
be challenged either bya candidate at 
the election or by any person entitled to 
grounds on 
which the validity of such election can be 
challenged are not different to a candi- 


_ 


. the Head-Mistress while on 
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date on the one hand and a person en- 
titled -to vote at the election on the 
- other. (Para 15) 


Further, the provisions of Section 44 
and Section 21 of the Act operate upon 
different fields though to a certain extent 
there is a possibility of overlapping. This 
is not a case where any particular sec- 
.tion should be regarded by itself as a 
complete code exhausting the remedies 
of a party for agitating any controversy. 

(Para 20! 

(B) Maharashtra Municipalities Act 
(40 of 1965), S. 16 (1) (i) — Disqualifica- 
tions — Interest in contract with Mimi- 
cipal Council — Wife of returned candi- 
date -employed in school run by Munici- 
pality — Wife living with returned can- 
didate — Disqualification under S, 16 (1) 
{i) is incurred, 

The husband and wife living together 
having mutual interest in the earning of 
each other. An employment of wife in a 
Municipal school presupposes a contract 
between the. wife of the returned candi- 
date on the one hand and the Municipal 
Council on the other, Under the terms of 
contract the Municipal Council can call 
upon the wife to discharge obligations as 
the other 
his wife as an employee can insist on 
payment-of or remuneration to which 
she may be entitled to having regard to 
the terms of the contract. Thus, a con- 
tract subsists right from the employment 
till her termination and if that‘is so it 
can be said that he has direct or indirect 
interest in any contract with or under or 
by or on behalf of a Council. It is also 
not possible to take the view simply be- 
cause an employee has acquired a status 
there ceases to be contractual relation- 
ship of master and servant between the 
employee and the employer. 

(Paras 21, 22) 
Cases Referred: Chronological Paras 


AIR 1970 SC 340 = (1970) 1 SCR 845 20 
AIR 1967 SC 1889 = (1968) 1 SCR 185 21 
AIR 1966 SC 1339 = 1966 Mah LJ 269 22 
(1964) Spl. Civil Appln. No. 345 of 1962, 

D/- 11-2-1964 (Bom.) 10, 12, 14 
1963 Mah LJ 834 = 65 Bom LR cre i 
AIR 1960 Bom 127 = 61 Bom LR 1151 20 
AIR 1954 SC 653 = ILR (1955) ee 


AIR 1953 Bom 288 = 55 Bom LR 314 20 
AIR 1953 SC 210 = 1953 SCR 1144 19 


K. H. Deshpande, for Applicant; J. N. 
Chandurkar, for Opponents. 


KANTAWALA, €. J.:— Applicant 
Dattatraya Narhar Pitale has filed this 
Revision Application against the order of 
the learned Extra Assistant Judge, Am- 
raoti setting aside his election to Amraoti 
Municipal Council from Ward No. 25. 


Dattatraya v. Prabhakar (FB) (Kantawala ČC, J.) 


ed that while these 


“tion 16 (1) G) of the Act, that 


e 
xr 


A. I. R. 
The Elections to Amraoti - Municipal 
Council were held in July, 1967 under 


the Maharashtra Municipalities Act, 1965 
(hereinafter referred to as. ‘the Act’). 
There were several Wards within the 
limits of Amraoti Municipal Council and 
from Ward No. 25 there were 3 candi- 
dates viz. the applicant, opponent No. i 
and opponent No. 2. The applicant secur- 
ed highest number of votes viz. 352 while 
opponent Nos. 1 and 2 respectively secur- 
ed 203 and 198 votes. As the applicant 
secured highest number of votes, he was 
declared elected. 


2e On August 21, 1967 opponent 
No. 2 filed an election petition under Sec- 
tion 21 (1) of the Act challenging the 
validity of the election of the applicant. 
The only ground on which ‘the validity 
of the election was challenged. was that 
the wife of the applicant was employed 
as the Head-Mistress in Municipal Mara- 
thi Girls I. E. M. School, Amraoti, that 
she was residing with the applicant in 
the same house and that accordingly the 
applicant was disqualified under Sec. 16 
(1) (G) of the Act. This election petition 
was heard before the learned Extra Assis- 
tant Judge. It was admitted on behalf 
of the applicant before him that the wife 
of the applicant was residing with him 
and that she was employed as the Head- 
Mistress in the Municipal School. But on 
his behalf two contentions were raised 
before the learned Judge; firstly it was 
contended that having regard to the pro- 
visions- of Rule 15 (1) of the Maharashtra 
Municipalities Election Rules, 1966 (here- 
inafter referred to as ‘the Rules’) and 
Section 44 of the Act, it was not permis- 
sible to opponent No. 2 to challenge the 
validity of his election on the ground that 
the applicant was disqualified having re- 
gard to the provisions of Section 16 (1) 
(i) . the Act: secondly it was contended 

t the mere employment of his wife 
as Head-Mistress in the’ Municipal School 
was not a disaualification within the 
meaning of Section 16 (1) (i) of the Act. 
Both these contentions of the applicant 
were rejected by the learned Judge and 
by his Order dated July 21, 1968 set aside 
the election. 


3. It may incidentally be observ- 
proceedings were 
pending one Suganchand Choudhari ini- 
tiated proceedings before the Collector. 
Amravati under Section 44 of the Act for. 
declaring that by reason of the emplov- 
ment of the wife of the applicant he was 
disqualified within the meaning of Sec- 
he was 
disabled from continuing to be a Coun- 
cillor and the Office ought,to be declared 
vacant. In these proceedings the Collec- 
tor decided against Suganchand Chou- 
dhari and took the view that the appli- 


f, 
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cant incurred no- disqualification’ within 
meaning of Section 16 {1) G) of the 
ct. | z i 

4. Against the order passed by 
the learned Extra Assistant Judge the 
applicant has come in revision before us. 

5. This revision: application initi- 
ally came up for hearing before Gatne J. 
but the learned Judge found that there 
were some conflict amongst the decisions 
of the Division Bench of this Court and 
‘he thought it proper to refer this matier 
to the Full Bench for decision. Accord- 
ingly the matter has come up before us 
for decision. 

6. Mr. Deshpande- 
the applicant contended that in a petition 
under Section 21 of the Act the election 
of a suecessful candidate can only be 
challenged on the ground that he is guilty 
of corrupt ‘practice and that it is not per- 


- missible in such a petition to urge by - 


way of a ground a plea as regards dis- 
qualification of Councillor as contem- 
plated by Section 16 (1) (i) of the Act 
His argument is that disqualification on 
the ground of Section 16 (1) (i). can only 
be agitated in proceedings as can be re- 
sorted to as provided by Section 44° of 
the Act. Secondly he contended that by 
the mere fact that the wife of the appli- 
cant was employed as the Head-Mistress 
in Municipal Marathi Girls I. E. M 
School the applicant was not disqualified 
within the meaning of Section 16 (1) (i) 
of the Act. l 


7. The Act was-enacted with a 
view to provide for a unified pattern for 
the constitution, administration and pow- 
ers of municipalities in the, State of 
Maharashtra and make better provision 
theréfor. Before it was enacted a Com- 
mittee was appointed by the Govern- 
ment of Maharashtra to advise it on the 
matters to be covered by this Act and 
after “considering the report of the said 
Committee it was considered expedient 
to unify, consolidate and amend the law 
relating to municipalities in the State. 


8. The word “Councillor” is de- 


fined in Section 2 (7) and it means a per- 


son who is duly elected or co-opted -or 
nominated as a member of the Council. 


‘Chapter II deals with Municipal . Coun- 


cils. Sections 10 to 20 therein pertain to 
election and publication of names of 
elected, co-opted and nominated Coun- 
cillors. Section 21 deals with disputes in 
respect of election, co-option or nomina- 
tion of Councillors. Section 15 in the 
above group of Sections deals with qua- 


ification for candidates. Under that Sec- 


tion every person whose name is includ- 
ed in the list of voters maintained under 


Section 11 and:who is not disqualified . 


for being elected a Councillar under this 
Act or any. other law for ‘the time 
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on behalf of. 
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being: in.. force, shall . be qualified 
and every person. whose name is not in- 
cluded in the list or who is so disquali- 
fied for being a Councillor, shall not be 
qualified to be elected as a Councillor at 
any election. Section 16 deals with dis- 
qualification for becoming a. Councillor. 
There are serveral disqualifications enu- 
merated in sub-section (1) thereof’ and 
we are concerned with disqualification 
contained in clause (i) of sub-section (1). 
It provides that no person shall be quali- 
fied to become a Councillor whether by 
election, co-option or nomination, who, 
save as hereinafter provided has directly 
or indirectly, by himself or his partner, 
any share or interest in amy work done 
by order of a Council or in any contract 
with or under or by or on behalf of a 
Council. Section 17 .confers power to 
make rules regulating elections upon the 
State Government. Under that section . 
the State Government may make rules to. 
provide for or to regulate matters in res- 
pect of elections to be held under this 
Act. In sub-section (2) thereof various 
specific matters are mentioned: and with- 
out prejudice to the generality of the 
foregoing powers conferred by sub-sec- 
tion (1) the State Government may make 
rules with regard to all or any of the 
matters mentjoned therein viz. inter alia 
the nomination of candidates, form of 
nomination paper, objections to nomina- 
tions, security of nominations and appeals 
against acceptance or rejection of nomi- 
nation "papers. Section’ 18 provides for 
circumstances under which a duly quab- 
fied person can be nominated by the 
State Government, Provision’ is made as 
regards disputes in respects of election, 
co-option or nomination of Councillors 
in Section 21. The material part of Sec- 
tion 21 is as under:— 


“21. (1+: No election, co-option or 
nomination of a Councillor may be called 
in question, except by a petition present- 
ed to the District Court by a candidate 
at the election or by any person entitled 
to vote at the election within ten days 
after the publication of the names of the 
Councillors in the Official Gazette under 
Section 19 or 20, as the case may be.” 

(2) Any such petition: 
(a) shall contain a concise statement 
: of the material facts on which the 
- petitioner relies, ~ 
(b} shall, with sufficient particulars, 
set forth the ground or grounds on 
which the. election, co-option of 
nomination is called in question 


S an + hs 
_ (c)} shall be signed by’ the petitioner 
and verified in the manner laid. 
-, - down in the Code of Civil .Proce- 
: dure, 1908, for the verification 
` pleadings. -~.~ 
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(3) A petitioner may claim all or any 


one of.the following declarations:— 
' (a) that the election of all or any of 


the returned candidates is void; or. 


i(b) that the election. of all or any of 

the returned candidates is void and 

` that he himself or any other candi- 
.date has been duly elected: or | 

_ ke} that the co-option or nomination of 

D all or any of the co-opted or. nomi 
nated. Councillors .is void. 


S xx XX X% o, 
{5} Such petition shall be inquired 


into and disposed of by. the District Judge 


or by any Judge not lower in rank than 

an Assistant Judge to whom the case or 

such cases generally may be referred to 
` by the District Judge. 
(6) xx / XX 

(7) xx ox 


XX 


(8) xx ox E a 
(9) The Judge, after such inquiry . a3 


he deems necessary, may - pass suitable 
order and his order shall be conclusive. 


(10) If the petitioner has, in addition. 


to calling in question the election of the 


returned candidate, claimed a declaration 


that he himself or any other candidate 
has been duly~ elected and the Judge is 
satisfied that a 
. (a) the petitioner or stich. other candi- 
date received -sufficient number of 

. valid votes to have been elected; or 
(b) but for the votes obtained by the 
returned candidate. by corrupt 
‘practices the petitioner. 
other candidate would have obtain- 

ed sufficient number of valid votes 

to have been elected, the Judge 

may after declaring the election of 

the returned candidate void, dec- 

‘ Tare the: petitioner or such other 
candidate to have ibeen duly elect- 


ed: 

Provided that— S ‘ 

(i) for the purpose of such . computa- 
tion, no vote shall be reckoned as valid 
if the Judge finds that any corrupt prac 
tice was committed by any person known 
or unknown in giving or obtaining it: 


(ii) after such computation, if ` any, 
equality of votes if found to exist be- 
tween any candidates and the addition 
of one vote. would entitle any of ‘the 
candidates to be declared: elected, one 
additional vote shall be added. to the total 
- number of valid votes found to have been 
recorded in favour of the candidate or 
candidates, as the case may be, selected 
by. lot drawn in the presence of the Judge 
in such manner as he may determine. 


(11) Where any charge is made in 
. the petition of amy corrupt practice, the 


Judge shall make an order recording the 


names of all persons including any candi- 
dates, if any, who have been proved at 


or such 


r 


the trial to have been guilty of ary. cor- 
rupt practice and the nature-of that prac- 
tice and may disqualify any such. person 
for becoming a Councillor or-a Council- 
lor or. member of any other local autho- 


Tity for such period not exceeding: six 


years but not less than two years from 


the date of the order as the Judge may _ 


specify in the order: a? l 
Provided that, no person shall be 
named in such order. unless— ; l 
(a) he ‘has been given notice to’ appear 
- -before the Judge and to show ‘cause 
2i he should not be so named: 
- (b) if he appears in pursuance of the 


-notice he has been given an oppor- 


tunity of cross-examining any wit- 
. ness, who has already been exa- 


< mined by the Judge and has given . 


evidence against him, of calling 
evidence in his defence and of be- 
ing heard. 


. (12) If the Judge sets aside the elec- 
tion of a candidate on the ground that a 
corrupt practice has been committed by 
the returned candidate or his election 


‘agent or by any other person with the 


consent of the candidate or his’ élection. 
agent and if such candidate’s name has 
not been included in any order. made 
under sub-section (11) the Judge shall 
declare such’ candidate disqualified for 
becoming a Councillor or a Councillor or 
member of any other local authority for 
such period not exceeding six years but 
not less than tavo years from the date of 
the order, as the Judge may specify in 
the order.” S 7 


The corrupt practices are defined ‘in Sec- 
tion 22 but we are not concerned with the 
same as it is not the case of any party 
that the successful candidate is guilty of 
corrupt practice. Section 44 of the Act 
provides for disqualification of Councillor 
during his term of office. The provision 
of this section will be cansidered a little 
later when a particular contention in res- 
pect thereof will be considered. . 

, 9- -In exercise. of the powers 
conferred by Section 17 the. Government 
of Maharashtra has made the (sic) Rule 
12 provides: for: nomination of candidates. 
Rule 13 provides for scrutiny of nomina- 
tion papers. Under this rule it is obliga- 
tory upon the Returning Officer to exa- 
mine the nomination papers and decide 
all objections which may -be made. to any 


nomination and may, either`on such ob- _ 


jection or on his own motion, after such 
summary inquiry, if any, as he . thinks 


nécessary, reject any nomination papèr - 
on any of the grounds specified in sub-. 


rule (2) of Rule: 13: Against the decision 


of the Returning Officer accepting or re- 


jecting the nomination paper an appeal is 


' provided in Rule 15. Such appeal may be 
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'depeñđ,ii 6n the facts of each particular case. 


I, shall;““therefore, -consider the facts of this | 


case, ast understand the same, so far as this 
point is concerned. The fact is that the writ 
of summons in the suit was served upon the 
petitioner company. A copy of the plaint 
with the annexures to it was served. On the 
date of service of the writ of summons, the 
petitioner company. knew the case of the res- 
pondent. The terms and conditions on which 
the goods were supplied and a copy of the 
order are annexures to the plaint. The peti- 
tioner company. therefore, knew that there 
was an arbitration clause in each of the orders 
and the suit has been filed “in relation to 
or in connection with the order.” It was for 
the petitioner company to decide whether the 
petitioner company would apply for stay of 
the suit or would contest the suit. This choice 
is for the petitioner company. But what the 
petitioner company did? 


16. On April 8, 1974, the solicitor for 
the petitioner company entered appearance but 
did not apply for stay of the suit. The soli- 
citor for T respondent, on the other hand 
took out summons under Chapter XHI-A of 
the Original Side Rules for summary judg- 
ment, 


17. The Rules of the High Court pro- 
vide that the respondent has to make an 
affidavit swearing positively to the facts verify- 
ing the cause of action and the amount claim- 
ed and stating that in his belief, there is no 
defence to the claim for final jadgment. An 
affidavit to this effect with the summons was 
served upon the petitioner company on April 
11, 1974. The court was closed for Easter 
Vacation from April 12, 1974. The court 
reopened on April 22, 1974. During this 
period although the court was closed, the peti- 
tioner company had time to decide what 
course, the petitioner company would take. 
Would the petitioner company show cause 
against the application for summary judg- 
ment, by filing an affidavit stating that it has 
good defence to the claim on its merits and 
disclose facts as may be deemed sufficient to 
entitle the petitioner company to defend or 
would the petitioner company apply for stay 
of the suit and go to arbitration to decide 
the dispute raised in the suit? Although the 
court reopened on April 22, 1974, the peti- 
tioner company did not make any application 
for stay of the suit or stay of the proceeding 
under Chapter XIMI-A on that day. The peti- 
tioner company did not even mention before 
the court on the reopening day after the 
Easter Vacation to adojurn the application 
for summary judgment which is due to appear 
on the next day, namely on April 23, 1974 to 
enable the petitioner company to make such 
an application for stay. 


18. Again on April 23, 1974 which is 
the returnable date for such summons, the 
petitioner company did not pray for adjourn- 
ment of the summons under Chapter XI-A 
to enable it to apply for stay under Section 34. 
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But instead of doing so the petitioner com- 
pany wanted time to file affidavit-in-opposition 
and entered into a solemn agreement with the 


_lawyers for the respondent as to the dates 


when the. petitioner company would file the 
affidavit-in-opposition to the: Chap. XIII-A ap- 
plication. After entering into agreement as 
to the dates for filing of the affidavits, peti- 
tioner company applied to’ Court orally for 


giving directions and such directions were ob- 


tained from the Court. Therefore, in my 
view, on April 23, 1974, the petitioner com- 
pany intended to show cause against the ap- 
plication for sammary judgment made by the 
respondent against the petitioner company. 
The petitioner company intended on that date 
to raise a triable issue by filing an afidavit- 
in-opposition to the Chapter XII-A applica- 
tion, and expressed an unequivocal intention 
to do so by agreeing as to dates for filing of 
affidavits. Thereafter, the petitioner company 
took steps by obtaining directions from this 
Court for filing the affidavits by the agreed 
dates and the court gave such direction. So, 
at this point of time; namely, on April 23, 
1974, it seems to me that the petitioner com- 
pany wanted to defend the suit and take steps 
in the proceeding. It is true, that the petitioner 
company did not actually file the affidavit in 
opposition, but made this application for stay. 
This happened at a later stage, i.e. on or 
n May 17, 1974, when this petition was 
ed. 

19. The other point to consider in this 
connection is whether the petitioner company 
was at the time when the proceedings were 
commenced and still remains ready and will- 
ing to do all things necessary to the proper 
conduct of arbitration. The petitioner com- 
pany in this application says that the peti- 
tioner company was at all material times, 
since the filing of the suit and still is ready 
and willing-to go to arbitration. But, is the 
Statement correct? The petitioner company 
must be ready and willing to go to arbitration 
at all material times from the time when the 
suit commenced. But what happened on 
April 23, 19742 Why the petitioner company 
did not say on this date that the petitioner 
company wanted to go to arbitration and was 
ready and willing to proceed with the arbitra- 
tion and the application under Chapter XII-A 
should be adjourned to enable the petitioner 
company to make the application for the 
same. This was not done by the petitioner 
company. Therefore, at least on April 23, 
1974, the petitioner company was not ready 
and willing to proceed with the arbitration,' 
but was ready and willing to contest the sum- 
mons under Chapter XIII-A and to show 
that it has good defence to the suit and 
should be given leave to defend. It was the 
choice of the petitioner company on April 
23, 1974 either to proceed with the suit or 
to go to arbitration. The petitioner company 
knew that there was such an arbitration 
clause. All the papers in the suit and in the 
gpa as under Chapter XII-A were with 

e petitioner company. Yet, the petitioner 
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company on April 23, 1974 chose to contest 
the application under Chapter XTI-A. 

20. In my view, the petitioner com- 
pany did take steps to defend the suit and 
was not at all material times, ready and willing 
to go to arbitration. The petitioner company 
has failed to satisfy me that there is no suf- 
ficient reason why the matter should not be 
referred 


' 21. In view of the above matter, I 

think that in the exercise of my discretion 

under Section 34 I shall not allow stay of the 
it or stay of the proceeding. 


22. Only point now remains is whe- 
ther there is any decision of Court which 
compels me to decide the matter otherwise. 


23. Mr. S. B. Mukherjee with Mr. 
Jayanta Mitter and Mr. D. K. Shome appear- 
ing for the petitioner company could not 
place before me any authority which is exactly 
on the point. Mr. Mukherjee cited Union of 
India v. M/s. Hind Galvanizing and Engineer- 
ing Co. Pvt. Ltd., reported in AIR 1973 Cal 
215. This is the latest judgment of the Divi- 
sion Bench of this Court. What happened 
in this case was that a suit was instituted in 
this court against the defendant Union of 
India. The writ of summons was duly served 
upon the Union of India. The suit appeared 
in the Warning list of undefended suit. Then 
it appeared in the peremptory list of the un- 
defended suit. When it appeared in the per- 
emptory list of the undefended suit, the learn- 
ed counsel for the defendant appeared before 
the learned Judge and asked for an adjourn- 
ment. The minutes of the order of the court 
is important: 


“Order dated the 19th March, 1971 Cor. 
K. L. Roy, J. Mr. P. K. Sen prays for ad- 
journment. Mr. Bhaskar Sen for the plain- 
tiff submits. The Cor. adjourned for a fort- 
night. All costs thrown away to be costs in 
the cause, so far as the plaintiff is concerned.” 
The suit again appeared on the list on April 
1, 1971 when the learned counsel for the 
Union of India asked for an adjournment on 
the ground that an application will be made 
under Section 34 of the Arbitration Act. 
Thereafter, such an application was made and 
the same was heard by Salil K. Roy Chou- 
dhuri, J. The learned Judge dismissed that 
application. Against that judgment appeal was 
preferred and the appeal was heard by the 
court of appeal consisting of A. N. Sen and 
T. K. Basu, JJ. The judgment of the court 
of appeal was delivered by T. K. Basu, J. 
The facts of this case, it seems to me are not 
similar to the facts of the instant case. But in 
the judgment of the court of appeal, the learn- 
ed Judges have considered several cases on 
the point. The learned Judges considered the 
case of the Karnani Industrial Bank Ltd. v. 
Satya Niranjan Shaw, reported in 28 Cal WN 
iE (ATR 1924 Cal 789), where it was held 
that a.verbal prayer by defendant’s counsel 
for further time to file written statement in 
reply to Court’s question is “taking a step 
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in the proceedings.” Reference was made to 
AIR 1952 Punj 109, where it was held that 
a defendant against whom a suit has been 
ordered to proceed ex parte is not entitled 
to take any step.in the proceedings unless he 
gets the ex parte order set aside so that he 
can apply for stay under Section 34 of the 
Arbitration Act. Reference was also made to 
AIR 1957 Punj 223 where it was held that 
Where in a suit against the Government, on 
the date filed for appearance of the defend- 
ant, the Government pleader appeared volun- 
tarily without any authority from Government 
to represent it in the case and asked for ad- 
journment for filing a written statement on 
the assumption that in due course he would 
Teceive instruction from the Government it 
cannot be said that the Government, the de- 
fendant, took any 
ings. The learned Judges also referred to 
AIR 1958 Punj 19 where on the first 

rance in the suit the counsel for the defendant 
made a statement.that his client wanted to 
present an application under Section 34 of 
the Arbitration Act and since the relevant 
records have not been received he prayed for 
an adjournment, and the court thereupon 
made an order for filing of the written state- 
ment of the defendant or application under 
Section 34 of the Arbitration Act. It was 
held that the prayer for adjournment in that 
case did not amount to a step in the proceed- 
ings of the suit. After reviewing several 
judgments the court of appeal peace at 
page 220 of the report: 


“It seems to us that this third finding of 
the learned trial judge is really a corollary 
of the first finding that the appellant had 
evinced an unequivocal and unambiguous in- 
tention to proceed with the suit.” 


In my view, the case does not support the 
contention of Mr. S. B. Mukherjee that on 
the facts of this case, I shall stay the suit 
under Section 34 of the Arbitration Act. On 
the other hand, it seems to me that this deci- 
sion goes against the contention of Mr. 
Mukherjee 


24. Mr. Mukherjee, then cited a deci- 
sion by P. C. Mullick, J. reported in AIR 1966 
Cal 315, (Amritraj Kothari v. Golecha Finan- 
ciers). ‘In that case it was held that where 
the defendant appeared by the counsel in the 
suit filed by the plaintiff in breach of arbitra- 
tion agreement and opposed the application for 
extension of injunction and got the 
time extended for filing affidavit in opposition: 
these were steps in the proceedings and hav- 
ing taken these steps, the defendant was 
debarred from getting a stay of the suit. 

25. This case is definitely against the 
contention advanced by Mr. S. B. Mukherjee. 
But the learned counsel said that there was 
an appeal against this decision of P. C. 
Mullick, J. to the court of appeal consisting 
of D. N. Sinha and G. eee JJ. and the 
learned judges differed. D. N. Sinha, J. (as 
ne ae was) hg: with the view taken 

C. : Mullick,- J. But G. K. Mitter, J. 
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he then was) disagreed with the view of Mr. 
Mullick, J. In the judgment, D. N. Sinha, J. 
observed that the matter should be referred 
to a third judge of this Court. Mr. Mukher- 
jee could not say whether the matter was 
actually beard and decided by any learned 
judge as the third Judge and, if so, what is 
the view of the learned third judge. I must 
say that if there is such a judgment by the 
learned third judge, the same is binding upon 
me and I would. have followed the same, but 
since the two learned judges of the court of 
appeal have differed, and the decision of the 
learned third judge has not been p.aced be.ore 
me, I think I am free to express my own 
a in the matter which I have already 
one. 


26. Mr. D. K. De appearing for the 
respondent submitted that in such case I will 
rather follow the reasoning of the learned 
trial judge which is affirmed by one of the 
learned Judges of the court of Appeal In 
any event, i have expressed my own views in 
the matter. 

27. In view of the above matter this 
application is dismissed with costs. The ad 
interim order stands vacated. There will be 
stay of operation of the order for four weeks. 


Application dismissed. 
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Pronte Kumar Mukherjee and others, 
Petitioners v. State of West Rengal and others, 
Respondents. 


C. R. No. 1709(W) of 1969, D/- 19-6-1974. 


(A) West Bengal Agricultural Lands and 
Fisheries (Acquisition and Reseitlement) Act 
(3958), S. 7 — Validity—-Not «uttra vires Art. 
14 of the Constitution. (Constitution of 
India, Art. 14). 


The Act satisfies the dual test of validity 
viz. thet the classification tnade is based on 
an inteligible differentia and that it has a rea- 
ssnable nexus with the object of the Act. The 
Act does not authorise acquisition of any or 
every fishery or other property. It authorises 
acquisition of such fisheries only as are injuri- 
ously affecting production and cultivation in 
agricuitural Ian 
tural lands. Such fisheries if they be classified 
in a separate category for legislation, it can- 
not be said that there is no reasonable basis 
for a separate classification. Tuough the 
Statute does aot prescribe adequate compen- 
sation as in the Land Acquisition Act, yet pur- 
pose of acquisition being limited to preven- 
tion of the yery injury brought about by the 
fisheries themselves, it cannot be said that the 
basis of differentiation bears no reasonable 
relation to the object. There is also the gene- 
ral rule of presumption of constitutionality 
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arising in favour of a Statute, Case law re- 
ferred. (Para 15) 


Cases Referred : Chronological Paras 
AIR 1974 SC 1202 = (1974 1 SCC 628 12 
AIR 1973 SC 689 == (1973) 1 SCC 500 12, 


AIR 1973 Cal 478 = 77 Cal WN 618 12 
AIR 1972 Cal 487 = 76 Cal WN 971 12 
AIR 1965 SC 1017 = (1965) 2 SCA 396 12 
AIR 1964 S5C 416 = 19644 SCR 1002 16 
AIR 1963 SC 268 = 1963-1 SCR 707 14 
AIR 1958 SC 538 = 1959 SCR 279 14, 15 
AIR 195% SC 191 --1955 Cri LJ 374 14 
AIR 1994 SC 75 = 1952 SCR 284 15 
(1926) 27‘ US 200 = 71 L ed 1000 16 


N. C. Chakraborty and Bikas Ch. Mondal, 
for Petitioners; P. K. Sengupta and Amulya 
Mukherjee, for Respondents. 

ORDER :— On August 8, 1964 the Gov- 
ernment of West Bengal issued a notification 
under Section 4 of the West Bengal Agricul- 
tural Lands and Fisheries (Acquisition and 
Resettlement) Act (West Bengal Act XVIII of 
1958) (hereinafter referred to as the said Act) 
declaring its intention to acquire a number 
of plots specified in Schedule ‘D’ to the notl- 
fication measuring in all 248.70 acres. These 
plots constitute a fishery or fisheries Ic _ally 
known as Bantra Beel which exterd over seve- 
ral moujas all within the Police Station 
Baraset, District 24 Parganas. The purpose 
of the acquisition as set out in the notifica- 
tion is as follows: 


“Whereas it appears to the Governor that 
the cultivation anc production of agricultural 
lands in the area described in Schedul ‘A’ 
below is affected injuriously by the establish- 
ment and exis mce of a fishery it is hereby 
declared that for the purpose of protection ` 
of lands described in Schedule ‘A’ and culti- 
vation thereof, the Governor intends tv 
acquire such fishery and all lands described 
in Schedule ‘D’ below.” 

2. According to the petitioners the 
disputed plots constitute tank fisheries known 
as Bantra Beel and in tke finally published 
record of rights prepared under the West 
Pengal Estates Acquisition Act these plots 
have been recorded as Gheri Mach chas. Ac- 
cording to them such fisheries are in exis- 
tence since over half a century and in the 
previns settlement records these plots were 
recorded as Layek` Beel. 


3. The respondents in two affidavits 
filed by them have not denied. that the dis- 
puted plots have been recorded as Gheri Mach 
chas in the R. S. records though it is claimed 
that at one point .of time the fishery was. 
limited to an area of 57.3 acres but it has 
been extended to cover agricultural lands 
measuring 186.17 acres and 5.15 acres con- 
stitute bandh (embankment), Khal (canal) and 
doba (mall ponds). 

4, Circumstances, however, clearly 
establish that the disputed plots set out in 
Schedule ‘D’ to the impagned notification and 
proposed to be acquired constitute fishery and 
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the extension spoken of by the respondents is 
obviously the extension made prior to the 
date of vesting under the provisions of West 
Bengal Estates Acquisition Act as otherwise 
the petitioners could not have been entitled 
in law to retain so much amount of agricul- 
tural lands beyond the ceiling. The disputed 
notification itself establishes that the plots 
sought to be acquired constitute a fishery and 
the position has been further claified by the 
Special Land Acquisition Officer in his state- 
roent in paragraph 3 of his affidavit wherein 
it has been admitted that the proposed acqui- 
sition of the Bantra Beel fishery is one amongst 
the 42 saline water fisheries in the District 
of 24 Parganas which the Government pro- 
pore to acquire for protecting agricultural 
ands. 

5. It is the aforesaid notification and 
the proposed acquisition of fishery which are 
the subject-matter of challenge in this Rule 
obtained on a writ petition. Though the 
notification is of the year 1964 the petitioners 
claim that they had not challenged it earlier 
as an objection was filed on their behalf ob- 
jecting to the proposed. acquisition and the 
said objection was not taken up for hearing 
before May 20, 1969 when the petitioners 
came to understand that.the respondents are 
proceeding to implement and proceed with the 
proposed acquisition. The petitioners are dis- 
puting tne proposed acquisition under the afore- 
said notification on one fundamental objection. 
They claim that if the said Act authorises 
acquisition of fisheries as such on payment of 
jnadequate compensation as provided for in 
Section 7 thereof then the statute should be 
declared void being violative of Article 14 of 
the Constitution. Two important questions 
arise for consideration: in this Rule and they 
are (1) whether and how far the said Act in- 
fringes Article 14 of the Constitution and (2) 
whether the acquisition of a fishery like the 
Cat one comes within the sanction or the 

ct. ; 
6. The Rule is being contested by the 
Tespondents and as pointed out hereinbefore 
two aifidavits have been fled in support of 
their aefence. It is not in dispute by the res- 
pondents that they proposed to acquire the 
disputed plots under the provisions of the 
said Act and in accordance thereof. 

7. Mr. Chakraborty, appearing in sup- 
port of this Rule, has contended that if it be 
held that the provisions of the said Act autho- 
rise acquisition of fisheries as such, then this 
Court should strike down the Act as viola- 
tive of Article 14 of the Constitution. He 
contends that compensation as provided for 
by Section 7 of the Act is much too disadvan- 
tageous and inadequate when compared with 
compensation payable under Section 23 cf the 
Land Acquisition Act, 1894. According to 
him the disputed fisheries could have been 
acquired by the State Government for the 
very same public purpose for. which they are 
now being propesed to be acquired for some 
other public purpose under the provisions of 
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the Land Acquisition Act. It is further sug- 
gested by him that a contiguous fishery could 
similarly be acquired by the State Govern- 
ment for a purpose similar to the one speci- 
fied in the impugned notification or for any 
other public purpose under the provisions of 
the said Land Acquisition Act. Therefore, it 


is claimed an arbitrary choice lies with the- 


Government ito discriminate and acquire 
fisheries under either of the two Acts and 


- thus deprive a particular owner of adequate 


compensation when the acquisition is made 
under the provisions of the said Act as in 
the present case. According to Mr. Chakra- 
borty the provisions of this Act enables the 
State Government to discriminute in the matter 
of acquisition of lands between the similarly 
situated owners. Such an enactment must, 


therefore, be held to be violative of Art. 14. 


of the Constitution. Mr. Chakraborty has 
gone cn to contend that Section 7 is an inse- 
verable part of the-statute and if this provi- 
sion be adjudged to be unconstitutional the 
entire Act must fail and be struck down as 
otherwise there will be no provision for pay- 
ment of any compensation in case of acquisi- 
tion under the said Act. Anticipating a de- 
fence -which may be taken by the respondents 
Mr. Chakraborty has contended that Arti- 
cle 31-A (1) (@) cannot protect this statute 
inasmuch as what is proposed to be acquired 
is not an estate as defined by Article 31-A (2) 
and also because these tank fisheries which 
are retained by the petitioners within the 


- ceiling permitted by the West Bengal Estates 


Acquisition Act cannot be acqu’-ed under a 
law which does not provide for payment of 
market value as compensation. 


8, The learned Government Pleader, 
appearing on behali of the respondents, has 
not disputed the fact that Section 7 of the 
said Act does not provide for payment ‘of 
adequate compensation when compared to the 
compensation provided for by the Land Acqui- 
sition Act nor has he disputed the position 
that Section 7 is an inseverable part of the 
statute so that if that section be struck down 
the entire statute would fail. We has, how- 
ever, coniecnded that the differentiation made 
by the statute under consideration is bascd 
on a reasonable classification and as such is 
not violative of Article 14. As anticipaied by 
k“: Chakraborty, the le.med Government 
Pleader has further raised a dsfence that in 
any event the statute now under consideration 
is well protected ty Article 31-A of the Con- 
stitution and as such cannot be challenged 
as violative of Article 14. 


9. On the controversies thus raised by 
the learned Advocates it would be necessary 
first to consider whether the provisions of 
the said Act are violative of Article 14 or not. 
The other controversial issue, as to. whether 
the statute under consideration can: get the 
protection of Article 31-A, would arise for 
consideration, if and when it is found that 
the provisions of the said Act or any part 
thereof are really violative of Article 14. . 
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10. The preamble of the Act recites 

the Act to be “an Act to provide for the 
acquisition of agricultural land and fisheries 
and resettlement of agricultural lands for cer- 
tain purposes.” The object specified is “where- 
as it is expedient in the public interest to 
provide for the protection of agricultural 
ae the cultivation or production whereof 
is injuriously affected by fisheries and for that 
purpose to provide for acquisition of such 
lands and fisheries and for the resettlement 
of such lands for agricultural purposes.” . Sec- 
tion 4 is in following terms: 

“Section 4. Whenever it appears to the 
State that the cultivation or production of 
agricultural lands in any aréa is affected or 
is likely to be affected injuriously by the esta- 
blishment or existence of any fishery in such 
area or by extension of such fishery by the in- 
clusion of adjoining lands therein or in any 
other manner the State Government may, by 

(Contd on Col. 2) 


(a) for agricultural or other lands— 
(i) for the first five hundred rupees of 
the net average annual income ... 
(ii) for the next five hundred rupees of 
the net average annual income : 
(iii) for the next five hundred rupees of 
the net average annual income 
(iv) for the balance of the net average 
annual income 
(>) for a fishery— 
(i) for the first five thousand rupees of 
the net average annual income 
(ii) for the balance of the net average 
- annual income 


Explanation— Net average annual in- 
come shall mean-—. 


(a) in the case of agricultural land— one 
third of the average value of the pro- 
duce derived or derivable from such 

~ Jand during a period of five years im- 
mediately preceding the date of vesting. 


-(b) in the case of other land, the average 
income, Jess two per cent., of such in- 
come, derived or derivable therefrom 
during a period of five years immediate- 
ly preceding the date of vesting and 


(c) in the case of a fishery, one-third of 
the average income from the fishery 
during a period of five years immedia- 
tely preceding the date of vesting.” 


Section 9 provides for an award of compen- 
tion and Section 10 provides for an appeal. 
Section 11 has a material bearing and it is 
set out hereunder : 


“Section 11.— On acquisition of the fish- 
ery and lands under this Act the State Gov- 
ernment may take such action as it may think 
fit for the reclamation or protection of lands 
affected or likely to be affected by the fishery 
and may thereafter resettle the lands for culti- 
vation on payment of such consideration as 
may be determined by the State Government 
so, however, that such consideration shall not 
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notification in the Official Gazette, declare its 
intenticn to acquire such fishery and all lands 
within the area and the Collector shall cause 
public notice of the substance of such noti- 
fication to be given at convenient places in 
the notified area in such manner as may be 
prescribed.” 

Section 5 provides for filing of an objection 
as- also disposal thereof on a hearing being 
given to the person filing the objection. Sec- 
tion 6 provides for finalisation of the acqui- 
sition as in Section 6 of the Land Acquisition 
Act and also provides for delivery of posses- 
sion. Section 7 (1) enjoins that any fishery 
or land being acquired under Section 6 com- 
pensation is to be paid in the manner pro- 
vided in that section. Section 7 (2), which 
prescribes the manner of determination of 
compensation, is set out hereunder: 

“Section 7 (2)— Compensation payable 
under sub-section (1) shall be determined by 
sone Collector according to the following prin- 
ciples :— 


ten times such income, 
eight times such income. 
four times such income, 


two times such income, _ 
three times such income. 
two times such income. 


exceed the compensation payable for such 
land. under Section 7: 


Provided that any such land as was previ- 


ously cultivated and is fit for cultivation shall 
be resettled with the person who last cultivated 
it, or, if such person is not agreeable to take 
resettlement of the land or cannot be traced, 
with any other person, on the terms and con- 
ditions on which the same was previously 


held by the person who last cultivated it. 


Section 12— The State Government may 
deal with the fishery and any land remaining 
after resettlement referred to in Section 11 in 
such manner as may be prescribed.” 

Section 16 authorises the State Government 
to make rules for the purposes, of this Act. 

ii. It is evident that the Act autho- 
rises acquisition of agricultural lands and 
fisheries within certain well defined limita- 
tions. 

12. Reading Sections 4 and 6 in the 
light of the object of the enactment it is ap- 
parent that the Act authorises acquisition of 
such fisheries as are injuriously affecting pro- 
duction and cultivation of agricultural lands 
and for a limited purpose viz. for the protec- 
tion of the agricultural lands — the cultivation 
or production whereof is injuriously being 
affected by the fisheries. Though the acquisi- 


‘tion is sanctioned within such limits it can- 


not be disputed that in case of such acquisi- 
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tion Compensation payable is neither the mar- 
ket value nor the money equivaient of the 
property acquired. It is, on the other hand, 
a fictional amount to be determined in ac- 
cordance with Section 7 (2). Compensation 
so determined is undoubtedly far less than 
the true value of the property acquired and 
in any event, admittedly is far more disadvan- 
tazgeous than when the compensation is pay- 
able under the Land Acquisition Act of 1894, 
This being the position, Mr. Chakraborty 
. strongly relies on the principles laid down by 
the Supreme Court in several cases following 
their earlier decision in the case of P. V. 
Mudaliar y. The Special Deputy Collector, 
Madras, AIR 1965 SC 1017. Strong reliance 
is placed on the decisions of the Supreme Court 
in the case of Nagpur Improvement Trust v. 
Vithal Rao, 1973-1 SCC 500 = (AIR 1973 
SC 689) and Omprakash v. The State of 
U. P., 1974-1 SCC 628 = (AIR 1974 SC 1202). 
Reliance is also placed on two Bench deci- 
sions of this Court in the cases of State of 
West Bengal v. A. N. Mitter, 77 Cal WN 
618 = (AIR 1973 Cal 478) and Monoranjan 
Routh v. State of West Bengal, 76 Cal WN 
971 = (AIR 1972 Cal 487). 


13. It should, however, be noted that 
the provisions of the statutes under considera- 
tion in the decisions relied on by Mr: 
Chakraborty are materially distinguishable. In 
most of these cases, the Acts under considera- 
tion authorised acquisition of properties for 
the planning or housing schemes but in provid- 
ing for compensation these Acts adopted the 
provisions of the Land Acquisition Act with a 
modification which prejudicially affected the 
quantum of com tion. In none of these 
cases, however, the properties to be acquired 
had been specified by the statute nor did the 
requirement for the acquisition arise due to 
circumstances created by the properties to be 
acquired as in the case contemplated by the 
present statute. Under the provisions of the 
Acts there under consideration it was open 
to the acquiring authority to choose one or 
other properties at their discretion and there 
was no reasonable foundation for differentia- 
tion. Only ground for differentiation which 


could be suggested was the object or purpose - 


of acquisition. But it was held that a differ- 
entiation based on the difference in the pur- 
posa or e Obre Or Ie eeaisition cannot 

said to be based on any reasonable founda- 
tion. To quote the words of Sikri, C. J. in 
the Nagpur royement Trust’s case (1973) 
1 SCC 500 = (ATR 1973 SC 689) (supra): 

- “Can the Legislature says that for a 
hospital land will be acquired at 50 per cent. 
of the market value, for a school at @ per 
cent. of the value and for a Government build- 


ing at 70 per cent. of the market value? All ` 


these objects are public purposes and as far 
as the owner is concerned it does not matter 
to him whether it is one lic purpose or 
the other. Article 14 ers an individual 
right and in order to justify a classification 
there should be something which -justifies a 


P. K. Mukherjee v. 


State of W. B. (A. K. Sen J.) ALR 


different treatment to this individual right. It 
seems to us that ordinarily a classification 
based on the public purpose is not permissible 
under Article 14 for the purpose of determin- 
ng compensation., The position is different 
when the owner of the Land himself is the 


recipient of benefits from an improvement | 


scheme, and the benefit to him is taken -into 
consideration in fixing compensation. Can 
Classification be made on the basis of autho- 
ae acquiring the land? In other words, can 

ifferent principles of compensation be laid if 
the land is acquired for or by an Improvement 
Trust or Municipal Corporation or the Goy- 
ernment? It seems to us that the answer is 
in the negative because as far as the owner 
is concerned it does not matter to him whe- 
ther the land is acquired by one authority or 
the other. | 


It is equally immaterial whether it is one 
Acquisition Act or another Acquisition Act 


4 


under which the land is acquired. If the exis- - 


tence of two Acts could enable the: State to 
give one owner different treatment from an- 
equally situated the owner who is dis- 
criminated against, can claim the protection 
of Article 14.” | 
14, In considering the question whe- 
ther the Statute now under consideration or 
more particularly Section 7 thereof is viola- 
tive of Article 14 or not, one must be con- 
scious of certain well settled principles, Arti- 
cle 14 does not contemplate any abstract prin- 
ciples of equality. It ‘forbids class legislation, 
it does not forbid reasonable classification for 
the purposes of legislation.” It permits classi- 
fication when it is rational and is based on 


_ intelligible differentia and there is reasonable 


nexus between the differéntia and the avowed 
policy and object. Not to come within the 
prohibition of this Act the statute must stand 
the dual test of (1) it being established that the 
Classification made is based on an intelligible 
differentia which distinguishes persons or 
things grouped together from others excluded 
and (2) the basis of differentiation bearing a 
reasonable nexus with the object. Reference 


may be made to cases Budhan v. State of. 


Bihar, AIR 1955 SC 191; Ramkrishna v. 
Tendolkar, AIR 1958 SC 538 and Panduranga 
Rao v. Andhra Pradesh P. S. Commission, 
ATR 1963 SC 268. | 


any or every fishery or other property. It 
authorises acquisition of such fisheries only as 
are injuriously affecting production and culti- 
vation in agricultural lands together with such 


category for legislation, it cannot be said that 
there is no reasonable basis for a separate 
classification. It may be true that for the pur- 
pose of acquisition of such fisheries the Statut 
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does not prescribe adequate compensation as 
in the Land Acquisition Act. But it should 
be remembered that such acquisiticn is not 
for any or every public purpose, - The pur- 
ose of acquisition. sanctioned by the Statute 
is limited to prevention of the very injury 
brought about by the fisheries themselves. 
Therefore if in such circumstances, the legis- 
lature thought it just and groper to differen- 
tiate in the matter of payment of compensa- 
tion, this Court cannot say that the basis of 
differentiation bears no reasonable relation to 
the object. Arter all there is the general rule 
of presumption of constitutionality arising in 
favour of a Statute. It should ordinarily be 
presumed that the legislature understands and 
correctly appreciates the needs of its own 
people and that its discriminations are based 
on adequate grounds. Such presumption in 
this case is further borne out by grounds ap- 
parent on the object and scheme of the Sta- 
tute. Reference may be made to the cases of 
State of West Bengal v. Anwar Ali, 1952 SCR 
284 = (AIR 1952 SC 75) and Ramkrishna vV. 
Tendolkar, AIR 1958 SC 538. Unlike the 
cases relied on by Mr. Chakraborty here the 
ground for the differentiation is not referable 
only to a particular object or purpose of 
acquisition. On the other hand, the ground 
for differentiation is the particular character of 
the property to be acquired with its injurious 
effects on the rural economy which effect itself 
necessitates the acquisition. There is in exis- 
tence ample reasons to justify a different treat- 
ment to the individual rights of owners of 
such fisheries. 


16. On the object and the scheme of 
the Act, the differentiation is made not merely 
on the object of acquisition but because of 
the public harm and injury emanating from 
the subject-matter of ification and intend- 
ed to be prevented. Differential treatment for 
the purpose of legislation founded on such a 
ground is well within the constitutional sanc- 
tion of reasonable classification. In the case 
of Carrie Bruck v. T. H. Bell, (1926) 274 US 
200 = 71 L Ed 1000 the question raised was 
as to whether a Statute providing for steriliza- 
tion of defectives violates the equal protection 
clause of the Federal Constitution of United 
States and it was ruled by the Supreme Court 
that it does not. Delivering the opinion of 
the Court Justice Holmes observed :— 

“We have seen more than once that the 
public welfare may call upon the best citizens 
for their lives. It would be strange if it could 
not call upon those who already sap the 
strength of the State for these lesser sacrifices, 
often not felt to be such by those concerne 
in order to prevent our being swamped with 
incompetence. It is better for all the world, 
if instead of waiting to execute degenerate off- 
spring for crime, or let them starve for their 
imbecility, society can prevent those who are 
manifestly unfit from containing their kind. 
The principle that sustains compulsory vaccina- 
tion is broad enough to cover omitting the 
Fallopian tubes.” 
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Such is also the view of our Supreme Court 
underlying the decision in the case of State 
of U. P. v. Kaushaliya, AIR 1964 SC 416. 
Judged from this point of view, it must be 
held that though the Statute under considera- 
tion differentiates the properties brought with- 
in its pale in the matter of payment of com- 
pensatior, yet such differentiation being based 
on a reasonable classification and having 
rational relation to tbe object sought to be 
achieved by the Statute, must be held not to 
be violative of Article 14. The first point 
raised by Mr. Chakraborty therefore fails and 
is overruled. 


17. The Act for reasons given berein- 
before, being held to be not violative of Arti- 
cle 14, the other controversial issue raised viz. 
as to whether the Act can get the protection 
of Article 31-A (i) (a) or not does not arise 
for consideration. That the Act otherwise 
fulfils the requirement of Article 31 as it 
stands after amendment has not been disputed 
before me. _ 


18. The only question that now re- 
mains for consideration is as to whether a 
fishery like the one under proposed acquisi- 
tion comes within the sanction of the Act. 
In my view, the Act does not authorise acqui- 
sition of any or every fishery. Had it done 
so it would have been clearly discriminatory. - 
It authorises acquisition of only such of the 
fisheries as are themselves injuriously affecting 
the rural economy by adversely affecting culti- 
vation and production. On the face of the 
notification the fishery in question is one 
which is adversely affecting cultivation and pro- 
duction, so that the proposed acquisition is 
well within the sanction of the Statute. Mr. 
Chakraborty, however, contends that it does 
not really do so. Such an issue has first to 
be gone into in the adjudication on the ob- 
jections filed under Section 5 (1) of the Act. 
If the petitioner can substantiate such a case 
on facts, obviously the Act will be of no 
avail to the respondents. But when such an 


.adjudication is yet spending and when the 


acquisition itself has not been finalised, this 
Court cannot go into such an issue and pre- 
judge things. I must therefore hold that the 
second question raised is yet premature. 


19. On the conclusions as above, this 
application fails and the Rule. is discharged. 


20. There will in the circumstances be 
no order as to costs, 


21. . All the interim orders are vacated. 


22. Let the operation of this order re- 
Tya for a period of three weeks from 
te, 


Ordered accordingly. 
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Burdwan Zilla Motor Mazdoor Mandali 
Cc-operative Society Ltd. and others, Peti- 
tioners v. The Regional Transport Authority, 
Burdwan and others, Respondents. 

C. R. No. 731(W) of 1970, D/- 17-5-1974. 
(A) Motor Vehicles Act (1939), S. 47 — 
Bengal Motor Vehicle Rules. (1940), R. 55-A 
— Stage Carriage permit—Number of permits 
ae to be determined before inviting applica- 
ons. 


In the matter of issuance of stage carriage 
permits the R. T. A. has to fix the maximum 
number of permits to be issued before it can 
entertain and consider applications for the 
grant of- permits and the objections and re- 
presentations against them. Apart from the 
above reservation there is no other restriction 
imposed on a R. T. A. under the Act. If the 
basic and essential requirements of law are 
complied with and no ee is caused to 
any party, there should be no scope for raising 
any dispute in regard to the procedure im- 
pugned in this mule. 


Held on facts that, no illegality was com- 
mitted by the R. T. A. in declaring the vacan- 
cies in each route to five in variation of the 
earlier declaration and after receipt of applica- 
tions on that basis but before the applications 
were taken up for consideration. AIR 1963 
SC 64; ATR 1969 SC 1130; AIR 
1542; C. A. No. 95-of 1965, D/- 27-10-1967 
(SC) and C. R. No. 2260(W) of: 1967, D/- 
23-6-1971 (Cal), Followed. (Paras 13, 14) 


(B) Motor Vehicles Act (1939), S. Q 
— Bengal Motor Vehicles Rules (1940), R. 


— Provisions we mandatory. ATR 1964 Mee 


26; AIR 1964 Cal 442, Rel. on. 


(Paras 16, 17) 

Cases pate Chronological Paras 
(1971) C. R. No. 2260(W) of 1967, DJ- 23-6- 
1971 (Cal 13 


) 

AIR 1970 SC 1542 = (1971) 1 SCR 474 il 
AIR 1969 SC 1130 = (1969) 3 SCR 730 1i 
(1967) C. A. No. 95 of 1965, D/- 27-10-1967 

(SC) = (1967) 2 SCWR 857 11 
AIR 1964 Cal 442 16 
AIR 1964 Mys 26 16 
AIR 1963 SC 64 = (1963) 3 SCR 523 16 


Balai Chandra Roy, for Petitioners; Sushil 
Kumar Banerjee, for Nos. 1 and 2; Chandidas 
Roy Choudhury, for No. 3. S. K. Roy Chou- 
dhury and Anil Chandra Sen, for Nos. 4, 5 
and 6. Premangshu Chatterjee and Nirmal 
Chandra Choudhury, for No. 9. Asish Kumar 
Sanyal for No. 11, for Respondents. 

ORDER :—— This is an application under 
Article 226° (1) of the Constitution praying 
inter alia for a writ in nature of manda- 
mus directing the respondents to forbear from 
giving effect to notices dated June 27, 
1969 and August 22, 1969 inviting ap- 
plications for grant (of) stage carriage 
permits and also to resolution adopted 
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by the Regional Transport Authority, Burdwan 
on September 30, 1969 in furtherance: thereof 
granting permits. There was a prayer also 
for a writ in the rature of certiorari for quash- 
ing the same. It is to be mentioned that 


though the prayers were expressed generally 


against all the routes referred to in the notices 
this rule is confined to routes Burdwan to 


Nasigram and Burdwan to Matedanga and. 


the injunction, which was granted at the time 
the rule was issued is in force in respect of 
the said routes only. 

2. The petitioners’ case is that the 
petitioners Nos. 1 and 2 ply a bus under tem- 
porary permits since -1967 on. the route Burd- 


‘wan to Matedanga. The petitioner No. 3 also 


ig plying a bus since 1964 under temporary 
permits in Burdwan Nasigram (via Bhatar) 
route. A notification was published on Septem- 
ber 27, 1968 in local newspaper ‘Damodar’ 
inviting applications for grant of permanent 
Stage carriage permits on 11 different routes, 
and it was stated therein that three permits 
were to be granted to the said Burdwan 
Nasigram route and the last date for receiv- 

ing applications was November 1, 1968. An- 
other similar notice was published on October 
18, 1968 in ‘Damodar’ inviting applications 
for grant of permanent stage carriage per- 
mits on 41 different routes and it was stated 
therein that two permits would be granted to 
Burdwan Matedanga route and the last date 
for receiving applications was November 25, 
~1968. It may be mentioned here that the 
petitioners Nos. 4 and 5 were making griev- 
ance in respect of another route but it has 
been submitted at the hearing that they are 
no longer interested in this litigation. 


3. In the issue of Damodar of July 
4, 1969, another notice dated June 27, 1969 
was published inviting further applications for 
gramt (of) permanent stage carriage permits in 
sixty-two routes. Both the above routes were 
included in the said notification as serials 16 
and 44-and the number of permits in respect 
of both routes was raised to five. It was 
stated therein that those who had already ap- 
plied were not required (to) apply again as 
their applications would be considered with 
new applications. 

4. The petitioners contend that the 
issue of notice dated June 27, 1969 violated 
Rule 55-A of the Bengal Motor Vehicle; Rules, 
1940 and also Section 57 (2) of the Motor 
Vehicles Act, 1939, as it was not competent 
for the Regional Transport Authority, 
Burdwan (hereinafter referred to as R. T. A.) 
to issue such notice after the published ‘date 
for receiving applications. Another notice was 


‘published on August 29, 1969 in local news- 


paper ‘Sarboday’ of Memorandum 3969(12) 
M. V. of August 22, 1969 stating that objec- 
tions and representations to the applications 
for grant of permits would be received on or 
before S tember 27, 1969. In the said ‘notice 
neither applications nor the substance 
thereof were published. The petitioners were 
not allowed to inspect the applications and 
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thereby they were deprived of their-right under 
Section 47 read with Rules Nos. 57 and 55-A.. 

5. The petitioners came to know, -on 
obtaining a copy of the resolution passed by 
the R. T. A. on September 30, 1969, that each 
of the respondents Nos. 4 to 8 were selected 
for grant of permanem stage carriage permits 
on Burdwan Matedanga route while each of 
the respondents Nos. 9 to 13 were selected for 
grant Of permanent stage carriage permits on 
Burdwan Nasigram route. The petitioners in 
the circumstances moved this Court praying 
for writs mentioned above. It may be men- 
tioned that in the original petition the resolu- 
tion of the R. T. A. granting permits was not 
challenged. The petitioners by an amendment 
brought in the above referred resolution under 
challenge. in this rule and consequential 
amendments were also made in regard to the 
reliefs claimed. i 


6. The rule was opposed amongst 
others by the R. T. A. and its Secretary, res- 
pondents Nos, 1 and 2 who filed an affidavit- 
in-opposition denying the allegations and dis- 

uting the contentions made in the petition. 
t was stated that further applications for 
i its on the two routes were invited on 
asis of resolution of the R. T. A. dated May 
19, 1969 and no provisions of Section 57 (2) 
. of the M. V. Act or Rule 55-A of the B. M. V. 
Rules were contravened and on the contrary 
Rule 57 (b) was fully complied with. In the 
notice inviting objection and representations, 
total number of applications received in each 
toute, number of permits in each route, place 
where particulars would be available for ins- 
pection, date for receipt of representations, 
date, time and place for consideration of ap- 
plications and representations by the R. Y. A. 
— all were notified in newspaper ‘Khola- 
katha’ of Burdwan on August 22, 1968, in 
“Pallibashi” of Kalna on August 27. 1968 and 
in ‘Sarvoday’ of Katwa on August 29, 1968, 
the last day of receiving representation being 
September 27, 1969. It was denied that the 
petitioner were not given opportunity to ins- 
pect the applications for its. It was fur- 
ther stated that the applications of the peti- 
tioners Nos. 1, 2 and 3 were considered by the 
R. T. A. but on grounds referred to in the 
relative resolution of the R. T. A. passed on 
September 30, 1969, permits were not ted 
to them. It was submitted that the petitioners 
Nos. 1 to 3, having filed applications for per- 
mits could not contend that Section 47 of the 
Act or Rule 55-A was not complied with. 
Further not having filed any representations 
under Section 57 and Rule 57, they were pre- 
cluded from raising objection at this stage. 
For these reasons it was submitted that the 
rule should be discharged. While respondents 
Nos. 4, 5 and 6 filed an affidavit-in-opposition 
on above lines some other respondents also 
opposed the Rule but did not file any affidavit- 
in-opposition. 

7. The learned Advocates for the res- 
pondents took preliminary objection against 
the maintainability of the petition itself. It 
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Authority (Datta J.) [Prs. 4-10] Cal. 281 
was submitted that there was misjoinder of 


causes of acion. The petitioners Nos. 1 and 2 


were interested in the permits in Burdwan 
Metadanga route granted to each of the res- 
pondents Nos. 4 to 8 and the said parties had 
no interest in the other routes. Similarly the 
petitioner No. 3 was interested in Burdwan 
Nasigram route, the permit in respect whereof 
WAS. to each of the respondents Nos. 
9 to 13, and they were interested in no other 
route, Further while the petitioners challeng- 
ed only one resolution granting permit in 
Burdwan Matedanga route, copy of the re- 
solution of R. T. A. being annexed to the 
petition, the other resolution granting permit 
to the other route was not annexed, and the 
same was thus outside the challenge. Without 
challenging the resolution granting permits in 
Burdwan Nasigram route which is not before 
the Court, the petitioners were not entitled to 
challenge the grant of permits in the said 
route. 


8. It appears from the petition and 
the affidavits-in-opposition that the petitioners 
were challenging the further declaration of 
additional permits in the two routes by the 
R. T. A. without disposing of the earlier ap- 
plications received for the declared vacancies 
in each of the routes. Their other objection 
‘was that entire procedure laid down in Sec- 
tion 57 (2) and Rule 55-A should have been 
followed de novo after declaration of the total 
five vacancies in each route, and the maximum 
limit could not be raised in the way done by 
the R. T. A. 


9. These questions, it has been con- 
tended by Mr. Balai Chandra Roy, learned 
Advocate for petitioners, are. really common 

ons of fact and law on the actions of 
e R. T. A. requiring adjudication by the 
Court and I consider them to be so. In the 
facts of the case noted above, I do not think 
that there is any fatal defect in the application 
on this point. Further if these contentions 
about further declaration of vacancy prevail, 
the resolutions granting permits would fall 
automatically, as also contended: by Mr. Roy: 
For these reasons I overrule the preliminary 
objections and proceed to consider the applica- 
tion on merit, on which the parties have made 
their respective submissions. 


10... Section 47 (1) provides for the pro- 
cedure of the Regional Transport Authority in 


. considering application for stage carriage per- 


mit. It lays down that in considering such 

lication the R. T. A. will take into con- 
sideration the matters enumerated therein — 
namely interest of public generally, advantages 
to the public arising from the service to be 
provided, adequacy of passenger transport 
operating or likely to operate in near future 
in the route or area, benefit to particular 
locality, operation of other transport service 
by the applicant, conditions of road in the 
proposed route or area. The R. T. A. will 
also consider representations made by persons 
providing transport facilities along or near the 
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proposed route or their associations recognised 
by State Government or by local authority or 
police having jurisdiction on any part of the 
route. 

Section 47 (3) provides: 

“(3) A Regional Transport Authority 
may, having regard to the matters mentioned 
in sub-section (1), limit the number of stage 
carriages generally or of any specified type 
for which stage carriage permits may be grant- 
ed in the region or on any specified area or 
any specified route within the region.” 


11. This sub-section came for Court's 
interpretation in various decisions. . In Abdul 
Mateen v. Ram Kailash Pandey, AIR 1963 
SC 64 it was beld: . 

ANET though it is true that the Regional 
Transport Authority can revise the general 
order passed by it under Section 47 (3), that 
revision is a separate power in the authority 
and not a power arising when it is dealing 
with individual permits.” 


In R. Obliswami Naidu v. Additional State 
Transport Appellate Tribunal Madras, AIR 
1969 SC 1130, it was observed : 


“On an examination of the relevant po 
visions of the Act and the purpose be 
Sections 47 and 57, we are convinced that 
before granting a stage carriage permit two 
independent steps have to be taken. Firstly 
there suould be determination by the R. T. A. 
under Section 47 (3), of the mumber of stage 
carriages for which stage carriage permits 
may be granted in that route. Thereafter ap- 
plications for stage carriage permits in that 
route should be entertained.” 


In Md. Ibrahim v. State Transport Ap- 
pellate Authority, Madras, AIR 1970 SC 1542, 
it was held that the R. T. A. is not obliged 
to hear operators while exercising jurisdiction 
under Section 47 (3) in fixing the limit of 
ma of stage permits. It was further held 
that : 

a E N the determination of limit of 
number of permits is to be made before the 
grant of permits. That is why Section 48 of 
the Act is prefaced with the words ‘subject 
to the provisions of Section 47 of the Act’ 
The Court quoted with. approval the follow- 
ing observations of the Suprem Court in 
Jaya Ram Motor Service v. S. Rajarathinam 
Civil Appeal No. 95 of 1965 dated 27-10- 


1 967 (SO). 

TAA is therefore clear that the 
authority has i to fix the limit and after 
having done so to consider the application 
or the representations in connection ith 
in accordance with the procedure laid down 
in Section 57 of the Act.” 

12. The position emanating from the 
above decision, in short, is that the R. T. A. 
has to fix the maximum number of permits 
to be granted before it can entertain and con- 
sider the applications for grant of permits and 
the objections and representation against them. 
In the case before us, the number of permits 
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to be granted in Burdwan Nasigram route was 
fixed to three as per the notification of the 
R. T. A. published on September 27, 1968, 
inviting applications and the tast date for 
filing representation was November 1, 1968. 
In respect of Burdwan Matedanga route, the 
number of permits to be granted as per 
R. T. A. notification published on October 18, 
1968 inviting applications for permits was 
two. 

Thereafter before the applications. were 
considered, the R. T. A. passed further resolu- 
tion on May 19, 1969 increasing the number 
of the permits to be granted to two in 
Burdwan Nasigram route and to three in 
Burdwan Metadanga route, so that in both 
routes the permits to be granted were redeter- 
mined as five. The R. T. A. also passed the 
following resolution on that date: 


“Further APD eiom be invited on all 
the routes for which permanent vacancies were 
declared and applications were received earlier 
but no permit has yet been granted. Those 
who have already applied need not apply 
again as their applications will be duly con- 
sidered along with all new applications.” 

As already noted, notifications were duly 
published inviting applications for grant of 
five permits for each ronte, under Memo No. 
2785(16) M. V. dated June 27, 1969. An- 
other notification was published under Memo 
No. 3969(12) M. V. dated August 22, 1969 
inviting objections and representations to the 
grant of permits, fixing the time limit there- 
for to September 27, 1969. The R. T. A. 
thereafter considered the applications for 
grant of permits at its meeting held on Septem- 
ber 30, 1969 when permits were 
granted to the respondents noted above in 
the aforesaid routes. 

13. Mr. Roy contended that the pro- 
cedure adopted by the R. T. A. is ‘not war- 
ranted by the Motor Vehicles Act and the 
Bengal Rules made thereunder. The R. T. A. 
should have disposed of the applications filed 
in response to prior notice under R. 55-A 
before fresh declaration for stage carriage 
permits could be made. Reliance was placed 
on the decision of P. K. Banerjee, 
J. in C. R. No. 2260(W) of 1967 (decided on 
23-6-1971 (Cal) ). In the said decision the re- 
solution for a fresh notification directed to 
be issued by the R. T. A. to attract more 
candidates with the reservation that candi- 
dates who had already filed applications were 
not to apply, was quashed. It was held that 
it was incumbent on the R. T. A. to dispose 
of the applications already filed under Sec- 
tion 57 and fresh publicity was not a valid 
ground in accordance with Rule 55-A or Sec- 
tion 47. These contentions have been dis- 
puted by the respondents and it is further 
urged that the above decision has no applica- 
tion to the facts of the present case, 

14. The Supreme Court decisions re- 
ferred to above lay down the only limitation 
tbat the R. T. A. must declare the vacancies 
before it embarks upon a consideration of 
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the applications and the representations 
against them, and only after having done 80 
it will consider the applications and represen- 
tations against them in accordance with the 
procedure laid down in Section 57 of the Act. 
Apart from the above reservation there is 
no other restriction imposed on, a R. T. A. 
under the Act as interpreted by the Supreme 
Court. That being the position, if the basic 
and essential requirements. of law as noted 
above are complied with and no prejudice is 
caused to any party, there should be no scope 
for raising any dispute in regard to the pro- 
cedure impugned in this rule. The basic and 
ntial requirement under the Act and the 









and representations and objections against 
them. That has been substantially complied 
ith in the case before us and it is not es- 
tablished that any prejudice thereby had been 
or could have been caused to any party. It 
- cannot also be disputed that in public interest 
the R. T. A. declared further vacancies in the 
oute and it is also in such interest that the 
best candidates should be selected for grant 
of permits. Subject to the limitations noted 
above, the provisions of the Act and the 
es should not be applied with formality 
d rigidity which even have no legal basis. I 
am accordingly unable to accept, on the autho- 
rity of the decisions of the Supreme Court 
cited above, the contentions made on behalf 
of the petitioners. I further hold that no 
illegality was. committed by the R. T. A. in 
declaring the vacancies in each route to five 
in variation of the earlier declaration and 
after receipt of applications on that basis but 
before the applications were taken up for 
consideration. 


15. Mr. Roy has next contended that 
there was a total non-compliance of the pro- 
visions of Section 57 (3) of the Act and R. 57. 
Section 57 (3) provides that the lications 
for prant of permits shall be available for 
inspection at the office of the R. T. A. who 
shall also publish the application or substance 
thereof in prescribed manner with a notice 
of the date before which representations in 
connection therewith may be submitted and 
also of the date when such application or 

ntation shall be consi Rule 57 (b) 
of the Bengal Motor Vehicle Rules provides 
that it will be sufficient compliance of the 
provisions of Section 57 (3) if the substance 
and particulars of the application for permits 
are posted in the official notice board of the 
R. T. A. It further provides that in case of 
applications for permits for stage carriages, 
a notice shall further be published in a news- 
paper or newspapers of standing in the region, 
specifying the total number of applications re- 
ceived, place where their particulars may be 
available for inspection, date, time and place 
on which and at which applications and re- 
presentations will be considered. - 
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16. As to the latter requirement, as it 
appears from annexure ‘D’ to the petition, the 
Memo No. 3969(12) M. V. dated Burdwan 
August 22, 1969 in clear and express terms 
sets out the requisite particulars as required. 
Mr. Roy however contended that neither the 
applications received nor the substance thereof 
were posted at the office of the R. T. A. and 
as such the above memorandum and all fur- 
ther actions taken by R. T. A. in respect 
of the above two routes should be quashed. 
Mr. Roy relied on the decision in United 
Transport Authority Mangalore v. Regional 
Transport Authority, AIR 1964 Mys 26 where 
it was held that the provisions of Section 57 
are mandatory and cannot be contravened by 
the Regional Transport Authority. Reliance 
was also placed on the decision in Sudhir 
Kumar Sadhu v. Regional ort Autho- 
rity, Burdwan, AIR 1964 Cal 442 in which 
it was held that extension of existing route 
in the permits comes within Section 57 (8) 
and application therefor has to be treated 
as an application for issuing a new permit 
requiring compliance of sub-sections (2) and 
(3) 57. For non-compliance of the 





8 
of S. 
above provisions, the order of the R. T. A. 
for extended route was quashed. 

17. There is considerable force in the 
contention raised by Mr. Roy and non-com- 
ae of the provisions of Section 57 may 

fatal in appropriate cases. In the present 
case, non-compliance of provisions of Sec- 
tion 57 (3) and Rule 57 (3) on account of 
non-publication of the applications or the 
substance thereof in the notice board of the 
R.T.A. has been taken as one of grounds of -` 
attack (ground V) as a submission, but there 
(is) no averment in the petition stating that 
such was in fact the position in respect of 
the applications considered by the R. T. A. 
On the contrary, no objection was taken at 
the appropriate stage, and more, the peti- 
tioners allowed the applications to be con- 
sidered by the R. T. A. wihout any objection. 
In -absence of any averment in the petition to 
that effect that neither the applications nor 
the substance thereof were posted in the notice 
board of the R. T. A., which is an averment 


‘on fact, and in the circumstances attending 


it is not possible to consider the itioners’ 
objection on this score. ee 
18. The allegations that the petitioners 
were not allowed to inspect the applications 
though they wanted to do so, have been denied 
in the affidavit-in-opposition on behalf of the 
R. T. A. There is no contemporaneous pro- 
test to the R. T. A. about the same by the 
petitioners which would be expected in normal 
course of human conduct, and accordingly on 
affidavits it is not possible to decide such dis- 
puted question of fact. 
_ 19. For all these reasons, the applica- 
tion fails and the rule is discharged without 


however any order as to costs. All interim 
orders are vacated. 


Mr. Roy appearing for the petitioners 
prays for stay of operation of this order. Let 
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the operation of the order be stayed for four 
weeks from date. , 
Rule discharged. 
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The Pench Valley Coal Co., Ltd., Appli- 
cant v. The Indian Cable Co., Ltd., Respond- 
ent. 

Award Case No. 57 of 1974, D/- 17-5- 
1974. g 
(A) Arbitration Act (1946), -S. 34 — Ap- 
plication under S. 34 for stay of a suit under 
O. 37, Civil P. C. must fulfil limitation for 
leave to defend under O. 37, R. 3 — Applica- 
tion under S. 34 made on 12-3-1974 — Suit 
filed on 5-2-1974 — Application dismissed as 
belated — (Civil P. C. (1908), 0. 37, R. 3). 

. l (Para 3) 

(B) Arbitration Act (1940), S. 34 — Suit 
based on certain hundies drawn and accepted 
by applicant in respect of goods delivered to 
him — Application onder S. 34 for stay of 
suit — Maintainability. 

A suit was filed against the applicant de- 
fendant for certain amount under Order 37, 
Civil P. C. The claim was ‘based on certain 


hundies drawn and accepted by applicant in . 


respect of certain goods delivered against 
Challans by plaintiff. The goods were deli- 
vered under certain contracts containing arbi- 
tration clauses. The applicant filed an ap- 
plication -under Section 34 of the Arbitration 
Act for stay of suit. The contention of the 
applicant was that the goods delivered were 
defective and were not delivered in time and 
as such the discharge of obligation for pay- 
ment was made wrongfully and was liable to 
be refunded. Held that the arbitration clauses 
are wide enough to include a dispute arising 
in respect of a discharge of the obligation for 
payment and the application is maintainable. 
AIR 1954 SC 429 and AIR 1965 SC 1679, Dis- 
tinguished. (Para 1) 


C) Arbitration Act (1940), S. 34 — Ap- 


( 
plication for stay of suit — Mere omission 
to raise dispute before suit is not a ground 
for refusing stay. AIR 1948 Cal 230, Rel. on; 
AIR 1967 Cal 372, Distinguished. (Para 2) 
Gases Referred : 
AIR 1967 Cal 372 
AIR 1965 SC 1679 = (1965) 3 SCR 103 1 
AIR 1954 SC 429 = (1955) 1 SCR 185 1 
AIR 1948 Cal 230 = 52 Cal WN 288 2 
ORDER :— This is an application under 
Section 34 of the Arbitration Act, 1940. The 
` application relates to a suit filed under O. 37 
of the Code of Civil Procedure. In the suit 
the plaintiff has claimed a decree for Rupees 
1,07,604.64 P. against the applicant. The claim 
is based on certain hundies drawn and ac- 
cepted by the applicant in respect of certain 
goods delivered against the challans by the 
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plaintiff. That the hundies were drawn and 
accepted in discharge of delivery of the goods 
is apparent from the hundies — negotiable in- 
struments — themselves which are annexed to 
the plaint. The suit was filed on the 5th 
February, 1974, and this application was made 
under Section 34 of the Arbitration Act, 1940, 
on the 12th March, 1974. It is the case of 
ee licant that the goods which were deli- 
vi 
tive and damaged and there was also failure 
to deliver the goods in time as a consequence 
whereof the applicant had suffered damages 
and in respect of which the applicant is en- 
titled to claim the damages. e goods were 
delivered under certain contracts and: that posi- 
tion is undisputed. These written contracts 
aa arbitration clauses to the following 
effect :— 


“If any dispute or differences shall arise 
between the buyer and the seller concerning 
this order it shall be referred to arbitration 
in Calcutta under the rules of the Tribunal 
of Arbitration of the Indian -Chamber of 
Commerce in Calcutta and any award or 
awards made shall be final and binding on 
both the parties.” 
It is the case of the applicant that as the suit 
related to the hundies which were given in 
discharge of the obligations for payment im 
respect of delivery of the goods and as there 


_were disputes as to the quality and time for 


delivery of the goods, the disputes that the 


applicant was raising were covered by -the . 


arbitration agreements and as such the suit 
under Order 37 filed by the respondent/plain- 
tiff should be stayed. The first question that 
requires consideration in this case, is, whe- 
ther the suit is in respect of the matter agreed 
to be referred to arbitration under the clauses 
of the contracts mentioned hereinbefore. Coun- 
sel for the respondent contended that the suit 
was only a suit on the negotiable instruments 
and his client had accepted the negotiable in- 
struments, namely, the hundies in this case 
in discharge of right to get payment and 
his cause of action was based on the said 
negotiable instruments and as such the arbi- 
tration clauses did not cover or did not con- 
template any dispute in respect of the suit 
filed by the plaintiff on the negotiable instru- 
ments given in discharge of the boliga- 
tion for payment. In support of this 
argument counsel for the respondent drew 
my attention to the decision of the 
Supreme Court in case of Commr. of Income- 
tax, Bombay South, Bombay v. Ogale Glass 
Works Ltd., AIR 1954 SC 429 where the 
Supreme Court observed that when it was 
said that a payment by negotiable instrument 
was a conditional payment, what was meant 
was that such pyment was subject to a con- 
dition subsequent that if the negotiable instru- 
ment was dishonoured on presentation, the 
creditor might consider it as waste paper and 
resort to his original demand. In my opinion 
the proposition that negotiable instrument gives 
a cause of action independent as such and of 


y the plaintiff-respondent were- defec- . 


qN. 
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original consideration cannot be disputed, but 


that proposition, in my opinion, has no rele- 


vance in determining the present controversy 
before me. Reliance was also placed on the 
decision of the Supreme Court in the case of 
Ramlal Onkarmal Firm: v. Mohanlal Jogani 
Rice & Atta Mills, AIR 1965 SC 1679 and on 
the observations at pages 1681 and 1682 of 
the report. This case in my opinion held the 
similar proposition and is not quite germane 
Looking at 








there h 
or payment by the negotiable: instrament and 
acceptance thereafter by the buyer if dis- 
pute is raised regarding the delivery of the 
goods, in respect of which the negotiable in- 
struments were given then in view of the 
amplitude of the arbitration clauses such dis- 
putes are covered by the arbitration agree- 
ments. Therefore, in this case when the ap. 
plicant/defendant is contending that the goo 

delivered were defective and were not in time 
and as such the discharge of obligation for 
in this case was made wrongfully 


parties and in that view of the matter I am 
of the opinion that it should be held that the 
disputes are covered by the arbitration agree- 
ments. l 


2. It was, secondly, contended that in 
order to be entitled to a stay under Section 34 
not only should there be an arbitration agree- 
ment properly entered into by the party to 
the legal proceeding, but the party seeking or 
asking for a stay must have to do all things 
necessary to go in for arbitration at all mate- 
rial times. It was urged that prior to the 
institution: of the suit there was no dispute 
raised by the applicant/defendant regarding 

.the suit or regarding the contract or payment 
or discharge, and it was for the first time that 
afier the suit bed been filed that this alleged 
dispute had been soughi to be raised in the 
manner proposed to be done. Reliance was 
placed in this connection on the decision of 
this Court in the case of Shalimar Paints v. 
Om Prokash, AIR 1967 Cal 372, and the ob- 
servations of A. N. Sen, J. appearing at pages 
375 and 376 of the ox dias In that case the 
learned Judge found t the party in ques- 
tion had not evinced indication of readiness 
or willingness to come in for arbitration. 
‘There in reply to the notice of demand in the 
correspondence that preceded the institution 
of the suit, there was no indication that the 
disputes were covered by the arbitration clauses, 
In that view of the matter the learned Judge 
found-in the facts and circumstances of the 
case that though there was arbitration agree- 
ment in respect of the subject-matter of dis- 
pute, the applicant was not entitled to a stay. 
In the instant case, it is true that there is no 


Order 37 of the Code, 


* 
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letter or indication of any dispute having been 
raised prior to the institution of the suit. It 
is also true that before the institution of the 
suit there is no letter or claim from the áp- 
plicant/defendant raising any question of con- 
troversy about the delivery of the goods or 
quality of the goods, yet it has to be borne 
in mind that the plaintiff/respondent also did 
not send any letter. of formal demand. There 
was no occasion for the applicant to raise 
any dispute prior to the institution of the suit. 
As a matter of fact, it is not necessary that 
dispute should be raised before the institution 
of the suit. In this connection, reliance may 
be placed on a decision of this Court in the 
case of Governor-General in Council v. As- 


.sociated Live-Stock Farm (India) Ltd., AIR 


1948 Cal 230. Therefore, in the aforesaid 
view of the matter, I am also umable to ac- 
cept this objection on behalf the respondent 
in this case. i 
There is, however, another aspect 
of the matter and which in my opinion is deci- 
sive in this case. As mentioned hereinbefore 
this is a suit under Order 37 of the Code of 
Civil Procedure. Under Rule 3, Order 37 of 
the Code of Civil Procedure, the applicant is 
not entitled to defend the snit unless leave is 
obtained upon application made within 10 
days from the service of writ of summons. 
This application is belated from that point of 
view. This is an application for stay and 
indeed one of the conditions for application 
for stay is that no step should be taken in 
the suit. . But in my view the harmonious way 
of looking at provisions like these in Tespect 
of stay under Order 37 where controversy or 
dispute arises and if an application for stay 
has to be made under Section 34 of the Arbi- 
tration Act, is to hold that the application 
must also be made as contemplated by Rule 3, 
Order 37 of the Code of Civil Procedure. 
Otherwise, this will be a method to defeat the 
provisions of Order 37. The only harmonious 
way to look at these parallel provisions of 
the Arbitration. Act and the Code of Civil 
Procedure is to see that in an application 
covering Section 34 where there is scope of 
pouon for stay, that’ must also fulfil fur- 
er limitation for leave to defend under 
, ; Viewed from that posi- 
tion, this application is belateu and therefore 
fails and accordingly is dismissed, - 
4 Costs of this application will be 
cost in the suit. = 
5. Observations of mine, however, will 
not in any way prejudice the rights of the 
applicant in any application made or to be 
made for leave to defend. 


.6. Interim order,. if any, is vacated 
but this will continue for a period of ten 


days. 


Application dismissed. 
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Baijnath Agarwal, Appellant v. Ram 
Kumar Agarwalla and others, Respondents, 
Suit No. 1666 of 1968, D/- 6-3-1974. 


(A) Negotiable Instruments Act (1881), 
§. 39 — Notice of dishonour — How to be 
pleaded — Instead of pleading that notice of 
dishonour was given to drawer, it is stated 
that drawer had knowledge of dishonour by 
non-p: ment —- Averment complies with re- 
quirements of statute. 

The purpose of notice is to make a per- 
son aware of a fact. In that view of the 
mc=‘ter the difference in the expressions seems 
to be of little consequence. A suit certainly 
should not fail or be defeated bv such na-row 
technicalities. The plaintiff should not be 
prejudiced merely because the facts are imper- 
fectly stated in some respects. (1956) i All 
TR 1 at p. 10 and (1852) 138 ER 776, Rel. 
on. (Para: 9) 

(B) Civil P. C. (1908), O. 2, R. 2 — Sulit 
for recovery of money advanced — Defend- 
ant drawing a hundi in favour of plaintiff and 
executing a mo.tgage to create farther security 
— Suit on basis of hundi is enforceable even 
without exhausting security In shape of mort- 
gage. 

The defendant chose to create an inde- 
pendent liability by entering into a separate 
transa.lion and executed a hundi. It is not 
therefore, possible to accept the contention 
that the plaintif cannot sue on hundi or even 
on the, original consideration. (1903) ILR 
26 Mad 526, Distinguished; AIR 1953 Cal 


286 Cal. 


208, Rel on. (Para 13) 
Cases Referred : Chronological Paras 
(1956) 1 All ER 1 = (1956) 2 WLR 311 9 
AIR 1953 Cal 208 = 90 Cal LJ 123 12 
AIR 1951 Cal 466 = 84 Cal LJ 33 9 


AIR 1929 Lah 577 = 31 Pun LR 794 9 
(1903) ILR 30 Cal 977 = 7 Cal WN 378 9 
(1903) ILR 26 Mad 526 = 13 Mad Ee 
a 
(1852) 138 ER 776 = 11 CB 1011 14 
(1839) 151 ER 177 = 5M & W 418 8 


JUDGMENT :— This is a suit for leave 
under Order 2, Rule 2; a decree for Rupees 
88,362.50 interim and further interest and 
costs. The plaintiff’s case, as ıt appears from 
the plaint, is that on or about the 7th of May, 
1965 the plaintiff lent and advanced to the 
defendant No. 1 for the purpose of his busi- 
ness a sum of Rs. 75,000/- at 113A, Monohar- 
das Chowk, Calcutta, payable 60 days from 
the date. The defendant No. 1, Ram Kumar 
Agarwal, on the same day made and drew a 
Hundi in favour of the plaintiff upon the 
defendant No. 2 for the said sum payable 60 
days from the said date. The defendant No. 2 
duly accepted the same. To create a further 
security for the due payment of the said sum 
the defendant No. 1 deposited certain title 
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deeds with the plaintiff. On maturity the 
Hundi was presented to the defendant No. 2 
for payment but the same was dishonoured 
by non-payment to the knowledge of the de- 
fendait No. 1. The plaintiff claims interest 
at the rate of 6 per cent. per anrum from 
the 6th July, 1965 upto 24th June, 1968. The 
total claim amounting to Rs. 88,362.50. 


2. Written statements were filed on 
behalf of both the defendants. The defend- 
ant No. {s case is that the defendant had 
dealings and transactions with the plaint'ff in 
course of which the total sum of Rs, 40,5C0/- 
was lent and advanced to the def:ndant 
against equitable mortgage of properties. The 
defendant gave some details of the money 
that had been lent and advanced to the de- 
fendant prior to the transaction of the suit. 
Several Hundis, according to the defendant 
No. 1, had been executed. As to the transac- 
tions in sujt the defendants stated that on or 
about the 7th of Mav, 1965 the plaintiff re- 
presented that interest at the rate of 40 per 
cent. was in arrears for the earlier Hundis 
and at the time of execution of the Hundi 
in suit it was agreed by and be*veen the 
plaintiff and the defendants that th 
would first exhaust his remedies for the loan 
of Rs. 40,500/- by enforcing the mortgages. 
The defendant No. 1’s case is that the- said 
Hundi executed on the 7th May, 1965 is not 
enforceable. The plaintiff is to exhaust his re- 
medies under the equitable mortgage. The ac- 
ceptance of the Hundi by the defendant No. 2 
is denied. The suit according to the defend- 
ant No. 1 was premature and the plaintiff 
had no cause of action against the defendants 


or any of them. It was further pleaded that: 


this Court had no jurisdiction to entertain, try 
or determine the suit. 


3. The defendant No, 2, Sayeed Jabbar 
has stated inter alia, in the written statement 
that he has no knowledge of what amount if 
any that was lent or advanced by the plain- 
tiff to the defendant No. 1. According to this 
defendant it is agreed by and between the 
plaintiff and the defendants that the defend- 
ant No. 1 would execute a proper mortgage 
deed of his properties which were situated at 
Calcutta and at Jalpaiguri and that the plain- 
tiff agreed to grant the defendant No. 1 
necessary time for execution of the mortgage 
if the laintiff’s loan was secured by a Hundi 
to be accepted by the defendant No. 2 on the 
distinct understanding that the said Hundi 
would be treated as cancelled as soon as the 
defendant No. 1 executed the promised mort- 
gage. The defendant No. 2 believed the said 
representation and thereupon accepted the 
Hundi which had no consideration. As the 
promised mortgage had been created the Hundi 
accepted by the defendant No. 2 was cancel- 
led. The defendant No. 2 moreover denied 
that the Hundi was presented to him. The 
plaintiff, according to this defendant had no 
cause of action against him. The suit is 
alleged to be not maintainable, 
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4, On the basis of the aforesaid plead- 
ings the following issues were raised : 

(1) Did the plaintiff on the 7th of May, 
1965 lend and advance to the defend- 
ant No. 1 a sum of Rs. 75,000/- as 
alleged in paragraph 1 of the plaint? 

(2) Was the Hundi executed by the defend- 
ant No. 2 under the circumstances men- 

. tioned in paragraph 2 of the written 

statement? 

(3) Was the Hundi in suit presented to the 
defendant No. 2 as alleged in para- 
‘graph 5 of the plaint? 

(4) Does the plaint disclose any cause of 
action as against the defendant No. 1? 

(5) What relief, if any, is the plaintiff en- 
titled to? 

5. | Altogether two witnesses were ex- 
amined in this case. On behalf of the plain- 
tiff Baijnath Agarwal examined himself. He 
said that he Jent and advanced a sum of 
Rs. 75,000/- to the defendant Ram Kumar 
Agarwal in cash on the 7th of May, 1965. 
He withdrew Rs. 45,000/- from his account 
in the New Alipore Branch of the United 
Commercial Bank and Rs. 28,500/- from the 
Rastern Bank, Dalhousie Square on the same 
day. The entries in the relevant pass Books 
were marked Exhibits Al and Bi respectively. 
The plaintiff further said that the defendants 
told him earlier on the 6th of May that they 
wanted Rs. 85,000/- in all. He had Rupees 
10,000/- in cash with him. The Hundi was 
executed on the same day, ie, the 7th of 
May, 1965 by Ram Kumar Agarwal and the 
same was accepted by the defendant Jabbar. 


The Hundi was marked Ext. C. The amount” 


was payable 60 days after sight. The-plain- 
tiff thereafter produced his cash books for the 
year 1965 and encircled the entry relating 
to the payment of Rs. 75,000/- to the defend- 
ant No. 1 on the 7th of May, 1965. It was 
marked Ext. D. The plaintiff also tendered 
an entry in the ledger showing an advance 
of Rs. 75,000/- to the defendant No. 1 on 
the 7th of May, 1965. The same was marked 
Ext. E. ex the plaintiff made de- 
mands on the Sth July, 1965 but Mr. Jabbar 
asked him to go to defendant No. 1 but the 
latter wanted time. Thereafter he made de- 
mands repeatedly but could not get the money. 
He caused notice to be sent by his solicitor 
Messrs. B. N. Basu which was dated the 19th 
of June, 1968 and marked Ext. F. The plain- 
tiff claimed Rs. 83,620.50 being the amount 
of the loan. together with interests thereon at 
6 per cent. per annum. In cross-examination 
to Mr. H. 
said that he made payments at about 4 or 
4.30 P. M. at his office at 6, Monchardas 
Chowk. He said that at the request of Mr. 
Jabbar he advanced the money. Mr. Jabbar 
said he would stand as guarantor. They also 
gave security for the amount. He denied the 
suggestion that only Rs. 40,500/- was paid 
by him to the defendant. He also denied 
that the Hundi in suit was renewal of some 
old Hundis. He denied to have received two 
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letters dated the 8th September, 1964. Cross- 
examined on the point of presentment cf the 
Hundi the witness said that he went to Mr. 
Jabbar with the Hundi and asked for payment. 
Thereafter he was asked to go to Ram Kumar 
Babu. He said he repeatedly made demands 
from both the defendants. Eventually notice 
was given by his solicitor. He waited as the 
defendants were promising from time to time 
that they would make payment. The witness 
further said that certain documents of title 
were deposited with him but be could not say 
if there was any memorandum to the effect 
that the documents had been deposited with 
him. The witness said that acceptance of 
the hundi meant a guarantee for the Joan. 


6. In further cross-examination to Mr. 
Mitra appearing on behalf of the defendant 
No. 2 he said that he had known the defend- 
ant No. 2 Jabbar Sahib since 1964-65. Jabbar 
had a tea garden and had shares in others. 
The defendant No. 2 used to do work for the 
Companies of defendant No. 1. He used to 
purchase and sell goods. The witness had 
business connexion with Mr. Jabbar after 
1965. The witness had at first said that books 
of accounts would show the same but later 
on he said that he had dealings with Mr. 
Jabbar’s firm such as Sinabad, Fatmabad tea 
estates. : He presented hundi on the 5th of 
July, 1965 to Mr. Jabbar. Thereafter he had 
been to Mr. Jabbar’s place on many occasions. 
He denied the suggestion that Jabbar had no 
consideration for the hundi. For that there 
was a condition that as’soon as the mortgage 


would be executed by the first defendant the 
-hundi would stand cancelled. He further 


denied that the hundi stood cancelled because 
the mortgage was executed. He denied that 
the letter of demand was not served on Jabbar. 
In re-examination the witness proved the 
signature of Mr. Jabbar acknowledging re- 


` ceipt of the notice in a peon book of Messrs. 


B. N. Basu & Co, 


7. Sri Ram Kumar Agarwalla was ex- 
amined. He said that several bundis were 
executed from time to time by him and the 
loan amount due was Rs. 75,000/-. He said 
that he borrowed in all Rs. 40,500/- from the 
plaintiff against deposit of title deeds. He 
tendered two letters marked Ext. 1. The wit- 
ness said that he knew nothing about the non- 
Dyma or dishonour of hundi by Mr. Jabbar. 

e never assured the plaintif payment after 
Mr. Jabbar’s refusal to pay. -He admitted 
that he made no payment in respect of hundi 
before the letter of demand was received from 
Messrs. B. N. Basu. In cross-examination to 
Mr. P. K. Mollick the witness said that the 
handi was duly signed by him. His attention 
was drawn to the language of the hundi. He 
said that whenever a hundi was executed it 
was written in that fashion. He said he never 
saw a hundi before- coming in contact with the 
plaintiff. He purchased the at 
Mahanirvan Road for Rs. 19,000/- in 1963 and 
the other properties in Jalpaiguri in or about 
that year for Rs. 23,000. The witness further 
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said that at the time of remewing the new 
bundi the old hundis were destroyed by 
Baijnath Babu and about 7 or 8 hundis were 
thus destroyed. The witness had one 
hundi but that too was lost by him. 


one that remained with him was also mis- 
placed. The witness was then confronted with 
the ‘affidavit of documents which he signed 
on the 7th of June, 1971. According to that 
affidavit the witness declared that he had in 
his possession a bundle of hundis. The wit- 
ness tried to fence by saying that by bundle 
he meant other documents. Apparently the 
witness deposed in this respect rather reck- 
lessly without any regard for truth. He was 
also cross-examined with regard to the letters 
marked Ext. 1. According to the witness such 
letters. were usually written whenever hundis 
-were executed and the witness agreed that he 
never repaid any money to Baijnath Babu. 
He also conceded that money that was due 
to the plaintiff would appear from the docu- 
ments and books of accounts. Asked as to 
why he did not disclose books of accounts 
the witness said that that was so because he 
was not asked to do so. 


8. Mr. H. M. Dutt, learned counsel 
appearing on behalf of defendant No. 1 raised 
a number of contentions. On issue No. 4 
he contended that the plaint did not disclose 
any cause of action as against the defendant 
"No. 1. He contended that no notice of dis- 
honour was given to the drawer nor was it 
pleaded properly. According to him the notice 


dishonour must not only be given but. 
should be pleaded. He drew the attention of- 


the court to Section 30, Sections 93, 94 and 98 
of the Negotiable Instruments Act. Under 
Section 30 liability of the drawer accrues after 
the receipt of the due notice of dishonour. 
Section 93 prescribes by and to whom the 
notice should be given of the dishonour of 
the instruments. The holder is to give notice 
of dishonour to all parties whom he wants 
to make liable. The drawee or acceptor could 
not be given notice. Section 94 prescribes the 
mode of giving notice which may be either 


oral or in writing. Section 98 provides cases - 


where notice of dishonour is unnecessary. MrT. 
Dutt pointed to paragraph 5 of the plaint. 
He submitted that what was actually pleaded 
was “the same was dishonoured by non-pay- 
ment to the knowledge of defendant No. 1.” 
According to him mere knowledge was not 
enough. Mr. Dutt further emphasised that if 
exemption was sought under Section 98 the 
same also has to be pleaded specifically. Mr. 
Dutt then relied on a number of cases to 
substantiate his arguments. The first case that 
he relied on is the case of Burgh v. Legge, 
reported in (1839) 151 ER 177. In that case 
the plaintiff proved that the defendant told 
him that he knew that the bill would not be 
paid and that it would be of no use sending 
him a postcard to give the notice of dishonour. 
It was held in that case that the same was 
not evidence of notice of dishonour. It may 


Baijnath v. Ram Kumar (S. Basu J.) 


By 1964 ` 
all the other hundis had been destroyed. The 


A. LR. 


be said, however, that the said case is no 
authority as to how the notice of dishonour is 
to be pleaded. The Court went into the evi- 
dence and dealt with the question of proof 
and not with the pleadings. Moreover, the 
evidence tendered shows that the defendant 
even before the bill was dishonoured presum- 
ed knowledge that the bill would not be 
honoured. Therefore, it was held that that 
was not evidence of notice of dishonour but 
of dispensation of it. 


9, The next case cited by Mr. Dutta 
was that of Amiruddin v. Bahadur Khan, re- 
ported in (1903) ILR 30 Cal 977. It was held 
in that case that in order to make the drawer 
of a Hundi liable in case of dishonour by the 


drawee or acceptor thereof, it is necessary for _ 


the plaintiff to show that due notice of dis- 
honour was given to the drawer. On the facts 
of that case it was found that no notice of 
dishonour was given. In any event as Mr. 
Mullick points out this case is also not an 
authority as to how the pleading has to be 
made about a notice of dishonour. The next 
case cited was that of Bahadur Chand v. 
Gulab Roy, reported in AIR 1929 Lah 577 in 


- which it was held that a notice of dishonour 


should be given as soon as a bill is dishonour- 
ed. Jt is the duty of the holder to prove that 
due notice was given and if not given, he was 


_ excused from doing so for any of the reasons 


specified in Section 98. That again is also no 
authority on how pleading is to be made. Mr. 
Dutta next relies on the case of J. Chetti v. 
P. Chettiar, reported in (1903) ILR 26 Mad 


526. In that case the Court was unable to 


“accede to the contention that inasmuch as the 


drawee did not accept the bills and the first 
defendant the drawer therefore was primarily 
liable, the plaintiff was under no obligation to 
give notice of dishonour to the first defendant. 
It was held further that notice of dishonour 
was -not given either in express terms or by 
reasonable intendment by informing the first 
defendant that he would be liable thereon. It 
was also held that if the plaintiff relied upon 
any of the exceptions to the general rule as 
to the necessity of giving notice of dishonour 
he ought to have made the necessary aver- 
ments in the pleadings and establish the same, 


The propositions laid down in the said case © 


were not disputed by Mr. Mullick either. He 
only pointed out that notice of dishonour was 
in fact given verbally as proved by his client 
and there was positive averment about the 
said notice in paragraph 5 of the plaint. The 
case next relied on by Mr. Dutta was that of 
Mohd. Siddiq v. Mohd. Akbar, (AIR 1951 
Cal 466). It was held in that case that where 
the plaintiff sues on the ground that a Hundi 
has been dishonoured presentment for pay- 
ment must be pleaded and proved. It was 
a case dealing with presentment and not notice 
of dishonour. Moreover in that case no issue 
was raised as to whether the Hundi was pre- 
sented or not though evidence was sought 
to be adduced. Having regard to the fact 
that no issue was raised and having regard 


r 
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the Court held that the plaint did not disclose 
_ any cause of action.. None of these cases, 


Baijnath v. Ram Kumar (S. Basu ’J.): . 
to the evidence and allegations in the plaint. 
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12.. -.As for the. other aspect. Mr. Dutt 
relied on the case of Nityananda v. R. K 
Cinema Limited, reported in AIR 1953 Caf 


therefore, seems to be helpful -in upholding . 208 


“the contention raised by Mr. Dutt. None of 
‘these cases is-an authority as to how notice 
of dishonour is to. be pleaded. It has also 


been noted that in paragraph 5 the pleading . 


is that the hundi was presented to the de- 
fendant No. 2 for payment but the same was 
dishonoured by non-payment tothe know- 
ledge of defendant No. 1. The question is 
whether the averment “to the knowledge of 
the defendant No. 1” is sufficient compliance 
ith the requirements of the statute. Instead 










No. 1 had ae of the dishonour by 


of the dishonour by non-payment. In fact 
it is because the oe was not traversed 
that no issue was raised. Mr. Dutt, however, 
was entitled to argue, if he could that in the 
absence of the essential paame. the suit was 
bound to fail But what the argument 
amounts to is that the pleading to the know- 
edge of the defendant No. 1 is not the same 
thing as giving notice to defendant No. 1. A 
suit certainly should not fail or be defeated 
y technicalities. The plaintiff 
should not be prejudiced merely because the 


settled by o j 
Dutt, therefore must fail. 


10. Mr. Dutt’s next contention was 
that if the suit is held to be based on the 
original consideration the same is firstly barred 
by limitation and secondly, it is unenforceable 
because the plaintiff has not exhausted his 
‘security in the shape of the mortgage. 


11. So far as the first 
contention is concerned it may 
once that pleading 
though the sum of Rs. 75,000/- 
advanced on the 7th May, 1 5, the sum was 
parable 60 days from the sald date The suit, 

was filed on the fst of July, 1968. 
Ia Phe ex evidence the plaintiff has also stated 
that the amount was payable 60 days after 
the sum was. paid. eee 
the contention as to limitation must, fail... 
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13. Mr. Dutta ur that when- th: 
defendant No. 1 admittedly executed a mort- 
gage in favour of the plaintiff the latter could 
not proceed with the hundi or even on the 
original cause of action. , The occasion for 
the aforesaid judgment, however, was an a 
plication made under Section 68 sub-sec. G 
of the Transfer of Property Act to stay the 
suit and all proceedings until the plaintiff had 
exhausted all his available remedies ` eae 
the mortgaged property or until he abandoned 
his mortgage security. The suit was filed in 
that case against the defendant company as 
drawer of the promissory note and the same 
was not based on mortgage. It was held that 
the promissory note was a distinct cause o 
action independent of and apart from the 

mortgage. It was made clear by P. B. 
Mukharji, J. that had the suit been to recover 
the money on equitable mortgage then the 
argument made on behalf of the applicant 
for stay might have prevailed. . The suit was 
not one in which the mortgagee was suing 
qua mortgagee for his mortgage money. In 

t circumstance S. 68, sub-section (1-A) of 


- the Transfer of Property Act was not applic- 


able. The principle behind the statutory pro- 
vision was law’s reluctance to make the mort- 
gagor personally liable so long as security 
was there to.answer for his debt. It was 
made amply clear in that decision that if the 
mortgagor chooses to create a personal liabi- 
lity by independent transaction. like a promis- 
sory note or cheque or other independent 
engagement completely dissociated from the 
mortgage, then heis not within the meaning 
of S. 68, sub-section (1-A), T. P. Act, as I 
construe it nor within the principle that secu- 
rity should be called up first before per- 
sonal liability is enforced” Therefore, I am 
unable to accept Mr. Dnott’s contention on 
the basis of this authority. In the present 
case the defendant No..1 chose to create an 
independent liability by entering into a sepa- 
tate transaction and executed a hundi. It is 
not therefore, possible to accept the conten- 
tion that the plaintiff cannot sue on the hundi 
or even on the original consideration on the 
circumstances of the present case. Mr. Dutt 
also relied on a judgment of Madras High 
Court, reported in (1903) ILR 26 Mad 526 for 
this aspect of his argument. In that case the 
hundi was accepted in discharge of the orti- 
ginal claim arising out of sale. of some goods. 
It was held that under the circumstances of 
that case the plaintiff could not proceed on 
the original consideration. It would appear 
that the facts and circumstances of that case 


were different. In that case the plaintiff ac- 
cepted a bill in complete of his liabi- 
lity. In this respect Mr. M a 


ppearing 
on behalf of the plaintiff rightly pointed out 
that if in repayment of the dues of a business- , 
man a person chooses to accept a cheque but 
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Izter on if the cheque happen to.be dishonour- 
ed he cannot certainly sue for the price of 
the goods sold and delivered.. His remedy 
is to proceed on the basis of the dishonoured 
cheque. Similarly, in the Madras case there 
was unequivocal acceptance of the bill in 
payment of his liability. Therefore, the said 
case cannot be accepted as an authority for 
the proposition that the right of the person 
to proceed on the basis of original considera- 
tion necessarily merges in the bill of exchange 
if the latter is executed by way of collateral 
security. The contention of Mr. Dutt, there- 
fore, fails. So far as the pleading is con- 
cerned the court holds that it cannot be said 
that it does not disclose any cause of action 
against the defendant No. 1. i 


14. It must, however, be made clear 


that the proposition of law enunciated in some | 


of the cases cited by Mr. Dutt viz, that the 
notice of honour has to be given and pleaded 
are certainly unexceptionable. But in the pre- 
sent case the pleading in paragraph 5 as al- 
ready alluded to seems to satisfy the require- 


ments. The court does not want to defeat the - 


pleadings by placing undue importance on 
technicalities. So far as evidence is concerned 
the plaintiff clearly stated that immediately 
after the presentation of the hundi to the de- 
fendant No. 2 he made repeated demands 
from the defendant No. 1 as well. He stated 
that he made demand from both of them 
repeatedly and over a considerable period. The 
letter, Ext. F, if it is to be construed to be 
first notice certainly is out of time as it can- 
not be regarded as a notice within a reason- 
able time but notice can be given orally as 
well as in writing. In this connection the 
court’s attention was drawn to a decision of 
Metcalfe v. Richardson, reported in (1852) 138 
ER 776. In that case on the day after a bill 
became due, the holder’s clerk called upon 
the drawer, and told him that the bill had 
been duly presented and that the acceptor 
could not pay it to which the drawer replied 
that he would see the holder about it. If 
was held that it could be inferred that the 
drawer had due notice of dishonour. Thè 
verbal notice of dishonour was not to be con- 
strued with the same strictness as is the written 
notice. The court respectfully agrees with the 
same and holds that the suit on the basis of 
the hundi is also maintainable. 


L. To turn to the issues, now, so 
far as issue No. 1 is concerned the evidence of 
the plaintiff has already been noted: earlier. 
Not only he said that he lent and advanced 
Rs. 75,000/- on the 7th May, 1965 but he 
also produced books of account, Exts. A-1 
and B, the cash book and the ledger entries 
have also been tendered and marked Exts. D 
and E. The final demand, Ext. F, which is 
the letter’: from Messrs. B. N. Basu & Co. 
also supported the plaintiff’s: case. The hundi 
which has been’ proved and marked’ Ext. C 
also supports the same. As against that the 
evidence of the defendant ‘No. 1 Ram Kumar 
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is that he never repaid any money. His case 


was that from time to time he incurred loan 


which would total Rs. 40,500/- only. He said 
that several hundis had been executed but he 
does not produce any. He said that the 
hundis were destroyed but at the same time 
he has solemnly affirmed an affidavit of docu- 
ment clearly stating that he had a bundle of 
hundis in his possession. Thus his oral evi- 
dence viz, that the hundis had been destroy- 
ed contradicts his averment in the said affidavit 
of documents. Moreover, he has not chosen 
to produce his books of accounts although 
he says that -he is a businessman and has got 
the books of accounts. The inference, there- 
fore, is clearly in favour of the plaintiff and 
I decide the issue No. 1 in favour of the 
plaintiff without any hesitation. 


16. As to issue No. 2, the onus is on 
the defendant No. 2, he has, however, not 
chosen to give any evidence. There is noth- 


ing to support the contention raised in para- 


graph 2 of the written statement. The plain- 
tiff’s evidence is against it. Moreover, the 
version of the defendant No. 1 in his written 
Statement is also not the same as the version 
in paragraph 2 of the written statement by 
defendant No. 2. I, therefore, answer this 
Issue in the negative and in favour of the 
plaintiff. 

17. Issue No. 3 is answered in the 
affirmative and in favour of the plaintiff. So 
also is issue No. 4. 


18. As to the reliefs I have held that 
the suit is maintainable on the hundi-and as 
evidence has proved inter alia the liability of 
both the defendants the plaintiff is entitled 
to have reliefs against both. 

19, There will, therefore, be a decree 
against both the defendants in terms of 
prayers (a) and (b). Interim interest and in- 
terest on judgment at 6 per cent. and costs. 

Suit decreed. 


: AIRI 1975 CALCUTTA 29% 
SALIL KUMAR DATTA, J. 


Narayan Chandra -Ghosh and another, 
Petitioner v. Sanat Kumar Das and others. 
Opposite Parties. 


C. R. No. 2543 of 1974, D/- 8-5-1975. 
(A) W. B. Land Reforms Act (1955) 


(10 of 1956), S. 8 (1) —. Constitutionality — 


Not ultra vires Art. 19 (1) (© of Constitu- 
tion. (Constitution of India, Art. 19 (1) ®©) ). 

The Act applies only to agricultural lands 
and one of its objects is to secure consolida- 
tion of holding. Provision of pre-emption for 
raiyats of lands on ground of vicinage is in- 
tended to secure consolidation of holdings and 
as such cannot be said to be an unreason- 
able restriction on the right to acquire, hold 
or dispose of the property guaranteed by 


ES/FS/B907/75/CWM ` 
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Asticis’ 19- iP © of = “Constitution. Ac- 
. cordingly Sec. 8 (1) for pre-emption is not 


ultra vires. the Constitution. AIR 1962 SC. 


1476, Distinguished. , (Para 3) 


‘The Act has been since included in the 
Ninth Schedule of the Constitution so that 
the relevant provisions of the statute cannot 
be deemed to be void oz ever to’ have become 
void on the ground that such provision is in- 
consistent with or takes away or abridges 
any of the rights conferred by Part I of the 
Constitution. eo (Para 4) 


) W. B. Land Reforms Act (10 of 
1956), S. 8 (1) — Subsequent acquisition of 
land by pre-emptor after impugned transfer 
— Does not afford him further right for pre- 
emption. 

The right andes Section 8 (1) is available 
only when.a portion or share of a holding is 
transferred. Accordingly the right to pre- 
empt comes into existence or -accrues on the 
day the transfer is made to a stranger and 
only such right can be sought to be enforced 
by an application under Sections 8 and 9.. It 
is not, therefore, correct to say that the sub- 
sequent acquisition of lands in the vicinity by 
a pre-emptor after the impugned transfer will 
afford him further right for. pre-emption ‘on 
the ground of vicinage. AIR 1940 PC lI, 
Distinguished. (Para 5) 

(C) W. B.. Land ‘Reforms Act (1955) (18 
of 1956), S. 8 (1) Second Proviso —. Raiyat 
possessing adjoining land, also: the trins- 
feree — Cannot resist application for ` pre- 
emption by. another raiyat molding Lands 
adjoining disputed holding. | 

The second proviso ‘does not Solar a 
plate a transfer:to a person who is alread 
Taiyat possessing adjoining lands: and suc 
transferee cannot pre-empt against himself. 
It contemplates two rival applicants applying 
for pre-emption on ground of vicinity, and 
in such baa ier preference is to, be given 
r Aad: t holding longest common boun- 

hen a raiyat possessing adjoin- 
in ie lands is also the- transferee of a portion 
or share of a holding,.he cannot resist an 
application for pre-emption . by another 
raiyat holding lands - adjoining the disputed 
holding. - (Para 6) 


Cases Referred : Chronological Paras 
AIR 1962 SC 1476 = (1962) Supp 3 SCR 
AIR 1940 PC 11 = 44 Cal WN 233, 5 


Sudhir Kumar Dutta, for Petitioner; 
Rebati Nath Sarkar, for. Opposite Parties. 


ORDER :— This. Rule was obtained 
against the appellate order dated March 19, 
1974 in Misc. Appeal No. 127 of 1973 dis- 
allowing an application for pre-emption under 
Section 8 (1) .of the West Bengal Land Re- 
forms Act, 1955 (West Bengal Act X’ of 1956). 

k _ The -facts in short are as follows. 
Opposite parties Nos. 1 and 2 purchased 
i dec. of land of dag No. Pe of Mouza 
Bara Sangra, khatian No. 326.P. S. Sainthia, 
District Birbhum, by a registered kobala dated 
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15th Juhe, 1968. The ‘petitioners before ms 
filed an application - for pre-emption of the 
Jands--under: the said kobala on the ground 
that’ they were owners of the adjoining plots 
on the west. It may-bé-imentioned that the 
opposite parties Nos. 1 and 2 arc ‘also tho 
owners of adjoining plots situated on the 
south of the disputed plot. The application — 
for pre-emption giving rise to Misc, Judicial 
Case. No. 72 of 1972 was dismissed by the 
learned Munsif by order dated August 14, 
1973 whereby the application. for pre-emption 
was rejected.: It was held relying on the 
decision in Bhau Ram v. Baijnath Singh, AIR 
1962 SC 1476 that the law of pre-emption 
on ground of vicinage imposed an unreason- 
able restriction on the right 10 acquire, hold 
and dispose of property! guaranteed under 
Article .19 (1) (2) of the Constitution and as 
such application for pre-emption was not 
maintainable. Against this decision the ap- 
peal -referred to above was taken by the pre- 
emptor and the appellate court by the impugn- 
ed judgment held that Section 8 (1) of the 
West Bengal Land Reforms Act, 1955 pro- 
viding for ees on ground of vicinity 
was enacted with the intention of consolida- 
tion of agricultural holdings and. accordingly 
it..could not be said that:the provisions are 
ultra vires Article 19 (1) () of the Constitu- 
tion and that was also not the decision of 
the Supreme Court in Bhau Ram’s case which 
dealt. with pre-emption of urban: lands. The 
appellate court was further of the opinion that 
purchaser opposite parties; Nos. 1 and 2 
had a longer boundary with the disputed plot 
than the petitioner-pre-emptors . even to 
the naked. eye. Accordingly this application 
for pre-emption in view .of the second proviso 
to sub- on (1). of S:.8.could not be allow- 
ed. In this view the appeal was- rghit in 
respect ‘of order for costs only and - a 
plication for pre-emption ‘was dismissed eae 
fying the order of costs. .The:pre-emptors 
ae obtained, this Rule against this order. 


` Mr. Rebati Nath ‘ Sarkar learned 
ie appearing for the opposite-parties 
raised a preliminary objection contending that 
the provisions of Section 8 (1) of the West 
Bengal Land Reforms Act amounted to an 
unreasonable restriction on the right to 
acquire, hold and dispose of property ‘guaran- 
teed under Article 19 (1) (f) of the Constitu- 
tion and accordingly the provisions for pre- 
emption on the ground of: vicinage was un- 
constitutional and he -also relied on the deci- 
sion in the case cited above. The decision in 
the above case was concerned with Rewa 
State Pre-emption Act, 1946 which applied 
not only. to agricultural lands. but also to 
urban property including house property. It 
was observed (p. 1482), 
The “matter of consolidation 
might- have had some bearing if the Rewa 
Act was, applicable to agricultural lands only. 
But as it applies to urban lends as well: as 
house property where no question of .con- 
solidation of holding arbes, the impugned 
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provision cannot be held to be`a reasonable 


restriction in the interests of. the general pub- - 


lic on the ground that it-leads to consolidation 
of agricultural holdings, . There is.no way of 
seyermg the application of law so far as it 
relates to agricuktural holdings from its ap- 
plication to urban or house property and 
therefore the entire provision as to vicinage 
must fall, even if something could be said in 
its favour with respect to agricultural hold- 
ings On ground of consolidation.” 
The West Bengal Land Reforms Act, 1955 
(Act X of 1956) was enacted with the follow- 
ing objects in view as will appear from its 
statement of objects and reasons set out as 
follows : 
“Abolition of the Zemindari system has 
been effected by the West Bengal Estates 
Acquisition Act, 1953, which provides for vest- 
ing of all estates and the rights of every inter- 
mediary (now raiyats and under raiyats) there- 
in in the State free from all incumbrances. 
It is necessary to follow up that Act by a 
comprehensive measure of land reforms 80 
as to remodel the existing system of land 
tenure by providing for such matters as— 
(a) the rights, obligations and incidents in 
respect of the holdings of raiyats; 
(b) limitation on transfer and sub-letting 
of land so as to prevent accumulation 
of lands in a few hands or any land 
being acquired by non-agriculturists; 
(c) control and regulation of the share- 
produce system of cultivation; 
(d) introduction of a rational tem of 
assessment on land, consolidation of 
holdings, formation of co-operativte 
farms and concessions and facilities 
for such farms; 
(e) maintenance and revision of record of 
rights; and 
(f) other matters in regard to rights in 
land and managemént thereof.” 
e West Bengal Act X of 1956 we are 
concerned with applies only to agricultural 
ands and one of its objects is to secure con- 
solidation of holdings. Provision of pre- 








be an unreasonable restriction on 
to acquire, hold or dispose of the property 
guaranteed by Article 19 (1) (f) of the Con- 
stitution. Accordingly Section 8 (1) for pre- 
-emption is not ultra vires the Constitution. 

4. It would further appear that the 
West Bengal Land Reforms Act has been 
ince included in the Ninth Schedule of the 
Constitution so that the relevant provisions 
of the statute cannot be deemed to be void 
or ever to have become void on 
ground that such provision is inconsis- 
tent with or takes away or abridges any 
of the rights conferred by Part IM of the 
Constitution. The preliminary objection 
therefore has no substance. T 

- §. Mr. Dutta appearing for the peti- 
tioners submitted that the petitioners had since 


wte 
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sharer will have 


acquired lands adjoining the disputed lands 


by kobalas dated August 31, 1968 which have . 
a longer boundary with the disputed lant — 
than the lands of the opposite parties. Nos. 1° | 


and 2. He submits that the purchases made 
by the petitioners subsequently as aforesaid 
shouki also be taken into consideration in 
considering the rival claims for pre-emption. 
He has referred to the decision in Jadunath 
v. Parameswara, (1940) 44 Cal WN 233 = 
(AIR 1940 PC 11) wherein it was held that a 
Pannon suit in which the preliminary decree 

been passed is still a pending suit and 
the rights of the parties who are added after 
the preliminary decree have to be adjusted 
at the time of the final decree. This deci- 
sion, in my opinion, has got no bearing with 
the provisions of the statutes we are con- 
cerned with It will be seen that Sec. 8 (1) 
gives a tight to any raiyat possessing lands 
adjoining such holding to pre-empt or to ap- 
ply for transfer of the portion transferred to 
a stranger to him under certain conditions. 
The. right under the section is available only 
when a portion or share of a holding is trans- 
ferred. Accordingly the right to pre-empt 
comes into existence or accrues on the day the 
transfer is made to a stranger and only such 
right can be sought to be enforced by an 
application under Sections 8 and 9. It has 
got no similarity with partition suit nor with 
any suit for ejectment in which the cause of 
action arises on the determination of the ten- 
ancy and subsequent events may be merely 
grounds of eviction under Premises Tenancy 
Acts. Accordingly I am unable to accept Mr. 
Dutta’s contention that the subsequent acqui- 


‘sition of lands in the vicinity by a pre-emptor 


after the impugned transfer will afford him 
further right for pre-emption on the’ ground 
of vicinage. 


6. Mr. Dutta has further drawn my 
attention to the two provisos to Section’8 (1). 
The first proviso lays down that when there 
are rival claimants for pre-emption, of whom 
one is a co-sharer and the other is a raiyat 
possessing land adjoining the holding, the co- 
the prior right for pre- 
emption. The second proviso is as follows: 
“Provided further that as amongst raiyats 


. possessing lands adjoining such holding pre- 


ference shall be given to the raiyat having 
the longest common boundary with the land 
transferred.” It appears that both the pro- 
visos are to be read together and under se- 
cond proviso in case of rival claims for pre- 
emption the preference is to be given to the 
raiyat having the longest common boundary 
with the land transferred. This proviso does 
not contemplate a transfer to a person who 
is already a raiyat possessing adjoining lands 
and such a transferee cannot pre-empt against 
himself. It contemplates two rival applicants 
applying for pre-emption on ground of vicini- 
ty and in such situation preference is to be 
given to the raiyat holding longest common 
boundary. That being the position, it- seems 
to me that when a raiyat possessing adjoin- 
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ing lands is also the transferee of a portion - 


~~ 


or share of a holding, he cannot resist. an 
application for pre-emption by another raiyat 
holding lands adjoining the disputed holding. 
It may be, as Mr. Sarkar submits, that the 


intention of the legislature was to include such 


persons in considering rival claims for. pre- 
emption but in view of the express provisions 
of the Act, even though I am inclined to 
agree with Mr. Sarkar, it is not possible to 
hold so which will amount to importing 
words in the statute which are not there. Ac- 
cordingly it appears to me that the appellate 
court acted without jurisdiction in considering 
the opposite parties Nos. 1 and 2, the trans- 
ferees, a rival pre-emptors and to dismiss the 
application for pre-emption on that basis. - 

7. As a result, this Rule succeeds and 
is made absolute. The orders of the courts 
below are set-aside and the application for 
pre-emption is allowed. The learned munsif 
will now pass consequential orders in accor- 
e with law. 

There will be no order for costs in 

this Rule, 

9. Let the records be sent down as 


early as possible. 
Rule made absolute. 
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Anil Kumar Roy, Defendant-Petitioner v. 
Mansanath Shaw, Plaintiff-Opposite Party. 
C. R. No. 1086 of 1974, D/- 7-5-1975. 


(A) Civil P. C. (1908), Ss. 9 and 21 — 
Objection to jurisdiction of Court — Objec- 
tion raised at a belated stage without taking 
it In written statement — Power of Court to 
decide. 


Where in a suit for recovery of money 
filed as an ordinary suit, additional issues re- 
garding the jurisdiction of the Court to take 
cognizance of recovery of two items of money 
on account of wages and commission are 
framed at a belated stage there is no legal 
impediment to examine the question of juris- 
diction at that belated stage and to pass ap- 
propriate orders at any stage of the suit even 
though no specific objection was taken by 
the defendant in the written statement. 

(Para 5) 

(B) Civil P. C. (1908), O. 2, R. 3 — 
‘Save as otherwise provided? — Joinder of 
different causes of action fs subject to provi- 
sions of Ss. 15 and 16, Provincial Small Cause 
Courts Act. (Provincial Small Cause Courts 
Act (1887), Ss. 15 and 16) 

Order 2, Rule 3, Civil P. C. which allows 
joinder of causes of action starts with the 
words ‘save as Otherwise provided’ and there- 
fore the provisions of Sections 15 and 16 of 
the Provincial Small Cause Courts Act under 
which certain claims are exclusively triable 
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by .the Small Cause Court are Droushi ort. 
from the operation of Order 2, Rule 3. There- 
fore, a claim for money which is in excess 
of Rs. 500 cannot: be tried along with claims 
for commission and wages which are not ex: 
cepted items under. Schedule II and therefore — 
cognizable by Small Cause Court under Sec- 

tion 15, Provincial Small Cause Courts Act. ` 


(Para 6) 

Cases Referred : Chronological Paras 
AIR 1958 Cal 710 = 62 Cal WN 390 3 
AIR 1947 Cal 407 2 
2 


AIR 1942 All 387 = ILR (1942) All 862 
AIR 1915 Cal 87 = 20 Cal LI 426 
Radhakanta Bhattacharya and Madan 
Mohan Ghosh, for Petitioner; Arun 
Kishore Das Gupta, for Opposite Party. 
ORDER :— This Rule was obtained 
against order No. 113 dated January 10, 1974 
in Money Suit No. 209 of 1963. It appears 
that the plaintiff instituted the suit on Decem- 
ber 12, 1963 claiming (a) a sum of Rupees 
4981.09 for removing silted earth; (b) an 
amount of compensation for Rs. 500/- as de- 


‘fendant’s employee and (e) a salary for two 


months from June 6, 1962 to August 6, 1962 
at the rate of Rs. 120- for Rs. 240/-. ‘In all 
the claim thus was laid at Rs. 4572.34 giving 
a credit of Rs. 1142 towards payment of 
claims (a) and (b) above. It appears that the 
trial of the suit commenced as early as 
February 4, 1967 and thereafter on the de 
fendant’s application in course of hearing two 
new issues were framed on February 12, 1973. 
Issues Nos. 6 and 7 so framed are as follows: 
“(6) Is the plaintiffs claim regarding Rs. 500/- 
and Rs. 120/~?) mentioned in. paragraphs 3 
and 5 of the plaint are cognizable by this 
Court (7) Is the plaint liable to be returned.” 
This order framing additional ` issues was not 
challenged by the plaintiff and the issues were 
taken up for hearing on January 10, 1974 
and by the impugned order the learned Mun- 
siff held that the two claims mentioned in 
issue No. 6 are also cognizable by him. 
The defendant petitioner, as already stated, 
Sh obtained this Rule again against this 
or 


2. Mr. Radhakanta Bhattacharya ap- 
pearing for the defendant petitioner submit- 
ted that the claims noted in issue No. 6 are 
not excepted from cognizance of the Small 


this claim can only be 
tried in a Small Cause Court and not by 
the Court of the learned Munsif which court 
has been trying this suit also on these claims. 
We referred to the decision in Karam Singh 
vy. Kunwar Sen, reported in ILR (1942) All 
862 at p. 865 = (AIR 1942 All 387 at 
p. 389) where it was held that different causes 
of action can be joined in any suit but sub- 
ject to the condition that the Court has juris- 
diction in respect of all the causes of action 
involved. In Maharaja Bahadur Singh v 

Felani Mai, reported in AIR 1947 Cal 407 ‘i 


, . was observed by a Division Bench of this 
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Court that “The provisions of Section 16 can- 
not be allowed. to be evaded by the plain- 
tiff adding to his plaint a claim based on an- 
other cause of action which cannot be enter- 
tained by the Court of Small Cause.” It may 
be mentioned here that Section 16 of the Act 
provides that except as expressly provided in 
law a suit cognizable by a Court of Small 
Causes shall not be tried by any other court 
having jurisdiction within the local limits of 
the iurisdiction of the Court of Small Causes 
by which the suit is triable. Mr. Bhatta- 
charya accordingly contended that, in view 
of the position that the two claims of issue 
No. 6 were not excepted by the Second Sche- 
dule, such claim could only be tried by a 
court of Small Causes. 


3. Mr. Arun Kishore Das Gupta, Ad- 
vocate, appearing for the plaintiff opposite 
party has submitted that the suit was filed as 
early as in 1963 and came up for peremptory 
hearing after protracted adjournments caused 
by the defendant. 
objection as to jurisdiction was taken. Even 
in the written statement there was no whisper 
about it and accordingly the defendant should 
not be permitted to take this objection at 
this stage. In support he relied on a decision 
in Ranjit Kumar Pal Choudhury v.. Murari 
Mohan Pal Choudhury, reported in 62 Cal 
WN 390 = (AIR 1958 Cal 710) in which it 
was held. that omission of the defendants to 
raise the plea of multifariousness for a period 
of more than twelve years from the date of 
the framing of the issues was.fatal to their 
claim. Mr. Das Gupta also relied on.a deci- 
sion of Rai Yatindra Nath Chaudhury v. Hari 
Charan Choudhury, reported in 20 Cal LJ 
426 = (AIR 1915 Cal 87) in which it was 
held that neither Order 41, Rule 2 of the 
Code of Civil Procedure nor Order 15, 
Rule 3 (1) has any application for trial of 
certain issues without evidence long after the 
date fixed for first hearing. 


4. I may at once say that the dispute 
raised herein about courts lack of jurisdic- 
tion is not on ground of multifariousness. 
Further, as we have seen, the additional issues 
were framed by the court to which no excep- 
tion was taken by the plaintiff opposite party. 
Accordingly the authorities cited by Mr. Das 
Gupta have no application. 


- § It may be that the defendant did 
jnot take the objection earlier but the objec- 
jtion relates to the court’s jurisdiction to try 
the suit. Even if such averment is not there, 
if on the facts the court finds that the poai- 
tion relating to jurisdiction should be examin- 
ed and appropriate orders passed, I am of 
the view that there is no legal impediment 
to pass appropriate orders dt any stage of the 
suit. The learned 
in his powers to examine the question of 
jurisdiction even though at that belated stage, 
and even when there no specific objection 
was taken in the written statement. 
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At no point of time the 


Munsif therefore was with- ' 
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6. Coming to the question of jurisdic- 
tion it is clear that the claims referred to 
in issue No. 6 are not excepted by Sche. H. 
As such if the claim is not above Rs. 500/- 
as Jaid down in Section 16 of the Act suit for 
such claims can only be tried by the court 
of small causes. To hold otherwise would 
be to allow a party to evade the provisions of 
law as has been held in Maharaja Bahadur 
Singh’s case referred to above. The learned 
Munsif was in error in thinking that since 
the Civil P. C. allows a joinder of causes 
of action under Order 2, Rule 3 the plaintiff 
at his option can join different causes of 
action and if the claim exceeds the jurisdic- 
tion of the Small Cause Court it may be tried 
by ordinary courts. The learned Munsif over- 
looks the provisions of Order 2, Rule 3 which 
starts with the words “save as otherwise pro- 
vided.” We find that the provisions in Sec- 
tions 15 and 16 bring out the claims from the 
operation of Order 2, Rule 3 for uniting 
causes of action and accordingly it appears 
that the learned Munsif would not be in a 
position to try claims for wages.and com- 
mission which are not excepted items under 
the schedule. In that view of the matter the 
impugned order has to be set aside. 


T: The rule is accordingly made ab- 
ae and the order under challenge is set 
aside. 


8. Mr. Das Gupta appearing for the 
opposite party has submitted that his client is 
ready and willing to relinquish the claim re- 
ferred to in issue No. 6. If these claims are 
relinquished it appears and there is no dis- 
pute that the remaining claim for removing 
silted earth would be triable by the learned 
Munsif as it is obviously a claim in excess 
of Rs. 500/-. If any: application relinquish- 
ing the claim as aforesaid is made in the trial 
court the same would be considered by it in 
accordance with law. 

9.. I feel that the suit should be heard 
with utmost expedition, preferably within 
three months from the date of the arrival of 
the records in the court below. 

10. Let the records be sent down as 
early as possible. 

11. There will be no order for costs 
in this Rule. 

Rule made absolute. 
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R. M. DATTA AND S. C. DEB, JJ. 

R: McDill & Co. Pvt. Ltd., Appellant v. 
Gouri Shankar Sarda, Respondent. 

Appeal No. 211 of 1969 (Award No. 44 
of 1966), D/- 2-2-1973: ; 

(A) Civil P. C. (1908), O. 23, R. 1 (2) 
(a) and (3) — Scope of R. 1 — Petition for 
stay of suit under S. 34, Arbitration. Act — 
Plant of suit not annexed to the petition — 
Permission to withdraw petition under O. 23, 
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R. 1 (a) granted — Fresh petition filed after 
curing other defects = the petition also — 
Not maintainable. 


Sub-rule (1)- of Rule 1 of Order 23: has 
to‘ be read along with sub-rule (3). If the 
plaintiff: would think of withdrawing his suit, 
he -would not only be liable to pay 
the costs thereof as would be awarded against 
him but the further restriction upon him 
would be that. he would be precluded from 
instituting any fresh suit in of such 
subject-matter or such part of the claim. This 
is a very vital restriction put on the plaintiff in 
the matter of withdrawal. of a suit. Once 
he files the suit, his right to file subsequent 
suits, has been restricted by sub-rule (3) 
thereof, with the result, that if he would have 
in his mind to file a fresh suit on such sub- 
ject-matter, the same has to be with the leave 
of the Court which could be granted. under 
sub-rule (2). At this stage, if the plaintiff 
would intend to file a-fresh suit on the same 
subject matter or such part of the claim, the 
plaintiff has to satisfy the Court and the 
Court has to be satisfied about the nature of 
the formal defect or that there are other suffi- 
cient grounds for granting such liberty. In 
other words, the Court has to apply its mind 
and on the basis thereof the orde: has to 
be made. It necessarily follows that if a 
formal defect is cured by the plaintiff witb- 
out the Court being satisfied about the same, 
then such act on the part of the plaintiff 
would not be in compliance with the pro- 
visions of Order XXIII of the Code. 

(Para 14) 

Where a joint petition for stay of a 
suit under Section 34 of the Arbitration 
Act by two petitioners without annexing the 
plaint of the suit was allowed to be with- 
drawn under Order 23, Rule 1 (2) (a), Civil 
Procedure Code, , with liberty to file a fresh 
petition, after annexing the . plaint, it was 
not competent for the petitioners to cure 
other defects in the petition without: further 
leave of the Court and to move, pursuant to 

leave © granted . under 
Rule 1 (2) (a), two separate. and independent 
petitions for stay. The curing of the other 
defects without the Court being satisfied about 
them and filing two subsequent petitions 
would not be in compliance with the permis- 
sion ` granted by the Court under the pro- 
visions of Order 23. AIR 1970. SC 987, 
Ref. (Paras 14, 16, 17) 


Cases Referred : ‘Chronological Paras 
AIR 1970 SC 987 = (1971) 1 SCR 211 21 


Bhabra, for Appellant. Tibrewal, a 
Respondents. 


R. M. DATTA, J.:— A short. but an 
interesting point, though of a.technical nature, 
is involved in this appeal. When the applica- 
tion. for stay of the suit under Section 34 
of the Arbitration Act, 1940 was. moved, a 
technical point was taken on behalf .of the 
respondent. to the effect..that the plaint, in 
connection with the suit which was sought to 
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be stayed, could not be looked ito, because 
a copy. thereof was not annexed .to the said 
petition for stay. The Joint petitioners there- 
to who consisted of the present appeilant and 
one Messrs. Misrilall Dharamchand Private 
Ltd. realised their difficulties’ in the matter 
and asked for leave to withdraw the said ap- 
plication with liberty. to make fresh applica- 
tion. The Court thereupon ordered: 


“Application withdrawn with liberty to 
make fresh application, cost to be paid by 
the applicants”. 


2. Since the provisions of the Code 
of Civil Procedure have been made appli 
cable to arbitration proceedings under the 
provisions of the Arbitration Act, 1940, no 
dispute was raised nor any argument was 
advanced challenging the applicability of the 
provisions of Order XXI of the Code of 
Civil Procedure in making the said’ order. 
Accordingly, this matter is being considered 
on the basis that Order XXIII of the Code of 
Civil Procedure applies in an application for 
stay of the suit under Section 34 of the 
Arbitration Act, 1940. 


3. The order, as passed, in the said 
application did not mention why liberty to 
make fresh application was so granted. In 
other words; neither any formal defect nor 
any sufficient ground for allowing such fresh 
application was indicated. In the subsequent 
application which was made in pursuance of 
such liberty, however, the petitioner itself in 
para. 26 thereof narrated the circumstances 

under’ which the aforesaid order. was made 
granting such liberty. The said para- 
‘graph 26 of the petition ran as follows: 


‘The said application mentioned in the 
last preceding paragraph hereof was contest- 
ed by the respondent No. J and (inter alia) 
various technical objections thereto were 
raised. The said application came up for 
hearing before the Hon’ble Mr. Justice A. N. 
Ray on.the 25th February 1966 whereupon 
it was contended on behalf of the respond- 
ent No. 1 by way of a preliminary objection 
that the applicants were not entitled to refer 
at all to the plaint in the said suit or place 
the same before the Learned Judge on the 
ground that a copy thereof had not been 
annexed to the said petition nor was reference 
thereto craved therein. His. Lordship the 
Hon’ble Mr. Justice Ray was pleased to up- 
hold the said preliminary objection on behalf 
of the’ respondent No. 1. -In the facts and 
circumstances of the case. your petitioner and 
the respondent No. 2 .were advised to pray 
for «leave to withdraw. the said application. 
His Lordship -was a on i to pass 
“the ROHOWINE order : 


“Application withdrawn with liberty to 
make ‘fresh application, cost to be pag by 
the applicant.” 

4... In view. of. “ihe, aforesaid averments 
made in in the petition, the .facts, as. to why 
and ‘under what circumstances such.. leave 


296 Cal —- [Prax 4-11] 


under Order XXIII of the Code was granted 
became undisputed. In short; such leave was 
granted because the Court was satisfied that 
there was a formal defect in the said applica- 
tion and the same might be cured by annexing 
a copy of the plaint along with the petition 
which was to be moved pursuant to such 
leave granted by the Court. . 


5, As stated above, the said previous 
Upe was moved on behalf of the said 
McDill & Co. (P) Ltd. and Missrilall 
Dbaramehand (P) Ltd. jointly although the 
disputes in respect thereto arose out of their 
separate arbitration agreements contained in 
thelr tes respective separate contracts’ It appears 
that after obtaining the said order, the said 
two companies were advised to split up the 
several causes of action or the bundle of 
facts which constituted the said previous pet 
tion and to move two separate and independ- 
ent applications by each of the said com- 
panies m pey by limiting the scope 
thereof to the facts which concerned their 
contracts only. Accordingly, in respect of 
the disputes relating to R. McDill & Co. (P) 
Ltd. the said company filed the petition here- 
in under its own agreement which contained 
the arbitration clause and likewise Missrilall 
Dharamchand (P) Ltd. made another applica- 
tion under their own agreement which con- 
tained a similar arbitration clause. 


6. In the affidavit-in-o pen the 
respondent also stated that at the hearing of 
the previous application it. was pointed out 
on his behalf that a copy of the plaint had 
not been annexed to the petition nor was the 
plaint anywhere referred to therein. It was 
also stated that the learned Judge was inclined 
to dismiss the said application whereupon on 
the prayer of the petitioners liberty was given 

as stated above. In paragraph 4 of the said 
adve a opoo it was stated that the 
present application was not in terms of the 
leave granted to the petitioner because no 
leave was granted to the petitioner alone nor 
any leave was granted to make two separate 
applications. Accordingły, the point was 
taken that the present application was mis- 
conceived and not maintainable. In answer 
to the said averments, the managing director 
of the petitioner in the affidavit-in-reply 
stated that in the affidavit-in-opposition filed 
by the respondent in the previous application 
it was stated that the arbitration agreements 
referred to in the petition filed on behalf of 
the applicant Misrilal Dharamchand (P) Ltd. 
and R..McDill & Co. (P) Ltd. were separate 
and independent and the joint application 
was incompetent. Accordingly, the deponent 
stated that pursuant to the leave given by 
the learned Judge, the said Messrs. R. McDill 
‘& Co. (P) Ltd. and Messrs. Misrilal Dharam- 
chand (P) Ltd. were competent to make two 


A applications. It was further stated K 


the said affidávit-in-reply that according t 

the leave granted by the Icarned Jx-ige both 
the petitioners chose to to make separate ap- 
puçationt aoi 
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7. The said two applications came up 
for hearing before. Sushil Kumar Datta, J. 
and the learned Judge upheld the contention 
of the ondent and dismissed both the ap- 
plications or stay, on the said technical point. 

8. The question before this Court is 
whether under the provisions of Order XXII 
of the Code of Civil Procedure the said two 
appa nan could be made in tbe place of 

previous application, pursuant to such 
lave or whether 
competent to cure any other defect or defects 
without further leave of the Court. 


9, It is contended that the changes 
that were made in the subsequent applica- 
tions were of substantial nature. The pre- 
vious application was made jointly by the 
two companies viz, the present petitioner 
Messrs. R. McDill & Co. (P) Ltd. and the 
petitioner in the next application, Messrs. 
Misrilal Dharamchand (P) Ltd. The previous 
application for stay of the suit filed in this 
Court contained averments which related to 
both the said companies in respect of the 
various causes of action. It is difficult to 
guess how and in what manner the said causes 
of action were split up and mentioned in the 


subsequent two petitions because the previ- 


ous petition has not been made available 
before this Court nor made a part of the 
records herein; but it is undisputed that the 
previous application was made by the said 
two companies jointly whereas the present 
application has been made. only by the peti- 
tioner Messrs. R: McDill & Co. (P) Ltd. and 
that Misrilal Jain has been made res 
pondent herein along with the main 
respondent Gouri Shankar Sarda, Again, 
the previous application was in respect 
of the two arbitration agreements contained 
in two separate contracts both dated May 28, 
1959, the one Between- R. McDill & Co. (P) 
Ltd. and Gouri Shankar Sarda and the other 
between Misrilal Dharamehand (P) Ltd. and 
Gouri Shankar Sarda but in the present ap- 
lication only one such arbitration clause has 
pecs relied on and on the basis thereof the 
present application has been moved asking for 
stay of the suit, only as against the said peti- 
tioner. 

10. The question still 
these changes make the subject-matter of the 
previous application different from the sub- 
ject-matter of the two subsequent applica- 
tions within the meaning of Order XXIII, 
Rule 1, sub-rule (3) of the Code? _ 

u. . To consider the arguments ad- 
vanced on behalf of the appellant it is neces- 
sary here to set out the provisions of Rule 1 
of Order XXIII of the Code which run as 
follows : 

“i, (1) At any time after the institution of 
a suit the plaintiff may, as against all or any 
of the defendants,. withdraw his. snit ar 


. abandon part of: his claim. 


(2) Where the Court is satisfied— - 


&) that a suit ‘must fa Dy reason of some 
formal defect, or . 


the petitioners were not 


remains, do 


sane 
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(b). that there are. other sufficient grounds 
- | : for allowing the plaintiff to institute a 
fresh. suit for the subject-matter of .a 
suit or part of a claim, TE ene 
it ar ae such terms as it thinks fit, 
t the plaintiff rmission to withdraw 
om such suit or abandon such part of a 
claim with liberty to institute a fresh suit 
in respect of. the subject-matter of such suit 
or such patt‘of a claim. © . 
(3) Where the plaintiff withdraws from 4 
guit, or abandons part of a claim, without the 
ission referred to in sub-rule (2), he shall 
liable for such, costs as the may 
award and shall be precluded from Institut- 
ing any fresh suit in respect of such subject- 
matter or such part of the claim. 


(4) Nothing in this rule shall be deemed 
to authorise the Court to permit one of seye- 
ral plaintiffs to withdraw without the con- 
sent of the others.” 


12. On behalf of the appellant Mr. 
Bhabra argues that Ray, J. (as he then was, 
now in the Supreme Court Bench), in mak- 
ing the order was satisfied that there was a 
formal defect of procedure in not annexing 
the plaint along with the petition. On that 
basis leave had been granted. Before making 
the application his client has been advised 
that if the very same application would be 
made then the. same would suffer from an- 
other formal defect. The petitioner herein 
was not a party to the other arbitration agree- 
ment and similarly the petitioner in the next 
matter was not a party to the arbitration 
agreement of R. McDill & Co. (P) Ltd. Ac- 
cordingly, it is argued that a joint petition 
by the original petitioners if repeated might 
suffer from a formal defect and knowing 
the same to be defective, it would be futile 
fo move such a defective application. It is 
also argued that since the order of the learned 
Judge did not mention the mature of the for- 
mal defect for which such liberty was grant- 
ed, the subsequent application could be re- 
framed by curing all the defects. 


13. Mr. Bhabra elaborates the poin 
by contending that such liberty was giver to 
both the petitioners and no condition was 
put in giving such liberty. As such there was 
no restriction in making two separate applica- 
tions pursuant to such liberty. Assuming that 
the formal defect was in respect of misjoinder 
of the two plaintiffs then in such a case they 
could flle two separate suits. Unless the 
Court would find that only one application 
was intended, no -restriction should be con- 
sidered to have been imposed on the parties 
to make two separate applications. Lastly, 
it is argued that assuming these two applica- 
tions were not made pursuant to such leave, 
then the Court should consider these appli- 
cations as new applications because the sub- 
ject-matter of the subsequent two applications 
were different from the subject-matter of the 
previous joint application. . . 24 
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been made as was made béfore; secondly, ‘the 
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. 44.. .. To consider the. above arguments, 
it is necessary to examine. the scope of:. thel. 
provisions of Rule 1 of Order XXIII of the 
Sub-rule (1) thereof has to be read 
along. . with- sub-rule (3). If the plaintiff 
would think of withdrawing his suit he would. 
not only be liable to pay the costs thereof 


‘as would be awarded against him -but the fur- 
_ther restriction upon him would be that he 
would be precluded from instituting any fresh 


suit in respect of such subject-matter or such ` 
part of the claim. This is a very vital res- 
friction put on the plaintiff in the matter of | 


“withdrawal of a suit. Once he files the suit, 


his right to fike subsequent suits, has -been 
restricted by sub-rule (3) thereof, with -the 
result, that if he would have in his mind to 
file a fresh: suit on such subject-matter, the 
same has to be with the leave of the Court 
which could be granted under sub-rule (2). 
At this stage if the plaintiff would intend to 
file a fresh suit on the same subject-matter, 
or such part of the claim, the plaintiff has 


-to satisfy the Court and the Court has to be 


satisfied about the nature of the formal 
defect or that there are other sufficient 
grounds for granting such liberty. In other 
words, the Court has to apply its mind and 
on the basis thereof the order has to be 
made.: It necessarily follows that if a formal. 
defect is cured by the plaintiff without the, 
Court being satisfied about the same then, 
such act. on the part of the plaintiff would 
not be compliance with the provisions of 
Order XXIII of the Code. 


15. We are here concerned with for- 
mal defects alone because on the basis thereof 
liberty has been granted by Ray, J. Had the 

titioner not made it clear in the ‘petition 
Itself, as set out above, as to the reasons why 
such order was. made and as to the nature 
of the formal defect, Mr. Bhabra’s conten- 
tion might have some force behind it, but we 
have got. to restrict ourselves to the said 
formal defect viz., for not annexing the copy 
of the Dag along with the petition because 
it is only for that formal defect such liberty 
was granted. Accordingly, there is no scope 
for any argument that the Court has only to 
look into the order and not to the grounds 
for which such order was made. , 

16. - To my mind, the two applications 
relate to the same subject-matter which was 
the subject-matter of the previous one. Each 
of them constitute a part of the claim or a 
part of the disputes which were involved in 
the previous application. The manner in 
which the two subsequent applications have 
been made, to my mind, are not in compli- 
ance with the order of Ray, J. The two peti- 
tioners in effect have adopted a procedure 
which is not provided in the Code. The 
effect of making the said two applications is 
firstly, that the Court was never called upon 
to be satisfied nor was it ever satisfied, at 
any point of time, that it could have been 
a formal ‘defect had thë. joint application 


ei 
a 
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two petitioners by taking advantage of the 
said order have in effect sought to amend 
their petition in their own way and without 
any order for amendment to that effect; 
thirdly, in respect of the same subject-matter 
the two applications: have been made and ip 
each of them a part of the claim ora part 
of the disputes between the parties have been 
sought to be raised without leave being ob- 
tained for doing the same. 


17, What is argued as a formal defect 
in joining the two petitioners in the previous 


application might or might not have been ac-- 


cepted by the Court as a formal defect if the 
game was argued before the Court in apply- 
mg for such leave. Accordingly, even though 
the Court is not called upon to be satisfied 
that there was some formal -defect of the 
nature that is discussed herein, yet the two 
applications: are made by splitting up the. ori- 
ginal claim or dispute. To my mind, the peti- 
tioner in making this separate application and 
by splitting up the subject-matter of the pre- 
vious petition has not acted in compliance 
with the order of Ray, J. 


18. Order XXII, Rule 1 of the Code 
has to be strictly applied. Unless the formal 
defect is brought to the notice of the Court 
and the Code is satisfied in respect theretu, 
the same cannot be cured in the subsequent 
suit or a proceeding, such as the present one 
before this Court, because under sub-rule (1) 
and sub-rule (3) thereof the plaintiff will lose 
his right, which he ordinarily enjoys, to bring 
a fresh suit either for the subject-matter or 
for the claim. In,a case of this nature the 
petitioner will lose his right to bring 
fresh application for stay of suit in respect 
— Of the same dispute or part thereof. 


19. In the case before me the. previous 
application was for stay of the whole of the 
sult on the basis of the two arbitration agree- 
ments which were entered into in respect of 
the two different petitions. In the present 
application 1 do not see any difference in res- 
pect of the grounds for stay of the suit except 
that the present application only rélates to 
a part of the subject-matter of the suit which 
is covered by the arbitration clause entered 
into by and between Sarda and R. McDill & 
‘Co. Pyt. Ltd. Similarly in the other applica- 
tion also Misrilal Dharamchand (P) Ltd.. has 
sought to stay the suit in so far as the sub- 
ject-matter thereof related to the arbitration 
agreement which was entered into by and 
between the said two parties on the ground 
that the said part. of the subject-matter `of 
the suit and not the whole thereof is’ covered 
by the said arbitration. clause -entered into 
by and between the said two parties.’ It 
follows that each of these two applications 
separately cannot stand. Each is no’ doubt 
a part of the previous application but to make 
the subsequent application. the petitioner R. 
McDill & Co. (P) Ltd.: must ‘have prior” liber- 
ty from the Court- to ‘institute. this proceed- 
ing in this manner after ‘satisfying ‘the. Court. 


R. McDill &"Co. v. Gouri Shankar (Datta J.) 


ALR. 


'20.. Mr. Bhabra next argues that the 
subject-matter of the present application is not 
the same as that of the previous one. because 
the subject-matter of the previous one related 


to both the petitioners and their sepa- 
Tate disputes but the subject-matter 
the present application relates only to 


this petitioner viz. R. McDill & Co. (P) 
Ltd. and accordingly in the alternative, Mr. 
Bhabra argues that the. provision of O. 

has no application and that this Court ought 
to treat it.as an application which is indepen- 
dent. -of the previous application in, respect 
whereof leave was so opin to cure the 
formal defect. 


21. Reliance has been placed on the 
case of Vallabh Das v. Dr. Madanlal, reported 
in AIR 1970 SC 987 where the Supreme 
Court in dealing with the meaning of the ex- 
pression “same. subject-matter” under 
Order XXII, Rule 1 observed that mere iden- 
tity of some of the issues in.the two suits 
would not bring about an identity of the sub- 
ject-matter in the two suits. 


22. In my opinion, in the facts and 
circumstances of the case before me, not 
only the subject-matter _ but also the relief 
claimed herein were identical in nature as 
those of the previously instituted proceeding 
except that the present application which is 
the subject-matter of the appeal herein con- 
stitutes a part of the previous application. 
In the case before the Supreme Court factual- 
ly the subject-matter in the two suits were not 
the same although there were identity of some 
of the issues in the two. suits. It was obsery- 
ed. that the expression “subject-matter.” meant 
the bundle of facts which were to be proved 
in order to entitle the Plaintiff to the relief 
claimed by him 


23, In. ay opinion, the: fact that two 
applications have been made instead: of one 
application will not. alter. the subject-matter 
of the previously instituted application. 
Obviously, the same parties are parties herein 
and part of the subject-matter in the pre- 
viously instituted application has been made 
the ground of this application herein. The 
present application by itself may not cover 
the entire subject-matter of the suit and as 
such may not entitle the petitioner herein to 
ask for the stay of the entire suit but yet 
within the meaning of Order XXII, Rule 1 
of the Code, the subject-matter of the present 
application is in no way different from the 
subject-matter of the previous application. 


24. Mr. Tibrewal appearing on behalf 
of the respondent has n onr attention 
to the order of A. N. Ray, J. (as he then was 
now in the Supreme Court Bench), as drawn 
oP herein, the. Televi portion were! oe 
vides : . 


=- oit is aerd that. the said applicants 
be at liberty to withdraw this application ‘and 
the: same be: deemed-‘to have been so with- 
drawn with liberty: to them to os a fresh 
application.” až: ; : 


of. 
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25: -- Mr. Tibrewal. ‘has put emphasis the appellate authority. ‘The said provisions 
on the fact that one application was ordered clearly indicate that the appellate . authority 


and there cannot -be any controversy as to 
that because the order as drawn; up shows 
the correct position. It is contended that. the 
trial Judge also construed. it as liberty given 
to make one fresh application and not more 
than one. . The finding of .the learned Judge 
should not be disturbed because the order it- 
self does not give liberty to make more than 
one application. It is ¢ontended that the 
order was correctly interpreted by the learn- 
ed Judge specially because the question of 
making two separate applications did not 
arise at that time at all. 


26. In any event, as indicated shack 
from the petition itself it appears that on 
the basis of a formal defect, as stated above, 
such liberty was granted to the petitioners 
jointly to make one application so‘ that the 
formal defect on which the Court was satis- 
fied could be cured and the application could 
proceed. = ar ' 

27. In my. opinion, from the averments 
made in paragraph. 26 of the petition herein, 
it is clear that such liberty was pranted by 
Ray, J. on the basis of the formal defect viz., 
that the copy of the plaint was not annexed 
to the petition in which stay. was asked for 
and that order was made in accordance .with 
Order XXII, Rule 1, sub-rule (2), clause (a) 
thereof, and not- under- clause (b) thereof. In 
view of the said position there is hardly any 
scope for the argument that the other defects, 
if any, could also be cured, by reason of the 
language used in clause (b).-by virtue of the 
liberty to make fresh application given by 
Ray, J 

28. That being the osition, in my 
opinion, the learned trial Judge was right. in 
refusing to stay the suit and in making the 
order for ‘dismissal of the application with 
costs. Accordingly, this appeal is bound ‘to 
fail and the same be and is hereby dismissed 
with costs. © Certified for two ‘counsel. 


DEB, J.:— I agree, 


-i 


+ 
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P. K. Ganguly, Petitioner v. Sm. Rekha 
Debi and another, Opposite Parties... 
Civil Eue No. 2741 of 1973, a w1- 
1975.* 
(A) Calcutta Thika Taane Aet o of 
1949), S. 27 (4) — Powers of appellate autho- 
rity — Same as that of the Controller; - 


Sub-section (4) of. ' Section 27 of . the 
Thika Tenancy Act provides the powers of 


“(Against order of Chief J., of the Appel- 
- late Small Causes Court of Calcutta, in 
'T. T. Al.No. 1 ‘of 1971, D/- 31 “5-1973). 


i er als a 


has been conferred practically all the powers 
as have been conferred on the Controller. In 
addition the authority has been invested with 
powers to decide the case not only on the 
evidence on record but taking such evidence 
himself or personally making such further in- 
quiries as he se fit. The appellate autho- 
rity is re thereupon to decide 
the appeal w ally includes all the powers of 


- the Controller including power to allow or 


dismiss an application for. ejectment of the 
thika tenant under and subject to the pro- 
visions of the Act whether in affirmance or in 
reversal of the order of the Controller. 


The hearing before the appellate autho- 
rity under the Act is thus in the nature of 
re-hearing. of the application on evidence on 
record or on ate additional evidence as 
may be taken or on such personal inquiry as 
may. be made by the appellate authority for 
ends of justice as may considered fit by 
him. .In this view of the matter order of 
partial eviction passed by the appellate autho- 
rity cannot be said to be without. jurisdiction. 
(1958) 62 Cal WN 518, Foll; (1956) 60 Cal 
WN 1032; Dist. l - , (Paras 7, 8) 

(B) Calcutta Thika Tenancy Act (2 of 
1949), S. 5 — Partial eviction — Consent of 
tenant as to when. arises — Question arises 
ond after Iandlord’s requirement is establish- 


. _ It is only on determination that the land- 
lord’s requirement has been established and 
the same may be -substantially satisfied by. 
ejecting the thika tenant from.a part of the 
holding and the tenant may be allowed to 
continue in. occupation of the rest, the tenant 
is: required to give his consent that he agrees 
to such occupation on a proportionate rent as 
may be determined. Till such determination of 
requirement and its. extent is. made, no occa- 
sion arises for. the. tenant to. give his ‘consent. 
ie (Para il) 
‘er (C) Calcutta Thika Tenancy Act (2 of 
1949), S. 5 — Total eviction —.Not an abo- 
Jute right of landlord. 7 
Under sub-section (1) of Section 3 of the 
Calcutta Thika Tenancy Act the grounds for 
eviction of thika tenant have been provided 
and one of grounds is that the land. is requir- 
ed by. the, landlord for his own occupation. 
This is subject . to conditions, the first con- 
dition under sub-section. (2). is that the land- 
lord shall not be deemed to require the land 
in .the. thika tenant’s holding for his- occupa- 
tion .if.he is in occupation of a house of his 
own in Calcutta, and the accommodation 
therein is considered by the Controller as 
reasonably sufficient for- himself and his 
family. : The ‘second condition under sub- 
section (3) is that if the landiord’s he ba 
ment for own occupation is. substantially satis 
fied by ejecting the thika tenant from a patt 
only of, his. holding allowing the tenant to 
continue in possession of the rest. and’ the 


tenant. agrees to such-occupation,.an order for 
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“partial eviction accordingly is to be made by 
the Controller. | a 
. These restrictions are undoubtedly fet- 
ters.on the owner in the enjoyment of his 
property but im the context of present cir- 
cumstances these restrictions are inevitable 
and must be considered as reasonable restric- 
tions in interests of general public or the 
exercise of right of ownership of property 
and the same has not been disputed. 

(Para 12) 
Cases Referred : Chronological Paras 
ap 62 Cal WN 518 = ILR (1960) 1 ar 
(1956) 60 Cal Cal WN 1032 6 


Noni Coomar Chakravarti, Rathindra 
Nath Bhattacharyya, Mihir Chakravarti, for 
Petitioner; P. N. Mitra, Bejoy Bhose, Dilip 
Kumar Banerjee (ID, for Opposite Parties. 

ORDER :— This rule was obtained by 
the landlord the petitioner in this Court on 
an application under Article 227 of the Con- 
stitution against an order dated May, 31, 
1973 passed by the Chief Judge, Small Causes 
Court, Calcutta as the appellate authority 
‘under the Calcutta Thika Tenancy Act, 1949 
in T. T. Appeal No. 1 of 1971. The facts 
. are that the landlord on March 4, 1970 initiat- 
ed proceedings for ejectment of the thika 
tenants the opposite parties before us under 
Section 5 of the Act in respect of a plot of 
land being portion of premises No. 39-B, 
Creek Row, Calcutta, on service of due 
notice as required under Section 4. The 
ground for ejectment was that the landlord, 
who had no other house or any other land 
in the city, required the said Jand for con- 
struction of his residential house as he was 
shortly going to retire from Government 
service and intended to reside therein with his 
family near his relatives and in a quiet sur- 
rounding in view of his heart disease and also 
for education of his children. The proceeding 
was registered as T. T, Case No. 2 of 1970 
before the learned Judge Third Bench, Small 
Causes Court, Calcutta as the Thika Control- 
ler and was contested by the opposite parties. 
On. a trial on evidence the learned Judge held 
that the notice was valid, legal and sufficient 
and was duly served. It was also found that 
the landlord did not own any house in 
Cakutta so that provisions of sub-section (2) 
of Section 3 were not applicable. It was fur- 
ther found that the landlord bona fide re- 
quired the disputed Jand for his own occupa- 
tion to build his residential house thereon, 
The Controller further found that the ten- 
ants did not signify their consent to eviction 
from a part of the holding and from Ext. 9 
a letter from the Corporation,. and from 
plans it was clear that the appellant’s require- 
ment could not be substantially satisfied by 
ejecting the tenants from a of the holding 
` or that the proposed bui could be con- 
structed without dismantling the existing con- 
‘striictions of the tenants. The application of 
- the Iandlord was accordingly allowed by order 


dated December 19, 1970 and the landlord ‘was . 
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made entitled to- recover possession on pay- 
ment of compensation as would be agreed or 
determined by the Controller. -- 

2. The tenants preferred an appeal 
therefrom which was dismissed by the Chief 
Judge as the appellate authority by. order 
dated August 30, 1971 and the judgment and 
order of the Controller was affirmed: 


3. Against the appellate order the ten- 
ants moved this Court under Article 227 of 
the Constitution and obtained a rule being 
C. R. No. 3197 of 1971 which was made abso- 
lute on June 7, 1972 to the extent indicated 
in the judgment. It was held that the notice 
of the ejectment was valid, legal and suffi- 
cient and was duly served. It was also held 
that the landlord’s requirement for own 
occupation could be secured by building on 
the land and discontinuing letting out to 
thika tenants. In view, however, of the allega- 
tion that after the death of his father who 
had a residential house at Calcutta, there 
was a change of circumstances disentitling 


. ` 


~“ < he 


the landlord the relief prayed in this pro- ` 


ceeding, the Court felt that the question 
should be decided by the appellate authority 


in the light of the provisions in the Will left 


by the father. As to the question of partial 
eviction, the Court found that the appellate 
authority did not consider the matter at all 
and this was also to be considered by the said 


authority as the question of own use and ’ 


occupation depends on the decision on partial 
eviction. The Court set aside the judgment 
and order of the appellate authority with 
following directions : ; 


“The: matter is now remitted back to the 
appellate authority which will give oppor- 
tunities to the parties to adduce proper evi- 
dence only to prove the will and then proceed 
to decide the two points as discussed above 
on the evidence and materials on record and 
also additional evidence that may be given 
as indicated and dispose of the appeal in. ac- 
cordance with law and in the light of the 
observations made above.” 


4. After remand the appellate autho- 
rity allowed the- landlord to adduce evidence 
in regard to the Will while on the prayer of 
the tenants a commission was issued for 
measurement of the land comprised in the 
disputed holding and for locating the posi- 
tion of the proposed building and the existing 
Structures, The evidence thus adduced was 
accepted as additional evidence and the 
matters in controversy were considered on the 
materials on record together with the addi- 
tional evidence as aforementioned. The ap- 
pellate authority found that by the Will the 


' testator gave no portion of his residential 


house to the. landlord petitioner -who had 


.thus no other house in Calcutta and accord- 


ingly sub-section (2) of S. 3 had no applica- 
tion. The authority further. held that the 
failure of the tenants to signify their consent 
to: partial eviction before the Controller is 
not a bar to the plea of partial eviction taken 


{975 
before the appellate authority which can ex- 
amine if the requirement of the landlord 1s 
substantially satisfied by such partial eject- 
ment. Ona consideration of the Commis- 
sioner’s report the authority found that total 
area in occupation of the thika tenants was 
5290 sq. ft. while the area required for the 
building would be 2664 sq. ft. The Landlord 
contended that some open land should be 
given to him for making a garden. The 
authority rejected the claim holding that the 
requirement of land. for garden was not an 
essential requirement especially in Central 
Calcutta. It was found that 2800 sq. ft. would 
substantially. meet the requirement of the land- 
lord and the portion on the west of disputed 
holding which is contiguous, to the residential 
house of the father should be given to the 
landlord for construction of his residential 
building, firstly because the desire of the land- 
lord to build his house close to his father’s 
house is not unreasonable and secondly # 
would be inconvenient if eastern portion is 
allotted to the landlord as the north-eastern 
shed is in possession of the thika tenants as 
premises tenants. Accordingly by order dated 
May 31, 1975 the appellate authority allowed 
the appeal in part, and an order of partial 
ejectment of the thika tenants was passed in 
respect of a demarcated area measuring 
sq. ft. on the western portion of the disputed 
holding with consequent directions. 

` 5. The propriety of this order has 
been challenged by the landlord in this rule. 


6. Mr. Noni Coomar Chakravarti. by him. 


and following him Mr. Rathindra Nath 
Bhattacharyya learned Advocates for the land- 
lord petitioner contended that under the pro- 
visions of the Calcutta Thika Tenancy Act, 


1949, the Controller as the persona designata . 


is the only authority conferred with powers 
to determine the controversy relating to par- 
tial eviction and such determination by the 
Controller cannot be reopened by the appel- 
late authority at the hearing of the appeal. 
Reliance was placed on the decision in 
Mamata Ghosh v. Charu Chandra Mondal, 
(1956) 60 Cal WN 1032 in which it was held 
that the appellate authority under the Act is 
not a Court under the Code of Civil Pro- 
cedure but has only such powers as are con- 
ferred upon it by the Act and the Rules 
framed thereunder and such authority has no 
power of remand as is available under the 
Code to an appellate Court. It was accord- 
ingly submitted that the impugned order 
whereby the question of ial eviction was 
reopened is not sustainable in law. 

T. There can be no dispute over the 
proposition that the appeal is a creature of 
statute and the appellate tribunal can exercise 
such: powers as may be conferred by such 
statute. Sub-section (4) of S. 27 of the Act 
provides the powers such appellate autho- 
rity which are as follows: hors 

27 (4) “The Chief Judge (of the Court 
- of Small Causes of Calcutta) or the District 
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Judge or any -persoa appomted under sub- 
section (2) to whom an appeal is transferred 
under sub-section (3) (being the appellate 
authorities), as the case may be, shall then 


send for the record of the case from the Com: — | 


troikr and after perusing the- record and, 
if necessary, taking such evidence himself 
or ` personally making such further inquiries 
as he thinks fit, shall make an order deciding 
the appeal after giving the parties an oppor- 
tunity of being heard.” 
l (words underlined ours). 

The above provisions clearly indicate that the, 
appellate authority has been conferred prac-, 
i all the as have been conferred 
on the Controller. Jn addition he has been, 
invested with powers to decide the case not, 
only on the evidence on record but taking 
such evidence himself or personally making 
such further inquiries as he thinks fit. The 
appellate authority is required thereupon to 
decide the appeal which includes all the 
powers of the Controller including power to 
allow or dismiss an application for ejectment 
of the thika tenant under and subject to the 
provisions of the Act whether in affirmance 
or on reversal of the order of the Controller. 


8 The hearing before the appellate 
authority under the Act is. thus in the nature 
of re-hearing of the application on evidence 
on record or on such additional evidence as 
may be taken or on such personal inquiry 
as may be made by the appellate authority 
for. ends of justice as may be considered fit 

ł It was so held in Paran Chandra v. 
Haripriya, (1958) 62 Cal WN 518 in which this 
Court was consi the extent of powers of 
the appellate authority under the Act. The 
contention on behalf of the landlord peti- 
tioner that the appellate authority had no 
power to reconsider the question of partial 
eviction afresh is accordingly rejected. 


9, - Mr. Chakravarti next contends that 
the appellate authority under.the order of 
remand -passed by this Court was required 
to decide the case on materials on record 
and he was not entitled to take any addi- 
tional evidence on the question of partial 
eviction. The llate authority on remand 
took evidence a Commissioner who made 
inspection of the disputed holding and sub- 
mitted his report wkh plan (Exts. C and D) 
and they were also considered by the appel- 
late authority in deciding the appeal. The 
Commissioner as also a civil engineer who 
were examined by the tenants and were also 
cross-examined on behalf of the landlord. 

10. In the order of remand, this Court 
observed that the appellate authority whose 
judgment -was under consideration, had not 
considered the question of partial eviction and 
did not- apply its mind to this aspect of the 
matter. Accordingly the Court reguired that 
the point should considered by the appel- 
late authority as in its view the question- of 
own use and occupation would abide by the 
result of the decision on partial eviction... Mr. 
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P. N. Mitra learned-Advocate appearing for 
the tenants opposite parties: contended that. the 
appellate authority. was required, under the 
said order, to take additional evidence on the 
question of partial eviction. Though there 
appears to be no express words in regard to 
taking evidence on partial eviction in the said 
order, there is also no express. or implied 
prohibition against taking additional evidence. 
This Court further directed that the appellate 
authority was to decide the question of par- 
tial eviction which with the Will were the two 
points referred in the said order for its deci- 
sion and “to dispose of the appeal in accord- 
ance with law and in the light of the obser- 
vations-made above.” On an overall con- 
sideration of the said judgment it appears to 
me that the appellate authority was directed 
to consider the question of partial eviction 
afresh and for the purpose the said authority 
was entitled under powers conferred on him 
by statute to take additional evidence which 
was thought fit and necessary for the purpose 
of decision of the question in’ controversy 
viz. whether the requirement of the landlord 
could be substantially satisfied by a partial 
eviction of the tenants. Accordingly I do not 
think that there was any legal impediment on 
the appellate authority to. take. and consider 
additional evidence. de Ee a 

11... - Mr. Bhattacharjee further- submit- 
ted that as the tenants did not consent to 
partial eviction. at the time of trial, they could 
not ask for partial eviction before the appel- 
late court for the first time. -This contention 
was disputed by Mr. Mitra who rightly sub- 
mitted that the question of partial eviction 
would arise only after the Controller or the 
appellate authority has determined that the 
landlord. requires the land for his. own oc- 
cupation and has also determined the extent 
of such requirement. The position in law 
appears to. be that only on determination that 
the lJandlord’s requirement has- been esta- 
blished and. the same may be substantially 
satisfied by ejecting the thika. tenant from a 
part of the holding and the tenant may be 
allowed to continue in Occupation of the rest, 
the tenant is required to give his consent that 
he ‘agrees to such occupation’ on a propor- 
tionate rent as may be determined. Tull such 


determination of requirement and its extent 


is made, no occasion arises for. the tenant to 
give his consent and the Controller commit- 
ted an error of procedure in thinking that 
the tenants did not give consent to partial 
eviction when he did not arrive at the neces- 
sary determination as to the landlord’s require- 
ment and its substantial satisfaction by. par- 
tial eviction which only would afford the 
tenant an Occasion to consent to his occupa- 
tion of the remaining portion of the land. 


| 92. ° Mr. Chakravarti lastly submitted 
that the appellate authority committed an 
error. in law in rejecting the landlord’s claim 
for total eviction of the tenants, disallowing 
him of his right as owner ofthe holding to 
construct -his building in such ‘portion 


cluding those’ on` the 


A. L R. 


of the land ashe might choose and to 
maintain an open land or. garden on the 
eastern portion thereof. The appellate autho- 
tity in directing the landlord to construct his 
building on the western portion of the land 
was certainly interfering with the landlord’s 
right to hold and enjoy his property. But 
the Calcutta Thika Tenancy Act was itself 
enacted; in place of the Ordinance, against 
arbitrary. eviction and enhancement of rent 
and for making better provision relating to the 
law of landlord and tenant in respect of 
thika tenancies in Calcutta. Under sub-sec- 
tion (i) of S. 3 of the Act the grounds for 
eviction of a thika tenant have been provid- 
ed and one of grounds is that the. land is 
Tequired by the landlord for his own occupa- 
tion. This is subject to conditions, the first 
condition under sub-section (2) is that the 
landlord shall not be deemed to require the 
land in the thika tenant’s holding for his oc- 
cupation if he is in occupation of a house of 
his own in Calcutta, and the accommodation 
therein -is considered ‘by the Controller as 
reasonably - sufficient . for himself and- his 
family. The second condition under ‘sub-sec- 
tion (3) is that if the landlord’s requirement 
for own occupation is substantially satisfied 
by ejecting the thika tenant from a part only 
of his holding allowing the tenant to continue 
in possession of the- rest and the tenant agrees 
to such occupation, an: order for partial evic- 
tion accordingly -is to ‘be made by the Con- 
troller. Sub-section (4) provides for another 
restriction in respect of a pucca structure 
built by a thika tenant with which we are 
not concerned for the present. These res- 
trictions are undoubtedly fetters on the owner 
in the enjoyment of his property but in the 
context of present circumstances these restric- 
tions are inevitable and must be considered] | 
as. reasonable restrictions in interests of gene- 
tal public’ on the exercise of right of owner- 
ship of property and the same has not been 
disputed. ae ; i ! 


13. Accordingly the view taken by 
the appellate authority that requirement of 
land for garden purpose is “not an essential 
requirement, especially in Central Calcutta” is 
neither unreasonable nor untenable in the con- 
text of the existing circumstances. Further, 
the finding that 2800 sq. ft. which is little 
more than the land required for the building, 
out of 5290 sq. ft. of the holding, will sub- 
stantially meet the requirement of the land- 
lord appears to be unassailable and there is no 
cogent. ground for challenging or interfering 
with the decision. . Further the decision of 
the appellate authority directing the landlord 
to build the house on the western part of the 
land, keeping the eastern part in occupation 
of the thika tenant also seems to be perfectly 
reasonable and in fact it appears to be borne 
out by the plan Ext. 1 prepared by the land- 
lord. ‘Mr: Bhattacharjée’s contention that the 
building plan will not be sanctioned by the 
Corporation unless all existing structures in- 
eastarn portion are 
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demolished is not supported by Ext. 9 nor-has 
it been proved to be so. 


14, For all these reasons I think that 
there is no scope for interfering with the 
judgment impugned in this Rule which ac- 
cordingly must be and is discharged. There 
will be no order for costs in the circumstances, 


15. ‘Let the records be sent down at 
once, l n. 
l Rule discharged. 
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Jaiswal] Coal Co., Applicant v: Fatehganj 
Co-operative Marketing Society Ltd.. Opposite 
Party. 

Suit No. 107 of 1970, D/- 13-8-1974. 


(A) Calcutta High Court (Original Side) 
Rules, Ch. 29, Rr. 89, 90, 91, 92 — Reference 
directed to practising -lawyer as Special Re- 
feree — Rules 89, 80 will not appl — 
Order 26, Rule 11, Civil P. C. attracted — 
Report of such referee does not become bind- 
ing by efflux of time. (Civil P. C. (1908), 
O. 26, R. 11). 

The provisions contained in Chapter 26 
of the Rules of the Original Side do not 
strictly apply when reference is directed to a 
practising lawyer or an advocate of High 
Court. A practising advocate of High. Court 
is not an “Officer” of High Court within the 
meaning of the word as used in Chapter 26 

(Para 29) 

The provisions contained in Order 26 of 
the Civil P. C. will. apply to such a case. 
There is no provision in the Civil P. C. about 
limitation of time for taking objection to the 
report. When the report is before the- Court 
objections to the report -can be raised and 
there is no question of limitation. The report 
shall be evidence in the suit and where the 
Court is dissatisfied with the report the Court 
will direct: further enquiry. Order 26, Rule 11 
is the material provision of the Code under 
which the reference is made. AIR 1963 Bom 
59 and AIR 1934 Cal 737. Followed. 

(Paras 38, 40) 

Thus, the report of such a practising 
lawyer as Special Referee does not in any 
way become binding automatically by efflux 
of the prescribed time and Chap. 26, Rr. 89, 
90 will not apply. Even assuming the . rules 
apply, the report is liable to be questioned 
at the hearing of suit under Chap. 26, Rr. 91, 
92. AIR 1960 Cal 190, Distinguished. 

(Paras 42, 43) 

(B) Civil P. C. (1908),.0. 26, R. 18 — 
Court’s power to issue commission ex parte — 
AIR 1934 Mad 548; AIR 1960 Orissa 66; 
AIR 1962 Andh Pra 84 and AIR 1970 Delhi 
285, Not Followed. 


The -Court does: have power to make an 
ex parte order issuing commission: Thus an 
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‘Jaiswal Coal Co. v. Fatehganj Co-op. M. Society 


‘AIR 1916 Cal 566, Ref. 
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order by Court appointing a Commistion ¢x 
parte without issuing notice to the defendant 
will not make the order illegal as it is not 
opposed ‘to Order 26, Rule 18. AIR 1934 
Mad 548; AIR 1960 Orissa 66, AIR 1962 
Andh Pra 84 and AIR 1970 Delhi 205, Not 
followed; AIR 1953 Mad 717 and AIR 1970 
Mys 45, Followed. (Paras. 46, 47) 


(C) Calcutta High Court (Original Side) 
Rules, Chap. 26, Rr. 91, 92 — Report of 
Special Referee, perverse — Must be set aside. 

A Special Referee acts beyond the scope 
of his power, authority and jurisdiction when 
he arrives-at his conclusions in the report in 
disregard of the law and procedure prescribed 
by High Court and without legal or admis- 
sible evidence before him.’. When the Special 
Referee takes evidence in the absence of one 

party and receives secret information himself, 
the report of such a Special Referee is per- 
verse and must be set aside. (Para 59) 


(D) Civil P. C. (1908), S. 75 (c), O. 26, 
Rr. 11, 12 — Commission to decide agent’s 
liability for secret profits — Issuance of — 
Not permissible.: (Contract Act (1872), Sec- 
tions 216, 217). 


In a suit filed by the principal against 
the agent for account, the jurisdiction, autho- 
tity and power of the Court to decide the 
question of liability of the agent to account 
cannot be disputed. If the agent fails to 
keep proper accounts or conceals the true 
nature of the transaction from the principal 
fraudulently or receives secret profit the agent 
is liable to the principal in a suit for account. 
The Court can decide the question in a pro- 
per proceeding whether the agent would be 
liable or not. There is no difference in this 
respect between the English Law and the 
Indian Law. (Para 64) 

- But the Court cannot issue commission 
to enquire into secret profits of agents and 
ask the Commissioner to decide the ques- 
tion of agent’s liability for such secret pro- 
fits. The Court can issue commission to ex- 
amine the account only for the purposes speci- 
fied in Sec. 75 (c)-and there is no inherent 
power of the Court to issue commission for 
any other purposes. The Commissioner or 
Special Referee cannot decide the question 
of liability of the agent for payment of secret 
profits to the principal. This is a matter for 
the Court to decide. If the Court passes an 
order directing a reference for accounts out- 
Side the limit of Section 75 (c) of the Code, 
the Order will be without jurisdiction. AIR 
1961 SC 218; AIR 1962 SC 527; AIR 1964 
SC 993; AIR 1969 SC 823 and AIR 1972 
Cal 283, Followed; AIR 1960 Cal 190 and 
(Paras 65, 67, 68) 
Cases Referred : Chronological Paras 
(1973) Administration Suit No. 1408 of 1965, 

D/- 8-6-1973 (Cal) 23 
61, 68 
69 


AIR 1972 Cal 283 | 
(1972) Appeal 273 of 1972 (CA es ye 
AIR 1970 Delhi 205 = 1970 Rev. Cy 695-. 45 


AIR 1970 Mys 45 = (1969) 2 Mys LJ 284 47 
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administrative 2 and will pay the sur- 


AIR 1969 SC 823 = (1969) 3 SCR 92 61, 68 


AIR. 1964 SC 993 = (1964) 5 SC R 946 ne 


"AIR “1963 Bom 59 = 64 Bom LR 611 39, 
AIR 1962 SC.527 = 1962 Supp (1) SCR 490 


g a Andh Pra 84 = (1961) 1 Andh WR 
AIR. 1961 SC 218 = 1961 (1) Cri LJ 322 


, 65, 66 

AIR 1960 Cal 190 32, 33, 62, 67 
AIR 1960 Orissa 66 = 25 Cut LT 532 45 
AIR 1953 Mad 717 = 1953-1 Mad ie 
(1939) 1 Ch. 766 = 108 LJ Ch 321 62, 64 
AIR 1934 Cal 737 = ILR 61 Cal 488 . 41 
AIR 1934 Mad 548 = 40 Mad LW a 44, 


, 48 
AIR 1916 Cal 566 = ILR 42 Cal 819 a 


ipankar Gupta a Mrs. S. Pal, Advo- 
Sige or Applicant; T. K. Biswas, for Op- 
posite Party. 
ORDER:— I have before me two 
motions relating to the final report made by 
an Advocate of this Court as Special Referee. 
An application for confirmation of the report 
has been made by the plaintiff Jaiswal Coal 
Company. Another application has been 
made by the defendant Fatehganj Co-opera- 
tive Marketing Soci Limited for setting 
aside the report or declaring the report as 
null and void. 


2. The applications have been made 
under the facts circumstances as hereunder. 

3. Jaiswal Coal’ Company (Œ shall 
shortly call ‘the firm’) is a partnership firm, 
duly registered under the Indian Partnership 
Act, 1932. The firm carries on business at 
Gandhi House at No. 16, Ganesh Chandra 
Avenue, Calcutia. . 


4. Fatehganj Co-operative Marketing 
Society Limited ( shall shortly call ‘the 
society’) is a co-operative. society with limit- 
ed liability within the meaning of Uttar 
Pradesh Co-operative Societies Act, 1965 hav» 
ing its registered office and carrying on busi- 
ness at Fatehganj Galamandir, Lal Bag, 
Faizabad in the State of Uttar Pradesh. 


5. On September 12, 1964, by an 
agreement in writing between the firm and 
the society, the firm agreed to supply coal to 
the society and the society agreed to act as 
selling agent of the firm in the district of 
Faizabad, inter alia, on certain - terms and 
conditions. In respect of the coal supplied 
to Faizabad, the society will pay the rail- 
way freight, unloading, loading, transport and 
Stacking charges upto the place of stacking. 
The. coal.. will -be sold to the consumers by 
the society at such rate as fixed by the firm. 
The society will realise the sale proceeds of 
coal on behalf of the firm. From the sale 
eects the society will deduct the investment 

respect of the railway freight, Doamne 
loading, transport, stacking, supervisory and 


l 7. 
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plus te the firm firm will pay Rs. 1.50 
paise per tonne as commission on the 
roced of e cod o eoa. 


6. In September 1964, it was agreed 
that the firm would pay to the society as 
commission at the rate of Re. 0.50 paise per 
tonne which the society would deduct from 
the sale proceeds of the coal payable to the 
firm and the society will be entitled to rea- 
lise the balance of commission at the rate of 
Re, 1/- per tonne directly from the coa- 
sumers. 

Between January 19, 1965 and 

1967, pursuant to the aforesaid 
agreement, the firm supplied 35,152 tonnes 
and 5 quintals of coal, the sale proceeds of 
which at the rate fixed by the firm was Rupees 
$,50,615.18 paise. The society paid to the 
firm Rs. 8,30,822.80 paise. 

8. On March 2, 1970, the: firm institut- 
ed this suit against the society and claimed 
a decree for Rs. 1,78,239.19 p. as per: parti- 
culars set out in the plaint. 

9. On September 28, 1970, writ of 
summons was served on the defendant society. 
In December 1971, the suit was part-heard 
for two days before T. K. Basu, J. The 
defendant did not appear at the hearing of 
the suit. 

10. On January 1, 1972, an applica- 
tion was made by the firm for amendment of 
the plaint by which the firm claimed a decrea 
for the sum of Rs. 58,232.19 p. and interest 
on the said sum at the rate of 12 per cent. 
psr annum. from. April 10, 1967 till February 
5, 1970 amounting to Rs. 20,187.16 p. aggre- 
gating to the total sum of Rs. 78,419.35 p. 
in place of Rs. 1,78,232.19 p. (sic). The firm 
also claimed that account be taken of the 
sales made by the society of the quantity of 
35,152 tonnes and 5 quintals of coal atch- 
ed and/or caused to be despatched to it by the 
firm and decree for the amount as may be 
found to be payable by the society to the firm 
in respect of such sales. 

ii. On the application of the firm 
an order was passed by the Court permitting 
the firm to amend the plaint. 

12. The order of amendment and a 
copy of the amended plaint were served on 
the society. On April 17, 1972, the Attorney 
for the society appeared before T . Basu, J. 
and took adjournment. At the hearing of 
the suit, the society did not appear. The suit 
was heard on May 16, 1972. It was part- 
heard and was adjourned. On Jane §, ie 
hearing was concluded and on that day, an 
ex ae decree for Rs. 58,232.19 was aera 
by T. Basu, J. in favour of. 
against P society together with interest ies 
on at the rate of 6% per annum from April 
10, 1967 upto February 28, 1970 and there- 
after with interest thereon at the said rate 
from March 2, 1970, - being te date of: filing 


‘go 
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of this suit until realisation. The decree fur- 


ther provided as follows :— - 
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_and consequently has no locus standi to chal- 
lenge the Presidential election. AIR 1957 SC 
694; AIR 1952 SC 64 Relied on. . 
- (Paras 5 to 7) 

(B) Presidential and Vice-Presidontid 

- Elections Act, 1952, Section 18 — Coustiiu- 


~ tion of India Articles 71 ond 226 — Petiticz:, 


regarding Presidertia’ election, incidentally 
challenging constituticonalitty of satutes/pro- 
visions — Proper forum is Suprem2 Court, 
not High Court. ATR 1957 SA @94, ATK 1952 
SC 64. Relied on. (Paras 6, $) 
Cases Referred: Chronological Paras 


AIR 1957 SC 694 = 1957 SCR 1081 T 
AIR 1952 SC 64 = (1852) 3 SCR 218 7 


Arvind Krmar, for Petitioner; TP. $. 
Nariman, Addl. Solicitor General with 5S. S. 
Chadka, Central Govt. Standing Counsel 
and G. V. G. Krishnamurthy, Dy. Legal Ad- 
viser and Central Govt. Advocate for Res- 
pondents. 


V. S. DESHPANDE J. After the 
Election Commissioner had issued the notifi- 
cation under sub-section (1) of Section 4 of 
the Presidential] and Vice-Presidential Elec- 
tions Act, 1952 (hersinafter called the Act) 
on July 16, 1974 giving a public notice under 
Section 5 of the Act as amended by Act 5 of 
1974 inviting nominations of candidates for 
the election uf the President and specifying 
the last date for filling the nominations to be 
July 80, 1974 and the date of election to be 
August 17, 1974, the present writ petition 
was filed in this Court on July 25, 1974, one 
day beforc the expiry of the period fixed for 
fling the nominations, The petitioner Shri 
Peter Samuel Wallace stated that he had 
wanted to contest the Presidential election 
snd was a le candidate. He did not 
muke any pleading as to why he did not file 
a nomination of his candidature within time. 
He referred, however, to Sections 5B and 5C 
of the Act as amended in 1974 whereby it 
was necessary that the presentation of the 
nomination paper of a candidate for the elec- 
tion shall be accompanied by at least ten 
electors as proposers and at Isast ten electors 
as seconders. It was also necessary there- 
under that the candidate should deposit the 
sum of Rs. 2,509/- along with the vomina- 
tion paper. We contended that these require- 
ments were contrary to the provisions of 
Article 56 of the Constitution which made a 

tson eligible for election as a President if 
fe is a citizen of India, he has completed the 
aga of thirty-five years and is qualified for 
election as a member of the House of the 
People and, therefore, unconstitutional. The 
petitioner did not, however, contend that the 
requirement of a candidate filing a noraination 
paper was itself unconstitutional. He did 
not also explain why the petitiscner did not 
file the nomination paper without being pro- 

sed by ten electors and being seconded 
by another ten electors and, without the ge- 
posit of Re. 2,590/- if he believed that under 
the Constitution he wes entitled to du so. T'e 
challenged the validity of tho proposed eles- 
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tion on other grounds tu which no reference 
is necessary. 

2. The principal relief claimed by 
him was that the election svheduled to be 
held on August 17, 1974 should be prohibited 
and incidentally the Constitution eventh 
Amendment) Act 1961 should be declare ultre 
vires of the Constitution and Seciions 5B 
and 5C of the Act should be declared as 
unconstitutional. 


8. Notice tc show cause why the writ 
petition should not be admitted were issued’ 
to the Union of India, the Election Commis- 
sion aud the Returning Officer. Notice was 
also issued to the Attorney-General in view 
of the allegations of unconstitutionality of the 
Hlevanth Amendment of the Constitution and 
certain provisions of the Act. The respon- 
cents entered appearance through Shri F. S. 
Nariman, Addl. Solicitor General and Shri 
Chadka and a preliminary written state- 
ment on behalf of the Chief Election Com- 
missioner was filed, 


4. In considering the admission of 
the writ petition, two preliminary objections 
have to be ccasiZered, namely, (1) the locus 
standi oJ the petitioner, and (2) the jurisdic- 
a of this Cowrt to entertain the writ peti- 

Ta. 


(1) LOCUS STANDI:~- 


«yo , Ht is settled.law that the word 
election” used in the Constitution includes 
the whole process of election from the pre- 
parations preceding the holding of it till the 
result of it is announced after the -lection is 
held. Article 71 (1) of the Constitution pre- 
scribes the forum in which any Coubt or dis- 
pute arising out of or in connection with the 
election of a President is te be decided. That 
forum is the Supreme Court, Under Article 
71, (8) Parliament may by law regulate any 
matter relating to or cennected with the 
election of a President or Vice-Prosident. 11 
was open to Parliament, therefore, to onect 
the Act and to amend it in 1274. Such an 
enactment could contain the varicus require- 
ments to he satisfied by the candidates con- 
testing et the clection. The basic rsquirement 
is that the candidate must filo a nowination 
paper by which he is proposed as a car- 
didate. The petitioner doe not deny that 
he had to fusi the requirements of Art, 58 
of the Constitution before he could stand 
es a carctidate for election as a President, viz., 
whether he was a citizen of Iodia, whether 
he had completed the age of thirty-five years, 
and whether he was qualified fer election as 
a member of the House of the People were 
the requirement under Article 58 which the 
peftioner had to fulfil. The petitioner made 
no attemrt to show to ths Retuming Officer 
by fiag a nomination paper that he fulfil- 
ed these requirements. The primary jurisdic. 
tion to scrutinize whether the petitioner ful- 
filled these requirements was in the Retum- 
ing Officer, Instead of doing so, the peti- 
tioner has filed this writ petition in this 
Court alleging that he fulfils the requirements 
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of Article 58 of the Constitution. But it is 
not far this Court- to determine whether he 
does so. It was for the Returning Officer 
to do so. The petitioner also did not dis- 
pute that he had to file a nomination paper 
to contest the election as a candidate. He 
has given absolutely no explanation why he 
did not file such a nomination paper. He 
merely allezed that he intended to be a can- 
didate but he did not take any action to be- 
-come such a candidate. Section 13 (a) of the 
Act defines a “candidate” to mean a person 
whe has been or claims to have been duly 
nominated as a candidate at an election. Even 
if we assume in favour of the petitioner that 


he did not file nomination papers because he: 


wes afraid it would be rejected by the Re- 
arta Officer as not having been accom- 
pained by the recuired deposit and not hav- 
ing been proposed by ten electors and second- 

by anothar ten electors, the petitioner 
cou'd have acted true to his belief that these 

irements were unconstitutional, Accord- 
ing to Section 5E (8) the nomination paper 
of a candidate may rejected by th. Re- 
turning Officer; inter alia, on the grounds 
that it is not accompanied by the required 
deposit and is not subscribed by the required 
mmber of proposers or seconders. The 
worst that could happen to the petitioner, 
therefore, was that his nomination paper 
would have been rejected by the Returning 
Officer on these two grounds. Had that 
ha ed, the petitioner would have becoaw 
a “candidate” within the meaning of Sec- 
tion 18 (a) of the Act. For, he could have 
been a person who claimed to have been 
duly nominated. For, the requirements not 
Fulfilled by him were alleged by him as un- 
constitutional. He could, therefore, still claim 
that he is a duly nominated candidate though 
the Returning Officer may take the view 
that his nomination did not fulfil the re- 
quirements of the law. 


6. Under Section 18 of the Act the 
result of an election could be challenged be- 
fore the Supreme Court, inter alia, on the 
poms that the result af the election had 

en materially affected by the non-compli- 
ance with the provisions of the Constitution 
and that the nomination of any candidate had 
been one rejected. The petitioner would 
thus have been able to file an election peti- 
tion challenging the validity of the election 
before the Supreme Court on these grounds. 
Under Section 14 (2) of the Act, however, 
an election petition can be presented only by 
a candidate. The petitioner could: have be- 
lcome a candidate had he filed a nomination 
poe even if the said nomination paper had 

een rejected. For, the petitioner could have 
claimed to have been duly nominated on his 
own interpretation of the Constitution and the 
Act. It is a wilful. default of the petitioner 
himself which has resulted .in his. not be- 
coming a candidate. It is his own negligence, 
therefore, which prevented him from acquir- 
jing the locus standi to contest the election 
of the President. . a 








P. S. Wallace v. Union of India (Deshpande J.) 


L It is settled law by the decisions 


‘ant the Supreme Court in Dr, Narayan Bhas-. 


Khare v. The Election Commis- 


sion of India, 1957 SCR 1081 = (AIR 1957 SG 


694.) read with N. P. Pounuswami v. Re- 
turning Officer, Namakkal Constituency, 
(1952) SCR 218 = ‘AIR 195% SC 64) that 
the doubts and disputes in connection with 
an election cannot raised by way of a 
writ petition before the election is held even 
in the Supreme Court. I! is only after the 


election is held and in an election petition’ 


that the Supreme Court can resalve these 
duubts and disputes, The locus standi for 
raising such doubts and disputes is pos- 
sessed only by a candidate who alone can 
file an election petition, No one else can 
do so. The petitioner never became a 
candidate, He could have become a candi- 
date. It is his own wilful default which 
is responsible for not becoming a candi- 
te.. In our view, therefore, he does not 
have any locus standi to question the 
validity of the Presidential election sche- 
duled to be held on August 17. 1974 ir- 
respective of the grounds which he may 
wish to urge to invalidate the said elec- 
tion, For. all such grounds could be 
urged by him only in an election petition 
filed in the Supreme Court. 
(2) JURISDICTION -— 


8. The filing of an election petition 
by a candidate iş a statutory right. The 
exclusive jurisdiction to try such an elec- 
tion petition is vested in the Supreme 
Court under Article 71 of the Constitu- 
tion. The jurisdiction of the High Court 
to entertain a writ petition under Art. 226 
lg discretionary. Matters which can be 
considered only by the Supreme Court 
under Article 71 are taken gut of the 
jurisdiction of the High Court exercisable 
under Article 226. It was necessary, 
therefore, for the netitioner to show that 
thig Court had furisdiction to hear this 
writ petition quite apart from the aues- 
on that iy Pea did not have ae 
o.us s to file the it petition at all. 
The only effective relicf claimed by the 
petitioner is that the Presidential election 
cana a to ie ee on August 17. 1974 

ould be prohibite d shoul order- 
ed not to be held. Ne Eg a : made 
an application for stay of the said elec- 
tion which application has already been 
d by us. The other reliefs claim- 


ed by the- petitioner for the declaration ofl- 


the Eleventh. Amendment of the Consti- 
tution and certain provisions of the Act 
as invalid are only incidental. Those re- 
liefs are claimed because they are neces- 
sary tp be obtained before the main re- 
lief of prohibiting the election can be ob- 
tained by the petitioner. Unless this 
Court, therefore; has the jurisdiction to 
prohibit the lection of the President to 
be held on August 17. 1974. this Court 
cannot consider the grant of the other re- 
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efs to the petitioner. The petition 















jurisdiction to grant the relief claimed by 
the petitioner for two reasons. Firstly, 
no such relief can be granted even by the 
Supreme Court much less by this Court 
before the election is held. Secondly. 
even after the election is held the relief 
can be granted only by the Supreme 
Court in an election petition in view of 


this writ petition, For, 

grounds on which the validity of the elec- 
tion is to be challenged by the petitioner 
after the election is held. These grounds 


of the provisions of the Act. In no case. 
can the High Court have the jurisdiction 
to entertain the writ petition. 


9. The writ petition, is, therefore, 


dismissed on the above two grounds after 
hearing the learned counsel on both the 
sides and without any order: as to costs. 


Petition dismissed, 
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Mrs. Urmila Ginda, . Petitioner . v. 
Union of India and others, Respondents. 

Civil Writ Petn. No. 682 of 1973. D/- 
5-8-1974. ' 

(A) Constitution .of India, Arts. 15 (4). 
16 (4) — Post reserved for wie nae caste 
— High caste lady marrying scheduled 
caste husband — She cannot claim the 
post, 


LR/BS/F256/74/JHS 





Urmila Ginda v. Union of India (S. 


Rangarajan J.) [Prs. 1-2] Delhi 115 


Article 15 does not. enable the State 
to make anv reservation in respect of 
backward classes or of scheduled castes or 
scheduled tribes except to the extent per- 
mitted i.e. for helping social and educa- 
tional advancement of members of such 
classes, castes or tribes. The petitioner, 
who is a high caste Hindu not subject to 
any social or educational backwardness 
cannot, merely on the ground that she 
has married a scheduled caste husband, 
take advantage of any such special provi- 
sion because she is not one of them. To 
permit the petitioner to compete for a 
reserved post would defeat the verv pro- 
vision made by the State for such social- 
ly and educationally backward classes. 
AIR 1972 SC 1840. Distinguished. 

- (Paras 6. 7) 
Cases Referred: Chronological Paras 
AIR 1972 SC 1840 = (1972) 3 SCR, 361 4 


D. K. Kapur with D. P. Sharma. for 
Petitioner; A, B. Saharya with K. B. Soni, 
for Respondents. 


ORDER. :—— The short but interesting 
question in this Writ Petition is whether 
the petitioner; who belongs to a high caste 
family. (Malhotras of Puniab) and who 
married Flt. Lt. C. D. Ginda. whe be- 
longs to.the Scheduled Caste (Adharmi 
community i e, chamar), is also entitled 
to be treated as a Scheduled Caste candi- 
date in respect of a public office reserved 
for backward communities. Scheduled 
Castes and Tribes. 


2. The marriage is Said to have 
taken place on 15-1-1969 (this fact has 
not been stated in the petition. but Shri 
D. K. Kapur, learned counsel for the peti- 
tloner, states this from the har and this 
fact hag not been disputed). The peti- 
tioner graduated from the Delhi Univer- 
aity and also passed the one vear inten- 
sive course in Russian from the Institute 
of Russian Studies, Jawaharlal Nehru 
University. New Delhi in the year 1968. 
When a post of Senior Russian-to-English 
Translator in the Ministry of Defence in 
the scale of Rs. 325-575 was'advertised she 
applied for that post. She took a writ- 
ten test on-the basis of which she was 
called for interview on 13-6-1972. She 
was, however, selected for the post of 
Junior Russian/English Translator in the 
scale of Rs. 125-350. She was placed at 
serial number two on the panel of select- 


‘ed candidates which consisted of two per- 


sons. The person who was Sr. No. 1 was 
appointed. Whe. the petitioner made in- 
quiries why she did- not get the order of 


‘appointment she was told'that the wost 


Was reserved for a Scheduled Caste candi- 


‘date and that being a member of the 


higher caste herself she could not be given 
thet post merely on the vround of her 
marriage with a Scheduled ‘Caste person. 


i 
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3. There can be no doubt that the 
petitioner had become a Sapinda of her 
husband who belongs to the Scheduled 
Caste by virtue of her marriage. The 
distinction between Anuloma and Prati- 
loma marriages according to the tradi- 
tional Hindu Law and the difference of 
opinion that existed concerning whether 
the Pratiloma marriage was valid or not 
have lost their importance by reason of 
the Hindu Marriage Act: Section 4 pres- 
cribes that the provisions of this Act 
would apply notwithstanding any rule of 
Hindu Law or custom to the contrarv: 
Section 5 permits anv Hindu to marry 
another Hindu provided there is no dis- 
qualifying feature mentioned in that sec- 
tion, none of which, is present in this 
case, 


4, On the question whether by 
reason of the petitioner becoming a 
Sapinda of her husband. by marriage. she 
can claim the benefit of being appointed 
to a post reserved for backward commu- 
nities, Scheduled Castes and Tribes there 
is no specific authority. By wav of ana- 
logy a decision of the Supreme Court re- 
lating to an election to a seat reserved 
for Scheduled Tribes under the Represen- 
tation of the People Act was referred to. A 
non-tribal lady had married a person be- 
longing to the Munda tribe — a scheduled 
‘tribe — according to the tribe’s custom 
and she had also been accepted bv the 
tribe as a member of that tribe by the 
elders of that tribe. The mere fact that 
the person who was so accepted as a mem- 
ber of the tribe was held sufficient to con- 
test for a seat reserved for Scheduled 
Tribes. Grover, J. speaking for the 
Supreme Courtin N. E. Horo v. Smt. J ahan 
Ara Jaipal Singh, (ATR 1972 SC 1840) found 
that once the marriage of a Munda male 
with a non-Munda female is approved or 
sanctioned by the Parha Panchavat she 
became a member of the community and 
could contest for a reserved seat. The 


lady had been assimilated in that com- 


munity. The contention that a person 
could be a Munda by birth alone was 
rejected: on the ground that no rigid 
custom of endogamy was established. 
Article 340 of the Constitution, employ- 
ing the words ‘tribal’ communities’. in 
addition to ‘tribes’ was given a liberal 
interpretation: it wag held to. include 
even members of the Munda tribe by 
marriage and not. by birth alone. This 
decision wag given. in the context of al- 
lowing representation to a Scheduled 
Tiive on the basis of the tribe having ac- 
cepted one in its fold. The situation here 
is totally different. The petitioner ig a 


high caste Hindu who was not subject to. 


any backwardness.. either social or ed'ica- 
tional. Article 14 of the Constitution 
enjoins that the State shall not denv te 
any person equality before the law or 


the equal protection of the laws within 
the territory of India. Article 15 (1) pro- 
hibits the State from discriminating 
against any citizen on ground of. caste 
etc., but Article 15 (4) savs that the State 
shall not for this reason be prevented 
from making gpecial provisions for the 
advancement of socially and educational- 
ly backward classes of citizens or belong- 
ing to the backward communities, Sche- 
duled Castes and Tribes, Article 16 
which ensures equality of opportunity for 
all citizeng in matters relating to ‘public 
employment, states (vide sub-article (4)) 
that the State shal] not be prevented in 
this respect from making any provision 
for the reservation of appointments or 
posts in favour of citizeng who are back- 
ward and in its opinion are not adeauate- 
E in the services under the 


5. It is well understood that the 
Hindu theory of the husband and wife 
being one cannot be extended for secular 
purposes also; her becoming. on her hus- 


band’s death. the surviving half of her. 


husband and her becoming the Sapinda 
of her husband are based on spiritual, not 
secular, considerations. 


6. Article. 15 having placed a total 
ban on the State discriminating against 
any citizen on the ground only of caste 
etc, the State would not be able to make 
any reservation at all in respect of back- 
ward classes or of Scheduled Castes or 
Scheduled Tribes except to the extent 
permitted i.e. for helping social and edu- 
cational advancement of members of such 
classes, castes or tribes. In other words, 
the Constitution does not - enable the 
State to make anv. special provision de 
hors Article 15: it cannot make anv ex- 
cept to the extent necessary for making 
special provision for the advancement of 
socially and educationally backward 
classes. The petitioner cannot obviously 
seek to`. take advantage of anv special 
provision made by the State for the ad- 
vancement of such classes of persons be- 
cause she is not one of them—she is a high 
caste Hindu who was not subject to any 
such backwardness either socially or edu- 


cationally, 


7; It seems to me that to permit a 
lady like the petitioner belonging to a 
higher caste to compete for a seat re- 
served for such socially and educational- 
ly backward class of people. mere by 
reason of her marrying a person belong- 
ing to such a caste. might even defeat 
the provision made by the State in favour 
of such socially and educationally back- 
ward classes by reservine certain posts 
for The special provision reserv- 
ing a seat for Scheduled Castes would be 
nullified if a person not subject to educa- 
tional or other backwardness is allowed 


ph 
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ito compete with those who are so handi- 


jcapped, Even if it is not possible at the 


moment for the post reserved for back- 
ward communities and Scheduled Castes 
and Tribes to be filled up owing to non- 
availability of the candidates, the same 
has to be carried forward for at least two 
years according to the Home Miunistry’s 
Official Memorandum (No. 27/25/68-Estt- 
SCT, dated 25-3-1970). Shri D. K. Kapur. 
however. drew mv attention to vet an- 
other Memorandum of the Ministry af 
Home Affairs dated 2-9-1964 (No. 1/4/64- 
SCT (1)) stating that if there is only one 
vacancy it shall be treated as unreserved 
vacancy. I do not see how it helps the 
petitioner in any wav because this parti- 
cular post, according to the case of both 
sides, has been treated as a reserved 
vacancy and the petitioner also is claim- 
ing that it is a reserved one. 


8, It must be conceded in fairness 
to the petitioner that she has not been 
shown to have married a person belong- 
ing to the Scheduled Castes merely for 
the purpose of seeking a reserved Govern- 
ment post. But for considering the ques- 
tion whether a person belonging to a 
higher caste can claim to be appointed to 
such a reserved post only by reason of 
marriage it seems necessary to even think 
of the possibility of the same being 
absued, If it is to be held that a high 
caste wife marrying a Scheduled Caste 
husband would become a Scheduled Caste 
candidate. entitled to such a reserved post 
it would be to let that person. who is not 
subjected to the game social or educa- 
tional backwardness, to compete with 
those who are socially and educationally 
backward. to advance whom the Govern- 
ment makes such a special provision. as 
permitted by Article 15 (4) of the Con- 
stitution. 


9. It was faintly argued by Shri 
D. K. Kapur, learned counsel for the peti- 
tioner. that the District Magistrate has 
given to the petitioner a certificate that 
by reason of her marriage with one be- 
longing to the Scheduled Caste she be- 
longs to that caste and that it is conclusive. 
I am afraid this is not so. Even some 


of the concerned officials seem to have 


been under the impression that the peti- 
tioner was entitled to apply for and be 
appointed to the reserved post in question, 
which probably Jed the petitioner to com- 
pete for it. But on a proper view of the 
legal position it is seen that by reason of 
such a marriage the petitioner cannot 
claim the reserved post in question. The 
petition is accordingly dismissed. but in 
the circumstances without costs. 

Petition dismissed, 
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AVADH BEHARI ROHATGI. J. 
Vishwa Nath and another, Appellants 
v. Chaman Lal Khanna and another, Res- 
pondents. 


S. A. O. No, 128 of 1974, D/- 19-3- 
1975." 


(A) Delhi Rent Control] Act (59 of 
1958). Section 14 (1), Proviso, Clause (b) 

“Sublet”, “assign” and “parted with 
the possession” — Interpretation — 
Tenant, who was sole proprietor of con- 
cern, forming Company in which he had 
controlling interest —- Held there was no 
sub-lettmg or parting with possession by 
tenant to company. 

_ V was the tenant. He took the pre- 
mises on rent in November. 1962 in his 
own name. In 1964 he formed a com- 
pany in which he had a controlling inte- 
rest and of which he was the chief execu- 
tive and the managing director. After 
formation of the company, he continued 
to be in possession of the premises. His 
sons and wife were the other share-hol- 
ders with him. The landlord brought a 
petition for ejectment of V and the com- 
pany mainly on the ground that V had 
sub-let, assigned and parted with the pos- 
session of premises in favour of the com- 


y: 

Held. there was no sub-letting or part- 
ing with possession. (Para 41) 

If an individual takes the premises on 
rent and then converts his sole proprietor- 
ship concern into a private limited com- 
pany in which he has the controlling inte- 
rest, he cannot be evicted from the pre- 
mises, The person who took the premises 


on rent remains in possession though he . 


forms a company and ceases to be the 
sole proprietor. He does not cease to be 
in possession. He has not parted with 
the possession with any one. He has 
changed the form of his business. 
(Para 22) 
The occupation by the company is 
merely that of a licensee. Such an occu- 
pation is not necessarily exclusive. The 
tenant has not completely effaced himself. 
He is in legal possession. He has a con- 
trolling interest in the company. (1926) 1 
KB 198, Rel. on; 1970 Ren CJ 1001 (Delhi), 
Ref, (Para 19) 
So long as the lessee. retains the legal’ 
possession of the whole of the premises 
he does not commit a breach of law 
against parting with possession by allow- 
ing other people to use the. same. A tenant 
Been be said to part with the possession 
of any part of the. premises unless his 
agreement with the licensee wholly ousts 


*(Against order of N. C. Kochhar, Rent 
Controller, Delhi, D/- 30-4-1974). 
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him from the legal possession of that part. 
If there is anything in the nature of a 
right to concurrent user there is no part- 
ing with possession, (1931) 1 Ch D 470 
and 1966 Delhi LT 28. Ref. (Para 30) 


' Clause (b) of the proviso to S. 14 (1) 
uses three expressions, namely, ‘sublet’, 
‘assign’ and ‘otherwise parted with posses- 
Sion’. 
different concepts and apply to different 
circumstances. In sub-letting. there exists 
the relationship of landlord and tenant as 
between the tenant and his sub-tenant 
and all the incidents of letting or tenancy 
have to be found, namely. the transfer of 
an interest in the estate. payment of rent. 
and the right. to possession as against the 
tenant in respect of the premises sub-let. 
In assignment the tenant has to divest 
himself of all the rights that he has as a 
tenant. The expression ‘parted with pos- 
session’ undoubtedly postulates parting 
‘with legal possession. Parting with pos- 
session means giving possession to per- 
sons other than those to whom possession 
has been given by lease and “parting 
with possession” must have been by the 
tenant. The mere user by other persons 
is no: parting with possession so long as 
the tenant retain the legal possession him- 
self or, in other words. there must be 
vesting of possession by the tenant in an- 
other person by divesting -himself not 
only of physical possession but also of 
the right to possession. The divestment 
or abandonment of the right to posses- 
sion in necessary in order to invoke the 
clause of parting with possession. 1972 
Ren CR 74 (Delhi). Ref (Para 31) 

(B) Civil P. C. (1908), O. 6, R. 17 — 
Amendment of written statement — V 
taking premises on rent and later on, 
forming company in which he had con- 
trolling interest — Ejectment proc 
under rent control legislation by landlord 
on ground that V had sub-let or parted 
possession to company — Written state- 
ment by V by mistake stating that com- 
pany was the tenant and not V — In ap- 
peal, V seeking amendment of his plead- 
ing to the effect that he was tenant even 
after formation of company — In second 
appeal, held that the amendment should 
have been allowed, if truth was that V 
was the tenant. (Para 36) 


The Courts do not punish the litigants 
for the mistakes they make. Courts of 
law are not Courts of penal jurisdiction. 
They exist for the sake of doing justice. 
Civil Rev. No. 165 of 1967. D/- 14-11-1968 
(Puni & Har), Disting. _ (Para 36) 
Cases Referred: Chronological Paras 
1972 Ren CR 74 = 1972 Ren CJ 41 sacs 
1972 Ren CJ p 14 (S N 16) (Puni) -38 
‘1970 Delhi LT 592 = 1970 Ren CJ eases 
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(1968) Civil Revn. No. 165 of 1967. D/- 

14-11-1968 (Puni) 37 
1966 Delhi LT 28 27, 30 
(1931) 1 Ch D 470 = 100 LJ Ch 278 30 


(1926) 1 KB 198 = 95 LJ KB 449 © n 
s 19, 23, 28 _, 

(1923) 1 Ch 373 = 92 LJ Ch 161. ya 

(1897) 13 TLR 198 27 


„M. M. N. Pombra, for Appellants: 
Raj Kishan. Vijay Kishan and D. R. Mal- 
hotra. for Respondents. 


JUDGMENT :— This ig a tenant’s 
appeal from the order of the rent control 
tribunal dated April 30, 1974. 


2. The facts are these. The ap- 
pellant No, 1 Vishwa Nath carried on the 
business of advertising under the name 
and style of Interads International Ad- 
vertising Agency. He wag the sole pro- 
prietor of this business. On November 
1, 1962. he took one room 9 X 20 feet on 
the back side in a building bearing No. 6/4 
Asaf Ali Road, Delhi, on a monthly rent 
of Rs. 100/-. This room is being used a9 
an office. Chaman Lal Khanna. Advocate, 
and his three sqns are the landlords of 
ar building. They ‘are respondents 1 


3. Vishwa Nath thought of ex- 
pending his business. In 1964 he formed 
a limited company. He called it Interads 
Advertising (P.) Limited (“the company”). 
From 1962 till the beginning of 1964 he 
Paid rent in the name of Interads Inter- 
national Advertising Agency. After the 
formation of the company in 1964 the 
company started paying rent. Rent was 
being paid by pre-receipted cheaues. At 
the reverse of the cheque a receipt was 
printed. The receipt is in these terms: 


_. “Received from M/s. Interads Adver- 
tising (P.) Ltd. the sum stated on the 
other side of this cheque | 
Signature of Payee eezeece ecensees ese 

Da tesne KERET AEA PERE 

Note: The above Signatures are intended 
to be a receipt only.” 


4. In the beginning Vishwa Nath. 
appellant No. i, and later on the com- 
pany. appellant No. 2. used to send thè 
pre-receipted cheques to the landlords. 
Mr. Chaman Lal Khanna, respondent 
No. 1, would sign the cheques on the re- 
verse and obtain payment thereof. The 
cheques used to be returned to the com- 
pany so that these may serve as receipts, 


5. On January 25, 1969. the Land- 
lords brought a petition for electment of 
Vishwa Nath, appellant No. 1. and In- 
terads Advertising (P.) Limited. respon- 
dent No. 2, mainly on the ground that 
Vishwa Nath had sub-let, assigned and 
parted with the possession of premises in 
favour of the company. In the ejectment 
petition other grounds were also taken. 
The landlords also alleged that Vishwa 


k 
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Nath had sub-let the premises to Stereo- 
craft and Admanas Studio (respondent 
No, 5). It was further alleged that Vishwa 
Nath had caused substantial damage te 
the. premises. a 

6. Before the rent controller it 
was conceded. by the counsel for the land- 
lords that except for unauthorised sub- 
letting by Vishwa Nath to the company 
no other ground of eviction was prov 
in the case. The landlords. therefore. 
claimed ejectment of the tenant Vishwa 
Nath and the company he had formed on 
the ground that he had sublet the pre- 
mises to the company. 

7. Ground (b) to proviso to S. 14 
(1) of the Delhi Rent Control Act. 1958 
(“the Act’) is in these terms: 

“that the tenant has, on or after the 
Ath day of June. 1952, sub-let. assigned or 
otherwise parted with ‘the possession of 
the whole or any part of the premises 
without obtaining the consent in writing 
of the landlord,” 

8. The case was fought on this 
‘ground and no other. Vishwa Nath and 
the company filed a ioint written state- 
ment. Their defence was that it was the 
company which was the tenant and not 
Vishwa Nath The company was in eX- 
clusive possession, they said. Vishwa Nath 
said that he was the chief executive of 
the company. In a word they denied that 
there was subletting. . 


9.. Qn August 11. 1969. the com- 
` pany moved a petition under Section 45 
of the Act. The company alleged that in 
addition to the room thev were entitled 
to the use of a bathroom situated in the 
premises, ‘The landlords had closed the 
bathroom. The company complained of 
deprivation of an essential amenity and 
sought an order against the landlords 
directing them to restore the amenity. 
To this application the defence of the 
landlords was that the company was not 
their tenant. ‘They said only Vishwa 
Nath was their tenant. On merits it was 
said that they had never allowed the use 
of the bathroom to the tenant, 


10. The rent controller tried the 
ejectment petition and the application 
under Section 45 together. By judgment 
dated May 17, 1971, he ordered the eject- 
ment of Vishwa Nath and the company. 
The application of the companv under 
Section 45 of. the Act was dismissed. 

11, The findings of the controller 
may be summarised as follows: 

1. that the premises were let to 
Vishwa Nath and not the company. 

2. that Vishwa Nath and not the 
company ig the tenant. 

3. that the tenancy of Vishwa . Nath 
was validly terminated. > 
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4. that Vishwa Nath. had parted with 
the possession of the.room in favour of 
the company. 

5. that the bathroom was not in- 
cluded in the tenancy. 

8. that only one room .was let. No 
essential supply was withheld. 

12. On these findings he ordered 
ejectment under clause (b) as I have 
said. The petition under Section 45 was 
dismissed with an additional finding that 
the company was not competent to make 
the petition as it was Vishwa Nath who 
was the tenant and only-a tenant could 
move an application for restoration of 
amenity. ee 

13. Both Vishwa Nath and the 
company went in appeal to the rent con- 
trol tribunal. While the. ap was 
pending an application under O. 6. R. 17 
of the Code of Civil Procedure was made 
on January 14, 1974, by the appellants. In 
this application written statement was 
sought to be amended. In their original 
written statement Vishwa Nath and the 
rompany had taken the stand that the 
company was the tenant. Since in evi- 
dence before the controller it had been 
proved that the premises were in fact 
taken by Vishwa Nath in his own name 
in 1962 it seemed necessary: to the appel- 
lants to amend their-written statement. 
Now they wanted to plead. that the pre- 
mises were taken on rent by Interads of 
which Vishwa Nath was the sole proprie- 
tor and that the possession of the premises 
was exclusively with Vishwa Nath except 
that Interads was converted into Interads 
Private Limited who are now carrying on 
business of advertisement in the room. 
It was said that the amendment sought is 
in respect of a matter which is admitted 
by the parties and the original written 
statement had been filed under a bona 
fide mistake. 


14, The tribunal dismissed the ap- 
plication for two reasons. Firstly. it said 
that the amendment introduced a new 
case, Secondly. the application was mala 
fide since it was made after the tribunal 
eer heard the arguments on the appeal it- 
se 
15. Agreeing with the findings of 
the controller the tribunal’ dismissed the 
appeal on April 30, 1974. .The tribunal 
came to the conclusion that the tenant 
was Vishwa Nath and not fhe company. 
Since Vishwa Nath’s own: case in the 
written statement was that the company 


was in exclusive possession of the pre- 


mises the tribunal held that it was a case 
of sub-letting as the possession had passed 
to the company from Vishwa Nafh. The 
tribunal was of the view that the com- 
pany was a juristie personality and was 
distinct from the share-holders and direc- 
tors. It was a body corporate and was 
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different from Vishwa Nath. Since ad- 
mittedly the company was in possession 
of the room there was parting with pos- 
session, the. tribunal said, 
: 16. - Vishwa Nath and the company 
appeal to this Court. . 
. 17. It has been proved in evidence 
that Vishwa Nath on November 1. 1962, 
took the room in his own name as the 
chief executive of Interads. On Novem- 
ber 10, 1962. he wrote a letter to the 
landlords (A-3) saying 

“I have taken on rent on vou the 
Garage premises in your building. 6/4 
B-Asaf Ali Road, New Delhi. at a rent of 
Rs. 100/- (Rupees One hundred only per 
month) from ist November, 1962. 
The said premises will be used by me for 
office or godown of mv firm known a3 
INTERADS, of which I am the Chief Ex- 
ecutive.” 
© EB This letter was signed by 
Vishwa Nath, Chief Executive. IN- 
- TERADS, New Delhi and was written on 
a letterhead of ‘interads’. The draft rent 
note (A-4) was also proved which is signed 
by Vishwa Nath as the sole proprietor 
and chief executive of the concern known 
as INTERADS. This is a concurrent find- 
EE of pect by both the authorities under 

e Ac 


19. After the premises were taken 
on rent what happened was this. Interads 
Advertising Agency continued business 
till 1968. In 1964 the company was form- 
ed, Then the company started paving 
rent, as I have said. Pre-receipted cheques 
Were issued and on the reverse the land- 
lord, respondent No. 1. signed the cheques 
acknowledging that he received the 
amount from Imnterads Advertising (P.) 
Limited. This state of affairs continued 
right from 1964 till 1868. Towards the 
end of 1968 the landlords stopped accept- 
ing rent though the company tendered it 


time and again. The landlords brought a ` 


petition for ejectment in January. 1969. 
They alleged subletting. The case of the 
tenant was that there is no subletting. 
The company iş the tenant and the com- 
pany is in the possession of the premises. 
they said. The controller and the tri- 
bunal both found that the tenant was 
Vishwa Nath and he was the sole proprie- 
tor of Interads in 1962 when he took the 
premises on rent. They found that the 
company was never the tenant. Since 
in the written statement it was admitted 
that the company was the tenant and was 
in possession of the premises both the 
controller and the tribunal held. as a 
matter of syllogistic reasoning, that the 
case -of parting with possession Was prov- 
ed on the tenant’s own premises. In other 
words the authorities under the Act pro- 


ceeded thus: Vishwa Nath took the pre-. 
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mises on rent. Now admittedlv the com- 
pany claims to be the tenant, Admitted- 


ly the company is in the possession of the 


room. They treated the company as in 
exclusive occupation and therefore in 
Possession and concluded that Vishwa 
Nath must have parted with the posses- 
sion of the room in favour of the com- 
pany, The flaw in this reasoning is that 
the occupation igs merely that of a licen- 
see. Such an occupation is not necessarily 
exclusive. The tenant has not complete- 
ly effaced himself. He is in legal posses- 
Sion. He has a controlling interest in the 
Company. (See the observations of Scrut- 


ton L. J. in Chaplin v. Smith. (1926) 1 
KB 198). 
20. In my opinion the deductive 


. reasoning adopted by the controller and 


the tribunal was faulty. Both of them 
were of the view that the tenant’s own 
admission in the written statement that 
(1) the company was the tenant and that 
(2) the company was in possession of te 
premises, was proof enough of parting 
with possession. They proceeded on the 
tenants written statement. Thev did not 
Day regard to what was proved on the 
record. On the record it was proved that 
the tenant was not the company. Vishwa 
Nath was the tenant. At the time of let- 
ting he carried on business under the 
name and style of Interads gs its sole pro- 
prietor. In 1964 he formed a private 
limited company. In his statement be- 
fore the controller Vishwa Nath said: 


“T am the managing director-chair-~ 
man of the concern known as Interads 
Advertising (P.) Ltd 


Cent per cent assets and liabilities of in 
ma were taken over by Interads Advs 
. Ltd.” 


21, As regards the constitution of 
the company, he said: 

“Including mvself there are six share- 
holders of Interads Adv. P. Ltd. Besides 
myself Sh. S. P. Chopra. Mr. K. D. S. Bali. 
my wife, my two sons Anil Kumar and 
Sunil Kumar are the shareholders of the 
said concern, The aforereferred Sh. Cho- 
Pra and Shri Bali are not my relations.” 

22. If an individual takes the pre- 
mises on rent and then converts his sole 
proprietorship concern into a private 
limited company in which he hagthe con- 
trolling interest he cannot b? evicted 
from the premises. On the proved facts 
this is the inevitable conclusion, The 
person who took the premises on rent re- 
Mains in possession though he forms a 
company and ceases to be the sole pro- 
prietor. He does not cease to be in pos- 
session. He has not parted with the pos- 
Session with any one. . He has changed 
the form of hig business. In Interads 
Vishwa Nath was the sole proprietor. In 
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Interads Private Limited he has the con- 
trolling interest and his wife and-his two 
sons are the other shareholders along 
with two other strangers. He was all in 
all in his proprietorship concern. Now 
also he is the chief executive, chairman 
and the managing director of the com- 
pany. It is true that the company is a 
juristic person but in each case what we 
have to see is whether Possession has been 
parted with and whether there is an ous- 
ter of the teuant. If the company is a 
facade concealing the true facts it may 
be necessary for the Court to pierce the 
corporate veil, 

23. In (1926) 1 KB 198 (supra) a 
lessee had covenanted with his lessor 
that he will not assign or underlet or 
part with possession of the demised pre- 
mises or any part thereof. The lessee 
then assigned his business to a company 
of which he was a managing director and 
in which he held a controlling interest. 
Subsequently ` a second. company was 
formed of which the lessee was a manag- 
ing director and it was stipulated that he 
should remain im possession as actual 
tenant of the demised premises. The 
Court of Appeal held that no interest in 
the demised premises passed to the com- 
panies or either of them and that there 
had been no breach of the lessee’s cove- 
nant not to part to with possession of the 
premises or anv part thereof. 


24. Bankes L. J. said: 


“And if the true facts are. as I think 
they are. that the appellant and the: suc- 
cessive companies came to terms on the 
basis that he neither could nor would part 
with possession, but would at all costs 
remain in possession himself and allow 
the company’s business to be conducted 
on the premises while he remained in 
possession of them, then.in mv view of 
the authorities there was no parting with 
possession,” 


25. Warrington L. J. said: 

“On these facts did the appellant part 
with possession of the premises? Cer- 
tainly he never meant to do so. Must 
he nevertheless be held in law to have 
done. so? In the absence of authority I 
should say that a man mav abstain from 
parting with possession of premises al- 
though he allows another to use them, and 
that then-he does not commit a breach 
of this covenant. In the circumstances 
of this case seeing that the appellant re- 
mained in control of each of the com- 
panies the facts show that he was reallv 
and truly carrying on the business of 
others on his own premises which re- 
mained his from first to last. If so, he 
never parted with possession of them.” 

26. Scrutton L. J. referred the 
following passage in Foa on Landlord and 
Tenant as a correct statement of law: 
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“The mere act of letting other per- 
sons into possession by the tenant, and 
permitting them to use the premises for 
their own purposes, is not, so long as he 
retains the legal possession himeeli a 
breach of the covenant.” 


27. The Court of Appeal re-ie 
to Jackson v. Simons. (1923) 1 Ch 373 
and Peebles v. Crosthwaite. (1897) 13 
TLR 198 (CA). These authorities held 
that if the lessee. retained the legal pos- 
session of the premises he did not e>nmit 
a breach of the covenant against oe-crting 
with possession by allowing other people 
to use the premises or by sharing the 
possession with another. Peebles’s case 
(supra) was followed bv the Court ef Ap- 
peal, Jackson’s case (supra) was approved 
by them, In this Court we followed thes> 
cases recently in C. D. Chaudhary ~v. 
Anand Sarup, 1966 Delhi LT 28. 


28. Chaplin’s case (1926) 1 KB 198 
(supra) was decided 50 vears ago. Its 
correctness has never been questioned or 
doubted so far as I know. It applies fully 
to the present case. In this Court it has 
been followed in a recent decision Gur- 
dial Singh v. Brij Kishore. 1970 Delhi 
LT 592. 


29. Vishwa Nath is in possession 
as managing director having a controlling 
interest in the company. No doubt he 
has let the company into possession but 
he has not parted with the possession 
himself and so long as it is true in fact 
Vishwa Nath has not contravened the 
law, He has not gone out of possession. 
Possession has been retained by him. If 
he has allowed the company to use the 
premises while he himself has remained 
in possession of them as managing direc- 
tor and chief executive of the company I 
cannot accede to the argument that he 
has parted with possession. He has not 
assigned nor has he sublet. 


30. So lony as the lessee retains 
the legal possession of the whole of the 
premises he does not commit a breach of 
law against parting with the possession 
by allowing other people to use the same. 
A tenant cannot be said to part with the 
possession of any part of the premises 
unless his agreement with the licencee 
wholly ousts him from the legal posses- 
sion of that part, If there is anything in 
the nature of a right to concurrent user 
there is no parting with possession: See 
Stening v. Abrahama. (1931) 1 Ch D 470 
and G. D. Chaudhary v. Anand Sarup. 
1966 Delhi LT 28. 


31. Clause fb) of the proviso to 
Section 14(1) uses three expressions. 
namely, ‘sublet’, ‘assign’ and ‘otherwise 
parted with the possession of the whole 
Or any part of the premises without ob- 
taining the consent in writing of the land- 
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Jord’, These three expressions deal with 
different concepts and apply to different 
circumstances, In subletting there exists 
the relationship of landlord and tenant 
as between the tenant and his sub-tenant 
arid all the incidents of letting or tenancy 
have to be found, namely. the transfer of 
an interest in the estate. payment of rent. 
and the right to possession as against the 
tenant in respect of the premises sublet. 
In assignment the tenant has to divest 
himself of all the rights that he has as a 
tenant, The expression “parted with pos- 
session” undoubtedly postulates parting 
with legal possession. Parting with pos- 
session means giving possession to per- 
sons other than those to whom possession 
has been given by lease and “parting with 
possession” must have been by the tenant. 
The mere user by other persons is no 
parting with possession so long ag the 
tenant retains the legal possession himself 


or, in other words, there must be vesting . 


of possession by the -tenant in another 
person by divesting himself not only of 
physical possession but also of the right 
to possession. The divestment or aban- 
domment of the right to possession is 
necessary in order to invoke the clause of 
parting with possession: See Hazari Lal 
v. Gian Ram. 1972 Ren CR 74 (Delhi). 


32. In Woodfall on ‘Landlord and 
Tenant’ 27th Edition Volume 1 page 523 it 
is said: 

“A covenant against parting with the 
Possession of the demised premises is not 
broken. so long as the. lessee retains legal 
Possession, by allowing other people to use 
the premises, either under a Hcence or 
under a declaration of trUSt..rcccccocseces áj 
And again: ! . 

“a lessee cannot be said to part with 
the possession of any part of the premises 
unless his agreement with his licensee 
wholly ousts him from the legal posses- 
sion of that part.” 


33. On the defence raised in the 
written statement the authorities under 
the Act thought that 
with possession. The tribunal rejected 
the application for amendment. The 
tenant’s own written statement was held 
to be the basis ofthis ejectment. It be- 
came a trip wire of procedure. This re- 
sulted in miscarriage of. justice, 

34, Under a bona fide mistaken 
belief Vishwa Nath thought that the com- 
pany was the tenant, This idea which 
Vishwa Nath entertained cannot be said 
to be entirely unfounded. He formed the 
company in 1964. He started paving rent 
from 1964 in the name of the company. 
RW. R3 R4 and R1 are.all cheques issued 
by the company to which are appended 
receipts at the back signed by Chaman Lal 
Khanna acknowledging the receipt of rent 
from the company. Vishwa Nath. there- 
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fore; thought that bis landlords have ac- 
cepted and recognised the company as a 
tenant. In his evidence, he said: 


“When my sole proprietorship was 
converted into private concern in 1964. it 
was within the knowledge of Chaman Lal 
petitioner.” 

I cannot persuade myself to believe that 
the landlords never knew that Vishwa. 
Nath had formed a company. Rent was 
accepted from the company with full 


: knowledge for four vears or so.. 


35. The counsel for the landlords 
Says that though the company had been 
formed the landlords continued to recog- 
nise as before only Vishwa Nath as their 
tenant, A rent receipt (AW 3/1} issued in 
the name of Vishwa Nath was proved. It 
was submitted by Vishwa Nath to the 
electricity undertaking for getting an 
electric connection in his own name on 
December 24. 1968. On this basis it is 
contended that Vishwa Nath remained the 
tenant throughout as is shown bv the re- 
ceipt. This receipt wag issued at the re- 
quest of Vishwa Nath because he wanted 
a connection in his own name Apart 
from thig receipt no other receipt has 
been proved on the record. The landlords 
stated that even after this receipt thev 
have been issuing receipts in the name of 
Vishwa Nath, They filed counter-foils (A20 
to A49), Vishwa Nath in his evidence has 
denied the issue of separate receipt in his 
own name aftér the formation of the com- 
pany except the one which he submitted 
to the electricity undertaking He said 
in his evidence: 

“It is incorrect that the petitioner use 

to send regular separate rent receipts to 
me. 
I should have imagined that there was no 
need of’ issuing separate receipts. The 
pre-receipted cheque is a receipt in itself. 
Why should separate receipts be issued ? 
If that was the landlords’ case they should 
have declined to accept rent by pre- 
receipted cheques issued by the company 
requiring them to acknowledge receipt of 
rent from the comnany. 


36. As the landlords were accept- 
ing rent from the company Vishwa Nath 
thought that the company had ‘become 
the tenant. He did not consider that the 
previous lega] relationship between him 
and the landlords continued. He assum- 
ed not entirely without justification that 
now ‘the company wag the tenant. He 
Said so in hig written statement. The 
landlords proved the tenant’s letter which 
he wrote at the inception of the tenancy 
and the draft rent note which he had 
signed, The rent controller came to the 
conclusion that Vishwa Nath was the 
tenant and that he ħad created an inte- 
rest in favour of the company. In appeal 
the tenant wanted to retrace his steps 
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and say what had been judicially found to 
be the true state of things. He wanted to 
plead by way of amendment that the 
tenant was Vishwa Nath and not the com- 
pany. This was in consonance with the 
findings of the controller. It was nota 
new case. That was the landlords’ own 
case. It was the holding of the control- 
ler as well as the tribunal. The Courts 
do not punish the litigants for the mis- 
takes they make. Courts of law are not 
Courts of penal jurisdiction, They exist 
for the sake of doing justice. If truth 
was as I think it was that Vishwa Nath 
was the tenant the tribunal should have 
allowed the amendment. Landlords’ own 
case was this. The tenant accepted that 
lease in his application for amendment so 
that ejectment order is not passed against 
him on the. ground of his own admission 
that the company is the tenant. 


37. The counsel for the landlords 
cited an unreported decision in Shyam 
Sunder v. Jaswant Rai Berry, Civil Re- 
vision No. 165 of 1967, decided on Nov- 
ember 14, 1968, by Mehar Singh, C. J. of 
Punjab and Haryana High Court. In that 
case the tenant had sublet the demised 
shop to a co-operative industrial society 
limited without the consent of the land- 
lord, The ‘tenant became the salaried 
officer of the society and the society was 
in occupation of the shop. The Court 
came to the conclusion that the tenant 
had sublet the shop to the society as the 
books of the society showed that the so- 
ceity was paying rent to the tenant. This 
was the distinguishing feature of that case. 
The facts of that case were substantially 
different from the present one, 


38. The counsel then referred to 
another case: Milkhi Ram v. Hans Rai. 
1972 RCJ p 14 (SN 16) (Puni). I refuse 
to notice this case as it appears only in 
short notes. I do not know what were 
the facts of that case, 


39. Lastly it was said that the 
company filed the application under Sec- 
tion 45 which also showed that the com- 
pany claimed to be the tenant. This was 
what Vishwa Nath thought to be the legal 
position and that ig. why the company 
filed the application. This will not alter 
the legal position found as a fact bv the 
authorities under the Act. 


40. A document of some import- 
ance is the notice dated December 6. 1968 
(A-6) which was issued by Chaman Lal 
Khanna himself (respondent No. 11) fo 
Vishwa Nath chief executive of M/s. In- 
terads (P.) Ltd. The only complaint in 
this notice was that the premises had 
been sublet and possession thereof tad 
been parted in favour of Admanas Studios. 
No complaint was made that Vishwa Nath 


had sublet or parted with the possession. 
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in favour of the company. This is how 
in fact the ease began. Before the con- 
troller the landlords took three grounds 
of subletting. They said that the pre- 
mises have been sublet to (1) Stereo-craft 
(2) Admanag Studios and (3) Jaterads (P.) 
Ltd, They abandoned their case of sub- 
letting to Stereo-crafts and Admanas 
Studios and confined themselves to In- 
terads (P.) Ltd. The authorities under 
the Act ordered ejectment of the tenant 
on his own written statement in disrezard 
of the true facts which they themselves 
had found on evidence. 


4i, To sum up: on the facts 
proved Vishwa Nath wag the tenant. He 
took the premises on rent in November, 
1962 in his own name. In 1964 he form- 
ed a cOmpany in which he had a con- 
trolling interest and of which he is the 
chief executive and the managing direc- 
He is in possession of the premises. 
His sons and wife are the other share- 
holders with him. In my opinion there 


is no subletting or parting with posses- 
sion, 


42, As regards the application 
under Section 45 the controller and the 
tribunal both faund that the tenant was 
not entitled to the use of the bathroom. 
They found no deprivation. This is a 
finding of fact which cannot be disturbed 
in second appeal. I must, therefore. con- 
firm the order of the controller and the 
tribunal dismissing the application under 
Section 45 of the Act. 

43. For these reasons I would al- 
low: the appeal and set aside the order of 
ejectment, The parties will bear their 
own costs throughout. 3 
Appeal allowed. 
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M/s. Maltex Malsters (P.) Ltd.. Ap- 
pellants v. M/s. Allied Engineers, Respon- 
dent. 
F. A. O. (O.8.) No. 19 ‘of 1974. D/- 
17-3-1975,* 
(A) Arbitration Act (1940), Ss. 20, 39 
— Order accepting application under Sec- 
tion 20 is not decree within Sections 2 (2), 
33 and Order 41, Rule Í of Civil P. C. — 
Appeal under Section 39 of the Act not 
accompanied by order under Section 20 — 
Appeal not rendered incompetent, (Civil 
€. (1908), Ss. 2 (2), 33 and O. 41, R. 1). 


The order accepting the application 
under Section 20 of the Arbitration Act 


*(From order of Avadh Behari, J.. D/- 
11-3- -1974). 
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is not the “decree” that is envisaged in 
Order 41, Rule 1, Civil P, C. 
order and is appealable as an order by 
virtue of Section 39 of the Act. The word 
“decree” in the last sentence of Order 41, 
Rule 1 means nothing other than a “de- 
cree” as defined in Section 2 (2). Civil 
P. C. Decree as referred to in Section 33, 
Civil P. C., is the ‘decree” which O. 41. 
R, 1 requires to accompany the memoran- 
dum in case of appeals under the Code. 
There is no provision in the Arbitration 
Act requiring such a decree to be drawn 
up after the Court makes an order under 
Section 20. The order remains an order 
and it does not become a decree simply 
because it is appealable or enforceable 
ang executable, Thus. the mere fact that 
the appeal under Section 39 of the Arbi- 
tration Act is not accompanied by a copy 
of the order accepting application under 
Section 20 thereof will not by itself ren- 
der the appeal incompetent. AIR 1969 
Punj and Har 69, Applied. (Para 8) 

(B) Arbitration Act (1940), Ss. 39, 20 
—. Appeal under Section 39 against order 
. under Sec. 20 — Order under Sec. 20 not 
bearing court-fee — Subsequent affixation 
of requisite stamp after expiry of limita- 
tion for filing appeal — Merely because 
of Section 6 of Court-fees Act. appeal is 
not rendered improper — Recourse to 
Section 149, Civil P. C. is available to 
appellant. AIR 1971 SC 1374, Rel. on, 
((1) Court-fees Act (1870). S. 6; (2) Civil 
P. C. (1908), S. 149). (Para 9) 


(C) Civil P. C. (1908), Section 149 — 
Discretion under — Exercise of — Mode 
— Appellants Counsel ill on day of filing 
appeal — Deficiency in stamp on order 
appealed from, not detected — Subse- 
quent affixation after expiry of limitation 
— Section 149 attracted, 

The discretion conferred bv Sec. 149 
of the Code of Civil Procedure has nor- 
mally to be exercised in favour of the 
litigant except in case of contumacy or 
positive mala fides or reasons of the simi- 
lay kind. The question of bona fides for 
purposes of this section has to be consi- 
dered from the point of view of the defi- 
nition as contained in the General Clauses 
Act and not as in the Limitation Act. so 
that g thing should be presumed to be 
done bona fide if it is done honestly, whe- 
ther it is done negligently or not. A 
liberal] view jin regard to the powers of 
the Court under this section has to be 
taken. AIR 1968 Delhi 183 and AIR 1961 
SC 882. Followed, (Para 11) 

When on the day of filing an appeal. 
the appellants counsel was ill and suffer- 
ing from high blood pressure and giddi- 
ness and for that reason the deficiency in 
payment of court-fee stamp on copy of 
order (appealed from) could not be de- 
tected, subsequent affixation of the requi- 
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It is an.. 


À. I, R. 
site. stamp even after expiry of limitation 


for filing the appeal under the circum- 


stances had to be considered to have "the 
Same force and effect as if such fees had 
been paid in the first instance” vide S. 149 
of the Civil P. C. when no mala fides or 
contumacy could be attributed to the ap- 
pellant, Section 149 was attracted in 
such a case. (Para 12) 

(D) Arbitration Act (1940), S. 2 (a) — 
Arbitration agreement — Dispute — Dis- 
pute arising out of or in connection with 
contract. 


When an agreement between an em- 
ployer and a contractor for erection of- a 
building provides for settlement of dis- 
putes by an Architect firm whose decision 
shall be final and a party dissatisfied with 
such decision may refer the dispute to 
the arbitration after notice to the other 
party through Architect, a dispute as to 
whether or not a certificate (not accept- 
able to the Contractor) issued by one 
of the partners of’ the Architect firm 
(after its dissolution) in regard to work 
carrried out under the contract will be a 
dispute arising -out of or in connection 
with the contract and such a dispute will 
be a matter for decision of the arbitrator 
as provided in the arbitration clause of 
the agreement. (Paras 15. 18) 

(E) Evidence Act (1872), S. 115 — 
Waiver — Agreement at D between em- 
ployer and contractor for erection of 
building at P — Under it, all disputes be- 
tween them deemed to have arisen at D 
and only Courts at D to have jurisdiction 
to determine the same — Mere filme of 
certain suits at P by contractor will not 
operate as waiver so as to estop him from 
mo Court at D. when suits at P con- 
tested by employer are no longer pending. 
(Civil P, C. (1908), S. 9 — Jurisdiction — 
Waiver as to), ‘(Para 17) 


(Œ) Civil P. C. (1908), S. 10 — Apr- 
plicability — Under agreement at D be- 
tween employer and contractor for erec- 
tion of building at P, Courts at D alone 
having jurisdiction to determine dispute 


— Previous application by employer — 


under Section 33 of the Arbitration Act 


at P — Subsequent application under Sec- | 


tion 20 of the Act by contractor at D — 
Court at P not competent to decide dis- 
pute — Section 10, Civil P. C. held not 
applicable — Relief under Section 20 of 
the Act is more comprehensive than one 
under Section 33 thereof, AIR 1975 Cal 
69, Followed and AIR 1969 Bom 49. Dis- 
tinguished. (Arbitration Act (1940). Sec- 


tions 33, 20). (Paras 18, 19) 
Cases Referred: Chronological] Paras 
AIR 1975 Cal 69 18 


AIR 1971 SC 1374 

AIR 1969 Bom 4 

ATR 1969 Puni 
643 


= (1971) 1 SCR 253 9 
0 = 70 Bom LR 195 18 
& Har 69 = 70 Pun a 


P 
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AIR 1968 Delhi 183 = 70 Pun LR (D) a 


AIR 1966 Cal 382 = 70 Cal WN 375 19 
AIR 1962 SC 527 = 1962 Supp (1) SCR e 


AIR 1961 SC 882 = (1961) 3 SCR 763 1i 
- R. M. Gupta, for Appellant; P. L. 

oe with Harjinder Singh. for Respon- 
ent, 

S. N. SHANKAR, J.:— This appeal 
under Section 39 of the Arbitration Act, 
(hereafter called “the Act”) is directed 
against the order of the Jearned single 
Judge of this Court dated March 11. 1974 
directing that the arbitration agreement 
between the parties be filed and the dis- 
pute between them be decided by a sole 
arbitrator, 


2. Respondent, M/s. Allied Engi- 
neers, is a firm of Engineers. AS per 
terms of the agreement dated Januarv 20, 
1969. they agreed to erect a building at 
Patiala for the appellant, M/s. Maltex 
Malsters Private Limited. The. appellant 
is referred to in the agreement as ‘Em- 
ployer’ and the. respondent as ‘contractor’. 
According to clause 33 of the Articles of 
Agreement, the respondent-contractor was 
to be: paid by the Employer from time to 
time by instalments under interim certifi- 
cates to be issued by the Architect to be 
appointed in terms of the agreement for 
the works executed when in the opinion 
of the Architect work to the approximate 
value had been done in accordance wi 
the contract. Clause 35 provides that de- 
cision, opinion, direction and certificate 
of the Architect with respect to matters 
covered by this clause were final and con- 
clusive. Clause 36 then sets out the 
arbitration clause according to which all 
differences and disputes between the par- 
ties falling within it had to be referred 
to arbitration in terms of the clause. 

3. Disputes arose between the 
parties and on failure of the appellant to 
refer the same to arbitration, in October. 
1971 the respondents applied under Sec- 
tion 20 of the Arbitration Act (hereafter 
called “the Act’) for an order of the 
Court to make a reference to arbitration 
according to the arbitration clause. The 
appellant contested the application on 
several vrounds, Amongst others, they 
maintained that the Courts at Delhi had 
No jurisdiction to trv the application and 
that in any case the application was liable 
to be stayed in view of a previous appli- 
cation filed by them at Patiala under 
Section 33 of the Arbitration Act. The 
learned single Judge framed the following 
issues: 

(1) Whether this Court has jurisdic- 
tion to hear the anplication ? 

(2) Whether this petition is liable to 
be stayed under Sections 10 and 151 of 
the Code of Civil Procedure ? 
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(3) Whether there is an arbitration 
agreement between the parties? If so, 
whether there are existing disputes which 
can be referred to arbitration ? 

(4) What is the effect of the suit filed 
by the petitioner against the respondent 
at Patiala on the arbitration agreement? 

(5) Relief. 


å, Issues 1 and 2 were treated as 
preliminary issues and were decided by 
order dated February 13. 1974 and the 
application was directed to be tried on 
merits. Evidence of the parties was taken 
by affidavits and on this evidence the 
other issues were also decided against the 
appellant by order dated March 11, 1974. 
It appears that during trial the appellants 
also applied for permission to lead oral 
and documentary evidence to substantiate 
the issues and this application was also 
dismissed on March 11. 1974 but bv a se- 
parate order. 


5. On issues 1. 2 and 4 the learned 
Single Judge held that as the agreement 
was executed in Delhi and the building 
In pursuance: of the agreement was con- 
structed at Patiala, Courts at both the 
places had jurisdiction to try the dispute 
arising out of the agreement but as 


‘Clause (8) of the. agreement specifically 


provided that Courts at Delhi alone will 
have jurisdiction. Delhi Courts alone 
could try the application and the question 
of its stay hecause of the pending appli- 
cation under Section 33 filed bv the ap- 
pellant at Patiala did not arise. The in~- 
stitution of the suits by the respondent 
at Patiala, it was held. made no difference 
in view of the said clause (8) of the agree- 
ment, On issue No, 3. the learned single 
Judge held that there was a dispute be- 
tween the parties that wag covered by 
the arbitration clause. and. therefore. 
directed the agreement to be filed and ap- 
pointed Professor C. H. S. Jhabavala as 
sole arbitrator to decide them. 


6, The last date for filing this ap- 
peal was April 20, 1974. The appeal was 
filed on April 18. 1974. The memo of 
appeal was accompanied by certified 
copies of three orders passed by the 
learned single Judge, namely. (i) certified 
copy of the final order dated March 11, 
1974 accepting the application. i) certi- 
fied copy of the order dated February 13, 
1974 deciding the prelimimary issues and 
(iii) certified copy of the order dated 
March 11, 1974 dismissing the apnpellant’s 
application for permission to lead oral 
and documentary evidence, A court-fee 
stamp of Rs. 3/- was affixed only on the 
certified copy of the order dated Febru- 
ary 13. 1974 but no stamp was affixed on 
the other two certified copies. The memo 
of appeal was also stamped with e court- 
fee of Rs. 5.25 only as against the requi- 
site court-fee of Rs. 15/-. 


? 
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-On April 29, 1974 the Registry ` re- 
turned the appeal with the endorsement 
that it was- not sufficiently .stamped. that 
the ‘duplicate ‘set of the appeal papers had 


also. to be filed and that certified copv of: 


the -impugned ‘order was not properly 
stamped,’ The “appellant was directed to 
refile the appeal within a week. The ap- 
pmellant refiled the appeal on May 8, 1974 
with- an additional court-fee stamp of 
-Rs, 10/-"on the memorandum of appeal 
and with the requisite court-fee stamps 
of Rs. 2.75 each on the other two certi- 
fied copies. It was again returned bv the 
Registry with the endorsement that as the 
appeal was prima facie barred by time 
an application for condonation of delay 
be filed, On May 10. 1974 the appeal 
was refiled with the application for con- 
donation, 


7. Learned counsel appearing for the 
respondents at the outset urged that the 
appeal was barred by time. The argument 
was that certified copy of the last order 
dated March 11. 1974 by which the appli- 
cation of the respondent under Section 20 
Was accepted bore no court-fee stamp 
when the appeal was filed and as such 
there was no valid appeal in the eve of 
law and the subsequent affixation of the 
requisite stamp on this copy sometimes on 
May 8, 1974 after the expiry of limita- 
tion for filing the appeal did not validate 
it, The order, it was maintained, was a 
“decretal order’ or the order having the 
force of decree within the meaning of 
Order 41, Rule I and as the appeal was 
not accompanied with a copy of this 
order the appeal was incompetent. 


8. We see no merit in this con- 
tention. The order accepting the appli- 
cation under Section 20 is not the “de- 
cree” that is envisaged in Order 41, Rule 
1. It is an order and is anpealable as an 
order by virtue of Section 39 of the Act. 
The word “decree” in the last sentence 
of Rule 1 of Order 41 means nothing 
other than a “decree” as defined in sub- 
section (2) of Section 2 of the Code of 
Civil Procedure i.e. the formal expres- 
sion of any adjudication which so far as 
regards the court expressing it conclu- 
Sively determines the rights of the par- 
ties with regard to all or any of the mat- 
ters in controversy in suit. Section 33 
of the Code provides that the court after 
the case has been heard shall pronounce 
judgment and “on such judgment a de- 
cree shal] follow’. It is this ‘decree’ 
which Order 41. Rule 1 requires to ac- 
company the memorandum in case of ap- 
peals under the Code. There is no pro- 
vision in- the Arbitration Act requiring 
such a decree to be drawn up after the 
Court makes an order under Section 20. 
The order remains an order and it does 


not become a decree simply because it 
is appealable or enforceable and execut- 
able. It ig just like an order passed 
under the Hindu Marriage Act. In Dal- 
jit Singh Piara Singh v. Smt. Shamsher 
Kaur; AIR 1969 Puni and Har 69 this is 
what the Court observed in the context 
of such like orders under the Hindu Mar~ 
Tlage Act: 


“The Code requires in an ordinary 
suit that the Judge shall make a iudg- 
ment and that will be followed by formal 
expression in the shape of a decree. But 
no such pattern is to be found in any 
provision of the Act. Apparently a peti- 
tion under the Act iy not something in 
the nature of a suit. Whatever right of 
appeal there is under the Act as provid- 
ed under Section 28 cannot be made sub- 
ject to any limitations in regard to an 
appeal in the Civil P. C. Consequently 
the right of appeal in Section 28 of the 
Act cannot be in any manner circum- 
ee bv Order 41, Rule 1 of the Civil 


The argument, therefore. that order 
under appeal is a decree is not correct 
and has to be repelled. 


9. It ig true that this order, when 
the appeal was filed, was not stamped. 
It was argued that ag certified copy of 
this order had to accompany the appeal 
and according to Section 6 of the Court- 
Fees Act read with the schedules the 
certified copy filed could not at all be 
looked into by the court being not suffi- 
ciently stamped, there was no proper ap- 
peal. But reliance on Section 6 of the 
Court-Fees Act alone is misconceived. 
There is also the provision of Section 149 
of the Code of Civil Procedure in regard 
to court-fees. It provides that where 
the whole or any part of any fees pres- 
cribed for anv document by the law for 
the time being in force relating to court- 
fees has not been paid the court may in 
its discretion at any stage allow the 
person by whom such fees is payable to 
pay the whole or part, as the case may 
be, of such court-fees and upon such pay- 
ment the document in respect of which 
fee is pavable shall have the same force 
and effect ag if such fees had been paid 
in the first instance. In Mannan Lal v. 
Mst. Chhotka Bibi: AIR 1971 SC 1374 
the effect of Section 4 of the Court-Fees 
Act and Section 149 of the Code of Civil 
Procedure came up for consideration be- 
fore the Supreme Court. Mitter. J. speak- 
ing for the Court said:— 


“Apart from the decisions bearing on 
the point, there can in our opinion, be 
no doubt that Section 4 of the Court« 
Fees Act is not the last word on the sub-« 
ject and the Court must consider the pro- 
visions of both the Act and the Code to 
harmonise the two sets of provisions 


3 
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which can only be done by reading Sec- 
tion 149 ag a proviso to Section 4 of the 
Court-Fees Act by allowing the defici- 
ency to be made good within a period 
of time fixed by it. If the deficiency is 
made good no possible objection can be 
raised on the ground of the bar of limi- 
tation: the memorandum of appeal must 
be treated as one filed within the period 
fixed by the Limitation Act subject to 
any express provision to the contrary in 
that Act and the appeal must be treated 
as pending from the date when the memo- 
randum of appeal was presented in Court. 
In our view it must be treated as pend- 
ing from the date of presentation not 
only for the purpose of limitation but 
also for the purpose of sufficiency as to 
court-fee under Section 149 of the Code”. 
Recourse to Section 149 of the Code of 
Civi] Procedure is, therefore, available to 
the appellant. 


10. In support of his application 
for condonation the learned counsel for 
the appellant has filed his own affidavit 
as well as the affidavit of his clerk. The 
learned counse] in his affidavit stated 
that throughout the day on April 18. 1974 
when the appeal was filed he was suffer- 
ing from high blood pressure and giddi- 
ness and was for that reason unable to 
properly check the memo of appeal and 
the stamps affixed thereon and the defi- 
ciency was not detected by him. There 
is no rebuttal to this affidavit. We have 
no reason to disbelieve this statement of 
the learned counsel. This sufficiently 
explains how the appeal came to be fil- 
ed without affixing a court-fee stamp on 
the final order even though a court-fee 
stamp of Rs. 3/- was affixed on the order 
dated February 13. 1974 which was not 
the order appealed from. 


Shri F. U. Hashmi, clerk of the learn- 
ed counsel gave- explanation of the sub- 
sequent delay. He has stated in hig af- 
fidavit that after the appeal was return- 
ed by the Registry to be filed within a 
week the counsel for the appellant gave 
him the papers to go to court and refile 
the same but while. coming to court he 
came to know that some disturbances 
had taken place in Fatehpuri area where 
he lived and so he had to go to his home 
and the appeal could not be filed until 
May 8, 1974. There is no rebuttal to this 
affidavit also. 


11. The discretion conferred by 
Section 149 of the Code of Civil Procedure 
has normally to be exercised in favour 
of the litigant except in case of contum- 
acy or positive mala fides or reasons of 
the similar kind — (See Custodian of 
Evacuee Property. New Delhi v. Rame- 
shwar Dayal. ATR 1968 Delhi 183). In 
this case the court also held that the aues- 
tion of bona fides for purposes of this 


section has to be | considered from the 
Point of view of the definitiog as contain- 
ed in the General Clauses Act and not 13}: 
in the Limitatidn. ‘Act.’ so that -a thing 
should be presumed to be.done bona fide - 
if it is done honestly. whether it is done’ 

negligently or not. In Mahanth Ram Dai 
v. Ganga Das: AIR 1961 SC 882 also~thef - 
Supreme Court has ruled that a liberall - 
view In regard ta the powers of ` thel. 
court under this section has to be taken. 
12. In the facts of this case. hav- 
ing regard to the unrebutted statements 
made in the affidavits. referred to above, 
No mala fides or contumacy can be attri- 
buted to the appellant. In our view. a 
Rood case is made out for exercise of the 
court’s discretion in his favour. Upon 
the affixation of the requisite court-~fee 
stamp on the final order the certified copv 
in this case has to be considered to have 
‘the same force and effect as if such fees 
had been paid in the first instance” vide 
sees 149 of the Code of Civil Proce- 
ure, 


13. There is no merit, therefore. 
in the objection that the appeal is barred 
by time. 


14. On merits, learned counse] for 
the anpellant assailed the order of the 


learned single Judge on the following 
grounds: 


l (1) that condition precedent to the 
invocation of the arbitration clause had 
not been fulfilled in this case and. there- 
fore, there could be no reference to arbi- 
tration and the application under Section 
20 should have been dismissed. 


(2) that the application in any case 
should have been stayed under Sections 


10 and 151 of the Code of Civil Proce- 
dure because: 


(a) the respondents had themselves 
waived clause (8) of the agree- 
ment by filing two suits at 
Patiala; 

(b) because the previously institu- 
ted application under, Sec- 
tion 33 filed bv the appellant 
was already pending in the 
court at Patiala. 

FIRST GROUND: 


15. In support of the first sround 
the argument was that according to the 
arbitration clause (clause 36 of the agree- 
ment) the decision of the Architect was 
a condition precedent and as there was no 
valid decision of the Architect in instant 
case the basis for invocation of clause 
Was absent. Clause 36 reads as under: 


“All disputes and differences of any 
kind whatever arising out of or in con- 
nection with the contract or the carrving 
out of the works (whether during the nro- 
gress of the works or after their comple- 
tion and whether before or after the 
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determination, abandonment or breach of - 


the contract) shall be referred to and 
settled by the Architect who shall 
state his decision in writing. Such deci- 
sion mav be in the form of a Final Certi- 
ficaté or otherwise. The decision of the 
Architect with respect of any of the ex- 
cepted matters shall be final and without 
Appeal as stated in the preceding clause. 
But if either the Employer or the Con- 
tractor be dissatisfied with the decision 
of the Architect on any matter, auestion 
or dispute of any kind (except any of 
the excepted matters) or as to the with- 
holding by the Architect of any Certifi- 
cate to which the Contractor mav claim 
to be entitled. then and in any such case 
either party (the Employer or the Con- 
tractor) may within twenty-eight days 
after receiving notice of such decision 
give a written notice to the other party 
through the Architect requiring that such 
matters in dispute be arbitrated upon. Such 
written notice shall specify the matters 
which are in dispute and such dispute 
or difference of which such- written 
notice has been given and no other shall 
be and is hereby referred to the Arbi- 
tration and final decision of a single 
Arbitrator and being a Fellow of the 
Indian Institute of Architects to be 
agreed upon and appointed by both the 
parties or in case of disagreement as to 
the appointment of single Arbitrator. to 
the Arbitration of two arbitrators both 
being Fellows of the Indian Institute of 
Architects, one to be appointed by each 
party. which arbitrators shall before tak- 
ing upon themselves the burden of refer- 
ence appoint an Umpire.” 


It ig not disputed that in the instant 
case there was a certificate dated March 
2, 1971 issued by the Architect dulv ap- 
pointed within the meaning of this clause 
but it is urged that the Architect so 
appointed was the firm M/s. Teja Singh 
and Monga but the certificate was not is- 
sued by this firm but only by one of the 
partners of the firm and that too, accord- 
ing to the appellant. after the firm had 


been dissolved. A perusal of the clause 


would show that it ig all embracing. All 
disputes and differences of any kind 
whatever, arising out of or in connection 
with the contract are covered bv 

clause. A dispute as to whether the al- 
leged certificate which. 
was the certificate in regard’ to the work 
carried out under the contract was a 
certificate duly issued or not would be a 
dispute arising out of or in connection 
with the contract and as such would be 
a matter for decision by the arbitrator. 
We further find that in this case this certi- 
ficate was not acceptable to the respon- 
dents also and on March 30. 1971 thev 
gave a notice to the appellant and to the 
Architects that they wanted the matter 


it is not’ denied. - 


A.I. R. 


to be settled by O a The- dis- 
pute thus, in our view. is fully covered 
by the arbitration clause. 


16. The learned counsel for the 
appellant drew our attention to clause 
(3) of the Articles of Agreement which 
defines the term “Architect” and pro- 
vides that the ‘architect? shall mean the 
‘architect’ appointed by the parties and 
in the event of his death or ceasing to be 
architect for purposes of the contract 
such other person as shall be nominated 
for the purpose by the employer. The 
learned counsel urged that as the origi- 
nal firm appointed as ‘architect’ was dis- 
Solved, it was incumbent for the respon- 
dent to approach the employer, namelv. 
the appellants for the nomination of an- 
other architect and it was the certificate 
of this architect alone which could be 
valid. The submission is misconceived. 
The very fact that the respondent disput- 
ed the correctness of the certificate rais- 
ed a dispute that was to be decided in 
accordance with the arbitration clause. 
It was not necessary for them to have a 
fresh Architect appointed under clause 
(3). It is, therefore, mot correct to sav 
that any condition precedent to the in- 
vocation of the arbitration clause had not 
been fulfilled. 


SECOND GROUND: 


17. The background of the sub- 
mission under ground 2 (a) is that the 
‘building constructed bv the respondent at 
Patiala collapsed. The respondents main- 
tained that it was due to wrongful and 
unauthorised stocking of barley by the 
appellant in the constructed premises 
which caused its collapse. In July. 1970 
the respondents lodged a suit against the 
appellant before Senior sub-judye: 
Patiala praying for an injunction against 
the appellant from removing. barley 
which had caused the collapse of the 
walls and the roof. It appears that there- 
after the appellant also started making 
some additions and alterations on the site 
and the respondent filed a second suit. in 
August, 1970 at Patiala praving for in- 
junction to restrain the appellant from 
making additions, alterations etc. in. the 
poe which had beeh completed by 
them. 


The learned single Judge while de- 
ciding that Delhi court alone had juris- 
diction to try all matters in relation to 
the agreement held that by clause (8) of 
the Articles of this agreement parties had 
agreed that all disputes arising out of or 
in any way connected with this agree- 
ment shall be deemed to have arisen in 
New Delhi and only the courts at 
New Delhi had iurisdiction to determine 
the same and, therefore, the courts at 
Patiala had no jurisdiction in the mat- 


y 
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ter, 
urged that- by filing these two suits in 
disregard of this clause the respondents 
themselves had waived it and it could 


not be invoked in their favour by the. 


learned single Judge. There is, how- 
ever, no substance in this contention. It 
is not denied that the. appellant contested 
both the suits and the same are no longer 
pending, There ig nothing on record 
to show that the appellant in consequence 
changed his position. Mere filing of the 
suits, in our view. in the facts of this 
jease, did not operate to amount to wal- 
ver to estop the respondents from invok- 
ing clause (8) of the agreement, 


GROUND 2 (b). 


18. This ig the main contention 
canvassed. before us. It is not disputed 
that prior to the institution of the pre~- 
sent application under Section 20 in Ap- 
ril 1971 the appellant had. filed an 


epplication in court at Patiala under Sec- 


tion 33 of the Arbitration Act. In view 
of our conclusion that clause (8) of the 
Articles of Agreement still remained ope- 
rative, as y the learned single 
Judge, it ig clear that application of the 
appellant in court at Patiala is not com- 
petent, This fact alone makes the provi- 
sion of Section 10 inapplicable. But. in 
addition to this we find that even if it 
be assumed that clause (8) stood waived 
that did not debar the respondents from 
filing the application under Section 20 
of the Act at Delhi because the agree- 
ment containing the arbitration clause 
was admittedly entered into at Delhi. So, 
if thig application could be filed at Delhi 
the gimple question is whether it could 
be stayed because of the previously ins- 
tituted application of the appellant under 
Section 33, . ' 


The answer, in our view. has to be 
In the negative because the scone of the 
two provisions of the Act are different. 
While under S. 33 the courtcan only give 
a declaration as to the existence or other- 
wise of the arbitration agreement, under 
Section 20 the court cannot only’ direct 
it to be filed but also appoint an arbitra- 
tor. The relief awardable under Section 
120 ig more comprehensive in nature and 
this consideration excludes the applica- 
tion under Section 10 of the Code of 
Civil Procedure. In Briflal & Co. v. 
Madhya Pradesh Electricify Board: AIR 
1975 Cal 69 two suits against each other 
were filed by the same parties regarding 
the same subject matter but the prayer 
under Section 10 in regard to the subse~ 
quently instituted suit was refused on 


the ground that the previously instituted ` 


Fol waa not comprehensive, I[t was 
eld: 
1975 Delhbi/9 VUL G—2@° 


Learned. counsel for the appellant . 


“That the entire controversy be~ 
tween the parties could not be finally 
determined in the suit instituted first) 
since the field of controversy and claim 
in the later auit was far more comprehen- 
siye the petition to stay the latter suif 
could not be granted although-there were 
some common issueg in the’ two suits,” 


Learned counsel for the appellant refer- 
red to observations in Indian Express 


tion 10 in this 
not attracted to the instant case. 


© 19. Relying on Jugometal Tra. © 
Republike v. Rungta and Sons (P.) Ltd.. 

ATR 1966 Cal 382 and Manohar Lal 
Chopra v, Seth Hiralal, ATR 1962 SC 527 
the learned counsel then argued that the 
court has inherent powers apart from 


‘Section 10 to stay the present applica- 


tion. We find no justification, in the 
facts of this case, to invoke the inherent 
mower, ‘The learned counsel bad to con-. 
cede that if the application under Sec- 
tion 33 ig dismissed by Patiala court 
the appellants will still have to take re- 
sort to Section 20 for the relief prayed 
for by them This will result in un- 
necessary delay and needless multiplicity 
of judicial proceedings and a piecemeal 
decision of the controversy by two dif- 
ferent courts. 


20. For reasons aforesaid, we find: 
no merit in this appeal. The same is, 
therefore, dismissed: but having regard 
to all the circumstances of the case we 
leave the parties to bear their own costs: 


Appeal dismissed. 
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Khemraj Shrikrishnadass. Appellant 
Ye M/s. Garg & Co, and another, Res- 
pondentes, 


F, A. O. No. 88 of 1974, D/. 7-3- 
` 1975, 
(A) Trade and Merchardise. Marks 
‘Act (1958) Section 27 — Suit for infringe- 
ment of Trade Mark and passing off ac- 
tion — Distinction between — What 
¢iaintiff hag to prove, 


Action for infringement of a trade 
` mark or copyright is a statutory remedy 
and in pursuing it, the plaintiff must 
prove his title and exclusive right to use 
the trade mark (or wark) in auestion and 
further establish that the defendant has 
infringed the same by identical or de- 
ceptively similar or colourable imitation 
' of it. In such a case, if otherwise esta- 
lished, it is no valid defence on the part 
of the defendant that it has been suffi- 
ciently indicated on the infringing goods 
that they are not of the plaintiff, but of 
the defendant. On the other hand, ac- 
tion for passing off is a common law re- 


medy and its gist is deceit and mot in- 


fringement of a right to exclusive user. 
In such an action, the plaintiff mav. if 
So advised, prove his title to the exclu- 
sive use of the trade mark (or copyright) 
but he need not do so. What is, how~ 
. ever, essential for the plaintiff to esta- 

blish are: (1) distinctive features: (2) 


substantial user and (3) wide reputation. 


‘The law casts an obligation on the defen- 
dant not to pass off his own goods (or 
work) as if they had been produced by 
the plaintiff and the court will enforce 
this obligatien. In such a case, the de~ 
fendant can escape the lability by show- 


ing that his goods (or work). though simi- 


lar. distinctly indicate that they do not 
originate from the plaintiff. but have 
been produced by.the defendant. Ele- 
ment of deceit may exit in both kinds of 
action. but it is.of the essence of the pass- 
ing off.action. Actual deception is not 
required to be proved, but reasonable 
ground for apprehending deception must 
exist. ATR 1970 SC 1649 and AIR 1965 SC 
980 Rel. on. (Para ‘12} 


(B) Copy Right Act (1957), Ss. 17 and 
18 — Scope — Assignment and 
of copy right. l 


- Sections 17 and 18 of the Copyright 
(Act, 1957 show where the copvright 


vests. If a work is done by an author 


for a consideration for a publisher. the, 


copyright in it would normally vest in 
the publisher subject to any contract to 
the contrary. as ig provided by Section 


ES/ES/B599/75/KSB 


Khemrai v. Garg &'‘Co. 


(2 with Secti 


A.LR. 


17 of the said Acè The rule of law has. 
been 


the same even prior. to this statutory 
provision. Secondly, as provided by Sec- 
tion 18, the copyright could be assigned, 


and if it is so done. it would be vested 


in the purchaser. (Para 17) 
' (C) Copy Right ‘Act (1957), Section 
22 — Term of copy-right im published 
work — ‘Assignment of, more than fifty 
years after author's death — Validity. 

` Where defendant 2 had purported to 
assign to defendant 1 in 1973-74 the copy 


Tight in a panchang which he claimed to 


inherit through hig grandfather who was 
the original author of the copy right and 
had admittedly died in 1909. it was held 
that copy right in the work of the grand 
father could not subsist 50 vears after 
his death by virtue of Section 22 of the 
Act and therefore the purported assign- 
ment to defendant 1 must be held to be 
void and ineffective. (Para 17) 
(D) Civil P. C. (1908), O. 39, Rr. 1 and 

on 151 — Suit to 

restrain defendants from passing off 


_ their panchang ag that of the plaintiff 


— Grant of ad interim injunction — 
Balance of convenience. 


In a passing off action the plaintiffs 
prayed for an injunction against the de- 
fendants from publishing and selling their 
panchang and also prayed for an ad in- 
terim injunction under Order 39. Rules 1 
and 2 read with Section 151. The plain- 
tiffs had established a prima facie case 
by showing that the defendants had pub- 
lished their nanchang to deceive the pub- 
lic into belief that they were purchasing 
TE panchang published bv the ` plain- 


Held that the injurv to the plain- 
tiffs who were not publishing any other 
manchang would be almost irreparable as 
their es are alleged to be over Rupees 
50,000/- a year and they have been in 
the trade for a period of more than 80 
years and have obviously acauired a 
wide reputation In the title and get up 
and once it is injured or destroyed, no 
amount of damages can compensate them. 
On the other hand; the defendants 
have recently started the publication 
enly since 1973, for the Samvat 2031 
and thereafter during the pendency of 
the suit for the year 1975-76. They 
would, therefore, be not liable to suffer 
any great injury. Moreover, the defen- 
dant No. 1 has been publishing other 
Panchangs and his business mav not suf- 
fer. Again apart from the get up. the 


P 


most valuable material of the almanac, © 


consists of calculations and predictions 
published in the body of the Panchang 
and the defendants are not being restrain- 
ed from printing, publishing or using the 
said material. It establishes that the 


balance of convenience lieg in favour of 


1975 
the granting of Injunction against the de~ 
fendants. The order of the court below 
refusing to grant ad interim injunction 
must, therefore, be reversed, 


(Para 20 to 22) 
Cases Beferred: Chronological Paras 


AIR 1970 SC 1649 = (1970) 2 SCR 222 


1970 RPC 269 9 
AIR 1965 SC "980 = (1965) 5 ac 737 11 
1896 AC 199 = 65 LJQB 3 7 
X1878) 8 Ch D 606 = 47 iy ‘ch 625 9 
(1865) 11 HLC 523 = 35 LJ Ch 53 T 


Anoop Singh with N. K. Anand, for 
Appellant; I. D. Garg, for Respondents. 


JUDGMENT:— This first appeal 
from order has been filed by the plain- 
tiffs against the order of Mr. P, L. Singla. 
Additional Diətrict Judge, dated 18th 
December, 1973 by which the learned 
Judge has refused the application of the 
plaintiffs for grant of ad-interim injiunc~ 
tion restraining the defendants from print. 
gp publishing or gelling.. ete. deceptive~ 
ly similar or colourable imitation of the 
oe Panchang (Almanac) in 
pute, 


ym The facts of the case Teading 
to the dispute are that the plaintiffs have 
been printing and publishing the Pan- 
chang (Almanac) since 1894 A. D. vear 
after year, according to the Vikram Sam- 
vat up to now. 


chang” and has a distinctive colour style 
& title. It is common case of the parties 
that this Panchang was being compiled 
by a reputed astrologer by name Pandit 
Mani Ram Sharma, (who is the grand- 
father of Nand Kishore, second defen- 
dant), The preface of the Panchang also 
supports the version that Pandit Mani 
Ram was compiling the calculg~ 
tions and it was being printed and pub- 
lished by the plaintiffs, ‘This 
lasted till 1905 A. D. when Pandit Mani 
‘Ram Sharma ig alleged to have died. (Ace 
cording to the defendants, although it is 
mot So stated by them on affidavits Pan- 
dit Mani Ram Sharma heat a 1909). The 
case of the plaintiffs is that the publishers 
and proprietors of the P S were 
the plaintiffs, while the compilation work 
was being done by competent persons en« 
gaged by the plaintiffs from time to time 
after the death of Pandit Mani Ram 
Sharma this work was being done by Pan- 
dit Hardey Joshi from 1906 to 1933, by 
Pandit Har Parshad Sharma from 1934 
to 1944 and bv Pandit Ishwari Datt Shar- 
ma from 1945 to 1954, Thereafter from 
1955 to 1974. that is to sav for the Sam- 
watg 2011 to 2030. the plaintiffs claim 
that the work of compilation had been 
done by Nand Kishore, second defendant 
herein, On the record, a photostat copy 
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of the agreement dated 28th April. 1961 
has been produced, It purports to have 
been executed by Nand Kishore, defen- 
dant and is to the effect that calculations 
of the Panchang for the Samvats 2021 to 
2030 had been absolutely assigned to the 
plaintiffs. The trouble has arisen sub- 
sequently and it appears that the plain- 
tiffs and the second defendant goa not 
finally agree on the terms for the subse- 
quent years, as ig apparent from the cor- 
Tespondence on the file. Consequently. 
the second and the first defendants en 
tered into some agreement. It is signi- 
ficant that the said agreement on which 
the defendants 1 and 2 rely, has neither 
been filed nor relied upon in the Court, 
although it is, if genuine, an extremely 
material document from which the de- 
fendants derive support, As is apparent 

om the photostat copy of a receipt, (al- 
leged to have been signed by defendant 
No. 2 on Ist June, 1973) the second de=- 
fendant has purported to assign his copy- 
right in the Panchang for the Samvats 
2031 and 2032 for a sum of Rs, 2.000/- 
per annum, out of which he had received 
Rs, 2000/~ for the earlier Samvat and 
Rs. 500/~ ag advance for the following 
Samvat, Terai defendant No. 1 
has published a panchang for the Samvat 
2031 (Le. 1974-75 A. D.) prior to the ins- 
titution of the suit and also the Panchang 
for the Samvat 2032 (i.e. for 1975-76) dur- 
ing the pendency of the suit. On the 
other hand, the plaintiffs have also 
brought out their Panchangs and found 
that the Panchangs in dispute of the de- 
fendants are deceptively similar to their 
own, Fe agerieved, the plaintiffs 
have instituted the suit on 22nd October, 
1973 in the court below. which has given 
rise to this appeal, 


3. The allegations made in the 
plaint are that the plaintiffs are the lead- 
aaa printers and publishers of the 

c and on the title. cover of the 
Panchang they print religious signs and 
symbols of a particular pictorial device 
and on the back side of the cover also 
they print and mublish device of the 
planets and that their panchang is known 
as “Mani Ram Panchang. Manav Pan- 
chang and shri Vallabh Mani Ram Pan- 
chang. The get-npm layout, shape and 
design of the Panchang have, according 
to the plaintiffs, acquired a wide reputa- 
tion and goodwill by long user and their 
sales haye beer to the tune. of Rupees 
50,000/~ per year. ‘They have contended 
that the defendants bv publishing the 
Panchang in dispute are passing off their 
goeds, as the goods of the plaintiffs and 
that the title printed by them is decep- 
tively similar to the plaintiffs and that 
the defendants be restrained from publish- 
ing or selling the same. The suit has been 
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contested by defendant No. 1 as well as 
by defendant No. 2. 


å. During the trial of the suit, an 
application under Order 39. Rules. 1 and 
2 read with Section 151 of the Code of 
Ciyil Procedure was filed by the plain- 
tiffs for the grant of an ad interim in- 
dunction, which was supported by an af- 

fidavit. The same had been opposed, by 
the defendants. Defendant No. 1 has 
contended that the plaintiffs did not have 
any copyright in the. Panchang and that 
he had himself acquired the copy-right 
from defendant No. 2, who is author. as 
well ag the owner of the copy-right and 
that he had already compiled, published 
and sold in the market all copies of the 
first edition of the Panchang for the Sam- 
vat 2031 and that an injunction would 
cause irreparable injury. He has also 
contended that the plaintiffs had come to 
the court very late. The reply of defen- 
dant No. 1 ig supported by an affidavit. 
The application has also been contested 
by defendant No. 2 and he has taken up 
the plea that the author of the Panchang 
was- Shri Mani Ram S who was hig 
, grand-father and that his copy-right in 
the Panchang had not been. assigned to 
the plaintiffs, but the same has been in- 
herited by the defendant No. 2 It is 
significant that’ defendant No. 2 claims 
the inheritance of copy-right from 
grand father Mani Ram Sha 
his own father Ram Lal 
would be the natural next heir of Pandit 
Mani Ram Sharma, deceased, is still alive. 
The parties have filed copies of various 
Panchangs and the `plaintiffs have filed a 
mumber of documents relating to the 
‘orders and supplies of the Panchang and 
the correspondence they have had with 
the defendants, The defendants have fil- 
ed a photostat copy of a title of the Pan- 
chang of 1892 A. D. and a copy of the 
receipt given by the gscond defendant in 
respect of remuneration received by him. 
' He has also filed a receipt for Rs. 9/-, 
‘which is said to have been sent to some 
Registrar. The learned Additional Dis- 
trict Judga by the impugned order has 
held that the plaintiffs did not have a 
prima facie case, ag they had claimed €x- 
clusive copy-right which they have fail- 
ed tə establish and that the balance of 
convenience lay in favour of the defen- 
dants, who had alreadv published and 
sold some copies therefore. the 
learned Judge refused. the injunction. buf 
diracted the defendants to keep accounts 
of the sales of the Panchang. Feeling ag~ 
wrieved by this order. the plaintiffs have 
filed this appeal, 


; 5, E have heard the counsel for 
the parties at considerable length. In 

my opinion, the learned Additional Dis- 

trict Judge has fallen inte an error 
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law to the case The learned Judge has 
to appreciate that the case of the 
plaintiffs was not of t of a 
copyrighti. The action that they had ins+ 
tituted was for pasaing off the goods. 


6. “Mark” is defined by Sec- 
tion 2 (1) (i) of the Trade and Merchan- 
dise Marks Act, 1958 (hereinafter re 
ferred to as the Act), as a device. 
brand, heading, label, ticket, name signa< 
ture, word, letter or numeral or anv 
combination thereof while “trade mark” 
is defined by clause (vyj of the said Sec- 
tion 2 (1). Section 27 of the Act pres- 
cribes that no person shall be entitled to 
institute any proceeding to prevent, or to 
recover damages for. the infringement of 
an unregistered trade mark. Sub-sec- 
tion (2) of the said section provides that 
nothing in the Act shal] be deemed to af- 
fect rights of action against any person 
for passing off goods ag the goods of an- 
other person or the remedies in respect 
thereof. Section 105 conferg Jurisdiction 
on the District Court to try suits for 
passing off Clause (c} of the said section 
provides for suits for passing off arising 
out of the use by the defendant of anv 
trade mark which is identical with or de= 
ceptively similar to tthe plaintiffs trada 
mark, whether ah irae or unregister- 
ed. Section 106 provides that the relief 
which a court may grant in any suit for 

ement or for passing off referred 
to in Section 105 includes an iniunction 
and at the option of the plaintiff. elther 
damages or an account of profits, toge- 
ther with or without any one a the 
delivery-up of the infringing la and 
marks for destruction or ee 


7. Kerly in law of Trade Marks 
and Trade Names 10th edition, in para- 
graph 16-02, on page 362, has stated thaf 
it is am aetlonable wrong for the defen- 
dant to AO for trading purposes, 
that his goods are those or that his busi- 
ness is that of the plaintiff and it makes 
no difference whether the representation 
is effected by direct statements, or bv 
using some of the badges by which the 
goods of the plaintiffs are known to be 

, or any badges colourably resembling 
those, in connection with goods of tha 
same kind, not being the goods of the 
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plaintiff, In such a manner as to be cal- - 


culated to cause the goods to be taken 
by ordinary purchasers for the goods of 
the plaintif. Kerly has relied upon an 
observation in Frank Reddaway v, 
George Banham (1896) AC 199. where 
Lord Halsbury L. C. observed at page 204 
that the principles of law mav be very 
plainly stated, that nobody- has any 
right to represent his goods as the goods 
of somebody else and how far the use of 
particular words, signs, or pictures, does 


P 
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or does -not come up to the proposition 
enunciated in each particular case must 
always be a question of evidence. In the 
same decision. -Lord Herschell observed 
On page 209 that if the defendants were 
entitled to lead purchaser to believe 
that they were getting the plaintiffs 


manufacture when they were not, and- 


thus to cheat the plaintiffs of some of 
their legitimate rights, #t would be regret- 
table to find that the law was powerless 
to enforce the most elementary prin- 
ciples of commercial morality and that 
the principle which was applicable to 
that class of cases had been laid down 
by Lord Kingsdown in Leather Cloth v. 
American Leather Cloth Co. (1865) 11 HLC 
523 (538) thus “the fundamental rule is, 
that one man has no right to put off his 
goods for sale ag the goods of a rival 
ee and he cannot, ana a al- 
ed to use names, marks, letters, or 
other indicia. by which he is selling the 
manufacture of another merson.” 


8. Copinger on Copvrighf. ‘1th 
Edition, in paragraph 230, on page 108. 
stated that the titles to books, news- 
papers, and periodicals, though often com- 
ing before the courts on the question of 
copyright therein, are not generally in 
themselves the proper subjects of this 
tight, that it ig difficult to sav that there is 
any original literary work in the forma- 
tion of one or two words into a title and 
that the words or phrase chosen may be 


original in their application to the subject- 


matter of the work to which they are ap- 
plied. Further (in paras 233 & 235 on 
pages 110 & 111} learned author proceeds 
to say that titles of books are, in certain 
circumstances, protected from imitation 
by means of a ‘passing off action. The 
action for ‘passing off lies where the de- 


fendant has represented to the § publie- 


that his goods or business are the goods 
or business of the plaintiff. A defendant 
may make himself liable to thig action 
by publishing a work under the same 
title ag the plaintiffs, or by publishing a 
work where title and 
semble that of the plaintiffg to deceive 
the public into the belief that it is the 
plaintiffs work. In all these caseg the 
plaintiff has to prove that his publication 


has been in the market long enough to 


acquire public reputation and secondly 
title used by the defendant is calculated 
to deceive the public. A reputation or 
good will can be built up by substantial 
sales within a short period of time. Mere 
intention to deceive is not sufficient, 
there must be grounds for apprehending 
actual deception. But it is not necessary 
to establish that any one. aS a result of 
the passing off, is induced to deal with 
the defendant in the mistaken view that 
he was dealing with the plaintiff. Co- 
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pinger has on page 133 given a large 
number of instances, where injunctions in 
respect of title were granted or refused, ` 
e.g. they were granted in “The Wounder- 
ful Magazine”, “The wonderful Maga- 
zine, New Series Improved”. “Minne”, 
*““Minne Dale”, “London Journal’, “Daily 
London Journal”, etc. They were refus- 
ed in the cases of “Magazine of Fiction”, 
“Monthly Magazine of Fiction’. “Post 
Office Directory of the West Riding of 
Yorkshire”, “The Post Office Bradford 
Directory”, ete, ete, nE 


9. A reference may also be made 
to a decision of the Chancery Division in 
Metzler v. Wood, (1878) 8 Ch D 606. In 
this case. the plaintiffs were the pub- 
lishers of a work instituted “Hemy’s Ro- 
yal Modern Tutor for the Pianoforte”. a 
Tevised edition of which had, been brought 
out in 1867, and which was well known 
and had an extensive sale, but was not 
So registerad as to secure copyright. In 
1874 the defendant employed Hemy to 
revise an old work, entitled ‘Jousse’s 
Royal Standard Pianoforte Tutor’. which 
had formerly been in high repute, but 
had entirely fallen into disuse. This re- 
vised work the defendant brought out 
under the ‘title “Hemy’s New and Revis- 
ed Edition of Jousse’ Roval Standard Pia- 
noforte Tutor” the word “Hemy’s’. both 
on the outside of the book and on the 
title-page, being. printed in much larger 
and more conspicuous type than any other 
of the words. The court of appeal held 
that the plaintiff was entitled to an in- 
junction restraining the defendant from 
offering his work far sale with its pre- 
sent form, title-nage, and cover. or any 
other form, title-page. or cover. calcu- 
lated to deceive persons into the belief 
that it was the plaintiff’s work. In John 
Haig & Co. Ltd. y. Forth Blending Co. 
Ltd. and W, R. Paterson Ltd., - 1970 
R. P. C. 269. the court found that for 
many years prior to 1952 the petitioners 
had sold a brand of whisky in distinc- 
tively shaped bottles, technically called 
“Three pinch decanters”. but which had 
come to be known popularly as “Dimple” 
‘bottles, This brand was commonly asked 
for the public houses as “Dimple” whisky. 
In 1952 the respondent commenced sell- 
ing whisky not distilled by the vpeti- 
tioners in bottles of the same shape, 
though the labels were wholly different 
from those used by the petitioner. The 
court held that in adopting these bottles 
the respondents hoped to obtain some ad- 
vantage from the connection of “Dimple” 
bottles with the netltioner’s whisky. In 
these circumstances, the court granted an 
injunction restraining the respondent 
from selling the whisky not blended Ma 
or 
consumption in the United Kingdom. 
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Engineering Co., AIR 1970 SC 1649. elu- 
Cidated the difference between an action 
for jingringement of trade mark and for 
Passing off, It observed that action for 
infringement is a statutory right and 
it is dependent upon the validity of re- 
gistration and other statutory conditions. 
Cn the other hand, the gists of. passing 
off a:4on is that A is not entitled to re- 
presen? his goods as the goods of Be It 
fs enough that the pet up of B’s goods 
has become distinctive of them and there 
is a probability of confusion between them 
and the goods of A. It is not necessary 
to, prove actual deception, or actual 
damage. nor to prove the knowledge or 
intention to deceive. The court laid down 
the issue in an action for passing off is 
“whether the defendant is selling the 
goods so marked as to be designed or cal- 
culated to lead the purchaser to believe 
that they are the plaintiffs goods.” On 
the other hand, the issue in infringement 
action ig “whether the defendant ig using 
amark which is the same or which is a 
colourable imitation of the plaintiffs re- 
istered, mark.” 


li. The distinctim between the 
two actions was vividly brought out by 
the Supreme Court in an earlier decision 
Kaviraj Pandit Durga Dutt Sharma v 
Nayaratna Pharmaceutical Laboratories, 
AIR 1965 SC 980, thug 


“If the essential features of the trade 
mark of the plaintiff have been adopted 
by the defendant, the fact that the get 
up, packing and other writing or marks 
on the goods or on the packets in which 
he offers hig goods for sale show mark- 
ed differences, or indicate clearly a trade 
Origin different from that of the regis- 
tered proprietor of the mark would be 
fmmaterial: whereas in the case of pass- 
ing off. the defendant may escape liabi- 
lity if he can show that the added matter 
ís sufficient to distinguish his goods from 
those of the plaintiff.” 


12. In my opinion, the correct Ie- 

gal position is this; Action for infringe-~ 
ment of a trade mark or copyright is a 
statutery remedy and in pursuing it, the 
plaintiff must prove his title and exclu- 
sive right to use the trade mark (or work) 
in question and further establish that 
the defendant has infringed the same 
by identical or deceptively similar or 
colourable imitation of it. In such a 
case. 1f otherwise established, jt is no 
valid defence on the part of the defen- 
dant tnat it has been sufficiently indicat- 
ed of the infringing woods that they are 
not of the pleintiff. but of the defendant. 
On the other hand, action for passing off 
is a common law remedy and its gist is 
deceit and net izfringeenent of a right 
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to exclusive user. In such an action. the 
plaintiff may, if so advised. proye hig 
title to the exclusive use of the trade 
mark (or copyright). but he need not do 
60. What is, however, essential for the 
plaintiff to establish are; (1) distinctive 
features; 
The law casts an obli- 
pation on the defendant not to pass off 
his own goods (or work) as if they had 


been produced by the plaintiff and thel: 
court will enforce this obligation. In such! - 


a case, the defendant can escape the lia- 
bility by showing that his goods (or 
work), though similar. distinctly indicate 
that they do not originate from the plain- 
tiff, but have been produced by the de- 
fendant Element of deceit may exit in 
both kinds of action, but it is of the es- 
sence of the passing off action: Actual 
deception is not required to be proved. 
but reasonable ground for apprehendi 
deception must exist. 


_ 13. In the instant case, the plain- 
tiffs’ user of the name and title spread 
over a period of 80 years past is fully 
established. They have stated that their 
sales of the Panchang have been to the 
tune of Rs. 50.000/- a year. which shows 

t a congiderably large number of co- 
pies Dave been gold. With revard to the 
distinctiveness of the .title, it would be 
clear that plaintiff's Almanac contains 
pictorial devices in a particular style of 
the Sun god, followed by Saraswati. 
Ganesh, Vishnu, Shankar, Garud, Billav 
to whom salutations have been. made af 
the top. besides nine other pictures have 
been depicted in a particular style, while 
the name of Shri Mani Ram Sharma is 
mentioned in a block. It is also interest- 
ing to note that reference in a block in 
the centre is made to the Raia of Sikar 
under whose benediction the Panchang 
has been published. Below it is printed 


the name of plaintiffs’ DTess as the prin- - 


ter and publisher possessing the entire 
rights of reproduction. At the outside 
of the second page of the title are given 
the twelve rashig or planets in a device 
producing particular pictorial effects and 
inside of the cover contains a photograph 
of late Pandit Mani Ram Sharma. In 
the middle of the same page, there is a 
reference to Rata of Sikar and the name 
of the press. 


14. In the Panchang produced by 
the defendants, which is marked ‘B’ be- 
fore me, the first page of the title is ex- 
actly similar excepting the necessary 
change in the Samvat and the vear. In 
the place of the name of the printer and 
publisher (Venkateshwara Press), it may 
be noticed that the name of the defen- 
dants has not been mentioned. but what 
bas been mentioned is that all rights of 
publication have been reserved and the 


(2} substantial user and (3)|- 
‘wide reputation. 


wi 
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genuine Panchang must ‘be purchased 
after verifying the photo of Shri Vallabh 
Mani Ram. At the outside of the second 
title page in a block, after referring to 
Kalyan Singhji Bahadur Raia of Sikar and 
mentioning the name of Vallabh Mani 
Ram Sharma, the name of Nand Kishore 
Shastri has been added with the expres- 
sion that sole agent is Garg & Co, Khari 
Baoli, Delhi. In the inside of the second 
title page. while the photograph of Mani 
Ram and the calculations of the day and 
might have been maintained, the matter 
at the bottom has been changed. The 
colour scheme and the arrangement of 
the title remain the same, 


15. It is, therefore, obvious thaf 
the Panchang published by the defen- 
dants is almost identical and certainly de- 
ceptively similar to the plaintiffs’ Pan- 
chang and is clearly intended to convey 
impression that it ig the same Pan- 
chang which had been published bv the 
plaintiffs, To further clarify the matter. 
there ig an advertisement under the 
heading “Good News” in a hand bill 
printed by Garg & Co., Khari Baol de- 
fendant No. 1, which freely translated 
reads “All book-sellers, brethren, were 
being informed with pleasure that Val- 
labh Mani Ram Panchang (which had 
previously been published from Bombay) 
would hereafter be published by us and 
that Vallabh Mani Ram. Panchang for 
Samvat 2031 has been printed and please 
send ys valuable orders for the same. Its 
price ig given as Rs, 60/- per 100 or 
Rs, 600/- per thousand”. This shows that 
the defendants were clearly intending to 
lead the buyers and the customers into 
a belief that the Panchang published by 
the defendant was the same that had 
been published by the plaintiffs, 


16. It ig further interesting fo no- 
tice that in the inside pages of the Pan- 
chang containing the subiect matter. it is 
written in the Panchang of the plaintiffs 
that the material had been provided 
Shri Hardey Sharma. Similarly, In an- 
other’ page, it had been written that 
calculations had been prepared by Jvoti- 
shi Hardey Sharma, In the intervening 
page the local time of Bombay is given 
under the foot-note that “in Bombay 
when auspicious hour is to be calculated, 
the timings given of Ramgarh are not 
helpful and so the timings of Bombav 
have been given.” All these have exact- 
ly been repeated in the defendants’ Pan- 
chang. It ig not the case of the defen- 
dants that they have acquired by inherit- 
ance or otherwise any rights from 
Pandit Hardey Sharma. They have laid 
their claim only through Nand Kishore. 
But in the Panchang. they have unautho- 
risedly also copied the results of labour of 
Hardey Sharma and the timings of Bom- 
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bay have been utilised while they weuld 
be expected to ‘give the timings of the 
place where their Panchang had been 
printed and was likely to be sold. Under 
the circumstances, the counsel for the 
plaintiff-appellants rightly submits that 
there is not the slightest doubt that the 
defendants have published their Pan- 
changs to deceive the public into belief 
that they are purchasing the Panchang 
which had been published by the plain- 
tiffs. These would prima facie satisfy 
the ingredients of action for passing off 
and would show that the plaintiffs have 
a prima facie case and the learned Addi- 
tional District Judge has erred in holding 
to the contrary, 


17. The defendants have strongly 
relied upon the fact that the Panchang 
was being prepared for the plaintiffs by 
the grandfather of defendant No. 2 and 
60 on the expiry of any arrangement with 
the grandfather, the right would devolve 


‘on defendant No, 2 There is a fallacy in 


the submission, Sections 17 and 18 of 
the Copyright Act, 1957 show where the 
copyright vests. If a work is done bv an 
author for a consideration for a publisher. 
the copyright in it would normally vest 
in the publisher subject to any contract 
to the contrary. as Ig provided by Sec- 
tion 17 of the gaid Act. It can be legiti- 
mately said that this section has been in- 
eerted in the Act of 1957, but the rule of 
law has been the same even prior to this 
statutory provision, Secondly. as provid- 
ed by Section 18, the copyright could be 
assigned, and if it is so done.. it would 
be vested in the purchaser. This would 
show that if Pandit Mani Ram had anv 
copyright, it must have been vesting in 
the publishers. Buf, it is not at all neces- 
sary to express any opinion on this aues- 
tion for the time being, The reason is 
that the copyright, if any. which vested 
in Pandit Mani Ram would really relate 
to the calculations compiled in the Pan- 
chang made from year to vear, which 
were likely to be different every vear. 
Pandit Mani Ram has never claimed any 
copyright in the get up. style, design and 
title, which would obviously be vesting in 
the publisher and nothing has been 
brought on record to show that Pandit 
Mani Ram claimed anv copyright in the 
design or get up or retained the same 
with him which could pass by inheritance. 
Moreover, what clinches the issue finally 
is the provision of Sec. 22 of the Copy-~ 
tight Act, which reads as follows:— 


"22. Term of copyright in published 
literary, dramatic, musical ang artistic 
works. Except as otherwise hereinafter 
provided. copyright shall subsist in . anv 
literary, dramatic musical or artistic work 
(other than a photograph) published 
within the lifetime of the author until 
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calendar year next following the year in 
which the author dies,” 

Pandit Mani Ram died in 1905 as con- 
tended by the plaintiffs (or in 1909 as 
contended by the defendants: at all 





in the hands of hig legal heirs or in the 
hands of defendant No. 2; On the pro- 
position of law, the counsel for both the 


-{parties are in agreement. Furthermore, 


Pandit Mani Ram had a son. who is the 
father of defendant No. 2 and if anv 
copyright were still subsisting and had to 
pass by inheritance, it would be inherit- 
ed by the second defendant’s father and 
not by him. At all events, considered 
from any point of view. defendant No. 2 
did not possess anv copyright in the work 
of Pandit Mani Ram.in the year 1973 or 
1974, when he is purported to have as- 
signed it to defendant No. 1, which as- 
signment must be held to be void and in- 
effective, 


_ 18. Lastly, the counsel for the 
defendant submits that the 
have themselves accepted defendant 
No. 2 as the author of the copyright vide 
his agreement of 1961 copy of which has 
been placed on record. The submission 
of the counsel does not have anv force. 
The said assignment of copvright is clear- 
ly confined to Ganit (or Calculations) 
made for a period of 10 years from Sam- 
vat 2021 to 2030. There ig no doubt that 
if any calculations had made by 
Nand Kishore, second defendant, he had 
a right to assign them to the plaintiff or 
to the defendants after the expiry of the 
said. contract, But this is not the ques 
tion arising. before me. The question in 


the anpeal relates to copyright purport- 


ing to have remained in Pandit Mani 
Ram, and neither the plaintiffs nor the 
defendants can legally claim anv copy- 
right in Pandit Mani Ram’s work fifty 
years after hig death. 


19. 
I wish to emphasise that the parties be- 
fore me are not feeling aggrieved with 
regard to publication of the calculations 
that defendant No. 2 has: made, which 
he had made for the benefit of defen- 
dant No. 1 and which constitute the sub- 
ject matter of the Panchang. The defen- 
dənts are free to publish them if other- 
wise legally entitled, The plaintiffs 
have not raised a dispute about them. 
The grievance of the plaintiffs is confin- 
ed to the title, get up and the arrange- 
ment and style. and their action is for 
passing off. I am. therefore, of the opin- 
ion that the plaintiffs have. succeeded in 
establishing a prima facie case. 


~ 
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fifty years from the beginning of the .- 


plaintiffs | 


It is significant to notice and - 


A. ER. 

20.’ The considerations which 
‘must weigh with the court in granting or 
refusing the injunction are well esta- 
blished. I find that the injury to the 
plaintiffs would be almost irreparable as 
their sales are alleged to be over Rupees 
50,000/~ a year and they have been in 
the trade for a period of more than 80 
yearg and have obviously acquired a 
wide reputation in the title and get up 
and once it is injured or destroyed. no 
amount of damages can compensate them, 
On the other hand, the defendants have 
recently started the publication only 
since 1973, for the Samvat 2031 and 
thereafter during the pendency of the 
sult for the vear 1975-76. They would, 
therefore, be not liable to suffer any 
great injury. Moreover, the defendant 


No. 1 has been publishing other Pan- 


changs and his business mav not suffer. 
Again apart from the get up. the most 
valuable material of the alnianac, con- 
sists of calculations and predictions pub- 
lished in the body of the Panchang and 
the defendants are not being restrained 
from printing, publishing or using the 
said material. It establishes that the 
balance of convenience lies in favour of 
the granting of injunction against the de- 
fendants. ‘The order of the court below 
must, therefore, be reversed. 


21. Defendant No. I has stated 
that he has paid a substantial sum of 
money to defendant No. 2 in order to ac- 
quire the rights in the Panchang., Mr. 
Gare explaing that although he has not 
any agreement, he has filed copies 
of the. receipts. which show that defen- 
dant No. T has paid to defendant No. 2 a 
sum of Rs. 2500/- out of which Rupees 
2000/~ “are consideration for the Samvat 
2031 and Rs, 500/- as consideration for 
the Samvat 2032. This shows that de- 
fendant No. 1 has only paid a sum of 
Rs. 2000/- to defendant No. 2, which in- 
cludes the labour and skill of making 
the calculations and the predictions in 
the Panchang as a whole and onlv a 
part of the consideration was paid (if the 
contention of the defendants be true) for 
the title of Panchang. This further 
shows that the injurv by injunction if 
caused to the defendant is not likelw to 
be of anv appreciable value. Defendant 
No. 1 claims to have been printing. pub- 
lishing and selling other Panchangs as 
well. On the other hand, the plaintiffs 
are not publishing anv other achangs 
and so failure to grant the injunction 
will cause a great injury to the, plain- 
tiffs as cannot be compensated dama- 
ges and if their reputation is once spoilt 
or allowed to be destroyed., it will be dif- 
ficult to resurrect the same. The plain- 
tiffs have come to court at the earliest. 


w 
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22. It is, therefore. a 
where ad interim injunction must be 
pranted, but assurance may be made for 
payment of compensation to the defen- 
dants in the event the suit of the plain- 
tiffs fails. The loss that the defendants 


may suffer ig only the amount alleged - 


to have been paid bv defendant No. 1 to 
defendant No. 2 for acauisition to the 
rights in the title and compilation. which 
comes to Ras. 2000. per annum for both. 
The substantial portion of the Panchang 
ig really the compilation. In these cir- 
cumstances, I am of the opinion. that it 
would be just and eauitable if the plain- 
tiffs sre directed to deposit a sum of 
Rs. 150/- per month or Rs. 1800/~ per 
annum on account of compensation for 
the period from the date of this order 
till the decision of the sult. which may 
be paid to defendant No. 1 in case the 


suit of the plaintiffs fails, Mr. Anand, 


counsel for the plaintiffs undertakes to 
deposit the said amount in the court be- 
low within one month. The amount will 
be deposited by 17th April, 1975. Should 
the trial last longer, the plaintiffs would 
further deposit the amount at the same 
rate till the conclusion of the trial. This 
would be for the period from today. 
But with regard to the interyening pe- 
riod, i.e. between today and the date of 
the institution of the suit. no order is 
made herein. 


22, Under the circumsfances, the 
appeal ig allowed, the order of the court 
below is reversed and the application of 
the plaintiffs under Order 39, Rules 1 
and 2 read with Section 151 of the Code 
of Civil Procedure, is allowed and the 
defendants 1 and 2 and their servants, 
agents and representatives are restrained 
from printing. publishing, selling or of- 
fering for sale directly or indirectly. 
dealing with the Panchang (Almanac) de~ 
ceptively similar or colourable imitation 
of the plaintiffs’ Panchang bv adontion 
of identical get un. lay-out, design and 
colour scheme, ete. or from using the 
name or expression MANAVPANCHANG, 
MANI RAM (PANCHANG) or SHRI 
VALLABH MANI RAM (PANCHANG). 
Respondents Nos. 1 and 2 will pay costs 
of thig appeal to the appellants. The 
appeal stands disposed of accordingly. 


24, It may be mentioned that ob- 
servations made in this order are tenta- 
tive and will not prejudice the trial of 
the suit on its merits according to law. 

25. The parties appearing before 
me through their counsel are directed to 
appear before the court below on 3rd 
April. 1975 for further proceedings. 

Appeal allowed. 
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V. S. DESHPANDE AND 
YOGESHWAR DAYAL. JJ. 


= Smt. Rai Rani Bhasin and others, An 
pellants- v. S. Kartar Singh Mehta, Rese 
pondent. 
First Appeal No. 207-D of 1964 and 
C. M. 136-D of 1965. D/- 16-1-1975." | 
(A) Specific Relief Act (1963). S. 16 
{c) —— Readiness and willingness t> per- 
orm contract — Distinction. 


A distinction may be drawn between 
the readiness to perform the contract and 
willingness to perform the contract and 
while by readiness may be meant the 
capacity of the plaintiff to perform the 
contract which includes his financial abi- 
lity to pay the purchase price but for de- 

termining hig willingness to perform his 
part of the contract his conduct has to be 
properly scrutinised. (Para 10) 


(B) Specific Relief Act (19633, Ser- 
tion 16 (c) — Agreeing to self his build- 
ing to B on 20-3-1962 — On production 
of certain documents by A sale tọ he 


eee by 8-8-1962 — On A’s failure 


documents before 8-8-1962 
sale to be completed within one month 
from date of A obtaining last docu- 
ment — On 13-8-1962 by registered notice 
A informing B of having acquired all 
documents and that sale deed could be 
executed on 16-8-1962 — 3 insisting on 
production of documents not stipulated 
for — A held was entitled to make time 
essence of contract by registered notice 
of 13-8-1962 — B held was not entitled 
to c performance after çne menith 
from 16-8-1962. 


Where A agreed to sell his build- 
ing to B and it was stipulated thaf 
on production of certain documents Tre- 
lating to the property by A. the sale 
deed would be executed by 8-8-1962 
anj on A’s failure to obtain the docu- 
ments before 8-8-1962 the sale deed 
would be executed within one month 
from date of A obtaining the last docu- 
ment Bvy a registered notice A inform- 
ed B of his having acquired all documents. 
B did not show his willingness to buy the 
property and did not tender the sale 
deed to A for execution and insisted on 
production by A of doctizents not stipu- 
lated for and ultimately led a suit for 
specific performance of the contract of . 
sale, it was held that the compliance hy A 
of hig part of the contract was complete 
when the registered notice was given A 
wa. entitled tp make the time the essen: 
of the --atract by the registered not.:2 


"Frem a af A. K. Jain, Commercial 
Suv, J. Ist Class. De Dethi, D/- 30-9, 30-9-1964). 
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ani to insist that the sale deed must be 


completed within time given and since - 


the insistence of B on production of 
d:cuments not stipulated for was only 
an excuse for his non-performance it 
must be taken that he was not willing to 
perform his part of the contract and his 
failure to show his willingness upto 16-9- 
i962 disqualified him to specific perform- 
ance and A was not required to treat the 
contract as alive thereafter. AIR 1967 
SC 868, Rel. en: AIR 1924 PC 233 and 
AIR 1949 FC 211 and ATR 1954 Andh Pra 
29 and AIR 1954 SC 75 and AIR 1915 PC 
83 and AIR 1971 SC 1238. Distinguished: 
(1867-8) 3 Ch A 188 and (1886-87) 14 Ind 
App 173 (PC) and AIR 1966 Cal 605 (Per 


Ray. J.), Ref . (Paras 7, 10. 12, 13. 15) 
= (C) Specific Relief Act (1963), S. 16 
(c) — Suit for specific performance of 


contract of sale — Under Section 16 (c) 
plaintiff must prove that he has always 
been ready and willing to perform his 
part of contract — Law prior to 1963 was 
same. 

Though the Specific Relief Act, 1877 
did not specifically require that in a suit 


for specific performance of the contract . 


of gale the plaintiff must aver and prove 
that he was ready and willing to purchase 
the property from "the date of the agree- 
ment till the date of the suit nevertheless 
this was tbe law in England and the re- 


quirements of the Indian and the English ~ 


Law in thls matter were the same and 
hence on the recommendation of the Law 
Commission this requirement to be ful- 
filled by the plaintiff suing for specific 
performance was included in Section 16 
(c) of the 1963 Act. AIR 1928 PC 208. 
Rel. on. (Para 9) 


(D) Specific Relief Act (1963), S. 16 
(c) — Suit for specific performance of 
contract of sale — Conduct disentitling 
plaintiff from spécific performance. and 
conduct which would not so disentitle him 
— Distinction. 


In a suit for specific performance of 

the contract of gale the distinction be- 
tween the conduct which would dis- 
entitle the plaintiff from specific perform- 


. ance and the conduct which would not so 


disentitle him is that if the plaintiffs 
conduct shows that he was really unwill- 
ing to buy the property then he is dis- 
qualified from specific performance but if 
he was always willing to buy the pro- 
perty but in doing so made a mistake in 
insisting on something which he was not 
entitled to get from the defendant then 
such mistake would not disqualify him 
from specific performance if the mistake 
was corrected in time and the plaintiff 
had made it clear that he had withdrawn 
the mistaken demand and the mistake did 
not detract his essential willingness to 
purchase the property. (Para 11) 


Rai Rani Bhesin v” S. Kartar Singh (Deshpande J) 
= (E) Specific Relief Act (1963), 


ALR. 


S. 16 
(c) — Contract for sale of immovable 
property — Time when essence of con- 
tract indicsted. 

No doubt the presumption is that in 
a contract for sale of immovable pro- 
perty time is not the essence of the con- 
fract and the mere stipulation of a date 
before which the sale deed wag to be ex 
ecuted and the stipulation that the ear- 
nest. money would be forfeited if the 
date wag not adhered to would not neces- 


sarily make the time the essence of the- 


contract but the seller is . entitled to 
make the time the essence of the contract 
by specifically giving a notice to the pur- 
r if the purchaser was found to be 
delaying performance of the contract. AIR 
1967 SC 868. Rel. on. (Para 15) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1238 = (1971) 2 SCR 573 15 
AIR 1967 SC 868 = (1967) 1 SCR 227 1! 
ATR 1966 Cal 605 ii 
ATR 1954 SC 75 = 1954 SCR 360 12 
a 1954 Andh Pra 29 = (1954). 2 Madh 
LJ (Andh) 95 12 

AIR 1949 FC 211 = 1949 FCR 379 12 
AIR 1928 PC 208 = ILR 52 Bom 597 9 
AIR 1924 PC 233 = 20 Mad LW 884 12 
ATR 1915 PC 83 = 43 Ind App 26 15 
(1886-87) 14 Ind App 173 = ILR 9 All 705 
(PC) l 11 
{1867-8) 3 Ch A 188 = 37 LJ Ch 58 12 

M. L. Lonial. for Appellants R. M. 
Lal, Sr. Advocate with Arun Mohan. for 
Respondent. 

DESHPANDE, J.:— The decision of 
this appeal turns on the determination of 
the question whether the plaintiff-respon- 
dent was ready and willing to purchase 
the property from the defendants-appel- 
lants from the date of the contract be- 
tween the parties till the date of the filing 
suit for specific performance by the plain- 
tiff-respondent against the defendants~ap- 
peallants., 

2- The suit for specific perform- 
ance filed by the  plaintiff-respondent 
against the defendants-appellants -has 
been decreed by the trial Court. Hence 
this appeal by the defendants-annellants. 
The. facts and circumstances on which the 
decision in the appeal would be arrived 
at may be shortly ‘stated 

3. The ground floor portion of the 
building in suit was leased by the defen- 
dants-appellants to the plaintiff-respon- 
dent in 1958. On 21-9-1961, the defen- 
dants-appellants agreed to sell the build- 
ing in suit to the plaintiff respondent. 
The conveyance of the property. how- 
evet. did not take place and a fresh agree- 
ment to sell was executed by the defen- 
dants-appellants in favour of the plain- 
tiff-respondent on 20-3-1962. The mate- 
rial clauses of the agreement to sell were 
as follows:— _ 


a 
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(2) The sellers were to pay off the ~ 


mortgage on the suit propertv in favour 
on one Kaushalya Rani and deliver to the 
purchaser the mortgage deed dulv dis- 
charged at the time of the registration of 
Sale deed. e 

(3) The sellers were to get per- 
mission from the j of Rehabilita- 
tion for the transfer of the lease deed of 
the land over which the said property was 
constructed before the execution and re- 
gistration of the sale deed. 

(4) The sellers were to produce eatis 
factory evidence as to 
Chandra Prakash and in case was 
found to be a minor, Smt. Raj Rani Bhasin 
wag to obtain the requisite permission 
from the Court of the District Judge, 
Delhi, for the transfer of the share of the 
said Chandra Prakash in the suit pro- 
perty, . 

(5) Subject te clause 9 the execution 
and registration of the sale deed was to 
be completed by the 8th of August 1962. 


=- (9 In case the sellers failed to get 
the sanction from the Ministry of Rehabi- 
Htation or to get the permission from the 
District Judge or to obtain the wealth 
tax certificate within the neriod stipu- 
lated for the transfer of the property. the 
sale deed was to be executed and regis- 
tered within one month from the grant 
of the sanction from the Ministry of Re- 
habilitation or from the grant of the per- 
mission by the District Judge or from the 
grant of the wealth tax certificate which- 
ever would be the latest. The intimation 
regarding the receipt of sanctions and the 
certificate was to be given by the sel- 
Jers to the purchaser by a registered ac- 
knowledgment due letter and the afore- 
said period of one month was to be com- 
puted from the delivery of such letter to 
the purchaser or refusal by him to re- 
ceive the said letter. 


(16) The purchaser was fo pay for 
the stamp duty. corporation tax, registra- 
tion charges, etc., necessary for the ex- 
ecution and registration of the gale deed. 


4, The certificates regarding in- 
come-tax and wealth tax were received 
by the sellers during the period from 
1-7-1962 to 25-7-1962. The school certi- 
ficate of Chandra Prakash showing his 
date of birth dated 10-5-1962 was in the 
possession of the sellers on or before 13th 
August 1962 inasmuch as a reference to 
it has been made by the sellers’ counsel 
in a letter of 13th August 1962 addressed 


certificate from the Ministry of Rehabili- 
tation dated 20th August 1956 was already 
with the sellers. 

" 5 Let us now examine the con- 
duct of the parties nearabout the 8th of 
August 1962 which was fixed as the date 


ra 


the majority of- 
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on which the sale deed was to be ex« 


‘ecuted. On 1-8-1962 the purchaser’s 


counsel wrote to the sellers requesting 
for the supply of the following docu- 
ments, namely:— (1) original will left 


by the late Chanan Singh Bhasin. (2} 


permission from the District Judge, (3} 
permission from the Rehabilitation Minis- 
try. (4) documents showing the discharge 
of mortgage of Kaushalva Rani, (5} 
wealth tax clearance certificate. (6) rem 
ceipts of the payment of ground rent and 
ouse rent ete., up-to-date. A perusal of 
the agreement would show that the pur- 
r was not entitled to have the ori- 
ginal will of late Chanan Singh Bhasin. 
Similarly, the purchaser was not entitled 
to have the mortgage deed of Kaushalya 
Rani duly discharged prior to the date of 
the execution and registration of the sale 
deed. This was pointed out to the pur- 
chaser by the sellers in their letter of 3rd 
August 1962. In this letter it was also 
pointed out that the date of sale was fixed 
as 8th August 1962 by a mistake under 
the impression that Chandra Prakash wag 
to attaln majority on that date. The said 
Chandra Prakash was actually to attain 
majority on 16-8-1962 instead of 8-8-1962, 
An application. for permission had already 
been made to the District Judge. If the 
District Judge were to grant the permis- 
sion earlier than 16-8-1962, the sale deed 
would be executed and registered on such 
date otherwise the sale deed would be 
positively executed and registered on 
18-8-1962. The sellers assured the pur- 


chaser that the permission of the Re~ 


habilitation Ministry, the documents show- 
ing the discharge of the mortgage of 
Kaushalya Rani. the wealth tax clearance 
certificate and the receipt of the house 
tax would be handed over to the pur- 
chaser at the time of the registration. 


6. The reply of the purchaser 
dated 7th August. 1962 stated that the pur- 
chaser did not understand where from the 
sellers had taken the date 16-8-1962. He 
argued that a perusal of the agreement 
would show that either the date was 8th 
of August or it was one month from the 
date when the sellers had given intima- 
tion to the pur r regarding the per- 
mission of the District Judge having been 
Obtained. The purchaser also asked for 
the other documents as he wanted to 
be in possession of them before the sale 
deed was typed on stamped paper and 
drafted. ‘The purchaser stated that the 
last para of the letter dated 3rd August 
1962 in which the sellers had told the 
purchaser that the sale deed would be. 
positively executed and registered on 16th 
August 1962 had no meaning. The pur- 
chaser refused to appreciate that Chan- 
dra Prakash was to become malor on 
16-8-1962 instead of 8-8-1962 and in that 
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event the sale deed would be executed 
on 13-8-1862 without the permission of 
the District Judge. 


7. The crucial Ietter wag written 
by the sellerg to the purchaser on 13-8- 
1962 in which it was definitely stated that 
it, was discovered from the school certifi- 
cate that the date of birth of Chandra 
Prakash was 16-8-1944 and not 8-8-1944, 
It would appear, therefore, that by the 
13th of August 1962 the sellers had in- 
formed the purchaser of their having ac- 
quired all the necessary documents stipu- 
lated in the agreement dated 20-3-1962. 
Thereafter no obstruction remained in the 
way of the execution of the gale deed. 
Under Section 55 (1) (d) of the ‘Transfer 
of Property Act and Section 29 of the 
Stamp Act as also according to the agree- 
ment of 20th March 1962 the obligation 
wag on the purchaser to p e a stamp 
paper and tender the sale deed to the 
sellers for their execution. The initia- 
tive for getting the sale deed executed 
had thus to be taken thereafter by the 
purchaser. Unfortunately, the purchaser 
did not show his willingness to buy the 
Property even thereafter. On 18-8-1962 
he wrote to the sellers and insisted. that 
there was no question of there being any 
mistake about the date. He also asked 
the sellers to produce the certificate of 
the District Judge. In view of this con- 
duct, the sellers wrote to the purchaser 
on 30th August 1962 that the certificate 
of the District Judge had become un- 
necessary aS Chandra Prakash had be- 
come major, that the necessary docu- 
ments had already been shown to the 
purchaser, that a copy of the school 
certificate showing the date of birth of 
Chandra Prakash was annexed to the 
letter and that the sellers were prepared 
to show to the purchaser or his counsel 
all the documents on any working dav 
upto 5th September 1962 between 10 a.m. 
to 4 pm. at their place. 1696. Mohan 
Building, Chandni Chowk, Delhi. The 
purchaser was also informed that the 
application made to the Distriet Judge 
had become infructuous and was, there- 
fore dismissed on 21-8-1962 inasmuch as 
Chandra Prakash had already a 
majority on 16-8-1962. If the purchaser 
was really wi to buv the property 
he had to do nothing except to inspect 
the documents and tender a sale deed for 
the execution by the sellers. But on 4-9- 
1962 he again wrote to the sellers stating 
that the sellers had not supplied to him 
a copy of the order passed by the Dis- 
trict Judge on 21-8-1962. The purchaser’s 
counsel also denied that the documents 
have been shown to his client. He call- 
ed upon the sellers to supply to him with 
a copy of the sale deed relating to the 
Jand to enable him to prepare a draft of 
the sale deed. He said that in the ab- 


` been given to the sellers for - 


sence of the said sale deed of the Tand, a 
fresh conveyance deed in favour of the 
purchaser could not be drafted. The de- 
mand for the sale deed of the land was 
contrary to the agreement òf the 20th 
March 1962. Similarly. the purchaser did 
not give any reply to the categorical offer 
made by the sellers that the documents 


could be inspected gt their place. On . 


20th September 1962 Shri B. M. Gupta. 
counsel for the purchaser made a state- 
ment before the Additional Rent Control- 
ler admitting that Chandra Parkash had 


attained majority and withdrew an ob- 


fection to his being a minor and yet on 
4th October 1962 he described Chandra 
Parkash as a minor represented by his 
mother. -On 22-9-1962 the purchaser ask- 
ed the sellers to supply to him with a 
plan of the house. He repeated this de- 
mand on 4-10-1962, He averred that he 
had given a cheque for Rs. 12.600/- on 
28-9-1962 to the son of Smt. Raj Rani for 
the purchase of stamp paper for drafting 
a sale deed. But according to the letter 
of 9-10-1962 written by the Agent of the 
Bank, the payment of the cheque had al- 
ready been stopped by the p : bv 
the letter dated 3-10-1962, It is nof 
known whether the cheque was issued af 
all. But even if it had been issued, the 
payment of it had already been stopped 
by the letter of 3-10-1962. It was thus a 
| averment by the purchaser that he 
had viven a cheque for the purchase of 
the stamp paper to the sellers. The pur- 
chaser stated in the letter that the sellers 
had agreed to purchase the stamp paper. 
This averment was also false because on 
hig own edmission the purchaser had 
withdrawn the cheque alleged to have 
this purpose, 
Again in the letter of 4-10-1962 the pur- 
Chaser was i ing on the supply of the 
documents by the sellers. This insistence 
wag completely unjustified inasmuch as 
the purchaser had failed to avail himself 
of the offer made by the sellers on the 
30th August 1962 that the documents 
which had already been shown to the pur- 
chaser would again be shown to him and 
that the purchaser should inspect those 
documents at the office of the sellers, 


8. Shri R. M. Lal. learned coun-. 
sel for the plaintiff-respondent. has relied 
on the finding of the trial Court that the 
plaintiff was ready to perform his part 
of the contract inasmuch as he had the 
financial ability to pay the money there- 
under. He has referred to the letters 
written by the plaintiff-respondent on 
9-10-1962 and 6-11-1962 and the state- 
ment of his account with the Swastika 
Financial Corporation Private Ltd., show- 
ing that he had the balance to his credit 
from which the purchase price could have 
been paid by him, l 
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tion whether the plaintiff was willing to 
perform his part of the contract. It is 
true. that the agreement of 20th March 
1962 was governed by the Specific Relief 
Act of 1877 which did not specifically re- 
quire that the purchaser must aver and 
prove, that he was ready and willing to 
purchase the property from the date of 
the agreement till the date of the suit. 
Nevertheless it was held by the Privy 
Council in Ardeshir H. Mama v. Flora 
Sassoon, ILR 52 Bom 597 at pp. 622-623 
= (ATR 1928 PC 208 at pp. 217-218} that 
this wag the law in England and that the 
requirements of the Indian and English 
Law in this matter were the same. The 
Law Commission, therefore, recommend- 
ed that the new Specife Relief Act 
should specifically include this require- 
iment to be fulfilled by the plaintiff suing 
for specific performance. Section 16 (e) 
of the Specific Relief Act. 1963. therefore, 
enacts that it would be a personal bar to 
the relief of specific performance in fav- 
our of a Plaintiff who fails to aver and 
prove that he has performed or has al- 
ways been ready and willing to perform 
the essential terms of the contract which 
are- to be performed by him other than 
terms the performance of which has been 
prevented or waived bv the defendant. 










By readiness may be meant the capacity 
of the plaintiff to perform the contract. 
This includes his financial ability to pay 
the purchase price. We will assume for 
the sake of argument that the plaintiff- 
respondent could have raised the money 
to pay the purchase price if he wanted 


In our view, the trial 
Court has not done so, It has merely con- 
centrated its attention on the financial 
ability of the plaintiff to raise the money 
to pay the purchase price but has not 


noticed the unwillingness of the plaintiff — 


to perform hig part of the contract and 
to present a gale deed on stamp paper 
for the execution of the defendants and 
to pay the pur price from 16-8-1962 
to 16-9-1962.. The trial Court was under 
the misapprehension that the defendants 
complied with the terms of the agree- 
ment only on 8-9-1962 when the docu- 
ments were handed over to the plaintiff- 
respondent as per Exhibit D-38. It failed 
to notice that the agreement did not re- 
quire the defendants to hand over anv 
, documents ag such to the plaintiff. The 
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9. It is in the context of these. 
facta that we have to consider the aues- 


permission of the Rehabilitation Ministry 
was with the defendants from 1956 on- ` 
wards, The certificate of the Wealth Tax 
Officer was also obtained, in good time 
and the plaintiff did not raise any dis- 
pute about it at any time during August- 
September 1962. _ The plaintiff, however, 
persisted in asking for a copy of the 
certificate from the District Judge. This 
wag the only document. the demand for 
which could be rested by the plaintiff on 

e agreement. The trial Court has 
found that the defendants were not bound 
to give the certificate from the District 
Judge to the plaintiff inasmuch as the ap- 
plication for the certificate was dismissed - 
by the District Judge on 21-8-1962 ag 
Chandra Prakash had attained majority 
On 16-8-1962. The trial Court. however, 
thought that either a registered notice in 
terms of the agreement or a personal de~ 
livery of the copies of the certificates 
would amount to compliance with the 
agreement. The trial Court failed tq see 
that the registered letter of 13-8-1962 
complied with the terms of the agree- 
ment. For, it referred to the school 
certificate which the tria] Court has right- 
ly held to be a satisfactory evidence of 
the age of Chandra Parkash. The defen- 
dants had already informed the plaintiff 
that the other two documents, namely, 
the permission of the Rehabilitation 
Ministry and the certificate of the Wealth 
Tax Officer had been already obtained 
by the defendants. The defendants had 
informed the plaintiff that Chandra Par- 
kash wag to attain maiority on 16-8-1962. 
The plaintiff was not justified in either 
insisting that the date of the performance 
of the agreement could not be changed 
from 8-8-1962 to 16-8-1962 or that the 
certificate of the District Judge must be 
obtained even though Chandra Parkash 
was to become major on 16-8-1962. For, 
under Section 8 of the Hindu Minority 
and Guardianship Act, 1956 the question 
of grant of the certificate by the District 
Judge could not arise after Chandra Par- 
kash had obtained majority. It ig only 
because the intimation .regarding the 
school certificate was given to the plain- 
tiff by the registered letter dated 13-8- 
1962 that we have to hold that a literal 
compliance with clause 9 of- the ayree- 
ment was fully made by the defendants 
On 13-8-1962. Otherwise. the substantial 
compliance wag made even prior to that 
date inasmuch ag the defendants had 
communicated to the plaintiff before that 
date that Chandra Parkash was to attain 
majority on 16-8-1962 and not 8-8-1962. 
Ag. the attitude of the plaintiff even from 
before 13-8-1962 was dilatory. the defen- 
dants were justified in thinking that the 
plaintiff was delaying to pav the purchase 
price in time and to buy the property. 
The question of delay on the part of the 
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plaintiff ha. fo be considered in the back- 
ground of two more pre-existing facts. 
Firstly, the plaintiff was a tenant of the 
aefendants occupying the ground-floor of 
_ the building in suit. It is because the 
vpiaintiif zepresented to the defendants 
that he wanted to buy the property that 
fhe defendants had refrained from filing 
a petition for his eviction on the ground 
that the defendants wanted possession of 
the building in suit for their own bona 
fide occupation. The plaintiff had agreed 
to buy the property in 1961 but because 
he did not pay the purchase monev the 
said agreement had fallen through and the 
new agreement of 20th March 1962 was 
enterec into. The facts regarding the 
procreutination by the plaintiff had been 
fully set out in the pleading made by 
the defendants and the evidence adduced 
by them. They have. not been rebutted 
by the plaintiff. The defendants were 
found justified in thinking that the plain~ 
tiff was interested merely in prolonging 
his tenancy. ag much as possible on the 
pretext that he was buying the property 
and the defendants should not take steps 
to evict him. Later when the defendants 
took proceedings to evict him, the plain- 
tiff got the eviction proceedings staved 
on the ground that his suit for specific 
performance was pending. In this manner 
the plaintiff hag managed to stav in the 
premises from 1961 onwards till now. 
Secondly, the plaintiffs conduct shows 
that he only wanted to have a grip on 
the suit premises so that the defendants 
would not be able to transfer them to 
some other person. Thereby the plaintiff 
could ensure the continuance of his stay 
jin the premises. The business of the 
plaintiff was that. of financing purchase 
of vehicles, ete. He was thus interested 
only in tying up the property in suit by- 
a purchase contract and indefinitely pro- 
longing the performance of the same, In 
the above cireumstances, we are of the 
view that the plaintiff was not willing to 
perform his part of the contract and this 
became apparent to the defendants bv 
13-8-1962. 


11. Shri Lonial for the appellants 
argued that the willingness of the plain- 
= tiff to perform his part of the contract 
must be judged not by the mere asser~ 
tions made hy the plaintiff from time to 
time that he was always willing to buy 
the property but bv considering whether 
the conduct of the plaintiff wag in ac- 
cordance with the contract. It is settled 
law that if the plaintiff behaves contrary 
to the contract and insists that the sale 
by the defendants should be on terms 
which are different from the terms of the 
contract, then the plaintiff han failed to 
show that he was willing to perform his 
part of the ec:iiract Waen the olaintiff 


insisted upon the defendants’ furnishing 
him with a certificate of the District 
Judge even when he was told that Chan- 
Gra Parkash was attaining majority on 
16-8-1962 and even after Chandra Par- 
kash had so attained majority, he was 
acting contrary to the contract. Similar~ 
ly, his insistence on seeing the will by 
late Shri Chanan Singh Bhasin or for the 
supply of the plan. of the building was 
also contrary to the contract. He also 
failed to offer a stamped sale deed for its 
execution by the defendants and to pay 
the purchase price in time. Such conduct 
has been held to be the evidence of the 
plaintiffs failure to prove his willingness 
to perform his part of the contract in 
Hawkins v. Maltby. (1867-8) 3 Ch A 188 
at pp. 194-195: Babu Bindeshri Parshad 
v. Mahant Jairam Gir, (1886-87) 14 Ind 
App 173 at pp. 177-178 (PC) and Md. Ziaul 
Haque v. Calcutta Vyaper Pratisthan. 
AIR 1966 Cal 605, per A. N. Ray, J. as he 
then was. As against this, Shri R. M. Lal 
for the plaintiff-respondent hag argued 
that the insistence by the plaintiff on. be~- 
ing furnished -with certain documents 
which the defendants were not reauired 
to furnish according to the agreement did 
not by itself show that the plaintiff was 
mot willing te perform hig part of the 
contract, In our view. the distinction be- 
tween conduct which would disentitle the 
plaintiff from specific performance and 
conduct which would not so disentitle him 
is as follows. If the conduct of the plain- 
tiff shows that he was really unwilling to 
buy the property then the plaintiff is dis- 
qualified from specific performance. If 
on the other hand, the plaintiff was al- 
ways willing to buy the property but in 
doing so made a mistake in insisting on 
some thing which he was not entitled to 
get from the defendants then such a mis- 
take would not disqualify him from speci- 
fic performance if the mistake was cor- 
rected in time and the plaintiff had made 
it clear that he had withdrawn the mis- 
taken demand and the mistake did not 
detract his essential willingness to pur- 
chase the property. The plaintiff in the 
present case did not withdraw the demand 
for the certificate of the District Judge 
or for the plan of the building or for the 
will of late Shri Chanan Singh Bhasin, 

He did not say that the demand for these 
documents was made by a mistake. He 
did not clarify that the demand of these 
documents was not a condition precedent 
to his performance of the contract. On 
the contrary, from his failure to tender a 
stamped sale deed and to pay the pur- 
chase price could be understood that the 
supply of these documents was a condi- 
tion precedent to his performance of the 
contract because he purported to wait for 
the supply of these documents. As ob- 
served by the Supreme Court in Gomathi+ 


} 
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nayagam Pillai y. Pallaniswami Nadar. 
(1967) 1 SCR 227 at pp. 235-236 = (AIR 
1967 SC 868 at p. 878) approving the ob- 
servation of the trial Court:— 

“Mere assertion in the plaint that he 
was readv and willing to perform the 
contract was not sufficient and his readi- 
ness and willingness had to be jiudged 
from what he had done or from his con- 
duct subsequent to the agreement......... 
The reasons set up by the respondent for 
the delay in taking steps in the matter 
were obviously untrue and that the res- 
pondent wag trying to put the blame on 
the appellants and inventing excuses to 
waning the omission in taking the sale 

eed. 


The finding ef the trial Court that the 
plaintiff-respondent Was unwilling to pur- 
chase the property was upheld bv the 
Supreme Court and the appeal of the de- 
fendant-appellant was allowed, 


12. As against this the decisions 
cited by Shri R- M. Lal for the plaintiff 
are distinguishable, In Ma So Bon v. Ma 
Da Twe, AIR 1924 PC 233. the departure 
of the promisee from the contract was 
not complained of by the promisor. It 
was also not material for the perform= 
ance of the contract. It did not, there~« 
fore, bar the prorsisee from specific per- 
formance. In the present case, the d2- 
parture of the plaintiff from the terms of 
the contract was material because it de- 
layed the performance of the contract by 
the plaintiff. In Jainarain v. Suraimull, 
AIR 1949 FC 211, after the contract was 
concluded one of the parties started fresh 
negotiations with a view to introduce 
new terms. This was done under a mis- 
take but had no effect in altering the con- 
duct of the other party. If the subse- 
quent negotiations failed the party which 
attempted to reopen the concluded con- 
tract could still specifically enforce it 
In the present case. on the other hand, 
the attempt of the plaintiff to add fresh 
conditions to be performed by the defen- 
dants evoked a auick response from the 
defendants who told the plaintiff in no 
uncertain terms that he was departing 
from the contract and that he could not 
thereby delay the performance of his part 










“the plaintiff on 14-8-1962 the defendants 
ave the plaintiff a little over 30 days’ 


have 30 days’ time to perform his part 


fendantg were, therefore, justified in con- 
cluding that the plaintiff was not inte- 
rested in performing his part of the con- 
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tract which thereby fell through bv 16-9-1 
1962. No question of performance of thej 
contract thereafter could arise. In M 
Venkayya v. M. Seshayva, AIR 1954 Andh 
Pra 29, a mere dispute regarding the form 
which the sale deed should take could not 
affect the completeness of the contract 
nor ceuld it amount to repudiation of the 
coutract because it wag not persisted in and 
the plaintiff later expressed his readiness 
and willingness to perform the contract 
agreed to. in the present case, on the other 
hand, the plaintiff persisted in the addi- 
tional demands and did not express that he 
was willing to give up those demands and 
perform his part of the contract by 16-9- 
1962. In Durga Prasad v. Deep Chand. 
AIR 1954 SC 75, the vendees’ insistence 
on the form of warranty to be inserted 
in the sale deed subsequent to the con- 
tract for sale- could not affect the con- 
tract. It could in a given case disentitle 
him to specific performance. But that 
would depend upon whether his proposal 
regarding a form of warranty te which 
he was not entitled was a mere pronosal 
regarding the form of the sale or wasa 
refusal to perform without it. In the 
present case, the plaintiff never said that 
he was willing to perform his part of the 
contract without the additional documents 
and the conditions on which he was in- 
sisting. Shri R. M. Lal argued that the 
plaintiff never said that the demand: 
made by him were condition precedent to 
the performance of the contract by him. 
But in our view without saying so the 
conduct of the plaintiff amounted to it. 
He did not accept the offer of the defen- 
dants to inspect the documents: did not 
tender a stamped sale deed for the ex- 
ecution by the defendants and did not 
pay the purchase money. He. therefore, 
obviously made the additional conditions 
an excuse for his non-performance, A9 
the excuse was untenable the only con- 
clusion from his conduct was that he was 
not willing to perform his part of the 
contract, 


13. It is our considered view, 
therefore, that in the background of the 
facts and circumstances of this case the 
conduct of the plaintiff clearly amc=unted 
to an unwillingness to perform his cart 
of the contract. On thig finding alone the 
suit of the plaintiff was liable to be dis- 
missed, No other issueg arise. It lə only 
to complete the discussion that we will 
refer to them. 


14. Shri R. M. Lal pointed ouf 
that in their letter of 18-8-1962 the de- 
fendants illegally asserted that the o!xin- 
tiff would be liable to pay interest on the 
balance price of Rs. 1.55.000/- to the do 
fendants, Firstly. this point has not been 
raised by the plaintiff either in the plaint 
er in the rejoinder. In the absence ot 
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any pleading the defendants could not 
have treir gay upon it Secondly, the de- 
fendants did not persist in this demand. 
Thirdly, the plaintiff during the negotia- 
tione did a make it an excuse for not 
performing his part of the contract, No 
significance can, therefore, be attached to 
it and it hag no bearing on the decision of 
this case, 

15. Shri R. M. Lal then said that 
even if it was assumed that the plaintiff 
was unwilling to perform hig part of the 
contract during August-September 1962. 
the time was not the essence of the con= 
tract and the plaintiff had subsequently 
stated that he was willing to perform his 
part of the contract but the defendants 
took up the stand that such willingness 
after 16-29-1962 was of no avall to the 
plaintif. Learned counsel contended that 
the deferdants were not entitled to make 
the time the essence of the contract by 
the notice of 13-8-1962 and to insist that 
the sale deed must be completed by 16-9- 
1982 It is true that the. presumption is 
that In a contract for sale of immovable 
jpreperty the time is not the essence of 
the contract. A mere stipulation of a 
dute before which the sale deed was to 
be executed and the stipulation that the 
earnest money would be forfeited if the 
date was not adhered to also would not 
necessarily make the time the essence of 
the contract. But the sellers were entitled 
to make the time the essence of the con~ 
tract by specifically giving a notice to the 
purchaser if the pur was found to 
be delaying the performance of the con- 
tract. In Gomathinayagam Pillal’s case, 
the Supreme Court clearly recognised this 
right of the gellers. In that particular 
case their Lordships observed that no 
such notice was given by the sellers and. 
therefore, time was not made the essence 
of the contract, But in the present case 
the notice dated 13-8-1962 was specifically 
given by the defendants making the time 
the essence of the contract, This decision 
of the Supreme Court js. therefore. suffi- 
eer to negative the contention of Shri 
R. LaL Consequently, the vgeneral 
Seay rE that ordinarily the time would 
not be the essence of the contract laid 
down in Jamshed Khodaram Iran v. 
Burjorji Dhunjibhai, AIR 1915 PC 83. 
does not help the plaintiff-respondent. 
Shri R. M. Lal also referred to the deci- 
sion = the Supreme Court in Ramesh 
Chandra v. Chuni Lal. ATR 1971 SC 1238. 
Jn that. case, the sellers did not perform 
their part of the contract and could not 
insist on specific performance but in the 
present case the sellers did so and could 
insist on specific performance. The trial 
Court failed to notice that the compliance 
of their part of the contract by the de- 
fendants was ‘complete when the register- 
ed notice of 13-8-1962 was sent The 
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Period ef 30 days had, 
counted from 14-8-1962 when the said 
notice wag received by the plaintiff and 
not from 8-9-1962 as the trial Court pur- 
ported to do. It is this fact which has 
led the trial Court to conclude that the 
time for performing the contract hag not 
expired on 16-9-1962 As we have come 
to the conclusion that it could so éxpire, 
we are of the view that the failure of the 


plaintiff to show his. willingness to per-{' 


form hig part of the contract upto 16-9- 
1962 disqualified him to specific perform- 
ance. and the defendants were not re- 
quired thereafter to treat the contract as 
alive, 

16, We. 
Judgment and decree of the trial Cour? 
and order that the suit of the plaintiff- 
respondent shall stand dismissed with 
costs throughout. The costs of this appeal 
shall also be borne by the plaintiff-res~ 


pondent. We are gratified to note that the ` 


defendants-appellanits have been more 
than fair inasmuch ag they are said to 
have returned the earnest money of 
Rs. 25,000/- to the plaintiff-respondent, 
We did not, therfore, have to consider the 


‘question if the said earnest money or a : 


reasonable part thereof stood forfeited by 
the failure of the plaintiff to perform his 
part of the contract. 


17. In the result, the appeal is ale 
‘Towed in the above terms and the cross- 


plaintiff-respon~ 
-Appeal allowed, 


~ 


objections filed by the 
dent are dismissed. 
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T. V. R. TATACHARI, C. J. AND - 
V. S. DESHPANDE. J. 
S. Hardit Singh Obra. Appellant v, 
S, Daljit Singh. meron 
Ex, First Appeal No. 8 of 1971. and 
ee (O. S.) No. 43 of 1972. D/- 28-7- 


(A) Civil P, C. (1908), o. 23. R. 3 — 
Compromise of suit —- Decree should be 
in accordance with compromise so far as 
it relates. 2 ae suit — Compromise held, 
related to suit. Order of P. N. 
D/- 12- io- 1971 (Delhi), Reversed. 


The reliefs prayed for in the plain? 
were (1) dissolution of partnership be- 
tween parties, (2) rendition of accounts 
and (3) injunction restraining the defen- 
dant from. using certain premises of 
which the plaintiff was the lessee buf 
which were used by the firm. 


*(Against judgment of P. N. oe J. 
D/- 12-10-1971). 


LR/BS/F260/74/THS 


A, L B. 
therefore. to bej. 


therefore,’ seft aside the 


Khanna, J. 


A 


wr 


Section 14 and t shall fall under 
sub-section (2) of Seo. 14, But this point is 
now the Supreme Court 
in Badri Pershad case ( The Court 


would apply to cases in which the instrument 
mention 
of the right or title to the property. It must 
be noticed that the explanation appended to 
sub-section (1) of Section 14 assumes that 
the property acquired by a Hindu female 
in lieu of maintenance is'a property of limit- 
ed ownership. This explanation is important 
because of Section 4 of the Act provides, so 
far releyant, that save as otherwise expressly 
proviess any text, rule or interpretation of 
du law or any custom or usage as part of 
law in force immediately before the 
commencement of this Act shall cease to have 
effect to any matter for which provision is 
made in this Act. 


4, Having considered. the provisions 
of Section 14 we shall consider what is the 
right of a Hindu widow whose husband has 
died prior to the oe of 1987 in the ad ear 
ner property or in the separate property o 
her kubaad. The law on the point is well 
settled. Justice Westropp in, his- 
[ognan in Lakshman Ramchandra v. Satya- 

amabal (1871) ILR 2 Bom 494, observed 
as under: 


“This right of | survivorship, on 
the other hand, is fully recognized by 
the Mitakshara as excluding the widow and 
other heirs in the enumeration: of Yajnaval- 
kya, when there are undivided coparceners 
to take the estate. The rule is a consequence 
of! the doctrine that the right of each co- 

ner extending to the whole estate, it is 

owned as to every part notwithstandin 
the death of one of the joint tenants. - 
the coparceners of the deceased were. his 
sons, they, as in Bengal take in preference to 
all other pretenders. If they make a division 
of the estate, they must.allot to their mother 
an equal share, and. the sama to any sonless 
widow of their father; but this does not of 
necessity invest the widows here, any more 
than in Bengal, with a proprietorship in the 
estate before its partition. The sons must 
from the moment of their father’s death, be 
regarded as sole owners, yet with a liability to 
provide for the widow's maintenance, and with 
a competence, on the widow's part to have 
made answerable” 


the estate answ 8”. 

The learned Judge further observed : 

E Gf Ge a Ge Sheets 
to i of the dw ut the S 
N con, ane the: death of his 


E bead et gies ight to the pro- 
perty, while sons ara alive the widow 
1975 Guj./8 VIO G—2l 


' Kusumgauri v. Umiben (Desai f) - 


[Prs. 3-4]. Guj. 129 
has claim to his i . She cannot, 
fo: shee a the house’. It 


seems opposed, therefore, both to the text of 
the Mitekshara and to the construction of. the 
local interpreters to the widow's 
maintenance as ‘a charge on the inheritance’ 
taken by the son in the sense of a perfect 
right in re.” roS 
Further observations of the learned Judge on 
this point are: a. 

“The widow’s claim being strictly to 
maintenance and maintenance only, without 
any defined share in the estate even on 
artition, and the kind of maintenance even 

t she can claim being dependent on the 
perhaps fluctuating: circumstances of the 
family, it appears that although she may 


at her , get her claim recognized as 
chargeable on the estate in the hands of the 
coparceners, reduced to certainty, and 


secured as a specific uae on the estate, 
Or, as eae RAN: says, bY ‘the allotment of a 


share for her life’, yet if she should, ain 
from that course in the hope of sharing the 
improving circumstances of the family or 


through mere carelessness, she leaves to the 
coparceners as unlimited estate to deal with 
at their discretion, and must share their ill 
as well as their good fortune”. 

is case was considered by Full Bench of 
Madras High Court in Ramanadan v. Ranga- 
mmal, (1889) ILR 12 Mad 260 (FB), The 
learned Judges of the Madras High 
were considering the claim of right 
dence of Hindu female in a dwelling house 
as against a purchaser thereof and relying on 
the aforesaid Bombay judgment, Muttusami 
Ayyar, J. observed as under: l 

“It must be observed here that, though 

the mother living with and: under the protec- 
tion of her sons submits to their dealing 
with anc property, the submission is 
under Hindu law subject to this condition, 


of resi- 


‘viz., that the managing coparcener who deals 


with the property must act, either really or 
to the pun harora knowledge, . within ie 
scope of his authority as the manager of 
a joint fund. As to: the mother’s right of 
residence in the family house, ‘it is a right 
inherent in her and an incident of her 
status as mother and the son cannot arbi- 
trarily eject her from it. There is no 
indefiriiteness ds to the specific ‘property 
to which it is referable and as the resi- 
dence of Hindu females in family houses 
is a fact well known in this‘country, a 
purchaser was held not entitled to eject 
her, unless he showed that the sale bound 
that interest. The reason for the distinc-. 
tion between a jus in re over a general 
fund and a charge on a specific part of 
that fund did not extend to the right of 
residence in the family house, and it was 
therefore held with special reference to 
the mode in which the theory of a charge 
in the nature of an existing: proprietary 
right was developed, thet the equity of 
a purchaser for value did not extend to 
the mother’s right of residence in specific 
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properly, viz., the family house, 
the sale was binding on her”, 

The Privy Council in Pratapmull Agar- 
walla v. Dhanabati Bibi, 63 Ind App 33 = 
(ATR 1936 PC 20) has also considered the 
right of a Hindu female. governed by 
Mitakshara Law prior to the Act of 1937. 
After referring to various decisions of the 
Courts on the point, it was held that ac- 
cording to the Mitakshara law the wife, 
mother or grand-mother is entitled to a 
share when there is a partition by divi- 
sion of the family estate between copar- 
eeners, but she cannot be recognised as 
the owner of such share until the parti- 
tion is actually made as she has no pre- 
existing right in the estate except a right 
of maintenance. There is nothing in the 
Mitakshara law from which it can be in- 
ferred that upon a mere severance of the 
joint status of the family, any of the 
abovementioned females can claim a 
share. It will not be necessary to refer to 
other decided cases which repeat the said 
legal position. Thus it is clear that in the 
Mitakshara law a widow was entitled to 
a share on partition between the sons, 
but she was not entitled to claim her 
share till partition was effected. She was 
entitled to maintenance and residence 
but she got no ownership in the property 
of her husband until it was actually di- 
vided. Till then the right of widow was 
inchoate or imperfect. A complete right 
of maintenance includes in it the right of 
residence. Various Courts have also con- 
sidered cases in which a last male holder 
leaves behind him amongst other proper- 
ties a dwelling house or a dwelling house 
alone. So far as a dwelling house belong- 
ing to a Hindu family is concerned, the 
general rule of law is enunciated in Bai 
Devkore v. Sanmukhram, (1889) ILR 13 
Bom 101. The Court in that case held that 
under the general rule of Hindu law pre- 
vailing in the Bombay Presidency a co- 
parcener’s widow was in the absence, of 
any special circumstances, entitled to 
residence in the family dwelling house. 
The right of residence given to a widow 
in the dwelling house belonging to Hindu 
joint family is the general right of resi- 
dence. In the case of Ramanadan (supra) 
the Full Bench of the Madras High Court 
was considering the extent of right of a 
Hindu widow as against a stranger. and 
it is in this light that the court had made 
the observations cited hereinbefore. The 
said decision laid down a rule of evi- 
dence and pointed out that the purchaser 
shall be deemed to have knowledge of 
the right of residence of a Hindu widow 
in the family house. This decision does 
not lay down any other principle of law. 
Even in a case where a Hindu dies leav- 
ing a sole dwelling house and his heirs, 
namely, a widow and a son, the widow 


has a right of residence but her right of 


unless 
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residence is a general right. The right of 
residence of a Hindu widow is curtailed 
(1) by restricting to. cases where the debt 
for which the -property is sold is not con- 
tracted for necessity; (2) by the rule that 
she cannot claim a right of residence in 
the. whole of the premises if a portion of 
the house could be set apart for her and 
would afford reasonably sufficient accom- 
modation, and (3) that if other reasonable 
accommodation even ‘outside the family 
dwelling house is offered, she may be 
bound to accept such a substitute, at least 
in certain circumstances, vide P. Surya- 
narayana Rao v. Bhalesubramania, ILR 
43 Mad 635 = (AIR 1920 Mad 106). After 
death of her husband if the widow resides 
with her son, she does so in exercise of 
her general right of residence. The net 
effect of these decisions is that so far as 
the right of residence of a Hindu widow 
in a dwelling house is concerned it stands 
on the same footing as her right of main- 
tenance out of her husband's prorerty. 
Both these general rights of a Hindu fe- 
male are inchoate, indefinite and imper- 
fect, But the question that arises is whe- 
ther when a particular property is allo- 
cated to a Hindu widow or other female 
in lieu of her right of maintenance or 
right of residence, any proprietary inte- 
rest is created therein. This allocation to 
her may be by contract or by reason of 
a decree of the Court. The allocation of 
a particular property in lieu of the right 
of maintenance. or residence of a Hindu 
widow. or other female may be establish- 
ed by documentary evidence or oral evi- 
dence or the circumstances of the case 
may lead to that conclusion, In the case 
of Pirdhandas Parsumal v. Hajrabai Ma- 
homad, (1968) 9 Guj LR 24. a Division 
Bench of this Court: considered the said 
question while dealing with the case of 
parties who were Cutchi Memons govern- 
ed by Hindu Law. The: facts of the case 
are that-one Shakur Haji Suleman was 
the owner of the suit house, He died. in 
the year 1947 leaving behind him his son 
Sitar Haji Shakur and his widow Hajra- 
bai. On partition of India, Sitar left for 
Pakistan and was declared'as an eva- 
cuee, His properties including suit pro- 
perty were declared as.evacuee property 
by the Assistant Custodian of the Eva- 
cuee Property, Hajrabai thereupon pre- 
ferred an appeal to the Custodian of the 
Evacuee Property. The Custodian of the 
Evacuee Property held that  Hajrabai’s 
claim to the suit property of Shakur Haji 
was only that of a right of residence. At 
the date when Sitar migrated to Pakistan, 
Hajrabai was residing in 2 rooms and the 


_vight of residence of Hajrabai to reside in 


the said two rooms as the widow of Sha- 
kur Haji Suleman was recognized by the 
Custodian of Evacuee Property. Hajrabai 
continued to occupy :the -said rooms and 


i 
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- 
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on November 14, 1953, the Assistant. Cus- 
todian of the Evacuee. Property issued an 
order fixing the rent of the premises in 
possession of Hajrabai at Rs. 20 per 
month and required her to pay Rs. 680 
as and by way of arrears of rent. Hajra- 
bai appealed .against the said order and 
in appeal it was. held that it was not pro- 
. per to ask Hajrabai to pay rent for the 
portion of the house in her possession be- 
cause she was granted a right . of resid- 


ence in the. premises. On June 8, 1955 the 


Central Government in exercise of -its 
power under Section 12 (1) of the Dis- 
placed Persons (Compensation and Reha- 
bilitation) . Act, 1954 issued a notification 
to the effect that the Central Government 
had decided to acquire the Evacuee Pro- 
perty mentioned therein which included 
all urban immovable properties situated 
within the limits of a Municipality. By 
virtue of this notification the right, title 
and interest of Sitar in the suit house 
vested absolutely in the Central Govern- 
ment free from all encumbrances under 
Section 12 (2) of the Displaced Persons 


(Compensation and Rehabilitation) Act, 


1954. The Central Government thereafter 
In exercise of power sold the suit house 
by public auction and the same was pur- 
chased by defendants Nos, 5-and 6-~ of 
that suit, The Central Government: was 
of the view that acquisition of the suit 
house by the Central Government had an 
effect of: extinguishing the right of resi- 
dence and maintenance of Bai Hajrabal. 
Hajrabai, therefore, filed a civil suit in 
the Court for a declaration that she had 
a right of maintenance and-residence in 
the suit house for her lifetime and the 
action of the Government in ‘issuing noti- 


fication and orders was illegal. It clearly - 


appears from the facts that Hajrabai was 


in exclusive possession of the suit house- 


in lieu of her right of- residence and 
maintenance. To put in short the suit 
house was allotted to Hajrabai in lieu of 
her right of maintenance and residence 
and in these circumstances that the Court. 
held that she had the- proprietary interest 
in the suit house. The Court considered 
the Full Bench case of Madras High 
Court in (1889) ILR 12 Mad. 260 (FB) 
(supra) and observed’ as under : 

“The aon ‘of residence of the dow 
in the family dwelling house is,- there- 
fore, enforceable against whoever is the 
owner of the house and it is:no defence: 
for a transferee of the house from the 
heirs to say that he is a bona fide pur- 
chaser of the house for value. 
notice of the -said right. if the widow is 


disturbed in the exercise of her right of 


residence: in the family house by any one, 
she can enforce that right. against the 
person causing the disturbance and. she 
can conceivably sue a trespasser“in: the 


Kusumgauri v. Umiben. 


without . 
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portion of the dwelling house in ner 
occupation for ‘injunction’ or damages. 
The right of residence of the widow in 
the family dwelling house ‘is, therefore. 
a right available against the world at 
large and is a rightin rem and: must, 
therefore, be held to be an interest in 
the house. If the right of residence were 
enforceable only against the heirs or 
against purchasers for value from the 
heirs without notice of the right, the 
right would have been of the nature of 
jus in rem which is a right in personam. 
In that-event the right of residence would 
have come within the same class of legal 
rights in which; for example, a charge 
falls and that would not have amounted 
to an interest in the house. But since the 
tight of residence is enforceable against 
all, it is an interest in the house, As a 
matter of fact the right to enjoy posses- 
sion of the house is one of. the rights 
which goes to make up. the bundle of 
ownership and when that-right belongs to 
the widow, owner of the house is exclud- 
ed, provided of course he is not a mem- 
ber of the family, from the enjoyment of 
that right and that barrier is removed 
only on the death of the: widow or the 
widow giving up her right of residence.” 


Thus this court has taken the view that 


when specific property is allotted to a 


Hindu widow in lieu of her right of main- 


tenance. and residence she gets proprie- 


tary interest therein.: The same view. is 
taken in Lakhmi Chand v. Smt. Sukhdevi, 
AIR 1970 Raj 285 and B. B. Patil v. Smt. 
Gangabai, AIR 1972 Bom 16., The conse- 
quence is.that in the case where a speci- 
fic property is allotted to a Hindu widow 
in lieu of her right of maintenance and 
residence, she acquires proprietary inte- 
rest therein. She cannot be evicted and 
thus has an-exclusive right of residence 
during her lifetime; she can reside in the 
house but has no right of alienation, Thus 
the widow has got a limited ownership— 
a concept not unknown to Hindu law. 
This limited right of the Hindu widow 
becomes an absolute interest in view of 
Section 14 (1). and the explanation ap- 
pended to. it. 


5.°- Reliance was sought t0 be plac- 
ed on-the decision in Bai Parsan v. Bhag- 
wandas, (1972) 13 Guj:LR 123, wherein 
S. H. Sheth, J. took the view that a bare 
right of ‘residence created no estate in 
favour of-a Hindu widow and the provi- 
sions of Section 14 of the Act were not 
attracted. According to the learned Judge, 
the. right of residence which a Hindu 
widow gets is: non-transferable; is a per- 
sonal right’ and is merely right. of resi- 
dence ‘which cannot. be equated with the 
acquisition of the property: with all neces- 
sary concomitants flowing therefrom. m 
respect of the property of a coparcenery ; 
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or the property belonging to the husband 
of the widow, the widow had only right 
of residence therein and nothing more. 
The right of residence of a widow did not 
create a Hindu widow’s right and, there- 
fore, the provisions of Section 14 of the 
Act were inapplicable. The attention of 
the Court was not drawn to the decision 
of the Division Bench of the Court in 
Pirdhandas’s case, (1968) 9 Guj LR 24 
(supra), In our opinion with respect, the 
observations made by the learned Judge 
are very wide. If the circumstances show 
that the property has been allotted to her 
in lieu of right of residence it can cer- 
tainly.be said that she acquired an inte- 
rest in the property and in such a case 
the provisions of Section 14 (1) of the 
Act do apply. 

6. There is an alternative angle 
from which the question may be consi- 
dered. Now the Hindu Succession Act, 
1956 has been enacted to amend and codi- 
fy the law relating to intestate succession 
amongst the Hindus, Section 4 thereof 
pdovides that save as otherwise expressly 
provided in the Act any text, rule or in- 
terpretation of Hindu law or any custom 
or usage as part of that law in force im- 
mediately before the commencement of 
the Act shall cease to have effect with 
respect to any matter for which provision 
is made in the Act. This Act has made 
far-reaching changes in the structure of 
the Hindu Law of Succession. The tradi- 
tional restricted power of a Hindu widow 
cr other females in respect of disposition, 
no longer exists and the Act confers upon 
s Hindu female of full right of owner- 
ship. By enacting Section 4 the legisla- 
ture intended to supersede the Hindu law 
in all matters in respect of which there 
is'‘made an express provision in the Act 
and it is from this point of view that ex- 
planation 1 to sub-section (1) of Section 
14 requires to be noticed. The. explana- 
tion provides that in the sub-section ‘pro~- 
perty’ includes both movable and immov- 
able acquired by a Hindu female by in- 
heritance or devise or partition or in lieu 
of maintenance or arrears of maintenance 
or by gift from any person or by her own 
skill, exertion or by purchase or by 
prescription or in any, other manner 
whatsoever. meaning thereby that a 
Hindu female gets proprietary interest in 
the property given to her in lieu of main- 
tenance. To put in short the effect of the 


explanation is that when a property is 


allotted to a Hindu female in lieu of main- 
tenance she is regarded as holding a pro- 
prietary interest therein. So also when a 
female is given by an act of parties or a 
decree of the Court certain property for 
residence in lieu of her right of residence 
she. gets proprietary interest therein, This 


is so because of the expression “in. any. 


other manner whatsoever” used in the 


Kusumgauri v. Umiben (Desai J.) 


explanation. .The proprietary interest 
which | 


ALR; 


pas 


a Hindu female thus gets is un-|.’ 


doubtedly a limited interest because if it| ` 


is regarded that she gets absolute interest 
there was. no purpose in enacting the ex- 


planation, Even in cases where a Hindu| . 


female may not be held to be a Hmited|. 


owmer of the property as in a case of com- 
ing in possession of the property in lieu 
of maintenance or residence still because 
of the inclusive definition of the. word 
‘property’ given in the explanation, she 

be a limited owner for the purpose 
of sub-section (1) of Section 14 of the 
Act. The explanation recognizes that 
when a property is assigned to a female 
Hindu in lieu of maintenance or residence 
she would be regarded as holding the 
property allocated to her as a limited 
owner. This being the specific provision 
in the explanation the ordinary Hindu 
law must give way to this express pro- 
vision and to that extent this express 
provision of the Act overrides the ordi- 
nary rule of the Hindu Law. In this view 
of ours we are supported by the decisions 
in Sheojee Tiwary v. Prema Kuer, AIR 
1964 Pat 187; Bindbashni Singh v. Smt. 
Sheorati Kuer, AIR 1971 Pat 104: Bapu- 
saheb Bhausaheb Patil v. Smt. Gangabai, 
AIR .1972 Bom 16; Smt. Gaumati v. Shan- 
ker Lal, AIR 1974 Raj 147 and Raj Kumar 
v. Prem ‘Parkash Kaur, AIR 1972 Puni 
458. se 

7. Having thus considered the 
legal position, we will consider the facts 
of the case. After the death of Thakor- 
das, Ganpatram, his wife Kusumben and 
Devkorben resided in the family house 
which was the only property left by Tha- 
kordas. There is no dispute on this point 
before us. Devkorben, therefore, was ex- 
ercising her general right of residence in 
the house. The property was not allocat- 
ed to her in lieu of her right of residence. 
She stayed in the house in exercise of her 
general right of residence. It is one thing 
to say that a widow remains in joint pos- 
session with her son in exercise of her 
general right of residence and quite ano- 
ther thing to say that the property is 
allocated to her. The general right of 
residence of Bai Devkorben was indefi- 
nite, inchoate and imperfect. Ganpat- 
ram could have provided only a suitable 
residence to her and thus could have pre- 
vented her from enjoying the entire 
house, Devkorben resided in the suit pro- 
perty with consent of her son in exercise 
of her general right of residence. She 
was not given any property in lieu of her 
right of residence. Her right of residence 
in the house cannot be equated to a share 
in the property; the two things being 
quite separate. She had a right to enjoy 
the entire house and no specific part of 
the property was allocated to her. Her 
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possession was not exclusive, and her 
right of residence was general, Hence the 
provisions of Section 14 (1) cannot apply 


to the case, and it cannot be said that she. 


became the absolute owner of the pro- 
perty. The provisions of the Act of 1937 
were inapplicable as Thakordas had died 
before coming into force of the said Act 
The learned District Judge was in error 
in holding that Devkorben got a share in 
the suit property by virtue of the provi- 
sions of the Act of 1937. For the reasons 
aforesaid decree passed by the appellate 
Court for partition cannot be sustained 
and has to be set aside. The decree of the 
trial Court dismissing the suit of the 
plaintiff is restored. 
x x 
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The Premier Insurance Co. Ltd. and 
others, Appellants v. Gambhirsing Galab- 
sing and others, Respondents. 


gst Appeal No. 566 of 1971, D/- 6-8- 


(A) Motor Vehicles Act (1939), S. 95 
(1)—Workmen’s Compensation Act (1923), 
S. 22 — Liability for compensation under 
1939 Act and 1923 Act— Distinction — 
Reference to 1923 Act in S. 95 (1) — Ob- 
ject of — Compensation claim arising out 
of tort —- Workman can claim compensa- 
tion under 1939 Act or under 1923 Act. 


The Claims Tribunal under the Motor 
Vehicles Act (1939) and the Commissioner 
under the Workmen’s Compensation Act 
(1923) operate in different fields and have 


to give their decisions on totally different. 


considerations because the liability under 
the 1923 Act to pay compensation to a 
workman is of an absolute nature while 
the liability which the Claims Tribunal 
has to take into account is based on tort 
and where the question of compensation 
arises on account of some act of tort the 
Claims Tribunal alone has jurisdiction to 


deal with it and the workman can claim ` 


compensation under either of the two 
Acts and if he chooses to avail of the 
forum of the Claims Tribunal it is not 
open to the insurer or the insured to say 
that the workman should be compelled 
to avail of his remedies under the 1923 
Act and simply because Sec. 95 (1) first 
proviso speaks about the liability arising 
under the 1923 Act it cannot ‘be said that 
that Hability can be determined only 


*(Against decision of Sumantrai M. Vi- 
dyarthi, Motor Accidents Claims Tribu- 
nal, Baroda in Motor Accident Claim. 
Appin. No. 8 of 1970.) i 
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~ and S. 96 (1) — Statutory limits of 


x x 
Appeals allowed. 


under 1923 Act and the obl of the re- ° 
ference to the 1923 Act in that proviso is 
to satisfy. the compulsory nature of the 
extent of the liability if the matter is. 
covered by the Motor Vehicles Act, 1974 
Lab IC 72 (Gui), Rel on. (Para 10) 


(B) Motor Vehicles Act (1939), an cc 
ties under S. 95 can be extended by con- 
tract between parties — Insurer under- 
taking to indemnify insured against all 
sums payable to any person — Liability 
is unlimited and extends to third parties 
inchiding workman employed by insured. 
AIR 1971 SC 1624 and (1974) 1 Guj LR 
428, Rel. on. (Paras 11, 13, 14, 15, 17, 22) 


(C) Motor Vehicles Act (1939), S. 95 
-— Compulsory coverage contemp by. 
S. 95 Objet of — S. 95 makes no dis- 
tinction between workman, émployee or 
passenger on one hand and any other 
third party on the other — It does not 
say that minimum limits of coverage 
must always remain unaltered. 


The whole idea behind the compul- 


“sory coverage contemplated by S 95 is 


to see to it that the victims of motor acei- 
dents should not find themselves helpless 
in recovering the amount of compensation 
awardable to them and the section does 
not make any distinction between the 
death of or injury to a workman, emplo- 
yee or a passenger on the one hand and 
the death of or injury to any other third 
party on the other because S. 95 (1) con- 
templates: the coverage of the lability 
arising out of death of or injury to “any 
person” and does not say that the mini- 
mum limits of compulsory coverage fixed 
by it in certain specified cases must al- 
ways remain unaltered even by voluntary 
contract between the parties. 
(Paras 19, 20) 
Cases Referred: Chronological Paras 
(1974) 15 Guj LR 428 15 
1974 Lab IC 72 = (1973) 14 Gui LR a 
1 


ATR 1971 SC 1624 = (1971) 1 SCR 465 15 
AIR 1959 SC 1331 = (1960) 1 SCR 168 15 

S. K. Zaveri, for Appellants; K. O 
Shah (for Nos. 1 and 2) and R. M. Vin (for 
No. 3), for Respondents, 


T. U. MEHTA, J. :— This appeal aris- 
es out of the award passed by the Motor. 
Accidents Claims Tribunal, Baroda, in 
Motor Accident Claim Application No. 
8/70 of his file. The learned Tribunal has 
passed the award of Rs. 8,000 gh pro- 
portionate costs thereon against the ori- 
ginal opponents Nos. 1 to 4 in favour of 
the respondents Nos..1 and 2 who are the 
original claimants. The case of the claim- 
ants is that the deceased Ganpat alias 
Bbho, who was aged about 19 years, was. 
serving the appellant No. 2 as a labourer 
and was accompanying the goods vehicle 
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belonging to the second appellant as a 
labourer for the purpose of loading and 
unloading the said vehicle. On 28th Nov- 
ember, 1969 at about 5.30 p.m, the pre- 
sent respondent No. 3, Ramanbhai Jita- 
bhai Baraiya, was driving the motor 
truck belonging to the second appellant 
and was going from village Godhar. The 
truck was loaded with sand and it is an 
admitted position that the deceased Gan- 
pat was sitting on the sand which was 
loaded in the truck. It is said that the 
driver of the truck (respondent No. 3) 
suddenly applied the brakes to the truck 
but the truck was dragged on its left 
hand side and fell in a nearby pit. The 
truck turned on its side and deceased 
Ganpat, who was sitting on the sand 
loaded in the truck fell down and receiv- 
ed serious injuries which resulted in his 
death. Along with the driver there was 
one another labourer named Chhotabhai 
Somabhai ex. 66, who was sitting in dri- 
ver’s cabin. After the truck fell down in 
the pit, the driver Ramanbhai and 
Chhotabhai got out of it unhurt but the 
deceased Ganpat received serious injuries 
as a result of which he ultimately died. 
Thus, the case of the claimants is that the 
deceased died on account of the rash and 
negligent driving of the truck by respon- 
dent No. 3 Ramanbhai Jitabhai Baraiya. 

x x x x x x 


7. During the course of the hear- 
ing of this appeal, Shri Zaveri, who ap- 
peared on behalf of the first appellant, 
the Premier Insurance Co. Ltd., raised 
two points of law. He first contended 
that the Tribunal had no jurisdiction to 
decide this claim petition which was, ex- 
clusively triable by the Commissioner 
working under the Workmen’s Compensa- 
tion Act, 1923. His second contention was 
that even if it is believed that the Tribu- 
nal had jurisdiction to try this claim pe- 
tition, the Insurance Co, could not be 
held liable to indemnify against any 
amount which is more than the amount 
which could be awarded to the insured 
under the provisions of the Workmen’s 
Compensation Act, 1928. According to 
Shri Zaveri, even if it is believed that the 
deceased was making the earning of 
Rs. 100 per month, the Insurance’ Co. 
could be held liable only for the amount 
of Rs. 7,000 because according to Sch. 4 
of Workmen’s Compensation Act, the 
workman who makes the earning of more 
than Rs. 100 per month but less than 
Rs. 150 per month, can be awarded the 
compensation of only Rs. 7,000 on account 
of his death.’ 


8. On behalf of the second and the 
third appellants, who are the owners of 
the truck, it was contended that the dri- 
ver had not committed any negligence 
and that the. learned Judge of the Tribu- 


A.I. R. 


nal has committed an error in coming to 
the conclusion that the deceased was 
handing over to the claimants the amount 
of Rs. 100 per month. 


9. We first propose to deal with 
the legal contentions raised by Shri 
Zaveri on behalf of the Insurance Co. 
Shri Zaveri’s contention regarding the 
jurisdiction of the Tribunal to try this 
matter was based on the wording of the 
first proviso to sub-section (1) of Sec. 95 
which says that a policy of insurance 
Shall not be required to cover the liability 
in respect of death arising out of and in 
the course of employment of the emplo- 
yee of a person insured by the policy 
other than a liability arising under the 
Workmen’s Compensation: Act, 1923, in 
respect of death of such employee, He 
pointed out that the liability of the em- 
ployer of a workman, whose case is co- 
vered by Workmen’s Compensation Act, 
1923, is required to be worked out, ac- 
cording to this proviso, in accordance 
with the provisions of Workmen’s Com- 
pensation Act and since claims under 
Workmen’s Compensation Act cannot be 
decided by any one except the authority 
contemplated by that Act, the Tribunal 
functioning under the Motor Vehicles Act 
hs no jurisdiction to decide such liabi- 
ity. 


10. In our opinion this contention 
is totally misconceived because the Tri- 
bunal functioning under the Motor Vehi- 
cles Act and the Commissioner working 
under the Workmen’s Compensation Act, 
have to operate in totally different and 
distinct fields and have to give their deci- 
sions on totally different considerations. 
It is obvious that the liability contem- 
plated by Workmen’s Compensation Act 
for paying of compensation to a work- 
man, who has either died or has received 
injuries during the course of his employ- 
ment, is a liability of an absolute nature, 
while the liability for compensation which 
a Tribunal functioning under the Motor 
Vehicles Act has to take into account is 
the liability which is based on tort. In 
other words, the liability which a Tribu- 
nal working under the Motor Vehicles 
Act is supposed to take into account is a 
fault based liability which involves the 
consideration of the question whether the 
alleged tortfeasor has committed any act 
of negligence. The Commissioner working 
under the Workmen’s Compensation Act 
for the purpose of fixation of liability is 
not expected to go into the question 
whether the injury to or death of a work- 
man during the course of his employment 
is the result of any negligence on the part 
of -anybody else. So far as the liability 
which arises under the provisions of the 
Motor Vehicles Act is concerned, it is 
oniy the Tribunal established under that 
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Act which has jurisdiction’ to deal with 
the matter. Under -the circumstances, 
whenever a question -of .. compensation 
arises on account of some act- of tort and 
is required to be determined..under the 
provisions of the Motor Vehicles Act, it 
is only the Tribunal established -under 
that Act which has got jurisdiction to 
deal with the matter. It is open to. the 
workman to make a claim - either under 
the Workmen’s Compensation Act or 
under the provisions of the Motor Vehi- 
cles Act. He can avail of any of these 
two remedies because such a‘claimant is 
dominus litis and has got a right to choose 
his forum. If he chooses to avail of the 
forum contemplated by Motor Vehicles 
Act, then it does not. lie in the mouth 
either of the insurer or of the insured to 
say that he should be compelled -to avail 
of his remedies -under the parallel legisla- 
tion, mamely, the Workmen’s Compensa- 
tion Act. In Northern India Motor Owners 
Insurance Co, Ltd. v. Magan Shanaji So- 
lanki, (1973) 14 Guj LR 921 = (1974 Lab 
IC 72), this court had an opportunity to 
consider the distinction between the two 
remedies available to a workman under 
these two Acts. My learned brother spea- 
king for the Division Bench in that case 
has pointed out that the absolute liability 
under the Workmen’s Compensation Act 
can be determined.only by the Commis- 
sioner under that Act and this liability 
can never be gone into either by the 
Motor Claims Tribunal or by the Civil 
Court, where only liability would be in 
a negligent action.” He has further 
pointed out that if it is his absolute liabi- 
lity under the Workmen’s Compensation 
Scheme, the judgment would be of the 
Commissioner while if it is a fault based 
liability on the ground of negligent ac- 
tion, the judgment would be of -the 
Motor Claims Tribunal, created under- the 


Motor Vehicles Act, or if no such Tribu- 


nal is created, it would be that of the 
Civil Court. Therefore, whichever may be 
the court or. authority which determined 
the liability of the insured in such Motor 
Vehicles accident, if the judgment is in 
respect of such liability which is requir- 
ed. to be covered by the :-policy under 
Section 95 (1) that judgment must | be 
satisfied by the insurance.company. It- is 
thus clear that simply because the first 
proviso attached to sub-section (1) of Sec- 
tion 95 speaks about the liability arising 
under the Workmen’s Compensation. Act, 
1923, it cannot. be said that that liability 
can be determined only under the Work- 
men’s Compensation’ Act. Reference to 
Workmen’s Compensation Act in-this’ pro- 
viso is obviously with a-view. to satisfy 
the pret prege nature of the extent:.of 
the liability, if . the matter is covered by 
thé provisions of the Motor Vehicles Act. 


Under these circumstances, we find,.. no 
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substance in the first legal Ham raised 
by Shri Zaveri. 


11.. The staand. point which was 
raised by Shri Zaveri was that since the 
liability: contemplated by the above refer- 
red proviso to sub-section (1) of Section 
95-is limited by the lability of the in- 
sured employer under the Workmen’s 
Compensation Act;: the Insurance Co. 
cannot be required to indemnify such an 
insured beyond the limits of the liability 
arising under the Workmen’s Compensa 
tion Act. With regard to this contention 
it should be mentioned that if the policy 
issued by the insurer is what is known as 
“Act policy” which limits the liability of 
the insurer only to: the statutory limita- 
tion contemplated by Section 95 of the 
Act, the above referred contention of 
Shri Zaveri would be acceptable, But here 
we find by reference to the insurance 
policy itself that by a special contract be- 
tween the insurer. and the insured, the 
liability of the insurer is made “unlimit- 
ed”..The insurance policy is found at 
ex, 60. This policy is mainly in the print- 
ed form and reference to it shows that 
originally the limit of the amount of.com- 
pany’s liability for death or injury to any 
person was limited to Rs. 20,000 as re- 
quired by sub-section (2).of Section 95, 
as it stood at the relevant time. The figure 
of Rs. 20,000 which was printed in the 
policy has been scored out, © and in its 
place the word “unlimited” is typed. The 
result,.therefore, is that on payment of 
additional premium the insurer has 
agreed to indemnify against the liability 
arising out of the death or bodily injury 
to any person without any. limits. We 
drew the attention of Shri Zaveri to this 
clause of the..policy but Shri.Zaveri’s con- 
tention was that this unlimited. clause of 
the policy refers to Section-11 (1) of the 
policy and hence: this clause should be 
construed as lifting the limits -of total 
compensation which the insured would be 
entitled to be indemnified under Section 
95 (2) (a) of the Motor Vehicles Act. In 
the submission of Shri Zaveri, therefore, 
this unlimited liability clause has no re- 
ference to the limits which Section 95 
puts regarding the compensation which is 
expected to be given to employees and 
passengers travelling in the vehicle. In 
support of this contention, Shri Zaveri 
also put reliance upon the” endorsement 
No. Ł.and provisos (by and {c) attached to 
Section 11 (1) (i) of the policy. 





. 12. In order i5 appreciate . this 
contention. of Shri’ Zaveri, it would be 
necessary to quote the relevant clauses 
of the policy, The clause. as regards 
“limits of Hability” which is, found in the 
Schedule, eee to the policy, reads as 
under: art e ea S 
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‘cc “Limit of the: amount of company’s 
‘liability under Section 11 (1) (i) in res- 
pect of: any one accident—Unlimited.” 
Section 11 (1) (i) of the policy reads as 
under: - -> 
“Section ll— Liability to third par- 
ties: : . 
1. Subject to the Limits of Liability 
the Company will indemnify the Insured 
against all sums including claimant’s costs 
‘and expenses which the insured shall be- 
come legally Hable to pay in respect of: 
(i) death of or bodily injury to any 
person caused by or arising out of 
the use (including the leading and/ 
or unloading) of the motor vehicle.” 
(emphasis: supplied) 
Endorsement No. 1 which is dated 19-10- 
68, and which is attached to the policy by 
a separate slip reads as under: 

"Tt is hereby understood and agreed 
that notwithstanding what is contained in 
cl. No. 3 of the General Exceptions of 
this policy, the company shall indemnify 
the insured against his legal liability 
under the Workmen’s Compensation Act, 
1923 and subsequent amendments of the 
Act prior to the date of this Endorsement 
in respect of death of or bodily injury to 
the paid driver/attendants whilst engaged 
in the service of the insured in such occu- 
pation in connection with the motor vehi- 
cle described in the Schedule. hereto pro- 
vided always that: a 

(1) This Endorsement does not indem- 
nify the insured in respect of any 
liability in cases where the insured 
holds or subsequently effects with 
-any insurance company or group of 
underwriters a policy of insur- 
ance in respect of liability as here- 
in defined for his general emplo- 


ees, 
The insured shall take reasonable 
precautions to prevent accidents 
and shall comply with all statutory 
obligations. ` 
(3) The insured shall keep a record of 
the name of the driver, cleaner or 
conductor employed and the 
amount of wages, salary and other 
earnings paid to such employees 
and shall at all times allow the 
company to inspect such record.” 
This Endorsement refers to cl. No. 3 of 
the General Exceptions, These General 
Exceptions are found in the body of the 
policy and cl. No. 3 thereof reads as 
under: ` 
“GENERAL EXCEPTIONS. 


2) 


The Company shall not be liable 


ander this policy in respect of— 
i ft Bs eer ser putas 
. is XX x å o Xx 
_ (8) any accident, loss, damage and/or 
| ‘ability caused, sustained or incur- 
red whilst the motor vehicle is: 


A. ER. 


(a} being used otherwise 
accordance with the limitations 
as fo use oF; 


than in. 


im m 


(b) being driven by any person | 


other than a driver.” 


It is this Exception to which the above- 


quoted endorsement No. 1 makes a refer- 
ence. Provisos (b) and (e) which are at- 
tached to Section 11 are as under: 

“(Provided always that) 

fa) xx XX XX 

(b) Except so far as is necessary to 
meet the requirements of Section 
95 of the Motor Vehicles Act, 1939, 
the- Company shall not be liable in 
Tespect of death of or bodily injury 
to any person in the employment 
of the insured arising out of and 
in the course of such employment. 

{c} Except so far as is necessary to 
meet the requirements of Section 

95 of the Motor Vehicles Act, 1939, 

_in relation to liability under the 
Workmen’s Compensation Act, 
1923, the company shall not be 
liable in respect of death of or 
bodily injury to any person (other 
than a passenger carried by reason 
of or in pursuance of a contract or 
employment) being carried in or 
upon or entering or alighting from 
the motor vehicle at the time of 
the occurrence of the event out of 
which any claim arises.” 

13. These are the relevant clauses 
of the policy which are required to be 
considered while appreciating the. above 
referred contentions raised by Shri 
Zaveri. A plain reading of Section 11 (1) 
of the policy shows that the Insurance 
Company in this case has undertaken to 
indemnify the insured against all sums 


which the insured shall become liable in 
respect of death of or bodily injury to 
any person caused by the use of the vehi- 
cle concerned, subject, of course, to the 
limits of the liability fixed either by con- 
tract or by statute. It is Section 95 (2) 
which fixes compulsory limits of liability. 
This section, as stated above, at the rele- 
vant time, fixed two types of limits of 
liability, namely, (1) the limit of Rupees 
20,000 as total compensation in case of 
goods vehicle and the vehicles in which 
passengers are carried either for hire or 
pursuant to a contract of employment. 
This is the overall limit of total com- 
pensation; (2) limit as regards the com- 
pensation to be paid to individuals such 
as workmen, other employees and passen- 
gers, These are the two types of statutory 
liabilities against which every Insurance 
Company is bound to indemnify the in- 
sure Eo 


14. Now the Motor Vehicles Act 


does not prohibit the insurer and the in-. 


sured to enter into a contract to extend: 
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the above stated limits. Since the law 
prescribes compulsory coverage of liabi- 
lities upto the above stated statutory 
limits, the contracting parties cannot 
enter into any contract which would fur- 
ther restrict the above referred limits of 
liabilities, But the extension or total re- 
moval of these limits is not prohibited 
by the Act. Therefore, the insurer can 
totally remove these Umits and can 
undertake to indemnify the insured upto 
the unlimited extent by charging higher 
premium for such unlimited risk. This 
principle is accepted by the Supreme 
Court in M/s. Sheikhupura Transport Co. 
Ltd. v. Northern India Transporters In- 
surance Co, Ltd., AIR 1971 SC 1624, 
wherein the court has observed as under: 


‘rhe limit of insurer prescribed 
under Section 95 (2) (b) of the Motor 
Vehicles Act can be enhanced by any con- 
tract to the contrary. Therefore we have 
to see whether the contract of insurance 
‘entered into between the appellant and 
the insurance company provided for the 
payment of enhanced amount in case. the 
owner of the bus involved in an accident 
is required by the decree of a court to 
pay any higher amount as compensation. 
The insurance policy issued by the in- 
surer is marked as Ex. R, W. 3/B. CL (1) 
of that policy says: 

“Subject to the limit of liability the 

company will indemnify the insured in 
the event of accident caused by or arising 
out of the use of the motor vehicle in a 
public place against all sums including 
elaimant’s costs and expenses which .the 
insured shall become legally liable to pay 
in respect of death of or bodily injury to 
any person.”  . 
The opening words of this clause “sub- 
ject to the limit of ability the com- 
pany” evidently refer to the limit pres- 
cribed under Section 95 (2) (b) of the 
Motor Vehicles Act. No clause in the in- 
surance policy specifically providing for 
the payment of any amount higher than 
that fixed under Section 95 (2) (b) was 
brought to our notice.” 


It is therefore necessary to see whether 
the statutory limits of liability are lifted 
by any of the clauses of the contract of 
insurance between the insurer and the 
insured, Such a contract is found in the 
above referred clause as regards limits 
of liability. It is thus evident that Sec- 
tion 11 (1) (i) should be read as subject 
to no limits as to liability and when so 
read, the expressions “all sums” and “any 
person” which are underlined by us while 
quoting this clause, assume a great im- 
portance. Section 11 (1) (i) of the policy 
would then read as saying that the insu- 
rer has accepted the liability to indem- 
nify the insured against all sums which 
he (insured) becomes legally liable to 


pay in respect-of bodily injury -to or 
death of any person whatever. The ex- 
pression “any person” is wide enough to 
include even a workman employed by the 


.insured, Therefore, if such a workman 


receives injuries or dies during the acci- 
dent caused by the use of a vehicle and 
the employer of such a workman becomes 
legally liable to pay any damages to him 
or to his legal representatives then the 
insurer of such employer becomes liable 
to indemnify him to the extent of the 
whole amount. . 


15. Section 96 of the Act fives 
further support to this view. This section 
casts a duty on the insurers to satisfy 
Judgments against the insured persons in 
respect of.third party risks: This section 
speaks in parenthesis of “a liability cover- 
ed by terms of the policy” and thus pro- 
vides for the satisfaction of not only the 
statutory liabilities but also of the con- 
tractual liabilities ‘in terms of the policy’. 
Therefore, if the terms of the policy re- 
veal no limits as to the liability, the in- 
aurer should indemnify the insured to 
the ‘fullest extent to which he (insured) 
has been found liable to all third parties 
including a workman employed by him. 
In Sakinabibi v. Gordhanbhai Prabhudas 
Patel, (1974) 15 Guj LR 428, my learned 
brother speaking for the Division Bench 
constituted by himself and S. H. Sheth J. 
has interpreted the above referred paren- 
thetical clause as under at page 440 of 
the report: 


“In lst Appeal No. 261 of 1967 decid- 
ed by the Division Bench consisting of 
myself and S. N. Patel J. decided on De- 
cember 18, 1971, (I. S. Bhavsar v. Chhota- 
bhai Isverbhai Patel) wherein it was in 
terms laid down that if the insurance 
company gives a wider coverage than 
minimum required under the Act, the 
statutory liability created by the Act of 
this statutory .indemnity which has to be 
satisfied by the insurer would be the 
liability. actually covered by the policy 
both under Section 95 (5) and Section 96 
(1) unless it is escaped by the insurer on 
any of the relevant statutory defences 
and in the manner specifically provided, 
as laid down in the case of British India 
General Insurance Co, v. Captain Itabar 
Singh, ATR 1959 SC 1331. In that decision 
we had in terms relied on the parentheti- 
eal clause of Section 95 (1) where the 
Hability to satisfy the judgment against 
the insured is in respect of “any such 
liability as is required to be covered by 
a policy under Section 95 (1) (b) (being a 
liability covered by the terms of the 
policy). This parenthetical clause was 
held to be by way of clarification 
given by. the legislature ‘as to the mean- 
ing of the liability which is to be ‘satisfied 
if the judgment in respect of the liability 
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is given in respect of the person insured 
by the policy. We, therefore, pointed ‘out 
that Section 95 (1) and Section 96 (1) 
have the same ambit of statutory indem- 


nity viz. “of the liability which is cover-. 


ed by the terms of the policy”. If, there- 
fore. in any particular policy the insured 
undertakes a wider coverage than the 
minimum Act liability it would be that 
liability which he has undertaken to 
satisfy under the contract of policy, 
which is now crystallised in the statutory 
indemnity both in Section 95 (5) and in 
the duty to satisfy the judgment for that 
liability under Section 96 (1). We. had 
also referred to Sections 97 to 99 for this 
construction. Therefore, in view of that 


decision, it would be hardly open to the | 


insurer who had in terms covered the 
appellant's liability to urge that the 
liability was only the statutory minimum 
liability. In fact in Shekhupura Transport 
Co. Ltd. v. N. L T. Insurance Co., AIR 
1971 SC 1624 at page 1627 where also the 
question was of the passenger risk, their 
Lordships had in terms gone into this 
- question whether the limit. of the insurer 
prescribed in Section 95 (2) (b) of the 
Motor Vehicles Act was enhanced by a 
contract to the contrary.” 


It is thus clear that by a special contract 
between the insured and the insurer, the 
limits of the statutory liabilities for 
which a policy of insurance is made com- 
pulsory by Section 95 read with Sec. 94 
of the Act, have been lifted and the in- 
surer company has undertaken to indem- 
nify the insured fully to the extent of 
his own liability to his employees and 
other parties. 


16. Shri Zaveri’s contention as re- 
gards the contractual lifting of the limits 
of liabilities is with reference to. the 
overall liability, the statutory ceiling of 
which was Rs. 20,000 at the relevant 
time. According to him, therefore, the 
limits of liability to the individuals such 
as an employee, workman, and passengers 
has remained untouched. Jn: support of 
this contention Shri Zaveri first put reli- 
ance upon the above quoted endorsement 
No. 1. We have pointed out. in the fore- 
going portion of this judgment that this 
endorsement refers to cl. No. 3 of Gene- 
ral Exceptions, This clause is also quoted 
by us. We find that it is clear that when 
endorsement No. 1 is read with: General 
Exception cl. No. 3, it merely emphasises 
the liability of the insurer to indemnify 
the insured for his liability under the 
Workmen’s Compensation Act, 1923. This 
endorsement, therefore '- says nothing 
about the imposition of limits of labili- 
ties which has been made unlimited by a 
special contract- between the insured and 
the insurer company. The endorsement 
merely says that General Exception. cl. 


A.I R. 


No. 3 will not come in the way of the 
liability of the ‘insurer company for 
claims arising under Workmen’s Compen- 
sation Act: It does not say that whenever 
a liability under the Workmen’s Compen- 
sation Act arises, the said liability shall 
remain confined only to the limits of 
compensation which could be awarded 
under that Act. 


17. Shri Zaveri then relied upon 
the above quoted provisos (b) and (c) at- 
tached to Section 11 (1) (i) of the policy. 
Even these provisos are quoted by us. 
Reference to them shows that they no- 
where: say that the insurer shall bear a 
limited liability for the compensation to 
be paid to an employee under the Work- 
men’s Compensation Act, 1923. It should 
be noted that both these provisos are the 
reproduction of the statutory Habilities 
contemplated by the proviso attached to 
Section 95 (1) of the Act. This proviso 
is in the following terms: 


“Provided that a policy shall not be 
required— l 
(i) to cover liability ‘in respect of 
death, arising out of and in the course of 
his employment of the employee of a 
person insured by the policy or in respect 
of bodily injury sustained by such an 
employee arising out of and in the course 
of his employment other than a liability 
arising under. the Workmen’s Compensa- 
tion Act, 1923, in respect of the death of, 
or bodily injury to, any such employee— 
(a) engaged in driving the vehicle, or 
(b) if it is a public service vehicle, en- 
. gaged as a conductor of the vehi- 
- cle or in examining tickets on the 
vehicle, or 
(c) if it is a goods vehicle, being carri- 
A ed in the vehicle, or ; 


(ii) except where the vehicle jis a 
vehicle in which passengers are carried 
for hire or reward or by reason of or im 
pursuance of a contract of employment, 
to cover liability in respect of the death 
of or bodily injury to persons being car- 
ried in.or upon or entering or mounting 
or alighting from the vehicle at the time 
of the. occurrence of the event out of 
which a claim arises, or 


$a Gii) t6 cover any contractual liabi- 
It is clear ‘that provisos contained’ in 
clauses (b) and (c) of Section 11 (1) (i) of 
the Policy only emphasise what is already 
statutorily provided by the above quoted 
proviso to Section 95 (1) of the Act. Cls. 
(b) and (c), in our opinion, merely em- 
phasise the fact that the insurer shall not 
be liable in respect of death of or bodily 
injury to any employee or to other pas- 


sengers except in so far as he is statu-. 


torily liable to indemnify under Sec. 95. 


$ 


d 


t 
x 
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This emphasis on . non-liability : beyond 
the statutory: liability cannot be :constru- 
ed as limiting the terms of the. -conttact 
by which all. limits. as regards the liabi- 
lity. are thrown away. It merely | points 
out the minimum limits of liability and 
keeps the maximum limit untouched. 
Thus, in our opinion, none of the provi- 
sos {(b) and (c) of Section 11 (1) (i) of the 
Policy controls ‘the unlimited liability of 
the insurer to indemnify the insured 
against ail sums sums payable to any persons. 

18. This view is‘ further fortified 
by reference to the premium computation 
which is found in the policy for the 
period from 3-10-69 to -2-10-70,. found at 
ex. 61. This computation is as under: 


“Comprehensive basic pre- 

mium .. Rs. 900-00 
Add for 2 tons extr ... Rs. 300-00 
Add 4% on L E. y Rs. 20,000/- 


... Rs. 100- 00 
Add for Unlimited liability.... Rs. 50-00 
Add for driver, cleaner - oe Rs. 10-00 


Add for 4 coọlies - a. Rs. 20-00 


-- Total ... ` Rs. 1380-00.” 


The initials I. E. V. mean ‘insured estj- 
mate of value’. This break up of premium 
amount of Rs. 1,380 clearly shows -that 
the insurer company has charged addi- 
tional premium not only for the total 
unlimited liability but also for the addi- 
tional liability ‘on account of driver, 
eleaners and four coolies. Thus this break 
up supports our view that limits as re- 
gards the statutory liabilities contemplat- 
ed by Sec. 95 of the Act have been raised 
not only with regard to the total liability 
contemplated by Section 95 (2) (a) of the 
Act but also with regard | to the compen- 
sation which could be given to individual 
employees and passengers. In our opinion, 
therefore, even this second contention of 
Shri Zaveri cannot‘ be sustained. 


19. We find-that if Shri Zaveri’s 
contention, that the unlimited liability of 
the insurer is confined only to the general 
and overall liability and does not refer 
to the liability to pay compensation to 
individual workman and passenger is ac- 
cepted, it would lead to greatly anomal- 
ous results. If this contention is accepted 
it would follow that the insurer would be 
liable to indemnify fully. against the com- 
pensation payable to a third party other 


than a workman-employee or a. passenger. 


carried for hire or in pursuance of a con- 
tract of employment, but his Uability to 

indemnify against the compensation to be 
paid to a workman employee or a passen- 
ger would be limited. We don’t find any 
reason which, would explain such a dis- 


tinction between the. case of a workman-. 


employee.or a passenger on one hand and 
the case of any other third party, In fact 
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Section 95 of the Motor Vehicles Act does: 
not make any such distinction because 
sub-section (1) thereof contemplates the 
coverage of the liability arising out of. 
death of or injury to “any person”. Even! 
Section 11 (1) (i) of the policy contem-| 
plates the coverage of death of or injury 
to: “any person”. 


The whole idea behind potas the 
provisions of compulsory coverage con- 
templated by Section 95:is to see to it 
that the victims. of car accidents should 
not find themselves helpless, in recovering 
the amount of compensation awardable to 
them. If this. was the idea there would be 
no sense in making a distinction between 
the death of, or injury to, a workman or 
a passenger on one hand, and the death 
of, or injury to, any other third party on 
the other. It cannot be said that the death 
of a workman or a passenger entails a 
suffering which is in any degree. less than 
that of a third party who is not a work- 
man or a passenger. The legislature can- 
not be attributed with an =intention of 
having entertained any such absurd in- 
tention while Je Section 95 of the 
Motor Vehicles Act 


20. — What Section 95 really does is 
to provide for some compulsory. coverage 
in certain specified cases. Since it pro- 
vides for a compulsory coverage, it fixes 
the minimum limits of such compulsory 
coverage, But it thereby,does not say that 
the minimum limits of compulsory cover- 
age which it has fixed in certain specified 
cases must always remain unaltered even 
by voluntary contract between the par- 

es, 


-2L When, therefore, the parties 
voluntarily agree by a.special contract to 
lift-the limits of statutory liability con- 
templated by Section 95, ‘the rights of 
the parties are required to be adjusted 
only in terms of this contract. As already 
seen, the terms of the contracts between 
the parties lift all statutory limits, in- 
cluding the limits as regards total com- 
pensation and individual compensation 
to be indemnified by the insurer, 


22.. We therefore’ don't find it pos- 
sible to accept this contention of Shri 
Zaveri that unlimited. liability clause of; 
the policy refers only to the total and 
overall liability arising out of the acci- 
dent and keeps the limits of liability for 
the accident caused to workman emplo- 
yee and a passenger, intact.’ `- 

x. X xX n X x 


| : Order accordingly. 
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S. H. SHETH, J. 
. Jayantilal Chunilal Panchali, Peti- 
tioner v. Bai Jashoda, Opponent. 

Civil Revn. Appln. No. 394 of 1973, 
D/- 18-6-1974.** . 

(A) Civil P. C. (1908), S. 11 — Con- 
sent decree — Rent application for fixa- 
tion of standard rent under Bombay Rent 
Control Legislation, 1947— Consent order 
would operate as res judicata in subse- 
quent rent application. (Bombay Rents, 
Hotel and Lodging House Rates Control 
Act (57 of 1947), S. 11). 

Section 11 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947 which empowers the court to 
fix the standard rent of the premises does 
not specify any statutory requirements to 
be satisfied before the court fixes the 
standard rent. Further, in an application 
for fixation of standard rent, the. burden 
of proving that the contractual rent 15 


excessive lies upon the tenant. If he fails 


to discharge that burden and if the parties 
agree before the court that a particular 
amount of rent should be fixed as the 
standard rent, the tenant should not be 
allowed to contend that such an order 
obtained by the. parties is a nullity. 
Otherwise, it would be placing a premi- 
um on his inability or failure to discharge 
the burden. Next, unless the law other- 
wise requires, any consent order is al- 
ways just. Section 11 read with Section 5 
(10) of the Bombay Rent Act does not 
contain any provision which runs con- 
trary to the concept of fixing standard 
rent by consent. AIR 1958 Bom 1, Follow- 
ed: AIR 1974 SC 471, Distinguished. 
(Para 7) 
Cases Referred: Chronological Paras 
AIR 1974 SC 471 = (1974) 2 SCJ 21 
AIR 1973 SC 1311 = (1973) 1 SCC 761 
(1971) 12 Guj LR 1012 
AIR 1970 SC 794 = (1970) 3 SCC 181 
AIR 1970 SC 838 = (1969) 2 SCR 1048 
(1969) 2 SCR 432 = (1970) 2 SCJ 153 
AIR 1958 Bom 1 = 59 Bom LR 860 


U. R. Gandhi, for Petitioner; . S. N. 
Shelat, for Opponent. 

JUDGMENT :— The tenant who is 
the petitioner before me filed in the Civil 
Court at Surat Rent Application No. 1186 
of 1969 against his landlord for fixation 
of standard rent of the premises let out 
to him, The premises are situate in the 
city of Surat. The contractual rent of the 


*(Only portions .approved for reporting 
by High Court are reported here.) 


**(Against order of S. S. Shah, Dist. J., 
' Surat, in Civil Revn. Appln, No. 14 of 
1971.) | 
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premises was Rs. 65. The premises con- 
sist of one room admeasuring 12X15’. 
It appears that there were at an earlier 
Stage proceedings between the tenant and 
the landlord for fixation of standard rent 
of these very premises. Those proceedings 
had led to the consent order by which: 
Rs. 65 per month which was the contrac- 


tual rent was fixed as standard rent by. 


the Court. The landlord therefore resisted. 
the present application on the ground that 
it was barred by res judicata. The earlier 
application for fixation of the standard 
rent of the premises was Rent Applica- 
tion No. 487 of 1968 which was decided 
on 23th July, 1968. The compromise en- 
tered into between the parties in that 
Rent Application is at Ex, 22/1. 

2, The trial Court negatived the 
contention of the landlord that the pre- 
sent application was barred by res judi- 
cata and fixed the standard rent of the 
premises at Rs, 40 per month, This order 
made by the trial Court was challenged 
by the landlord in Revision Application 
No. 14 of 1971 which he filed in the Court 
of the District Judge at Surat.The learn- 
ed District. Judge upheld the landlord’s 
contention that the present application 
was barred by res judicata. He, therefore 
allowed the revision application and dis- 
missed the present Standard Rent Appli- 
cation filed by the tenant. 


3. It is that order made by tha 
District Court at Surat in the Revision 
Application which is challenged before 
me in the present Revision Application | 

4, The Revision Application be- 
fore the District Court was filed under 
Section 29 (3) of the Bombay Rent Act. 
This Revision Application has been filed 
under ‘Section 115 of the Code of Civil 
Procedure. 

5. Mr. Gandhi, who appears .for 
the tenant, has raised before me in this 
Revision Application the following two 
contentions:-— l 

1. The consent order made by the Court 
in Rent Application No. 487 of 1968 
was a nullity and, therefore, the 
present application is not barred 
by res. judicata, . 

2. The consent order in Rent Appli- 
cation No. 487 of 1968 was obtained 
by the landlord by practising fraud 
upon the tenant, 

6. In support of his first conten- 
tion Mr. Gandhi has argued that the Court 
could not have passed the consent order 
in Rent Application No. 487 of 1968 with- 
out any material on record. In other 
words, it is his contention that it is not 
open to the Court to pass any consent 
order in the matter of fixing the standard 
rent unless the Court is satisfied on ma- 
terial before it that the consent order 
which it passes is founded upon evidence. 


st 
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.. 4... In support of this contention 
which he has raised before me he has 
cited the decision of the Supreme Court 
in Nagindas Ramdas v. Dalpatram Iccha- 
ram, AIR 1974 SC 471. This is a decision 
_ which has a bearing on the validity or 
otherwise of the decree: for possession 
passed by the Court on any of the 
grounds specified in Section 13 of the 
Rent Act. Whether the Court had the 
jurisdiction to pass consent decree for 
possession against a tenant who was pro- 
tected by the Rent Act was the question 
which was agitated for a long time. In 
Bahadur Singh v.. Muni Subrat Dass, 
(1969) 2 SCR 432: Kaushalya Devi v. K 
L. Bansa;, (1969) 2 SCR 1048 = (AIR 1970 
SC 838) and Ferozi Lal Jain v. Man Mal, 
(1970) 3 SCC 181 = (AIR 1970 SC 794), 
in the context of the provisions of certain 
Rent Restriction legislations, the Sup- 
reme Court took the view that no consent 
or compromise decree for possession could 
be passed by the Court. Then came the 
decision of the Supreme: Court in K. K. 
Chari v. R. M. Seshadri (1973) 1 SCC 761 
= (AIR 1973 SC 1311). It is not necessary 
to refer in details to all the aforesaid de- 
cisions of the Supreme Court because the 
decision rendered by the Supreme Court 
in the case of Nagindas Ramdas (supra) 


is directly under the Bombay Rent Act. . 


The view taken by a Division Bench of 
this Court in Shah Rasikial Chunilal v. 
Sindhi Shyamlal Mulchand, 12 Guj LR 
1012 has been confirmed by the Supreme 
Court in this decision. The principle 
which the Supreme Court has laid down 
in this decision is that a Court exercising 
jurisdiction under the Rent Act is not 
competent to pass decree for possession 
either in -invitum or with the consent of 
the parties on a ground which is de hors 
the Act or ultra vires the Act. A prohi- 
bitory mandate to the Court exercising 
jurisdiction under the Rent Act that it 
‘shall not travel beyond the statutory 
grounds mentioned in Sections 12 and 13 
and to the parties that they shall not con- 
tract out of these statutory grounds is in- 
herent in the public policy built into the 
Bombay Rent Act. It has been further 
observed by the Supreme Court that the 
provisions of Order 23, Rule 3 do not re- 
move the prohibition on the Rent Court 
nor do they empower it to pass decree 
for eviction de hors the statute. Having 
made these general observations the Sup- 
reme Court has further laid down that 
the consent decree for possession passed 
by the Court is not necessarily a nullity. 
If there is a clear admission in the com- 
promise, incorporated in the decree, `of 
the. fundamental facts which constitute 
-a ground for eviction. under Section 12 or 
Section 13, it should be presumed that 
the Court has been satisfied about the 
existence of such a. statutory ground. In 
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such a case though the decree for eviction 
may apparently have been ied on the 
basis of a compromise, it is valid. This 
decision has been rendered on the ~ basis 
of the provisions of Sections 12 and 13 . 
of the Bombay Rent Act. Sections 12 and 
13 specify grounds on which alone a ten- 
ant can be evicted from. the premises let 
out to him. Therefore, unless the Court is 
satisfied that any of the statutory grounds, 
specified in Sections 12 and 13 exists, it. 
cannot pass against the tenant decree for 
possession even though the parties may 
agree that such a decree be passed. The 
principle laid down by the Supreme 
Court in the aforesaid decision cannot be 
applied to a case under Section 11 of the 
Rent Act. Section 11 which empowers the 
Court to fix the standard rent of the pre- 
mises does not specify any'statutory re- 
quirements to be satisfied before the 
Court fixes the standard rent. The sche- 
me of Section 11 is totally different from 
the scheme of Sections 12 and 13. Where- 
as Sections 12 and 13 require the satis- 
faction of any one of the grounds speci- 
fied therein before a Court passes a de- 
cree for possession, Section 11 requires 
satisfaction of no such statutory grounds. 
All that Section 11 requires is that the 
Court may, upon an application made to 
it for that purpose, or in any suit or pro- 
ceeding, fix the standard rent at such 
amount as, having regard to the provi- 
sions of the Act and the circumstances of 
the case, the Court deems just. Therefore, 
all that the Court is required to do is to 
pay regard to the provisions of the Act, 
take circumstances of the case into ac- 
count and make such an order in the 
matter of fixing the standard rent as is 
just. If parties have agreed that a parti- 
cular amount be fixed as a' standard rent 
I do not see any reason why the Court 
cannot think that it is just, more parti- 
cularly when in.respect of the premises 
let out for the first time the contractual 
rent is the standard rent. unless the Court, 
upon a dispute having been raised by the 
tenant, fixes a different amount as the 
standard rent, (see Section 5 (10) of the 
Rent Act). Next in an application insti- 
tuted for the purpose of fixing the stan- 
dard rent by a tenant the burden of prov- 
ing that the contractual rent which the 
landlord charges is excessive lies upon 
bim. If he fails to discharge that burden, 
obviously within the meaning of Section 
5 (10) of the Bombay Rent Act the con- 
tractual rent should be deemed to be the 
standard rent. Similarly, if he does not 
make any. attempt to discharge that bur- 
den and if the parties ‘agree before the 
Court that a particular amount of rent 
should .be fixed as the standard rent, I 
see no reason why the tenant should be 


allowed to contend that such an order 
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obtained by the parties is a nullity. To 
permit him to raise such a contention is 
to place a premium on his inability or 
negligence or failure- to - discharge 
burden of proving that the rent which 
the landlord charges him is excessive. 
Next, in my opinion, unless the law 
otherwise. requires, any order which the 
Court makes in any proceedings by con- 
sent of parties is always just and metes 
out to the parties the best form :of jus- 
tice. In my opinion, Section 11 read with 
Section 5 (10) does not contain any pro- 
vision which runs contrary to the concept 
of fixing in respect of a. new premises 
standard rent by consent. I am unable, 
therefore, ‘to uphold the contention rais- 
ed by Mr. Gandhi that the order made by 
the Court in Rent Application No. 487 of 
1968 is a nullity and that it- should be 
ignored. In my opinion, it.was a valid 
order passed by the Court in those pro- 
ceedings. Since, in my opinion, it was a 
valid and lawful order made by the 
Court, it operates as res judicata and it 
is not open to the tenant to reagitate that 
question unless it has been got rid of on 
the ground ‘of fraud, coercion, misrepre- 
sentation, undue influence or on any. 
such legal ground.. 


8. In Popatlal Ratansey v. Kali- 
das Bhavan, AIR 1958 Bom 1 it has been 
held by a Division Bench that in standard 
rent proceedings under the Bombay Rent 


Act a consent decree by. which standard 


rent of certain premises is fixed’ operates 
as res judicata in a subsequent. applica- 
tion by the’same tenant for fixing the 
standard rent of the same. premises. It 
has been observed in that decision that 
the tenant having once given the Court 
to understand, to the satisfaction of. the 
Court, that he considered the rent pro- 
posed by the landlord during trial or 
appeal to be a‘ just and reasonable stan- 
dard rent. which was acceptable to him 
and having invited the Court to decide 
-the question accordingly and to incorpo- 
rate the decision in its decree, it would 
not be open ‘to him to say subsequently, 
äs between the same parties and in res- 
pect of the same premises, that the pre- 
vious decision of the: Court would not 
bind him. It has next been.observed that 
there is nothing in. the provisions of the 
Bombay Rent Act which precludes or 
prohibits the Court at any.'stage of -the 
proceeding for’ fixation of standard rent— 
either at the trial stage or -the appeal 
stage—from: accepting.’ an -agreement 
arrived at between the parties: that a par- 
ticular rent is'a-fair’ and proper settle- 
mént of the dispute. There is nothing un- 
lawful if,a decree is passed.by the Court 
upon considering that such `a settlement 
is a just settlement. Distinguishing a: con- 
sent order in the matter ' of fixation ‘of 
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standard rent from an agreement em- 
bodied in a lease as to the contractual 
rent, it has been observed by. the High 
Court of Bombay that while an agree- 
ment which: is 2mbodied -in-a lease is 
purely and simply an agreement as to 
rent, the agreement embodied in a con- 
sent decree is the decision of the Court 
as to standard rent. Such a decision or 
judgment of the Court estops the tenant 
from contending in a subsequent applica- 
tion under the Act that the standard rent 
to which he had previously agreed was 
not the fair rent. It has also been observ- 
ed that there is nothing in the Act which 
prevents a tenant from abandoning the 
dispute at any stage of the proceeding 
and. agreeing that the rent proposed by 
the landlord should be decided to’ be the 
proper standard rent. . v 


9. Since, in my opinion, the con- 
sent order made between the parties in 
the earlier proceedings is not a ‘nullity, it 
operates as res judicata in the light of the 
principles laid -down by the High Court 
of Bombay in the aforesaid case by. which 
I am'bound. The first contention ‘raised 
by Mr. Gandhi, therefore, fails and is 
rejected. z ge ei 
x > ara ' xX > ae x 

| Application dismissed. 
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and another, Appellants v. Pravin Man- 
galdas and others, Respondents.. =. 
. First Appeal No. 139 of 1970; D/- 
15~2-1974.* i 


(A) Motor Vehicles Act (1939), Sec- 
tion 110-B — Award of compensation — 
Assessment of loss of annual dépendency 
benefit —- Adoption of multiplier method. 

-- The courts should ordinarily ‘adopt 
method of multiplier for purposes of as- 
sessing compensation for the loss of an- 
nual. dependency benefit. The wealth of 
experience of Judges and counsels would 
be a sure and useful guide for selection 
of a proper multiplier so as to assess.com- 
pensation under the aforesaid head of 
loss of annual dependency benefit. The 
court: while assessing compensation for 
the loss of annual dependency benefit 
does not. try to procure an annuity for the 
benefit of the dependants. What the court 
is called upon to do in such cases is to 
provide compensation which is propor- 
tional to the injury resulting from the 


*(Against decision of M. R, Gehani,; Mem- 
ber, Motor Accidents Claims Tribunal, 
_'Baroda\in Motor Vehicle Claim No. -18 
jf 1968.) - a a: 
CS/ES/A945/75/RSKs < u.. 
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death, By employing multiplier, the 
courts assess a limp sum compensation 
for all the dependants depending on the 
deceased. The question as to how com- 
pensation is to: be apportioned between 
the different claimants, cannot have,-any 
bearing on the question as to what should 
be the proper multiplier in a given case. 


(1971).12 Guj LR 783, Approved. (Para 5). 
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(1971) 12 Guj LR 783 = 1971 ACJ 458 

| 4, 5, 6 
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S. B. Vakil, for Appellants; K. R. 
o for Akshay H. Mehta, for Respon- 
ents. i . ! 


MEHTA, J.:-—- This is an appeal by 
the owner and insurer of a truck bearing 
registration No. GTB-5043, who were held 
liable for the damages in sum of Rupees 
30,000 under the- Fatal Accidents Claims 
Act by the Tribunal of Baroda, which 
passed the award of compensation on 
July 23, 1969 in favour of respondents 
Nos. 2 and 3, being, respectively; widow 
and -daughter of the deceased Mangaldas 
Vanmalidas,. whose life came to an ab- 
rupt end on April 14, 1968-as a result of 
the head-on collision between the afore- 
said truck and the. truck bearing regis- 
tration No. GTG-244, in which, the de- 
ceased was travelling, as ‘it. belonged to 
his son-respnodent No, 1 herein. The Tri- 
bunal found the driver of. the truck No. 


GTB-5043 rash and negligent in driving, 


his vehicle as he tried. to overtake.. near 
a curve adjoining to Kumetha bus stand, 
a State Transport bus which was. going 
from Pavagadh to Baroda and while, do- 
ing so, it collided head-on with the truck 
No. :GTG-244, which was coming from 
the opposite direction on Baroda-Kalol 
road running from west to east having 
asphalt carpet of 24 feet width with 
metal shoulders of 4 feet width.on each 
side. The Tribunal held the appellant, No. 
1 vicariously liable -for the tortious. act 
of her servant. The. Tribunal -valued the 
annual dependency‘of the’ widow, the 
respondent No. 2 for Rs. 3,120 and follow- 
ing the method of calculation laid down 
by this court in Bai. Nanda v. . Patel 
Shivabhai .Shankerbhai, (1966) 7 Gui LR 
662, the Tribunal, having regard to the 
age of the deceased of 42 years, who was 
serving as a Deputy Superintendent in 
the Central Excise Department, drawing 
a salary of Rs: 650 pet -month: in, - the 
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grade of Rs. 320-575, was of opinion that, 
since the deceased would have’ provided 
dependency for 12 years -upto his age of 
retirement, the amount of compensation 
should be assessed at Rs: 37,440, which 
he reduced by 33 per cent. for a number 
of imponderables and after the adjust- 
ment awarded that the amount of Rupees 
24.960 would. be the fair and just com- 
pensation, The Tribunal added Rs. 5,000 
as the amount which the:-deceased would 
have spent for the maintenance of his 
dependants for a period of five years after 
his retirement on the above ‘basis, as he 
would have been entitled to pension of 
Rs. 300 per month... The. Tribunal also 
found that as respondent No. 3 was the 
daughter of 17 years of age; her depen- 
dency would complete at the age of 18 
years and her unit out of the allowances 
by the deceased for the family would be 
1/5th of the annual income of the de- 
ceased, which the deceased ‘would have 
spent after her. Respondent: No. 2 being 
the widow would be entitled to Rupees 
29,960 and the daughter-respondent No.. 
3 would he entitled to Rs. 1,560. The Tri- 
bunal, however, by its operative part of 
the order- held that respondent No. 2 
would be entitled to Rs. 28,960 and res- 
pondent No. 3—the. daughter .would be 
entitled. to Rs. 1,040. It is this order of 
the. Tribunal which is the subject-matter 
of this appeal before us. 


' 2. At the time of’ hearing of this 
appeal, Mr. S. B. Vakil, the learned Ad- 
vocate, appearing on behalf of the appel- 
lants, assailed this order, of the Tribunal 
on two grounds, namely,:(1)'the Tribunal 
was in error in holding that the aforesaid 
Mangaldas Vanmalidas died as a result 
of the rash and negligent driving of the 
truck bearing No. GTB-5043 by -respon- 
dent No. 4 herein; who was the driver of 
that truck; and (2) in any case, the 
amount of Rs. 30,000 awarded by the Tri- 
bunal as compensation- was unreasonably 
excessive as the Tribunal did not follow 
the correct legal principles for assessing 


_the same.. - 


3. . None. of the above contentions 
has impressed us. favourably. As far as 
the: first contention is concerned, we do 
not think that the Tribunal was in error 
in any_respect in holding, as it did, that 
Mangaldas .Vanmalidas died as a result 
of. the tortious act of respondent. No. 4. 
The facts as-disclosed.in the evidence are 
sò, eloquent that there is no justification 
for us to. interfere with the finding of the 
Tribunal. It has been established from 
the Panchnama, Ex. 43, placed on the re- 
cord.of the Tribunal that ,Baroda-Kalol 
road runs from west to east. The. truck 
bearing No. GTG-244 and the truck bear- 
ing. No.. GTB-5043 were found lying. fac- 
ing eachother on -the metal shoulder of 
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the northern side of the road. It has been 
established in the evidence that the de- 
ceased Mangaldas was travelling in truck 
No, GTG-244, which belonged to his son- 
respondent No. 1 herein and the same was 
going from Baroda to Kalol. It has been 
also established that the road has an as- 
phalt carpet of 24 feet width and a metal 
Shoulder of 4 feet width on each side 
thereof At the time of the accident, a 
passenger bus belonging to the Gujarat 
State Road Transport Corporation was 
coming from the opposite direction from 
Pavagadh and was going towards Baroda. 
The point of accident. was near Kumetha 
bus stand and there is a curve at a dist- 
ance of about one furlong from the place 
of accident. The truck in which the de- 
ceased was travelling crossed the passen- 
ger bus which was followed by the truck 
bearing No. GTIB-5043 which belonged to 
appellant No. 1 and was driven by res- 
pondent No. 4 herein. The truck No. 
GTG-244 had practically crossed 3/4th 
part of the passenger bus and at that 
time though the curve was just at a dis- 
tance .of one furlong only it has been 
established in the evidence, that the truck 
No. GTB-5043 tried to overtake the pas- 
senger bus from behind, though no clear- 
ance was given by the driver of the pas- 
senger bus and while trying to. overtake 
the passenger bus, it collided head-on 
with the truck No, GTG-244 and after 
the collision it went on the extreme right 
side of the direction for about 35 feet and 
stopped after going over to the metal 
shoulder of the road. It was fairly con- 
ceded by Mr. Vakil that in the circum- 
stances, it was incumbent upon the dri- 
ver of the truck bearing No, GTG-5043 
to explain why it was necessary to leave 
his left lane which, was the correct traffic 
side and went in the wrong lane and, 
therefore, collided with the truck No. 
GTG-244. The explanation of respondent 
No. 4-the driver of the truck no. GTB- 
5043 was that as. his. right-hand side 
wheel had burst, he- lost control over the 
vehicle which he was driving and, there- 
fore, went on the right-side and met with 
the collision. The evidence of the driver 
and the conductor of the passenger bus 
of the Gujarat State Road. Transport Cor- 
poration does not bear out the version of 


respondent No. 4-the driver of the truck. 


bearing No. GTB-5043, because, as the 
Tribunal has rightly held, the driver and 
the conductor of the passenger bus going 
ahead would have certainly heard the 
thundering sound of the bursting of the 
tyre. Mr. Vakil, however, pointedly drew 
our attention to the fact recorded in the 
Panchnama that the tyre. of the right- 
hand wheel of the truck bearing No. 
GTIB-5043 was found deflated as there 
Was no air in it, However, the absence of 
the important fact, which would ‘have 
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tyre had really burst, which might have 
resulted in the loss of control by the dri- 
ver of the vehicle concerned, namely, the 
tyre or the tube being torn, indicates 
clearly that the version of respondent No. 
4 the driver of the truck bearing ‘No. 
GTIB-5043 was not a truthful version. The 
extent of damage to the truck bearing 
No. GTG-24 clearly indicates the speed 
of the truck bearing No. GTIB-5043. The 
extensive damage on the bonnet, engine 
and on the front side of the truck No. 
GTG-244 does not leave us in doubt that 
the opposite truck bearing No. GTB-5043 
was coming with an excessive speed.. The 
absence of the wheel marks, if the breaks 
had been applied, also indicates that the 
driver of the truck bearing No. GTIB-5043 
was not driving his vehicle in a manner 
So as to have a complete control over the 
vehicle. We do not think that the version 
of respondent No. 4 that as the tyre of 
his right-hand side wheel burst he lost 
control and, therefore, his vehicle skid- 
ded on the right-hand side of the road 
and, therefore, collided with the truck 
bearing No. GTG-244, can be upheld by 
us, If it had skidded on account of the 
bursting of the tyre, as it has been sought 
to be explained by respondent No. 4, we 
do not think that after the collision it 
could go to a distance of about 30 to 35 
feet on the extreme right of the road in 
the northern direction and stop after 
reaching the extreme edge of the asphalt 
carpetting of the road. Having regard to 
the. position of the respective vehicles, 
the extensive damage’ the truck bearing 
No. GTG-244 had, and the wrong version 
of the incident, it is clearly established, 
as has been rightly held by the Tribunal, 
that the respondent No. 4 was rash and 
negligent in driving the truck, as a result 
of which it collided with the truck bear- 
ing No. GTG-244, resulting in the loss of 
the life of not only of Mangaldas Van- 
malidas but also the driver of the said 
truck, one labourer Jahanuddin and a 
girl, who were travelling in the said vehi- 
cle. We do not think ‘that the first con- 
tention of Mr. Vakil is sustainable. 


' 4. - Mr. Vaki, however, strenuous- 
ly. assailed the assessment of the com- 
pensation by the Tribunal. It should be 
noted that the Tribunal has followed the 
method laid down by this High Court in 
the case of ((1966) 7 Guj LR 662) (supra) 
for purposes of assessment of the com- 
pensation under the Fatal Accidents 
Claims Act. However, this method has 
not been approved fully by this court in 
the later decision of the Division Bench 
consisting of Mr. Justice J. B. Mehta and 
Mr. Justice D. A, Desai in M/s. Hirji Virji 
Transport v: Basiranbibi, (1971) 12 Gui 
LR 783. In the- later decision the Division 


A.B. 
found its place in the Panchnama, if the ` 
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Bench has for purposes of assessing com- 
pensation on account of annual depen- 
dency suggested a simpler method of 
multiplying the amount of annual depen- 
dency with a suitable multiplier and as- 
sessing the compensation on that count. 
It is the simpler method which has been 
strenuously assailed by-Mr. Vakil as not 
a scientific method for assessing compen- 
sation. In his broad submission, this me- 
thod is a very crude method of assessing 
compensation, as it ignores the relevant 
principles and proceeds on the premises 
which are no principles at all for pur- 

ses of assessing compensation for the 
loss of annual dependency. In submission 
of Mr. Vakil, the adoption of a common 
multiplier to be applied to the aggregate 
value of the annual dependency. benefit 
of all the claimants and also for the pur- 
poses of performing the function of tak- 
ing care of capitalising recurring annual 
benefits and the deductions required to 
be made on account of uncertainties and 
imponderables as well as the deductions 
on account of likely benefits such as ac- 
celerations of interest in the estate of the 
deceased, cannot be supported. According 
to Mr. Vakil, all the claimants may not 
be necessarily claiming dependency bene- 
fit as some claimants may claim interest 
in the estate while others may claim 
under both the heads. Even among the 
claimants entitled to claim under both 
the heads, the praportion in which the 
claim made may be different under dif- 
ferent heads, The multiplier, according to 
Mr. Vakil, therefore, cannot perform the 
function of either assessing the value of 
likely benefits to the claimants from the 
death or the manner in which such bene- 
fit would affect the quantum of compen- 
sation, In any case, according to Mr. 
Vakil, the multiplier to be anplied to the 
annual dependency benefit can never be 
either equal to or higher than the pro- 
bable duration of expected dependency 
benefit or the remaining part of the like- 
ly span of the life of deceased. 


5. We have heard Mr. Vakil at 
length and gone through the decision of 
this High Court in M/s. Hirji Virji Trans- 
port’s case (1971) 12 Guj LR 783) (supra) 
and the other authorities on which that 
ease has relied. In C. K. Subramonia Iyer 
v. T. Kunhikuttan Nair, AIR 1970 SC 
376, the Supreme Court has laid, down 
what are the relevant principles govern- 
ing the assessment of damages under Sec- 
tions 1-A and 2 of the Fatal Accidents 
Act. The court was there concerned with 
the assessment of damages arising as a 
result of the fatal accident to a boy of 
eight years in a motor accident, After 
considering the relevant principles laid 
down by the House of Lords for assess- 
ment of compensation, under Fatal Accel- 
dents Act, known as “Lord Campbell's 

1975 Guj./10 VUI G—22 


Chandrakanta v, Pravin Mangaldas (Mehta J.) 


(Pre. 4-5] Guj. 145 


Act” and also under the English Law Re- 
form (Miscellaneous Provisions) Act, 
1934, the Court laid down as under in 
Pe Tapa 14 of its judgment at page 
380 :— 


_ “The. law on the point arising for de- 
cision may be summed up thus: Compul- 
Sory damages under Section 1-A of the 
Act for wrongful death must be limited 
strictly to the pecuniary loss to the bene- 
ficiaries and that under Section 2, the- 
measure of damages is the economic loss 
sustained. by the estate. There can be no 
exact uniform rule for measuring the 
value of the human life and the measure 
of damages cannot be arrived at by pre- 
cise mathematical calculations but the 
amount recoverable depends on the parti- 
cular facts and circumstances of each 
case. The life expectancy of the deceased 
or of- the beneficiaries whichever is 


Shorter is an important factor. Since the 


elements which: go to make up the value 
of the life of the deceased to the desig- 
nated beneficiaries are necessarily per- 
sonal to each case, in the very nature of 
things, there can be no exact or uniform 
rule for measuring the value of human 
life. In assessing damages, the court must 
exclude all. considerations of matter 
which rest in speculation or fancy though 
conjecture to some extent is inevitable. 
As a general rule parents are entitled to 
recover the present cash value of the 
prospective service of the deceased minor 
child.‘In addition they may receive com- 
pensation for loss of pecuniary benefits 
reasonably to be expected after the child 
attains majority. In the matter of ascer- 
fainment of damages, the appellate court 
should be slow in disturbing the findings 
reached by the courts below, if they 
have taken all the relevant facts into con- 
sideration.” 


In Gobald Motor Service Ltd. v. R. M. K. 
Veluswami, AIR 1962 SC 1, the Court 
was concerned with the claim of compen- 
sation arising as a result of fatal accident 
to a passenger travelling in a bus, which 
was involved in that accident. The Sup- 
reme Court referred to the decision of 
the House of Lords in Nance v. British 
Columbia Electric Rly. Co. Ltd., 1951 AC 
601, and reiterated the mode of estimat- 
ing damages under the head of annual 
dependency as laid down . by Viscount 
Simon in the said case. Mr. Justice Subba 
Rao {as he then was) speaking for the 
court observed as under:— 


"Viscount Simon then proceeded to 
lay down the mode of estimating the 
damages under the first head. According. 
to him, at first the deceased man’s expec- 
tation of life has to be estimated having 
regard to his age, bodily health and the 
possibility of premature determination of 
his life by later accidents; secondly, the 
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amount required for the future provision: 
of his wife shall be estimated having re- 
gard to the amounts he used to spend on 
Ler during his lifetime, and other circum- 
stances; thirdly, the estimated annual 
sum is multiplied by the number of years 
ci the man’s estimated span of life, and 
the said amount must be discounted so as 
te arrive at the equivalent in the form of 
a lump sum payable on his death; fourth- 
ly, further deductions must be made for 
the benefit accruing to the widow from 
the acceleration of her interest in his 
estate: and fifthly, further amounts 
have to be deducted for the possibility of 
the wife dying earlier if the husband had 
lived the full span of life; and it -should 
also be taken into account that there is 
the possibility of the widow remarrying 
much to the improvement of her financial 
position. It would be seen from the said 
mode of estimation that many imponder- 
ables enter into the calculation. There- 
fore, the actual extent of the pecuniary 
loss to the respondents may depend upon 
data which cannot. be ascertained accu- 
rately, but must necessarily be an esti- 
mate or even partly a conjecture. Shortly 
stated the general principle is that the 
peciiniary loss can be ascertained only by 
balancing on the one hand the loss to the 
claimants of the future pecuniary benefit 
and on the other any pecuniary advant- 
ege which from whatever source comes to 
them by reason of the death that is, the 
balance of loss and gain to a dependant 
by the death must be ascertained.” 


The Court thereafter referred to the se- 
cond head of the claim under Section 2 
of the Fatal Accidents Act for compensa- 
tion for the loss of the benefit of the 
estate. Mr. Justice Subba Rao proceeded 
to observe as under:— 


GTS While under Section 1, damages’ 
are recoverable for the benefit of the per- 
sons mentioned therein, under Section 2 
compensation goes to the benefit of the 
estate; whereas under Section-.1 damages 
are payable in respect of loss sustained 
by the persons mentioned therein, under 
Section 2, damages can be claimed inter 
alia for loss of expectation of life. 
Though in some cases parties that are en- 
titled to compensation under both the 
sections may happen to be the same per- 
sons, they need not necessarily be so; 
persons entitled to benefit under Section 
1 may be different from those claiming 
under Section. 2, Prima facie as the two 
claims are to be based upon different 
causes of action, the claimants, whether 
the same or different, would be entitled 
to recover compensation separately under 
both the heads. But a difficulty may arise 
where the party claiming compensation 
under both the. heads is the same and the 


claims under the heads synchronize: in 
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respect of a particular sub-head or in res- 
pect of the entire head. In that situation, 
the question is whether a party would be 
entitled to recover 


graph 12 as under:— 


“The law on this branch of the sub- 
ject may be briefly stated thus. The 
rights of action under Sections 1 and 2 of 
the Act are quite distinct and indepen- 
dent, If a person taking benefit. under 
both the sections is the same, he cannot 
be permitted to recover twice over for 
the same loss. In awarding damages, 
under both the heads, there shall not be 
duplication of the same claim, that is, if 
any part of the compensation represent- 
ing the loss to the estate goes into the cal- 
culation of the- personal loss under Sec- 
tion 1 of the Act, that portion shall be 
excluded in giving compensation under 
Section 2 and vice versa.” 


It is in this context, therefore, that the 


_ Division Bench of this High Court faced 


the question of assessing compensation in 

sS. Hirji Virji Transvort’s case (supra) 
where the claimants before the Court 
were the same under both the heads. The 
Division Bench, therefore posed the 
question before: it that how in such cases 
compensation should be assessed, As the 
claimants under both the heads were the 
same, which would be in most of the 
cases in the claims arising out of motor 
accidents, the Division Bench considered 
the question as to what should be the 
appropriate multiplier for determin‘ng 
the amount of compensation. The Divi- 
sion Bench after referring to the. decision 


- Of the House of Lords in Taylor v. 


O’Connor, (1970) 1 All ER 365 and follow- 
ing the decision of the Supreme Court in 
C. K. Subramonia Iyer’s case, AJR 1970 
SC 376 (supra) laid down as under at 
page 788:— 


In the present case. there is no dis- 
pute that the sums claimed are to be 
awarded only to these four respondents, 
widow and minors for the entire loss, 
both to the dependants and to the estate. 
The total amount will have, therefore, to 
be properly capitalised, That is why in 
such a case no need may arise for any 
separate calculation in respect of minor 
dependants as per the method we have 
adopted in (1966) 7 Guj LR 662 (Bai 
Nanda’s case). In fact even in (1966) 7 
Guj LR 662 at p. 691, because same per- 
sons were claimants under both the 
heads, we have ploughed back the sav- 
ings which would be made to the estate 
after the amount ceased to be payable to 
the minor dependants on their attaining 
majority. There is also an assumption 
made in that decision that on the minors 
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attaining majority the dependency would 
completely cease, which may not be true 
in. all cases, as the dependency might 
continue even after attaining majority 
and where the dependants’ education and 
other expenses would have to be taken 


into account. In all these three decisions . 


of the Supreme Court, the two famous 
English decisions which are taken as 


guide lines and which.are held to reite-- 


rate the same rule are those of Lord 
Wright in Davies v. Powell Duffryn As- 
sociated Colleries Ltd., 1942 AC 601 at 
page 616 and of Viscount Simon. in 
Nance v. British Columbia Electric Rail- 
way Company Ltd., 1951 AC 601 at page 
614. These cases lay down the method of 
assessing the loss to the dependents 
under the first head. Under Lord 
Wright’s formula which is usually applied 
the loss is ascertained by first arriving 
at the estimate of the annual depen- 
dency amount from the income of the de- 
ceased after deducting the amount which 
he would have spent on himself. The 
damage on this head of loss to the depen- 
dants is arrived at by awarding a lump 


sum amount which is calculated by ap- ~ 


plying a proper multiplier to the amount 
of one year’s dependency. This multiplier 
is known as year’s purchase factor. Even 
though Lord Wright contemplated the 
conversion of this annual dependency 
figure into a lump sum by taking a num- 
ber of year’s purchase, he also provided 
in terms for- a subsequent reduction to 
allow for all the various uncertainties 
and matters of speculation and doubt. In 
practice, however, when this year’s pur- 
chase method is adopted the Courts have 
usually adopted such a multiplier by way 


of a number of year’s purchase as would 


be deemed to take into account all the 
doubts and uncertainties which would go 
to reduce the sum to be awarded. What 
this multiplier must be in any individual 
case would of course depend on the par- 
ticular circumstances of the case because 
one has to take into account the probable 
duration of the life of the deceased, dura- 
tion of the life of the widow and their 
dependants who might prematurely die, 
the possibility of -widow’s remarriage, 
acceleration of interest in the estate, pos- 
sibilities of in earning on the one 
hand as well as disablement or unem- 
ployment on the other. All other possi- 
bilities and chances are taken into ac- 
count and in practice Lord Wright’s me- 
thod is applied by fixing a basic sum of 
annual dependency and multiplying it by 
an appropriate multiplier......... There- 
fore, even though Viscount Simon in 
Nance’s case, contemplates multiplication 
of the amount of dependency by the 
figure of expectation of life, one arrives 
at the same result, if proper discounting 
is done to arrive at the lump sum equi- 
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valent of this dependency benefit which 
is spread over the expected period of 
life.- That is why their Lordships held in 
Delhi Corporation case (AIR 1966 SC 
1750) that Viscount Simon reiterated the 
game principle as evolved by Lord Wright 
in Davies’s case. In actual practice the 
methad of applying year’s ‘purchase to 
the annual dependency figure is found to 
be simpler by experienced Judges in such 
ordinary cases which do not involve com- 
plicated question by way of special fac- 
tors where expert evidence might be ne- 
cessary to make a proper arithmetical 
calculation with the help of actuarial 
tables in this connection. That is why 
their Lordships in terms held in the later 
decision of Iyer’s case (AIR 1970 SC 376) 
that a number of years’ purchase is left 
fluid and the number 12 to 15 has been 
quite the common multiple in the case of 
It is this broad principle laid down by 
the Division Bench of this High Court, 
which has been, subjected to a severe 
criticism by. Mr. Vakil. It was his griev- 
ance that for purposes of assessing com- 
pensation under both the heads, the 
Court cannot adopt a common multiplier. 
We are of the opinion that this academi 
question need not be answered in this 
case, nor the question arises in the facts 
of the case- with which the Division 
Bench was concerned in M/s. Hirii Virii 
Transport’s case (supra). It is in the facts 
of each case that we have to determine 
what would be the just and fair compen- 
Sation under both the heads or any one 
of them. The Division Bench in M/s. 
Hirji Virji Transport’s case ` (supra) has 
also made it clear that the question what 
should be the multiplier, must in every 
individual case be answered with refer- 
ence to the particular ‘circumstances of 
that case. It is no doubt true that this 
year’s purchase method which is com- 
monly known as ‘multiplier method” is 
to be adopted for purposes of assessing 
the annual dependency. The grievance of 
Mr. Vakil that the adoption of a common 
multiplier is not a scientific method and 
what the court has to bear in mind while 
assessing compensation for loss of annual 
dependency benefit is to ascertain the 
present value of the future annual pay- 
ment and in submission of Mr. Vakil this 
would be precisely ascertained by refer- 
ence to the actuarial tables finding out 
the present value of the future annuities. 
The contention of Mr. Vakil that the 
adoption of a common multiplier is not 
a scientific and precise method, has been 
answered very effectively by all the Law 
Lords in (1970) 1 All ER 365 (supra). Lord 
Reid in his speech observed as under:— 


"Damages to make good the loss of 
dependency over a period of years must 
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be awarded as a lump sum, and that sum 
is generally calculated by applying 
multiplier to the amount of one year's 
dependency. That is a perfectly good 
method in the ordinary case, but it con- 
ceals the fact that there are two quite 
separate matters involved—the present 
value of the series of future payments, 
and the discounting of that present value 
to allow for the fact that, for one reason 
or another, the ‘person receiving the 
damages might never have enjoyed the 
whole of the benefit of the dependency. 
It is quite unnecessary in the ordinary 
case to deal with these matters separate- 
ly. Judges and counsel have a wealth of 
experience which is an adequate guide to 
the selection of the multiplier and any 
expert evidence is rightly. discouraged. 
But, in a case where the facts are special, 
I think that these matters -must have 
separate consideration if even rough jus- 
tice is to be done, and expert evidence 
may be valuable or even almost essen- 
tial. The special factor in the present 
ease is the incidence of income tax and, 
it may be, surtax. The prudent person 
receiving a lump sum to make good his 
loss over a period is expected to invest 
it and to use it up pradually. If the 
period is a long one, the multiplier will 
be much smaller than the number of 
years even where the contingencies which 
are allowed for are of small account. The 
reason is that, while and in so far as the 
lump sum of damages is still unspent, it 
will be earning interest and the damages 
and interest together will be adequate to 
last out for the period. But no account. is 
taken of the fact that that-interest will 
be subject to tax as unearned income. In 
the ordinary case, the rate of tax pay- 
able by the recipient of damages will be 
small, and to take tax into account would 
have a negligible effect on the final sum 
awarded.” 


Tord Guest in his speech observed a8 
under:— 


“The next question is' what has been 
conveniently described as ‘the multiplier’ 


which will convert the loss of support. 


into a-lump sum of damages. The Judge 
applied a multiplier of 12-to the figure 
of £ 3,750, resulting in a total of 
£ 45,000 under this head. It has been sug- 
gested that a more precise method of 
arriving at the extent of the loss would 
be to obtain actuarial figures as to what 
sum would be required, based on the res~ 
pondent’s expectancy of life, to purchase 
an annuity of the extent of the loss. This 
method has been disapproved in the past 
and never adopted except as a very 

rough guide. Its adoption would depend 
on current rates of interest and would not 
allow for inflation. If it were adopted it 
would have to be discounted in respect 
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that it provides certainty and does not 
allow for contingencies, I would not be 
in favour of its adoption for this or any 
similar type of case. This method paula 


require actuarial evidence which would. 


increase the length and expense of trials 


Ge mE have to be considered by 


“I return then to the ‘multiplier’. The 


- aim of this exercise is to provide a figure 


which is proportional to to the injury re- 
sulting from the death. It is not to pro- 
vide such a sum as would, at current 


rates of interest, leave the widow with . 


the income she has lost. This would put 
her into a better position than she would 
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and would unduly complicate matters - 


have been apart from the death because - 


at the end of the day she would still have 
the capital sum left. It is anticipated that 
the capital will be gradually reduced over 
the years to provide for her support. In 
my opinion, the multiplier is intended to 
provide in a rough measure adequate 
compensation for the loss sustained. No 
precise method can be expected. It is well 


hallowed in practice, and depends in 


some measure on the expertise of Judges 
accustomed to try these cases........: 
Lord Morris of Borth-Y-Gest in his 
speech observed as under:— 


‘The learned Judge was disposed in 
the present case to take ten as the multi- 
plier. He varied it to 12 because he con- 
sidered that the present era is not one of 


stable money values, I would not regard. 


that as a valid reason. Nor would I think 
that ten need be considered as umreason- 
ably low in the present case. Learned 
Judges have a range of experience in 
these matters, and in a realm where 
there are many imponderables and where 
mathematical accuracy is not possible, the 
recognised methods of approach have 
proved rational and workable. In. fixing 
a multiplier Judges do the best they can 
to make fair allowance for all the uncer- 
tainties and possibilities to which I have 
earlier referred. It may well be that in 
cases where high figures are involved, 
courts could derive assistance from skill- 


ed evidence concerning ways in which a. 


sum of money could be used and manag- 
ed to the best advantage, Such evidence 
should, however, only afford a check or 
a guide, It could not resolve those matters 
which in the nature of things must be 
uncertain or decide those issues to which 
the art of judgment must be directed.” 
Lord Pearson in his speech observed as 
under:— - ' 


“In my opinion, the Judge was fully 
justified in following the normal practice. 
It is desirable for the sake of uniformity, 
and certainly that the same general me- 
thod should be employed for assessing 
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damages in fatal accident cases whenever. 
it is reasonably possible to do so, adjust- 
ments being made for special features In 
particular cases. It is useful, especially 
where large sums are involved to bring in 
calculations by other methods as ancillary 
aids for the purpose of checking the ap- 
propriateness of the amount of damages 
which has been arrived at by employing 
the normal method with or without ad- 
justments. But I do not think that actu- 
arial tables or actuarial evidence should 
be used as the primary basis of assess- 
ment, There are too many variables and 
there are too many conjectural decisions 
to be made before selecting the tables to 
be used. There would be a false appear- 
ance of accuracy and precision in a 
sphere where conjectural estimates have 
to play a large part. The experience of 
practitioners and Judges in applying the 
normal method is the best primary basis 
for making assessments.” 


We are in respectful agreement with the 
Division Bench of this High Court when 
it laid down in M/s. Hirii Virji Trans- 
port’s case (supra) that the courts should 
ordinarily adopt this method of multi- 
plier for purposes of assessing compensa- 
tion for the loss of annual dependency 
benefit, As has been said by Lord Reid, 
the wealth of experience of Judges and 
counsel would be a sure and useful 
guide for selection of a proper multiplier 


so as to assess compensation under the- 


aforesaid head of loss of annual depend- 
ency benefit. The entire attack of Mr. 


Vakil against adoption of multiplier me- - 


thed for purposes of ass damages 
is, in our opinion, not well founded. The 
court while assessing compensation for 
the loss of annual dependency benefit 
does not try to procure an annuity for 
the benefit of the dependants. What the 
court is called upon to do in such cases 18 
to provide compensation which is propor- 
tional to the injury resulting from the 
death. As has been observed in (1970) 1 
All ER 365 (supra) that procuring the 
present annuity for the loss of the annual 
dependency benefit would put the depen- 
dants in a better position. That is not ex- 
pected to be done by courts while assess- 
ing compensation. It is anticipated that 
the capitalisation of years purchase 


which has been made and the capital 
which has been provided consequently, 
would gradually decrease in providing 


the annual benefit. How the capital also 
is decreased and at the end of the period 
would be exhausted while paying the de- 
pendants the annual benefits, has been 
illustrated by Lord Pearson in his speech 
in (1970) 1 All ER 365 which reads as 
under: 


. The fund of damages is not expect- 
ed to be preserved intact. It is expected 
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to be used up gradually over the relevant 
period—15 or 18 years in this case—so as 
to be exhausted by the end of the period. 
Therefore, what the respondent receives 
annually—£ 3,750 in this case-~-is maie 
up partly for income and partly’ of capi- 
tal. As the fund is used up, the income 
becomes less and less and the amounts 
withdrawn from the capital of the fund 
become greater and greater, because the 
total sum to be provided in each year— 
the £ 3,750-— is assumed (subject to what 
is said below) to remain constant 
throughout the relevant period.” 


The next grievance of Mr. Vakil is that 
the adoption of multiplier. would not re- 
sult in proper amount of compensation 
for different claimants, as they may have 
different proportions of claims under 
same head and also there may ‘be dif- 
ferent claimants under different heads. 
We have not been able to appreciate how 


- this contention can have a bearing on the 


larger question of the adoption of multi- 
plier. By employing multiplier, the courts 
assess a lump sum compensation for all 
the dependants depending on the deceas- 
ed. The question as to how compensation 
is to be apportioned between the dif- 
ferent claimants, cannot have in our opin- 
ion, any bearing on the question as to 
what should be the proper multiplier in 
a piven case. The consideration of the 
factor of acceleration of interest is rele- 
vant when we consider -the. question of 
benefit to the estate. In the present case, 
as the claimants under both the heads are 
the same and as they have not claimed 
any separate amount by way of compen- 
sation for the loss of benefit to the estate, 
we do not think that this contention of 
Mr. Vakil should be considered in the 
present appeal before us. 


6. In that view of the matter, 
therefore, we will now proceed to consi- 
der what should be the fair and just 
amount of compensation for the loss of 
annual dependency benefit. As far as the 
amount of annual dependency ` benefit is 
concerned, Mr. Vakil has not made an 

grievance and has stated that the annu 

dependency benefit would be to the ex- 
tent of Rs. 3,120 as worked: out by the 
Tribunal. Now if we adopt- the method 
known as, “year’s purchase method” or 
“multiplier method”; having regard to the 
age of the deceased, which was 42 years, 
and also having regard to the age of the 
widow, which was 40-years, and to the 
likely span of life of 60 years, we are of 
opinion that, if we adopt a multiplier of 
ten, it would give us a correct idea of the 
fair and just amount of compensation +o 
be awarded for the loss of annual depen- 
dency benefit. The annual dependency 
benefit of the widow has been evaluated 
by the Tribunal at Rs. 3,120, having re~ 
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gard to the annual income of the deceas- 
ed—Rs. 780 and providing. two units for 
the deceased and his widow each, and 
one unit for the daughter. The Tribunal 
has not awarded any sum to the major 
son who was earning his own livelihood 
and was not depending on the deceased. 
Having regard to the age of the. deceased 
as well as the age of the widow and also 
after deducting the: interest, which she 
may earn on the amount of Rs. 9,000, 
which she has received, even if the multi- 
plier is taken at ten, which would be 
mere on conservative side, she would be 
entitled to compensation of not less than 
Rs. 30,000. We do not think, therefore, 
~- that the compensation can be said to be 
excessive. It is no doubt true that the 
Tribunal has adopted the multiplier laid 
down by this High Court in Bai Nanda’s 
case (1966) 7 Guj LR 662 (supra). We 
have tried to satisfy ourselves by apply- 
ing the method suggested by the Division 
Bench of this High Court in M/s. Hirii 
Virji Transport’s case (1971) 12 Guj LR 
783 (supra) and we are satisfied that the 
amount of compensation, which has been 
awarded is reasonable, even if the prin- 
ciples laid down by the later decision— 
M/s. Hirji Virji Transport’s case—of this 
High Court are applied. f 
7. In that view of the matter, 
therefore, we do not think that there are 
any justifying reasons for us to interfere 
ith the award made by the Tribunal. 
The appeal should, therefore, fail and 
is dismissed with costs. é 
i i Appeal dismissed. 
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Shah Harichand Ratanchand, Appellant 
v. Virbbal and others, Respondents. 
Letters Patent Appeal No. 182- of 
1972, D/- 11-10-1973.* . ` - 


(A) Guardians and Wards Act (1890), 


Ss. 25 (1), 9 (1) and 4 (5) (a) — Jurisdic- 
tion — Application for custody of minor 
children by husband against wife — 
Should be filed in District Court having 
jurisdiction im place where minors ordi- 
narily reside. AER 1973 Guj 1, Affirmed. 

Section 25 (1) uses the expression 
‘the court? which has been defined in 
S. 4 (5) (a) to mean the District Court 
having jurisdiction to entertain an appli- 
cation under this Act for an order ap- 
pointing or declaring a person to be a 
guardian. Under S. @ (1) if the applica- 
tion is with respect fo the guardianship 


*(Against judgment of J. M. Sheth, J. 
reported in AIR 1973 Guj 1.) 
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of the person of the minor, it shall be 
made to the District Court having juris- 
diction in the place where the minor 
ordinarily resides. Thus the legislature 
has statutorily defined the court for pur- 
pose of S. 2% ¢t). Therefore, the legisla- 
ive test of the court which has jurisdic- 
tion in this matter is the court where the 
minor ardinarify resides and not the 
court where the father resides and with 
whom the minor must be deemed to have 
À in constructive custody. The ques- 
tion as to where the minor ordinarily 
resides is a question of fact. In the in- 


stant case since the minor children had 


been residing with their mother at place. 
A for two years before their father ap- 
plied for their custody, it is obvious that 
the: place of their ordinary residence is 
A and not the placé where the applicant 
father resides. AIR 1973 Guj 1, Affirmed. 
Case law discussed, (Paras 3, 4) 


(B) Guardians and Wards Act (1890), 
Ss. 25 (1), 9 and 4 (5) (a) — Jurisdiction 
— Court having no territorial jurisdiction 
passing order of custody of minor — Sec- 


4g, 


tion 21, Civil P. C. applies — Order not * 


liable to be set aside unless there has 
been failure of justice. (Civil P. C. (1908), 
S. 21), AIR 1973 Guj 1, Reversed; AIR 
1954 SC 340, Relied on. (Para 10) 
Cases Referred: Chronological Paras 
ATR 1973 SC 2090 = (1973) 3 SCR 918 

ya + 


: n li 

(1973) 2 All ER 81. 11 
(1970) 1 All ER 309 = (1970) 1 WLR 288 
i 11 


(1969) 1 All ER 262 = (1969) 1 WLR 208 


| | “i 
AIR 1954 SC 340 = (1955) 1 SCR 117 9A 
AIR 1951 Nag 179 = 1951 Nag LJ 86 8 
AIR 1937 Bom 158 = 39 Bom LR 103 

| 6, 8, 10 
AIR 1932 Bom 592 = 34 Bom LR 1293 6 
AIR 1921 Cal 309 = 25 Cal WN'178 (FB) 


| z © B 

(1909) 11 Bom LR 1137 = ILR 33 Bom 
121 

(1911) 38 Ind App 129 =. 13 Bom LR 520 

(1880) 7 Ind App 198 = ILR 3 AN 91 
(PC) 8 


N. R. Oza with S. B. Majumdar, for 
eae N. 
o. I. 


J. B. MEBTA, J.:— The appellant- 
plaintiff, father of the minor children, 
who had filed the application under Sec- 
tion 25 of the Guardians.and Wards Act, 
1890, hereinafter referred to as ‘the Act’, 
has filed this appeal as the learned Sin- 
gle Judge had set aside the trial Court's 
order on the ground that it had no juris- 
diction and he had further held that the 
provisions of Section 21 of ‘the Code 
could not be invoked in such cases, The 


H. Bhatt, for Respondent 
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appellant and respondent No. 1 were 


married on February 18, 1961, and were 


residing at Palanpur. There were three 
children of this marriage. The first son 
was born on July 22, 1963, the daughter 
was born on February 28, 1966 and the 
second son was born on May 15, 1968. It 
is the case of the appellant that respon- 
dent No. 1 wife ran away from the family 
house at Palanpur on October 31, 1967 to 
her father’s house in village Vaghel in 
the jurisdiction of the Mehsana District 
Court, The appellant therefore applied 
for restoration of custody of these three 
minors who were removed by respondent 
No. 1 wife to village Vaghel against the 
will of the appellant. This application 
was filed on January 6, 1970, before the 
District Court at Palanpur and in the 
same application the appellant’s father- 
in-law and mother-in-law were joined as 
respondents Nos. 2 and 3 on the ground 
that they were instigating and not allow- 
ing the appellant to see these children. 
The trial Court by the order, dated Sep- 
tember 3, 1971 held that it had jurisdic- 
tion as the minor children must be taken 
to be residing with the father who had 
the legal custody. He, therefore, ordered 
that the eldest son Ashok should be deli- 
vered to the custody. of the father while 
the other two children were allowed to 
be retained by the mother on the ground 
that consideration of welfare of the 
minors required that course to be adopt- 
ed. The appeal of the wife against that 
order having been allowed on the point 
of jurisdiction as aforesaid, the appellant- 
applicant has filed this Letters Patent 
Appeal. ~ $4 

2. The relevant Section 25 (1) 
provides as under:— 


“Tf a ward leaves or is removed from 
the custody of a guardian of his person, 
the Court, if it is of opinion that it will 
be for the welfare of the ward to return 
to the custody of his guardian may make 
an order for his return, and for the pur- 
pose of enforcing the order may cause 
the ward to be arrested and to be deli- 
vered into the custody of the guardian.” 


Section 25 (3) then provides that the 
residence of a ward against the will of 
his guardian with a person who is not his 
guardian does not of itself terminate the 
guardianship. The scheme of this provi- 
sion has been interpreted by their Lord- 
ships in Rozy v. Jacob, AIR 1973 SC 2090. 
At page 2098 their Lordships pointed out 
that Section 25 contemplates not only 
actual physical custody but also construc- 
tive custody of the guardian which term 
includes all categories of guardians. 
Section 25 is attracted only if a ward 
leaves or is removed from the custody of 
a guardian of his person and the Court 
is empowered to make an order for the 
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return of the ward to his guardian if it 
is of opinion that it will be for the wel- 
fare of the ward to return to the custody 
of his guardian. The Court is entrusted 
with a judicial discretion to order return 
of the ward to the custody of his guardi- 
an, if it forms an opinion that such re- 
turn is for the ward’s welfare. Their 
Lordships pointed out that the use of the 
words “ward” and “guardian” leaves 
little doubt that it is the guardian who, 
having the care of the person of his ward, 
can seek the assistance of the Court for 
the return of his ward to his custody. 
The object and purpose of the provision. 
being ex facie to ensure the welfare of 
the minor ward, which necessarily in- 
volves due protection of the right of his 
guardians to properly look after the ward's 
health, maintenance and ‘education, this 
section demands reasonably liberal inter- 
pretation so as to effectuate that object. 
Hyper-technicalities should not be allow- 
ed to deprive. the guardian of the neces- 
sary assistance from the Court in effec- 
tively discharging his duties and obliga- 
tions towards, his ward so as to promote 
the latter’s welfare. Their Lordships fur- 
ther pointed out that Section 19 (b) pro- 
vided that a guardian is not to be ap- 
pointed by the Court when the minor’s 
father is living and is not in the opinion 
of the Court unfit to be the guardian of 
the person of the minor. Therefore, then 
the only provision to which the father 
can have resort for his children’s cus- 
tody is Section 25. Therefore, the father’s 
application under Section 25 for the cus- 
tody of his children was held to be com- 
petent and their Lordships observed that 
the Court would have to consider all the 
questions on facts and law properly rais- 
ed before it relating to the children in 
question. Even under Section 25 the con- 
trolling consideration governing the cus- 
tody of the children was primarily the 
welfare of the minors concerned. The dis- 
cretion vested in the Court was, as was 
the case with all judicial discretions, to 
be exercised judiciously in the back- 
ground of all the relevant facts and cir- 
cumstances. Each case has to be decided 
on its own facts and other cases could 
hardly serve as binding precedents, the 
facts of two cases in that respect being 
seldom—if ever—identical. Their Lord- 
ships further pointed out that there was 
no dichotomy between the fitness of the 
father to be entrusted with the custody 
of his minor children and considerations 
of their welfare. The father’s fitness has 
to be considered, determined and weigh- 
ed predominantly in terms of the wel- 
fare of his minor children in the context 
of all the relevant circumstances, If the 
custody of the father cannot promote 
their welfare equally or better than the 


custody of the mother, then. he cannot 


a 
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claim indefeasible right to their custody 
under Section 25 merely because there 
was no defect in his personal character 
and he has attachment for his children— 
which every normal parent has. There- 
fore, their Lordships held that the 
father’s fitness could not override consi- 
derations of the welfare of the minor 
children, No doubt, the father has been 
presumed by the statute generally to be 
better fitted to look after the children— 
being normally the earning member and 
head of the family but- the Court had in 
each case to see primarily to the welfare 
-of the children in determining the ques- 
tion of their custody in the background 
of all the relevant facts having a bearing 
on their health, maintenance and educa- 
tion. This view was taken by their Lord- 
ships of the right of the father to be ap- 
pointed or declared as guardian and to 
be granted custody of the minor children 
under Section 25 read with Section 19 
in terms laying down that to the extent 
the decision were against this view as to 
the true interpretation of Section 25 of 
the Act they must be held to be wrongly 
decided. Mr. Oza, therefore, argued that 
if the father was the person entitled to 
make this application under Section 25 
and it was his only remedy when the 
ward was removed against his will, the 
Court which must give assistance must 
in that context be the Court where the 
father was residing and from whose cus- 
tody the minor was removed. 


3. Section 25 (1), however, has 
categorically used the exepression ‘the 
lCourt” which has been statutorily defin- 
ed in Section 4 (5) (a) to mean the Dis- 
trict Court having jurisdiction to enter- 
tain an application under ‘this Act for an 
order appointing or declaring a person 
to be a guardian. Under Section 9 (1) if 
the application is with respect to. the 
guardianship of the person of the minor, 
it shall be made to the ‘District Court 
having jurisdiction in the place where 
the minor ordinarily resides. Therefore, 
thes legislature has statutorily defined the 
Court for the purposes of Section 25 (1) 
as the District Court having jurisdiction 
in the place where the minor ordinarily 
resides. Therefore, the legislative test 
of the Court which has jurisdiction in this 
matter is the Court where the minor 
ordinarily resides and not the Court 
where the father resides and with whom 
the minor must be deemed to have been 
in constructive custody. If the application 
is made immediately after the remov. 
from the father’s custody, the place 
where the father resides would be the 
place where: the minor ordinarily resides 
and there would be no difficulty. Simi- 


larly, if there are two places where it 
could be held that the minor was ordi- 
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narily residing, the question would be 
one of convenience because the legisla- 
tive test would be fulfilled. The question 
however cannot be decided on presump- 
tive, legal or constructive custody but by 


an application of the statutory test of the -+ 
ordinary residence of the minor. is ~ 


This 
would surely be a question of facts to be 
resolved in each case by taking into con- 
sideration all the relevant circumstances. 


4. Therefore, the learned Single 
Judge was right in applying this statu- 
tory test by considering facts, of the pre- 
sent case where according to‘the learned 
Single Judge the minor must be deemed 
to be ordinarily residing at the new place 
in Vaghel with his mother which has be- 
come now the settled home of the minor 
children who were taken there by res- 
pondent No. 1 mother as early as on Oc- 
tober 31, 1967, almost more than two 
years before the date of the present ap- 
plication on January 6, 1970. | 


5. Mr. Oza vehemently argued 
that the statutory definition has. to be. 
applied with the necessary rider that 
there was nothing repugnant in the sub- 
ject or context as mentioned in the open- 
ing clause of Section 4. Mr. Oza was 
unable to point out anything repugnant 
in the context to depart from the statu- 
tory definition except contending that 
this would be an obstacle in the way of 
the legal guardian from recovering the 
custody of the removed ward if the ward 
under custody of the legal guardian is 
removed. An application would generally 
be filed immediately before the minor 
settles in the new home and in such cases 
there would be no difficulty whatever 
because the place where the guardian re- 
sides is also the place where the minor 
ordinarily resides. This question 
would not assume importance when the 
minor would have two residences for 
both of which it could -be said that he 
ordinarily resided at both the places, be- 
cause there both the Courts would 
have jurisdiction and the question would 
be material only as one of convenience. - 
The only question would be where the 
minor after removal has a settled home 
at the other place, when the question 
would have to be resolved only by refer-- 
ence to this statutory test. It would be 
in accordance with the scheme of the Act 
that such an application is filled where 
the minor ordinarily resides as that 
Court would have to continue its super- 
intendence by passing up follow up 
orders. In such cases where the minor 
has another settled home the fundamen- 
tal question which would arise would be 
as to whether the minor should be up- 
rooted from that settled home. The child’s 
happiness depends on his playmates i.e., 
associates, his work, the school and his 
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home, where he gets all love and affec- 
tion which a child needs for proper 
growth. Therefore,’ wherever a settled 
home of any child is sought to be disturb- 
ed by the Court’s order as per the uni- 
versal practice, the Court does not pass 
mechanical order as in olden days of 
delivery of the child as if it was a chat- 


tel, The Court always personally sees the - 


parents, consults the wishes of the minors 
and considers the whole subject from 
the paramount consideration of the 
minor’s welfare as pointed out by their 
Lordships and even parental rights are 
overridden by this paramount considera- 
tion of the minor’s welfare. That is why 
in such cases the Court adopts various 
devices by passing orders of visiting 
access, staying access and after sufficient 


attachment is formed even attempts to- 


give the child’s custody in the different 
home which would be for its best wel- 
_ fare. Therefore, it is difficult to accept 
the contention of Mr. Oza that there is 
anything compelling in the context of 
Section 25 (1) to indicate that any dif- 
ferent Court is intended than the Court 
defined under Section 4 (5) ie., the Dis- 
trict Court of the place where the minor 
ordinarily resides. 


6. . This is the consistent view 
which has been taken of this provision as 
pointed out by the learned Single Judge. 
In Rev. Robert Ward v. Velchand Umed- 
chand, (1909) 11 Bom LR 1137, a Division 
Bench consisting of Scott, C, J. and Bat- 
chelor J. categorically laid down that in 
a case where. the minor who lived at his 
father’s death at Kapadvanj within the 
jurisdiction of the District Court at Ah- 
medabad was removed to Baroda where 
he was kept in American Mission for 
24 years, after he was baptised, he ordi- 
narily resided at Baroda and he had no 
other place of residence and, therefore, 
the Ahmedabad Court had no jurisdiction 
to appoint guardian of the minor within 
the meaning of Section 9 (1) of the Act. 
It was further held that the question of 
domicile was wholly irrelevant in this 
context. In Laxman v. Gangaram, 34 
Bom LR 1293 = (AIR 1932 Bom 592), a 
Division Bench consisting of Baker and 
Broomfield JJ. in terms held that the pro- 
per Court to deal with this question 
ander Section 9 of the Act was the Dis- 


trict Court having jurisdiction in the 


place where the minor ordinarily resides. 
It was in terms pointed out by Broom- 
field, J. with. whom Baker, J. agreed, that 
the first question which arose was whe- 
ther the minor girl ordinarily resided in 
Poona or in the Ratnagiri District be- 
cause consideration of convenience would 
only be relevant in the event of the facts 
justifying the finding that the minor 
ordinarily resided in both the Districts. 


jan, inducing the minor 
hi 
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It was further pointed out that the deci- 
sions made it in terms clear that such a 
question of residence was a matter of 
fact and not the matter’ of presumption. 
It. was categorically laid down that it 
could not be presumed that the minor 
girl ordinarily resided in Poona merely 
because her husband was residing there. 
Therefore, the test of this legal or con- 
structive custody of the guardian or legal 
residence by invoking such a presump- 
tion of law was in terms negatived. 
Where the minor girl only resided for 
4 to 5 months in Poona and the rest of 
the time she resided in Khed in Ratna- 


. giri District, only the Ratnagiri District 


Court would have jurisdiction. Finally, in 
Chimanlal Ganpat v. Rajaram Magan- 
chand Oswal, 39 Bom LR 103 at p. 109 = 
(AIR 1937 Bom 158 at p. 159) a Division 
Bench consisting of Broomfield and 
Wassoodev, JJ. in terms considered the 
question whether the: Poona District 
Court had no jurisdiction to appoint a 
person as guardian of the minor girl or 
make an order under Section 25 in his 
favour merely because he did not reside 
within the: jurisdiction of the Poona Dis-. 
trict Court but in the State of Kolhapur. 
After considering various decisions, i? 
was pointed out by the learned Judges 
that it was nowhere specifically enacted 
in the Act that no person shall be ap- 
pointed as guardian who had not been 
residing within the jurisdiction of the 
Court, Section 39 (h) empowered the 
Court to remove the guardian for ceas- 
ing to reside within the jurisdiction but 
did not say that he must be removed as 
a matter of course. In all proceedings 
under the Act the paramount considera- 
tion is the welfare of the minor and if 
it were to be held that in no circum- 
stances could a person residing outside 
the jurisdiction be appointed guardian, 
the Court might be prevented from mak- 
ing the appointment which most conduc- 
ed to the minor’s welfare. The learned 
Judges approved the learned Single 
J a observation which were as 
under:-— i 


“If the law were that only a person 
living within the jurisdiction of the Court 
could be appointed a guardian, then in 
some cases the consequences may be dis- 
astrous, as it may permit an unscrupul- 
ous person to prevent the well-wishers 
of the minor from being appointed guard- 
to remove 
and his property from the dis- 


‘trict in which his friends - and relatives 


most competent to act as his guardian 
reside.” 


7. ‘That was precisely what had 
happened in that case. Therefore, it was 
categorically laid down that there was 
no legal prohibition against the appoint- 
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ment of a.person as guardian who was 
not residing within the jurisdiction of 
the Court, though naturally the Courts 
would as an ordinary rule be reluctant 
to make such'an order. The same position 
was held to be true even for being appli- 
ed to orders under Section 25. In that 
particular case, this very test was appli- 


ed of the ordinary residence of the minor - 


within the local limits of the District 
Court as provided in Section 9 (1) and it 
was categorically laid down that even 
for the purpose of Sec, 25, the words 
‘the Court’ having been mentioned there, 
it meant the Court which was defined in 
Section 4 (5), viz. the District Court hav- 
ing jurisdiction in the place where the 
ward for the time being ordinarily resid- 
ed. In that case the minor had spent 
greater part of her life with the respon- 
dent in Kolhapur but as for about 8 
months before the date of the application 
she was admittedly residing with the 
opponents in the Poona District where 
even arrangement was made for her 
engagement and where she would have 
continued to reside but for that applica- 
tion under Section 25. It was held that 
she was ordinarily residing within the 
jurisdiction: of Poona District Court .at 
the material time both for the purpose 
of appointment. of guardian and for the 
- purpose of order under Section 25. There- 
fore, this consistent line of decisions 
clearly negatives the contention raised by 
Mr. Oza that because the father had the 
constructive custody and, therefore, the 
presumptive, legal residence of the minor 
was with the father, the Court at the 
father’s place had jurisdiction in this 
case, 'even though for such a long period 
as about two years the minors’ settled 
home has been found to be with their 
mother in Mehsana District, village 
Vaghel. As earlier pointed out, even if 
the District Court Mehsana exercised 
jurisdiction, it could order ` delivery of 
the ward to the father, if he was found 
to be entitled to be preferred while pass= 
ing the order. Therefore, no ground has 
been made out by Mr. Oza even after the 
decision of Jacob’s case AIR 1973 SC 2090 
for unsettling the law which has been 
laid down in these binding decisions. 
Therefore, the learned Single Judge had 
rightly applied statutory test of minor’s 
ordinary residence for finding out the 
District Court, which had the jurisdiction 
to entertain the application under Sec- 
tion 25. 


8. No doubt, Mr. Oza had relied 


upon the observations of Mudholkar J. 
{as he then was) in Vimalabai v. Baburao, 
AIR 1951 Nag 179. That decision does not 
adopt any different test because it has in 
terms followed the binding decision in 


39 Bom LR 103 = (AIR 1937 Bom 158). 
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The learned Judge referred to the deci- 
sion in Anilbala v. Dhirendra, AIR 1921 


Cal 309, by the Full: Bench of the Cal- . 


cutta High Court. The learned Chief Jus- 
tice Mookerj ee considered a plethora of 
decisions as to the meaning of the term 
‘Tesidence’. The learned Chief Justice 
pointed out two Privy Council decisions— 
in S. Ordead v. J. Skinner, (1880) 7 Ind 
App 196 and Srinivasa v. Venkatavarada, 
(1911) 38 Ind App 129, where their Lord- 
ships had recognised that man might 
have two residences. But the learned 
Chief Justice after considering these deci- 
sions pointed out that the term ‘residence’ 
might be used in two senses, the one de- 
noting the personal habitual habitation, 
the other the constructive, technical and 
legal habitation. When a person has a fix- 
ed abode. where he dwells with his 
family, there can be no doubt as to the 
place where he resides; the places of his 


personal and legal residence are the © 


same. When, on the other hand, a person 
has no permanent habitation or family, 
but dwells in different places as he hap- 
pens to find employment, there can 
equally be no doubt as to the place where 
he resides. But some individuals have 
permanent habitations, where their fami- 
lies constantly dwell, yet they pass great 
portions of their time in other. places; 
such persons have a legal residence with 
their families and personal residence in 
other place, and the word “reside” may 
with respect to such persons be used in 
relation to either their personal or their 
legal residence. From that point of view 


_it was manifest that one might have two 


places of residence, in one of which he 
resided during one portion of the year, 
and in the other during the remaining 
portion; what may be said to be the place 
of personal residence during one portion 
of the year thus becomes the place of 
legal residence during the remainder of 
the year and vice versa, The learned 
Chief Justice also pointed out that this 
question of residence was enti dif- 
ferent from domicile, -which was often 
wholly independent of actual residence. 
Cases in different jurisdiction were con- 
sidered to point to the recognised princi- 
ple that it was not inconsistent with first 
principles that man may have two places 
of residence. Therefore, the ratio which 
was laid down was that the term ‘resi- 
dence’ was an elastic word, of which an 
exhaustive definition could not be given; 
it was differently construed according to 
the purpose for which enquiry was made 
into the meaning of the term; the sense 
in which it should be used was controlled 
by reference to the object. _ Therefore, 
Mudholkar J. in Vimalabai’s case held 
that as father under the Hindu law was 
the. natural guardian of his children, his 


children must be deemed to reside where 


Fg 
Ş. 


1975 


he resided. He followed the observations 
of the learned Chief Justice Mookerjee 
that where a man had no permanent 
abode he must be deemed to reside where 
he actually resides. Therefore, this was 
a case where minor’s residence was also 
a place of the father’s residence where 
he actually happened to reside. There- 
fore, no different principle is propounded 
which is contrary to the settled line of 
decisions which we have referred to. 


9. Mr. Oza next argued that, ` in 
any event, the learned Single Judge 
wrongly interfered with the trial Court’s 
finding on: this question. ‘The trial Court 
had applied the wrong test of presump- 
tive legal residence of the minors with 
the father without going into the statu- 
tory test as to whether’ the minors had 
been ordinarily residing in the Mehsana 
jurisdiction. The learned Single Judge 
had rightly resolved this question by 
relying upon all the relevant circumstan- 
ces, including the fact that minors resid- 
ed with the mother for a period of about 
2 years, before the date’ of this applica- 
tion at the village Vaghel, which was the 
natural place of the family home of the 
minors where they were living with one 
of the parents and where they were actu- 
ally being educated, supported and look- 
ed after. Therefore, it is their settled 
home at the relevant time from which 
they had to be uprooted and, therefore, 
the learned Single Judge had rightly held 
that in the circumstances of the case the 


father’s place could only be said to be. 


place of presumptive, legal residence or 
constructive y and not a place 
where minor ordinarily resided. There- 
fore, on that point the learned Single 
Judge was right in holding that the ex- 
pression “the Court” in Section 25 would 
require this application to have been fil- 
ed before the Mehsana District Court. 


9-A. That leads to the second 
fundamental question in this appeal that is 
whether the trial Court’s decision in this 
matter can be said to be a nullity or it 


was a decision which can be maintained 


by invoking: Section 21 of the Code for 
the sole reason that there was no failure 
of justice because no prejudice: was urg- 
ed. The wife had appeared and. led all 
the evidence and had made no grievance 
that there was any prejudice and the 
point of prejudice has not even been urg- 
ed by Mr. Oza and could not have been 
urged, because it was the father who has 
filed this application in the Palanpur Dis- 
trict Court where the father resides. The 
legal position on this question is well 
settled after the decision in Kiran Singh 
v. Chamar Paswan, AIR 1954 SC 340 at 
p. 342. Their Lordships pointed out that 
it was the fundamental principle well 
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established that a decree passed by a 
Court without jurisdiction was a nullity 
and that its invalidity could be set up 
whenever and wherever it was sought to 
be enforced or relied upon even at the 
stage of execution and even in collateral 

. A defect. oË jurisdiction, 
whether it was pecuniary or territorial, 
or whether it was in respect of the sub- 
ject-matter of the action struck at the 
very authority of the Court to pass any 
decree and such a defect could not. be 
cured even by consent of parties. There- 
fore, on general principles their Lord- 
ships pointed out that there could be no 
doubt that the District Court of Monghyr 
was “coram non judice”, and that its 
judgment and decree would be nullities. 
Thereafter their Lordships pointed out 
that there were, however, provisions 
enacted in Section 11 of the Suits Valua- 
tion Act and Sections 21 and 99 of the 
Code of Civil Procedure for seeing that 
such decrees were not treated as nullities 
when there was no failure of justice. 
Their Lordships categorically referred to 
Section 21 of the C. P. Code which relat- 
ed to the question of territorial jurisdic- 
tion, unlike Section 11 of the Suits Valua- 
tion Act which related to the question of 
pecuniary jurisdiction and which enacted 
that no objection to the place of suing 
should be allowed by an appellate or re- 
visional Court, unless there was a conse- 
quent failure of justice. Their Lordships 
pointed out that this was the same prin- 
ciple that has been adopted in Section 11 
of the Suits Valuation Act with reference 
to pecuniary jurisdiction. .Thereafter it 
was observed as under:— 


“The policy underlying Séctions 21 
and 99, C. P. C. and Section 11 of the 
Suits Valuation Act is the same, namely, 
that when a case had been tried by a 
Court on the merits and judgment ren- 


‘dered, it should not be liable to be re- 


versed purely on technical grounds un- 
less it had resulted in failure of justice, 
and the policy of the legislature has been 
to treat objections to jurisdiction both 
territorial and pecuniary as technical and 
not open to consideration by an appellate 
Court, unless. there has been a prarualeg 
on the merits.” 


Therefore, it was held. that the conten- 
tion that the judgment: and decree: of the 
District Court, Monghyr, was nullity 
could not be sustained in view of this ex- 
press enactment in Section 11 of the Suits 
Valuation Act. At page 343 their Lord- 
ships pointed out that a change of mere 
forum was not prejudice within the 
meaning of Section 11 of the Suits Valua- 
tion Act. Tf the fact of an appeal being 
heard by a Subordinate Court or District 
Court where the appeal would have lain 
to the High Court if the correct valua- 
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tion had been given, was itself a matter 
of prejudice, then the decree passed by 
the Subordinate Court or the District 
Court must, without more, be liable to be 
set aside, and the words, “unless the 
over-valuation or under-valuation there- 
of has prefudicially affected the disposal 
of the suit or appeal on its merits” could 
become wholly useless. These words 
clearly show that the decrees passed in 


such cases are liable to be interfered with . 


by the appellate Court, not in all cases 
as a matter of course, but only if pre- 
judice such as is mentioned in the section 
resulted. That is why it was held that 
the prejudice envisaged by the section 
was something different from the fact of 
the appeal having been heard in a forum 
which would. not have been competent to 
hear it on a correct valuation of the suit 
as ultimately determined. Thereafter, 
their Lordships considered what would 
amount to prejudice. Their Lordships 
pointed out that the prejudice on merits 
must be directly attributable to over- 
valuaion or under-valuation and an error 
in a finding of a fact reached on a consi- 
deration of the evidence could not possi- 
bly be said to have been caused by the 
over-valuation or under-valuation. Mere 
errors in the conclusions on the points 
for. determination would, therefore, be 
clearly precluded by the language of the 
Section 11 of Suits Valuation Act, or as 
in the present case of Section. 21 of the 
Code,-Therefore; it was. categorically laid 
down that mere change of forum or mere 
error in the decision on the merits would 
not come within the term prejudice. 
Their Lordships gave some illustrations 
-as for example, if there was no proper 
hearing of the suit or appeal which has 
resulted in injustice and which would 
amount to prejudice. Another instance 
was when a suit which ought to have 


been filed as an original suit is filed as. 


a result of under-valuation on the small 
causes side. The procedure for trial was 
summary, There are no provisions for 
discovery or inspection; evidence was not 
recorded ‘in extenso’, and there was no 
right of appeal against the decision. 
Therefore, it can be said that the defen- 
dant lost the benefit of right of appeal 
which he would have if the suit was 
filled on the original side and there was 
prejudice. Therefore, their Lordships laid 
down the categorical test that whether 
‘there has been prejudice or not, is, ac- 
cordingly, a matter to be determined on 
the facts of each case. Finally, their 
Lordships pointed out at page 345. that 
the requirement of prejudice had to be 
satisfied and in any event the party who 
had resorted to the forum of his own 
choice on his own valuation could not 


himself be heard to complain of any pre- 
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judice. This decision: was, with great res- 
pect, erroneously ignored by the learned 
Single Judge on the ground that a spe- 
cial Court was set up under Section 25 by 
giving statutory definition of "the Court” 


in Section 4 (5) read with Section 9 (1) 


as the District Court where the minor 
ordinarily resides. That is the very reason 
why the provisions of Section 21 of the 
C. P. Code have to be resorted to, Section 
21 categorically provides, as pointed out 
by their Lordships in the context of Sec- 
tion 11, that such a decision by 
the Court which was incompetent 
to exercise its territorial jursidiction 
was not liable to be set aside without 
it being shown that there was prejudice 
on merits, Therefore, the point about 
territorial jurisdiction has always to be 
treated as a technical objection and the 
judgment must be allowed to stand, un- 
less there has been failure of justice be- 
cause of the prejudice which has result- 
ed therefrom. There can be no 
tion of prejudice in the present case as it 
was the father who had made the appli- 
cation in the Palanpur District Court and 
he could never raise the question of any 


prejudice. Besides, it has rightly not been . 


contended that there was any question of 
prejudice in this case. Therefore, merely 


the ground that the territorial juris- 


diction is of the other District Court spe- 
cifled in Section 4 (5). shall be mo reason 
not to invoke this curing provision, which 
is enacted by the legislature in Section 21 
of the Code, based on such a transcen~ 
dental principle that such technical ob- 
jections should never be allowed to pre~ 


- vail when there is no failure of justice. 


10.. The other reason given by the 
learned Single Judge was that the provi- 
sions of the Act were special in nature 
tò such an extent that the Court would 


be required to pass follow-up orders in 


the matter from time to time and every 
order by its nature was temporary which 
could be modified as per the exigen- 
cies and change of circumstances. It was 


- pointed by the learned Single Judge 


that the. provisions of the scheme intend- 
ed that this question should be handled 
only by the District Court where. the 


minor orinerily resided as it was clear 


even from the provision in Section 26 (1) 
which provided that.a guardian of the 
declared by the 
Court suis shall not without the leave 
of the Court by which he was appointed 
or declared, remove the ward from the 
limits of its jurisdiction, except for such 
purposes as may be prescribed. The other 
provisions were also referred to to show 
that the reference was to the puardian 
being within the local limits of the Court: 
This contention was specifically consider- 
ed by the Division Bench in the aforesaid 


conten= ` 
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decision in (AIR 1937 Bom 158) and it 
was categorically held after elaborate 
consideration of the relevant provisions 
and other decisions that there was no 
legal prohibition against appointment of 
a person as guardian who was not resid- 
ing within the jurisdiction of the Court, 
though the Courts would as an ordinary 
rule be reluctant to make such an order. 
The same position was held even to apply 
to an order under Section 25. .Therefore, 
the settled legal position shows that even 
where a guardian is outside the jurisdic- 
tion, proper follow-up orders can be made 
both in the matter of the anpointment of 
. the person as guardian and for restoring 
the custody under Section 25, as it is no- 
where enacted specifically in the Act that 
no person shall be appointed as guardian 
who dves not reside within the jfurisdic- 
tion of the Court. Besides, there was no 
inherent defect as regards the follow-up 
orders as really both the District Courts 
were under the appellate jurisdiction. of 
this High Court. In any event, when Sec- 
tion 141 of the Code categorically pro- 
vides that the procedure provided in this 
Code in regard to suits shall be followed 
as far as it can be made applicable in 
any Court of civil jurisdiction, in such an 
original proceeding which started with 
this application under Section 25 in this 
District Court of civil jurisdiction, such 
provisions of the Code in regard to suits 
were clearly applicable There was no- 
thing compelling in the context making 
this section inapplicable, especially. as 
Section 21 is a transcendental. provision 
which is made in. the Code only to see 
that on ground of such technicalities as 
to the question of local or territorial 
jurisdiction, the orders of the Court are 
not rendered null and void. It was a 
curative provison to see that the techni- 
calities do not prevail when there was no 
failure of justice Therefore, when this 
essential condition in Section 21 was not 
fulfilled as to there being consequent 
failure of justice, the anpnellate Court was 
bound to resort to this curative —provi- 
sion in Section 21 before declaring the 
order of the District Court to be null 
and void by upholding the point about 
territorial jurisdiction. The order was on 
merits after due hearing and, therefore, 
on a mere technical ground it could not 
be held to be a nullity when there was 
no consequent failure of justice whatever. 
Therefore, as per the settled legal posi- 
tion, the learned Single Judge, with great 
respect, was in error in holding that the 
decree passed by the Palanpur District 
Court was a nullity which could not be 
, cured by resorting to this curative pro- 
vision of Section 21 of the Code. In that 
view of the matter, although the learned 
Single Judge was right in the view that 


the proper Court in this case would have 
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been Mehsana District Court, in view of 
the fact that there has been no conse- 
quent failure of justice the. order of the 
Palanpur District Court should have been 
maintained and the matter must have 
been decided on merits, 


(As the parties asked for time for 
compromise, the matter is adjourned to 
18th September, 1973.) - 


11. The parties have not been able 
to arrive at an amicable settlement and, 
therefore, we will have to send. back the 
matter to the learned Single Judge for 
disposal on merits. It is unnecessary to 
point out the.settled legal position in this - 
connection. In ATR 1973 SC 2090, their 
Lordships have now finally settied the 
legal position at page 2099 that the 
father’s fitness would have to be consi~ 
dered, determined and weighed predomi- 
nently in terms of the welfare of his 
minor children in the context of all the 
relevant circumstances, And the father 
cannot claim indefeasible right to their 
custody under Section 25 merely because 
there is no defect in his personal charac- 
ter and he has attachment for his child- 
ren—which every normal parent has. The 
father’s fitness from that point could not 
override the considerations: of the welfare 
of the minor children, Absolute right of 
parents over the destinies and lives of 
their children has, in the modern chang- 
ed social conditions, yielded to the consi- 
derations of their welfare ‘as human be- 
ings so that they may grow up in a nor- 
mal balanced manner to be useful mem- 
bers of the society and the guardian 
Court, in case of a dispute between the 
mother and the father is expected to 
strike a just and proper balance between 
the requirements of welfare of the minor 
children and the rights of their respec- 
tive parents over them. That is why in 
that case, their Lordships had at page 
9101 held that the learned Single Judge 
bad correctly exercised his discretion by 
making suitable provision for access, 
especially as such orders were temporary 
orders which could be changed when con- 
ditions and circumstances got changed 
on passage of time and such variation be- 
comes necessary in the interest of the wel- 
fare of the wards. Their Lordships point- 


‘ed out that such custody orders of wards 


even when based on consent were liable 
to be varied by the Court; if the welfare 
of the wards demanded variation. In 
E. v. H. and C., (1969) 1 All ER 262, the 
Court of Appeal had considered this ques- 
tion and pointed out that it was the uni- 
versal practice for the Courts now in 
such cases not to look at the affidavits in 

cold-print but to see the parties them- 
selves not for the purpose of trying to 


ascertain who was to blame for the mar- 
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riage breaking tp, (which was quite un- 
. important) but so that it could form a 
view of the personality and character of 
the man and the woman as a father and 
mother, and assess how their personality 
and character were likely to affect the 
child. It was further pointéd out that 
when a child could not even remember 
his mother at all, and who was very 
happy in his present environment, ought 
not suddenly to be snatched away from 
it and sent to the mother, whatever may 
be best for him a little later on. In such 
a case the child should never be uprooted 
from the settled home otherwise it would 
have a serious psychological impact on 
‘ the child’s mind and growth It was 
pointed out that in such a cese the child 
should be left where he was for the mo- 
ment: that there ought to be immediately 
liberal visiting access to the mother so 
that the child gets to know her, and 
very soon liberal staying access. It was 
in terms pointed out that none of the 
orders. made in the Court as bo care and 
control, or for that as to access, if an ap- 
plication was made by the mother for 
care and control or custody of the ward 


were final. Once. however, there had been — 


vistting access and staylng access, if an 
application was made by the mother for 
care and control, or was renewed, the 
Court would have the benefit of knowing 
how the staying access had worked oat 
and it would have further the benefit of 
seeing both the parties so as to make up 
its mind whether it was best for the child 
to be in the care and custody of the 
mother or the father. It was therefore 
categorically laid down that the child in 
such circumstances should not be up 
rooted from the iliar home’ and sur- 
roundings to translate him to a new en- 
vironment, Similarly, in C. v. C., (1970) 1 
All ER 309, the Court of Appeal further 
pointed out that there was no such prin- 
ciple in custody cases that a boy of eight 
should, other things being equal, be with 
the father and in all such cases the para- 
mount consideration was the welfare of 
the infant and the Court must look at the 
whole background of the infant’s life. on 
all the circumstances of the case. In M. v. 
M., (1973) 2 All ER 81, the Court of Ap- 

further pointed out that even the 
tight of access should be regarded in such 
cases more as a right of the child rather 
than of the parent. We emphasise while 
reiterating these salutary settled guide- 
lines the modern approach which should 
be adopted by the guardianship Court, 
giving paramount importance to the as- 
pect of welfare of the wards, so that they 
can grow up in a normal balanced man- 
ner to be useful members of the society 
and do not become unfortunate victims 
of the unseemly quarrels of their utterly 


divided parents. As ‘both the parties 
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wanted to raise their contentions includ- 
ing one as to suitable orders for educa- 
tion of the minors before the learned 
Single Judge in this behalf, after he saw 
the parties and ascertained wishes of the 
concerned wards, if any, we remand this 
matier to the learned Single Judge for 
final disposal in accordance with law. The 
appeal is accordingly allowed with no 
ag as to costs in the circumstances of 


case, . 
- Order accordingly, 
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Mrs. Manjula Zaverilal Kothari, Ap- 


pellant v Zaveriial Vithaldas Kothari, 
Respondent., 
D/- 


Second Appeal No. 633 of 1971, 
8-8-1973.* 

(A) Hindu Marriage Act (1955), S. 9 
(1) — “Without reasonable excuse” — 
Barden of proof, S. A. No, 54 of 1966, D/- 
14-11-3969 (Guj.} and S. A No. 760 of 
ri D/- 25-6-1969 (Guj), Dissented 


The aggrieved spouse wh brings 
petition under S. § has only to prove the 
allegation made in the petition and it is 
the defending spouse who must show 
reasonable excuse for withdrawal from 
the society. The aggrieved spouse must 
file a petition. Therein he cr she must 
complain that the defending spouse has 
withdrawn from her or his society. After 
the agprieved spouse proves that the de- 
fending spouse has withdrawn from his 
or her society, it would be open to the 


defending spouse to go further and esta- 


blish that he or she had done so for a 
reasonable excuse. Aggrieved spouse must, 
therefore, come to the Court with a peti- 


tion and allege in the petition that the . 


defending spouse has withdrawn from his 
or her society. [Tf the eggrieved spouse 
proves withdrawal from the society by 
the defending spouse, the defending 
spouse must go ahead and prove that he 
or she had reasonable excuse for such 
withdrawal from the society of the ag- 
prieved spouse. If she or he fails to prove 
any reasonable excuse for ‘such withdra- 
wal, decree for restitution of conjugal 
rights must follow because that is the 
normal state of husband and wife con- 
templated by Hindu marriage. S. A. No. 
54 of 1966, D/- 14-11-1969 (Gui) and S. A. 
No: 760 of 1964, D/- 25-6-1969 (Guj.}, Dis- 
sented from. (Para 7) 

However the burden of proof when 
both the parties have led evidence pales 
into insignificance. (Para 8) 


=a a 
*(Against judgment of V. V. Bedarkar, 

Dist. J., Rajkot in C. A. No. 51 of 1970.) 
Pm ese i et Mn ee el Pa 
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. the background in which 
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(B) Hindu Marriage Act (1955), S. 9 
(1) — Reasonable excuse — t consti- 
tutes — Mental cruelty by husband — 
Letters written by husband to wife. 


Marriage between the parties was 
solemnised on 19th April, 1960. Parents 
of the wife were settled in Kuwait. The 
husband was serving as a Professor in 
India. After marriage both husband and 
the wife during the period when the col- 
lege was closed for vacation visited Ku- 
wait and stayed with the parents of the 
wife. When the college re-opened hus- 
band returned alone, wife staying behind 
stating that she would rejoin the husband 
as soon as her health improved. Both the 
spouses had separated company since 
10th August, 1961; and since then they 
had not lived under the same roof. The 
husband went on writing letters with a 
view to persuading wife to come and 
stay with him. The wife became more and 
more obstinate either on her own account 
or under ill-advised pressure of the 
parents not to return to the husband. 


Held one must realise the hard fact 
of life that when a husband writes letters 
to his wife or vice versa they are not 
supposed to ‘be accurate and precise keep- 
ing in view distant possibility of the let- 
ters being read by unsympathetic hard- 
boiled lawyers and Judges devoid of 
sentiments. as if these letters were going 
to provide documentary evidence in an 
ultimate rupture between the husband 
and wife. The letters have to be read in 
they are writ- 
ten between two spouses in utmost mari- 
tal confidence. They are written in a cer- 
tain vein with certain mental approach 
and pen addressing itself more to the 
heart and less to the head. If the husband 
were to inquire about the natural out- 
come of the man and woman being under 
the same roof, there is no attempt at 
stigmatizing the character but attempt at 
ascertaining fruitful outcome of lawful 
wedlock. These letters were wholly 
harmless documents one would ever come 
across and should not be the foundation 
for propounding an allegation that by 
some of the stray sentences picked up 
here or there torn out of the context read 
by a lawyer in the cool atmosphere of 
Law Court conveying any marginal men- 
tal cruelty being inflicted on wife. 
(Para 5) 
Cases Referred: Chronological Paras 
(1969) S. A. No. 760 of 1964. D/- 25-6-1969 


(Guj.) 7 
(1969) 13 A. No. 54 of 1966. D/- 14-11-1969 
(Guj.) 7 
S. M. Shah, for Appellant; D. D. Vyas. 

for Respondent. 


-— Appellant Manjula 


JUDGMENT 
Zaverilal Kothari was the original oppo- 
nent. She is the wife of respondent 
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- wife. In accordance with this 
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Zaverilal Vithaldas Kothari who filed a 
petition for restitution of conjugal rights. 
Respondent alleged that he was married 
with the appellant on 19th April, 1960 at 
Rajkot according to Hindu religious cere- 
mony and custom of the caste and that 
his wife came to stay with him. Parents 
of the appellant are staying in Kuwait, 
a small Shaikhdom in Persian Gulf. It 
appears, respondent-husband was serving 
as Professor and when the college closed 
for vacation, husband and wife went to 
visit the parents of the wife at Kuwait. 
After the college re-opened, respondent- 
husband alone returned and wife stayed 
behind stating that she was not well and 
she would join her husband after some 
time. Since then wife has not come to 
stay with the husband. It is alleged thai 
somewhere in 1964 wife with her parents 
had come to Rajkot, but she did not come 
and stay with the husband. Husband in 
his petition alleged that appellant-wife 
has withdrawn from his society without 
reasonable excuse and he is therefore, 
entitled to a decree for restitution of con- 
jugal rights. 


2. Wife resisted. the petition by 
her written statement Ex. 12 inter alia 
contending that her husband has with- 
drawn from her society without just and 
reasonable cause. She admitted that they 
have separated since 10th August, 1961 
when the husband left Kuwait and since 
then they have never stayed together, 
but looking to the conduct of the hus- 
band, in that he was responsible for in- 
flicting mental cruelty on her, he is not 
entitled to a decree for restitution of con- 
jugal rights. Wife rest content with filing 
her written statement and produced 
some correspondence between the parties 
but did not step into witness box and ap- 
plication on her behalf to examine her on 
commission was rejected.. 


3. The learned trial Judge was of 
the opinion that even though wife had 
withdrawn from the society of the hus- 
band, she did so for a reasonable cause 
because the husband was guilty of inm- 
flicti mental cruelty on the wife. In 
accor e with this finding, the learned 
trial Judge dismissed the petition of the 
husband for restitution of sae lect rights. 
Husband preferred Regular Civil Appeal 
No. 51 of 1971 in the Court of the Dis- 
trict Judge at Rajkot. The learned Dis- 
trict Judge was of the opinion that 
husband has satisfactorily established 
that the wife has withdrawn from the 
society of the husband and that she had 
no reasonable excuse for withdrawing 
from the society of the husband and that 
the husband was not guilty of inflicting 
any mental or physical arly on the 
finding. the 
learned District Judge allowed the ap- 
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peal preferred by the- husband and de- 
creed the- suit for restitution of conjugal 
Tights. The wife having been aggrieved 
with this judgment and decree has pre- 
ferred this appeal. 


4. Mr. S. M. Shah, learned Advo- 
cate. who appeared for the appellant-wife 
urged that even though the wife has not 
stepped into the witness box to substan- 
tiate her allegation of husband inflicting 
mental cruelty on her, yet the letters 
written by the husband to the wife are 
self eloquent and they would show that 
the wife. was the victim of mental cruelty 
_ inflicted by the husband in that by insi- 
nuation and innuendo he had cast suspi- 
cion on her character which was without 
foundation and wholly unfustified. It was 
also urged that in order to succeed in a 
petition for restitution of conjugal rights 
the petitioning spouse must not only 
prove that the other spouse withdrew 
from the. society of the petitioning spouse 
but burden is on the petitioning spouse 

to further prove that withdrawal was 
without a reasonable excuse. It was last- 
ly urged that the learned trial Judge was 
in error in rejecting the request made on 
behalf of wife to examine her on 
commission and the Court should review 
that order and direct that commission be 
issued to examine the wife. 


5. Before I proceed. to examine 
the contentions, raised by Mr. Shah, 
learned Advocate for the appellant, it 
would be advantageous to set out certain 
undisputed facts. Marriage between the 
parties to this petition was solemnised on 
19th April, 1960. Parents of the wife are 
settled in Kuwait. Respondent husband is 
serving as a Professor. After marriage 
both busband and the wife during the 
period when the college was closed for 
vacation visited Kuwait and stayed with 
the parents of the wife. When the College 
re-opened husband returned alone, 
staying behind stating that she would 
rejoin the husband as soon as her health 
improved. It is an admitted position that 
both the spouses have separated com- 
pany since 10th August, 1961; and since 
then they have not lived urider the same 
roof. It is again an admitted position that 
in the company of her parents the wife 
visited Rajkot in November, 1964 but she 
did not go to stay with her husband. The 
petition from which the present appeal 
arises was instituted on 3rd January, 
1968. Wife has not stepped into the wit- 
ness box to substantiate her allegations. 


6. Section 9 of the Hindu Marri- 
age Act provides that either the husband 
or the wife can present a petition for a 
decree for restitution of conjugal rights, 
if it is shown that the defending spouse 
has withdrawn from the society of the 
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petitioning spouse without reasonable ex- 
cuse; and if the Court is satisfied of the 
truth of the statements made in such a 
petition, and the Court is further satis- 
fied that there is no legal ground why the 
application should not be granted, the 
Court may pass a decree for restitution: 
of conjugal rights. In the petition pre- 
sented by the respondent~husband it was 
alleged that his wife the presént appel- 
lant has withdrawn ‘from his society way 
back since August 1961 and has refused 
to return to him, to cohabit with him and 
therefore, a decree for restitution of 
conjugal rights should be made in his 
favour. The wife contested the petition 
alleging that the husband was guilty of 
inflicting mental cruelty on his wife 
relying upon some letters admittedly 
written by the husband to her. It was. 
urged that these letters gave her mental 
agony because by insinuation and innuen- 
does, her character was sought to be 
stigmatised and as insinuation and in- 
nuendoes were wholly unjustified, she 
suffered mental cruelty. The learned Dis- 
trict Judge has carefully read all these 
letters and has come to the conclusion 
that the letters did not convey either . 
directly or by innuendo or by insinuation 
or in an implied manner any stigma on 
the character of the wife. On the con- 
trary, the learned District Judge was of 
the opinion thaf the letters are written 
by a husband who appeared to be ardent- 
ly in love with his wife and was yearn- 
ing for the return of the wife to cohabit 
with him. Now, it may be pointed out 
that even the learned trial Judge; who 
rejected the petition of the husband has 
observed pertinently at two places in his 
judgment, In paragraph 14 he has ob- 
served as under: 


“All throughout his letters one feels 
that he ardently desires the return of his 
wife to him, but unfortunately, he has 
failed to use his learning tactfully ‘to his 
advantage, instead he has become argu- 
mentative in his expression and tactless- 
ly mentioned many things, which one 
should avoid, if one desires to secure the 
sympathy and love of the person whom 
one addresses.” 


‘the 
Judge has observed as 


At another stage, in paragraph 16, 
learned trial 
under:— 


“Now, the entire tone of the letters 
from the petitioner is persuasive and is 
an attempt to induce the respondent to 
come to him but the method of approach 
to the heart of the respondent is faulty 
and tactless in the sense that he has 
pleaded highly objectionable matters be- 
fore the respondent, which I feel can be 
exercising mental cruelty towards the 
respondent.” 
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of the Munsiff to come to a finding that the 
parties were in joint possession of the land, 
it was in my opinion not legally correct to 
have passed a decree for the khas possession 
after. holding the parties to be in joint pos- 


session within six months prior to the da | 


of the institution ‘of the suit. 


6. The learned Munsiff while holding 
that the parties were in joint possession held 
the suit under Section 9 of the Act maintain- 
able but in the operative portion of the 
judgment he granted a decree for khas posses- 
sion to the plaintiff. The operative portion 
of the judgment reads thus: 

“In the result, -the plaintiff is entitled to 
a decree to be restored to possession of the 


land as claimed in the last para of the plaint,- 


upon which the defendants havé invaded and 
forcibly constructed a hut (Chhanni) on 10 
marlas of land in possession of the plaintiff. 
In the interest of justice the defendants are 
directed fo remove the Hut and other material 
placed on the land in dispute at their own 
cost within one month from today.” 


7. A perusal of the last para of the 
amended plaint would show that the plaintiff 
had sought a decree for khas possession of 
the land measuring 1 kanal and 14 marlas and 
not the joint possession of the said land. 
- The learned Munsiff therefore travelled clear- 
ly beyond the purview of his judgment and 
made the decree wholly contradictory to the 
findings -returned by him. in the judgment. 
This wag an approach suggestive of lack of 
application of the mind on the part of. the 
Munsiff. The decree-passed by the Munsiff, 
therefore cannot be sustained at all. 


8. The learned Munsiff while hold- 
ing the suit for joint possession maintainable 


under Section 9 of the Act, placed reliance `. 


on two judgments, one of the Calcutta High 
Court in Mt. Ajiman Bibi v. Reasat Sheikh 
reported as AIR 1916 Cal 562 and the other 
of the Allahabad High Court, in Ballabh Dass 
v. Gaur Dass, reported as AIR 1940 All 261. 
I have gohe through both these authorities. 
In addition I have come across two judg- 
ments of the Judicial Commissioner’s Court 
at Nagpur in Ghotti v. Sitku, reported as 
AIR 1917 Nag 31 and Ramchandra Fate v. 
Shridhar, AIR 1922 Nag 115. There is no 
doubt that in all these judgments the courts 


have held that a person in joint possession,’ 


if dispossessed otherwise than in due course of 
law, can maintain. a suit under Section 9 of 
the Act. The footing on which the aforesaid 
judgment proceeds is that Sec. 9 of the Act 
does not make a distinction between a joint 
possession and an exclusive possession. Ac- 
cording to these authorities a person in joint 
possession of immovable. property is as much 
in physical possession of the property as a 
person in exclusive possession. For the sake 
of precision regarding the reasoning adopted 
by the aforesaid courts I might quote the 
following para from the judgment of the 
Calcutta High Court in ATR 1916 Cal 562: 
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- of the same in 
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“The object of Section 9 of the Specific 
Relief Act is.“to provide a speedy remedy 
for that class of cases where person in physi- 
cal possession of property is forcibly dis- 
possessed from it against his will and con- 
sent.” See. Tarani Mohun ‘Mozumdar. v. 
Gunga Prosad Chuckerbuty, (1887) ILR 14 
Cal 649. The main question for determina- 
tion therefore in a case under this section is 
whether the plaintiff while in the physical 
possession of property has been dispossessed 
the manner and within the 
time specified in the section. If he was in,- 
physical possession he can be restored to 
such possession under the decree-of the Court. 
A man in joint possession of immovable pro- 
perty is as much in physical possession of 
his share as the entire body of co-sharers are > 
in physical possession of the whole and such 
joint possession can as well be physically re- 
Stored in respect of his share as the posses- 
Sion of the whole- can be restored to the 
entire body of co-sharers.” 


SE Similarly the Allahabad High Court ` 
in AIR 1940 All 261 observed as under :— 

_ “The words of. Section 9 do not refer only 
to exclusive possession. A person in joint 
possession. of immovable property is as much 
in possession of that property as a person who 
is in exclusive possession’ and if the person 
who was in joint- possession is dispossessed, 

here is no reason why. he should not be en- 
titled to bring a suit under the section to be 


restored to that possession which he enjoyed 
before he: was dispossessed.” . 


109.. The reasoning in the Nagpur 
ata cited above is almost on the same 
es. SPs 


. IL To my mind it appears that the 
view taken by the Calcutta and Allahabad 
High Courts and the Judicial Commissioner’s 
Court at Nagpur in regard to the true scope 
of Section 9 of the Act does-not fit in with 
the purpose, the object and the idea underly- 
ing, that section. There can be no ‘two 
opinions that Section 9 of the Act was intend- 
ed to provide a summary remedy to a person 
agetieved of his dispossession. from the pro- 
pay otherwise than in due course of law. 
long therefore as a decree passed under 
Section 9 of the Act does not ‘succeed in serv- 
ing the ‘purpose which provided a basis for 
the provision a resort to Section 9 would not 
only be an exercise on illusion but an ab- 
solute dissipation of time, energy and expense 
of the parties and the court. A” decree for 
Joint possession whether passed on the basis 
of title or under Section’ 9 of the Act has 
made executable under O. 21, R. 35, 
sub-rule (2) of the Code of Civil Procedure. 
Sub-rule (2) of the said rule reads thus :— 
(2); “Where a decree is for the joint 
possession of immovable property, such pos- 


session shall be delivered by affixing a copy 


of the warrant in some conspicuous place on 
the property and proclaiming by beat of 
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drum, -or other customary mode, at. some 
convenient place, the substance .of the decree.” 


12. A bare reading of sub-rule (2) 
would make it manifest that even despite the 
existence of a decree for joint possession a 
person entitled to joint possession does not 
in fact get, the physical possession jointly 
with the person already in possession. A 
fixation of a copy of warrant of possession 
in some conspicuous place on the property 
and the proclamation by beat of drums or 


other _ customary mode, at some convenient - 
“ place regarding the decree having been pas-. 


sed and the joint possession having been deli- 
vered- does not in substance put the decree- 
holder in physical possession of the property. 
Such a decree in my opinion is declaratory 
in character and declares only the title of 
the decree-holder to remain in possession and 
the only effective remedy available to the 
decree-holder would be a suit for partition. 
In the suit for partition which becomes an 
indispensable remedy for the holder of a 
decree for joint possession the question of 
title is again to be gone into as it could not 
be deemed to have been settled in the suit 
under Section 9 of the Act, such a question 
being wholly extraneous to such a suit. Where 
then is the benefit, which possibly can be 
said to have accrued to the holder of a decree 
for joint possession? In my opinion none 
as such a decree could not operate as res 
judicata in a subsequent - suit for partition 
based or resisted on the ground of title. 


13. ` Even in case of agricultural hold- 
ings, where the partition is possible, by an 
application under Section 105 of the J. & K. 
State Land Revenue Act the position would 
not improve consequent upen a decree for 
joint possession under Section 9 of the Act. 
In such an event the question of title could 
very well be raised under Section 111-A of 
the Land Revenue Act to be determined by 
the civil court or by the Revenue Officer him- 
self by following the procedure laid down in 
the Civil P. C. for the trial of the original 
suits. The whole proceedings therefore right 
from the date of the institution of.the suit 
‘under Sec. 9 of the Act till the date of the 
final execution of the decree under Order 21, 
Rule 35, sub-rule (2) of the Civil P. C. could 
constitute an extremely painful loss of labour. 


The legislature could never be presumed to . 


have intended to enact a provision a resort 
to which would lead a person nowhere. Such 
an absurdity has therefore to be avoided by 
placing an-interpretation on Section 9 of the 
Act which would further rather than nega- 
tive the purpose of the section. A decree for 
joint possession could not therefore fall\with- 
in the purview of Section 9 of the Act. 


4. The right of a plaintiff in a suit 
under Section 9 of the Act to recover pos- 
session of the property does not stand vindi- 
cated by a decree for joint possession. 
purpose of the section to restore a disposses- 
sed plaintiff to the position which obtained 


Ghulam Nabi v. Lal Mohammad (FB) 


A.I. R. 


before the date of his dispossession is not 
and cannot be served by a decree for joint 
possession. The words “may by suit recover 
possession thereof notwithstanding any other 
title that may be set up in such suit” occur- 
ring in Section 9 of the Act refer to the re- 
covery of exclusive possession and not of joint 
possession and where it is not possible to get 
such a possession the suit itself shall not be 
maintainable. The observations made by the 
Calcitta and Allahabad High Courts in the 
two judgments quoted above i.e. “if he was 
in physical possession he can be restored to 
such possession under the decree of the 
court,” appear to have been made in total 
disregard to the provisions of Order 21, 
Rule 35 sub-rale (2) of the Civil P. C. under 
which it was not possible in fact to. restore 
a person to the position which he held before 
the date of dispossession. I am not therefore 
in a position, with greatest respect to their 
Lordships of the aforesaid High -Court to 
agree with them on the true scope and the 
purview of Section 9 of the Act. 


15. I am conscious that I have not 
come across any authority which could pro- 
vide support to the view which I am taking. 
The only authority reported as AIR 1914 
Cal 496 was indirectly overruled in the later 


judgment of the same High Court reported - 


as AIR 1916 Cal 562, but I feel it is not 
always a judgment in a decided case which 
lends sustenance to a conclusion but the rea- 
sons which support it. l ' 


- 16 I could on the basis of my view 
in regard to the scope of Section 9 of the 
Act set aside the decree and dismiss the suit 
of the plaintiff but as stated earlier even the 
approach adopted by the learned Munsiff in 
appreciating the evidence was defective; there- 
fore the proper course to be adopted in this 
case is to set aside the judgment and decree 
of the lower court and remand the case to 
it for a fresh disposal according to law in 
the light of the observations made, above. 
Keeping in view the circumstances: of the case 
I leave the parties to bear their own costs. 


` Case remanded. 
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MIAN JALAL-UD-DIN AND 
l MUFTI, JJ. 
_Ghulam Nabi Mathanji and another, 
Petitioners v. Lal Mohammad Bangree and 
others, Respondents. Á 
-Civil Original Suit No. 28 of 1964 and 
Review Petn. No. 3 of 1972, D/- 31-12-1974. 
(A) Negotiable Instruments Act (1881), 
20 — J. and K. Stamp Act (46 of 1977 
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Smf), Sch. 1, Art. 49 — Pronote executed 
in J. and K. State — It musi bear stamps as 
prescribed by State Act and not Central Act 
— (Stamp Act (1899), S. 1 and Sch. 1, Arii- 
cle 49 — (Constitution of India, Article 372, 
Sch. 7, List I, Entry 91 — J. and K. (Exten- 
sion of Laws) Act (1956), S. 3). 


In the present state. of the law in force 
in the State of Jammu and Kashmir a negoti- 
able instrument executed or negotiated in the 
State must be affixed with Stamps of the 
value and description given in the J. and K. 
Stamp Act 1977 and not in the Central Act 
of 1899. (Para 5) 

All laws in force prior to the commence- 
ment of the Constitution were continued by 
Art. 372. . The J. and K. Stamp Act clearly 
fulfilled this requirement. The application 
of the Constitution of India to the State could 
not therefore affect the validity or the opera- 
tion of the Act even as respects the matter 
covered by Entry 91 of the Union list as 
long as the Union Parliament did not make 
any law applicable to the State govern- 
ing that matter. In point of fact the Union 
Parliament has not so far made any such 
law in relation to the State. (Para 3) 


Further, the Negotiable. Instruments Act 
was extended to the State under J. and K. 
(Extension of Laws) Act and by virtue of 
Section 3 thereof reference to the Indian 
Stamp Act in Section 20 of the Negotiable 
Instruments Act must be construed as refer- 
ence to the J. and K. Stamp Act 1977 since 
the Central Act does not apply to J. and K. 
State. . (Para 4) 


MUFTI, 3.:— The question before the 
Full Bench is whether a negotiable instrument 
executed or negotiated in the State must be 
affixed with stamps of the: description presec- 
ribed by the Jammu and Kashmir Stamp Act, 
1977 or with those prescribed by the Indian 
Stamp Act, 1899. 

2. This question has arisen in two 
civil suits between the parties herein which 
are pending in this Court on its original side. 
Both these suits are founded upon pronotes. 
Before the learned single Judge trying these 
suits an objection was taken on behalf of 
‘the defendants that the pronotes were inad- 
missible in evidence as they were not duly 
stamped. It was contended that the pro- 
notes bear stamps of the description pres- 
cribed by the State Act and not those pres- 
cribed by the Central Act, as they should 
have, having regard to the provisions of the 
Negotiable Instruments Act which was a 
plicable to the State. The learned Single 
Judge felt that the question raised required 
consideration by a larger bench and made 
a reference accordingly. That is how the 
matter has come before us. 


A 


3. The law relating to stamps in force 
in the State is contained in the Jammu and 
Kashmir Stamp Act, 1977. This Act was 
enacted by the then Maharaja as an abso- 


lute ruler of the State having plenary powers 
of legislation ir relation thereto. The Act 
came-into force on Ist day of Baisakh 1978 
corresponding to 13th April 1920 A. D. 
Ever since it has remained in force in the 
State. Meanwhile following accession of the 
State to the Union of India,’ the Constitu- 
tion of India was made applicable to the 
State, of course, with some additions and 
modifications. The constitutional relation- 
ship between the Union and the State, as de- 
fined by the provisions of the Constitution 


applicable to the State, envisages that, in. 


respect of certain matters provided in List 
I in 7th Schedule of the. Constitution, the 
power of legislation in relation to the State 
would exclusively vest in the. Union 
Parliament. These matters include the matter 
covered by Entry 91 of the said list which 
reads thus : 


“Rates of Stamp duty in respect of 
bills of exchange, cheques, promissory notes, 
bills of lading, letters of credit, policies of 
insurance, transfer of shares, debentures, 
proxies and receipts.” - 

Alongside it is provided by Article 372 of the 
Constitution that all the law in force in the 
territory of India immediately before the 
commencement of Constitution shall continue 
in force therein until altered or repealed or 
amended by the competent legislature or other 
competent authority. The expression ‘Law 
in force’ has been defined as including a law 
passed or made’ by the Legislature. or other 
competent authority in the territory of India 
before the commencement of the constitution 
which was not previously repealed. The 
Jammu and Kashmir Stamp Act clearly ful- 
filled this requirement. The application of 
the Constitution of India to the State could 
not therefore affect. the validity or the opera- 
tion of the Act even as respects the matter 
covered by Entry 91 of the Union list as long 
as the Union Parliament did not make any 
law applicable to the State governing that 
matter. In point of fact the Union Parlia- 


ment has not so far made any such law inl - 


relation to the State. The Indian Stamp Act, 
1899 has been amended to govern part B 
States, as the States like the Jammu and 
Kashmir State were then called, in the 
matter but not so the Jammu and Kashmir 
State. This is what is clear from Section í 
the Indian Stamp Act, 1899 which reads 
hus: 

“This Act may be called The Indian 
Stamp Act, 1899. . 

2. It extends to the whole of India 
except the State of Jammu and Kashmir pro- 
vided that it shall not apply to the. territories 
which, immediately before the Ist November, 
1956, were comprised in Part B States (ex- 
cluding the State of Jammu and Kashmir) 
except to the extent to which the provisions 
of Act relate to rates of stamp duty in 
respect of the documents specified in Entry 91 
of List 1 of the seventh schedule to the Con- 
stitution. 
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3. It shall come into ee ca eae 
day of July, 1899.” 


-After the application of the Constitutin of 


India to the State, the Jammu and Kashmir 
Stamp Act, therefore, continues to be a good 
law—-as good as it was when it was originally 
enacted—even as respect matter covered by 
‘entry 91 of the Union list. That being so, a 


` negotiable instrument executed or negotiated 


in the State must be stamped in accordance 
with the provisions of the said Act. In other 
words such instrument should not only bear 
stamps of the description prescribed by the 
said Act out also of the value provided in 
the said Act. 

4, his conclusion is not open to 


question on the ground, as Mr. Kaul tried 
to make out, that it runs counter to Sec. 20 


of the Negotiable Instruments Act, 1881 which 
is app Je. to the Sas The section gives 
general. fn ae a person to whom a 


signed and stamped paper is delivered to 
convert ib into a. negotiable instrament pay 
able to himself or any specified person 

opens with the. words. “where one Spee 
signs and delivers to another a paper stamped 
in accordance with the law relating to negoti- 


: able instruments then in force in India.” Ad- 


verting to these words Mr. Kaul contended 
that- implication clearly was that a nego- 
tiable instrumént must be stamped in accord- 
ance with the Indian Stamp Act irrespective 
of the fact whether .it was executed within 
the State or outside. ! 
correct. These words suggest that in order 
that a signed paper delivered to any person 
may be converted into a negotiable instru- 
ment, it’ must be stamped in accordance with 
the provisions of law relating to stamps in 
force in India. That law may not be. uniform 
in India, as it actually is not, because the 


Indian Stamp Act 1899 does not apply to the ` 


State of Jammu and Kashmir which has an 
Act of its own called the Stamp Act,” 1977, 
although the State is a part of India under 
Art. 1 of the Constitution. Therefore, in 
order to convert a paper signed in the State 
into a negotiable instrument, it must. be 
stamped in accordance with the J. and K: 
Stamp Act, 1977. Even if it were assumed 
that reference in the opening words of Sec- 
tion 20 of the Negotiable Hnstruments Act 
was to the Indian Stamp Act, the argument 
of Mr. Kaul does not help him. The Negoti- 
able Instruments Act was extended to the 
State. under an Act of the Parliament called 
the Jammu and Kashmir (Extension of Laws) 
Act, 1956, Section 3 of that Act provides 
as under l 
“Any reference in any Act or in the 
Ordinance mentioned in the Schedule to a law 
which is not in force in the State of Jammu 
and Kashmir shall, in relation to that State, 
be construed as a reference to the corres- 


ponding law, if any, in force in that State.” | 
reference to the Indian Stamp’ 


Accordingly 
Act in Section 20° of the Negotiable Instru- 


Bakshi Kesho Nath v. State (Thakur J.) 


. Power of attorney — 


The argument is not. - 


A. L R 
ments Act, if at all that is so, must be con- 
strued as reference to the 
Kashmir Stamp. Act, 1977 because the- Indian 
Stamp Act does not segment apply to 
State of Jammu and Kashmir 

5, In these cirenmtanee I am of the 
opinion that in the present state of the law 
in force in the State of Jammu and Kashmir 
a negotiable instrument executed or negotiat- 
ed in the State must be affixed with stamps 
of the value and description given in the 
Jammu and Kashmir Stamp Act, 1977. I 
answer the question accordingly. _ - 


S: M. F. ALL C. J.:— I agree. 
MIAN JALAL-UD-DIN, J. :— I agree. 


Answer accordingly. 


~ 
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DEVI DASS THAKUR, J. 


Bakshi Kesho Nath, Petitioner v. State 


of ‘J. & K. and another, Respondents. 


Civil Revn.-No. 11 of 1974, Dj- 7-10- 
1974.* 


(A) Civi P. C. (1988), 0. 3, 


Depaty 
Food and Supplies, J. & K. has no compe- 
tence to sign a power of attorney on behalf 
of the Commissioner, J. and K. (Para 2) 


(B) Civil P. C. kogy To 27, Rr. 1 and 4 

G. and K) Law Department Manual 
R. 78 — Competency of Public Prosecutor to 
sign written statement on behalf of State. 

A Public Prosecutor in J. and K.-is an 
ex-officio Government Pleader and is- autho- 
rised to act for the Government in respect 
ie any judicial proceedings and is, as such, 

a recognised agent who could appear, .act and 
make applications under the Civil -P. C. o 
behalf of the Government. He is, T 
competent. to sign the written statement on 
behalf of the State even in the absence of a 
formal power of attorney executed in his 
favour by a pérson authorised by the Gov- 
ernment in that behalf, (Para 6) 


Petitioner in person; R. P. Bakshi, for 
Respondent. ` 


ORDER :— In a suit for declaration 
filed by the petitioner: in the court of 
Munsify Jammu, the State and the Commis- 
sioner Food and Supplies for the State of 
J. and K. were im as defendants. Mr. 
R. P. Bakshi appeared on behalf of the de- 
fendants and filed a vakalatnama which was 
signed only the Deputy Commissioner 
Food and Supp Jammu. A written state- 
ment was also filed on behalf of the defend- 
ants which too was signed by the Deputy 


*(Against interim order passed by Munsiff 
Magistrate, Jammu in file No. 
1973, Dj- 26-3-1974). 
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Commissioner Food and Supplies, Jammu 
basides Mr. Bakshi, the counsel appearing 
for the defendants. After this was done the 
plaintiff made an application before the court 
below that-.Mr. Bakshi was not duly repre- 
senting the defendants nor was the written 
Statement on behalf of the defendants signed 
by a person competent to sign; therefore they 
may proceeded against ex parte. 


Munsiff considered the question but refused 


the prayer of the plaintiff by his order dated 
26-3-1974, This revision is directed against 
this order of the: Munsiff. The petitioner 
appeared in person, in support of the reyi- 
sion petition and submitted, that, the order 
impugned in the revision was irregular. He 
has reiterated before me the submissions 
made by him before the trial court. ` 


2. So far as the defendant No. 2 is 
concerned, the contention of the petitioner in 
my opinion is very well founded and must 
invoke acceptance. There is only one power 
of attorney on the file-in favour of Mr. R. P. 
Bakshi. The same is signed by the- Deputy 
Commissioner, Food and Supplies, Jammu. 
There can be no dispute that Deputy Com- 
- Imissioner Food ‘and Supplies Jammu had no 
competence to sign a power of attorney on 
behalf of the Commissioner.. Mr. Bakshi 
could not therefore put in his appearance for 
and on behalf of-the defendant No. 2. Simi- 
lar-is the position regarding the written state- 
ment. Admittedly the written statement does 
not bear the signatures of the defendant No. 2. 
Legally speaking, therefore, the defendant 
No. 2 was not duly represented before the 
court nor can it be said that there was any 
valid written statement before the court below 
on behalf of the defendant No. 2. There is 
not proof of due service on the defendant 
No. 2 in the file. If Mr. Bakshi’s appearance 
is held invalid the defendant No. 2 has to be 
served before he can be proceeded against ex 
parte. Mr. Bakshi at this stage undertakes 
to obtain a duly signed power of' ret 
from the defendant No. 2 and produce the 
same before the court below on 1-11-1974. 
This disposes of the dispute regarding the 
defendant No. 2 and to this extent the order 
of the Munsiff is set aside. 

3. The position in- regard to the Ist 
defendant namely the State of Jammu and 

ir, however, is: different and in my 
opinion, the order of the Munsiff in so far 
as it relates to defendant No. 1 cannot be 
disturbed. In order to appreciate the 
at issue, it is necessary to reproduce Rules 1 
and 2 of Order 27 of Civil P. C., Rule 78 
of the J. and K. State Law Deptt. 
and the Notification S. R. O. 413 dated 18-8- 
1973. 


4. These provisions on reproduction 


read as under. 
Order 27, Rule 1 :— 

- “In any suit by or against the Govern- 
ment, the pl plaint or. written statement shall be 
signed by such person as the Government 
may, by general or special order, appoint in 


w 
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". this behalf, and shall be verified by any per- 


son whom the Government may so appoint 
and wifo is i with’ the facts of the 
case.” 


Order- 27, ‘Rule 2: 


. “Persons being ex-officio ‘or otherwise 
lange = act pie the ecb r a oe 
cial proceedings 
ers to ee a i recognized agents by whom 
appearances, acts and dpplications under. this 
Code may be made or. done on behalf of 
the Government.” 


Rule 78 of the Law Deptt. Manual : 

“Public Prosecutor to be Government 
Pleader :— All Public Prosecutors shall be 
ex-officio Government Pleaders for all pur- 
poses other than those specified under 
O. XXVII R. 4 and O. XXXII, R. 6 of the 
Code of Civil Procedure.” - 

Notification S. R. O. 413 dated 18-8- 1973: 


“SRO-413 :— For purposes of the provi- 
sions of Rules 1 and 2 of Order 27 and Sec- 
tion 2 (7) of the Code of Civil Procedure, 
Svt. . 1977, and in modification of paras 38 
and 44 of the Revised Law artment 
Manual, 1935, the Government is pleased to 
make the following order :~— ` 


1. In suits by or against the Government, 
the plaint or Written statement shall be sign- 
ed by the Secretary/Head of the Concerned 
Department and shall be verified by either of 
them or by any other gazetted officer of the 
Department who is acquainted with the facts 
of the case. | 

2. The Secretary/Head: of: ‘the concern- 
ed Department and the Secretary to Govern 
ment, Law Department are ex-officio autho- 
rised to act for the Government in respect 
of all Judicial Proceedings. . 

. Explanation :— For purposes. of paras 1 
and 2 Secretary, he Speoiat rys ae 
tio t i etary, the 
Deputy Secretary and the Under Secretary. 

3. The Secretary to Government, Law 
Department, the Deputy Secretary and the 
Under Secretary in that Department shall be 
Government ders for the purposes of 
performing all the functions: of. the Govern- 
ment ` Pleader: under the Code of Civil Pro- 
cedure within the meaning of Section 2 (7) 
of the said -Code. 


By order of the Government of Jammu 


and Kashmir. 
Sd/- Sheikh Ghulam Rasool, 
General Department.” 


5, There is no denial that Mr. Bakshi 
is a Public Prosecutor and thus a Govern- 
ment Pleader ex officio for all purposes ex- 
cept those under Rule 4 of Order 27 
and Rule 6 of Order-33, Civil Procedure Code, 
according to Rule 78 of' the Law Depart- 
ment Manual. He was. therefore. undoubted- 
ly authorized. to appear, on behalf of the 
State being) an ex-officio Government Pleader. 
The appearance of Mr. Bakshi on behalf of 


~ 
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. the State cannot therefore be found fault 
with. ; 
6. There is no infirmity in the ‘written 


_ statement filed on behalf of the State either. 


Under Order 27, Rule 1 of the Civil P.C 
a plaint or written statement on behalf of 
the Government can be signed by such 
person as the Government by general or 
special order may appoint in that behalf. 
A Public Prosecutor being an ex officic 
Government pleader by force of Rule 78 
of the Law Dep ent Manual Mr. Bakshi 
was competent enough to sign the written 
statement on behalf of the State as he was a 
Government pleader for all purposes other 
than those specified in Rule 4 of Order 27 
and Rule 6 of Order 33 of the Civil P. C. 
Under Rule 2 of Order 27 also Mr. Bakshi 
being ex officio Government Pleader was 
authorised to act for the Government in res- 
ipect of any judicial proceedings and was as 
such a recognised agent who could appear, 
act and make applications under the Civil 
P. C. on behalf of the Government. On the 
touchstone of the aforesaid provisions of the 
Civil P. C. and Rule 78 of the Law Deptt. 
Manual Mr. R. P. Bakshi was competent to 
sign the written statement on behalf of the 
State even in the absence of a formal power 
of attorney executed in his favour by a per- 
son authorised by the Government in that 
behalf. Notification SRO 413 dated 18-8- 
1973 merely enlarges the scope of Rule 78 
of the Law Deptt. Manual in that it authorises 
a to the Government and the head 
of the departments also to sign the pleadings 
on behalf of the Government. The: conten- 
tion of the petitioner that the Deputy Com- 
missioner Food and Supplies was not com- 
petent to sign the written statement on behalf 
of the State is correct, but the written state- 
ment has been signed not only by the Dy. 
Commissioner Food and Supplies but also by 
Mr. Bakshi the Government pleader. | 


7. For: these reasons therefore, I. hold 
that there is no infirmity in the written state- 
ment filed on behalf of the State nor is there 
anything wrong in Mr. "8 appearance 
as counsel on behalf of the State. All the 
three aspects of the matter stand decided. 
The: revision. is accordingly disposed of as 


indicated -above. a 
Order accordingly. 
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Munshi Ram, Petitioner v. Financial Com- 
missioner, Jammu and others, Respondents. 
we Petn. No. 245 of 1973, D/- 26-9- 

<A) J. and K. Land Revenue Act (12 of 
1996 Smvt.), S. 111-A (1) b} — Proceedings 
for partition by Co-sharer — Question of title 
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opposite party — Failure of op- 
posite party to file suit within three months 
as ordered under S. 111-A (1) (b) — Effect of. 


Where on an application by a Co-sharer 
for partition of holdings, the opposite party 
is directed by an order under Section 111-A 
(1) (b) to institute a suit within three months 
for determination of the question of title 
raised by him, the failure of the oppone 
party to institute the suit must inevitably re- 
sult in an inference against that party on 
the question of title and the Tahsildar can 
conclude the partition. The Revenue Officer 
has no jurisdiction to extend the statutory 
period of three months for the institution of 
such suit and even if ‘such a. suit is 
instituted beyond the period of three months 
it would be incompetent. Therefore the parti- 
tion proceedings taken in accordance with 
Section 111-A cannot be said. to be erroneous 
as would justify a review of an earlier order. 
„(Para 4) 

(B) Constitution of India, Art. 226 — 
Writ to quash order of Financial Commis- 
sioner passed on review — Review Order 
directing remand and reopening of partition 
passed prior to date of orcement of 
Agrarian Reforms Act — Order bemg bad 
in law proceedings: flowing therefrom would 
be non-existent — Writ if issued would not 


be ineffective in the circumstances—(J. and 
K. Agrarian Reforms Act (26 of 1972), S. 52). 
(Paras 5, 6) 


(C) J. and K. Agrarian Reforms A 

of 1972), S. 2 (5), Expin. (2) and S. 3 — 
Unauthorised cultivation is not personal culti- 
vation for purposes of ‘S. 3. 

According to the definition .of ‘the term 
“personal cultivation” given in Section 2 (5) 
and the Explanation (2). thereto “unauthorised 
cultivation” cannot be deemed to be personal 
cultivation and where land has been occupied 
unauthorisedly the person who, but for such 
nnauthorised occupation, would have been per- 
sonally cultivating such land shall be deemed 
to be in’ personal cultivation. A co-sharer’s 
possession is permissive so long as there is no 
demand for partition or at least so long as 
there-has been no partition ordered by a com- 
petent authority. Therefore, possession of 
Co-sharers after the order of the Revenue 
Officer laying down the mode of partition 
would be unauthorised for purposes of S. 3. 

(Para 8). 
Cases Referred: Chronological Paras 
1973 Kash LJ 393=1974 J and KLR 91 8 


S. D. Sharma, for Petitioner; A. D. Singh 
and A. S. Bali, for Respondents. ` 


ORDER :— The petitioner and respond- 


ents Nos. 2 to 13 in this writ petition were ` 


co-sharers in respect of certain land situate 
in village Chhandaw Tahsil Udhampur. Being 
dissatisfied with his continued co-sharership 
in the aforesaid land the petitioner applied 
under Section 105 of the Land Revenue Act 
to the Tehsildar, Udhampur, in the r 1956 
for partition of' the holdings jointly’ owned 
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by the petitioner and the respondents Nos. 2 
to 13. One of the pleas taken.in defence to 
this application was that land had been mort- 
gaged by the common ancestors of the par- 
ties and that the mortgage had been redeem- 
ed on payment of a sum of Rs. 4383.14.3 as 
mortgage money which had been paid by the 
respondents Nos. 2 to 13 only. It was fur- 
‘ther stated that as the petitioner who was in 
Army service, had not paid his share of the 
mortgage meney he had no right to seek parti- 
tion of the mortgaged holdings so long as 
he did not pay his share of the mortgage 
money. The Tehsildar on the basis of the 
material before him gave a finding that the 
parties were jointly entitled to certain offer- 
ings from Shri Vaishno Devi Ji and the share 
of petitioner out of the offerings also was 
received by respondents Nos. 2 to 13 during 
the period the Petitioner was in the army 
service and that the amount of mortgage 
money was paid by respondents Nos. 2 to 
13 out of the income from the offerings. He, 
therefore, disallowed the plea, granted the 
application for partition and laid down the 
mode of partition by his order dated 8-9- 
1956. This order of the Tehsildar was chal- 
Jenged in revision before the Settlement Com- 
missioner. It was argued before him that the 
plea taken by the respondents regarding the 
redemption of the mortgage by them and the 
incompetence of the petitioner to seek parti- 
tion without paying the proportionate share 
of the mortgage money raised a question of 
title, and such a question could he decided 
by the Revenue Officer, only in one of the 
three ways mentioned in Section 111-A of 
the Land Revenue Act. It was therefore, 
contended before him that the Tehsildar not 
having taken resort to the remedies mention- 
ed in that section the order allowing the ap- 
plication and disallowing the plea was bad 
in law and so not sustainable. The argument 
prevailed with the Settlement Commissioner 
who allowed the revision and set aside the 
order of the. Tehsildar and directed him to 
proceed in accordance with the provisions of 
that section. This order of the Settlement 
Commissioner is dated 27-10-1959 and a copy 
thereof is Annexure “D” to this petition. 
Consistently with the directions given in this 
order the Tehsildar chose to proceed under 
clause (b) of sub-section (1) of S. 111-A of 
the Land Revenue Act and vide his order 
dated 18-3-1960 directed the respondents to 
institute a suit within a period of three months 
in a civil court for the determination of the 
question of title. On the expiry of the period 
of. three months the file came up before the 
Tehsiidar on 20-6-1960. On that date Badri 
Nath one of the respondents in this petition 
and a non-applicant before the Tehsildar sub- 
mitted that no suit for determination of the 
question of title in the land had been institut- 
ed as directed by the Tehsildar vide his order 


dated 18-3-1960. A- prayer for extension 
of time was, however, made on behalf of the 
respondents for the institution of the suit. 
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The Tensildar- was not at the Head quartets 
on that date and the file was therefore order- 
ed'to “be put up before him on 20-9-1960, 
for orders. On that date also it was submit- 
ted before him that the suit had not been 
filed in the Civil Court and-further time was 
prayed for which was granted till 19-10-1968. 
Before proceeding further I may say that 
there was no question of granting extension in 
time as there was no provision in the Lanc 
Revenue Act for the extension of time presc- 
ribed by S. 111-A of the Land Revenue Act. 
The period of three months wes the statutory 
period and the Revenue Officer had absolutely 
no jurisdiction to grant any extension in the 
period. Be that as it may -the case was 
again adjourned and no judgment of the 
Civil Court was obtained and it appears that 
no suit was filed by the respondents in the 
Civil Court for the determination of the. 
gon of title in regard to the land im 

pute. The result of the failure on the 
part of tae respondents to institute the afore- 
said suit was that the Tehsildar proceeded 
with the partition proceedings and ultimately 
vide his order dated 6-3-1969 directed that 
the partition statements Nos. 4 to 8 in ac- 
cordance with the rules framed under the 
Land Revenue Act be prepared. The con- 
sequential action followed and the instrument 
of partition was ultimately sanctioned and a 
direction was issued by the Tehsildar that 
Nishandehi be given to the petitioner on spot 
and the possession of the land which had 
fallen to his share be delivered to him. After 
the ordur dated 26-6-1969 it appears that the 
respondents filed an appeal before the Deputy 
Commissioner, Udhampur, against the order 
of the Tehsildar dated 6-3-1969, who allow- 
ed the appeal and set aside the order of the 
Tehsildar on two grounds. First ground was 
that one Mst. Punna who was also a res- 
pondent in the application had died before 
the passing of the order dated 6-3-1969 and 
her legal representatives had not been brought 
on the record before the passing of the order. 
The second ground taken was ‘that ‘there were 
certain interpolations in the order dated 6-3- 
1969 which did not bear the Signatures of 
the officer concerned. This order passed in 
appeal by the Deputy Commissioner was 
c allenged before the Divisional Commis- 
sioner who dismissed the revision application. 
A further revision was then brought to the 
Financial Commissioner who owed the 
same and set aside the order of the Divi- 
sional Commissioner. The reasons given for 
the: acceptance of the revision were that ac- 
cording to the entries made in the Death 
Register, Mst. Punna had. died on 8-3-1969 


whereas the order. was passed by the Tehsil- 


dar on 6-3-1969. The death of one of tho 
respondents according to. the Financial Com- 
missioner after the order was not at all a 
circumstance which could affect the validity 
of the order passed by the Tehsildar on 6-3- 
1969. On the second question also the 
Financial Commissioner gave a finding that 
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“the. absence of the signature on the interpola- 
tions in the order of the Tehsildar was of no 
consequence as the order dated 6-3-1969 had 
meen reproduced 
dated 26-6-1969 by the Tehsildar. With the 
disposal of the revision application therefore 
the order passed by the Tehsildar on 6-3-1969 
‘became absolute. Some time later however 
the respondent filed a review petition before 
the Financial Commissioner. In this petition 
it was brought to the notice of the Financial 
Commissioner that. the Settlement Commis- 
Sioner vide his order dated 27-10-1959 had 
directed the Tehsildar to have the question of 
title determined consistently with the provi- 
sions of Section 111-A of the-Land Revenue 
‘Act and that this diroction of the Settlement 
Commissioner kad not been complied with 
by the Tehsildar while passing the order 


dated 6-3-1969. Regarding Mst. Punna it was - 


argued that she had made a separate applica- 
tion for partition ‘before the Tehsildar in 
which her legal representatives had not been 
brought. Both these grounds were accepted 
by the Financial Commissioner and he held 
that his earlier order was vitiated and was 
atently erroneous. He, therefore, set aside 
his own order and allowed the review peti- 
tion: He remanded the case- to the Tehsildar 


for further proceedings consistenly with the- 


directions of the Settlement Commissioner 
contained in his order dated 27-10-1959. ``. 


2.. It is the order of the Financial 


Commissioner passed by him in review where- 
by he set aside his own order passed in. revi- 
sion which is the subject-matter of a challenge 
in this writ petition. | 

3. I have heard Mr. Sharma-and Mr. 
Bali counsel for the parties in this petition 
for a fairly long time. For the reasons which 
follow I am of the opinion that the order 
passed by the Financial Commissioner in 
review cannot be allowed to stand. 


4. From a perusal of the interim 
orders dated 18-3-1960, 20-6-1960 and 20-9- - 


1960, attested copies whereof are on the file 
as Annexure “E”, it is apparent that after 
the passing of the order of the Settlement 
Commissioner the Tehsildar proceeded under 
clause (b) of sub-section (1) of S. 111-A of 
the Land Revenue Act and directed the res- 
pondents to institute a suit within three. months 
in a civil court for the determination of their 
title in the property. It is also established 
from the aforesaid order that the respondents 
failed to institute the suit within the period 
prescribed by the Tehsildar. It is admitted 
before me that no suit has been filed by the 


respondents at any time subsequent to the’ 


order dated 18-3-1960. Under these circum- 
stances the consequence which followed from 


the failure of the respondents to institute. the - 


suit within the period prescribed by Sec- 
tion 111-A was to treat the question of title 
as finally settled against the respondents in 
favour of the petitioner, and to hold the peti- 
tiorer Munshi entitled to a partition of the 
holdings. “There was therefore nothing wrong 


in the subsequent order - 


at all filed by the respondents or not: 


A.I. R. 


in sanctioning the mode of partitiom as was 
done by the Tehsildar by his order dated 6-3-' 
1969. Under clause (b) of sub-section (J) of 
S. 111-A of the’ Land Revenue Act when a 
party is directed to institute a suit within three 
months from the date of the order the party 
has no option but to file the suit as directed. 
The failure on the part of that party to in- 
stitute the suit must inevitably result in an 
inference against that party on the . question 
of title. The only fact -therefore which was 


required to be proved in order to entitle the 


petitioner Munshi to have the joint holdings 
partitioned was the factum of the existence 


of an order under clause (b) of sub-section (1). 


of S. 111-A and the fact of the failure of the 
respondents to institute the suit within the 
time prescribed 
sible on either of these facts there was no 


option for the Tehsildar but to conclude the. 
question of title against the respondents and’ 


pass a fresh order sanctioning mode ‘of parti- 
tion. It was not therefore right for the 
Financial Commissioner to set aside the pro- 
ceedings taken by the Tehsildar in accord- 


.ance with the provisions of Section 111-A of 


the Land Revenue Act. It ig only an error 


apparent on the face of the record which _ 


could justify review of his earlier order, As 
discussed above, there was no error “in the 
order much less an apparent one. The order 


-of the Settlement Commissioner, had been 


fully carried out by the Tehsildar and there’ 
was no infirmity in his order. The-Financial 

ommissioner appears io have- been misled 
by the fact that, there was no record avail- 
able to show whether the requisite suit was 
That 
m my opinion was an approach with no re- 
levance to the point in issue. What was mate- 


- Tial was whether the suit was fled within 


three months as ordered by the Tehsildar 
consistently with the dictate contained in 
Sec. 111-A (1) (b) of the Land Revenue Act, 
or not. - The result of the suit instituted be- 
yond the expiry of three mdnths’ period was 
not to be considered by the Tehsildar: rather 
such a suit if filed beyond the period pre- 
scribed would not be competent. ‘The Finan. 
cial Commissioner therefore fell into’ a patent 
error in holding that the order of the Tehsil- 
dar dated 6-3-1969 was erroneous. There was 
no dispute on the question of fact that the 
suit had not been filed within three months 
from the date of-the Tehsildar’s order. ‘The 
penal consequence therefore had been incur- 
red by., the respondents in the form of an 
imple finding. on thé -question of title against 
m. ba 3 


5, Mr. Bali, was made, in the ‘course 
of the hearing to face this position and was 
asked as to how could he overcome the 
hurdle, but, he had no argument to offer as. 
perhaps, there was’ none available to him. 

6. Mr. Baii further’ submitted that 
after the order passed by the Financial Com- 


missioner in review the proceedings had been - 


reopened by the Tehsildar:in accordance with 


As there was no denial pos-- 


P 
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the remand order and the proceedings 
pending before the Tehsildar. when 
Agrarian Reforms Act, 1972 came into force. 


were 
the 


The learned counsel produced in the court- 


a copy of the order of the Tehsildar dated 
28-7-1973 whereby the proceedings have been 
ordered to. abate under Section 52 of the 
Agrarian Reforms Act.- According to the 
learned counsel it will be an exercise in futi- 










of the Financial Commissioner impugned in 
this petition is dated 28-3-1972 and the Act 
e into force in 1973. If the order of the 
Financial Commissioner which led to the re- 
opening of the case and its proceedings is 
held to be legally infirm and is AE ra 
quashed the proccednes before the Te 
which owe their genesis to the impugned 
order shall have also to be treated as non- 
istent in- the eye\of law and the abatement 


7. << Mr. Bali, then contended that even 
if the impugned order is quashed the pro- 
ceedings for partition and delivery of posses- 
sion pursuant to the order of the Financial 
Commissioner passed in revision would have 
survived, which could not escape abatement 
under Section 52 of the Agrarian Reforms 
Act. He is right to that extent, but the fact 
remains that the order prescribing mode of 

ition would remain in existence to esta- 

ish the petitioner’s title in the land and his 
right to possession could be enforced by the 
petitioner by a suit under Section 117 of the 
Land Revenue Act. It cannot, therefore, be 
said that the setting aside. of the order of the 
Financial Commissioner would not have an 
effective result. : 

8. Lastly it was contended that the 
land not being in possession of the petitioner 
on ist September, 1971, the ownership rights 
in this land had vested in the State under 
Section 3. of the Agrarian Reforms Act. - This 
argument finds a complete reply from a judg- 
ment of this court in Taramani Badial v. 
Thakur Dass, reported as 1973 Kash LJ 393. 
According to the definition of the term “per- 
sonal cultivation” given in sub-section (5) of 
S. 2 of the Agrarian Reforms Act‘and the Ex- 
nation (2) thereto “unauthorised cultiva- 








vation and where land has been occupied 
unauthorisedly the person who, but for such 
unauthorised occupation, would have ‘been per- 
ally cultivating such land shall be deemed 


Ghulam Hassan vV. 


_ title may. otherwise become 


tion” cannot be deemed to be personal culti- 
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to be in personal cultivation. This definition 
of the term “personal cultivation” and the Ex- 
planation (2) thereto do not leave any doubt 
that the Act has no application to a case of 
this nature where the respondents are holding 
possession of the land unavthorisediy. A 

’s possession is permissive so long as 
there is no demand for partition-or at least so 
long as there. has been no partition ordered 
by a competent authority. If the order dated 
6-3-1969 passed by the Tehsildar laying down 
the mode of partition survives, the possession 
of the respondents would surely be unautho- 
rised at least from that date onwards. That 
date having preceded the. date of enforce- 





_ ment of the Act the respondents were holding 


unauthorisedly on the: date. of the Act and 
therefore for the purposes of Section 3 of 
the Act the petitioner would be deemed to 


dar -be in personal cultivation of the land in 


question. 


9. All the contentions raised by the 
cdunsel for the respondents have been replied. 
None of the. contentions has prevailed. The 
petition having survived all the defences suc- 
ceeds and is accordingly allowed. In the 
peculiar circumstances of the case the par- 
ties are left to bear their own costs. 

Petition allowed. 
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Mir Ghulam Hassan Shah Geelani, Plain- © 
tiff v. Mir. Maqbool Singh Geelani and others, 
Defendants. 

Civil Suit No. 45 of 1968, D/- 4-3-1974. 

(A) Specific Relief Act (1877), Ss. 42 and 

— Suit for declaration of title as a 
Manager of Wakf — Omission to ask for 
relief of possession — Effect. AIR 1941 Mad 
822, Dissented from. 

A person suing for declaration of title 
as ‘trustee’ can and,- in fact, must sue for 
possession, if he is out of possession of the 
trust-property. On the other hand a person 
Suing for a‘ declaration of title as Manager 
of a Wakf, by whatever name called, need 
not and cannot sue for possession, even if 
he is out of possession of the Wakf property. 
The only other relief that he can appropriate- 
ły ask for is the relief for injunction. ‘In 
fact he must ask for it. The declaration of 
infructuous and 
useless, . (Paras 7, 12) 

Where the defendant does not only deny 
the title of the plaintiff to be the Manager of 
the Wakf but also denies that the property 
is Wakf property, the- plaintiff should ask 
for possession along with declaration of his 
title. Not merely because the declaration of 
title would otherwise be. meaningless but also 
because the plaintiff cannot ‘split up the cause 
of action which, in the circumstances, is the 
same. Challenging the fact that the property 
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is: wakf property may not constitute the de- 
nial of right of the plaintiff to be Manager 
but it clearly constitutes denial of his right 
to control and manage the property, a right 
which is contained in the right to be Manager. 
AIR 1922 PC 123; AIR 1958 AH, 371 (SB); 
AIR 1938 Lah 869, Rel. on; (1912) 15 Ind 
Cas 552 (Cal), Distinguished; AIR 1941 Mad 
822, Dissented from. (Paras 7 and 12) 
Cases Referred: Chronological Paras 
AIR 1958 All 371 = 1957 All LJ 777 (SB) 8 
AIR 1941 Mad 822 = 1941-2 Mad LJ 463 

(FB) Ul 
AIR 1938 Lah 869 = 180 Ind Cas 799 g 
AIR 1922 PC 123 = 48 Ind App 302 5, 1I 
AIR 1916 PC 256 = ILR 43 Cal 707 11 
(1912) 15 Ind Cas 552 (Cal) 10 


J. N. Bhan, for Plaintiff, S. L. Koul, S. 
K. Chackoo, M. K. Tickoo and B. N. Dhar, 
for Defendants. 

ORDER :— The plaintif, Gh. Hassan 
Geelani, has commenced this suit for—{A) -a 
declaration to the effect that he is the heredi- 
tary Sajadahnashin of the Kbankah called 
‘Ziarat Syed Abdul Qadir Jeelani’ situate at 
Khanyar, Srinagar and that, as such, he is en- 
titled, jointly with his brother, defendant 
No. 1, and in his absence, solely, to adminis- 
ter and manage all the affairs of the Ziarat 
‘and to realise and disburse the offerings and 
other income accruing to the Ziarat without 
interference by: any-one, be it one person or 
a group of persons: and (B) a perpetual in- 
junction restraining the defendants from inter- 
fering with his rights in that behalf. 

2. The contesting defendants have 
resisted the suit inter alia on the ground that 
the valuation for purposes of court-fee and 
jurisdiction is insufficient and that the suit, 
as framed, is not maintainable because, as 
the written statements put it, “there is land 
and property attached to the Ziarat which 
have not -been included in the suit and no 
further relief has been sought.” It is aver- 
red by Defendants that under instructions 


appointed attorney, l , 
Central Augaf Islamia, defendant No. 7, is 
looking after the affairs and management of 
of the Ziarat and its property. These techni- 


cal pleas are the subject-matter of issues 


1 and 6 which have been tried as preliminary 
‘issues. The two issues are framed thus :— 
1. Has the suit not been properly valued 
for the purposes of court-fees and 
jurisdiction? OPD 
6. Is the suit liable to be dismissed for 
non-inclusion therein of some property 
belonging to Ziarat Dastgir Sahib 
Khanyar and for omission to sue for 
additional reliefs open to the plaintiff? 
OPD. ; 

3. The contesting defendants led aix 
witnesses who depose, almost unanimously, 
that management of the Ziarat and its pro- 
perty consisting of two parks, one vacant piece 
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of land and two buildings at Srinagar and 
some agricultural lands at Pulwama is held 
and controlled by Idara Auqaf Islamia, de- 
fendant No. 7, who have rented out one of 
the buildings to the Government for running 
a school and use the other for purposes of the 
Ziarat for imparting religious education. The 
plaintiff has not produced any evidence in 
rebuttal. The conclusion is,. therefore, irresis- 
tible that the Ziarat and the property apper- 
taming thereto are under the control and 
management of Idata Auqaf Islamia, defend- 
ant No. 7. I hold accordingly. Š 


4. The question arises whether, in the 
circumstances, the plaintiff should have sued 
for possession of the Wakf property. The 
contention of the counsel for the defendants 
ig that the plaintiff claims title to the control 
and management of the Wakf which he does 
not in fact have at present and, cannot have, 
unless he obtains possession of the Wakf 
property. Accordingly, they say, that the 
relief for injunction cannot be granted to him 
and that he should -have instead asked for a 
relief for possession of the Wakf property 
and since he has not done so, the suit is not 
maintainable. This is, in fact, the basis of 
their objection covered by issue No. 6. The 
argument ‘raises questions under Sections. 42 
and 56 of the Specific Relief Act. In effect 
it is pleaded that the relief for injunction is 
barred by Section 56 of the Specific: Relief 
Act as an ‘equally efficacious relief? by way 
of possession was fairly open to the plain- 
tiff and since he has not claimed that relief, 
he cannot be granted a bare declaration under 
proviso to Section 42 of the Specific. Relief 
Act which precludes the granting of a dec- 
Jaration “where the plaintiff being able to 
seek further relief omits to do so.” These, 
therefore, are the questions which merit con- 
sideration in order to arrive at a decision re- 
garding issue No. 6 

5. The vice of the argument of the 
learned counsel for the defendants is that 
it overlooks the distinction between a trust 
in the technical sense and a trust called the 
Wakf under the Muslim Law and the implica- 
tions that such distinction has. In its techni- 
cal sense which is also how it is understood 
under the English Law: 

“A... > is an obligation annexed to 
the ownership of property and arising out of 
a confidence reposed in and accepted by the 
owner, or declared and accepted by him, for 
the benefit: of another, or of another and 
the owner,; the person who reposes or dec- 
lares the confidence is called the ‘anthor of 
the trust’; the person who accepts the con- 
fidence is called the ‘trustee’; the person for 
whose benefit the confidence is accepted is 
called the ‘beneficiary’; the subject-matter of 
the trust is called ‘trust property’, or 
‘trust money’; the “beneficial interest’ or ‘in- 
terest’ of the beneficiary is his right against 
the trustee as owner of the trust property; 
and the instrument if any, by which the trust 
ig declared is called the ‘instrument of trust.” 
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Clearly, in this: sense, the concept of a trust 
is that specific property is conveyed to and 
vests in the trustee as the owner thereof in 
trust for the beneficiary. This concept of a 
trust is completely alien and unknown to 
Muslim Law. , Wakf, the equivalent for trust 
under Muslim Law, means the detention of 
a thing in the implied ownership of God 
and the appropriation of its profits or usu- 
fruc: in charity on the poor or other good 
objects,” as Abu Hanifa puts it, or ‘for the 
benefit of mankind,’ as his two disciples Abu 
Yusuf and Mohamad have expressed it. Under 
the Muslim Law, once a Wakf is created, the 
properly vests in the Almighty -and, ideally, 
the Almighty becomes the holder and pos- 
sessor of all the rights therein. The curator 
Or person in charge of such property, whe- 
ther described as Mohtamim, Mutwali or 
Sajadahnashin, acts merely as a representative 
or manager. The property does not vest in 
him and he is surely not a ‘trustee’ in the 
technical sense. Herein lies the distinction 
between a trust in the technical sense and a 
Muslim Wakf. A similar distinctior is notice- 
able between a trust in the technical sense and 
a dedication of property made to an idol or 
temple under the Hindu Law. There the 
property vests in the idol or the institution 
while the person in charge, called the Shibait 
or Mahant, acts merely as a custodian and 
manager, These distinctions were elaborately 
and succinctly brought out by their Lordships 
of the Privy Council in Vidya VWVaruthi v. 
Baluswami, (AIR 1922 PC 123), Delivering 
the judgment of the Board, his Lordship, 
Mr. Ameer Ali observed : 


“It is also to be remembcred that a 
‘trust? in the sense in which the expression 
is used in English law, is unknown in the 
Hindu System, pure and simple. (J. C. Ghose, 
‘Hindu Law,’ 276) Hindu piety found expres- 
sion in gifts to idols and images consecrated 
and installed in temples, to religious institu- 
tions of every kind, and for all purposes con- 
sidered meritorious in the Hindu social and 
religious system; to Brahmins, Goswamis, 
Sanyasis etc. When the gift was to a holy 
person, it carried with it in terms or by usage 
and custom certain obligations. Under the 
Hindu law, the image of a deity of the Hindu 
pantheon is, as has been aptly called a ‘juris- 
tic entity,’ vested with the capacity of receiv- 
ing gifts and holding property. Religious 
institutions, known under different names, are 
tegarded as possessing the same ‘juristic’ capa- 
city, and gifts are made-to them eo nomine. 
In many cases in Southern India, especially 
where the diffusion of Aryan Brahmanism 
was essential for bringing the Dravidian peo- 
ples under the religious rule of the Hindu 
system, colleges and monasteries under the 
names of Mutt were founded under spiritual 
teachers of recognised sanctity. These men 
had and have ample discretion in the applica- 
tion of the funds of the institution, but always 
subject to certain obligations and duties, 
equally governed by custom and usage- When 
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the gift is directly to an idol or a temple, the 
seisin to complete the gift is necessarily effect- 


‘ed by human agency. Called by whatever 


name, he is only the manager and custodian 
of the idol or the institution. in almost 
every case he is given the right to a part of 
the usufruct, the mode of enjoyment and tke 
amount of the usufruct depending again on 
usage and custom. In no case was the pro- 
perty conveyed to or vested in him; nor is he 
a ‘trustee’ in the English sense of the term, 
although in view of the obligations and duties 
resting on him, he is answerable as a trustee 
in the general sense for mal-administration. 


The conception of a trust apart from a 
gift was introduced in India with the establi- 
shment of Moslem rule. And it is for this 
reason that in many documents of later times 
in parts of the country where Mobaiamedan 
influence has been predominant, such as 
Upper India and the Carnatic, expression 
Wakf is used to express dedication. 

But the Mehommedan law relating to 
trusts differs fundamentally from the English 
Jaw. It owes its origin to a rule laid down 
by the Prophet of Islam, and means ‘the 
tying up of property in the ownership of God 
the Almighty and the devotion of the profits 
for the benefit of human beings.’ When once 
it is declared that a particular property is 
wakf, or any such expression is used as im- 
plies Wakf, or the tenor of the document 
shows, as in the case of Jewan Doss Sahoo v. 
Shah Kubcerooddeen, that a dedication to 
pious or charitable purposes is meant, the 
right of the wakf is exticguished and the 
ownership is transferred to the Almighty. The 
doner may name any meritorious object as 
the recipient of the benefit. The manager 
of the wakf is the Mutwali the governor, 
supcrintendent, or curator. In Jewan Doss 
Sahu’s case the Judicial Committee call him 
‘procurator’. It related to a Khankha, a 
Mahommedan institution analogous in many 
respects to a Mutt where Hindu religions 
instruction is dispensed. The head of these 
Khankhas, which exist in large numbers in 
India is called a Sajjadanashin. He js the 
teacher of religious doctrines and rules of 
life. and the manager of the institution and 
the administrator of its charities, and has in 
most cases a larger interest in the usufruct 
than an ordinary Mutwalli. But neither the 
Sajjadanaship nor the Mutwalli has any right 
in the property belonging to the wakf: the 
property is not vested in him and he is not 
a ‘trustee’ in the technical sense. (Emphasis 
supplied). 

It was in view of this fundamental dif- 
ference between the juridical conceptions on 
which the English law relating to trusts is 
based, and those which form the foundatioas 
of the Hindu and the Mahommedan systems 
that the Indian Legislature in enacting the 
Indian Trusts Act (O of 1882) deliberately 
exempted from its scope the rules of law ap- 


s4. 
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plicable ‘to wakf and Hindu religious endow: 


ments.” 

6. . Because of this difference, it may 
be added, the J. and K. Limitation Act, 1995 
makes a special provision to equate a trust 
created under the Muslim Law and that 
created under the Hindu Law with a trust 
made in the technical sense. By Section 10 
it provides : 
. “Suits against -express trustees and their 
representatives :— 


Notwithstanding anything hereinbefore 
contained, no suit against a person in whom 


property has become vested in trust for any - 


specific purpose, or against his legal repre- 
sentatives or assigns (not being assigns for 


valuable consideration), for the purpose of ~ 


following in his or-their hands such property, 
or the proceeds thereof or for an account 
of such’ property or. proceeds, shall be barred 
by any length of time. 

For the purposes of this section any pro- 

perty comprised in a Hindu, Mohammadan, 
Budhist religious or’ charitable endowment 
shall be deemed to be property vested in trust 
for a specific purpose, and the manager of 
any such property shall be deemed to be the 
trustee thereof.” 
The -deeming provision at the end of this 
section clearly explains the difference which is 
amplified further by Articles 134, 134-A, 
134-B, 134-C in the schedule making separate 
provisions for limitation in respect of suits 
directed against alienations made by a 
‘trustee’ and those made by the Manager of 
a Hindu or Muslim endowment. ‘Similar pro- 
visions appear in the Limitation Act in force 
elsewhere in 

qi The distinction ‘noticed above be- 
tween a ‘trust’ and a Wak? is not without 
difference. The it must be conced- 
ed, does not lie in the duties and obligations 
of: a ‘trustee’ and the Manager of a Waki, 
by whatever name called. These are similar. 
A manager of-a wakf is as much answerable 
‘for the acts of mal-administration as a trustee 
in the usual sense. The difference is reflected 
into and appears in their personal rights in 
the matter. One who has a right to be the 
truste has also the right to be in possession 
of the trest property and until he obtains 
‘possession, he cannot have the control and 
management of the trust. The two rights 
go together and cannot be separated. The 
position of the person claiming to be Mana- 
ger of a Wakf is quite different. H he has 
the right to be the manager, that by itself, 
entitles him to the control and management 
. of the wakf property.. Thus the personal 
rights of the- two persons; one claiming to 
be trustee and the other claiming/to be 
Manager of a ‘wakf are not comparable. That 


makes all the difference in the reliefs that each - 


‘one of them can and must seek to enforce 
. his rights. On principle, therefore, a person 
suing for declaration of title as ‘trustee’ can 
and, in fact, must sue for possession, if he 
jis Out of possession of the trust-property. 


Ghulam Hassan v. Maqbool Singh (Mufti J.) 
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On the other hand a person suing for a dec- 
Jaration of title as Manager of a Wakf, by 
whatever name called, need not and, if I may 
say so, cannot sue for possession, even if he 


1s out of possession of the Wakt property. 


ts only other relief that he can appropriat- 
‘ie ask for is the relief for injunction. In 

act he must. The declaration of title may 
otherwise become infructucus and useless. 
Here I am thinking of cases where the 
defendant denieg the title of the plaintiff 
to be the Manager but does not deny that 
the property is wakf property. Cases 
are however, conceivable where the de- 


fendant does not only deny the title of . 


the plaintiff to be the Manager of the 
Wakf but also denies that the property is 
Wakf property. The question arises whe- 
ther in such cases the plaintiff need ask 
for possession along with declaration of 
his title. Surely so. Not. merely Ripe 


the declaration of title would otherwise 


De: meaningless but also because the 
plaintiff cannot split up the cause of action 
which, in the circumstances. js the game. 
Challenging the fact that the property is 


wakf property mav not constitute the de-| 
nial of right of the plaintiff to be-Mana- 


et aut it caile e Fr 
right to -con property, 
a which, a. ere is con- 
tained in the tight to be Manager. These 
are then the general principles governing 


enial of his 


the frame of suits by persons claiming to: 


be the Managers of Muslim. Wakfs. In 
View of the fact that the Managers of 
Hindu Idols and temples stand in the 


‘same: relation to the endowed property 


as the Managerg of Muslim Wakfs to the 


-wakf property. these principles apply 


mutatis mutandis to the frame of suits by 
persons claiming to. be Managers of Hindu 
idols and, temples. 


8. The case of Sankatha v. Brij 
Mohan. AIR 1958 All 371 (SB) supports i 


my view. It was a case in 
by the plaintiff for declaration ‘of 
rights ag a co-shebait with a relief for 
injunction was held to be not bad on ac- 
count of the plaintiff not suiny for pos- 
session or joint possession although. the 
possession of the endowed property was 
admittedly with the defendant. Their 
Lordships observed at page 371+ 


“The various deities are in possession 
of the endowed property.- The Shebait 
only manages it and exercises control 
over it on behalf of the deities. The: re- 
liefs claimed contained everything which 
the plaintiff really wanted. viz. a.declara- 
tion of his rights as a co-shebait and be- 
ing allowed to act as a joint shebait. It 
was not, therefore, necessary to ask for 


any further relief for foint possession 


even if it was possible to grant it.” 


9, But the defendants relied on 
three decisiong in support of their conten- 


i 
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tion thataperson suing for title to be 
manager of a Muslim Wakf must’ neces- 
sarily sue for possession of the wakf pro- 
perty if he be out of possession. The first 
is the decision of the Lahore High Court 
in Jamiat Dawat wa Tabligh Islam v, 
Mohammad Sharif, 180 Ind Cas 799. = 
(AIR 1938 Lah 869). In this case the 
plaintiff sued. m declaration that he. was 
the Mutwalli of Jammia Mosaue called 
'Mohd. Sharif Wal’ and as such he was 
entitled to manage. the affairs connected 
with the mosque and to realise and dis- 
burse the income derived from the pro- 
perty appertaining to the mosque for the 
benefit “thereof, The plaintiff did not 
admittedly have the management and the 
control of the mosaue and the buildings 
appertaining thereto. In the circumstances. 
it was heid., that the suit for mere de- 
claration could not lie. The pith of the 


judgment lay in the following aaa 


tions at page 805: 


“It may not be necessary iò institute. 


a suit for possession in certain cases. but 
it cannot be denied that unless some sort 
of further relief is obtained. a mere de- 
claration will not be of any use to those 
persons who are out of- possession and 
who on the basis of a mere declaratory 
decree cannot obtain possession.” 


Thus the judgment supports my view 
rather than the view advanced by the 
defendants. 
are the epitome of the general principles 
stated by me in the matter, 


10. -The second decision relied 


upon in support of the defendants’: con- ` 
tention is the case of Erfan Mandal ` v. 


Samiruddin Mandal,- (1912) 15 Ind Cas 
552 (Cal). It was s. case ig which the 
plaintiffs had put their ease in the alter- 
native. In the first place they had asked 
_ for declaration that the Wakf-Nama of 1888 
was collusive and inoperative and there- 
_fore the first defendant had not acquired 
any valid title as Mutwal. In the se- 
cond place they had asked for a declara- 
tion that if the Wakfnama was treated as 
valid, the defendant had not been legally 
appointed Mutwal, because the entire 
body of persons competent to appoint the 
Mutwalli did not tolin in making his ap- 
pointment. It wag held that if the first 
alternative wag established to be true. the 
plaintiffs were entitled te recover posses- 
sion a8 owners and if the second alterna- 
tive case was established to.be true. they 
were entitled to seek the removal of the 
defendant and for the appointment of a 
trustee duly appointed by persons compe- 
tent in that behalf but neither of the two 
consequentia] reliefs were asked for. In 
the circumstantes it was held that the suit 
was not cumpetent. This case has clear- 
ly no bearing whatsoever on the. question - 
befere me whether a person suing for 
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Of:‘a Wakf need also sue for possession. if 
he does not have the control and manaze- 
ment of Wakf property and if so, under 
what circumstances. As such it is “easily 
distinguishable, 


11. - The third decision relied upon - 
by the defendants ig of the Madras High 
Court in Kandaswam:. Thambiran v. 
Vagheesam Pillai, (ATR 1941 Mad 822 
(FB)). It was a case in which the plaintiff 
asked for a declaration of his title’ to the 
office of Mahant without also asking for 
possession although he was out of the pos- 
session of the endowed property. It was 
held that the plaintiff should have asked 


- for possession by reason of Section 42 of 


the Specific Relief Act and since he had 
failed to do so, the suit was vitiaicd, The 
decision proceeded on the hypothesis that 
S position of Mahant was comparable 

a trustee in the technical sense, On 


thie hypothesis. the conclusion, which 


the learned Judges arrived at. was in» 
evitable. With respect. I mav sav that 
the learned Judges have overlooked the 
distinction between Hindu religious en- 
dowment and a trust in the genera] sense 
and the hypothesis on which the judg- 
ment proceeds is not correct. The learn- 
ed Judges tried to support this hypothesis 
on the following observations of Lord 
Shaw in Ram Parkash Dass v. Anand Das, ~ 
ILR 43-Cal 707 = (ATR 1916 PC 2568). 


“He sits upon the wadi, he initiates 
candidates into the mysteries of the cult: 
he guperintends the worship of the idol 
and the accustomed spiritual rites: he 
manages the property of. the institution, 
he administers its affairs: and the whole 


asselg are vested in him as the owner owner 


thereof in trust for the jnatitution itse 
(Emphasis supplied). 

e decision was noticed by the Board in 
a Rg estan case (AIR 1922 Pe 123) and 
it was observed: 


“They thus concur ‘with the first 
Court that there was no “specific trust” 
which was the foundation of the plaintiff’s 
case. But after examining some of the 
judgments of their own Court. they ap- 
parently felt constrained to hold that the 
decision of this Board in ILR 43 Cal 707 = 
(ATR 1916 -PC 256) had crystallised ihe 
law on the subject,’ and . definitely de- 
clared the Mohant to be a ‘trustee’. It is 
to be observed that in that case the deci- 
sion related to the office of Mokant, but 
in the course of their judgement their 
Lordships conceived it desirable to indi- 
cate inter aHa what. upon the evidence of 
the usages and customs applicable to the 


- institution with which they were dealing. 


and similar institutions, were the duties 
-and obligations attached to the office of 
superior and they used the term. ‘trus- 
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tee’ in a general sense, as In previous de- 
cislorg af the Board, by way of a com- 
yendious expression to convey a general 
conception of those obligations. They did 
net attempt te define the term or to hold 
“hat the word in its specific sense is ap- 
plicable to the laws and usages of the 
country,” 


That amply demonstrates that the con- 
struction placed by the learned Judges of 
the Madras High Court on the judgment 
of the Board in Ram Prakash Dass’s case 
did not represent itə true import and 
content. The case of Kandaswarni can, 
therefore, hardly be treated as an autho- 
` rity in the decision of the present con- 
troversy, : 


12 In the present case it is no 
doubt proved that the wakf property is 
under the control and management of 
Idara Aŭúaaf Islamia, defendant No. 7. but 
the Idara nor also anv other defendants 
dispute that it ig a Wakf property. On 
their pleadings they even concede that 
he. who has a right to act as Safidah- 
nashin, has the right to control and 
Manage the Ziarat and its property. The 
conclusion ig implied in their averment 
that the Idara is looking after the affairs 
of the Ziarat and itg property under in- 
structions from its rightful sajfiadahna- 
shin, defendant No. 1 and his dulv ap- 
pointed attorney. defendant No. 3. On 
the general principles set out above. it 
was, therefore, enough for the plaintiff to 
sue for declaration of his rights as Sai- 
jadahnashin with a consequential relief 
for injunction. as he has actually done. 
He need not and: could not sue for pos- 
session. The argument to the contrary 
made by the learned counsel for the de- 
fendants cannot prevail. The argument 
may at first sight appear to be specious 
and appealing but a slight examination 
shows that it depends for its validitv on 
the assumption that the Muslim Wakf is 
comparable to a trust in the technical 
sense which js not correct. In this view 
I hold that the plaintiff need not have 
lasked for anv relief other than those al- 
ready prayed for bv him. He should 
however have made mention of the pro- 
perty attached to the Ziarat in the plaint. 
but the omission does not vitiate the suit 
as the irregularity is one of form than of 
substance. Issue No. 6, is. therefore, de- 
cided against the contesting defendants. 


l 13. This brings me to the aues- 
tior of valuation. The valuation of 
a suit depends en the reliefs claim- 
ed. Since I have held that the 
guit, as framed. is properly consti- 
tuted, the decision as regards valuation 
must be arrived at on the reliefs as. at 
present, claimed.- These reliefy are for 
declaration ard injunction. The relief for 
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injunction has been asked for by wav of 
consequential relief. In these circum- 
stances the sult is covered by Section 7 
GV) of the Court-fees Act. That being 
60, it was open to the plaintiff to put his 


own valuation on the suit for purpeses of 
court~-fee which would be the valuation . 


for purposes cf. jurisdiction as well. He 
has valued the suit at Rs. 20,101/-. Ori- 
ginally he had paid court-fee separately 
on the two reliefs apparently to save 
geome money in this account. Noticing 
this impropriety Mr. Justice Bhat. on 
whose file the case then was, called on 
the plaintiff by his order dated April 16. 
1970 to satisfy the Court about the suff- 
ciency of the court-fee paid, So alerted 
the plaintiff paid deficiency in the’ court- 
fee and Mr. Justice Bhat, by his order 
dated 26-5-1971, closed the matter observ- 
ing that the plaintiff had already paid up 


the deficiency, Issue No. 1 must there- 


fore be treated as concluded. 


14. - In view of the fact that the 
suit survives decision on the pre 
issues. the defendants will lead evidence 
with regard to the remaining issues. They 
will file lists of witnesses within ten davs 
and the witnesses shall be summoned in 
convenient sets and for dates to be fixed 
by the Deputy Registrar. 
Order accordingly. 
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- FULL BENCH ) 
S. MURTAZA FAZL ALI C. J.. 
JASWANT SINGH AND 
D. D. THAKUR. JJ. 
M/s. Kohli Brothers, Appellant v. 
r of Jammu and Kashmir. Respon- 
ent, 
Civil Suit No. 1 of 1972, D/- 24-2- 
1975, E 


(A) Jammu and Kashmir Limitation 


Act (9 of 1995 Smt.), Articles 92, 119 — 
Applicability — Acceptance of plaintiff’s 
tender for a forest lease — - Plaintiff's 
failure to deposit balance of security 
amount and execute agreement.— Forfei- 
ture of plaintiff's earnest money — Plain- 


Se 

*(Note :— In this case, the Judges of the 
Full Bench differ in their views. The 
majority view is taken by S. Murtaza 
Fazi Al. C. J. and D. D. Thakur, J. 
and the minority view. by Jaswant 
Singh. J. The judgments in the case 
are, however, printed in the order in 
which they are given ‘in the certified 
copy. The first judgment is not. there- 
fore necessarily the judgment expres- 
Sing the majority view......... Ed.).- 


DS/DS/B325/75/SSG 


~ 


= CL 16 of the tender notice, 


1975 


tiff’s suit for return of earnest money — 
In view of terms of tender notice, held 
that it was not Article 92 but Article 119 
which would apply. AIR 1974 Pat 319, 
Dissented from, (Limitation Act (1963), 
Articles 24, 113) (Constitution of Jammu 
and Kashmir, Section 122). 


The plaintiff firm. a registered forest 
lessee deposited earnest money pursuant 
to tender notice issued bv the Conserva- 
tor of Forests who was not a person au- 
thorised by the Governor under S. 122 of 
the Constitution of Jammu and Kashmir 
to enter into a contract on behalf of the 
State. Under Cl, 15 of the tender notice 
the amount of earnest monev had to be 
appropriated by the State Government 
towards the security money in the event 
of the plaintiff’s tender being successful. 
The plaintiff was entitled to the refund 
of the amount in case his tender was not 
accepted. Under Cl. 16 thereof the suc- 
cessful tenderer had to pav the balance of 
the. security and sign the agreement with- 
in 15 davs of the acceptance of hig tender 
otherwise his earnest money would stand 
forfeited. The plaintiff whose tender 
was accepted did not deposit the balance 
of the security amount and also did not 
execute the agreement ag envisaged by 
The Chief 
Conservator of Forests forfeited the plain- 
tiffs earnest money and deregistered the 
plaintiff firm on 1-2-1966. After serving 
a notice on 28-1-1972, the plaintiff brought 
a suit against the State Government on 
1-4-1972 for return of earnest monev al- 
leging inter alia that tender notice was 
illegal, The State Government resisted 
the suit on ground of limitation. Ques- 
tion was which of the Articles 92 and 119 
applied. 

Held (Per Majority: Jaswant Singh, J. 
Contra) (1) That Article 92 of the State 
Limitation Act did not apply. No specific 
Article. of the Limitation Act. as such was 
applicable and the case would fall under 
the residuary Article 119 of the State 
Limitation Act. (1905) ILR 32 Cal 527 
and AIR 1965 SC 1773, Distinguished: AIR 
1974 Pat 319, Dissented from; AIR 1967 
Delhi 91, Followed. =e 
(Paras 28. 43, 44, 45. 47) 

(2) that the mere fact that the Con- 
servator of Forests was not dulv autho- 
rised under Section 122 of the Constitu- 
tion of Jammu and Kashmir to issue a 
tender notice or to receive earnest money 
from the tenderers and the mere fact that 
such a tender notice could not, in any 
event, culminate in the conclusion of a 
valid contract enforceable in law did not 
make the tender notice as non-existent. 

(Para 31) 

(3) that clauses 15 and 16 of the ten- 
der notice could not. therefore. be left out 
of consideration, The question as to what 
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was the purpose of payment by the plain- 
üf and the receipt of the money by the 
defendant though related to the coniraci 
would be taken into account for purposes 
of applying the relevant articles of che 
Limitation Act to the. suit. AIR 1954 S% 
236, Applied. (Paras 31. 33) 


(4) that the receipt by tha defendant 
of the emount of earnest money was not 
for the plaintiff's use so as to attract the 
application of Article 99. (Paras 34. 35) 


_ (3) that the startine point of limita- 
tion under Article 92 was the date of the 
receipt of the money by the defendant. 
Thus, from the date of the receipt of the 
money till the date of the decision of the 
Government regarding the acceptance or 
rejection of the tender of the plaintiff. 
the plaintiff could not have any right to 
sue for the refund of the money. But it 
couid not be said that in this case even 
when the Tight to sue had not accrued to 
the- plaintiff the period of limitation 
would have started running against him. 

{Para 35) 


_, (6) that assuming that the case came 
wi the purview of Article 92. it was 
comparatively more reasonable and just 
to avoid its application ag Article 119 was 
comparatively more benevolent to the 
Plaintiff for the reason that the limitation 
Started under that Article from’ the date 
of the accrual of the right to sue. AIR 
1958 Bom 10. Followed. (Para 41) 


(B) Jammu and Kashmir Limitation 
Act (9 of 1955 Smt.), Article 145 — Ap- 


-plicability — Deposit of earnest monev by 


forest lessee — Deposit intended to serve 
as security for lease — Suit for recovery 
of earnest money — Article 145, held not 
applicable. AIR 1966 Andh Pra 218. Dis- 
fae from. (Limitation Act (1963), 


Per Majority: The context in which 
the word ‘depository’ is used in Art 145 


‘Indicates that the deposit should resemble 


a pawn or should be in the nature of a 
trust. Where, therefore. the deposit of 
earnest money by forest lessee in terms 
of tender notice for certain forest lease is 
intended to serve. as a security for the 
lease granted in his favour and there is 
nothing in the tender notice to show that 
the said deposit possesses an element of 
entrustment or that there. will be a segre- 
gation of the amount, to a suit by the lessee 
for recovery of earnest money Art. 145 
will have no application. AIR 1966 Andh 
Pra 218, Dissented from. Case law relied 
upon, (Paras 9. 18. 42. 44) 


Article 145 cannot be invoked in case 
of refund of earnest money. The reason 
is whereas under Article 145 time. for suit 
begins to run from the date of the deposit 
of pawn. in case of a deposit made for the 
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performance of a contract the- depcsit 
does not returnable until the 
kappening of a certain contingency. 
: a e (Para 10) 

- (C) Jammu and Kashmir Limitation 
Act-(9 of 1955 Smt.) Article 68 — Ap- 
plicabily — Suit by forest lessee for re- 
covery of earnest money — Article 68 is 
not applicable. (Limitation Act (1963), 
| Article 47). . 

Per Majority: Article 68 apphies only 
where the suit is for recovery of money 
paid. upon an existing consideration which 
afterwards fails and the time begins to 
Tun from the date of subsequent failure. 
The applicability of this Article will de- 
pend on answer to the question as to 
when the consideration failed. AIR 1970 
Crissa 39:- ATR 1921 Oudh 47 and AIR 
1960 Madh Pra 56, Followed. (Para .19) 


Where the plaintiff, a forest lessee 


deposited earnest money in terms of ten- 
der notice of Forest Department for cer- 
tain forest lease, but on acceptance of 
the plaintiff's tender the plaintiff neither 
deposited the balance of the security 
money nor did he execute a formal agree- 
meni, to a suit by plaintiff for recovery 
of the earnest money there could be no 
question of failure of an existing consi- 


deration -so as.to attract the. applicability - 


of Article’ 68. more so. when he was not 
given the possession of the leased area. 
; 3 (Paras 20, 27. 28, 42. 44) 
(D) Constitution of Jammu and Kash- 
‘mir, Section 122 — Scope, = i 
| Per Majority: Jaswant Singh. J. 
Contra; The ‘obiect of Section 122 is to 
' gave the Government from. being saddled 


with liabilities for contracts not entered » 


into by a person duly authorised to do so. 


The salutary principle flowing from the’ 


said section is to render a contract not 
consistent with the said section as un- 
. enforceable and inoperative and nothing 
more, The prohibition does not have the 
effect of causing the disappearance of the 
contract. -The record relating to a con- 


tract which is unenforceable in law very . 


much remains visible to the Court to be 


considered for anv Purpose other 


the one prohibited by the Constitution it-. 


self, In contracts forbidden by law what 
the Court ig-prehibited from doing is to 
enforce the same and nothing more. Both 
for purposes of common parlance -and 
legal connotation the contracts remain 
-contracts though unenforceable in law. 
| - (Para 31) 
(E) Interpretation of Statute — 
Limitation Act — Columns of Schedule — 
Construction. 


The accrual of the right to sue must 
elther symchronise with the starting point 
of limitation or precede it. One cannot 
conceive of a case where the period of 


- 
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limitation has started running: against a 
plaintiff but he has no right to sue. Where 
words in the third column -of an Article 
relating to starting point of limitation re- 


ferred to a time before the date of accrual’ 


of cause of action for a suit it must be held 
that such words cannot apply to the suit 
or in other words that-the article does not 
apply to such a suit. - (Para 35) 

(F) Interpretation of Statutes: — 
Limitation Act — Construction fm favour 
of right to sue. 

An article of the law of Limitation 
has to be given plain grammatical mean- 
ing howsoever great hardship may be to 
a plaintiff in a cause. But-if an article is 
capable of two interpretations, a construc- 
tion favourable to the party whose valu- 


able right has been taken away has to be 
preferred, (Para 41) 


Cases Referred: Chronological: Paras 


AIR 1974 Pat 264 = 1974 BLJR 600 23 
AIR 1974 Pat 319 = 1974 Pat LJR 352 23 
AIR 1972 Ker 170 =. ILR: (1972) 1-Ker 1 

i 16 


AIR 1970 Bom 8-= 71 Bom LR 367 13 


AIR 1970 Orissa 89 =_36 Cut LT 208 19 
AIR 1968 Rai 59 = 1967 Rai LW 504 ` 12 
AIR.1967 SC 1162 = (1967)-2 SCR 429 


| 9, 25 

AIR 1967 Delhi 9 .- 85 
AIR 1966 Andh Pra 218 = (1964) 2 Andh 
- WR 144 D 17 
AIR 1965 SC 1773.= (1965) 2 SCR 577 21 
AIR 1962 Pat 372 = 1962 BLJR 480° 12 
AIR 1962 Punj 526 = (1962) 32 Com Cas 
470 ri B's 4! 
‘AIR 1960 Bom 404 = 60 Bom LR 1295- 11 
AIR 1960 Madh Pra 56 = 1959 Jab LJ 659 


| . a 19: 
AIR 1958 Bom 10 = 59 Bom LR 406 41 


AIR 1955 Rai 97 = 1954 Rai LW 615 FB) 
AIR 1954 SC 286 = 1954 SCR 817 ` 31 
ATR 1952 Mad 186 = (1951) 2 Mad LJ 668 


o. n i 
AIR 1921 Oudh 47 = 8 OLR 81 19 © 


AIR 1918 Lah 249 (1) = 46 Ind Cas 26` 24 
(1918) 8 Trav LJ 346 14 


ATR 1914 Mad 4 = 1914 Mad WN 264.15 . 


(1905) TLR 32 Cai 527 = 1 Cal LJ 167 21 


15 Trav LR 51 (FB) | 14 
R. N. Bhalgotra, for Petitioner: R. P. 


Bakshi, for Respondent. 


JASWANT SINGH, J.:— (Minority 
‘view), The Conservator of Forests, Jammu 
Circle, issued a notice jn the year 1965 
inviting tenders from -persons and firms 
registered as Forest Lesseeg in the Forest 
Department of Jammu and Kashmir Gov- 


ernment for the purpose of leasing outthe - - 


right to convert and remove bevond.the 
limits of the demarcated Forests timber 
and firewood from trees marked for fell- 
ing inter alia in compartments Nos. 1 and 
2 of Billawar Range and. Compartments 


Fg 


\ 
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it ts renewal to the original 
alder Same is the procedure provid for 
ting a new permit. If there are more 
fan one appicakon for a permit, the relative 
merits of these toplicant have also to be 
considered with the objections, if any, b 
ers. Therefore, if the petitioner coul 
operate on his inter-State route on obtaining 
a renewal of his original permit, I see no 
reason why he cannot operate on the said 
route by obtaining a new permit, since that 
right has been preserved to 
clause (d) of the Bellary Scheme. 
tention to the contrary urged by counsel for 
the Corporation is not tenable. The order 
of the Tribunal, therefore, suffers from an 
error apparent on the face of the record. 

4. In the result. I allow the peti- 
tion, Ce the order of the Revenue .Appel- 
late Tribunal and, restore that of the State 
Transport Appellate Tribunal. In the cir- 
cumstances, no costs. 


ermit 


AIR 1975 KARNATAKA 145 
B. VENKATASWAML J. 

Chikkaveeregowda, Petitioner v. Deve- 
gowda, Respondent, 

Civil Revn Pten No. 785 of 1974, D/- 
14-6-1974°. 

(A) Civil P. C. (1908), O.. 14, R. 5.— 
Issue framed —~ Power of Court to delete. 

The Court has ample power to delete 
any issue framed by it at ‘anytime before 
the judgment is actually delivered. - 

Where an issue mae tenancy was 
framed by the Court which found that it 
would not at all arise in the suit for per- 
manent injunction simpliciter and hence de- 
leted it; l 


Held that the deletion. was AIR 
1970 Guj:148, Dist., (1972) 1 Mys LJ 216, 
Foll, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 Mys 214 = (1972) I Mys H 

216 2, 
AIR 1970 Guj 148 3, 4 


B. V. Deshpande and T. J. Chouta, for 
Petitioner; S. Shivaramiah for. Kesvy. and 
Co. for Respondent. Pe ee 
ORDER:— This petition under Section 
115 C. P. C. is by the plaintiff in original 
Suit No. 246 of 1969 on the file of the 
Munsiff, Srirangapatna. He is aggrieved by 
an order made by the learned: Munsiff on 
18-3-1974 whereby, ha deleted an issue 
which had been framed earlier, relative to 
the tenancy pleaded by the parties.” . 
- 2, On behalf of the petiHoner- 
plaintiff it had been contended before the 


18-3-1974. 
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*(Against order of Munsif, Srirangapatna D/- - 


-of the Gujarat High Court in 


Petition: allowed. ` 
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learned Munsiff that when once the Karna- 
taka Land Reforms (Amendment) Act 1 of 
1974 came into force, the issue of tenancy 
raised therein could not be tried by him at 
al. Further, he had no power to delete that 
issue either. The learned Munsiff relying 
on the decision of this Court in Tara Bai v. 
Krishna Pandurang Powar (197 7 1 Mysore 
LJ 216 = (AIR 1972 Mys 214) came to 
the conclusion that such an issue would not 
at all arise in a suit for permanent injunction 
simpliciter, Therefore, he: directed the de- 
letion of that issue overruling the objection 
urged on behalf of the revision petitioner. 

3. On behalf of the petitioner, Sri 
T. J. Chouta, the learned counsel, placing 
reliance on a learned single Judge's decision 
abar Somla 
Kamli v. Ganpat Narayan Mohite. AIR 1970 
Guj. 148), contended that when once an 
issue regarding tenancy came ‘to be framed 
and when the Court had’ jurisdiction _ to 
frame such an issue, it was not open to delete 
that issue after the jurisdiction it had earlier, 
had been taken away by the amendment to 
the Land Reforms Act. On behalf of the 
respondent Sri S. Shivaramaiah, the learned 
counsel, relied principally on the decision of 

Court in Tara Bai’s case, (1972) 1 Mys, LJ 
216 = (AIR 1972 Mys 214) and contende 
that even in the first instance ‘such an issue 

been unnecessarily raised. He further 
contended that the jurisdiction to frame an 
issue stems from the provisions of the Civil 
Procedure Code and not by any provision 
contained in the Land Reforms Act. In that 
view, he argued that such power would be 
available to a Court to delete any such issue 
in proper cases. l 

4, On a careful examination of the 

K R I am not persuaded to agree with 

e contention of Sri Chouta. ïn  Babars 
case. AIR 1970 Guj. 148 the facts were dif- 
ferent from the case on hand. In the said case 
there is no doubt that the decision was more 
or less analogous to the one obtaining in the 
t case, so as some of'the facts were 
concerned.. In that case it is: observed as 
follows:— 

“Having framed the issue it is not open 
to the Court to say that it was not necessary 
to frame the issue merely because the court 
had’ passed a decree in another Civil Suit 
No. 42 of 1968. The learned Judge (refer- 
ring to ‘the Sita o ae me oo on 

6 ground. party a to the 
Mamslatdar. ‘These are not a grounds.” 


‘In the’ coritext of the above circumstances 


the learned’ Judge observed: l 
“Onceʻan issue is framed which cannot 
be tried by the Civil Court it must be decid- 
ed by the Tenancy Court. It was obligatory 
on the part of the Cour! to the issue 
to the Tenancy Court.” | 
It is therefore clear that the latter enuncia- 
non a be oe in the context ie 
a facts referred to e age reprodu 
earlier. In the instant ae ia eA rais- 
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ed by Sri Chouta has, in. my opinion, re- 
erence more to .the jurisdiction exercisable 
by a Court under the appropriate provisions 
2 Civil Procedure Code than any other. -It 
is, however, clear’ that the Court ‘has got 
ample power to delete any’ issue framed ‘by 
it at any time before. the: judgment is ac- 
tually . rendered. the instant case, as 
pointed out by the learned counsel for the 
respondent, an issue relative to tenancy 
would not at all arise, having re to the 
ratio of, the decision in Tara Baïľs case, im 
a suit for permanent injunction only. Sri 
Chouta more or less sought to distinguish 
this decision on the ground that when a ten- 
ant sues for permanent injunction on the 
strength of lawful possession, traceable to 


his title as a tenant, and such tenancy is de-. 


nied, such an issue might arise in conceivable 
cases, one such case being the present, and 
any determination thereof has relevance to 
the ultimate determination of. the question 
of lawful possession. In this view, any con- 
clusion as regards such tenancy Gaul ‘at 
times operate as presumptive -proof of’ such 
lawful possession, Whatever may be the 
merits of this submission,. I am bound by the 
decision of the. division ‘bench’ of this Court 
in Tara Bais case. For all these reasons, 
I do not feel persuaded to interfere with the 
order he ee 


5. Civil Revision Petition en en is 
dismissed. No costs 


Revision dismissed. 
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M. ‘Nanjappa, Appellant: V. M. P. 
Muthuswamy, Respondent: 


Second Appeal No. 873 of 1971 (with 
Cross-objections), D/- 7- 8-1974. 


(A) Contract Act (1872), S. 73, Expla- 
nation — Means of mitigati damages — 
Burden of proof — Burden is not on de- 
fendant to prove that there existed such 
means and that plaintiff has not taken 
any steps .to mitigate the damages, but it 
is on plaintiff to prove that he has taken 
all reasonable steps to mitigate damages. 
AIR 1938 Mad 672, Dissented from. | 

If the plaintiff having established the 
breach of. the. contract alleged by him 
fails to establish that he has taken all 


Teasonable steps to mitigate the, damages ` 


consequent on the breach. of the -contract, 
he will be debarred from claiming dama- 
ges from the defendant to the extent he 
could have shane the damages by tak- 
ing reasonable steps. (Para 11) 


*(Against judgment and decree’ of Prl 
Dist. J., Bangalore in Appeal No. 25 of 
1966, D/- 21-1-1970.) 
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The plaintiffs services having been 
wrongfully terminated, the reasonable 
step which he should have taken in the 
circumstances, was to try to secure simi- 
Jar employment with other similar firms. 
He was employed as a salesman in‘a shop 
dealing in silk fabrics and garments in 
the city of Bangalore and was drawing 
monthly salary of Rs, 140 on-the. date of 
termination, In the normal course, having 
regard to the nature of the employment 
which the plaintiff held and the, emolu- 
ments that were attached to the said post, 
it would not be unreasonable to hold that 
it would have taken about three’ months 
time for the plaintiff to secure similar 
employment in the city of Bangalore. 
The plaintiff, would, therefore be entitled 
to ‘Rs: 500 as damages equivalent to the 
salary for a period of three months. AIR 
1963 Madh Pra 242, Relied on; AIR 1938 


. Mad 672, Dissented from. (Paras 14, 15) 


Cases Referred: Chronological ' Paras 
AIR 1963 Madh Pra 242 = 1963 MPLJ 
307 


7. 13 
AIR 1962 SC 366 = (1962) 1 SCR 653 


7, 9 
-~ ATR 1938 Mad 672 = (1938) 1 Mad LJ 857 


1, 
1912 AC 673 = 81 LJCh 1132 9 


K. M Jagadeesa Sastry, for Appel- 
lant; B. S. Somasundara, for Respondent. 


— This second ' appeal 


. JUDGMENT : 
is by the defendant against the decree 


passed by the Principal District Judge, 
Bangalore, in Regular Appeal No. 25 of 
1966 modifying the decree passed by the 
Principal Civil Judge, Bangalore (Urban), 
in Original Suit No. 83 of 1964. The plain- 
tiff has also preferred  cross-objections. 


2. - The respondent Muthuswamy 


‘was employed by the appellant -Nanjappa 


as a salesman under the contract Ex. D-1 
dated 2nd January, 1962. The contractual 
period. stipulated therein is five years. The 
salary fixed was Rs. 120 per month and 
Muthuswamy was entitled to annual in- 
crements at. the rate of Rs. 10. The con- 
tract also provides that in the event of 
Muthuswamy deciding to start his own 
business, he is free to quit the job on the 
completion of three years of service. On 
the same day another contract came into 
existence between the parties under 
which Nanjappa agreed to pay a further 
sum of Rs. 80 per month if Muthuswamy 
secured good business from places out- 
side the city of Bangalore. Tt is not dis- 
puted that no occasion arose for payment 
of the additional amount as per the con- 
tract Ex. P-3. Muthuswamy was employ- 
ed as a salesman in the employer’s shop 

situated in the city of Bangalore,. which 
deals in silk fabrics and garments. 
Muthuswamy rendered service. ‘as a sales- 
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man till 17-3-1964, when his service was 
terminated by the employer, Muthu- 
swamy instituted the suit on the 18th of 
July, 1964 for damages for breach of the 
contract of service Ex. D-1 and claimed 
a sum of Rs. 10,540.00 as damages. - This 
amount, according to Muthuswemy, . re- 
presents the remuneration which he 
would have got if he had continued in 
service for the full period of five years 
stipulated in the contract of service Ex. 
D-1. He has claimed this amount after 
giving deduction to the amounts received 
from his employer. . * 

3. Nanjappa resisted the suit on 
various grounds. It is his case that it is 
Muthuswamy that has committed the 
breach of the contract and abandoned: the 
service voluntarily and therefore, he is 
not entitled (liable) to pay any damages, 
‘His further case is that the amount of 
damages claimed by Muthuswamy is ex- 
cessive and unreasonable. 

4, The Court of first EE 
awarded Rs. 500 to Muthuswamy, as no- 
minal damages for breach of the contract. 
The Court held that it is Nanjappa the 
employer, that committed the breach . of 
the contract as the termination of the 
service was brought about without any 
just or proper cause. The Court further 
held that Muthuswamy not having taken 
any reasonable steps:.to mitigate the 
damages, he is not entitled to claim re- 
muneration for the un-expired period of 
the contract of service, which in this. case 
happens to be 2 years, 9 months and 15 
days. 


of first instance was challenged by 
Muthuswamy in appeal to the- District 
Judge, Bangalore.. The. learned District 
Judge allowed the appeal and made-a de- 
cree in favour of Muthuswamy.: and 
awarded a sum of Rs. 5,130.00 as damages 
for breach of the contract of-service with 
interest on the said amount at 6 per cent. 
per annum from the date of suit till the 
date of realisation, _ 

6.. It is the decree pisei by the 
learned District Judge that is challenged 
by Nanjappa in this appeal. Muthuswamy 
has also filed his cross-objections and 
claimed higher amount as damages. 

7% Sri K M, Jagadeesa Sas 
learned counsel appearing for the appel- 
lant (defendant) comtended-that the learn- 
ed District Judge committed an. error in 
law in holding that. the defendant not 
having placed any evidence on record to 
prove that other employment was avail- 
able to the respondent (plaintiff), the 
plaintiff was not under an obligation to 
prove that he has taken- reasonable steps 
for mitigating the damages resulting from 
the breach of the contract. The learned 
District Judge has taken the view that 
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5. The decree passed by the Court 
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the plaintiff, having successfully esta- 
blished that the defendant has committed 
the breach of the contract, would be en- 
titled, by way of damages to an amount 
equivalent to the remuneration, which 
he would have earned, had he continued 
in service. for the stipulated: period of 
five years under the contract of service 
Ex. D-1. He has further held that it is 
only if the defendant had established by 
placing evidence on record that .other 
similar jobs were available to the plain- 
tiff and that the plaintiff did not avail of 
the apportunity to secure other employ- 
ment, that the plaintiff would be disen- 
titled to claim as damages an amount 
equivalent to the remuneration, which 
he would have earned had he remained in 
service for the full contractual period. In 
support of his decision, the learned Dis- 
trict Judge, has relied upon the decision 
of the Madras High Court reported in 
AIR 1938 Mad 672° (Sundaram Chettiar 
v. Chokalingam Chettiar) and the deci- 
sion of the “Madhya Pradesh High Court 
reported in AIR 1963 Madh Pra 242 
(Pannalal Jugatmal v. State of Madhya 
Pradesh). The contention of Sri Jagadesa 
Sastry, learned counsel appearing for the 
defendant, is that the contention put for- 
ward by him is fully supported by the 
decision of the Supreme Court reported 
in AIR 1962 SC 366 (Murlidhar v. Harish- 
chandra). 


8. Before analysing the rival con- 
tentions, it is necessary to briefly indicate 
the facts which are no more in contro- 
versy in this case, Sri Jagadeesa Sastry 
does not question the’ correctness of the 
finding recorded by the -learned District 
Judge to the effect that the defendant has 
committed the breach of the contract of 


_ service Ex. D-1. It is also not disputed 


that the breach of the contract was com- 
mitted on the llth of March, 1964, It is 
also not disputed by the. parties that on 
the date of the breach of the contract, 
the plaintiff was drawing a salary of Rs. 
140 per month. The plaintiff has, in cate- 
gorical terms, stated in his evidence that 
after his service was terminated, he did 
not make any efforts to secure alternate 
employment. It is also not disputed that 
the -defendant has also not placed any 
evidence regarding the availability of 
jobs after the service of the plain- 
tiff was terminated. Sri B. S. Somasun- 
dara, learned counsel appearing for the 
plaintiff conceded that the plaintiff has 
not taken any steps to secure employ- 
ment. after he was wrongfully dismissed 
from the service by his employer, the 
defendant. l i 


9. Section 73 of the Contract Act, 
hereinafter referred to as the Act, which 


provides for compensation for the breach 


of contracts, reads. as. follows 3 
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“When a contract has been broken, 
the party who suffers by such breach is 
entitled to receive from the party who 
has broken the contract, compensation for 
any loss or damage caused to him there- 
by, which naturally arose in the usual 
course of things from such breach, of 
which the parties knew, when they made 
the contract to be likely to result from 
the breach of it. 


Such compensation is not to be given 
for any remote and indirect loss or dam- 
age sustained by reason of the breach. 

When an obligation resembling those 
created by contract has been incurred 
and has not been discharged. any person 
injured by the failure to discharge it is 
entitled to receive the same compensa- 
tion from the party in default, as if such 
person had contracted to discharge it and 
had broken his contract. 

Explanation: In estimating the loss 
or damages arising from a breach of con~ 
tract, the, means which existed of reme- 
dying the inconvenience caused by the 
non-performance of the contract must bs 
taken into account.” 

It cannot be disputed that Section 73 of 
the Act provides for compensation for 
breach of contracts whether they are 
commercial contracts. or service contracts. 
It is clear from Section 73 of the Act that 
the defendant, who committed the breach 
of the contract, has incurred.a liability to 
pay compensation. to the plaintiff that 
naturally arose in the usual course of 
things from such breach or which the 
parties knew, when they made the con- 
tract, to be likely to result from the 
breach of the contract. The arguments of 
learned counsel for both parties, centred 
on the proper construction to be put on 
the explanation to Section 73 of the Act. 
Explanation to Section 73 of the Act 18 
required to be taken. into consideration 
by the Court for the purpose of remedy- 
ing the loss or damage arising from the 
breach of the ‘contract. The explanation 
makes it clear that the Court must take 
into account the means which existed for 
remedying the inconvenience caused by 
the non-performance of -the contract. It 
is riot disputed that the Court is under 
a duty to take into account the means 
which existed of remedying the inconve- 
nience caused by the non-performance 
of the contract. Whereas Sri Jagadeesa 
Sastry maintains that the explanation im- 
posed a statutory duty on the party who 
alleges that the other party has commit- 
ted the breach of the contract, of taking 
reasonable steps to mitigate the damages 
flowing from the breach of the contract, 
it is asserted by Sri Somasundara that it 
is for the party committing the breach 
of the contract to establish that the means 
of remedying the inconvenience caused 
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by the breach of the contract, did exist 
and that such means: were unreasonably 
not availed of by the other party. In M/s. 
Murlidhar Chiranjilal’s case, AIR 1962 SC 
366 the Supreme Codurt examined the 
scope of Section 73 and the explanation 
thereto, while dealins with a case arising 
out of a breach of contract of sale of 
goods. After examining the. scope of Sec+ 
tion 78 of the Act, the Supreme Court 
has laid down the principles on which 
damages for the breach of contracts have 
to be determined. In: para. 9 of the judg-~ 
ment, the principles have been stated in 
the following terms : 

“The two principles on which dama- 
ges in such cases are calculated are well- 
settled, The first is ‘shat, as far as possi- 
ble, he who has proved a breach of a bar- 
gain to supply what he contracted to get 
is to be placed, as Jar as money can do 
it, in as good a situation as if the con- 
tract had been performed; but this prin- 
ciple is qualified by a second, which im- 


poses on a plaintiff the duty of taking all . 


reasonable steps to initigate the lass con- 
sequent on the bresch, and debars him 
from imi any oart of the damage 
which is due to his neglect to take such 
steps. (British Westiig-house Electric and 
Mfg. Co. Ltd. v. Underground Electric 
Ry. Co. of London, (1912) AC 673 at p. 
689). These two priiciples also follow 
from the law as laic: down in Section 73 
read with the explenation thereof.” 

10. Though tne case dealt with by 
the Supreme Court ‘vas of a breach of a 
commercial contract of sale of goods, as 


the decision was rendered on the con- 


struction of Section .73 read with Expla- 
nation thereof, the principles laid down 
by the Supreme Court are of general ap- 
plication in respect of all breaches of 
contracts to which j5ection 73 of the. Act 
i ag te The general principles deduci- 
ble from the judgment of the Supreme 
Court are as follow:s:— ` 
(i) As far as possible a party who has 
proved a breach of the contract is 

to be placed, as far. as money can 

do it, in as good a situation as if 

i the contract had been performed. ` 
(ii) A’ statutory duty is cast on the 
plaintiff who iias proved the breach 

- of the contract of taking all reason- 

able steps to. mitigate the loss con- 
sequent:on the breach of the con~ 


tract. 
ii) If the plaintiff, who. proves the 
breach of the contract but fails to 
-prove that he took all reasonable 
-steps to mitigate the loss conse- 
quent on the breach of the con- 
tract, he wil. be debarred from 


claiming damages to the extent he 


could have mitigated the same by 
taking such steps. pM Stl 7 


ad 
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11.- It is clear from the decision of 
the Supreme Court that in a- suit for 
damages for breach of the contract, the 
plaintiff has not only to establish the 
alleged breach of the contract, but he has 
further to establish that he has discharg- 
ed the statutory duty cast upon him by 
the Explanation to Section 73 of the Act. 
The statutory duty, which he is required 
to discharge, is to take all reasonable 
steps to mitigate the loss consequent on 
the breach of the contract. The clear 
effect of the judgment of the Supreme 
Court is to place the burden on the plain- 
tiff, who has proved the breach of the 
contract, of further establishing that he 
has taken all reasonable steps to mitigate 
the loss consequent on the breach of the 
contract. The question as to whether the 
plaintiff has taken all reasonable steps to 
mitigate the loss consequent on the 
breach of the contract, is a question of 
fact to be decided having regard to the 
facts and circumstances of each case. If 
the plaintiff places material before the 
Court in support of his case that he has 
taken all reasonable steps to mitigate 
the loss consequent on the breach of the 
contract, it would be open to the defen- 
dant to place material before the Court 
and to establish that the steps taken by 
the plaintiff are not reasonable steps to 
mitigate the loss having ‘regard to the 
facts and circumstances of the case. It is 
then for the Court to weigh the evidence 
produced by the parties and come to the 
conclusion as to whether the plaintiff has 
taken all reasonable steps to mitigate the 
loss consequent on the breach of the con- 
tract. If the Court on facts comes to the 
conclusion that all reasonable steps were 
taken by the plaintiff, he would be en- 
titled to secure a decree for damages. . If, 
however, the plaintiff having established 
the breach of the contract alleged by 
him, fails to establish that he ‘has taken 
all reasonable steps to mitigate the dama- 
ges consequent on the breach of the con- 
tract, he will be debarred from claiming 
damages from the defendant to the ex- 
tent he could have mitigated the damages 
by taking reasonable steps. 

12. In this case, the learned Dis- 
trict Judge, relying on the decision re- 
ported in AIR 1938 Mad 672, came to the 
conclusion that it was for the defendant 
to establish that there existed means of 
mitigating the damages. It is no doubt 
true that the Madras High Court in’ the 
said case has held that the ‘burden of 
proof is upon the defendant of establish- 
ing that there existed means of mitigating 
the damages and that the plaintiff has not 
taken any steps to mitigate the damages. 
In view of the authoritative pronounce- 
ment of the Supreme Court to the con- 
trary, with respect, I cannot follow the 
decision of the Madras. High Court, 
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13. The decision of. the Madhya 
Pradesh High Court in Pannalal Jugat- 
mal’s case AIR, 1963 Madh Pra 242 is con- 
sistent. with the view taken by the Sup- 
reme Court, The learned District Judge 
has not properly understood the ratio of 
the decision of the Madhya Pradesh High 
Court. This is what the Madhya Pradesh 
High Court has laid down in Pannalal 
Jugatmal’s case: | 


“Damages are compensatory and not 
penal and one who has suffered loss from 
breach of contract must take every rea- 
sonable step that is available to him to 
mitigate the extent of damages caused by 
the breach. He cannot claim to be com- 
pensated by the party in default for loss 
which is really due not to the breach but 
to his own failure to behave reasonably 
after the breach. This rule is incorporated 
in the explanation to Section 73 of the 
Contract Act. The explanation casts a 
burden upon the person complaining of 
breach of the contract to show that he did 
not possess means of remedying the in- 
convenience caused by the non-perform- 
ance of the contract. The law, for wise 
reasons, imposes upon a ‘party subjected 
to injury from breach of a contract the 
active duty of making reasonable exer- 
RE to render the injury as light as pos- 
sible.” - 


This decision fully supports the case of 
the defendant as the view taken therein 
is consistent with the decision of the 
Supreme Court. As there is an authorita- 
tive pronouncement on the construction 
of Section 73 read with the explanation 
thereto, I consider it unnecessary to refer 
to the other decisions of the English 
Courts, which Sri Jagadeesa Sastry, 
learned counsel for the defendant, cited 
in support of his contention. . 


14. Coming to the facts of the 
present case, it is clear that the plaintiff 
on his own showing has ‘not. taken any 
steps to mitigate the loss caused by the 
breach.of the contract, The plaintiff was 
working as a salesman in the service of 
the defendant. It is clear from his evi- 
dence that he has been in service since 
several years. In his evidence he has 
stated that he has not at all made any 
effort to seek similar appointment as 
salesman. As the plaintif did not take 
any’ steps’ to secure s employment, 


it has to be held that he has failed to dis- 


charge the statutory duty cast upon him 
of taking all reasonable steps to mitigate 
the loss consequent upon the breach of 
the contract of service. He has, by his 
own neglect, disentitled himself from 
claiming by way of dameges, the remu- 
neration which he would have got for the 
entire unexpired contractual period. As 
the burden of proof in this behalf was on 
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the plaintiff, failure on the part of the de- 
fendant to. place evidence to the effect 
that there did exist means of mitigating 
damages, does not come to the rescue of 
the plaintiff. k 

15. The -plaintiff having establish- 
ed the breach of the contract of service, 
he would be disentitled only to such dam- 
ages, which he could have mitigated by 
taking reasonable steps for mitigating the 
loss consequent upon the breach of the 
contract. I have, therefore, to estimate 
the damages, if any, which the plaintiff 
would be entitled to had he taken reason- 
able steps to mitigate the damages con- 
sequent on the breach of the contract of 
service. The plaintiffs service having been 
wrongfully terminated, the reasonable 
step which he should have taken in the 
circumstances, was to try to secure simi- 
jar employment with other similar firms. 
In the city of Bangalore, there are num- 
ber of shops dealing with silk fabrics 
and silk garments, and similar goods. 
Even if he had taken reasonable steps 
for securing employment with other 
firms, it cannot be assumed that he 
would have secured similar employment 
the very next day after his service was 
terminated by the defendant. In the nor- 
mal course, having regard to the nature 
of the employment which the plaintiff 
held and the emoluments that were at- 
tached to the said post, it would not be 
unreasonable to hold that it would have 
taken about three months’ time for the 
plaintiff to secure similar employment in 
the city of Bangalore. The plaintiff, 
would, therefore, be entitled to damages 
equivalent to the salary for a period of 
three months. As already mentioned, the 
plaintiff was drawing Rs. 140 per month 
on the date on which his services were 
terminated. The amount of salary for 
three months, would therefore come to 
Rs. 420. The, Court of first instance has 
awarded Rs. 500 in favour of the plaintiff 
and that was not challenged by the’ de- 
fendant by way of appeal in the Court of 
the District Judge, The said amount of 
Rs. 500 awarded by the Court of first in- 
stance, in my ‘opinion, represents the cor- 
rect measure of damages, which the plain- 
tiff would be entitled to having regard } 
the circumstances of the case. : 


16. As the appeal of the defendant 
has succeeded, the cross-objections filed 
by the plaintiff have to fail 


17. For the reasons stated above 
this appeal is allowed, the judgment and 
the decree passed by the learned District 
Judge are set aside and those of the 
learned Civil Judge, are restored. No 
costs both in the appeal and the cross- 


objections, 
Appeal allowed. 
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J. T. Mathias, Fetitioner v. A. M. 
Bangalorie and others, Respondents. 
ae Peta. No. “508 of 1974, D/- 1-8- 
(A) Constitution of India, Art. 226 — 
Mandamus — Other remedy open— Writ 
to compel Mayor to hold a meeting of 
Municipal Corporation in Karnataka to 
elect Mayor and Deputy Mayor — S. 448 
of Bombay Provincial Municipal Corpo- 
rations Act, 1949 (as applied to Karna- 
taka) is not alternate remedy — Petition 
is maintainable — (Bombay Provincial 
Municipal Corporations Act (59 of 1949), 
(as applied to Karnataka), S. 448). 


Section 448 of Bombay Provincial 
Municipal Corporations Act, 1949, (as 
applied to Karnataka) is not at all a re- 
medy for a petitioner who seeks a man- 
damus under Art, ‘26 to compel the 
Mayor of a Corporetion to hold a meet- 
ing to elect Mayor and Deputy Mayor. 
It is a right preserved to the State Gov- 
ernment to compel the Municipal autho- 
rities to perform tleir statutory duties. 
No one could compsl the Govt. to take 
action under the sail section. Even other- 
wise, if is doubtful whether the State 
Government could-:ommand the Mayor 
under Section 448 to call the meeting. 
because the Mayor :s not a “corporation” 
within the meaning of Sec, 4 (1) (a) of 
the Act. “The Law of Extraordinary 
Legal Remedies”, ky Ferris and. Ferris, 
1926, at pages 245 «and 247; AIR 1964 SC 
1419 and AIR 1964 SC 1451; Referred to. 

| (Para 5) 

(B) Bombay Provincial Municipal 
Corporations Act (5) of 1949), S..19 (1) — 
Meeting for election of Mayor and De- 
puty Mayor — Notice — Requirements 
— Term of office of Mayor and Deputy 


. Mayor need not be specified in the notice 


— Meeting adjourned by Mayor on that 
ound — Direction to Mayor to call a 
esh election meeting'— If valid — 


(Constitution of India, Art. 226 — Manda- 


mus). 

The term of ofice of the Mayor has 
been fixed by the Legislature. The Mayor 
has no power to fs: that term: in the 
notice of the election meeting. There is 
no rule requiring ‘he Mayor to ' specify 
the term of his successor in the election 
notice, Hence, the action of the Mayor 
in adjourning the election meeting sine 
die on the ground that the notice of the 
meeting did not specify the term of office 
of the’ Mayor anc. Deputy Mayor, is 
illegal. (Paras 7, 8) 

The rules do not authorise the Mayor 
to cancel the nomination papers which 
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were duly received, Hence, where the 
Mayor had illegally adjourned the meet- 
ing to elect a new Mayor and Deputy 


Mayor, on the ground that the notice of 


meeting did not specify the term of office 
of Mayor and Deputy Mayor, and a writ 
petition for mandamus against the Mayor 
was filed to compel him to hold election 
meeting, the Mayor cannot be directed 
to call a fresh meeting cancelling nomi- 
nations already received, but must be 
directed to convene an extraordinary spe- 
cial meeting of the Corporation and to 
proceed with the election of Mayor and 
Deputy Mayor from the stage at which 
it was illegally interrupted, 
(Paras 10, 11) 
Chronological Paras 
(1964) 6 SCR 654 4 
(1964) 2 SCJ 543 4 


Cases Referred: 
AIR 1964 SC 1419 = 
AIR 19864 SC 1451 = 
- M. Rama Jois, for Petitioner; K. A. 
Swami (for Nos. 1 and 4); S Vijaya 
Shankar {for No. 2) and H. K. Vasudeva 
Reddy (for No. 3), for Respondents. 


ORDER :— In this petition under 
Article 226, a candidate for the office of 
the Mayor of the Hubli-Dharwar Munici- 
pal Corporation, hereinafter called the 
‘Corporation’, has prayed for the follow- 
ing relief: | 

To issue a writ of mandamus direct- 
ing respondents 1 and 2 to fix the date for 
the adjourned meeting for holding of 
election of Mayor and Deputy Mayor for 
the Corporation forthwith and to proceed 
with the election from the stage it was 
interrupted by the illegal adjournment 
made by respondent 1 and to complete 
the election in accordance with law. 


2. The events leading up to th 
petition are these: 

Respondent 1 is the outgoing Mayor 
of the Corporation. Respondent 2 is the 
Secretary of the Corporation. The Corpo- 
ration was constituted and is governed by 
the provisions of the Bombay Provincial 
Municipal Corporations Act, 1949, herein- 
after called ‘the Act’. In the month of 
May, 1972, there was general election to 
the Corporation to elect its Councillors. 
After that election, the first meeting of 
the Corporation was held on 3rd June, 
1972 in which the Mayor and the Deputy 
Mayor were elected. In the same month, 
in 1973, there was another meeting in 
which respondent 1 was elected as_ the 
Mayor. For electing the Mayor and De- 
puty Mayor for the year 1974-75, respon- 
dent 1, called a meeting of the Corpora- 
tion on 3rd June, 1974. In accordance with 
the notice of the said meeting, the peti- 
tioner filed his nomination paper for the 
office of the Mayor: Respondent 4 was 
a rival candidate for the said office. Like- 
wise, respondents 5 and 6 were rival can- 
didates for the office of the Deputy Ma- 
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yor. The meeting presided over by. the 
Mayor commenced at 3.00 p.m. evidently 
to take ballot voting. Thus far the Mayor 
was right; but. what happened next is a 
little disturbing. Before the voting took 
place, respondent 7 who is one of the 
Councillors raised a point of order. His 
point was that the notice of the meeting 
was defective as it did not specify the 
term of office of the Mayor and the De- 
puty Mayor. The Mayor, I am told, after 
some discussion, accepted the point of 
order and adjourned the meeting sine die. 
The events that followed immediately 
thereafter are in dispute. It appears that 
there was a lot of commotion followed by 
holding ‘Dharana’ by the followers of the 
petitioner, both in the Corporation hall 
and also before the residence of the Ma- 
yor; but the fact remains that the Mayor 
has not yet called another meeting. So, 
the petitioner has preferred this writ 
petition on 24th June, 1974, for a writ to 
compel respondent 1 to take steps to hold 
the election. 


3. It is admitted on all hands, 
that respondent 1 has to call a meeting 
of the Corporation for electing the Mayor 
and Deputy Mayor for the year 1974-75. 
But the has filed his objections opposing 
the relief prayed for by the petitioner. 
Firstly, he has stated that the petitioner 
is not entitled to a writ of mandamus as 
there is an alternate remedy available to 
him under Section 448 of the Act. Se- 
condly, he has sought to justify his 
action in adjourning the meeting sine 
die. He has stated that the point.of order 
raised by respondent 7 was relevant; that 
the notice of the meeting, without speci- 
fying the term of the Mayor was defec- 
tive, and that he has accepted the point 
of order in good faith and adjourned tne 
meeting.. He has also stated that his deci- 
sion was final and could not be-question- 
ed in court of law. He has further stated 
that he could not convene a fresh meet- 
ing to elect the Mayor and Deputy Mavor 
as some of the Councillors started ‘Dha- 
rana’ in the Corporation meeting hall 
and also before his house, and further 
caused disappearance of the papers per- 
taining to the election and attempted to 
assault the Municipal Secretary, Lastly 
he has stated: 

“In view of the issue raised by the 
opposition members that lst respondent 
has ceased to be a Mayor the: ist respon- 
dent before taking steps in the matter 
was required to take legal apinion about 
it. Therefore, he has directed his law 
Officer to examine the position and if 
need be to consult Corporation Lawyer. 
When all this was going on, the top noted 
writ petition has been filed. After filing 
of the writ petition the matter became 
sub judice, no further action could be 
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taken as it would have affected or inter- 
fered with the course of justice.” 


‘The- statement of objections by respon- 
dent 2, substantially corroborates the 
above averments of the Mayor. 


4, Before I proceed. to consider 
the main question involved in the petition, 
it is mecessary to decide the pre 
objection raised for the respondents, It 
was urged that the petitioner is not en- 
titled to a writ of mandamus as he has 
a specific legal remedy under Section 448 
of the Act, and the existence of another 
remedy is a bar for the issuance of writ 
of mandamus, It is true that mandamus 
will not issue where there is another 
adequate and specific legal remedy com- 
petent to afford rélief upon the same 
subject-matter.. In ‘The Law of Extra- 
ordinary Legal Remedies”, by Ferris and 
Ferris, 1926, it is stated thus at p. 245: 


. “Mandamus is: a supplementary TE- 
medy, to be used where the party has a 
clear legal right and no other appropri- 
ate redress to prevent a failure of justice. 
It does not supersede legal remedies, but 
rather supplies the want of such a re- 
medy. Its use is confined to those occa- 
sions where the law has established no 
specific remedy, and where in practice 
and good Government there ought to be 
one. It is for this reason that the prero- 
gative writ is issued.” 


The learned authors in the same volume 
at page 247, have further stated that 


‘the other remedy, to supersede man- 
damus, must be competent to afford relief 
upon the very subject-matter of the ap- 
plication, and be equally repeat 
beneficial and effective.” i 


I may also refer to the following R de- 
cisions of the Supreme Court on the ques- 
tion. In Thansingh v. Superintendent of 
Taxes, Dhubri, "ATR 1964 SC 1419, the 
Supreme Court observed: 


“Ordinarily, the court will not enter- 
tain a petition for a writ under Article 
226, where the petitioner has an alter-. 
native remedy, which without being un- 
duly onerous, provides an equally effica- 
cious remedy. The exercise of jurisdiction 
is discretionary. It does not exercise 
merely because it is lawful to do so......... 
Where it is open to the aggrieved peti- 
tioner to move another tribunal, or even 
itself in another jurisdiction: for obtaining 
redress in the manner provided Fi a sta- 
tute, the High’ Court normally’ will -not 
permit by entertaining a’ petition-under 
Article 226 of the Constitution the machi- 
nery created under the statute to be by- 

passed, and will leave the party anplying 
to it to seek resort to the machinery so 
set up.” - 

In British India Steam Navigation Com- 
pany v. Jasjit Singh, AIR 1964 SC 1451 
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the above principles have been reiterat- 
ed with an observaton that the High 
Court should be slow in encouraging par- 
ties to circumvent the special provisions 
made providing for :-evisions in respect 
of the orders which tiey seek to challenge 
by a writ. under Article 226. 


With these principles, let me now see 
whether the petitioner has an adequate 
and efficacious remedy under Section 448 
of the Act. The said section provides: 


“448. (1) If it shall at any time appear 
to the Provincial Government upon com- 
plaint or otherwise that default has been 
made in the perform ince of any duty im- 
posed on any of the municipal authorities 
by or under this Act. or by or under any 
enactment for the time being in force, 
the Provincial Government may, if satis- 
fled after due inquiry that the alleged 
default has been made, make an order 
prescribed for the performance of that 
duty : 

Provided that, except in any case 
which appears to th: Provincial Govern- 
ment to be one of amergency, no such 
order shall be made until after the expiry 
of one month from the date of service of 
a written notice on the Corporation, and 
if the Provincial Government shall think 
fit, on the. Commissioner, requiring cause 
to be shown why such order should not 
be made, nor until the cause, if any, so 
shown has been corsidered by the Pro- 
vincial Government. > 


2 (2) If the duty is not performed with- 
in the period prescri,xed in an order made 
under sub-section (1), the Provincial 


.Government may arpoint some person to 


perform the same and may direct that the 
expense of performing such duty, toge- 
ther with.such reasonable remuneration 
to the persons performing the same as 
the Provincial Government shall deter- 
mine and the cost of the proceedings 
under this section stall be paid out of the 
Municipal Fund.” 


The above provision confers power on the 
State Government to require performance 
of duties in default: of any Municipal 
authorities. The State Government may 
act either suo motu or on the complaint 
of any aggrieved pe-son. It was said that 
one of-the Councillors has already filed 
a petition before the State Government 
complaining the de:'ault of respondent 1 
in not convening the meeting to elect the 
Mayor and Deputy Mayor and the peti- 
tioner should await the outcome of the 
said complaint. 


'5.. In my view, Section 448 ‘ts not 
at all a remedy for any aggrieved person. 
It is a right preserved to the State Gov- 
ernmerit ‘to compel the Municipal autho- 
tities to perform their statutory duties.: 
But none could coripel the the Government! 
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to take action under the said section. Mr. 
K. A. Swami, counsel for respondent 1, 
in fact, has fairly submitted that the sec- 
tion does not confer any right on an ag- 
grieved person. In my view; it is not. a 
remedy provided also. 

Even otherwise, it is doubtful -whe- 
-ther the State Government could com- 
mand the Mayor under Section 448 -to 
call the meeting. The State, under the 
said section could compel the Municipal 
authorities, if they fail to perform ` their 
statutory duties. The Municipal autho- 
rities charged with the duty to carry out 
the provisions of the Act are enumerated 
under Section 4 of the Act, which reads: 
4 (1) The municipal authorities 
charged with carrying the provisions of 
bee Act for each city:— 

_ (A) a Corporation; | 
- (B) a Standing acme 
C) a Municipal Commissioner; 
and, in the event of the Corpora- 


tion establishing or acquiring a 


l Transport Undertaking; 

(D) a Transport Committee, 

(E) a Transport Manager.” 
The Mayor is not one of the authorities 
mentioned therein. It was urged that the 
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compelled or found fault with. 
therefore, obvious in a case like this, 
Section 448 is of no - assistance to any 
aggrieved person. 

6. The next question for conside- 
ration is, whether respondent 1 has fail- 
ed to perform his statutory duty in not 
taking further steps to elect the Mayor 
and Deputy Mayor. The answer to this 
question firstly depends very much on 
the validity of the adjournment of the 
meeting held on 3rd June, 1974, and 
secondly on the re asonableness of the ex- 
cuses given by respondent 1 for not call- 
ing another meeting hitherto, 


- T. ‘The notice of the niecting was 
issued on 18-5-1974. It was in effect the 
election calendar, with the last dates 
mentioned to file nominations and also for 
their withdrawals, Accordingly, the nomi- 
‘nations- were. deposited with the Munici- 
pal Secretary between 3.00 pim. and 5 
‘p.m. on or before 30-5-1974 Since there 
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were more than one candidate for each 
office, the election ought to have been 
held by ballot in the manner prescribed 
by Rule 42 of the Corporation Rules. Be- 
fore it was done, a point of order was ` 
raised by the Tth respondent stating that 
the notice of the meeting did not specify 
the term of office of the Mayor and De- 
puty Mayor and therefore the poll could 
not take place. Respondent 1 accepted the 
point of order and adjourned the meeting 
sine die. It was argued for respondent 1 
that the point of order was relevant and 
he was well within his powers to accept 
it and this Court has-no jurisdiction to 
interfere with his discretionary powers. 


If the point of order was relevant 


and if it was accepted bona fide by res- 


pondent 1, this Court would not inter- 
fere with the discretion exercised by the 
Mayor in conducting the deliberations of 
the meeting. But if the Mayor acted 
illegally or mala fide, and adjourned the 
statutory meeting without holding the 
election, which he ought to, this Court 
will not hesitate to interfere. The act or 
Omission complained of against the Mayor 
in this case is not a small matter. It was 
an omission to hold the annual election 
to the highest public office in the Corpo- 
ration, Such election has to be held in 
the manner provided by. Section ‘19 of the 
Act. It reads: 


"19. (1) The. Cotwatiticn shall at its 

meeting after general elections and at 
its first meeting in the same month in-each 
succeeding year elect from’ amongst the 
Councillors one of its members to be the 
Mayor and another to be the Deputy 
Mayor. ` : 

(2) The Mayor and the Deputy Ma- 
yor shall hold office until a new Mayor 
and anew Deputy Mayor have been 
elected under sub-section (1) and, in a 
year in which general elections have 
been Held, shall do so notwithstanding 
that they have not been: returned as 
Councillors on the result of the elections. 

. (3) A retiring Mayor or Deputy Ma- 
yor shall be eligible for re-election to 
either office.” - 

It is clear from the above provisions that 
the Mayor of the Corporation is elected 
among the Councillors. The election of 
the Mayor is the first . business to be 
transacted at the first meeting of every 
year. The term of office of the Mayor is 
one year, but unless he- resigns or ceases 
to be qualified, he- continues in office until 
his successor is elected. The term of office 
of the Mayor has been fixed by the Legis- 
lature. The Mayor has no power to fix 
that term in the notice of ‘the election 
meeting. There is no rule requiring the 
Mayor to specify the term of his succes- 
sor in the election notice. I am told by 
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counsel on both sides that notice specify- 
ing the term of the Mayor was not issued 
in the previous years including in the 
election in which respondent 1 was elect- 
ed as the Mayor. It is thus seen, that the 
requirement of specifying the term of 
the Mayor in the election notice is, nel- 
ther supported by law nor procedure or 
precedent. Therefore, the contention of 
respondent 1, that the point of order of 
respondent 7 was relevant and he accept- 
ed it bona fide is too difficult to believe. 


8. It seems to me, that this is a 
case where the rules of law are discredit- 
ed by those who are charged with the 
responsibility of administering them. Un- 
questionably, it is the duty of the Mayor 
to preside at the meeting, to preserve 
‘order, to accept or reject a relevant 
point of order and to take care that the 
proceedings are conducted in a proper 
manner and that the sense of the meeting 
is properly ascertained with regard . to 
any question. The procedure of the meet- 
ings is regulated by statutory rules. The 
Mayor has no power to stop the meeting 
or adjourn the meeting merely because 
he thinks it to. be reasonable. The 
Mayor presides at the meeting with re- 
ference to the business to be transacted. 
After the business has been opened, he 
cannot say “I will not let this meeting 
proceed; I will stop it; or I adjourn the 
meeting sine die.” In my qpinion, that is 
not within his power. The rules under 
Chapter II of the Act provide that the 
business of the meeting must proceed and 
every question shall be decided by a 
majority of votes of the Councillors pre- 
sent and voting on that question, It is 
only in the case of grave disorder arising 
in a meeting, the Mayor may suspend the 
meeting for a period not exceeding three 
days (see Rule 2 of Chapter II). Rules 27 
and 31 of the Corporation Rules provide 
procedure for adjournment of debate or 
meeting. Under Rule 27, if a proposition 
comes for adjournment, he shall put to 
vote after giving the Councillors such 
reasonable opportunity to state the rea- 
sons for or against such motion. Under 
Rule 31, the Mayor-may, at his discretion, 
adjourn the meeting with the consent of 
the majority of the Councillors present, 
even while a Councillor is speaking on a 
proposition. In any one of the above rules, 
the Mayor is not competent to accept 2 
point of order and adjourn the meeting 
sine die without the consent of the majo- 
tity of the Councillors present. The action 
of the Mayor, in accepting the point of 
order from respondent 7, and adjourning 
the election meeting sine die, was there- 
fore wholly illegal. 


9. Government by Municipal Ad- 
ministration is the highest form of local 
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self-Government. The Corporations have 
been designed and created for that pur- 
pose. They are ithe seats of modern civi- 
lization, nurseries of public spirit and the 
centres of constitutional freedoms. They 
constitute the strengt of our nation and 
the fabrics of our free Government, It is 
in these Corporations. the peaple acquire 
the habits of subordir ation and obedience 
to the laws and knowledge of Civil Gov- 
ernment. Therefore, those who constitute 
and those who govern these Corporations 
owe a duty to the Stete and the public to 
maintain the spirit oi democracy and the 
rule of law. 


10. This take: me on to the ques- 
tion regarding the relief to be granted in 
this petition. The petitioner has prayed 
that the Mayor should be directed to con- 
vene a meeting and io continue the pro- 
cess of election from the stage at which 
it was interrupted bv the point of order 
of respondent 7. It is not in dispute that 
the nomination papers for the Mayor and 
Deputy Mayor have been already deposit- 
ed with the Secretary in accordance with 
the procedure provided under Rules 44 
to 486 of the Corporaiion Rules. The next 
step which ought to have been taken was 
to take the ballot in -he manner prescrib- 
ed by Rule 42. Counsel for respondents J 
and 2 however. submitted that in the 
event.of this Court allowing the writ peti- 
tion, there shall be a fresh calendar with 
opportunities to the Councillors to file 
again their nominaticns, 


I do not think thit it is a correct pro- 
cedure to be adoptel in this case. The 
rules relating to the election do not pro- 
vide for nullification of the calendar of 
events which was already published in 
accordance with law; nor does it authorise 
the Mayor to cancel the nomination 
papers which were culy received, I have 
held that there was no infirmity in the 
election notice of th: meeting held on 
8rd June, 1974, In thait view, respondent 1 
should be directed ty convene another 
meeting to take the lallat on the nomina- 
tions already received for the Mayor and 
Deputy Mayor. . 

11. In the result, I allow the peti- 
tion and make the rule absolute. A writ 
of mandamus shall issue to order respon- 
dents 1 and 2 to convene an extraordinary 
special meeting of tle Corporation forth- 
with and to proceed with the election of 
the Mayor and Deputy Mayor from the 
stage at which it was interrupted by the 
adjournment of the :neeting on 3rd June, 
1974. 


12. The petitoner is entitled to 
his costs. Advocate’s fee Rs. 100. 
Peutan allowed. 
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AIR 1975 KARNATAKA. 155 
M. SADANANDA SWAMY, J. 
Rangarao Ramarao Deshpande, Ap- 


pellant v. Channappa Basappa Lakamana- 
halli and others, Respondents.. . i 


Second Appeal No. 1325 of 1972, D/- 
21-3-1974.* ; 


(A) T. P. Act (1882), Ss. 111 (d), 53-A 
and 54 — Agreement to sell by landlord 
to tenant does not effect merger of inte- 
rests e.g. tenancy with ownership. (Civil 
P. C. (1908), S. 100). 


Owner’s executing registered -agree- 
ment to sell land to the tenant does not 
create any interest in the property; hence 
regarding tenancy and ownership there 
is no merger of interest under S. 111 (d). 
Where tenant’s rights under such -an 
agreement were sold by the court in exe- 
cution of a money-decree against the ten- 
ant, he was entitled for a declaration 
that the prior court-sale did not affect his 
tenancy right. -. 


The point of merger of tenancy with 
the tenants’ right to hold the land under 
S. 53-A, T. P. Act, being a mixed ques- 
tion of law and fact, was not allowed to 
be raised for the first time in second 
appeal. AIR 1928 PC 174 and AIR 1917 
Mad 358 and AIR 1970 SC 546, Referred; 
AIR 1973 Mys 110, Relied on. 

i (Paras 5, 6) 


Specific Relief Act (1983), S. 34 
Proven — Consequential relief asked for 
but not granted —- Proviso will not bar 
grant of declaration only, : (Para 7) 
Cases Referred : 


AIR 1973 Mys 110 = (1972) 2 Mys LJ a 
AIR 1970 SC 546: = (1970) 2 SCR 854 6 
AIR 1928 PC 174 = 55 Ind App 243 35 
AIR 1917 Mad 358 = 33 Ind Cas 696 5 


B. K. Ramachandra Rao, for Appel- 


lant: W. K. Joshi (for No. 7) and H. J. Ron 


(for No. 8), for Respondents. 


JUDGMENT :—— Appellant is defen- 
dant 1, ist respondent is the plaintiff, res- 
pondent 2 is defendant 4, and respondents 
3, 4 and 5 are defendants 5, 6 and 7. On 
27-7-65, the plaintiff filed a suit for a de- 
claration that the court proceedings under 
which the defendants have got the suit 
property attached before judgment and 
the further proceedings leading fo ' the 
sale of the property in. execution and 
delivery of possession are void and are 


*(Against judgment and ‘decree of Civil 
J., Dharwar in Appeal No. 187 of 1968, 
D/- 7-9-1972) - ; 


JR/AS/E377/74/PSP 


Rangarao v. C. B. Lakamanahalli 


Chronological “Paras | 


(S. Swamy J.)  [Prs. 1-2}  Knvt. 155 


not binding on the. plaintiff's rights as a 
tenant. He prayed for a permanent in- 
junction restraining the defendants from 
interfering with his possession of the suit 
property and in the alternative, for deli- 
very of. possession in case the defendants 
are found to be in possession of the suit 
property. The suit property is Survey 
No. 994. measuring 13 acres 2 guntas situ- 
ate in Amminabhavi village. Dharwar 
taluk. Originally it was a Watan land 
belonging to defendants 5 to 7. On the 
abolition of Watans, defendants 5 to 7 be- 
came the owners of the same on a Tre- 
grant by the Government. Plaintiff was 
admittedly a tenant of the suit property 
under defendants 5 to 7 prior to 1955. On 
24-5-55, defendants 5 to 7 executed a 
registered agreement to sell, Ext. P-3, 
agreeing to sell the suit land for Rs. 8,500 
and an advance of Rs, 6,000 was paid the 
Same day, and the plaintiff was allowed 


to continue in possession of the property. 


Defendants 1, 2 and 3 obtained a money- ` 
decree against ‘the plaintiff in L. C. 174/ 


with notice under Order 21, Rule 66, 
C. P. C. but no objection was filed by 
him. Defendant 6 -filed an. application on 
4-9-62. before the execution court stating 
that. the. suit property belongs to him and 
that there was only an agreement of sale 
in favour of the plaintiff. Thereupon, the 


‘court asked defendant 1 to make a state- 


ment, Defendant 1 accordingly filed a 
Statement on 11-9-72 which is Ext. P-7. 
He stated therein that under Ext P-3, 
the. agreement of sale, the plaintiff was 
put in possession and that the plaintiff 
has acquired rights under Section 27-A of 
the Specific Relief Act, and that the sad 
right, ‘title and interest of the plaintiff 
are to be sold. The sale was thereafter 
held and defendant 1 himself purchased 
the suit property. The plaintiff filed an 
application under Order 21, Rule 90, 
C. P. C. for setting aside the sale, but it 
was dismissed. The sale was confirmed. 
Ext. D-7 is the sale certificate under 
which ‘all the rights snd title of the plain- 
tiff are purported to have been sold. The 
auction-purchaser defendant 1, applied 
for delivery of possession in. Delivery 
Proceeding. No. 25/65 and in that proceed- 
ing defendant 4‘has been appointed re- 
ceiver of the suit property. and he has 
been put in possession. 


- According to the plaintiff, he 
continues to be a tenant in spite of the 
agreement of sale, Ext) P-3 and his ten- 
ancy rights in the suit property cannot 
be. attached and sold and he cannot be 
evicted from it under the. Mysore Tenants 


156 Kot, [Prs. 2-6] 


(Temporary Protection From Eviction) 
Act, 1961. The trial court dismissed the 
suit as against the receiver since the re- 
quired notice under Section 80, C. P. C. 
had not been issued by the plaintiff and 
granted a decree declaring that the at- 
tachment before judgment and the sale 
in court auction and the sale certificate 
are illegal and void and therefore not 
binding on the plaintiff. The relief for 
permanent injunction or for possession 
was rejected. Defendants 1, 2 and 3 ap- 
pealed and the lower appellate court dis- 
missed the appeal. The present second 
appeal is by defendant 1 only. 


3. The contentions urged on behalf 
of the appellant by Mr. B, K. Rama- 
chandra Rao are these: The tenancy right 
of the plaintiff was destroyed when Ext. 
P-3 came into existence on 24-5-55 and 
the Tenancy Acts are not applicable that 
the character of possession changed after 
the date of Ext. P-3 and the plaintiff con- 
tinued in possession only as owner since 
Ext. P-3 amounts to an alienation of the 
property. What is sold in the execution 
sale is the right of the plaintiff under 
Section 53-A of the Transfer of Property 
Act and that is what has been purchased 
by defendant 1 in execution sale. The suit 
is barred by res judicata since the plain- 
tiff did not urge this contention when the 
property was attached before judgment 
and did not do so even after service of 
notice under Order 21, Rule 66; the sale 
became absolute and it is not now open 
to the plaintiff to raise this contention. - 


4, Ext. P-3 recites that the defen- | 


dants 5 to 7 have filed an application be- 
fore the Deputy Commissioner for per- 
mission to sell and that after such per- 
mission was obtained, the sale. deed has 
to be executed and the balance of sale 
consideration to be received by them, It 
also recites that the plaintiff is in posses- 
sion .as tenant of suit property and that 
his possession.is confirmed as purchaser: 
The. previous sanction of the Deputy 
Commissioner is necessary for transfer 
under Section 4 of the Abolition of 
Watans Act. It is contended by Mr. 
Ramachandra Rao that.there is merger 
of the interest of the lessor and lessee 
under Section 111 (d) of the Transfer of 
Property Act and the temancy rights of 
the plaintiff no longer are in existencé 
after Ext, P-3 and the execution sale. -It 
is not disputed that the sale in execution 
of the rights of a tenant is prohibited by 
Section 28 of the Bombay Tenancy and 
Agricultural Lands Act and if the sale is 
of the tenancy rights of the plaintiff, it 
is void. But what is contended is that the 
tenancy rights of the plaintiff got merged 
with the rights of the lessor under Ext. 
P-3 by virtue of the provisions of Section 


i 
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53-A of the Transfer of Property Act and 
on the date of the execution Tae the 
plaintiff was no longer a tenant of the 
suit property and th:refore the sale is 
not void and defendent 1 has stepped ins 
to the shoes of the »laintiff. 


5. In Sakalagiima v. Munnuswami, 
AIR 1928 PC 174 on the same day on 
which the sale was -.xecuted, the parties 
executed a counter-part document under 
which it was provided that the purchaser 
should reconvey the property to the ven- 
dor after the period of 30 years in case 
the vendor so wish:d. It was held that 
the transaction of r2conveyance amount- 
ed to a completed contract and that the 
benefit of the contract for reconveyance 
could be assigned, Ir. 33 Ind Cas 696 (697) 
= (AIR 1917 Mad 358) (N. K. M. Ven- 
kateswar Aiyar v. À. I. Raman Nambu- 
dri) there was a dispute with regard to 
the validity of an execution sale. The 
parties compromisec. and the sale was 
confirmed on terms which the parties re- 
duced to writing in a registered karar. It 
was agreed that within ten years the 
judgment-debtor should be entitled, on 
payment of the price of the property, to 
have the property reconveyed to him. 
The judgment-debtor assigned his inte- 
rest under the karir to various persons 
and even mortgage: it to one of them. It 
was held that the judgment-debtor’s 
rights under the kirar were capable of 
being assigned in lıw and were validly 
assigned, It was alio held that since a 
merely exécutory contract for the sale of 
immovable property does not create any 
interest in such property, the mere right 
to specific performance cannot be the 
subject of a mortgage. Under Section 60 
of the Code of Civil Procedure, property 
over which the juigment-debtor has a 
disposing power cai be sold. The order of 
attachment in the present case states that 
the entire propert is attached. The -sale 
certificate also dots not state that the 
rights of tenancy of the plaintiff in the 
suit property are sold. Under Section 54 
of the Transfer ot Property Act, it is 
made clear that ar. agreement to sell does 
not create any interest In immovable pro- 
perty. Hence, the rights which the plain- 
tiff acquired in Ext. P-3, the agreement 
to sell, ‘have been 'sold and purchased by 
defendant 1. But since those rights do not 
constitute any interest in immovable pro- 
perty, it cannot ke said that there is a 
merger of the rights of the plaintiff as 
a tenant ~~ l 

6.. It is th: contention of the ap- 
pellant that apari. from the rights under 
Ext. P-3, plaintif; also acquired rights 
under Section 53-A of the Transfer of 
Property Act, anj therefore, there was 
a merger of the venancy rights of the 
plaintif and that on the date of the 'exe~ 
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cution sale, the tenancy rights of the 
plaintiff in the suit property were no 
longer subsisting and therefore, the sale 
is- valid. The conditions necessary for 
making out the defence of part perform- 
ance to an action in ejectment by the 
owner as held by the Supreme Court in 
AIR 1970 SC 546 (Nathulal v. Poolchand) 
are:— 

(1) That the transferor has contracted 
to transfer for consideration any 
immovable property by writing 
signed by him or on his behalf from 
which the terms necessary to con- 
stitute the transfer can be ascer~ 
tained with reasonable certainty: 

(2} that the transferee has, in part per- 
formance of the contract, ‘taken, 
possession of the property or any 
part thereof, or the transferee, be~ 
ing already in possession continues 
in possession in part performance 
of the contract; 

(3) that the transferee has done some 
y in furtherance of the contract; 
an 

(4) that the transferee has performed: 

- or is willing to per tormi his part of 

the contract. 

On these conditions being sade. the 
transferor or any person claiming under 
him is debarred from enforcing against 
the transferee any right in respect of the 
property of which the transferee has 
taken or continued in possession, other 
than a right expressly provided by the 
terms of the contract. In the present case, 
the first three conditions may be said to 
have been satisfied. Under the 4th condi- 
tion, the transferee must have performed 
or be willing to perform his part of the 
contract. Under the terms of the con- 
tract, Ext. P-3, the permission of the De- 
puty Commissioner for transfer had to be 
obtained and thereafter 30 days’ notice 
had to be given to the plaintiff. It is then 
that the: plaintiff had to perform his part 
of the contract, namely, payment of the 
balance of the purchase price of Rs. 2,500. 
The question whether the plaintiff was 
ready to perform his part of the contract 
is a question of fact. In the written state- 
ment what was urged was that under the 
transaction Ext, P-3, the plaintiff had 
become the owner of the suit pro- 
perty. There was no allegation that the 
plaintiff had acquired the rights of -a 
transferee under Section 53-A of the 
Transfer of Property. Act. It is no doubt 
alleged -in the written statement that the 
rights of tenancy of the plaintiff had been 
destroyed, but that statement must be 
read in conjunction with the plea that 


the plaintiff had become the owner of the. 


property. There is. no plea that because 
the plaintiff acquired the rights of a 
transferee under Section 53-A of the 
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Transfer of Property Act, his rights of 
tenancy in-the suit land became merged 
in the said rights. In (1972) 2 Mys LJ 242 
(AIR 1973 Mys 110) (Champalal v. 
Sienna it has been held thet the 
question of merger is a mixed question 
of fact and law and cannot be urged for 
the first time in second appeal. The ques- 
tion whether the plaintiffs rights of ten- 
ancy in the suit land got merged in the 
rights acquired by the plaintiff under 
Section 53-A of the Transfer of Property 
Act was not urged in either of the courts 
below. There was also no issue in that 
regard. Hence, that question cannot be 
urged at this stage. It is therefore not 
necessary to decide the question whether 
the rights of a tenant became merged in 
case the tenant acquires rights of a trans- 
feree under Section 53-A of the Transfer 
of Property Act. Since only the right to 
ask for specific performance had been 
acquired by the plaintiff under Ext. P-3, 
and since such a right does not constitute 
an interest in immovable property, there 
was no merger of the tenancy rights of 
the plaintiff under Section 111 (d) of the 
Transfer of Property Act. Hence, on the 
date of the execution sale, - the plaintiff 
was possessed of his rights as a tenant 
to the suit property apart from the rights 
acquired by him under Ext, P-3. In the 
execution sale what was attached and 
sold was only the rights of the plaintiff 
acquired by him under Ext. P-3. They 
were distinct and separate rights as there 
was no merger. The statement of the de- 
cree-holder prior to sale, Ext, P-7, shows 
that it is plaintiffs rights under Ext. P-3 
which were brought to sale. It is not dis- 
puted by the appellants that the sale of 
the tenancy rights of the plaintiff would 
be void under the provisions of the Bom- 
bay Tenancy and Agricultural Lands Act. 
But, what they contend is that the ten- 
ancy rights of the plaintiff did not exist 
on the date of the sale as they had got 
merged into his rights under Ext, P-3. 
But as stated above, there was no merger 
of the rights of the plaintiff as tenant 
with his rights under Ext. P-3. Therefore, 
there is no bar of constructive res judi- 
cata to the présent suit which is in res- 
pect of plaintiff’s rights as ‘tenant and 
which rights were not brought to sale. 


%. ° It is contended by Mr. Rama- 
chandra Rao that the consequential relief 
of possession which had been asked for 
by the plaintiff in the suit has been ne- 
gatived and that the plaintiff is therefore 
not entitled to a mere declaration under 
Section 34 of the Specific Relief Act. The 
bar under Section 34 applies when the 
plaintiff is entitled to ask for consequen- 
tial relief but abstains from doing so. In 
the present case, the plaintiff did ask for 
the consequential relief of possession but 
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the court has found that he is not entitled 
to if. Hence, the bar under Section 34 
does not apply to the present case and 
the plaintiff is therefore entitled to a de- 
claration that the execution sale is void 
so far as his rights as a tenant in the 
suit property is concerned. 


8. This appeal is therefore dis- 
missed, Parties shall bear their own costs. 


Appeal dismissed. 
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Ghasiram, Petitioner v, Mahadev- 
amma and others, Respondents. - 


Misc. First Appeal No. 252 of 1974, 
D/- 6-9-1974." 

(A) Civil P. C. (1908), S. 35 — Costs 
-~- Costs disallowed without applying 
mind to the facts of the. case and without 
stating reasons —— High Court would in- 
terfere, 

At the earliest moment one of the 
defendants took up the defence and pro- 
duced documents to show that he was not 
a partner of'the firm against which the 
claim had been brought by the plaintiffs. 
Even thereafter the plaintiffs prosecuted 
the suit against him and ultimately ` it 
was held that that defendant was not a 
partner of the said firm and he was not 
liable to the claim of the plaintiffs. Under 
these circumstances, disallowing costs 
without giving any reason held was not 
& proper exercise of discretion vested in 
the trial court. (Para 5) 
Cases Referred: Chronological Paras 


AIR 1945 Pat 184 = ILR 23 Pat 927 4 
(1903) 2 KB 756 = 72 LJKB 933 4 


V. S. Kulkarni, for Petitioner: B. S. 
Raikote, for Respondents Nos. 1 and 2. 


JUDGMENT :— This appeal relates 
only to an item claimed as to costs. Res- 
pendents 1 to 3 herein were the plaintiffs 
in O. S. No. 45/69 on the file of the Addi- 
tional Civil Judge, Gulbarga. They filed 
a suit for recovery of certain sum of 
money due on accounts against a firm of 
which the appellant, who was defendant 
No. 4, and three others, on the ground 
that they, as partners of the said firm, 
were liable for the claim. Defendants 1 
and 3 entered into a compromise. Accord- 
ingly the suit was decreed against them. 
Defendants 2 and 4 contested the claim 
of the plaintiffs. The defence of defen- 
dant No. 4 was that he was not one of the 


"(Against judgment and decree of Addl. 
Civil J., Gulbarga in O., S. No, 45 of 
1969, D/- 29-9-1973.) 


LR/AS/F132/74/RSK 
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partners of the firm: consisting of defen- 
dants 1 to 3 and the claim against him 
was not sustainable. The Civil Judge 
came to the conclusion that defendants 1 
to 3 were only the rartners of the firm 
and not defendant Mo. 4. He, therefore, 
dismissed the suit of the plaintiff against 
defendant No. 4. The learned Civil Judge 
awarded costs to the plaintiffs against 
defendants 1 to 3, but dismissed the suit 
of the plaintiffs against defendant No. 4 
without costs. In other words, the Civil 
Judge awarded costs to the plaintiffs who 
succeeded against defendants 1 to 3, but 
did not allow costs tọ defendant No. 4, 
who succeeded against the plaintiffs. The 
Civil Judge has given no reason for dis- 
allowing costs to defendant No, 4. 

2. The parties went to trial. Issues 
were framed, docum2nts were filed and 
evidence was recorded. The defence by 
defendant No. 4 was upheld The learned 
Civil Judge, therefore, should have 
awarded costs to defendant No, 4. 


3. It was urged by the learned 
counsel for the plaintiffs that costs are in 
the discretion of the trial court and that 
it was beyond the province of the appel- 
late court to interfe-e with” the exercise 
of that discretion. He quoted number of 
authorities in support of the position that 
when the Court of first instance exercised 
a discretion with reJerence to costs in a 
particular way, that should not be inter- 
fered with in appeal To this general pro- 
position, there couk. be no demur. But 
the point here is something different. It is 
one thing to say thet when discretion is 
exercised in one wey on particular facts 
it should not be interfered with by a 
court of appeal; it is quite different thing 
to say that even when the court of ap- 
peal differs on its view of the facts, it 
could not interfere with the order for 
costs made by the trial- Court. 

4, In Civil Service Co-op. Society 
v. General Steam JVavigation Co., (1903) 
2 KB 756 the principles were thus stated 
by the Earl of Halk.bury L. C.: 

“No doubt, where a Judge has exer- 
cised his discretion upon certain mate- 
rials which are before him, it may not be, 
and I think is not, within the power of 
Court of the appeal to overrule that exer- 
cise of discretion. But the necessary 
hypothesis of the existence of materials 
upon which the discretion can be exercis- 
ed must be satisfied.” 

In Kameshwar Sinzh v.- Nebilal Mistri, 
AIR 1945 Pat 184 it was held that the 
discretion under Section 35, C. P.C in 
the matter of costs is a judicial discretion 
to be exercised in accordance with defi- 
nite principles and where it has properly 
been exercised by the trial court, the 
appellate court anc the High Court in re- 
vision will not interfere with the exercise 
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of that discretion. But where a question 
of principle is involved, the High Court 
will interfere in revision with orders for 
costs. 

5. Section 35, C. P. C. deals with 
court’s powers regarding costs and sub- 
stantial portion of the section directs that 
costs shall be in the discretion of the 
court. Sub-section (2) provides that where 
the court directs that costs shall not 
follow the event, the court shall state its 
reasons in writing. The general rule is 
that costs shall follow the event unless 
the court, for good reasons, otherwise 
orders. It follows that the successful 
party is entitled to costs unless he is 
guilty of misconduct or there is some 
other good cause for not awarding costs 
to him. In the present case, at the. earliest 
moment, defendant No. 4 took up the de- 
fence that he was not a partner of the 
firm against which the claim had been 
brought by the plaintiffs. At the early 
stage itself necessary documents were 
produced which disclosed that this defen- 
dant was not a partner of the said firm. 
Even thereafter the plaintiffs prosecuted 
the suit against defendant No. 4 and ulti- 
mately it was held that defendant No. 4 
was not a partner of the said firm and he 
was not liable to the claim of the plain- 
tiffs Under these circumstances, the trial 
Court, without giving any season and 
without applying its mind to the facts of 
the case, has disallowed costs to defen- 
dant No. 4. The trial Court, therefore, 
has not exercised its discretion upon ma- 
terials which were before it. I am aware 
of the discretion that is given to courts in 
fixing costs but such discretion must be 
based on legal principles consistent with 
justice.and reason. I do not think that the 
trial court was justified in depriving de- 
fendant No. 4 of his costs to which he 
was entitled. 


6. For these reasons I hold that 
the learned Civil Judge was not. justified 
in disallowing costs to defendant No. 4. 
I, therefore, allow this appeal with casts. 

Appeal allowed. 
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Venkataramana Ganesh Bhat, Appel- 
lant v. Visveswar Venkataramana Heg- 
gade Motinsar and another, Respondents. 

Misc. Second Appeal No. 52 of 1974, 
D/- 14-10-1974.* ` 

Civil P. C. (1908), O. 22, R. 4 — Suit 
for partition — One of defendants dying 


“(Against judgment and decree of Civil 
Karwar in Appeal No. 149 of 1973, 
D/- 19-4-1973.) - 


LR/AS/F126/74/RSS 





V. G. Bhat v. V. V. H. Motinsar (C. Homnniah J.) 


. plaintiff-first respondent herein, 
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during pendency of swit and claim against 
them not same — Defendants who are co- 
owner conceding plaintiff’s claim — Suit 
does not abate in its entirety. AIR 1973 
SC 204, Distinguished. 

In the suit for partition and posses- 
sion, where one of the defendants dies 
during the pendency of the suit and claim 
against all the defendants is not same and 
the claim of the plaintiff has been conced- 
ed by the defendants who are co-owners, 
the death of the one of the defendants 
does not necessarily result in abatement 
of the suit in its entirety. Held that hav- 
ing regards to the nature: of the suit, suit 
could proceed in absence of the deceased 
defendant. AIR 1928 Lah 572 (FB), Relied 
on and AIR 1973 SC 204, Distinguished. 


(Para 3) 
Cases Referred: Chronological 


ai 
AIR 1973 SC 204 = 1972 SCD 204 
AIR 1928 Lah 572 = 11 Lah LJ 317 (FB) 3 


V. Tarakaram, for Appellant; T. S. 
Ramachandra, for Respondents. 


JUDGMENT :— This appeal is by the 
third defendant in a suit filed by the 
against 
the order dated 19-12-1973 of the Civil 
Judge, North Kanara at Karwar, The 
plaintiff brought the suit claiming that 
himself and defendants 1 and 2 were co- 
owners of Sy. No. 56 of Husari village 
and that he was entitled to 5/16th share.: 
Defendants 1 and 2 did not deny the 
claim of the plaintiff. The: plaintiff’s claim 
against the third defendant was that he 
was a trespasser. Defendants 1 and 2 
stated that they along with the plaintiff 
hed leased out the land to the third de- 
fendant. Upon this the suit was decreed.. 
In appeal the judgment and decree were 
set aside and the case was remanded. 
During the pendency of the suit after re- 
mand the first defendant died on 22-12- 
1972. A memo was filed by the second de- 
fendant on 3-4-1973 to that effect. Even 
then, the plaintiff did not make an appli- 
cation to bring the legal representatives 
of the first defendant on record, When 
the case was posted on 19-4-73 the im- 
pau order was passed. It reads as fol- 
OWS 


“Plaintiff is absent, His Adveeutes 
are not present. So far no application to 
bring L, Rs. of deceased defendant No. 1 
filed. The defendant No. 1 is reported to 
be dead.on 22-12-1972. Three months have 
elapsed. The suit is for partition and pos- 
session. So the suit abates in whole...... j 
Against this order, an appeal was filed in 
Regular Appeal No. Re 73 in the court 
of the Civil Judge, Karwar. The learned 
Civil Judge on the question whether the 
suit was wholly abated or not, came. to 
the conclusion that the suit as a whole 
Gid not abate but only as against the first 
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defendant. It is this onder that is ques- 
tioned in this. revision petition. i 


2. Mr. Tarakaram, learned coun- 


sel for the third defendant, . contended - 


that there; was a joint claim against all 
the three defendants made by the plain- 
tiff in the suit and on the death of one of 
the defendants, his legal representatives 
were not brought on record and so the 
whole suit, as held by the Munsiff, abat- 
ed. He relied on the decision in Babu 
Sukhram Singh v. Ram Dular Singh, AIR 
1973 SC 204 (205). In that case the facts 
were that the plaintiff had asked for a 
permanent injunction egainst 39 defen- 
dants directing them to demolish the con- 
struction in dispute within the time fixed 
by the court. He further sought a direc- 
tion from the court against all the defen- 
dants to fill up the pits and nallahs on 
the land mentioned in item (B) of the 
plaint, In the alternative he wanted the 
work in question to be done through the 
Court Amin at the cost of the _ gefen- 
dants. The second prayer made by him 
was for a decree for possession of the dis- 
puted lands against all the defendants. 
The trial court dismissed the suit in its 
entirety. The. first appellate Court partly 
allowed the appeal and decreed the suit 
in part against all the defendants. On a 
further appeal being taken to the High 
Court, the High Court allowed the anpeal 
of the defendants and dismissed the suit. 
Against the judgment of the High Court 
the. plaintiff went to the Supreme Court. 
During the pendency of the appeal be- 
fore the Supreme Court some of the de- 
fendants died. Their legal representa- 
tives were not brought on record within 
the time prescribed: Thereafter the plain- 
tiff applied to the Supreme. Court for sett- 
ing aside. the abatement and impleading 
the legal representatives of the deceased 
defendants. That application was dismiss- 
ed. The question before the Supreme 
Court was whether the appeal had abated 
or not, Dealing. with that question the 
Supreme Court held that no separate 
claim was made against all the defen- 
Seis ee eet ct ele 
early the ap a ‘as a whole 
under Order XXII, Rule 4 of the Civil 
Procedure Code. 3 L & 
3, In the present case the claim 
made by the plaintiff is that he is a co- 
sharer with defendants 1 and 2 in the 
suit property and is entitled to 5/L6th 
share... That claim is admitted by defen- 


dants 1 and 2. The claim against the third | 


defendant is that he is a trespasser and 
so plaintiff is entitled to the possession 
of his share from him. Quite clearly, the 
facts in this case are different from the 
facts in the Supreme Court case. The 
claim against the defendants is not the 
game, In other words, the claim 
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all the defendants is: not the same. The 
claim of the plaintif! has been conceded 
by defendants 1 and. 2 that he is entitled 
to 5/16th share. The death of one of the 
defendants does not necessarily result in 
the abatement of the. suit in its entirety. 
Having regard to th> character of the 
suit the suit could proceed in the ab- 
sence of the first defendant. .In’ Sant 
Singh v. Gulab Singh, ATR 1928 Lah 572, 
the Full Bench of the Lahore High.Court 
dealt with a case siriilar to the one in 
question. The facts were that X sold im- 
movable property to A, B, C and D. In 
the sale deed it was stated that the pro- 
perties had been sol¢ to the vendees in 
equal shares, The reversioners of the 
vendor instituted a sit for a declaration 
that the sale should not affect their re- 
versionary rights after the. vendor’s 
death. The suit was. dismissed and the 
plaintiff appealed. During the pendency 
of the appeal A, one of the vendees, died 
and his legal representatives were not 
brought on record within time, the ap- 
al abated as agains! A. The Full Bench 
eld that the abatem2nt of the appeal as 
against A did not resilt in a dismissal of 
the appeal in its entirety. 


4. That being the. position, the 
decision of the appellate court, in my 
opinion, is correct, and I see no reason 


to interfere with the'same, ee: 
5. In the result, the appeal is 


dismissed. No costs. — - O 
_ Appeal dismissed, 


` 
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po . MALIMA TH; J. E RS 
CO Veerabhadraiah, Appellant v. Mudd- 
amma, Res nt, g ; 

Second Appeal No. 396 of 1974, D/- 
18-3-1974. i 
_. (A) Civil P. C. (1908), O. 41, R. 31 — 
Appeal not argued by appellant — Court 
is not tmder obligation: to look into 
grounds of appeal and to decide the case 
on merits and in accordance with R. 31. 


The submission o:' the counsel for the 


appellant that the court may proceed to` 


judgment on perusing the grounds of 
appeal is not a subsiitute for the argu- 
ments in support of whe appeal, It is the 
duty of the appellant or his counsel to ad- 
vance reasons’ by way of arguments be- 
fore the appellate court to convince it 
that the conclusions arrived. at by the 
court below are wrong, for the reasons 
advanced by him. In absence of argu- 
ments and reasons ir. support of appeal, 
the appeal’ can be dismissed for default. 
AIR 1963 SC 146, Apilied. (Para 1) 


CS/DS/A823/75/MBR ``. 
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16. We consider that the Act, the pro- 
visions therein the purposes. for which the 
Board had been created, the functions that the 
Board will have to discharge and the purposes 
for which the fee has been levied and the 
manner in which it has: been levied by gear- 
“ing it to the gross income of the wakf have 
all to be viewed not on the basis of the prin- 
ciples laid down by the Supreme Court in 
AIR 1961 SC 552. AIR 
AIR 1967 SC 1801 and -AIR 1969 SC 378 
relied on by the learned Judge in dealing with 
the original petitions, but in the light of the 
pronouncement of the Supreme Court in AIR 
1970 SC 1133; AIR 1972 SC 828 and in AIR 
1974 SC 497 we are unable to discern any 
hostile discrimination in imposing a uniform 
rate on the gross income of the wakfs coming 
under the Act. With great respect we are un- 
able to agree with the view taken in the judg- 
ment under appeal We set aside the judg- 
ment under appeal and dismiss the original 
petitions. We direct the parties to bear their 


respective costs. 
Order accordingly. 


AIR 1975 KERALA 129 
G. VISWANATHA TYER, J. 

Moiliakiriath Abbas, Appellant v. Meeya- 
nathu Kunhipathu and another, Respondents. 

Second Appeal No. 1228 of 1971, D/- 
1-4-1974. 

(A) Civil P. C. (1908), S. 100 — Concur- 
rent finding of fact — Finding is conclusive 
im second appeal. 

Finding that the sale deed was really 
an assignment for the purpose of dowry and 
that no consideration as recited in it passed 
before the transaction is a finding of fact 
binding in second appeal. (Para 3) 

(B) Dowry Prohibition Act (1961), S. 6 — 
Giving and taking dowry in violation of Sec- 
tions 3, 4 and 5 — Effect. 


The- consequence: is- not that the transac- 
tion is invalid. The beneficial interest in the 
transaction is with the woman and the taker 
is only a trustee. He must hold it for the 
benefit of the woman. (Para 4) 


O. Balanarayanan, for Appellant; S. Para- 
meswaran (for Nos. 1 and 2) and M. M. 
Abdul Khader and M. M. Pareed Pillai (for 
No. 1), for Respondents. ` 


JUDGMENT :— Plaintiff is the appel- 
lant in this second appeal. He sued for parti. 
tion and separate possession of one-half of 
the plaint schedule property on the- following 
facts. The property belonged to one Hassan 
and his wife Aisa. They made a gift of an 
undivided one-half share in the property to 
the defendant, their eldest daughter, as per 
registered gift deed dated 16-9-63. On the same 


day the remaining undivided half right was ` 


assigned to the plaintiff. At the time of the 
HR/IR/D421/74/MBR l 
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assignment the defendant was his wife. The 
marriage was conducted in 1962 and recently 
the plaintiff divorced the defendant and there- 
fore he does not wish to keep the property 
joint any longer. They are in joint possession 
of the property. A registered notice was issued 
demanding partition. Instead of complying 
with that demand a reply notice has been 
issued making false allegations. In the reply it 


is stated that the document is not supported 


by consideration and that the property was 


‘given as ‘Kasi’? for the marriage. The plaintiff 


denied the allegations in the reply notice and 
sued for partition. The defendant was a 
minor on the date of suit.’ Through her 
father-guardian she filed a written statement 
in which it was contended that the sale deed 
relied on by the plaintiff is :a void documen! 
under which neither right nor possession pas- 
sed, that it was executed for the balance ‘Kasi’ 
(dowry) agreed to be paid to the plaintiff 
by the defendant’s father at the time of the 
defendant’s marriage and hence it is hit by 
the Dowry Prohibition Act. The allegation 
that the plaintiff was in joint possession of 
the property is totally denied and his claim 
for partition is -:also not sustainable. 

2. Along with this suit :the defendant’s 
father filed a suit to set aside the sale deed 
on the ground that it is not supported by con- 
sideration. He claimed that it is a void docu- 
ment hit by the provisions of the Dowry Pro- 
hibition Act. The two suits were tried to- 
gether and evidence was taken’ in the father’s 
suit. Though it was found that the sale deed 
in favour of the plaintiff for’ one-half share 
is really in lieu of dowry, the declaration 
asked for in the connected. suit was not given 
on the ground that the plaintiffs therein are 
parties to an illegal transaction and they can- 
not after commitiing the illegality claim a 
declaration that the document is a void docu- 
ment: In this suit it was found that the docu- 
ment is a void document prohibited by the 
provisions of the Dowry Prohibition Act. 
The consideration stated in it was found to 
be not the real consideration. Therefore, this 
suit was also dismissed. ‘Two appeals were 
filed before the lower appellate Court. The 
conclusions arrived at by the trial Court were 
confirmed and both the appeals were dismis- 
sed. The plaintiff has come up in second ap- 
peal. No appeal is filed against the decision 
in the. other case. saa 

3.. The Dowry Prohibition Act, 1961, 
defines ‘dowry’ in the following terms :— 

“In this Act, “dowry” means any pro- 

perty or valuable security given or agreed to 

given either directly or indirectly — 

(a) by one party to a marriage to the other 

arty to the marriages; or oF 

(b) the parents of either 
marriage or by any 

party to the marriage or 


4 


to. 
ct 


tion for the marriage of the said\ 
does not include dower or mahr i 
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of persons to whom the 
Law (Shariat) applies.” 
Sections 3 and 4 of the Act prohibit and 
make punishable the giving, taking or demand- 
ing dowry. Section 5 makes an agreement for 
giving or taking dowry also void. On the 
basis of these provisions if dowry is given Or 
agreed to be given as consideration for the 
marriage, it comes within the mischief of the 
Act. In this case the document is styled a 
sale deed. The consideration is said to have 
been received previously. Though the plaintiff 
has got a case that he paid Rupees 1,000/- to 
the vendors for the tobacco business of the: 
father, that is not satisfactorily proved. 
PWs. 1 to 3 (the evidence is taken in the con- 
nected case wherein the present plaintiff 1s 
only a defendant) clearly swear that there was 
an agreement between the plaintiff here and 
the defendant’s father before the ‘Nikah’, that 
a sum of Rs. 1,250/- or properties worth that 
was agreed to be given to the plaintiff for the 
marriage of plaintiff and the defendant. P. W. 
2 is an attestor to the sale deed as well as the 
gift deed executed on the same day as the 
sale deed. He has stated that the sale deed 
was executed in performance of the agreement 
to pay dowry. He has also stated that the 
document was styled a sale deed only to cover 
the otherwise invalid transaction. The Courts 
below have believed the witnesses and come 
to the conclusion that the sale deed is really 
an assignment for the purpose of dowry and 
that no consideration as recited in it passed 
before the transaction. Though the appel- 
lant’s counsel tried to make. out that there is 
inconsistency between the pleadings and the 
evidence regarding the transaction alleged by 
the defendant, I do not find any substantial 
inconsistency. It was stated in the written 
Statement that Rs. 1,250/- was agreed to be 
paid to the plaintiff, that Rs. 250/- was paid 
and since the balance could not be paid one- 
half of the property was transferred to the 
plaintiff towards that. The evidence let in 
by the witnesses also proceed on the same 
line. In this view it is not open to me go 
into the evidence and came to my own con- 
clusion regarding the nature of the transaction. 
I am bound by the concurrent finding of fact. 
I have to proceed on the basis that the trans- 
fer evidenced by Ext. B-1 sale deed is really 
a transfer for dowry. 


4, The further question is whether the 
transaction is void. Both the Courts proceed 
on the basis that the transaction is void, as 
offending Section 23 of the Contract Act read 
with Sec. 6 (h) of the Transfer of Property 
Act. But, when the Courts found that the 
document is a transaction by -way of dowry, 
there is no scope for approaching the case as 
if the transaction is a sale. No doubt, de- 
‘manding,. giving or taking or agreement to 
give or take a dowry are all invalid as per 
Sections 3, 4 and 5 of the Dowry Prohibition 
[Act But, if in violation of those provisions 
‚dowry is given and received, the consequence is 
lnot that the transaction is invalid, the conse- 
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quence is that provided for in the Act itself in 
Section 6 which is in the following terms :— 

“Dowry to be for the benetit of the wife 
or her heirs — (1) Where any dowry is receiv- 


ed by any person other than the woman in 


connection with whose marriage it is given 
that person shall transfer it to the woman — 


(a) if the dowry was received before 
marriage, within one year after the 
date of marriage; or 
if the dowry was received at the time 
of or after the marriage, within one 
year after the date of its receipt; or 
(c) if the dowry was received when the 
woman was a minor within one year 
after she has attained the age of eigh- 
teen years and pending such transfer, 
Shall hold it in trust for the benefit of 
the woman. 


(2) If any person fails to transfer any 
property as required by sub-section (1) and 
within the time limited therefor, he shall be 
punishable with imprisonment which may ex- 
tend to six months, or with fine which may 
extend to five thousand rupees, or with both; 
but such punishment shall not absolve the per- 
son from his obligation to transfer the pro- 
perty as required by sub-section (1). 

(3) Where the woman entitled to any pro- 
perty under sub-section (1) dies before receiv- 
ing it, the heirs of the woman shall be en- 
titled to claim it from the person holding it 
for the time being. 


(4) Nothing contained in this section 
Shall affect the provisions uf Section 3 or 
Section 4.” 


As per that section the plaintiff is bound to 
transfer the property to the woman and he 
is a trustee until such transfer for the woman. 
In other words, the beneticial interest in the 
transaction is with the woman and the plain- 
tiff transferee is only a trustee. That shows 
that the transaction does not become a void 
transaction. If it should be a void transac- 
tion there is no transfer at all. The property 
continues to be with the-person who purported 
to effect a transfer. But that is not the scope 
of the Act. The property passes from the 
giver to the taker. But the taker must hold 
it for the benefit of the woman. So, the 
courts below are not right in holding that the 
transaction evidenced by Ext. BI is void. 


5. But, this will not help the plain- 


(b) 


titt. The plaintiff is, by virtue of Section 6 


of the Act, only a trustee for the defendant 
for the half share covered by Ext. B1. The 


‘other half share was transferred to the defend- 


ant under Ext. Al on the same day. Though 
a contention is taken in the written statement 
that the gift deed is also invalid, that conten- 
tion need not be looked into in view of the 
unequivocal statement of the defendant’s father 
in his deposition as P. W. 1 that one-half 
Tight over the property. under Ext. Ail be- 
longs to the defendant. Really there is no 
prohibition in law of a gift of an undivided 
share. In this case strictly Ext. Al gift does 
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not stand in isolation. Exts. Al and BI 
have to be read together and construed to- 
gether. Though under Ext. Al one-half of 
the property is said to be given possession of 
to the defendant (plaintiff was acting as the 
guardian for that transaction), the other half 
~is given to the plaintiff, and possession is also 
Btated to have been given to him and in law 
he has to hold it in trust for the defendant. 
That means the defendant is the transferee 
of the entire beneficial interest in the pro- 
perty and both Exts. Al and Ðl clearly ex- 
press that possession has been transferred. 
The parties are close relations and it is only 
mecessary that there must be a clear inten- 
tion expressed in the document that posses- 
sion has been transferred. That is clearly 
expressed both in Exts. Al and B1. Therefore, 
the entire beneficial interest in the property 
vests with the defendant and the plaintiff has 
no right to demand a partition from the 
defendant. 


_ 6. In the result, the second appeal 
fails. It is dismissed; but I make no order as 


fo costs. 
Appeal dismissed. 
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Kumari T. Shameem and others, 
Petitioners v. Principal, Medical College, 
Trivandrum and others, Respondents. 


O. P. Nos. 4873, 5006, 5004, 5188 and 
5449 of 1974, D/- 24-2-1975. 


(A) Constitution of India, Articles 15 
(4), 14 — Reservation of seats in Medical 
Colleges — Exclusion of persons belong- 
ing to socially and educationally backward 
class on ground of higher income is wo 
couse by Article 15 (4) — Kerala 
G. O. 208/66 Edn. D/- 2-5-1966 based 
on o Pillai Commission, in so far as 
it prescribes ceiling of income, is arbi- 
trary and unsustainable., 


G., O. P. 208/66/Edn. D/- 2-5-1966 in- 
sists that only applicants belonging to 
backward classes who are members of 
families whose annual income is below 
‘Rs. 6,000/- will be entitled to admission 
to the seats reserved for students belong- 
ing to the backward classes. is G, O. 
is based on the Kumara Pillai Commis- 
sion; the only departure is that instead 
of ceiling of income of Rs, 4200/- fixed 
by the commission the G. O, fixes the 
ceiling at Rs. 6000/-, The commission has 
really accepted the test of poverty as the 
determining factor of social backward- 
ness. Simply because there is a micros- 
copic minority in a backward caste or 
community whose income is above 
that of the lower income ceiling fixed by 
the commission there is no reason why 
that caste or community as such should 
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not be considered as a backward class for 
the purpose of Article 15 (4). What has 
been done in the G. O. and the report of 
the commission is to take a few members 
of the backward communities out on the 
their income and to treat the 
rest as socially and educationally back- 
ward classes. The basis of this differen- 
tial treatment jis poverty and poverty 
alone. This cannot be the factor for de- 
termining the social and educational 
backwardness under Article 15 (4). Thus 
the restriction imposed is unconstitutional 
and invalid, Secondly the ceiling of 
Rs. 6,000/- is also arbitrary, unreason- 
able and irrational in that assuming in 
1966 it was reasonable in the circumstan- 
ces then prevailing there is no justifica- 
tion why it should be retained in 1974 
when the cost of living has gone up so 
much, Case law discussed. | 

(Paras 15, 16, 17, 18) 


Cases Referred: Chronological Paras 
AIR 1975 SC 563 = (1975) 1 SCC 267 


8 
AIR 1974 SC 1 = 1974 Lab IC 1 11 
ATR 1974 SC 259 = 1974 Lab IC 165 11 
AIR 1973 SC 689 = (1973) 3 SCR 39 10 
AIR 1972 SC 1375 = (1972) 3 SCR 247 


11, 16 
AIR 1969 SC 1 = (1961) 1 SCR 103 16 
(1969) 1 SCWR 482 10 
AIR 1968 SC 1012 = (1968) 2 SCR 786 


AIR 1967 SC 1301 = (1967) 2 SCR 325 10 
AIR 1967 SC 1427 = (1967) 2 SCR 703 10 
AIR 1964 SC 1823 = (1964) 6 SCR 368 
13, 14, 16 
AIR 1964 Ker 316 = 1964 Ker LJ 498 14 
AIR 1964 Ker 39 = 1963 Ker LT 783 14 
AIR 1963 SC 649 = (1963) Supp 1 SCR 


439 13, 14, 16 
ATR 1951 SC 226 = 1951 SCR 525 14 


K. Chandrasekharan, V. Sivaraman 
Nair, V. M. Nayanar., K. Raveendran, S. 
Easwara Iyer, K. P. Dandapani and 
Sumathi Dandapani, for Petitioners; Govt. 
Pleader, for Respondents. 


ORDER:— The petitioners in these 
Original Petitions applied for admission 
to the First M.B. B. S, Course for the 
year 1974-75. But they did not get ad- 
mission. The petitioners who belong to 
communities which are socially and edu- 
cationally backward, question the consti- 
tutionality of the restriction imposed 
G. O, P. 208/66/Edn. dated 2-5-1966 (Ext. 
P-] in O. P. No. 4873 of 1974) which in- 
sists that only applicants who are mem- 
bers of families whose aggregate annual 
income is below Rs. 6,000/- will be entitl- 
ed to admission to the seats reserved for 
students belonging to the backward class- 
es. The petitioners have got an alternate 
contention that in y case, the income 
arg of Rs, 6,000/- fixed in Ext, P-] 
G. O. is highly arbitrary aa hence not 
valid and sustainable, 
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2. The petitioner in O. P, No. 
4873 of 1974 belongs to the Muslim com- 
munity. She secured 349 marks and is 
entitled to 5 marks more on the basis of 
her sport certificate. Though she secured 
more marks than the minimum fixed this 
year for candidates of the Muslim com- 
munity, she was not selected for admis- 
sion to the First M. B. B. S. Course. Her 
father is a small businessman. She did 
aot produce an income certificate of the 
Tahsildar because her father was having 
income which is a little more than Rupees 
6,000/-, the ceiling fixed in Ext, P-1 G. O. 
Along with the petitioner’s application 
Exts. P-3 and P-4 income-tax assessment 
orders issued to the petitioner’s father for 
the years 1972-73 and 1973-74 respecti- 
vely were submitted. As per Ext. P-3 
the net income is Rs. 3,710/- and as per 
Ext. P-4 the net income is Rs. 7,020/-. As 
the petitioner’s name was not included in 
the list of selected candidates, she on 
5-11-1974 submitted Ext. P-5 application 
before the 2nd _ respondent-State, No 
orders are So far issued on Ext. P-5 and 
the enquiries made by the petitioner’s 
father revealed that there is no prospect 
of Ext. P-5 application being allowed in 
view of Ext. P-1 and the other orders in 
the matter. It is under the above cir- 
cumstances that the petitioner has ap- 
proached this Court with this Original 
Petition for a writ of certiorari to quash 
the ceiling of income limit in Ext. P-1 
and other subsequent orders in the mat- 
ter and for a writ of mandamus or any 
other appropriate writ, direction or order 
to treat the petitioner as a member of 
socially and educationally backward class 
and to consider the petitioner for admis- 
sion to the Medical College in the State 
and to admit the petitioner for the first 
M. B. B, S, course. A counter-affidavit 
has been filed on behalf of the ist 
respondent-Principal, Medical College, 
Trivandrum, The statement in the above 
counter-affidavit is that candidates from 
families whose annual income is less than 
Rs. 6,000/- are only eligible to be consi- 
dered for admission under reservation. 
The petitioner has not produced the in- 
come certificate and hence she was not 
considered under reservation, The peti- 
tioner has filed a reply affidavit. ‘The 
statement in the reply affidavit is that 
the direction in Ext, P-1 G. O. is that ap- 
plicants should produce only a community 
certificate and there is no mention about 
the production of an income certificate. 
It is also pointed out in the reply affida- 
vit that nothing is mentioned therein 
about the contentions raised by the peti- 
tioner in the Original Petition, 


3. The petitioner in O. P, No. 
5006 of 1974 is also a member of the 
Muslim Community, He secured 352 
marks and has more than the minimum 
required for admission for candidates be- 
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longing to the Muslim community. Res- 
pondents 3 to 5 are candidates selected 
for admission and who have got only les- 
ser marks than the petitioner. The peti- 
tioner in this Original Petition also 
questions the ceiling of income provided 
in the Government Order dated 2-5-1966 
and also seeks a writ in the nature of 
mandamus directing that the petitioner 
be admitted to the First M. B, B. S. course 
in any one of the Medical Colleges in the 
State, A counter-affidevit has been filed 
in this case on behalf of the 2nd respon- 
dent-State of Kerala. The averments and 
contentions raised in the counter-affidavit 
are similar to those raised in the counter- 
affidavit filed in O. P. No. 4873 of 1974. 
As per order on C. M. P. No. 589 of 1975 
respondents 3 to 5 were removed from 
the party array. 


A, The petitioner in O. P, No. 
5004 of 1974 belongs to Vanika Vysya 
community, She secured 348 marks and 
she is also entitled to 5 marks more on 
the basis of her sports certificate though 
the minimum marks .- fixed this year for 
her community are 342. As her name did 
not find a place in the list of selected 
candidates she made Ext. P-3 representa- 
tion before the 2nd respondent-State of 


Kerala, But the 2nd respondent did not 


pass any orders on Ext. P-3. As per order 
on C. M. P. No, 30 of 1975 the petitioner 
impleaded two gelected candidates as ad- 
ditional respondents 


5. The petitioner in O, P. No. 
5188 of 1974 belongs to the Thiyya com- 
munity. She secured 359 marks which is 
more than the minimum fixed for appli- 
cants from that community this year. 
According to the petitioner, respondents 
3 to 6 who are candidates selected for 
admission secured only lesser marks. The 
petitioner’s case is that she was not se- 
lected for one of the reserved seats be- 
cause her father’s income in 1973-74 was 
more than the ceiling fixed by the Gov- 
ernment Order dated- 2-5-1966. When 
her name did not find a place in the list 
of selected candidates, she submitted a 
representation before the 2nd respondent- 
State, She complains that no orders have 
so far been passed on her representation. 
A counter-affidavit has been filed on be- 
half of the 2nd respondent-State of 
Kerala, The 4th respondent, a candidate 
selected for the First M, B. B. S. course, 
also has filed a counter-affidavit contro- 
verting the contentions raised by the 
petitioner in the Original Petition. 


$. The petitioner in O. P. No. 
5449 of 1974 is a member of the Thiyya 
community, who secured 362 marks which 
is more than. the minimum prescribed 
this year for the applicants from that 
community. The petitioner’s grievance is 
that though respondents 3 to 6 who secur- 
ed only lesser marks were selected, she 
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Was not selected, the reason being that 
her father’s income is more than Rupees 
6.000/-. Subsequent to the filing of this 
Original Petition, as per order on C, M. P. 
No, 1277 of 1975 dated 23-1-1975, the 3rd 
respondent -has been removed from the 
“party array. 


i T. The exhibits and respondents 
will be referred to in this judgment as 
they are in O. P. No. 4873 of 1974. 


8. Shri K. Chandrasekharan, 
learned Counsel for the petitioner in 
O. P, No. 4873 of 1974 contends that the 
social and educational backwardness of 
an applicant cannot depend on the in- 
come of his parents. It is submitted that 
in the decisions of the Supreme Court 
dealing with this question the economic 
considerations are not mixed in the way 
in which it has been done in the Kumara 
Pillai Commission Report which forms 
the basis of Ext. P-1 G, O. dated 2-5- 
1966, Learned Counsel submits that Arti- 
cle 15 (4) of the Constitution was enacted 
to empower the State to make reserva- 
tions in educational institutions for so- 
cially and educationally backward classes 
of citizens and for the scheduled castes 
and the scheduled tribes because of his- 
toric conditions, The benefits under 
the said provision provided for by Art. 15 
(4) cannot depend upon any economic 
barrier, Backwardness is not a thing that 
arises in Just a day. Backwardness is also 
not a thing which can be vanished in just 
a day. The reference to the income for 
purposes of excluding a citizen from the 
socially and educationally backward-class 
and the fixing of the ceiling are arbitrary 
and discriminatory and hence violative 
of Article 14 of the Constitution. The his- 
torical considerations on account of which 
the muslim community is socially and 
educationally ‘backward do exsit in the 
case of the petitioner and simply because 
the income of the petitioner’s father is a 
little more than the ceiling fixed in Ext. 
P-1 G. O., the petitioner cannot be ex- 
cluded from the socially and educational- 
ly backward classes referred to in Arti- 
cle 15 (4) of the Constitution and denied 
the benefits. 


9. Learned Counsel relies on a 
decision of the Supreme Court in Subash 
Chandra v. State of Uttar Pradesh, (Civil 
Appeal No. 1385 of 1973) = (reported in 
AIR 1975 SC 563) and contends that po- 
verty is not the determining factor of so- 
cial backwardness, In the above deci- 
sion the Supreme Court said; 


“The expression ‘classes of citizens’ 
indicates a homogeneous section of the 
people who are grouped together because 
of certain likeness and common traits 
and who are identifiable by some com- 
mon attributes. The homogeneity of the 
class of citizens is social and educational 
backwardness. Neither caste nor religion. 
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nor place of birth will be the uniform 
element or common attributes to make 
them a class of citizens.” 


In the above case, one of the questions 
which came up for consideration was 
whether the orders of the State of Uttar 
Pradesh reserving seats for candidates 
from the hill and Uthrakand ereas of the 
State in the Medical Colleges in the State 
are constitutionally valid. The Supreme 
Court held that the reservations for the 
hill and Uthrakand areas are' valid while 
the reservations in favour of candidates 
from the rural areas is unconstitutional. 

elying on this decision ‘the learned 
Counsel contends that on the basis of 
economic status nobody who belongs to 
the hill and Uthrakand areas is taken out 
of the socially and educationally back- 
ward classes and denied the benefit of the 
protection guaranteed by Article 15 (4) of 
the Constitution. The learned Counsel 
also lays emphasis on the following state- 
ment in the judgment: 

“Extracting these observations, the 
Attorney General contended that poverty 
is not only relevant but is one of the ele- 
ments in determining the social back-. 
wardness. We are unable to accept the 
test of poverty as the determining factor 
of social backwardness.” 


10. The learned Counsel further 
contends that the Spies of Rs. 6,000/- 
fixed in Ext. P-1 G. O. is highly arbitrary 
and it has no rational distinction, The 
Kumara Pillai Commission recommended 
a ceiling of Rs. 4,200/-. But the 2nd res- 
pondent increased this limit to Rs. 6,000/- 
when Ext, P-1 was issued within a year 
of the date of the Commission’s report. 
This increase must have been on account 
of the increase in the cost of living and 
other relevant factors. If this be so, con- 
sidering the cost of living in 1974, there 
is no meaning in insisting that the ceil- 
ing of Rs. 6,000/- should continue 

changes. According to 
the learned Counsel the -ceiling 
must be at least Rs. 12,000/-. In support 
of his contentions the learned Counsel 
relies on the following decisions. State of 
U. P, v. Dhaun, 1969 (1) SCWR 482, Nag- 
pur Improvement Trust v.' Vithal Rao, 
1973 (3) SCR 39 = (AIR 1973 SC 689), 
D. R. Nim v. Union of India, AIR 1967 
SC 1301 and Jaisinghani v. Union of India, 
AIR 1967 SC 1427. In 1973 (3) SCR 39 = 
(An 1973 SC 689) the Supreme Court 
said: sane 

“It is now well settled that the State 
can make g reasonable classification for 
the purpose of legislation provided it is 
based on intelligible differentia having a 
rational relation with the object sought to 
be achieved by the. legislation in ques- 
tion. In this connection, it must be borne 
P mind that the object itself should be 
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In D. R Nim v. Union of India, AIR 1967 
SC 4304 the Supreme Court observed: 


“The Central Government cannot 


pick out a date from a hat — and that is: 


what it seems to have done in this case — 
and say that a period prior to that date 
would not be deemed te be approved by 
the Centrai Government within the 
second proviso.” 


Im the above case, tke Supreme Court 
was considering the order of the Govern- 
ment of India dated 25-8-1955 reckoning 
fhe service fer promoted Indian Police 
Service fficers from 19-5-1951. The 
Supreme Court held that the order was 
invalid since the date fixed was artificial 
and arbitrary, the date having nothing to 
do with the application of Rule 3 (3) of 
the Indian Police Service (Regulation of 
Seniority) Rules, 1954. In Jayasinghani 
v. Union of india, AIR 1967 SC 1427 
dealing with the principles to be follow- 
ed -in the case of discretionary 
orders the Supreme Court said: 

Haasse the absence of arbitrary 
power is the first essential of the rule of 
law upon which our whole constitutional 
system is based. In a system governed 
by rule of law, discretion, when confer- 
red upon executive authorities, must be 
confined within clearly defined limits. 
The rule of law from this point of view 
means that decisions should be made by 
the application of known principles and 
tules amd, in general, such decisions 
should be predictable and the citizen 
should know where he is. If a decision is 
taken without any principle or without 
any rule it is unpredictable and such a 
decision is the antithesis of a decision 
taken in accordance with the rule of 
law”. a 


1i. Shri V. Sivaraman, Nair, 
learned Counsel for the petitioner in 
O. P. No. 5006 of 1974 supplementing the 
arguments of Shri K. Chandrasekharan, 
learned Counsel for the petitioner in 
O. P. No. 4873 of 1974, contended that a 
sub-classification on the basis of income 
is violative of Article 14 of the Consti- 
‘tution, The learned Counsel contends 
that it is clear from the Kumara Pillai 
Cammission report that the Muslim com- 
munity is a community which is socially 
and educationally backward. If this be 
so, excluding a member of that commu- 
nity from the socially and educationally 
backward classes referred to in Article 
15 (4) of the Constitution on the basis of 
his economic status is something which is 
not contemplated by Art. 15 (4). Learn- 
ed Counsel relies: on the decisions of the 
Supreme Court in P. Rajendran v. State 
of Madras, AIR 1968 SC 1012 and State 
of Andhra Pradesh v. U. S. V. Balaram, 
AIR 1972 SC 1375. In Rajendran v. 
State of Madras, AIR 1968 SC 1012 the 
Supreme Court said: 
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“But it must not be forgotten that a 

caste is also a class of citizens and if the 
caste as a whole is socially and educa- 
tionally backward reservation can be 
made in favour of such a caste on the 
ground that it is a socially and educa- 
tionally backward class of citizens within 
the- meaning of Article 15 (4).” 
In the above case, the Supreme Court 
ruled that the rules promulgated by the 
State of Madras for selection of candi- 
dates for admission to the M B. B. S. 
course providing reservation of seats for 
socially and educationally backward class 
on the basis of caste are not violative of 
Article 15 of the Constitution. In AIR 
1972 SC 1375 the Supreme Court, after 
referring to all the earlier decisions on 
the matter said: 

“In the determination of a class to 
be grouped as backward a test solely 
based upon class or community cannot 
be accepted as valid. But in our 
opinion though directive principles 
contained in Article 46 cannot 
be enforced by Courts, Art. 15 (4) will 
have to be piven effect to in order to as- 
sist weaker sections of the citizens, as the 
State has been charged with such a duty 
No doubt, we are aware that any provi- 
Sion made under this clause must be 
within the well-defined limits and should 
not be on the basig of caste alone. But it 
should not also be missed that a caste is 
also a class of citizens and that a caste 
as such may be socially and educationally 
backward, If after collecting the neces- 
sary data it is found that the caste as a 


whole is socially and educationally back-. 
reservation | 


ward, in our opinion, the 
made of such persons will have to be 
upheld notwithstanding the fact that a 
few individuals in that group may be 
both socially and ‘educationally above 
general average. There is no gainsaying 
the fact that there are numerous castes 
in the country which - are socially and 
educationally backward and therefore a 
suitable provision will have to be made 
by the State as charged in Article 15 (4) 
to safeguard their interests.” 

The Supreme Court further said: 

“But one thing is clear that if an en- 
tire caste is, as a fact, found to be so- 
cially and educationally backward, their 
inclusion in the list of backward classes 
by their caste name is not violative of 
Article 15 (4).” 

In this decision the Supreme Court has 
adverted to the fact that there were al- 
ready two decisions of the Supreme Court 
where the list prepared’ of backward 
classes on the basis of caste has been ac- 
cepted as valid. It is further pointed out 
that the Court was satisfied on the mate- 
rials that the classification of caste as 
backward class in those cases was justi- 
fied. In para. 95 of the judgment the 
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"To conclude, though prima facie the 
list of Backward Classes which is under 
attack before us may be considered to be 
on the basis of caste, a closer examina- 
tion will clearly show that it is only a 
description of the group following the 
“particular 
haustively referred to by the Commis- 
sion, Even on the assumption that the 
list is based exclusively on caste, it is 
clear from the materials before the Cam- 
mission and the reasons given by jt in its 
report that the entire caste is socially and 
educationally backward and therefore 
their inclusion in the list of Backward 
Classes is warranted by Article 15 (4). 
The groups mentioned therein have been 
included in the list of Backward Classes 
as they satisfy the various tests. which 
have been laid down by this Court for 
ascertaining the social and educational 
backwardness of a class.” ` 


Shri Sivaraman Nair, learned Counsel 
then contended that the social and edu- 
cational backwardness of classes cannot 
be determined exclusively with reference 
to the income. The socially and educa- 
tionally advanced classes may consist of 
people with income lesser than Rs. 6,000/- 
but such persons are not treated either 
by the Commission or by the Government 
Order dated 2-5-1966 as socially and edu- 
cationally backward classes. So, there is 
no justification for treating a person be- 
longing to a caste which is socially and 
educationally backward as not entitled 
for the reservation provided in the said 
Government Order simply because his 
income is above the ceilmg provided 
According to the learned Counsel, the 
only criterion is whether a person be- 
longs to a class or group which has been 
found to be socially and educationally 
backward, The subdivision of that group 
on the basis of income is an uncertain 
test which is more often likely to fail. 
Such a test is arbitrary and discrimina-~ 
tory. It is also violative of the provisions 
in Articles 14 and 15 of the Constitution. 
In support of his contentions the learned 
counsel relies on the following decisions: 
State of Jammu & Kashmir v. Triloki 


Nath Khosa, AIR 1974 SC 1 and R. &S.. 


Deodhar v., State. of Maharashtra, AIR 
1974 SC 259. In State of Jammu & Kas- 
mir v. Triloki Nath Khosa, AIR 1974 
SC 1 the Supreme Court said: : 


‘These are -perhaps meta-judicial 
matters left to the other . branches of 
Government, but the Court must hold 
the Executive within the leading strings 
of egalitarian constitutionalism and cor- 
rect, by judicial review, episodes of 
subtle and shady classification grossly 
violative of equal justice, That is the 
heart of the matter. That is the note that 
rings through the first three fundamental 
rights the people have given to maner 
ves,’ 
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In R. S, Deodhar v. State of Maharashtra 
AER 1974 SC 259 dealing with certain 
orders passed by the Government of 
Maharashtra regarding promotion to the 
past of Deputy Collectors the Supreme 
Court said: . 


“The vice of eed of sianttuetty 
continues to inhfbit promotions to 
cadre of Deputy Collectors. Fhe procedure 
followed by the State Government in 
making promotions must, fherefore. be 
held to be violative of Art. 16 of the 
Constitution ” 


22, Shri S. Easwara Iyer. learned 
counsel for the petitioner in O. P. Nas. 
5004, 5188 and 5449 of 1974, contends that 
there ig already a group of socially and 
educationally backward people recognised 
on the basis of caste and picking up some 
from that group on the basis of poverty 
and making them a class which is social- 
Iy and educationally backward Ís nat 
something which is contemplated by Art 
15 (43 of the Constitution, Learned coun- 
sel further contends that the economie 
backwardness must be scientifically tested 
and that is not done by the Kumara 
Pillai Commission, It is also contended 
that the poverty Hne is fixed arbitrarily 
and there is no guideline m fixing the 
ceiling et Rs 6000/-. At amy rate, the 
ceiling of Rs. 6000/- cannot but be arbi- 
trary in 1974 when the petitioners sought 
admission for the first M, B. B. S. course. 
Tt is pointed out that if Rs, 6000/- was 
fixed as the cefling in 1966, considering 
the cost of living at present it eammot but 
be much more than that and benee the 
retention of Rs. 6000/- as the ceing Limit 
is nothing but arbitrary. . 


13. The learned’ Gevermment 
Pleader appearing in the case points out 
that the provision m Art. 15 (4) of the 
Constitution is for the advancement of 
socially and educationally backward 
classes of citizens and not fer castes of 
communities which are socially and edu- 
cationally backward. Only im' the ease of 
scheduled castes and scheduled tribes the 
benefit conferred by. Article 35 (4) will 
enure to -the whole of that caste of 
tribe but im the case sea other commu- 
nities ‘which are ckward, only 
those among them who eat a class om 
the basis of their economic status will 
came under.the purview of Art. 15 (4) 
The learned Government Pleader relies 

on the following decisions of the Supreme 
Court: M. R. Balaji v. State of Mysore 
AIR 1963 SC 649 and R. Chitralekha v. 
State of Mysore, AIR 1964 'SC 1823. in 
M. R. Balaji v. State of Mysore, AIR 1983 
SC 849 the Supreme Court said: 

"That is why we think that though 
castes in relation to Hindus may be a 
relevant factor to consider in determin- 
ing the social backwardness of groups or 
classes of citizens if cannot be made the 
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sole or the dominant test in that behalf. 
Social backwardness is on the ultimate 
analysis the result of poverty to a very 
large extent. The classes of citizens who 
are deplorably poor automatically become 
socially backward. ............ It is true that 
social backwardness which results from 
poverty is likely to be aggravated by con- 
siderations of caste to which the poor 
citizens may belong, but that only shows 
the relevance of both caste and poverty 
in determining the backwardness of citi- 
zens.” 

The Supreme Court further said: 


“Sociological, social and economic 
considerations come into play in solving 
the problem, and evolving proper criteria 
for determining which classes are social- 
ly backward is obviously a very difficult 
task; it will meed an elaborate investiga- 
tion and collection of data and examin- 
ing the said data in a rational and scienti- 
fic way.” 

In R. Chitralekha v. 
AIR 1964 SC 1823 the 
said: 

“An order of the Government making 
a classification of socially and educa- 
tionally backward classes on the basis of 
economic condition only is not bad be- 
cause it has not been done by taking into 
consideration the caste also. The autho- 
rity concerned may take caste into consi- 
deration in ascertaining the backwardness 
of a group of persons; but if it does not, 
its order will not be bad on that account, 
if it can ascertain the backwardness of a 
. group of persons on the basis of other 
relevant criteria”. 


The Supreme Court further said: 


“Caste is only a relevant and not a 
compelling circumstance in ascertaining 
the backwardness of a class and where it 
can be done the social backwardness of a 
group of citizens can be determined with- 
out reference to caste at all.” 

In para. 19 of the above judgment it has 
been pointed out: 


“The important factor to be noticed 
in Article 15 (4) is that it does not speak 
of castes, but only speaks of classes If 
the makers of the Constitution intended 
to take castes also as units of social and 
educational backwardness, they would 
have said so as they have said in the case 
of the Scheduled Castes and the Sche- 
duled Tribes. Though it may be suggest- 
ed that the wider expression ‘classes’ is 
used in clause (4) of Article 15 as there 
are communities without castes: if the 
intention was to equate classes with 
castes, nothing prevented the makers of 


State of Mysore, 
Supreme Court 


the Constitution to use-the. expression 
‘Backward Classes or castes’. The juxta- 
position of the expression ‘Backward 


Classes’ and ‘Scheduled Castes’ in Article 
15 (4) also leads to a reasonable inference 
that the. expression ‘classes’ is not syno- 
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nymous with castes. It may be that for 
ascertaining whether a particular citizen 
or a group of citizens belongs to a back- 
ward class or not, his or their caste may 
have some relevance, but it cannot be ei- 
ther the sole or the dominant criterion for 
ascertaining the class. to whch he, or thev 
belong.” 

The learned Government Pleader argues 
that the ceiling of Rs. 6,000/- was fixed as 
early as 1966 and there is no reason why 
the State Government will not review the 
same in the immediate future, He has 
also pointed out the impracticability of 
varying the ceiling from year to year. 
According to the Government Pleader, it 
can only be done periodically and it is 
not now 10 years since the present ceil- 
ing was fixed by the Government Order 
dated 2-5-1966, 

14, Ext, P-1 Government Order 
has been issued on the basis of the re- 
commendations of the Kumara Pillai 
Commission. Counsel on both sides made 
pointed reference to the discussions con- 
tained in this report. This report printed 
and issued by the State Government in a 
book form was available for perusal, I 
have gone through. this report. The 
Kumara Pillai Commission was appointed 
by. the State Government in pursuance of 
a suggestion made by a Division Bench of 
this Court in State of Kerala v. Jacob 
Mathew, AIR 1964 Ker 316. The. Division 
Bench was allowing a writ appeal by the 
State against a single Bench decision in 
Jacob Mathew v. State of Kerala, 1963 
Ker LT 783 = (AIR 1964 Ker 39) quash- 
ing Government Order R, Dis. 10528/57/ 
EdD dated 15-6-1957, as modified by sub- 
sequent orders reserving seats for candi- 
dates belonging to backward classes in 
professional colleges, In the above Gov- 
ernment Order reservation was made to 
the backward classes based on castes and 
communities. It is pertinent to note that 
as early as 1964 this Court held that it 
is permissible to take caste also into con- 
sideration in ascertaining the backward- 
ness of a group of persons, that if the 
the substantial portion of a 
caste is socially and educationally back- 
ward, then the name of'that caste can be 
symbol or synonym for a class of citi- 
zens who are socially and educationally 
backward and thus within the ambit of 
Article 15 (4) of the Constitution. The 
terms of reference to the Kumara Pillai 
Commission as set out in G. O. MS, 243/ 
64/Pd dated 8-7-1964 constituting the 
Commission was as follows: 


‘2. The Commission shall enquire 
into the social and educational conditions 
of the people and report on what sec- 
tions of people in the State of Kerala 
(other than Scheduled Castes and Sche- 
duled Tribes) should be treated as social- 
ly and educationally backward and there- 
fore deserving of special treatment by 
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way of reservation of seats in educa- 
tional institutions. They ghall also re- 
commend what the quantum of such re- 
servation should be and the period during 
which it may remain in force.” 


The Commission has discussed on pages 
10 to 14 of the report the object of Arti- 
cle 15 (4) of the Constitution in the light 
`of the decisions of the Supreme Court in 
State of Madras v. Champakam Doraira- 
fan, AIR 1951 SC 226, Balaii v. State of 
Mysore, AIR 1963 SC 649 and Chitralekha 
v. State of Mysore, AIR 1964 SC 1823. 
As a matter of fact, these were the only 
pronouncements of the Supreme Court 
available at that time, In AIR 1963 SC 
649, Gajendragadkar, J. (as he then was) 
speaking for the Court said: 


“Social backwardness is on the ulti- 
mate analysis the result of poverty to a 
very large extent. The class of citizens 
who are deplorably poor automatically 
become socially backward”. 

In Chitralekha v. State of Mysore, AIR 
1964 SC 1823 Subba Rao, J. (as he then 
was) speaking for the majority said: 

“It may be that for ascertaining 
whether a particular citizen or a group 
of citizens belongs to a backward class or 
not his or their caste may have some 
relevance, but it cannot be either the sole 
or the dominant criterion for- asce 
the class to which he or they belong.” 
The Commission as a matter of fact laid 
down the general principles for ascertain- 
Ing the social and educational backward- 
mess in the light of the general principles 
laid down by the Supreme Court in the 
above decisions and this has been made 
clear in para, 9 on page 23 of the report. 
The Commission has-really accepted the 
test of poverty as the determining factor 
of social backwardness. It is here exact- 
ly where the shoe pinches. On page 36, 
para. 14 of the report the Commission 
came to the following conclusion: 


“Members of families in the State 

which have an aggregate income of 
Rs 4,200/--and above per annum from all 
sources put together, cannot be consider- 
ed to belong to any socially backward 
class whatever may be the caste or com- 
munity to which they belong.” 
Thus the Commission came to the conclu- 
sion that only citizens who are members 
of families falling within the above in- 
come group and who belong to the castes 
and communities mentioned in Appendix 
VIII constitute socially and educationally 
backward classes for purposes of Article 
15 (4) of the Constitution, 


15. I think it is useful to refer to 
certain data given in Chapter IV of the 
Commission report which deal with so- 
cially and educationally backward class- 
es. It can be seen from figures given in 
para. 22 of the report which deals with 
Muslims that roughly - only 4% of the: 
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Muslims in the State are having income 
more than that of the lower income group. 
On page 51 it is also stated as follows: 
“A considerable portion of the com- 
munity are fishermen, agricultural 
labourers, peddlers and daily wage ear- 
ners. As Islam does not recognise caste 
distinctions all these people were freely 
intermingling with what may be. deemed 
to be the upper class Muslims and con- 
tributed to the sociel and educational 
backwardness of the. community.” 
It can be seen from para. 21 of the report 
that roughly only 5 per cent ‘of the Ezha- 
vas in the State are having income above 
the lower income group fixed by the 
Commission. In the case of other back- 
ward communities included in Appendix 
VIII also the position is not very much 
different, Simply because there is a mi- 
croscopic minority in a backward caste or 
community whose income is above that of 
the lower income ceiling fixed by the 
Commission there is no reason why that 
caste or community as such should not 
be considered as a backward class for the 
purposes of Article 15 (4) of the Constitu- 
tion, The acceptance by the: Commission 
of the test of poverty as the’ determining 
factor for social backwardness is and is 
the only reason why the above microsco- 
Pic minority in a backward caste or com- 
munity is taken out of the socially and 
educationally backward class contemplat- 
ed by Article 15 (4). of the Constitution. 


16. . The State Government in Ext. 
P-1 has simply followed the recommenda- 
tions of the Commission, perhaps the only 
departure made is to increase the ceiling 
from Rs, 4,200/- to Rs. 6,000/-, The list 
of socially and educationally backward 
classes in Appendix VIII to the Commis- 
sion report has been included in the An- 
nexure to Ext, P-1 G. O, So, the mistake 
committed by the Kumara | Pillai Com- 
mission in formulating the general princi- 
ples for the test of-social and educational 
backwardness on the basis of the decisions 
of the Supreme Court in AIR 1963 SC 
649 and AIR 1964 SC 1823 continues to 
be there in the decision.the State Gov- 
ernment have taken by Ext, P-1 G., O. 
dated 2-5-1966. So, the question is whe- 
ther the restriction imposed by income 
ceiling specified in Ext. P-1 and excluding 
certain members of the backward commu- 
nities from the benefit of the special 
provision for the advancement of socially 
and educationally backward: classes is 
constitutional in the light of the decisions 
of the Supreme Court jin AIR 1968 SC 
1012, Trilokinath v. State of Jammu and 
Kashmir, (1969) 1 SCR 103 = (AIR 1969 
SC 1), (Civil Appeal No. 1385 of 1973) = 


' (reported in ATR 1975 SC 563) and (AIR 


1972 SC 1376). . 


17. Article 15 (4) of the Constitu- 
tion reads:— 
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“15, (4) Nothing in this article or in 
clause (2) of Article 29 shall prevent the 
State from making any special provision 
for the advancement of any socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and the 
Scheduled Tribes.” 


A caste or community can very well be 
a class of citizens, Even where a micro- 
scopic minority in a caste or community is 
socially and educationally above the 
general average, if the caste or commu- 
nity as a whole is socially and education- 
ally backward, there is no reason why 
that caste or community as such cannot 
ibe considered as a socially and education- 
ally backward class for the purposes of 
the special provision under Article 15 (4) 
of the Constitution for the advancement 
of the socially and educationally back- 
ward classes. The only thing is that the 
provision should not be on the basis of 
caste alone. As long as there is in this 
country a number of castes which are so- 
cially and educationally backward, there 
is nothing wrong in the State making 
suitable provisions under Article 15 (4) of 
the Constitution for their advancement, 
The test of poverty cannot be the deter- 
mining factor of social backwardness, Ac- 
cording to the Kumara Pillai Commission 
report and Ext, P-1 G. O., nobody who is 
not a member of the castes and commu- 
nities listed in Appendix VIII to the Com- 
mission report (Annexure jn Ext. P-l 
G. O.) will come under the socially and 
educationally backward classes. The list- 
ed communities and castes are those who 
are treated as backward classes for the 
purposes of reservation in public services 
under Article 16 (4) of the Constitution. 
What has been done in Ext, P-1 is to take 
a few members of those communities out 
on the basis of their income and to treat 
the rest as socially and educationally 
backward classes. The basis of this differ- 
ential treatment is poverty and poverty 
alone. This cannot be the determining 
factor for determining the social and edu- 
cational backwardness under Art. 15 (4) 
of the Constitution. In the States of 
Andhra Pradesh and Madras (now Tamil- 
nadu) classification on the basis of social 
and educational backwardness was made 
taking castes as units. No doubt, castes 
which found a place among the back- 
ward classes must be communities which 
are socially and educationally backward. 
There cannot be a substantial difference 
in the social and educational backward- 
ness of these castes as a whole and the 
castes and communities of this State listed 
in the Annexure to Ext. P-1 G, O, The 
Supreme Court upheld the reservations 
made in the States of Andhra Pradesh 


and Madras on the basis of the classifica- 
tion made there. In this context also the 
poverty test applied in Ext. P-1 G. O. 
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cannot be sustained. The restriction im- 
posed in Ext, P-1 G. O., that only appt- 
cants who are members of families which 
have an aggregate income of less than 
Rs. 6,000/- belonging to the communities 
listed in the Annexure to Exhibit 
P-1 G. O. are entitled for admission 
for the seats reserved for socially and 
educationally backward classes is uncon- 
stitutional and hence not valid, All ap- 
Plicants who belong to the communities 
listed in the Annexure to Ext. P-1 G. O. 
are entitled for admission to the seats re- 
served in the Medical Colleges if they 
have secured marks not less than mini- 
mum fixed for that community and if 
they are otherwise eligible for admission. 


18. The counsel for the petitioners 
have another contention that the ceiling 
of Rs. 6,000/~ fixed in Ext. P-1 G. O. is at 
any rate arbitrary, unreasonable and is 
an irrational classification. Even if the 
ceiling of Rs, 6,000/- fixed in 1966 was 


reasonable in the circumstances that pre-|. 


vailed then there is no reason why it 
should be retained in 1974 when the cost 
of living has gone up so much There 
seems to be considerable force in this 
contention because the income limit of 
Rs, 6,000/- in 1974 cannot be considered 
to be just and proper. In a case where 
both the father and mother of an appli- 
cant are class IV employees in the State 
service, the aggregate annual income will 
be more than the ceiling fixed in Ext. 
P-1. Simply because they have got an 
income above the ceiling fixed, can they 
be considered as not socially and educa- 
tionally backward and their son or dau- 
ghter be denied an admission. Viewed 
from another angle also this ceiling of 
Rs. 6,000/- is highly arbitrary. A family 
whose annual income: is less than the 
ceiling fixed will not be in a position to 
send their children to a Medical College. 
To maintain a son or daughter alone in a 
Medical College more than fifty per cent 
of their annual income will be necessary. 
With the balance left, the head of the 
family will not be in a position to make 
both ends meet considering the high cost 
of living at present. The ceiling of income 
provided by Ext, P-1 G. O. is highly 
arbitrary and hence cannot be sustained, 


19%. In the result, these original 
petitions are allowed. The petitioners in 
these Original Petitions who have got 
more marks than the minimum fixed this 
year for their caste or community as the 
case may be are entitled for admission to 
the first M. B. B. S. course 1974-75 jn the 
seats reserved for candidates from the 
respective caste or community to which 
they belong. There will be no order as 
to costs. Carbon copies of this judgment 
are to be furnished to the Government 
Pleader appearing in the case free of 
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costs and to the counsel for the peti- 
tioners on payment of the usual charges. 
Petitions allowed. 
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V. P. GOPALAN NAMBIAR AND T. 
CHANDRASEKHARAN MENON, JJ. 


Kuniyil Parvathi Amma and others, 
Appellants v. Vilangil Mani Amma, Res- 
pondent. 

Second Appeal No. 465 of 1972, D/- 
14-11-1974. 

{A} Transfer of Property Act (1882), 
Sections 44, 47 — Co-owner — Acquisi- 
tion by managing Co-owner — If and 
when enures for benefit of other Co- 
owners also. 


Even if Co-ownership funds are used 
by the managing Co-owner to acquire 
property that will not enable the other 
Csa-owners to demand their share in the 
property. They can only ask for an ac- 
count of their share of the money invest- 
ed in the. acquisition. Thus the acquisi- 
tion will not be for the benefit of the re- 
maining Co-owners. AIR 1972 SC 127y 
Followed by A. S. No. 345 of 1967 (Ker) 
and AIR 1974 Ker 18, Followed. 

(Paras 3 and 4) 
Cuses Referred: Chronological Paras 


AIR 1974 Ker 18 = 1973 Ker LJ 157 3 
AIR 1972 SC 1279 3 
(1967) A. S. No. 345 of 1967 (Ker) 3 
AIR 1955 Trav-Co 279 = 1955 Ker ai 


440 
AIR 1953 Trav-Co 305 1 


A. Achuthan Nambiyar, T. P. Kelu 
Nambiyar and C. S. Narayanan, for Ap- 
pellants: V. Bhaskaran Nambiyar, C. R. 
Natarajan and M. K. Anandakrishnan, for 
Respondent. 


GOPALAN NAMBIAR, J.:— The 
plaintiffs are the appellants in this Second 
Appeal, The appeal was referred to a 
Division Bench by a learned Judge of this 
Court, as it was felt that the decision of 
the Travancore-Cochin High Court in 
Kunjaiyyappan v. Unnaman, AIR 1955 
Trav-Co 279 is in conflict with an earlier 
ruling of the same court in Arokia v. 
Sowriyaru, AIR 1953 Trav-Co 305. The 
guestion to be considered in this case is 
as to the nature: of the acquisition made 
by a managing co-owner by making use 
of the funds of the co-ownership pro- 
perty; viz., whether the acquisition itself 
is to be treated as enuring for the benefit 
of all the co-owners, or whether the. ac- 
quisition would enure only for the bene- 
fit of the acquirer, leaving the other co- 
owners only with a right to demand 
their share of the co-ownership funds 
which had gone into the acquisition. 
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2. One Chathappan Nambiar died 
in 1943 leaving his wife who died in 1957 
and five sons, viz., Rairu Kurup, Nara- 
yava Kurup, Chathu Kurup, Kanna Kurup 
and Kelu Kurup. After the death of the 
wife, Kanna Kurup died issueless; and the 
plaint property acquired by Chathappan 
Nambiyar, devolved on the four sons as 
on imtestacy under the provisions of the 
Madras Marumakkathayam Act. The 
plaintiffs are the wife and children of 
Narayana Kurup: and the defendant in 
the suit out of which this second appeal 
arises is Rairu Kurup. The defendant ac- 
quired the rights of the other two bro- 
thers, Chathu Kurup and Kelu Kurup in 
the plaint property. The plaintiffs claim 
to be entitled tọ one-half rights in the 
property, According to the plaintiff, the 
assignment of the rights of Chathu Kurup 
and Kelu Kurup was obtained by the de- 
fendant with co-ownership funds by 
availing himself of nis zheracter as a co- 
owner, and therefore the plaintifis treat- 
ed the shares thus conveyed to the Ist 
defendant also as co-ownership property 
in which they were entitled to a one-half 
Share. The trial Court decreed the plain- 
tiffs’ suit. On appeal the Lower Appel- 
late Court, on an analysis of the evidence 
came to the conclusion that it had not 
been shown that Exts, P-4 and P-5 as- 
signments by Kelu Kurup and Chathu 
Kurup were obtained by the defendant 
by making use of co-ownership funds or 
by availing himself of his character as co- 
owner. It therefore decreed the suit for 
partition only for one-forth share, and not 
for the one-half share as claimed by the 
plaintiffs. 


3. Despite the strenuous attempt 
made by Counsel, we are satisfied that 
the finding of the court below that the 
plaintiffs had not shown that co-owner- 
ship funds had been invested in, or had 
gone into, the acquisition of rights under 
Exts. P-4 and P-5, is correct. The court 
below has pointed out that the defendant 
was shown to be a man of means. It has 
also pointed out that Chathu Kurup and 
Kelu Kurup, examined as D, Ws. 2 and 3 
admitted that they were getting their 
shares of the income of the co-ownership 
property from the defendant, who was 
managing the same, till they conveyed 
their shares to the defendant. The court 
below has also noticed the other relevant 
considerations in the light of which it 
recorded its finding in paragraph 14 that 
the plaintiffs hed failed to prove that the 
defendant was in exclusive enjoyment of 
the profits of the co-ownership property 
and that Exts, P-4 and P-5 were acquir- 
ed with the income of the plaint A-Sche- 
dule property. Being in agreement with 
this finding, whichis amply supported by 
the evidence on record, strictly speaking, 
the question of law, for the consideration 
of which this reference was occasioned to 
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this Division Bench. does not arise for 
consideration. The reference having been 

ade, ve wish to point out that even as- 
uming that- co-ownership funds were 
made. use of by the defendant for petting 
Exts. P-4 and P-5 assignments, there is 
enough authority for the proposition that 
this would not enable the remaining co- 
owners to demand their shares in the pro- 
perties thus acquired, but would only en- 
‘title them to ask for an account of their 
share of the money invested in the acqui- 
sition. It is enough to refer to the deci- 
sion of the Supreme Court in M. N, 
Aryamurthi v. M. L. Subbaraya Setty, 
AIR 1972 SC 1279. which waes followed by 
a Division Bench of this Court in A, 8. 
No, 345 of 1987 (Ker) ete A learned 
Judge, of this Court alsa took the same 
view in Balakrishnan v. Makkam, 1973 
Ker LJ 157 = (AIR 1974 Ker 18). 


4, In the light of these decisions, 
there seems to be no foundation for the 
contention that the acquisition made with 
co-ownership funds must enure for the 
benefit of all the co-owners. 

5. We dismiss this Second Appeal 
with costs. 
Appeal dismisesd. 
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Korah Thomas, Appellant v. Jahn 
Mathew. Respondent. 


S. A. No. 390 of 1973. D/- 23-10-1974.* 


(A) Limitation Act (1963), Sections 
31, 18, 19 and Article 136 —- Money dec- 
ree — Execution filed beyond 12 years 
from date of decree — Acknowledgment 
and part payment made prior to ceming 
into force of 1963 Act can save limitution. 
AIR 1968 Cal. 280 and AIR 1969 Cal 399, 
re ec AIR 1958 Raj 318, Distinguish- 


(Paras 3, 4) 
Cases Referred: Chronological Paras 
AIR 1969 Cal 390 4 
AIR 1968 Cal 280 3, 4 
1968 Ker LR 36 5 
AIR 1958 Rai 318 =. 


ILR (1957) 7 Raj 
716 4 
(1913) ILR 35 All 227 = 40 Ind App 74 

(PC) : 3 


C. S. Ananthakrishna Iyer, for Ap- 
pellant; C. K., Sivasankara Panicker, D. 
Narayanan Poti and P. C. Parameswara 
Panicker, for Respondent. l 

JUDGMENT:— The only question 
in this appeal by the, judgment-debtor is 
whether the execution is barred by limi- 
tation. 


*(Against order of Dist. J.. Kottavam. in 
A. S. No. 121 of 1870). 
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Korah Thomas v. John Mathew (G. B. Nair J.) 


A.L BR. 


2. The decree which is for money 
is dated 31-11-1107 (14-7-1932). There 
were a few execution petitions which 
were all within time, The last but one 
of such petitions was dated 16-10-1119 
and this happened to be dismissed on ac- 
count of a stay obtained by the appellant 
from D. R. P. 30 of 1119 which he had 
filled. The next execution petition was 
on 2-10-1120 and this was dismissed on 
23-12-1950 owing to an order of stay ob- 
tained by the appellant from C. R. P. 
1257 of 1121. This C. R., P. was ultimately 
disposed of on 26-3-1959. In the mean- 

while, on 13-1-1959 the appellant filed 
an application for relief under Act 31 of 
1958 (the Agriculturists Debt Relief Act} 
and he also made deposits. of which the 
last deposit was on 20-8-1983, (The ap- 
plication was ultimately dismissed by the 
High Court). On 12-6-1963 the appellant 
executed a sale deed Ext. P-1 in favour 
of a third party directing him to pay off 
this decree debt. The present execution 
petition to which objection was taken by 
the appellant on the ground of limitation 
was filed on 22-3-1966, 


3. In order to establish that the 
execution was alive on 22-3-1968, the 
decree~holder-respondent pleaded the 
orders of stay from D, R. F. 3 of 1119 
and C. R. P. 1257 of 1121, the acknow- 
ledgment of liability made bv the appel- 
lant in the application under Act 31 
of 1958 on 13-1-1959, the payments made 
by him under this application from 13-1- 
1959 to 20-6-1983 and the acknowledgment 
of liability contained in the sale deed Ext. 
P-1 dated 12-6- 1963. There is no dispute 
and the position is also clear that the 
execution was alive by virtue of these 
orders of stay, acknowledgments and part 
payments when the Limitation Act of 


1963 came into force on 1-1-1964. 
The appellant contends that un- 
like the Limitation Act of 1908, 
the 1963 Act does not recognise 


application for execution as an application 
in respect of a right within Section 18 
dealing with acknowledgments nor the 
money payable under a decree as a debt 
within Section 19 dealing with the effect 
of payment on account of a debt. Ac- 
cording to counsel, the acknowledgments 
and part payments are ineffectual under 
the 1963 Act, which governs the period of 
limitation, and they are of no avail now 
to the respondent, despite their validity 
under the 1908 Act. Counsel agreed that 
when the 1963 Act came into force on 
1-1-1964 the execution was alive owing 
to the orders of: stay, ' acknowedgments 
and part payments. The question is did 
the execution become barred with the 
commencement of the 1963 Act, The only 
direct decision on this question brought” 
o my notice is Subodh Chandra. v. Kanai 

AIR 1968 Cal 280, which discusses 
e others Lala Soni Ram v. Kanhiya 
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Lal, (1913) ILR 35 All 227 (PC); relied on 
by the appellant to show that the acknow- 
ledgment that would extend limitation 
should be an acknowledgment that is 
valid under the lew that is in force on 
the date of suit or application for execu- 
tion. In AIR 1968 Cal 280 the decree was 
dated 11-4-1951 and the controversial 
execution petition was filed on 19-6-1964, 
12 years after and under the 1963 Act. 
The decree-holder relied upon an ac- 
knowledgment and part payments before 
the 1963 Act, to save limitation. After 
noting that these were ineffective to 
extend the period of limitation under the 
1963 Act, it was stated that the decree- 
holder’s only escape route lay in establi- 
shing thet the 1963 Act was not so far 
retrospective as to be confiscatory in 
nature even in respect of existing rights. 
The learned Judges discussed the relevant 
provisions and case law and laid down 
four propositions and they put the case 
before them under the: fourth proposition. 
That proposition reads thus: 


“Tf, however, a suit, appeal or appli- 
cation would be e-barred on the date 
when the new Limitation Act came into 
operation, if the fresh start of the period 
of limitation under Section 19 or 20 of 
the old Limitation Act of 1908 be ignored, 
then, in cases where the new Limitation 
Act does not prescribe a shorter period 
of limitation the new Act does not inter- 
fere with fresh start of limitation under 
Sections 19 and 20 of the Limitation Act 
of 1908. Such suits, appeals or applica~ 
tions may be filed within the period 
prescribed by the new Act, calculating 
nevertheless, the starting of limitation 
from the date when a fresh period of 
limitation started under Section 19 or 20 
of the Limitation Act of 1908. 


The instant case is one which falls 
within the fourth proposition mentioned 
above. But for’a fresh start of limitation, 
by reason of acknowledgment and part- 
payments made in 1962, the adjusted dec- 
ree of 1951 would have become time-bar- 
red for execution, in the year 1963 and 
could not be executed by reason of the 
provisions of Section 31 of the new Limi- 
tation Act. The new Limitation Act does 
not effect confiscation of the right of exe- 
cution in such circumstances.” 


4. With respect, this is the correct. 


approach and lays down the correct law. 
The present case falls squarely within 
that proposition and the: execution is 
therefore within time. This decision was 
followed by the same High Court in Pun- 
jab National Bank v. Hind Textiles Ltd., 
AIR 1969 Cal 390. As against these cases 
counsel for the appellant besides quoting 
ILR. 35 All 227 relied upon Sumermal v. 

Birdhichand, AIR 1958 Raj 318, The neal 
question. that fell to be decided in AIR 
1958 Raj 318 was the effect of the ‘saving 
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clauses’ in a series of Limitation Acts that 
were successively in force in that State 
in relation to two suits. It dealt with a 
different situation and is clearly distin- 
guishable, If as the appellant mai ‘ained 
it takes-a view different from AIR 1968 
Cal 280 and AIR 1969 Cal 390, I prefe-, 
with respect, to follow the latter decisious. 
The conclusion of the court below based 
on AIR 1968 Cal 280, is right and has to 
be upheld. 

5. The respondent raised an alter- 
nate contention that the application filed 


- by the appellant under Act 31 of 1958 


was ultimately dismissed only on 29-7- 
1965, after the commencement of the 1963 
Act and as the execution was effectively 
suspended from 13-1-1959 till that date, 
there could not be any possible limita- 
tion, In support of this contention he 
relied upon Velayudhan Pillai v. Hari- 
haraputhra Pillai, 1968 Ker LR 36. In the 
view which I have taken that the execu- 
tion is not even otherwise barred it is 
unnecessary to discuss this question. 

6. © The judgment of the Lower Ap- 
pellate Court is confirmed and this ap- 
peal is dismissed with costs. ° 

Appeal dismissed. 
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G. VISWANATHA IYER AND 
K. K. NARENDRAN, JJ, 


‘ Ittoop Varghese, Appellant v. Poulose 
and others, Respondents. 


A. S. Nos. 419 and 426 of 1970, D/- 
31-7-1974. 

(A) Succession Act (1925), Section 63 

Attesüng witnesses falsely 
denying attestation — Effect. 

The court is not powerless in such a 
case, It can look into the whole circum- 
stances of the case and come to the con- 
clusion that the formalities of the section 
were duly complied with. AIR 1916 Cal 
374 and ILR (1949) 1 Cal 471, Followed. 

(Parg 5) 

Cases Referred: Chronological Paras 
Ti Ker LJ 562 = 1969 Ker LT 656 

ILR ‘(1949) 1 Cal 471 
AIR 1916 Cal 374 = T Cal WN 192 
(1900) 4 Cal WN 2 
(1884) 9 PD 149 = "50 LT 769 
(1884) 53 LJP 49 
(1865) 2 Jur (NS) 284 
(1839) 2 Curt 320 

P. P, John, for Appellant! 

VISWANATHA IYER, J.:— These 
two appeals arise out of two petitions 
filed under Section 278 of the Indian Suc- 
cession Act praying that Letters of Ad- 
ministration may be issued under the 
above Act. One Pavu Ittoop died on 8-9- 
1964, He was survived by three sons, 
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three daughters and his widow. The 
eldest son Varghese claimed in O. P. 7 
of 1965 that Letters of Administration 
with copy of the will dated 14-3-1960 
executed by the deceased Pavu Ittoop 
may be issued to him, The second son 
Poulose filed O. P. 10 of 1965 praying 
that Letters of Administration with the 
copy of the will dated 3-3-1964 may be 
issued to him. The proper execution of 
the will dated 14-3-1960 is admitted by 
all the parties. But, the petitioner in 
O. P. 10 of 1965 contended that the will 
dated 14-3-1960 stood cancelled by the 
will dated 3-3-1964 and therefore Letters 
of Administration cannot be issued under 
the earlier will, The testamentary vali- 
dity of the latter will was questioned by 
the eldest son Varghese. The lower 
court tried these two petitions jointly, 
found that the second will has. been pro- 
perly executed and therefore dismissed 
O. P. 7 of 1965 and ordered the issue of 
Letters of Administration with the copy 
of the will dated 3-3-1964 annexed to the 
petition in O. P. 10 of 1965. These ap- 
peals are filed by the eldest son against 
the common order passed by the lower 
court. 

2. It is admitted on all hands that 
the will dated 14-3-1960 was properly 
executed by the deceased and Letters of 
Administration can be issued if that is 
the last will validly executed by the de- 
ceased. But, the contention is that that 
is not the last will and that the will dated 
3-3-1964 is the last will. If. this is esta- 
blished, the issue of Letters of Adminis- 
tration under the earlier will does not 
arise, So, the question for consideration 
in these appeals is regarding the testa- 
mentary validity of the will dated 3-3- 
1964. Though the appellant had a con- 
tention that the latter will is a result oí 
undue influence and fraud practised on 
the deceased, there is no material to sup- 
port it and we agree with the lower court 
that there are no vitiating circumstances 
established against the testamentary 
capacity of the deceased. The main point 
urged by the appellant against the vali- 
dity of the will put forward by the res- 
pondents is that the latter will has not 
been proved to be properly executed in 
conformity with Section 63 of the Indian 
Succession Act- That section lays down 
the formalities required to be observed 
in the execution and attestation of a 
That section is in the following terms:—— 

63. Every testator, not being a sol- 
dier employed in an expedition or engag- 
ed in actual warfare, or an airman so em- 
ployed or engaged, or a mariner at sea, 
shall execute his will accoding to the: fol- 
lowing rules:— 

(a) The testator shall sign or shall 
affix his mark to the will, or it shall be 
signed by some other person in his pre- 
sence and by his direction, 
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(b) The signature or mark of the tes- 
tator, or the signature of the person sign- 
ing for him, shall be so placed that it 
shall appear that it was intended thereby 
to give effect to the writing as a will. 

(c) The will shall be attested by two 
oc more witnesses, each of whom has 
seen the testator sigm or affix his mark 
to the will or has seen some other person 
sign the will, in the presence and by the 
direction of the testator, or has received 
from the testator a personal acknowledg- 
ment of his signature or mark, or of the 
Signature of such other person: and each 
of the witnesses shall sign the will in the 
presence of the testator, but it shall not 
be necessary that more than one witness 
be present at the same time, and no par- 
ticular form of attestation shall be neces- 


sary. 
Ext. D-2 on the face of it conforms to. the 
requirements of this section. But, the 
two witnesses to this will when examined 
as D. W. 4 and D. W. 5 stated that they 
did not see the testator signing and did 
not get a personal acknowledgment from 
the testator of his signature in the will 
and further that they did not sign in the 
presence of the testator. In the light of 
testimony the appellant contends that 
the formalities of due execution required 
by the above section have not been com- 
plied with. The lower court found that 
D. Ws. 4 and 5 were swearing falsely 
that they have not seen the testator sign- 
ing Ext, D-2 will and therefore did not 
accept their testimony and relying on the 
other evidence and circumstances of the 
case came to the conclusion that the for- 
malities of the section had been complied 
with by the testator in executing Ext. 
D-2. How far this approach and the con- 
clusion of the learned Judge are correct 
is the question for determination. 


3. It is clear that the testator 
knew about the formalities for the due 
execution of a valid will, for, Ext. P-1 
conforms to the requirements of this 
section and there is no contention that 
the formalities for it were not complied 
with. Therefore, the Court will be 
justified in inferring that he would have 
taken care to see that the formalities of 
due execution were complied with when 
he wrote the second will. In Ext, D2 
there is a clear statement at its close that 
the testator is signing in the presence of 
the attestors. Immediately below this 
statement we find the signature of the 
testator and the signature of the two wit- 
nesses, Below their signature there is 
the correction note mentioning the va- 
rious corrections in different pages and 
we find another signature of the testator 
beneath that note, So, on the face of it 
we find that the formalities of a due exe- 
cution of a will are complied with. Fur- 
ther, one of the witnesses who attested 
the instrument is seen to have accom- 
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panied the testator to the Sub Registry 
Office and identified him before the Sub- 
Registrar and in token of that has signed 
aS an identifying witness. In spite of 
these when that witness, namely D. W. 5, 
stated in his testimony that he did not 
see the testator signing and the testator 
did not see his attestation, it can only be 
an utter falsehood and the lower court 
was right in holding that he was swear- 
ing falsely. Same-is the case with the 
other witness. Though he has not figured 
as an identifying witness before the Sub- 
Registrar, he has admitted in his testi- 
mony that he signed in the document 
writer’s office where the document was 
prepared. We have mentioned earlier 
that immediately after the signature of 
these two witnesses the testator has affix- 
ed his signature certifying the number of 
corrections in the intrument. So, all 
these are seen to have taken place on the 
same day and immediately thereafter the 
document js taken to the Sub-Registrar’s 
Office for registration. The statement of 
D. W. 4 that he signed without knowing 
that his signature was intended as evi- 
dence or having seen the testator signing 
cannot be believed. Therefore, the cir- 
cumstances are so telling to the effect 
that this witness was also present at the 
time when the testator signed and the 
testator was also present.at the time when 
this witness signed. 

å, Over and above observing the 
above formalities we find that the testa- 
tor wanted to assure himself that no 
quarrel should arise between his sons 
after his death regarding the will or his 
signature. So. he took care to get it re- 
gistered. The Sub-Registrar who has re- 
gistered the document has been examined 
in this case. He swears that the docu- 
ment was read out to the testator and the 
testator acknowledged his signature in 
the will and also signed in token of pre- 
senting the will before the Sub-Registrar. 
That is seen on the back of -the first page 
of the will Ext, D-2. The Sub-Registrar 
has also signed under it and one of the 
attesting witnesses, D. W. 5, has also sign- 
ed beneath it. A contention was raised 
that the Sub-Registrar’s signature at the 
time of registration does not amount to 
attestation within the meaning of Section 
63 (c) of the Indian Succession Act. There 
are few decisions which discussed this 
question and most of them have been re- 
ferred to in the judgment of this Court 
in Ammu v. Thekkekarg Kunhunni’s son 
Krishnan, 1969 Ker LJ 562. The principle 
laid down in that. case is that no hard 
and fast rule can be stated as to the pur- 
pose for which the Sub-Registrar’s sig- 
nature at the time of registra- 
tion’ can be ‘used, Normally his sig- 
nature is to evidence the fact of due re- 
gistration. Whether -he had the animus 
attestendi at the time he signed is a mat- 
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ter for proof. In this case there is no 
clear evidence to show that the Sub-Re- 
fistrar and the other witnesses signed at 
the back of the document with an inten- 
tion of attesting the will, Therefore, it 
is not proper to conclude that the Sub- 
Registrar’s signature amounts to attesta- 
tion of a will 

i But, as we have pointed out 
earlier, when the court is satisfied as in 
this case that the witnesses deliberately 
and falsely denied that they attested the 
will, the court is entitled to look into the 
other circumstances and the regularity of 
the will on the face of it and come to the 
conclusion on the question of attestation. 
The law on point is stated thus by a 
Division Bench of the Calcutta High Court 
in Brahmadat Tewari v. Chaudan Bibi, 
AIR 1916 Cal 374. At page 375 the prin- 
ciple is stated thus:— 


“The principle is well settled that 
when the evidence of the attesting wit- 
nesses is vague, doubtful or even conflict- 
ing upon some material point, the Court 
may take into consideration the circum- 
stances of the case and judge from them 
collectively whether the requirements of 
the statute were complied with, in other 
words, the Court may, on consideration 
of the other evidence or of the whole cir- 
cumstances of the case, come to the con- 
clusion that their recollection is at fault, 
that their evidence is of a suspicious cha- 
racter or that they are wilfully mislead- 
ing the Court, and accordingly disregard 
their testimony and pronounce in favour 
of the will.” 

Again, at page 376 it is observed thus:— 


“It is not necessary, however, that 
affirmative evidence should be forthcom- 
ing that the testator did, as a matter of 
fact, see the attesting witnesses put their 
signatures or that the attesting witnesses 
did actually see the testator sign the 
document, It is enough if the circum- 
stances show that their relative position 
was such that they might have seen the 
execution and the attestation respecti- 
vely, or as Walde, J., said In re Trimnell, 
1865 II Jur (NS) 284 ‘the true test is whe- 
ther the testator might have seen, not 
whether he did see, the witnesses sign 
their names, Newton v. Clarke, (1839) 2 
Curt 320. In cases of this description, as 
was pointed out by this Court in Sibo 
Sundari Debi v. Hemanginj Debi, 1900-4 
Cal WN 204 on the authority . of Wright 
v. Sanderson, (1884) 9 PD 149 Sanderson, 
In re (1884) 53 LJP 49, every presump- 
tion will be made in favour of due exe- 
cution and attestation in the case of a will 
regular on the face of it and apparently 
duly executed. 
Again, in Manindrg Nath Ganguli v 
Durga Charan Ganguli, ILR (1949) 1 Cai 
471 at page 475 it is observed thus:— 

“The question, therefore, arises 
whether the probate Court jis entitled to 
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hold in favour of the will where the at- 
testing witnesses or some of them prove 
hostile. In our opinion, Courts are not 
powerless in those circumstances and a 
probate Court may pronounce in favour 
of the validity of the will from the cir- 
cumstances of the case taken as a whole. 
The leading decision on this point is the 
decision in the case of Wright v. Sander- 
son, 1884-9 PD 149, 163.” 


In the light of these weighty pronounce- 
ments with which we respe y agree 
we are entitled to look into the whole 
circumstances of this case and pronounce 
on the validity of the will, The various 
circumstances have already been stated. 
We are satisfied that the circumstances of 
this case are sufficient to come to the con- 
clusion that there is proof of the due 
compliance of the formalities required by 
Section 63 of the Indian Succession Act 
in this case. 


6. In the result, we agree with 
the lower court that there is sufficient 
proof regarding the valid execution of 
Ext, D-2. Consequently we agree with 
the trial Court that the petitioner in 
O. P. 10 of 1965 is entitled to take Letters 
of Administration with the copy of that 
will annexed. Therefore, these appeals 
are dismissed with costs. 

Appeals dismissed. 
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P. SUBRAMONIAN POTI AND 
K, K. NARENDRAN, JJ. 


Kerala Arecanut Stores, Appellant v. 
M/s. Ramkishore and Sons and another, 
Respondents, 


A. S. No. 46 of 1971, D/- 20-6-1974. 
(A) Partnership Act (1932), Sec. 69 
(2) — Unregistered firm — Suit by part- 
ner for recovery of money on dishonour 
of cheque endorsed in favour of firm is 
not barred. (Negotiable Instruments Act 
(1881), Sections 36, 37 and 93). 


The right of action available to an 
indorsee of a cheque who comes to hold 
the cheque in due course is based upon 
conferment on him by the statutory pro- 
visions contained in the Negotiable Ins- 
truments Act the right to sue the maker 
of the cheque and also the indorser, The 
right sought to be enforced does not arise 
from a contract and therefore the bar 
under Section 69 (2) will not operate in 
such a case, (1963) 1 Ker LR 433, Re- 
ferred. (Para 9) 
Cases Referred: Chronological Paras 


(1963) 1 Ker LR 443 = 1963 Ker LJ ar 
P. C. Balakrishna Menon and V, P. 
Mohankumar, for Appellant. 
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SUBRAMONIAN POTI, J.:— The 
question for decision here is quite an in- 
teresting one. Whether the suit by a part- 
ner of an unregistered firm for recovery 
of mony claimed on the dishonour of a 
cheque endorsed in favour of the firm 
would be maintainable is the question in 
controversy. It was contended that the 
suit is barred by Section 69 (2) of the 
Indian Partnership Act. The court be- 
low, while holding . in favour of the 
plaintiff on the merits of the case, dis- 
missed the suit accepting this contention. 
The plaintiff has, hence, come up to this 
court in appeal. 

The plaintiff-company claims to 
be a firm registered under the Indian 
Partnership Act. The plaintiff is said to 
be the managing partner. Admittedly 
the first defendant issued three cheques, 
one for Rs. 7,500/-, another for Rs. 5,000/- 
and yet another for Rs. 2,500/,- all of the 
date 21-4-1965 in favonr of the second 
defendant firm and the second defendant 
firm receiving consideration endorsed 
these cheques to the plaintiff. These were 
sent for collection by the plaintiff to the 
Canara Bank Limited, but they were dis- 
honoured and returned to the plaintiff. 
The plaintiff therefore claims the amount 
of the cheque together with the interest 
and also the amount collected by the Bank 
from the firm as discount, 


3, The suit was contested by the 
first defendant firm. Its case was that the 
cheques were issued as security on a pro- 
mise by the second defendant to supply 
pepper to the first defendant and the 
understanding was that the cheques were 
to be cashed only after such supply. The 
case is that the goods were not actually 
supplied, but nevertheless second defen- 
dant collusively endorsed the cheques in 
favour of the plaintiff. In short, the plea 
is that the cheques are not supported by 
consideration and the plaintiff is not a 
holder in due course. There was further 
contention that the plaintiff was not a re- 
gistered firm and the person who has filed 
the suit as managing partner was not a 
partner at all. ; 


4. On the evidence, the court 
found that the cheques must be found to 
be supported by consideration and the 
plaintiff was a holder in due course, but 
nevertheless the court below dismissed 
the suit since it found that the plaintiff 
firm being unregistered, the suit institut- 
ed by one of the partners must be found 
to be barred by Section 69 (2) of the 
Indian Partnership Act. l 

5. The only plea the plaintiff 
urges in this appeal is one of challenge 
to the finding that the suit is unsustain- 
able by reason of Section 69 (2) of the 
Act. While seeking to support the judg- 
ment of the court below on this point 
eounsel for the defendant challenges the 
finding on the question of consideration 


a 
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26. In the result, this appeal is al- 
lowed with costs. The decree passed by 
the trial Court is reversed and the respon- 
dent’s suit = hereby dismissed with costs. 
Counsel’s fee be taxed as per Schedule, 


if certified, 
© ° Appeal allowed. 
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Ramgulam Shri. Baijnath Prasad, 
Applicant v. The Collector, District Guna, 
and others, Opposite Parties. 

Miscellaneous Petn. No. 22 of 1971, 
D/- 4-10-1974. 


(A) M. P. Municipalities Act (37. of 
1961), S. 29 (2) — M. P. Municipalities 
(Preparation, Revision and Publication of 
Electoral Rolls, Election and Selection of 
Councillors) Rules (1962), R. 8 — Correc- 
tion of Electoral Rolls — Substitution of 
name of voter for one already entered — 
Amounts to deletion — Does not tanta- 
mount to correction of clerical error in 
the Roll within Rule 8 — Naib-Tehsildar 
exercising powers under the rule cannot 
therefore substitute the name of another 
person for one entered in the Roll. 

7 (Para 10) 


(B) M. P. Municipalities Act (37 of 
ae S. 31 (1) — Correction of electoral 

— “Erroneous or defective in any 
a e or aa What is?’ .~ 


By reading the three sub-clauses (a), 
(b) and (c) of S. 31 (1) it is clear that the 
power conferred under the section is only 
a power to correct an entry, or to trans- 
pose the name of a voter from one place 
to another, or to delete the name of the 
voter, if he is dead, or has ceased to be 
the resident of the ward. No provision 
Po an authority appointed under 
29 (2) to add the name of a person in 
fhe electoral roll, which was initially not 
included.. 


Section 31 (1), Clause (a), does not 
provide for substitution or inclusion of 
any name in the roll but provides for cor- 
rection of errors as to particulars of. ’a 
voter, for example, his. age, address, 
father’s name etc.,, which are required to 
be entered in the roll for establishing his 
identity. Therefore, if there is no doubt 
about the identity of the person, whose 
name is included in the: voters’ list but 
there igs some error in one of the particu- 
lars which are mentioned in the entry, it 
alone could be corrected under S. 31 (1) 
(a), . (Paras 12, 13) 

(C) Constitution of India, Art. 226 — 
Election dispute — Defects im electoral 
roll alleged — Rolls not challenged prior 
ee 
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to election though there was time to do s0 
~- Does not amount to estoppel —- Peti- 
tion cannot be disposed of summarily on 
question of estoppel. AIR 1955 Nag 49 
(FB), Rel. on. (Evidence Act (1872), Sec- 
tiom 115). ' (Paras 14, 17) 
- D) Constitution of India, Art. 226 — 
Alternative remedy not open — Election 
dispute— Challenge to election on ground 
of defective electoral roll — S. 22 (1) (d) 
(iti) of M. P. Municipalities Act (37 of 
1961) bars specifically election petition on 
ground of defect in the roll — No remedy 
available — Writ petition not barred. 
: (Para 15) 
- (E) Constitution of India, Art. 226 — 
Nature of remedy under — Whether can 
be availed of, for maintaining an illegal 
election. 

_A remedy under Art. 226 is extra- 
ordinary and no election ‘can be allowed 
to be maintained on the basis of electoral 
roll, which is not prepared in accordance 
with law. AIR 1967 Madh Pra 257, Rel. 
on. (Para 16) 
-~ , Œ) Constitution of India, Art. 226 — 
Laches — Challenge to election on ground 
of illegality of electoral roll after its re- 
sult — Petition cannot be dismissed mere- 
ly on the ground of delay. AIR 1967 Madh 
Pra 257, Foll. ' (Para 17 


Cases Referred: Chronological Paras 
AIR 1967 Madh Pra 257 = 1967 Jab LJ 


559 ©. 5 16, 17 
AIR 1964 Andh Pra 421 3 16 
AIR 1963 Assam 168 : 16 
(1963) 4 Guj LR 929 = ILR (1963) Gui 

1172 16 


AIR 1961 Punj 429 = ILR (1961) 2 Punj 

860 (AB) 16 
ATR 1959 Cal 548 = 63 Cal WN 541 16 
Be ae ILR 38 Pat 1135 = 1959 Pat LR 


AIR 1958 Pat 149 = 1957 BLUR 672 16 


AIR 1957 SC 304 = 1957 SCR 68 16 
AIR 1955 Nag 49 = (1954). TLR CY Nag 
- 875 (FB) 14, 16 


AIR 1953 Nag 166 = ILR (1953) eg 1 

G. Mishra, for Apolicant A. B. 
wees and J. P. Shrivastava, Addl. Govt. 
Advocate, for Opposite Parties. 

OZA, J.:— This petition under Arti- 
cle 226 of the Constitution has been filed 
by the petitioner against an order passed 
by the Naib Tahsildar dated 16-9-70, who 
corrected the electoral roll for ward No. 
2, Chanderi Municipal Council, and allow- 
ed the inclusion of the name of respon- 
dent No. 3. The petitioner ‘has also chal- 
lenged the election of respondent No. 3 
from ward No. 2 of the Chanderi Muni- 
cipality as according to the petitioner the 
inclusion of the name of respondent No. 
3 in the voters’ list was beyond the pow- 
ers of the Naib Tahsildar and, therefore, 
respondent No. 3 was not a voter in the 
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voters’ list of Chanderi Municipality for 
the election held on 26-10-70, Conse- 
quently, he could not standas a candidate 
for the election held on 26-10-70. 


2. According to the petitioner, 
Collector Guna under Rule 8 of the M. P. 
Municipalities (Preparation, Revision and 
Publication of Electoral Rolls, Election 
and Selection of Councillors) Rules, 1962, 
issued a notice to the effect that the elec- 
toral roll for general election of Munici- 
pal Council Chanderi was prepared and 
it was duly published on 13-7-70. What- 
ever claims and objections were prefer- 
red to the Tahsildar Pargana Mungaoli, 
were duly decided and no appeals were 
preferred against the orders of Tahsildar 
before the Sub-divisional Officer, Ashok- 
nagar. Therefore, under Rule 8, the Col- 
lector caused publication of the final 
electoral rolls, and these electoral rolls 
became final from the date of their pub- 
lication, Le. 31-8-70 for the Municipal 
Council Chanderi for the elections of the 
Municipal Councillors, which were held 
on 26-10-70. Under Rule 8 of the Rules, 
clerical errors in the electoral rolls could 
be corrected at any time upto date of 
election by Revenue Officer not below the 
rank of Naib Tahsildar, as may ‘be ap- 
pointed by the Collector in this behalf 
and, therefore, the Collector, Guna ap- 
pointed non-petitioner No. 2 to exercise 
powers under Rule 8. 


3. According to the petitioner, in 
the voters’ list of the assembly of 1966 
in respect of Chanderi ward No. 2 at se- 
rial No. 177 name of non-petitioner No. 
3 was entered and at serial Nb. 179 name 
of the brother of non-petitioner No. 3 
was entered. But according to the peti- 
tioner when the list was finally published 
as mentioned above, the name of non- 
petitioner No. 3 was not included, but 
the name of his brother Gopal Narain 
was included at serial No. 121. Non-peti- 
tioner No. 3 Govind Narain applied to the 
non-petitioner No. 2, Naib Tahsildar 
Chanderi that his name is entered at 
serial No. 121, but he is described as 
Gopal Narain son of Ramprasad aged 28 
years and he, therefore, submitted that 
this name be removed and his name he 
included in the voters’ list. According to 
the petitioner, the Naib Tahsildar pur- 
porting to act under Rute 8 allowed the 
application of non-petitioner No. 3 and 
ordered his name to be entered in place 
of Gopal Narain and it was on the basis 
of this inclusion of his name in the voters’ 
list that non-petitioner No. 3 contested 
the elections and ultimately succeeded 
from ward No. 2 defeating the petitioner. 


4. It was contended on behalf of 
the petitioner that under Rule 8 only 
clerical errors could be corrected and 
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what was done by the Naib Tahsildar, in 
the present case, was not a correction of 
the clerical error, but was a case of sub- 
stitution of one mame by the other and 
it was therefore, contended that this 
could not be done. Consequently, the 
name of respondent No. 3 could not be 
included in the voters’ list of ward No. 2 
for the elections held in 1970, But as res- 
pondent No. 3 was not included in the 
voters’ list, in view of Section 34 of the 
M. P. Municipalities Act, he could not be 
a candidate at the election. Consequnetly, 
his nomination paper could not be accept- 
ed and it was, therefore, contended that 
as the nomination of respondent No. 3 
itself could not be accepted, the petitioner 
was the only candidate from this ward 
and, therefore, seeks a direction that he 
be declared elected to the Municipal 
Council, Chander. 


5. Learned counsel for the res- 
pondents contended that the rules umder 
which the electoral rolls were revised 
and published were framed under Sec- 
tion 29 and it was also contended that 
under Rule 8 clerical errors could be cor- 
rected and according to the learned coun- 
sel what the Naib Tahsildar ordered in 
this case was a correction of the clerical 
error because according to him Gopal 
Narain had gone away from Chanderi 
and, therefore, his name ceuld not be in- 
cluded in the voters’ list, but by clerical 
error in place of the mame of non-peti- 
tioner No. 3 Govind Narain, Gopal Narain 
was written in the voters’ Hst. Conse- 
quently, this was nothing more than a 
clerical error, In the alternative, it was 
contended by the learned counsel that 
Section 31 (2) of the M. P, Municipalities 
Act confers powers on the authority ap- 
pointed under sub-section (2} of Section 
29 for correction of the entries in the 
voters’ list and as the Naib Tahsildar was 
the authority appointed under Section 29 
(2) he had the authority to correct any 
error which fell within the ambit of Sec- 
tion 31 (2) (a). It was also contended by 
the learned counsel for the non-petitioner 
that having contested the elections 
against non-petitioner No. 3 and having 
lost, the petitioner cannot naw come for- 
ward and challenge the inclusion of his 
name in the voters’ list. It was also con- 
tended that as the petitioner did not raise 
any objection to. the nomination of res- 
pondent No. 3, on that ground also, he 


cannot be permitted to challenge the 
election of respondent No. 3. It 
was also contended on behalf of 


non~-petitioner No. 3 that after the 
election the only remedy -available 
to the petitioner is by way of an election 
petition and as no election petition has 
been preferred this petition cannot 

entertained. It was also contended that 
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Section 22 (1) (d) (ii) lays down that an 
election cannot be challenged on the 
ground of non-compliance with the rules 
framed under Section 29. Consequently, 
the intention of the legislature was that 
election cannot be challenged for any 
non-compliance of rules framed under 
Section 29 and, therefore, on that ground 
the petition also could not be entertain- 
ed, Learned counsel for the petitioner 
contended that as Section 22 clearly lays 
down that an election by way of an elec- 
tion petition cannot be challenged on the 
ground of any irregularity in preparing 
electoral rolls under the rules framed 
under Section 29, consequently, the peti- 
tioner had no other alternative remedy. 
As regards the question about acquies- 
cence of the petitioner, learned counsel 
contended that at the time of nomination, 
for the first time it came to the notice of 
the petitioner that name of respondent 
No. 3 was included in the voters’ list and 
it was subsequently discovered as to how 
the name has been inserted. Consequently, 
the petitioner had no option but to file a 
writ petition only after the election of 
the Municipal Council. He also contended 
that on this ground an objection about 
acquiescence cannot be raised. He placed 
reliance on a decision reported in AIR 
1955 Nag 49 (FB). He also contended that 
Section 22 no doubt provides that an elec- 
tion could not be challenged in an elec- 
tion petition on the basis of an irregula- 
rity in following the rules framed under 
Section 29, but on that ground the re- 
medy under Art. 226 cannot be refused. 
He placed reliance on a decision of a Di- 
vision Bench of this Court in Hafiz Mo- 
hammad Anwar Khan v. State of M. P., 
1967 Jab LJ 559 = (AIR 1967 Madh Pra 
257), 

6. As regards facts, there is no 
controversy. Admittedly, in the final 
voters’ list published, the name of non- 
petitioner No. 3 was not included, but 
the name of his brother Gopal Narain 
only was included, it is not in dispute 
that the Naib Tahsildar purporting to act 
under Rule 2 of the rules framed under 
Section 29 corrected the entry by incor- 
porating the name of respondent No. 3 in 
place of his brother. The only dispute Is 
about the powers of the Naib Tahsildar 
in ordering the correction. It is also not 
jn dispute that respondent No. 3 Govind 
Narain, and his brother, Gopal Narain, 
are two different persons, There is no 
dispute about the existence of the dif- 
ferent individuals with two different 
names. It is also not in dispute that after 
the inclusion of respondent No. 3 under 
the orders of the Naib Tahsildar after 
the publication of the final list of voters 
for ward No. 2 of the Chanderi Municipal 
Council respondent No. 3 filed his nomi- 
nation paper as a candidate. It is also not 
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in dispute that at the elections held for 
the Chanderi Municipal Council from 
this ward there were only two contes- 
tants, petitioner and respondent No. 3 
and petitioner was defeated and respon- 
dent No. 3 was declared elected. 


7. The scheme of the Municipal 
Act appears to be that before the elec- 
tions of the Municipal Council are noti- 
fied, the electoral roll of the Legislative 
Assembly pertaining to the area included 
in a particular ward is taken as the basis 
and that is notified as the initial electoral 
roll and objections and claims are invit- 
ed, After a specific period, it is noticed 
for bringing in the claims and objections. 
The list is finalised after determining the 
questions involved as to the claims and 
objections that may be raised. Section 29 
of the Municipalities Act provides for 
procedure to be followed before the elec- 
tions to the Municipal Council are held. 
Sub-clause (2) of Section 29 of the Act 
runs as follows:— 


"(2) The State Government shall 
make rules consistent with this Act— 

(i) providing for the preparation and 
the revision of the electoral rolls, 
from time to time, and the. ap- 
pointment of the authority there- 


for; 

{ii) fixing the date after which no ap- 
plication for enrolment in any such 
toll under preparation or revision 
shall be received; 

(iii) determining the manner and the 
period in which and the authority 
to whom any objection to such roll 
in regard to the name entered 
therein or omitted therefrom may 
be made and the authority by 
whom such objections may be 
heard and decided and the judicial 
authority to whom the appeals of 
such entries and omissions shall lie; 

(iv) prescribing the date for the publi- 
cation of the Municipal electoral 
roll: 

(v) the nomination of candidates and 
objections to such nominations; 
(vi) the date and time of elections, the 
mode of recording votes, the 
management of contested elections 
and the procedure in case of equa- 

lity of votes: 

(vii) the holding of election to fll 
casual vacancies; 

(viii) the custody and disposal of 
papers relating to elections: 

(ix) for investigations of allegations 
regarding the corrupt practices; 


and 
(x) regulating and conducting generally 
such elections, 
8, The State Government exercis- 
ing powers under this sub-clause have 
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framed rules. Rule 4 of these Rules pro- 
vides for preparation of the roll and in- 
qulry into clums and objections. It runs 
as follows:— 


- “4 Publication of roll and inquiry 
into claims and objections.— (1) As soon 
as the electoral roll has been prepared 
the Collector shall, give public notice in 
each ward that the roll has been prepar- 
ed and a copy thereof is available for ins- 
pection at the Municipal Office and at 
such other places as he may determine 
turing office hours, 

(l-a) public notice. under sub-rule (1) 
shall be given by affixing a copy: of 
notice in Form I on the notice board of 
the Municipal office and at prominent 
places in the wards of the Municipality 
and it shall also be announced in each 
ward by beat of drum, 


(2) To the copies. of the rolls notice 
shall be affixed intimating that any per- 
son whose name is not on the roll or 
whose correct description is not given on 
the roll and who claims to have it in- 
serted therein and any person whose 
name is on the roll and who objects to 
the inclusion of the name of any person 
in the roll, may prefer a claim or an ob- 
jection in the manner specified below and 
within a period of 20 days from the date 
of the publication of the notice to the 
officer specified in sub-rule (4). 


(3) Copies of the roll may be made 
available at a price fixed by the Collec- 
tor but in no case the price of the roll 
shall be more than double the cost of 
preparation thereof: 


‘Provided that two copies of the: roll 
may be supplied free of cost to every 
political party for which a symbol has 
been exclusively reserved in the State 
by the Election Commission. 

{4} Any claim or objection under 
sub-rule (3) shall be in writing an 
be delivered in person or through an 
agent or sent by registered post together 
with one spare copy in the case of a 
and two spare capies in the case of an 
objection so as to reach the Sub-division- 
al Officer or the Deputy Collector, ap- 
pointed by the Collector, in writing, in 
the case of class I Municipality at the 
District Headquarters or at the Head- 
quarters of the State Government, and 
to the Tahsildar in all other cases, within 
the period specified in sub-rule (2). If an 
objection is to the entry or entries of the 
names of more than one person, two 
spare capies in respect of each person 
shall accompany the objection. The claims 
or objection shall be signed and verified 
by the claimant or objector in the man- 
ner provided for the signing and verifica- 
tion of pleadings in the Code of Civil 
Procedure, 1908. 
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cify the grounds on which the right of 
any person to be entered in the roll is 
asserted or denied, the evidence which 
the petitioner intends to bring, the name 
and address of the claimant or objector 
his number, if any, in the roll and, in the 
case of an objection, the name, address 
and number in the roll of the person to 
whose entry objection is taken, 

(5-a) Every claim shall be in Form 
I-A, signed by the person desiring his 
name to be included in the rol, and 
countersigned by another person whose 
name is already included in the roll in 
b E the claimant desires his name to be 
inclu 

(5-b) Every objection to the inclu- 
sion of a name in the roll shall be in 
Form I-B, preferred only by a_ person, 
whose name is already included in that 
roll, and countersigned by another person 
whose name is already included in the 
roll in which the name objected to ap- 
pears. 

(5-c) Every objection to a particular 
or particulars in an entry the roll 
shall be in Form I-C, and preferred only 
by the person to whom that entry relates. 


(6) A claim or objection not lodged 
in the manner and wii the period 
herein, prescribed or by person not en- 
titled to lodge the same shall be rejected. 


(2) (a) On here of a claim or ob- 
jection lodged in the manner ein pre- 
scribed, and by a person entitled to lodge 
such claim or objection, the Suhb-divi- 
sional Officer, Deputy Collector or the 
Tahsildar as the case may be, shall regis- 
ter it in (Form I-D) and shall fix a date 
and place for hearing the same, and shall 
give notice in Form II, of such date and 
place to the claimant or objector. Where 
objection is taken to the entry of the 
name of any person in the roll, a copy of 
the objection with a notice in Form II of 
the date and place of hearing shall be 
sent to such person. A copy of the claim 


the notice board of the office of Sub- 
divisional Officer, Deputy Collector or 
Tahsildar, as the case may be. The notice 
issued under this sub-rule shall require 
the parties concerned to produce on the 
date fixed for hearing any erant, oral 
or documentary, on which they rely. 


(b) Where any copy of notice is to 
be sent under clause (a) such copy. of 
notice shall be delivered or sent by regis- 


the addres given in 
tion and to a person objected to, te the 
address given in the roll. A copy of 
notice so delivered or sent shall be- deem- 
ed to have been duly served. 


’ 
; 
` 
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(c) After- hearing the evidence, if 
any, adduced on.behalf of the _ parties 
and after such further enquiry as he may 
deem necessary, the Sub-divisional Off- 
cer, Deputy Collector or the Tahsildar, as 
the case may be, shall record an order on 
the claim or objection in the column spe- 
cially provided for the purpose in the 
register of claims and objections pres- 
cribed in clause (a). Claims and objec- 
tions shall ordinarily be decided within 
40 days of the publication of the roll. 


(d) The record of . the proceedings 
shall consist of all the- claims or objec- 
tions, a note of the date and place of 
hearing and of the attendance of parties 
and witnesses and an order stating as 
briefly as possible, the decision and the 
grounds therefor. 

(e) Appearance by counsel shall not 
be permitted. 

(f) Inquiry into every claim or “ob- 
jection under this rule shall be held sum- 
marily.” 

9. Rule 5 provides for appeals 
against the orders passed on claims and 
objections and Rule 6 provides for revi- 
sion. Rule 8 provides for publication of 
the final roll and correction of the cleri- 
cal errors. Rule 8 (1) runs as follows:— 


“Correction and final publication of 
rolls— The Collector shall cause the 
rolis to be corrected in accordance with 
such orders, if any, as may have been 
passed or received under rules 4.5, 6, and 
7 and on or before the ‘date fixed by ‘him 
in this behalf, which 
than six weeks before the date fixed for 
the elections, he shall publish the rolls as 
amended in manuscript in the manner 
prescribed for the publication of the ori- 
ginal rolls. Rolls not amended need not 
be published but publie notice. shall be 
given of the fact that they have not been 
amended. Clerical errors in the rolls may 
at any time up to the date of election, be 
corrected by such Revenue Officer not be- 
low the rank of Naib Tahsildar as may be 
appointed by the Collector in this behalf” 
and it is a part of the Rule which is the 
main question of contr yersy in this 
petition “clerical errors iti the rolls may 
at any time up to the date of election, be 
corrected by such Revenue Officer not 
below the rank of Naib Tahsildar as may 
be appointed by the Collector in this be- 
half’. It is also not in dispute that the 
Naib Tahsildar Chanderi was p 
by Collector, Guna, exercising - 
under S. 29 for purposes of Rule 8 nee l the 
Naib Tahsildar ordered inclusion of the 
name of respondent No. 3 while exercis- 
ing jurisdiction under this part of Rule 8. 

10. It was contended before us by 
learned counsel for the respondents that 
the inclusion of the name of respondent 
No. 3 in place, of Gopal Narain was no~ 


Guna 


Shall not be. less . 


“i 
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thing more than correction of clerical 

error. In the book entitled. “Words and 

Phrases” by Johan B. Saunders (Vol. .1} 

ae clerical error has pecen erpiainga as 
er:— 


“In TE New Oxford Dictionary. one 
meaning attributed to the’ word ‘clerical’ 
is ‘Of or pertaining to a clerk or penman’; : 
pe in “clerical error an error made in 
writing anything out”. According to 
Webster one meaning of the word ‘cleri~ 
cal’ is ‘of or relating to a clerk or copyist’ 
and an example given is ‘clerical error, 
an error made in copying or writing’. 
Probably no one would deny that a cleri- 
cal error may produce a significant, and 
even profound, effect as for example, in 
a case in which a writer or typist inad~ 
vertently omits the small word ‘not’. But 
the characteristic of a clerical error is 
not that it is in itself trivial or unimpor-~ 
tant, but that it arises in the: mechanical 
process of writing or transcribing. i : 
Apparently, therefore, where Gopal 
Narain son'of Ram Prasad was written 
in the voters’ list it could not be said 
that Govind Narain could be ‘written as 
Gopal Narain by error in the process of 
writing or in the mechanical process of 
printing or typing. As it is clear that the 
two names stand for two different indi- 
viduals being brothers, it cannot be said 
to be any error of writing ‘or descrip- 
tion. But clearly it is a question of dele- 
tion of the name of Gopal Narain and in- 
sertion of the name of respondent No. 3 
Govind Narain in the electoral roll for 
ward No. 2 of Chanderi Municipal Coun- 
cil, Consequently, in our. opinion, this 
could not be done by the Naib Tahsildar 
while exercising powers under Rule 8 of 
the Rules framed under Section 29 of the 
Municipalities Act. ` 


11. It was pointed out by the 
learned counsel for the respondent that 
under Section: 31 also powers.are confer- 
red on an authority appointed’ under Sec- 
tion 29 (2) for correction of the electoral 
roll and that power according to the 
learned counsel, could not be controlled 
or restricted by the Rules framed by the 
Government under Section 29, Section 31 
(2) of the Municipalities Act’ provides as 

er:— 


“S. 31° (2) Disqualifications of voters? 


(1) A person shall be disqualified for 
registration in the electoral roll if he is 
ee for registration in the Assem 

y rol. — 


(2} If the authority eae under 
clause {i) of sub-section (2) of Section 29, 
on application made to it ‘or on its own 
motion, is satisfied after suchi enquiry aś 
it thinks fit that any entry in the electo- 
ral roll of the Munici ce oo oo 
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(a} is erroneous or defective 
particular; or E 
(b) should be transposed to another 

l place-in the roll; or 
(c) should be deleted on the ground 
that the person concerned is dead 
or has ceased to be, ordinarily resi- 
dent in the ward or is otherwise 
not entitled to be registered in that 
roll; it shall, subject to such gene- 
ral or special directions; if any, as 
may be given by .the Collector in 
this , amend, transpose - or 
delete the entry; | 
Provided that before taking any ac- 
tion on any ground under clause (a) ‘or 
clause (b) or army action under clause (c) 
on the ground that the person concerned 
has ceased to be ordinarily resident in 
the ward or that he is otherwise not en- 
titled to be registered in the electoral 
roll of that ward, the said authority shall 
give the person concerned a reasonable 
opportunity of being heard in respect of 
the action proposed to be taken in rela- 

tion to him. 


Explanation.— The expression “ordi- 
narily resident” shall have the meaning 
ass'gned to it in Section 20 of the Repre- 
oo of the People Act, 1950-(43 of 
1950).” - : 


12. Reliance was placed on sub- 
clause (a) which reads "is. erroneous or 
defective in any particular”. By reading 
the three sub-clauses (a), (b) and (c) it 
is clear that the power conferred under 
Section 31 is only power to correct an 
entry, or to transpose the name of a voter 
from one place to another, or to delete 
the name of the voter, if he is dead, 
or has ceased to be the ordinary resident 
of the ward. It is significant that none of 
the provisions of Section 31 (2) permits 
an authority appointed under Section 29 
(2) to add the name of person in the elec- 
toral roll, which was initially not includ- 
ed, Apparently, no claim for inclusion 
has been specifically provided for under 
Section 31 (2). It is also significant that 
the language used in sub-clause (a) is 
about any entry which is erroneous of 
defective in any particular, ‘Particular’ 
therefore, refers to particulars, which 
are mentioned in any entry in the electo- 
ral roll viz. serial no., address, name, 
father’s name and age. Therefore, it is 
clear under this sub-clause, if there is no 
doubt about the identity of the person. 
whose name is included in the voters’ 
list and there is some error in one of the 
particulars which are mentioned in the 
entry, it could be corrected under this 
sub-clause of Section 31. It cannot ‘be 
doubted that substitution of the name 
of Govind Narain in place of Gopal 
Narain could not be said to be a correc~ 
tion of any particular in the entry. ` 


in any 
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Oo R Consequently, it - cannot be 
doubted that the correction by which 
respondent No. 3’s name was included in 
the electoral roll for ward No. 2. was 
neither justified under Rule 8, nor under 
Section 31 (2). Apparently, therefore, the 
order of the Naib Tahsildar directing in- 
clusion of respondent No. 3’s name in the 
electoral roll for ward No. 2 of Chanderi 
Municipal Council in place of ‘Gopal 
Narain is beyond his powers under R. 8 
framed under Section 29 or under Sec- 
tion 31, sub-clause 2 (a) of the M. P. 
Municipalities Act. Ss 

14. Learned counsel for the res- 
pondent raised an objection about the 
acquiescence on the ground that the pe'i- 
tioner having not raised any objecticn 
to the nomination and having contested 
the election against -respondent No. 3 
cannot be permitted to challenge this 
inclusion of the name of respondent No. 
2. In AIR 1955 Nag 49 (FB) it was ob- 
served:— 


“Those. who took their chance at 
elections and failed should not now be 
allowed to challenge the elections of their 
opponents on the ground that electoral 
rolls were defective, the plea is in sub- 
stance one of estoppel. There can be no 
question of estoppel because it cannot be 
said that the position of the other side 
has in any way altered by reasons of 
some thing done or not done by the peti- 
tioners.” . . . 

These observations are complete answer 
to the question raised by the learned 


counsel for non-petitioner No. 3 as re- 
gards estoppel or acquiescence. 
15. An objection about alterna- 


tive remedy. by way of election petition 
was raised by the learned counsel for 
respondent No. 3. Section 22 (1) (d) (iii) 
provides as under:— 

“by the non-compliance . with the 
provisions of this Act or of any rules or 
orders made thereunder save the rules 
framed under Section 29 in so far as they 
relate to preparation and revision of list 
of voters; he shall declare the election 
or election of the returned candidate to 
be void.” K 
It is clear from this provision that on 
this ground an election petition cannot 
be entertained. Consequently, this objec- 
tion raised by the learned counsel for the 
respondent is of no consequence as there 
is no alternative remedy available to the 
petitioner by way of an election petition. 


16. It was also contended by the 
learned counsel for the respondent that 
as Section 22 (1) (d) (iit) specifically pro- 
vides that an election cannot be set aside 
on the basis of non-compliance with the 
Rules framed under Section 29 and, 
therefore, it appears. that the legislature 
intended that on this ground election 
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could not be interfered with. He, there- 
fore, contended that on such ground elec- 
tion should not be interfered with even 
in petition under Art. 226 of the Consti- 
tution. In 1967 Jab LJ 559 = (ATR- 1967 
Madh Pra 257) a Division Bench of this 
Court placing’ reliance on AIR 1957 SO 
304 held as under:— oN 


“12. It is, however, urged that’ even 
though the rolls were imperfect in the 
sense that they were not prepared, au- 
thenticated or published by the compe- 
tent authority as required by Rules 4 (1) 
and. 8 (1), the election already held on 
the basis of those rolls should not be set 
aside, In the first place, the provisions of 
the Act do not contemplate that any elec- 
tion or selection could be called in ques- 
tion except by an election petition. Sec- 
tion 22 of the Act specifically excludes 
non-compliance with the provisions of 
Section 29 and the rules made thereunder 
in relation to preparation and revision 
of the list of voters as a ground for de- 
claring any election or selection to be 
void. Secondly, the remedy under Arti- 
cle 226 is extraordinary and the relief is 
discretionary. The petitioner could, but 
did not, move this Court before the elec- 
tion was held. They are, therefore, guilty: 
of laches and it is contended that, at 
their instance, the election should not be 
set aside. We are unable to accept these 
contentions because the defect here, un- 
like those in the cases relied upon in 
support of these contentions, is of sub- 
stance and goes to the root of the matter. 
In Mahedeo v. Bisan (AIR 1953 Nag 166), 
the rolls were found to be erroneous in 
respect of the names of some electors. In 
Brahamdeo Prasad Singh v. Narsingh 
Prasad ((1959) ILR 38 Pat 1135), . certain 
irregularities had crept in when the rolls 
were being revised. In Dev Prakash v. 
Babu Ram (AIR 1961 Punj 429 (FB)) rolls 
were prepared substantially according 
to the rules upto the stage of preliminary 
publication though in anticipation of 
those rules being brought into force -or 
the Government’s direction in. the matter. 
In Ram Chandra v. State of Assam (AIR 
1963 Assam ‘168), only the period pres- 
cribed by a rule for filing claims and ob- 
jections was cut down but no prejudice 
was shown to have been theredy .ca 
and another remedy under the Act was 
also available. In Kantilal v. The Village 
Panchayat of Shivrajpur ((1963) 4 Guj 
LR 929), an election of Panchas was chal- 
lenged inter alia on the ground that 
names of 125 persons were wrongly in- 
cluded in the rolls. In Sudarshan v. Dis- 
trict Collector (AIR 1964 Andh Pra 421} 
amendments in Assembly rolls were, as 
permitted by the relevant Act, adopted 
in the municipal electoral rolls two days 
prior to the date of poll and the only 
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other relevant objection was. that the 
names of not all persons qualified to vote 
were entered in the rolls, It will be readi- 
ly.seen that, in all these cases, the 


. defects in the rolls, which were prepared, 


authenticated and published by the com-~ 
petent authority, were of a minor. cha- 
racter which did not affect the jurisdic- 
tion of the authority concerned or render 
his act non est In the Punjab Full 
Bench case AIR 1961 Punj 429 (FB) 
(supra), it was recognised that if the elec- 
toral rolls were illegal, no election held 
on the basis of such rolls could be allow- 
ed to- stand. The relevant: observations 
are:— 3 o . 
“Everybody, of course, agrees that, 
if the very foundation of . the election, 
namely, the electoral rallis illegal, no 
election on its basis can proceed or be 
allowed to-stand, but that does not mean 
that any kind of defect in the roll, how- 
ever technical in its nature, will suffice 
to reach a conclusion.” 

There are similar observations in the 
Assam and the Andhra Pradesh cases. 
The leading authority on this point is 
Chief Commissioner, Ajmer v. Radhey 
Shyam Dani, AIR 1957 SC 304 where 
their Lordships stated: 

“It is of the essence of these elec- 
tions that proper electoral rolls should 
be maintained, and in order that a proper 
electoral roll should be maintained, it is 
necessary that- after the preparation of 
the electoral roll opportunity should be 
given to the parties concerned to scruti- 
nize whether the persons enrolled as 
electors possessed the requisite qualifi- 
cations. Opportunity should also be given 
for the revision of the electoral roll and 
for the adjudication of claims to be en- 
rolled therein and entertaining objections 
to such enrolment. Unless this is done, 
the entire obligation cast upon the au- 
thorities holding the election is not dis- 
charged and the elections held on such 
imperfect electoral rolls: would acquire 
no validity and would be liable to be 
challenged at- the instance of: the parties 

f ' 


. ` 


concerned.” | 

This was followed in Parmeshwar Maha- 
seth v. The State (ATR 1958 Pat 149) and 
the election held on the basis of rolls not 
prepared in accordance with ‘the provi- 
sions of the relevant Act was*pronounced 
to be invalid. In A. R. K; y. 
Basirhat Municipality {AIR 1959 Cal 548) 
the electoral rolls, which had not been 
prepared in accordance with law and 
which were not such rolls as were con- 
templated by the relevant Act and the 
rules made thereunder ‘were quashed. 
Earlier, in Kanglu Baula v. Chief Execu- 
tive Officer (AIR 1955 Nag 49 (FB) this 
Court set aside an election to the Janpada 
Sabha on the ground tbat there were no 
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rolls as. required by law because neither 
fresh rolls were prepared nor the old 
ones were revised. In the case before us, 
the rolls were not authenticated or pub- 
lished by the appointed authority and 
the ones, which ‘were authenticated and 
published . by some one else,.by usurpa- 
tion of authority, in the - eye of 
law be regarded as valid rolls which can 
sustain an eléction held on their basis.”- 
Consequently, this contention raised by 
the learned counsel cannot be accepted 
as it is clear that a remedy under Arti- 
cle 226 is extraordinary -and no election 


can be allowed to be maintained on the 


basis of electoral roll, which is not pre- 
pared in accordance with law 


` 17. Tt was also sontenddd that the 
petition was not filed immediately, ‘but 
has been filed after the -elections were 
over. As regards the question of estoppel 


we had already considered it and found 


that the petition under Art. 226- cannot 
be disposed on the question: of estoppel. 
As regards delay, it is sufficient to state 
that it could not be sai 
was unduly delayed. Apart from it, it is 
also clear that an election held on - the 
basis of rolle which have not been pře- 
pared in accordance with law, the peti- 
tion cannot be dismissed merely on the 
ground of delay. It is observed in 1967 
Jab LJ 559:°=—: (SIE 1967 Madh Pra 257) 
(supra):— - 

“It is no doubt true that the peti- 
tioner could have moved this Court ear- 
lier for appropriate relief even before 
the election was held, but the relief now 
claimed is in the nature of a writ of quo 
warranto questioning the right of'' the 
respondents 6 to 13 to hold their offices. 
There is in such a case no question of 
delay or estoppel. On the other hand, as 
we have already ‘indicated no election on 
the basis of the rolls such’.as those in this 
case can be allowed to stand.” - 


18. In the light of. the discussion 
ebove, therefore, in our opinion the pet 
tion deseryes to succeed. The petition is 
therefore, allowed and the order passed 
by the Naib Tahsildar dated 16-9-70 is 
quashed. It is also ordered that as the 
election for ward No. 2 of _Chanderi 
Municipal Council was invalid on the 
basis of electoral roll ‘not prepared in 
accordance with-law, the election also is 
set aside. The petitioner has sought the 
relief of getting himself elected from 
ward No. 2, but, in our ‘opinion, that 
relief cannot be granted. The petitioner 
shall be entitled to costs of this petition. 
Counsel’s fee Rs. 150/- if certified. The 
security’ amount deposited by the _ peti 
tioner shall be refunded to him. 


Petition. allowed, 
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A. P, SEN AND M. L. MALIK, JJ. 

The Chief Administrator, Dandaka- 
ranya Project, Koraput, Orissa and ano- 
ther, Appellan v. M/s. Prabartak Com- 
mer Corporation Ltd., Calcutta, Res- 
pondènt. 


Misc. (First) Appeals Nos. 146 of 
sii and 174 of 1970, "DI 8-8-1974.* 


(AY Arbitration Act (1940), S. 39 (1) 
üv) — Award oe in part and re- 
mitted as to aha ' to set aside 
award — Order iS aede AIR 1968 
Delhi 188, Diss. from; AYR 1974 All 257, 
Not foll; Civil Appeal No. 1094 of 1963 
(SC), Dist.; AIR 1956 Nag 245, Foll. 

(Paras 22, 23, 24) 


(B) Arbitration Act (1940), Ss. 17 and. 


39 cr a (vi) — gals in terms of award 

set it aside — Appeal is 

a ee and if filed cannot be 
treated as appeal under S. 39 (1) (vi). 

(Para 27) 

O (C) Arbitration Act (1940), S. 39 — 

Appeal — Application to amend memo- 

randum of appeal — Wher ‘cannot . be 

allowed, 


Application to amend nenori n 
of appeal for treating it as appeal under 
S. 39, found ‘to be not bona fide, and made 
long after an appeal under S. 39 was bar- 
red limitation — Amendment not 
allowed. AIR 1970 Madh Pra 49; Dist. 


(Paras 26, 07). 
(D) Arbitration Act (1940), S. 2 (ay —. 


ilding ction contract — 
Arbitration agreement — 


. The. general- rule that the grammati- 
cal and ordinary sense of the words in. 
contract is to be adhered to, unless such 
adherence would lead to some manifest 
absurdity or some repugnance or. incon- 
sistency, applies also to-building and con- 
struction contracts. The meaning and in- 
tention of the parties have to be gather- 
ed from the language used. The question, 
over what subject-matters the arbitrator 
is to exercise his powers, must: be an- 
swered;. by a reference to the particular 
words of the arbitration agreement, 

_- (Para 34). 

"  (E) ‘Arbitration. Act (1940), S. 2 (a) — 

Arbitration agreement — Clause in, for 

reference of disputes, made subject to 

other clause providing that certain mat- 

ters shall be final — Such matters are 
anie the arbitration clause, 


Where X, a firm of. “contractors 
entered into a contract with the Chief 


(Against air of S. M. Jog, Addl. Dist. 
Sda alpur, in Civil Suit No. T-A of 
1965. “ae 25-7-1969.} 


JIR RIETT4/KNA 


Interpretation. 
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the supply of certain materials, and a 
clause in the contract provided for refer- 
ence of disputes between them to arbitra- 
tion “except where otherwise provided in 
the contract”, and another clause pro- 
vided that in respect of certain specified 
matters, the decision of the Engineer-in- 
charge shall be final and conclusive. 
Held, that the matters covered by the 
finality clause were outside the arbitra- 
tion clause, and could be referred to 
arbitration. Russel on Arbitration 17th 
Edn. P. 43 and Halsbury’s Laws of Eng- 
land 4th Edn. para. 1215 P. 619, Rel on. 
(Para 34) 


(F) Arbitration Act (1940), S. 2 (a) — 
Interpretation — Agreement to submit to 
arbitration and agreement to accept deci- 
sion of a valuer or appraiser — Distinc- 
tion, 

One of the essential ingredients of a 
submission to arbitration is that the par- 
ties should agree that the dispute, intend- 
ed to be referred, should be determined 
in a quasi-judicial manner, If it is not to 
be so determined, the agreement does 
not amount to a submission to arbitration 
and the person, who decides the dispute, 
is not an arbitrator. Therein lies the dis- 
tinction between an agreement for sub- 
mission to an arbitration and an agree- 
ment to accept the decision of a valuer 


or appraiser, The rule is well settled that- 


where parties to a building or construc- 
tien contract designate a person who is 
authorised to determine questions relat- 
ing to its execution, and stipulate that his 
determination shall be final and conclu- 
sive such parties are bound by his deter- 
mination of those matters which he is 
authorised to deterrnine, except in cases 
of fraud or such gross mistake on his 
part as would necessarily imply bad 
faith, or a failure to exercise an honest 
judgment, ie, on grounds of collusion or 
misconduct, — (Paras 39 and 40) 


Where the contract provides, that the 
work shall be done to the satisfaction, 
approval, or acceptance of an architect or 
engineer, such architect or engineer is 
thereby constituted sole arbitrator be- 
tween the parties and the parties are 
bound by his decision, in the absence of 
fraud or mistake, More so, where there is 
a stipulation that his certificate: or 
approval is a condition of the contractor’s 
right to receive payment, such certificate 
or approval must be, as it is, conclusive 
as to all matters within his authority. 
Hudson’s Building and Engineering. Con- 
tracts, 8th Edn., para. 210; William Ken- 
nedy Ltd.-v. Barrow-in-Furuess Corpo- 
tation, Hudson's Building Contracts, Vol. 
2, 4th Edn., P. 411, Rel. .on; AIR 1973 
Madh Pra 7, Explained. (Para 44) 


Dandakaranya Project-v. P, C. Corpn. (Sen J.) 
Administrator, Dandakaranya Project for . 
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(G) Arbitration Act {1940), S. 20 — 
Reference where there is no dispute is 
invalid and the award is void. 


The reference of an alleged dispute, 
when there is none, to the arbitrator 
under Section 20 is clearly invalid. Con- 
sequently, the entire proceedings before 
the arbitrator, including the resultant 
awards and the preliminary decree based 
thereon, would be null and void. 

(Para 48) 

(H) Arbitration Act (1940), S. 13 — 
ii outside me submission — Is in- 
vali 


It is well settled that arbitrators 
have no authority to arbitrate that which 
is not submitted to them; hence an award 
which is outside the submission is void. 
The pre-requisite of a valid award, must 
always be, that it must conform to the 
submission. (Para 49) 
Cases Referred: Chronological Paras 


AIR 1974 All 257 = 1974 All LJ 533 24 
AIR 1973 Madh Pra 7 = 1973 MPLJ 26 


45 

AIR 1970 Madh Pra 49 = 1969 MPLJ 834 

20, 28 

AIR 1968 Delhi 188 20, 23 
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1961 MPLJ (Note) 258 20 
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AIR 1959 Madh Pra 102 = 1959 MPL} a7 
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AIR 1942 Bom 334 = 44 Bom LR 745 42 
AIR 1934 Sind 200 = 28 Sind LR 223 42 
AIR 1932 Oudh 265 =. ILR (1932) 8 Luc- 

now 98 42 
eo Hudson’s B. C. Vol. 2, 4th Baa 
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(1905) 1 KB 294 = 74 LJB 167 42 
Tor 2 Hudson’s B. C. 4th Edn., p. e 


(1886) 18 QBD 7 = 56 LJQB 530 42, 43 
(1873) 8 Ch App 597 = 29 LT 9 42 
(1871) 6 QB 332 = 40 LJQB 118 42, 
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L. Ed 4 Edn. Vol. 4 P, 619 35 


M. V. Tamaskar, Govt. Advocate, for 


Appellants; R. K. Pandey, for Respon- 
dent. 
A. P. SEN, J.:— This PEE shall 


also govern the doel of Miscellaneous 
(First) Appeal No. 174 of 1970 (The Chief 
Administrator; Dandakaranya Project v. 
M/s. Preabartak Commercial Corporation 
Ltd.). 


154 M. P. [Prs. 1-7]. 


-This appeal under Section 39 (1) (vi) 
of the Arbitration Act, 1940, is. directed 
against an order of the Additional District 
Judge, Jagdalpur, dated 25-7-1969 remit- 
ting the award of Shri S. D. Jha, Advo- 
cate, Jagdalpur, dated 16-12-1968 for re- 
consideration on certain issues, and the 
connected appeal is directed against the 
preliminary decree drawn by the District 
Judge, Jagdalpur, dated 2-7-1970 in con- 
formity with the awards, 


2. The facts, in brief, are as fol- 
lows:—— The respondent, which is a firm 
of contractors, entered into a contract 
with the appellants, for the collection and 
supply of “hard granite chips’, for the 
construction of NH/43, at four reaches, 
namely, fa) Mile 154/0 to Mile 166/0, (b) 
Mile 166/0 to Mile 179/4, (c) Mile 183/4 
to Mile 191/0 and (d) Mile 196/0 to Mile 
198/0. The respondent, however, experi- 
enced difficulty in supplying “hard gra- 
nite chips”. That was because the metal 
quarried was not of superior quality. The 
question of substituting ‘hard stone chips’ 
for “hard granite chips” was, therefore, 
negotiated and the Superintending Engi- 
neer permitted the respondent in terms 
of clause 13-A of the agreement, to devi~ 
ate from the term of the contract and 
supply, instead, ‘hard stone chips’ at the 
following reaches, viz., (a) 166/0 to 179/4, 
(b) 183/4 to 191/0, and (c) 196/0- to 198/2. 
He held that the respondent would be 
entitled to payment for the substituted 
material according to the Schedule of 
Rates of the Dandakaranya Project, i.e., 
for ‘hard stone chips’ (other than gra- 
nite), which was inclusive of carriage to 
site of work and stacking. complete. 


3. The respondent unequivocally 
accepted payment with respect to two 
out of the three reaches, viz. 183/4 to 
191/0 and 196/0 to 198/2, without any re- 
servation whatever. That had to be so be- 
cause it could not obviously claim pay- 
ment for “hard granite chips”, when ac- 
tually it supplied ‘hard stone chips’, 
which was altogether a different class of 
material. The rate quoted by the respon- 
dent for the supply of “hard granite 
chips” was almost the double of the rate 
quoted in respect of ‘hard stone chips’. 


Å. While making supply to reach 
166/0 to 179/4, the respondent, however, 
claimed that payment for lead should be 
made according to the terms of the con- 
tract. This was contrary to the decision of 
the Superintending Engineer, conveyed by 
the Executive Engineer vide his letter 
No. 721/G-8 dated 4-2-1961 to the effect:— 


‘Phe rate for collection of stone ma- 
terials not covered in your agreement 
will be paid at DNK Schedule of Rates... 
sheet seat The rate for carriage of such ma- 
‘terials will be paid for actual lead of 
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carriage of such materials at DNK Sche- 
dule of Rates less the percentage abate- 
ment of your tender.” 


The principle on which the payment was 
to be made for the substituted material 
was the same in case of all the three 
reaches, ~ l 


5. The respondent, by its letter 
dated 19-4-1962, asserted— | 

"We accepted payment on actual lead 
for supply of stone materials in the reach 
183/4 to 191/0 and 1968/0 to 198/2 and, 
therefore, we are to accept the same 
principle for the other reaches also. If 
required, for this we have very clearly 
mentioned that what we accepted for the 
reaches 183/4 to 191/0 and 196/0 to 198/2 
was on very special consideration and was 
for the particular reaches and was not 
definitely a general acceptance for all the 
reaches.” 

The correspondence nowhere discloses 
what these very special considerations 
were, . 

6. The Superintending Engineer 
held that the rate quoted by the plaintiff 
for the reach in Mile 166/0 to Mile 179/4 
bad to be rejected, for the reasons— 


"Since the class of material substitut- 
ed, ie. hard stone_is in the agreement, 


the contractor is eligible only for the 


extra cost involved in breaking hard 
stone metal into hard stone chips.” 


The respondent received payment for the 
material supplied, i.e. ‘hard stone chips’, 
in accordance therewith, as per clause 
13-A of the contract. 

4. Thereafter, the respondent, by 
notice dated 6-9-1962, tried to raise a dis- 
pute with respect to lead, and claimed 
that the dispute be referred to arbitra- 
tion, In response to that notice, the Union 
of India, by its reply dated 30-11-1962, 
rejected the prayer, stating— f 

"In the agreement, there is no speci- 
fic stipulation of the quarries from where 
the material has to be brought but your 
rates quoted are for collection and sup- 
ply of hard granite chips including carri- 
age to site of work and stacking com- 
plete, which indicates that you have to 
bring granite chips only whatever the 
lead may be. 

Further, it is clearly stated in the 
additional conditions attached to the 
agreement that the contractor should in- 
spect the quarries before tendering. As 
such, it is clear that you are fully aware 
of the quality of material available at 
the quarries and the leads involved there- 
on and quoted the rates accordingly tak- 
ing into consideration the lead involved 
for collecting granite chips. But, how- 
ever, as you were not able to supply the 
granite chips and your work was held up, 
you were permitted to collect hard stone 
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chips other than granite to expedite the 
work for which -payments have to be 
made under clause 13-A of the agreement. 
As the agreement. rates were based on 
the lead for hard granite stone, which is 
more, it is not understood ‘as to how the 
same leads can be paid for other than 
granite also. 


Though the Department could as well 
insist on you to supply only granite chips, 
you were however permitted’ to supply 
other than granite chips but payment 
can be made only for the type and qua- 
lity of chips to be supplied and the ac- 
tual lead involved as per clause 13-A of 
pa agreement. | l 

"As regards your request for referring 
the case of fixation of rates for arbitra- 
tion, the Superintending Engineer is the 
final authority regarding the fixation of 
rates under clause 13-A of the agreement, 
and, as such, this is not a case for refer- 
ence to arbitration.” 


8. On 7-10-1966, the respondent 
made an application to the Court under 
Section 20 of the Arbitration Act. The 
entire dispute, which the respondent 
wanted to be referred, was only with res- 
pect to the lead. That would be clear 
from the following averments:—— 


“In accordance with clause 13-A ` of 
the agreement, your petitioner demanded 
that for the entire supply of hard stone 
for the reach 166/0 to 179/4, the opposite 
parties should pay the rate for hard stone 
instead of granite (plus or minus as the 
case may be) as per DNK Schedule of 
Rates, both in respect of. cee o mate- 
rials and lead. 


Clause 13-A "a the agreement pes 
equivocally provided that in the afore- 
said contingency, your petitioners -shall 
be paid for such class of substituted ma- 
terials at the rate mentioned in the DNK 
Schedule, both in respect of the class of 
materials and lead element. 


That accordingly your petitioners 
claim that for reaches 183/4 to 191/0 and 
1986/0 to 198/2 as hard stone chips of those 
specifications were supplied, in- Se 
payment, the opposite party shall fin 
out the prices of the respective -metals 
from the DNK Schedule of Rates, and 
make additions or subtractions accord- 
ingly, and also must consider the extra 
or less lead whatsoever the. case may be 
as per the DNK Schedule of Rates.”. 


- 9.. In answer to the application 
of the respondent, praying that the 
agreement be filed and a reference be 
made to arbitration, the appellants plead- 
ed that the matter could -not, in law, be 
referred to arbitration. Their case was 
that the decision: of the Superintending 
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Engineer, rejecting the  respondent’s 
claim, was final in terms of clause 13-A. 
In other words, the appellants raised a 
plea that the matter was outside the 
scope of the arbitration clause. i.e. Cl. 14. 
That objection of theirs was. however, 
rejected by the Additional District Judge 
on 6-11-1965. By order dated 18-9-1966, 
the learned Additional District Judge 
appointed Shri S. D.. Jha, Advocate, Jag- 
dalpur, to be the sole arbitrator. 


- 0. The arbitrator entered upon 
the reference, and on 16-12-1968, render- 
ed an award, by which he allowed the 
claim of the respondent. The award was 
bad on the face of it- for- two reasons. 
First of all, there was an error apparent 
on the face of the award. Secondly, the 
arbitrator clearly acted beyond the scope 
of reference, and thereby assumed pow- 
ers which he did not possess, which was 
en to legal misconduct on his 
part. 

li. In making the award, the arbi- 
trator directed— 

“The petitioner supplied hard stone 
in place of granite of different sizes. The 
petitioner be paid quoted rate as per 
agreement for the respective sizes minus 
the difference between granite rate and 
hard stone rate for the respective size as 
per CSR. The decision is based on the 
theory adopted by. Addl. Chief Engineer, 
CPWOD, New Delhi, in another identical 
case”, os 
With respect to the other three items of 
claim, viz., (i) Rejection of 18692 Cft. of 
hard stone, fi) Quarry site Pa of 
21877 Cft. of the material and (iii) Cost 
of bolders collected at Karanji, the arbi- 
trator came to conclusions, and prescrib- 
ed the mode of calculations, contrary to 
the decision of the Superintending Engi- 
neer under Clause 13-A. i 


12. The appellants filed an appli- 
cation under Section 33 of the Arbitra- 
tion Act, on 17-1-1969, stating — 

“That on perusal of the award, non- 
applicants find that learned : Arbitrator 
has misconducted within the meaning of 
the Act, On certain matters, the award 
is imperfect and there are obvious errors 
and beyond his jurisdiction and even. be- 
yong the scope of See 


Giese is definite dae 13-A in the 
agreement which spécifles the’ oe 
to be followed in case of any alterations/ 
omissions from the additions to or substi- 
futions for the - original specifications, 
drawings, designs and instructions and 
the rates to be adopted for these altera- 
tions, substitutions, are to be derived as 
per clause 13-A of the agreement, 

_ OF course, the 'Jearned "Arbitrator 
has decided correctly the rates under item 
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No. 2 for the reaches from Mile 183/4 to 
191/4 and Mile 196/0 to 198/2, but he has 
departed. from ‘this procedure in claim 
No. 1, that is from Mile 188/0 to 179/4. 
As per clauses of the agreement, the same 
method is to be followed for all the 
reaches, as they pertain to the same 
agreement. The learned Arbitrator has 
followed his own way in utter disregard 
to the clauses (sic) the agreement. As 
such, the learned arbitrator has followed 
his own way in utter disregard to the 
clauses (torn) the agreement. As su 
the learned arbitrator is guilty and o 
legal misconduct, He has also been sway- 
ed away by the opinions of the other au- 
thorities, which are quite irrelevant and 
beyond the scope of this agreement. As 
such, it is prayed that the award may be 
set aside.’ 

13. While dealing with the objec- 
tions, the Additional District Judge, in 
his order dated 25-7-1967, states— 

“Both the parties argued at great 
length on the main objections, ie. re- 
garding paras 1, 3, 4 and 8 of the award. 
The plaintiffs objections are regar. 
paras 3, 4 and 8, objections of the oppo- 
site party are regarding paras 1 and 8 of 
the award,” ! 

Then, without disclosing any reasons for 
upholding thé award with respect to the 
rate of payment, observes— 

“In so far as para. 1 of the award is 
concerned, the learned Arbitrator has 
given a very clear and definite finding 
and, therefore, none of the eventualities 
enumerated above arises in that case an 
therefore, the award cannot be remit 
on that ground. g 
To say the least, the order is extremely 
laconic. 


. 14 In delna with the other 
three items of claim, set out above, the 
Additional District Judge . purported - to 
remit the award stating that the award 
was vague and indefinite. 

15. In compliance with that direc- 
tion, the shincator submitted his remit- 
ted ‘award on 30-9-1969. 


16. Thereupon, the appellants fil- 
ed another application under Section 33 
of the Arbitration Act on 29-10-89. In that 
application, they prayed that the awards 
i aside on the grounds, inter alia, 
= 


“In the award dated 16-12-1968, the 
learned arbitrator had awarded payment 
for the chips at the CSR. There was no 
objection by the plaintiff regarding rate 
of payment. In awarding now a different 
rate, specially when the arbitrator did 
not ‘intimate to the defendant of altering 
the rate of payment amounts to an act 
` of misconduct. There is an apparent error 
of law on the face of the record 
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The learned Arbitrator in the previ- 
ous award dated 16-12-68 had given find- 
ing that out of quarry site collection 
21877 cft., of chips 6871 cft. had been 
carted to road side and the balance 15506 
cft. was not approved. The question for 
reconsideration was whether the quantity 
of 15506 cft. was justly disapproved? If 
not properly disapproved, the decision 
for payment of 15506 cft. was to be given. 
The learned arbitrator exceeded his 
power of authority and the award in ex- 
cess of the power is liable to be set aside. 


The learned arbitrator erred in de- 
ciding the rate of the materials: at the 
Quarry site on the basis of the tender. 
The materials collected at the quarry site 
had no bearing with the tendered rate, 
The payment could be made under clause 
13-A of contract deed, i.e.. if the rate 
could not be agreed, the payment should 
have been ordered on the CSR. The 
learned Arbitrator erred in law in not 
properly interpreting the clause 13-A of 
the contract deed. 

The learned Arbitrator has based the 
quantity of boulders in Keranji quarry on 
his own surmise against no evidence led 
by the plaintiff. The plaintiff stated be- 
fore the arbitrator when the matter was 
under reconsideration that he has got 
papers or accounts to prove the breaking 
charges -at the head office in Calcutta. 
The plaintiffs prayer for grant of time 
was rejected and the arbitrator based his 
award on surmise, The arbitrator has 
acted in most unjudicial manner. To find 
out the correct statement of expenses re- 
quired for breaking stones into . boulders, 
the matter should be again referred back 
to the arbitrator or his award should be 
set aside altogether.” 


17. The Additional District Judge, 
by order dated 7-11-1989. refused to enter 
into the aforesaid objections on the hypo- 
thesis that the objections were substan- 
tially the same as before, and, therefore, 
held that they could not be “reagitated”. 
Upon that basis, he directed that a decree 
be drawn, in terms of both the awards. 
Meanwhile, the Additional District Judge, 
having been transferred, the matter came 
before the District J udge and, since the 
awards were not for all ascertained sums, 
he directed, by his order dated 24-8-1970, 
that a preliminary decree be drawn. 


18. - The respondents raised prelix 
minary objections to the maintainability 
of the appeals, namely— 


(i) The order of the Additional Dis- 
trict Judge dated 16-12-1968, remitting 
a part of the award and co j the 
rest of it, does not amount to “an order 
setting aside or refusing to set aside the 
award” within the contemplation of Sec- 
tion 39 (1) (vi) of the Act and, conse~ 
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quently, Misc. (F) Appeal No. 146 of 1969 
is not tenable; 


_ (ii) No appeal lies against the preli- 
minary decree because it is in. conformity 
with the awards, by reason of Section 17 
of the Act. Miscellaneous (F) Appeal No. 
174 of 1970 is, therefore, not tenable. 


19. The preliminary objection with 
respect to Miscellaneous (F) Appeal No. 
146 of 1969 cannot be upheld, but that 
as regards Miscellaneous (F) Appeal No. 
170 of 1970 must be sustained. = 


«20. In support of the first objec- 
tion, reliance is placed on Zaralbibi v. 
Shamsuddin Khan, AIR 1948 Sind 141; 
Vengu Ayyar v. Yegyam Ayyar, AIR 1951 
' Mad 414; R. T. Perumal v. John Deavin, 
AIR 1960 Mad 43 and Mehta Teja Singh 
and Co, v. Fertilizer Corpn: of India, AIR 
1968 Delhi 188. In support of the second, 
the decisions referred to are Sheoram- 
prasad v. Gopal, AIR 1959 Madh Pra 102; 
Beniprasad S. Dixit (Firm) v. Krishna 
Murari, 18861 MPLJ (N} 258 and Union of 
India v. Krishna Rao, 1869 MPLJ 834 = 
(AIR 1970 Madh Pra 49). l 


21. The principles are not in doubt, 
and the question really is about their 
applicability. In AIR 1946 Sind 141 
(supra), the view taken: was that an order 
remitting the award was not a case decid- 
ed within the meaning of Section 115 of 
the Code of Civil Procedure, and, there- 
fore, no revision lies, In dealing with the 
question, it was observed that such an 
order, being of an interlocutory nature, 
may be a ground of an appeal against the 
final order under Section 30, setting aside 
or refusing to set aside the award, That 
is to say, the order could only be chal- 
lenged in an appeal under Section 39 (1) 
(vi) of the Act. The preliminary objec- 
tion to the maintainability of the revision 
was, accordingly, upheld. To the same 
effect is the decision in AIR 1951 Mad 
414 (supra). The decision in R. T, Peru- 
mal v. John Deavin, AIR 1960 Mad 43 
(supra), proceeded on a concession at the 
bar that there was no right of appeal 
against the order of the Court remitting 
the award to the arbitrator. 


22. In our opinion, the decision in 
Jayantilal v. Surendra, AIR 1956 Nag 245 
really concludes the matter. In dealing 
‘with the question, R. Kaushalendra Rao, 
J. observed— - i i 

“The contention of the learned coun= 
sel for the respondent would have been 
well foundèd had the award in its en- 
tirety been remitted by the learned Judge 
for reconsideration. But the contention 
loses its force when, as in the instant 
case, the award is accepted in part and 
is remitted for reconsideration for the re- 


: 
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When an award is accepted on cer- 
tain points and is remitted for reconside- 
ration only on the remaining points, then, 
in our opinion, the order would amount 
to a refusal to set aside:an award on the. 
points the award is accepted and, as such, 
will be appealable. The term “setting aside 
or refusing to set aside” ‘occurring in Sec- 
tion 39 (1) (vi) of the Act, in our opinion, 
will include setting aside or refusing to 
set aside an award in part as well. 

Where the Court accepts the award 
in part and in effect the! Court refuses to 
set aside the award in its entirety which 
according to the contention of the appel- 
lant the Court should have done, the 
appeal is covered by Section 39 (1) (vi).” 
That view has throughout been followed 
in this Court, and we see no reason to 
take a different view in this case. | 

23. No doubt, the decision in AIR 
1968 Delhi 188 (supra), supports the res- 
pondent. In that case, Dua J. stated— 

“Looking at the scheme of the Act, 
we are also inclined to think that Section 
16. of the Act dealing with the power of 
the Court to remit the award, should be 
construed independently; and the remis- 
sion of the award or any matter contem- 
plated by this section is not intended to 
include within its fold setting aside of 
the award or a part of it as contemplated 
by Section 30, which is. apparently an 
exhaustive provision specifically dealing 
with setting aside of the award. We are 
also aware of a decision of the Supreme 
Court in B. S. Madhava and Co. v. Kapila 
Textile Mills Ltd, Civil, Appeal No. 1094 
of 1963 decided by Subba Rao, J. (as he 
then was) and J. C. Shah, J., on 9-9-1964 
(SC) in which it was observed that an 
order under Section 16 (1) (c) of the Act 
refusing to remit an award to the arbi- 
trators or the umpire is not appealable 
under the Act. Now, if refusing to remit 
an award cannot be construed as a refu- 
sal to set aside an award and, therefore, 
not anpealable, the remission of an award 
or any matter would also seem to us, on 
parity of reasoning, not to amount to set- 
ting aside the award or a part of it......” 
With due respect, we prefer to differ. It 
appears that the decision in ATR 1956 
Nag 245 (supra) was not brought to the 
notice of the learned Judge. ` 

24. We have not! before us the 
full text of the judgment of their Lord- 
ships in Civil Appeal No. 1094 of 1963, 
D/- 9-9-1964 (SC). But, from the passage 
quoted above, it seems that their Lord- 

ips were deal with a case, where 
there was an order under Section 16 (1) 
(c) of the Act refusing to remit the award. 
We do not see, how, by .parity of reason- 
ing, the converse must necessarily follow. 
For the same reason, we find some diffi- 
culty in accepting the recent decision of 

p 


4 
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Trivedi, J., in State v. Reshma Devi, AIR 
1974 All 257. 


25. In view of the decision of this 
Court in AIR 1956 Nag 245 (supra), ` the 
preliminary objection to the maintain- 
ability of Misc. (F) Appeal No. 146 of 1969 
has to be rejected. Even if the contrary 
view be correct, the contention does not 
arise. Indeed, in the present case, the 
appellants, in their application dated 
17-1-1969, specifically raised objections 
under Section 30 of the Act for setting 
aside the award. That application of 
theirs was rejected by the Additional 
District Judge by his order dated 25-7- 
1967. That being so, the appeal -clearly 
lay under Section 39 (1) (vi) of the Act. 
Miscellaneous (F) Appeal No. 146 of 1969 
ATER therefore, be held to be maintain- 
able. 


26. It is not suggested that the 
preliminary decree was in excess of, or 
not otherwise in accordance with the 
awards. In view of the clear language of 
Section 17 of the Act, Miscellaneous (F) 
Appeal No, 174 of 1970 must, however, 
be as it ought to be, dismissed. ` - 


27. Realising the difficulty, the 
appellants, during the course of the hear- 
ing, moved an application to the effect 
that the appeal should be treated as one 
under Section 39 (1) (vi), as it was also 
directed against the order. It is stated 
that the appeal was stamped as such, and 
it was accompanied by a certified copy 
of the order. To say the least, the appli- 
eation is an afterthought, and wholly 
lacking in bona fides. If the appeal were 
treated as an appeal against the order of 
the Additional District Judge dated 7-11- 
1969, it was barred by 242 days. It is 
strange that the appellants shoud have 
filed an appeal against the preliminary 
decree, when no such appeal lay and with 
full knowledge that the appeal under 
Section 39 (1) (vi) of the Act was barred 
by limitation. The act of enclosing a cer- 
tified copy of the order was a mere con- 
trivance to defeat the bar of limitation. 
The application for. amendment of the 
memorandum of appeal cannot, there- 
fore, be allowed. 


28. The decision in 1969 MPLJ 834 
= (AIR 1970 Madh Pra 49) (supra) is dis- 
tinguishable. There, the Court was deal- 
ing with a composite order, by which it 
refused to set aside the award, after re- 
jecting objections under Section 30, and 
directed that a decree be drawn in terms 
of the award, The matter, therefore, 
squarely fell within the four-corners of 
Section 39 (1) (vi). That is not the case 
here. Nothing prevented. the appellants 
from filing an appeal under Section 39 (1) 
(vi) against the order of the Additional 
District Judge dated 7-11-1969, but they 
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have allowec that remedy to lapse. When 
the remedy was lost, they preferred an 
appeal against the preliminary decree, 
though such an appeal was expressly bar- 
red by Section 17 of the Act. In view of 
the section, Miscellaneous (F) Appeal No. 
174 of 1970 is dismissed as not tenable. 


29. The question, in substance, is 
whether in view of Clause 13-A, there 
could be any “dispute” which could be 
remitted to arbitration under Clause 14. 
That is to say, the question is, whether 
the finality which is otherwise attached 
to the decision of the Superintending 
Engineer in respect to any of the matters 
referred to in Clause 13-A, could be 


avoided by the operation of the arbitra- . 


tion clause, Clause 14. 


30. The contract was in a printed 
form, and contained the usual terms to 
be found in a Central P.W.D. Works or 
building contract. It is not necessary for 
our judgment to go into minute details. 
It would be sufficient if we refer only to 
its salient features. Clause 5 provides for 
the giving of a notice to the Engineer-in- 
charge by the contractor of his intention 
of making delivery of materials, and for 
the issue of a receipt by the Engineer-in- 
charge to the contractor, on the materials 
being approved. Without such approval 
by the Engineer-in-charge, no materials 
were to be considered as delivered. Clause 
6 provides that on the completion of the 
delivery of materials, the contractor was 
to be. furnished with a certificate by the 
Engineer-in-charge, but the delivery was 
not to be considered as complete, until 
the contractor removed all rejected mate- 
rials, and 
stacked or placed in such positions, as 
might be pointed out to him. Clause 8 
further provides that the materials sup- 
plied should be of the best description, 
and in strict accordance with the specifi- 
cations, and that the contractor would be 
entitled to payment for such materials 
only as were approved or passed by the 
Enpineer-in-charge. Then appear the two 
material clauses. 

31. Clause 13-A of the agreement, 
reads— : 


“Clause 13-A: ' The  Engineer-in- 
charge shall have power to make any 
alterations in, omissions from, additions 
to, or substitutions for, the original ape- 
cifications, drawings, designs and instruc- 
tions, that may appear to him to be ne- 
céssary or advisable during the course of 
supply of the materials and the contrac- 
tor shall be bound to supply the materials 
in accordance with any instructions which 
may be given to him in writing signed by 
the Engineer-in-charge, and such altera- 
tions, omissions, additions or substitu- 
tions shall not invalidate the contract: 


had the approved material. 


cr 


ad 
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and any altered, additional or substituted 
materials which the contractor may be 
directed to supply in. the manner above 
specified as part of the work shall he 
supplied by the contractor on the same 
conditions in all respect on which he 
agreed to do the main work, andat the 
same rates as are specified in the tender 
for the main work. The time for the com- 
pletion of the supply shall be extended 
in the proportion that the altered, addi- 
tional or substituted quantity of materials 
bears to the original quantity and. .the 
certificate of the Engineer-in-charge shall 
be conclusive as to such proportion. And 
if the altered, additional or substituted 
materials include any class of materials, 
for which no rate is specified in this con~ 
tract, then such class of materials’ shall 
be supplied at the rates entered in . the 
schedule of rates of the D. N. K. Project 
on which the estimated cost shown on 
page 2 of the tender is based; and if such 
class of materials are not entered in the 
said schedule of rates, then the contrac- 
tor shall within seven days of the date 
of his receipt of n order to supply the 
materials inform the Engineer-in-charge 
of the rate which it is his intention to 
oe for such class of materials, and if 

the Engineer-in-charge does not agree to 
this rate, he shall, by notice in writing 
be at liberty to cancel his order to sup- 
ply thereof in such manner as he may 
consider advisable, provided always that 
if the contractor shall commence supply 
or incur any expenditure in regard there- 
to before the rates shall have been deter- 
mined as lastly hereinbefore’ mentioned, 
then in such case, he shall only be én- 
titled to be paid in respect of the supply 
made or expenditure incurred by him 
prior to the date of the determination of 
the rate as aforesaid according to such 
rate or rates as shall be fixed by the 
Engineer-in-charge. In the event of a dis- 
pute the decision of the Superintending 
Engineer of the circle shall be final.” `. 


32. Clause 14; which. is the arbi- 
tration clause, provides— 

“Clause 14.— Except where other- 
wise provided in the contract all ques- 
tions and disputes relating to the mean- 
ing of the specifications, designs, ` draw- 
ings and instructions hereinbefore . men- 
tioned and as to the quality of workman- 
ship, or materials used òn the work, or 
as to any other question. 
matter or thing whatsoever, in any way 
arising out of, or relating to the contract, 
designs, drawings, specifications, esti- 
mates, instructions, orders or these: condi- 
tions, or otherwise concérning the work, 
or the execution, or failure to execute 
the same, whether arising during the pro- 
gress of the work, or after the comple- 
tion or abandonment thereof shall be re- 


Dandakaranya Project v. P. C,-Corpn. (Sen J.) 


claim, right, | 


[Prs. 31- 35} M. P. 159 


ferred to the sole arbitration of the Chief 
Engineer/Additional Chief Engineer, Cen- 
tral Public Works Department, and if the 
Chief Engineer/Additional Chief Engineer, 
is unable or unwilling to act, to the sole 
arbitration or some other person appoint- 
ed by the Chief Engineer/Additional 
Chief Engineer willing ‘to act as such 
arbitrator. It will be no ‘objection to any 
such appointment that the arbitrator so 
appointed is a Government servant, that 
he had to deal with the matters to which 
this agreement relates and that in the 
course of his duties as such Government 
servant, he had expressed views on all 
(or) any of the matters in dispute or dif- 
ference. The award of the Arbitrator so 
appointed shall be final; conclusive and 
binding on all parties to this contract.” 


33. ` It is necessary to consider the 
precise terms of the finality clause in 
Clause 13-A and the arbitration clause in 
Clause 14, and to decide whether the 
matter falling within the purview of the 
finality clause are outside the arbitration 
clauses. Now, the opening words in 
Clause 14 “Except where otherwise pro- 
vided in the contract”, clearly limit or 
control the operative part of Clause 14 
Puch otherwise- is in comprehensive 
erms. - 


34.°. The- jaa rule that the 
grammatical and ordinary sense of the 
words in a contract is to be adhered to, 
unless such adherence would lead to some 
manifest absurdity or some repugnance 
or inconsistency, applies to building and 
construction contracts, The meaning and 
intention of the parties have to be gather- 
ed from the language used. The question, 
over what subject-matters the arbitrator 
is to exercise his powers, must be ans- 
wered,.by a reference tothe particular 
words of the arbitration agreement. (Rus-~ 
sel on Arbitration; 17th Edition, Page 43). 
That meaning is clear i enough. Clause 
13-A is a provision to the contrary. 
Therefore, all matters covered by the 
finality clause in Clause*13-A are outside 
the arbitration clause, Clause 14, and, 
ETOR: cannot be referred to arbitra- 
jon. 


35. The law is a ciis Stated in 
Halsbury’s Laws of England, 4th Edition, 
Vol. 4, para. 1215, Page 619, thus:— 


“Effect of. arbitration. clauses. . Where 
a contract contains an arbitration clause 
in sufficiently wide terms, the decisions 
of the certifier may be reviewed, In such 
a case, the contractor can recover without 
a certificate, the employer can claim for 
defective work despite the existence of 
a certificate expressing. the architects 
satisfaction, amounts certified can. be re- 
viewed - and the contractor can recover 
for extra work despite ‘the earlier refu- 
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sal of an architect or engineer to give a 
written order to do the work. A clause 
giving an arbitrator power to open up, 
review and revise the certificate; opinion 
or decision of the certifier and to deter- 
mine all disputes and matters submitted 
to him: as if no such certificate, decision 
or opinion had been given will certainly 
be wide enough. Current standard form 
contracts give such powers to the arbi- 
trator. 

In derali cases, despite an arbitra- 
tion clause, on the proper construction of 
the contract gome decisions of a certifier 
will not be subject to review. Thus where 
matters left by the contract to the deci- 
sion or determination of the engineer 
were excep from the arbitration 
clause, it was held that an engineer's 
certificate ee completion and satisfaction 
was bi 
That takes us to the finality clause. 

36. Clause 13-A confers, in speci- 
fic terms, power to the Engineer-in- 
charge to deviate from the terms of the 
contract, Le., to make any alterations in, 
omissions from, additions to, or substitu- 
tions for, the original specifications, etec. 
that may appear to him to, be necessary 
or advisable, during the course of supply 
of the materials, and the contractor shall 
be bound to supply . the ma in ac- 
cordance with any instructions that the 
ESE gives to him in writ- 


a It envisages three categories 
of work, viz., (i) any altered, additional, 
or substi materials, which he may 
be directed to supply, in the manner 
specified, shall be supplied by the con- 
tractor, on the same conditions in all res- 
pect on which he agreed to do the main 
work, and at the rates specified in the 
contract, (ii). if the altered, additional or 
substituted materials include any class of 
materials, for which no rate is specified in 
the contract, then such class of materials 
shall be paid for at the rate provided in 
the Dendakaranya Schedule of Rates, and 
(Gii) work for which rates are neither 
specified in the contract nor do they ap- 
pear within the Schedule of Rates, 


38. In regard . to the first two 
categories, there is not much scope of 
dispute, But it is in regard. to the third 
category which presents difficulty and 
may create dispute as to the determina- 
tion of the rates. The manner in which 
oe dispute can be raised is also indicat- 

In the event of a dispute, the decision 
Sine Superinten ding Engineer shall be 
final. The present work was, however, of 
the 2nd category, viz.., there was supply 
of substituted material, ie, hard’ stone 
chips, the rate of which was not specified 
in the contract, but appears in the Sche- 
dule of Rates, 


A.L R. 


39. Reading the agreement as a 
whole, we are inclined to the view that 
Clause 13-A does not contemplate a sub- 
mission of disputes covered herem to 
arbitration. 


One of the essential fea of a 
submission to arbitration is that the par- 
ties should agree that the dispute, in- 
tended to be referred, should be deter- 
mined in a quasi-judicial manner. . Hud- 
son’s Building and Engineering Contracts, 
8th Edition, page 222. If it is not to be 
so determined, the agreement -dees not 
amount to a submission to arbitration and 
the person, who decides the dispute, is 
not an arbitrator. Therein, lies the dis- 
tinction between an agreement for sub- 
mission to an arbitration and an agree- 
ment to accept the decision of a valuer or 
appraiser. 


40. The rule is well settled that 
where parties to building or construction 
designate a person who is authorised to 
determine questions relating to its exe- 
cution, and stipulate that his determina- 
tion shall be final and conclusive, such 
panties are bound by his determination 
of those matters which he is authorised 
to determine, except in cases of fraud or 
such gross mistake on his part as would 
necessarily imply bad faith, or a failure 
to exercise an honest judgment, i.e., on 
grounds of collusion or misconduct. 


; 41. In Hudson’s Building and En- 
gineering Contracts, (8th Edition, Page 
210), the law is stated thus— . 


.“The great majority of building con- 
tracts contain a provision that the work 
generally shall be done to the satisfaction 
of a third person, usually of course, 
the employer’s architect, and in many 
cases that payment shall be dependent 
upon a certificate. The contract may or 
may not contain express provisions that 
the satisfaction or certificate are to be a 
condition precedent to the builder’s right 
to sue, In other cases, a particular matter 
under the contract mey be stipulated to 
depend upon the approval, certificate, or 
decision of the architect — for example 

valuation of and determination of 
liability: for. additions or variations to the 
work, or extensions of time and the con- 
sequential liability to pay liquidated 
damages. In all cases,.as previously indi- 
cated, the binding effect of such. approval. 
certificate or decision depends upon the 
sense of the contract. An indication of 
the various legal implications that can 
be drawn from this kind of provision 
may be seen from the following extracts 
from the judgment of Devlin J. in Minis- 

ter. Trust Ltd. v. -Traps Tractors. Ltd.. 
(054) 1 WLR 963 at p. 973. 


"Phere is, after all, ET 4A pre- 
vent a party from requiring that work 


rv 
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shall be done to his own satisfaction. He 
might then choose to act on the recom- 
mendation of an agent, If an agent is 
named in the contract, it may be. plain 
that he is to function only as the alter 
ego of his master, and then his master 
can tell him what to do.. 


42. In Wiliam Kennedy Ltd. v. 
Barrow-in-Furuess Corporation, (1909) 
Hudson’s Building Contracts, Vol. 2, 4th 
Edition, Page 411, Buckley. L. J ob- 
served— 

“It is quite true that the architect 
is to be an impartial person, no doubt; 
he is to determine the construction of 


the contract, and he must not seek to. 


construe it in favour of the Corporation 
as distinguished in favour of the Con- 
tractors: he must act fairly between the 
parties. Therefore, he owes a duty to the 
contractors as well as to the Corporation, 
but he, I think, does not hold any judicial 
duty to one or the other.” 


setes 


“He is the person whose determina- 
tion is required by the parties. It is not 
a judicial act, but it is an administrative 
act in the interests of the Corporation 
who is going to pay, and he is to be the 
Judge, or a person whose decision is to 
be final in the matter of the execution 
of the works. I do not think that he is an 
age or acting in a judicial capacity 
at 

See also,.Sharpe v. ‘San Paulo R. Co., 
(1873) 8 Ch 597; Llyod Bros. v. Milward, 
(1895) Hudson's Building Contracts, Vol. 
2, 4th Edition, page 262: Wadsworth v. 
Smith LR, (1871) 6 QB 118; Scott v. Li- 
verpool Corporation, (1858) 28 LJCh 230; 
In Re Carus Wilson & Greene, (1886) 18 
QB 7; Robins v, Goddard L. R., (1905) 1 
KB 294: Firm Hormusji & Daruwalla v. 
District Local Board, AIR 1934 Sind 200; 
Secretary of State v. Saran Bros. & Co., 
ILR (1932) 8 Luck 98 = (AIR 1932 Oudh 
265) and Motilal Tejsi & Co. v. Ram- 
chandra, AIR 1942 Bom 334. 


43. In (1886) 18 QBD 
Lord Esher, M. R., stated— 


“If it appears from the terms of the 
agreement, by which a matter is submit- 
ted to any person, that that which he is to 
do is to be in the nature of a judicial in- 
quiry and that the object is that he 


e*eesee8 


7 (supra), 


should hear the parties and decide the. 


matter upon evidence to be led before 
him, there the person is an arbitrator. 
But if it appears that the object of ap- 
pointing the person was not to settle dif- 


ferences after they had arisen, 
-but - to preclude difference from 
-arising, there’ the person  appoint- 


ed is not an arbitrator. There is. 
an intermediate class of cases in which 


.& person is appointed to determine dis- 
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. parties are bound by his decision, 
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putes after they have arisen, but is not 
bound to hear evidence or argument. In 
those cases it may be more difficult to 
Say whether the person is a valuer or an 
arbitrator. They must be. ‘determined ac- 
cording to the circumstances in each par- 
ticular instance by the intention of the 
parties.” 


44, Where the ER provides, 


as here, that the work shall be done to 


the satisfaction, approval; or acceptance 
of an architect or engineer, such archi- 
tect or engineer is thereby constituted 
sole arbiter between the parties, and the 
the 
absence of fraud or mistake. More so, 
where there is a stipulation that his certi- 
ficate made or approval is a condition of 
the contractor’s right toi receive pay- 
ment, such certificate. or: approval must 
be, as it is, conclusive as; to all matters 
within his authority. 

45 Counsel for the respondent 
drew our attention to Heavy Electricals 
(India) Ltd., Bhopal v. Pannalal Devchand 
Malviya, 1973 MPLJ 26 = (AIR 1973 
Madh Pra 7). That decision, instead of 
supporting the respondent, is rather 
against him. There, the: agreement in 
question, i.e., the agreemėnt between the 
Heavy Electricals (India). Ltd, and a 
contractor, contained not only 'the usual 
arbitration clause, similar to Clause 14, 
but also a finality clause like Clause 13- A 
in the instant case. A Division Bench of 
this Court had to consider the impact of 
such finality clause on the arbitration 
clause and held. that the: matters falling 
within the purview of the finality clause 
hike outside the ambit of the arbitration 
clause. 


46. - The fact that the Superinten- 
ding Engineer had rejected the claim of 
the respondents for payment for the sub- 
stituted material, i.e., “hard stone chips”, 
at the rate for “hard granite chips”, as 
also for “extra lead”, under clause 13-A 
of the agreement, can hardly be disputed. 
The respondents had preferred an appeal, 
but the appeal was rejected. vide the 
Chief Administrator's letter dated 3- 12- 
1963, to the effect:— | 

“GOVERNMENT OF INDIA 

Ministry of Works, Housing & Reha- 

bilitation, 

Dandakaranya Proj ect, Koraput. 

No. 36 (80)/CA/Pol. 1/63 ! 
Dated the December 3, 126a: 
From: 


Sbri L. J. Johnson, LC. Sua 
Chief Administrator, © 


To: 5 ps 
Shri M. Singh, i 
Advocate, Jagdalpur, : 

Dear Sir, 


I am writing with steric to your 
discussion with me on the Sth of ea 
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1863. Your paint of view was duly: consi» 
dered but J] am afrald it is not possible to 
accept it. I have pagsed a detailed order 
which has been conveyed to the Superin= 
tending. Engineer, -Construction, DNK 
Project, Jagdalpur. This order may be 
seen in the S, E. (C)’s offiee. I have held 
that the rate for hard stone chips cannot 
be derived from the rates quoted by your 
glient for hard granite chips since hard 
stone {s a different class of materia] and 
according to Clause 13-A, since the mate- 
tial Substituted, namely, -hard stene is in 
the agreement, your client is eligible only 
for the extra cost involved in breaking 
hard stone metal into hard stone ohips, 
Since there is already an item of hard 
stone metal jin the agreement, the 
for hard stone chips can be deduced by 
adding the difference between the metal 
and the chips, ie.. Re. 10-per Cft. When 
I went through the agreement and the 
papers Į found that the quarry chart 
which was signed by your client merely 
mentioned 5 metal quarries and there was 
no mention” of granite quarries from 
which granite chips could have been cel« 
lected. Your gent, therefore, could not 
have based his rates for granite chips for 
these quarries: It is obvious that he had 
different quarries in mind for the supply 
of the 2 classes of materials because he 
has quoted almost double the rates for 
granite chips as he has quoted for the 
supply of stone metal. It is obvious, 
therefore, that ha must have had differ~ 
ent quarries in mind. . 


‘The orders of the ` Superintending 
Engineer, therefore, in regard ito this 
matter are upheld and payment will ~ be 
made ọn the basis of the department's 


interpretation of Clause 13-A of the 
agreement, 
Yours faithfully, 
| (L. J. Johnson). 
l Chief Administrator,” 
The respondent, indeed, admitted this 


fact in his application dated 6-1-1966, 
paragraph 2 (b) of which reads—- 
“Shri-Udayachalam, §, E., has given 
his adverse finding in the case and the 
Chief Administrator has maintained the 
same | E 
The matter, therefore, stood concluded by 
the decision of the Superintending Engi- 
neer, under Clause 13-A of the contract. 


Al. The -parties, hy their contract, 


bound themselves, by the terms of Clause. 


13-A, as to the rate of payment for -the 
substituted materials supplied, which was 
in deviation from the original contract. 
Here, the contract was. for supply of 
“hard granite . chips’. The- respondent 
supplied instead “hard stone chips”. In 
fact, the rates quoted by the respondent 
were inclusive of all lead, ie, the cost of 


rate | 


carriage to the site of work and stacking, 
complete, The elament of “lead, there- 
fore, was included in the costestructure: 
The contract did not 
for “hard stone chips". That being sọ, the 
work fell within the second satagary 
enumerated above, and the “hard stane 


rovide for any rate . 


chips” had to be paid for at the rate en-. 


‘ered in the Sohedule of Rates of the 
Dandakaranya Project. That was, accord- 
ingly, made by the appellants, the Super- 
intending Engineer having rejected. the 
tespendent’s claim for “hard granite 
chips” as alse for ‘extra lead’. 


48. The appellants’ main eontens 


"tion was, and is, that the decision of the 


Superintending Engineer, under Clause 
13-A of the contrast was final and con~ 
clusive, and the matter could not, there- 
fore, be referred to. arbitration under 
Clause 14. That contention of theirs must, 

mm the views already expressed, pre- 
vail On the proper construction of the 
contract, the matters left to the decision 
of the Superintending Engineer under 
Clause 13-A, were not subject to review, 


despite the arbitration clause, Clause 14. 


The matters laft by the contract to the 
decisien or determination of the Superin- 
tending Engineer were expressly .excent~ 
from the arbitration clause. The refer- 
ence of the alleged dispute, when there 
was none, ta the arbitrater under Section 
20 of the Arbitration Act,. was, therefore, 
clearly invalid’ Consequently, the entire 
proceedings before the arbitrator, tnclud- 
ing the resultant awards and the prelimi- 
nary decree based thereon. were null and 
void. i 
49. That takes us to the other as- 
pect. There can be no doubt whatever 
that the awards suffer from a serious in- 
firmity in that the arbitrator has, in this 
case, exceeded his authority, by adjudis 
cating upon. the matters not ineluded. 
within the submissien, if any. It is well 


settled that arbitrators have no authority 


to arbitrate that which is not submitted 
to them; hence an award which is qutside 
the submission is veid. The pre-requisite 
of a valid award, must always be, as‘it is, 
is that it must-conform to the submission. 
That test is not fulfilled in the instant. 
case. í 


50. In the present case, in its ap- 


. PHeation under Section 20 of the Arbitra- 


tion Act, the respondent sought a refer- 
ence with respect te -“extra lead’: it 
never, as it could not, raise any claim 
with respect to the “rate. of payment” for 
the substituted materials supplied, The 
arbitrator,.while rendering the . award: 
dated 16-12-1968, surprisingly enough, 
directed— tee 
“Rate of payment for substituted 
material for the reach. 166/0 to. 1279/4. - - 


i 
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. The petitioner supplied hard stone in 
place of granite of different sizes. The 
petitioner be paid quoted rate as .pé? 
agreement for the respective sizes minus 


the difference between granite rate and 


hard stone rate for-the respective size as 
per CSR. The decision i8 based on. the 
theory adopted by Addl. Chief Engineer, 
CPWD., New Delhi in another {identical 
ease,” : 


ane award is, therefor, bad on the faea 
of it. l 


51. Furthermore, the respondent, 
in its application under Section 20 of the 
Act, néver laid any claim with respect to 
the other three items, vis, (i) rejection 
of 18692 Cft. of hard stoné, (ii) quarry 
site payment of 21877 Cft. of thè maté= 
rial, and (iil) cost of bolders collected at 
Karanji, The arbitrator, théréefore, in 
entertaining these claims, went beyond 
the terms of reference, The awards must, 
accordingly, ‘have to be sét asidé on both 
thesé grounds as well. . 

52. În the result, Miscéllanéous 
(First) Appeal No. 174 of 1970 fails and 
is dismissed with costs, but Miscéllanéots 
(First) Appeal No. 146 of 1969 must suc 
ceed and is allowed with costs throtigh- 
out, Both the awards of the arbitrator 
dated 16-12-1968 and 30-9-1869, and the 
consequential preliminary décreé of the 
District Judge, Jagdalpur, dated 2-7- 
1970, must bé, and are sét aside. . 

Order aécordingly. 
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BHACHAWAT, J. ae 
Rev. Stainislaus, Petitioner v, State 


of Madhya Pradesh and others, Respon- 


dents. oo 
Mise, Petn. No. 136 of 1973 and Cri. 
Revn. No. 159 of 1971, D/+. 23-4-1974. — 
(A) M. P. Dharma Swatantrya Adhi- 
niyam (1968), Ss. 3, 4 and 5 — Validity — 
Provisions do not violate right to freedom 
of religion guaranteed by Art, 25 (1) of 
the Constitution, (Constitution of India, 


a 


Art. 25). : 


The exercise of fundamental right of 
religious freedom undér Art. 25 of thé 
Constitution is subject to public _ ordéi, 
morality and health. The word ‘public’ 
has by implication, therefore, to ba réad 
with the othér two words also, Therefore, 
the restrictions will bë ptiblic order, ptib- 
lic morality and public héalth. What 1s 
penalised by the Act is conversion by 
force, fraud or by alltiremént, The other 
element is’ that evéry person has a right 
to profess his own religion and to act ace 
cording to it. Any intérférénce with the 
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Tight of. the other person ‘by frésorting {6 
conversion by force, fraud of aliuremént 
Cannot be said to dontravene Art, 25 (1) 
as the Article guarantees: religious frees 
dom subject to public ordér, public mora- 
lity and public health, Case law disctiss- 
èd, aan : (Para 16) 
- (B) M. P. Dharma Swatantrya Adhi- 
niyan (1968), Ss. 3, 4 and 5 — Provision 
rélating to conversion by allurament — 
Is thé subject-matter beyond the cémpe- 
tence of State legislature? No, (Constitu- 
tion of India, Seh, VII, List 2, item 1), 
AIR 1973 Orissa 116, Dissented from. 
The phrase ‘public ofder’ appearing 
in Entry 1 of List If of the Seventh Sche= 
dule of the Constitution ought not to ba 
confused with ‘law and ordar’ 6r ‘publie 
safety’. These three concepts: are altoge- 
ther different and they convey a differant 
confiotation, The phrase ‘public order’ 
conveys a widér connotation and theres 
forte the subject-matter of tha Aat falls 
within the séope of Entry; i of list II and 
not under Entry 97 of List I. AIR 1950 SC 
124 and AIR 1957 SC 620. and AIR 1972 
SC 1656 and AIR 1966 3C 740 snd AIR 
1972 SC 2259, Relied om; AIR 1973 Orissa 
116, Dissented from. — ; (Para 25) 
-  (C) M. P, Dhatma Swatañtraya Adhi- 
niyam (1968), S. 5 — Provision regarding 
giving’ intimation about conversion = 
Not violative of Art. 20 (3) of the Consti- 
tation, (Constitution of India, Art, 20 (3)). 
The person. intlmatifig e6nvergion is 
not réquiréd to make a confession of any 
offence whether conversión is on account 
of fraud, force or allurément, As S,.5-. 
and Form A did not preséribe those paf- 
tieulars, it cannot be said, particularly 
with reference to Ss, 24 to 27 of the Evie 
déncé Act, that S, 6 amounts to testimo- 
nial compulsion s6 as te violate Art, 20 
(8) of the Constitution, AIR 1962 SC 1621, 
Followed. ' (Para 29) 
Cases Referred: Chronological Paras 
AIR 1973 Gri 116 = LLR, (1972) Cut 1826 


i EK l 19, 25 
AIR 1972 SC 665 = (1972) 1 SCC 498 24 
AIR 1972 SC 1586 = (1972) 3 SOR 815 15 
AIR 1072 SC 1656 = (1973) 1 SCR 546 22 
AIR 1972- 8C 2259 = (1973) 1 SCJ 439 24 
AIR 1970 SC 852 = (1989) 2 SCR 635 26 
AIR 1970 $C 1228 = (1970) 3 SCR 288 
q 29, 
AIR 1966 $C 740 = (1966) 1 SCR 709 
: | 92, 28, 24, 26 
AIR 1962 SC 853 = (1962) Supp 2 SCR 
AIR 1962 SC 1821 = (1963) 1 SCR 268 
AIR 1961 SC 1402 = (1962) 1 SCR 383 15 


: AIR 1961-SC 1808 = (196%) 1 SCR 836 28 


AIR 1960 SC 633 = (1960) 2 SCR 821 26 

ATR 1958 SC 255.= 1958 SCR 895 15 

AIR x 1058 Madh Pra 115 = 1957 Jab La. 
| = fo. 1 
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AIR 1957 SC 620 = 1957 SCJ 522 12 
1957 MPLJ 1 13 


AIR 1954 SC 282 = 1954 SCR 1005 14, 15 
AIR 1954 SC 388 = 1954 SCR 1055 11. 14 
AIR 1954 SC 400 = 1954 SCR 1046 15 
AIR 1954 Pat 254 = 1954 BLJR 99 21 
AIR 1950 SC 129 = 1950 SCR 605 21 
AIR 1950 SC 124 = 1950 SCR 594 20, 


(1920) 2 KB 305 = 59 LJKB 759 20 

R. S. Dabir, S. Q Hasan and O. P. 
Namdeo, for Petitioner; Y. S. Dharma- 
dhikari, Advocate General, for Respon- 
dent No. 1. 

TARE, C.:J. :— This order shall also 
govern the disposal of Criminal Revision 
No. 159 of 1971 (Rev. Stainislaus v. The 
State of M. P.). l 

rA On a report made by the Circle 
Inspector, Balodabazar, dated 9-3-1970, 
and on a complaint made by him on 23-5- 
1970, the Sub-divisional Magistrate, Ba- 
lodabazar, sanctioned prosecution of the 
petitioner for the alleged offences under 
Sections 3, 4, 5 (2) and Section 6 of the 
Madhya Pradesh Dharma Swatantrya 
Adhiniyam, 1968 (No. 27 of 1968), by 
Order, dated 23-10-1970, in exercise of 
the powers delegated to him by Section 
7 of the said Act. Accordingly, an offence 
was registered and Criminal Case No. 
1195 of 1970 was initiated in the Court of 
the Magistrate, Ist Class, Balodabazar. 

3. The petitioner raised a prelimi- 
nary objection. as to the tenability of the 
prosecution contending that the Act was 
ultra vires the powers of the State legis- 
lature, as it did not fall within the scope 
of Entry No. I to List II and Entry No. 1 
to List III of the Seventh Schedule. But, 
in fact it falls within Entry No. 97 of 
List I of the Seventh Schedule and - as 


such, the Parliament alone had the power 


to enact legislation on the subject and 
the. State legislature in the name of pub- 
lic order could not have enacted such a 
legislation, The other contention raised 
was that the provisions of Sections 3, 4 
and 5 (2) of the Act contravene Article 25 


of the Constitution of India guaranteeing 


freedom of religion, the Act is void as 
being in violation of the petitioner’s 
fundamental rights. On these two grounds 
the prosecution was said to be unten- 
able. 

4. The learned Magistrate, by 
order dated 28-10-1970, observed that the 
objections raised constituted a constitu- 
tional question, which the High Court 
alone was competent to adjudicate upon. 
In spite of that observation, the learned 
Magistrate refused to refer the case for 
the opinion of t 
Section 432 of the Code of Criminal Pro- 
cedure, Against the order of the trial. 
Magistrate the petitioner filed a revision 
before the Additional Sessions Judge, 
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this Court, as required by ' 


A.I.R. 


which was registered as Criminal Revi- 
sion No. 139 of 1970. By order. dated 
15-2-1971, the learned Additional Ses- 
sions Judge held that no question of con- 
stitutional importance arose and hence 
he refused to refer the case for the opin- 
ion of this Court. Therefore, the peti- 
tioner has filed not only a Criminal Re- 
vision under Section.439, Criminal Pro- 
cedure Code, but also a writ petition 
under Articles 226 and 227 of the Consti- 
tution of India. As both these cases in- 
volve the same questions, we propose to 
dispose them of by a common order. 

5. In the present cases the peti- 
tioner has raised three constitutional 
questions challenging the yires. of the 
Madhya Pradesh Dharma Swatantrya 
Adhiniyam, 1968. We propose to discuss 
them in a serial order as follows: 

(i} that Sections 3, 4, 5 (2) and 6 of 
the M. P. Dharma Swatantrya Adhini- 
yam, 1968, are violative of the petitioner’s 
fundamental rights gueranteed by Arti- 
cle 25 (1) of the Constitution of India: 


(ii) that in exercise of powers con- 
ferred by Entry No. 1 of List II, read 
with Entry No. 1 of List III of the Se- 
venth Schedule, the Madhya Pradesh 
legislature in the name of public order 
could not have enacted the said legisla- 
tion. But the matter would fall within 
the scope of Entry No. 97 of List I of the 
Seventh Schedule, which confers residu- 
ary powers on the Parliament to legislate 
In respect of any matters not covered by 
List I, List II or List IT]. Therefore, it is 
contended that the Parliament alone had 
the power to legislate on this subject and 
the legislation enacted by the State legis- 
lature is ultra vires the powers of the 
State legislature: « 4 

(ii) that Section 5 (1) and Section 5 
(2) of the M. P. Dharma Swatantrya 
Adhiniyam, 1968, amount to testimonial 
compulsion and. therefore, the said pro- 
visions are violative of Article 20 (3) of 
the Constitution of India. 


6. Regarding the first question 
that the provisions of the Act are viola- 
tive of the petitioner’s fundamental rights 
guaranteed by Article 25 (1) of the Con- 


stitution, it may be relevant to reproduce: 
the pertinent provisions of the Act along’ 


with the provisions of the Madhya Pra- 
desh Dharma Swatantrya Rules, 1969. 
The very nomenclature of the Act, name- 
ly, the M. P. Dharma Swatantrya Adhi- 
niyam, 1968, (Religious. Freedom Act) 
indicates that the Act had been passed to 
ensure freedom of religion. The pre- 


amble of the Act mentions that it is for 


providing prohibition of conversion from 
one religion to another by the use of 


force or allurement or by. fraudulent 
means and for matters incidental thereto, 


Of coursegit is true’ that the preamble-ot 
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an Act is not relevant for interpreting 
the specific provisions of the statute. But, 
we have reproduced the preamble to 
show with what object the legislature 
enacted this legislation. 


7. This Act came into force on 
21-10-1968, as per publication in the Ma- 
dhya Pradesh Rajpatra (Extraordinary), 
dated 21-10-1968, at page 1860. Section 2 
of the Act defines “allurement’, “force” 
and ‘fraud’, which are said to be objec- 
tionable methods of conversion. Sub-sec- 
tion (a) of this Section defines ‘‘allure- 
ment” as follows:— 

“Allurement” means offer of any 
temptation in the form oi— 

(i) any gift or gratification either in 
cash or kind; 

(ii) grant of any ‘material benefit, either 
monetary or otherwise. 

“Force” has been defined by sub-sec- 
tion (c) as follows: 


“Force” shall include a show of force > 


or a threat of injury of any in- 
cluding threat of divine displeasure or 
social ex-communication. 

“Fraud” ‘has been defined by sub- 
section (d) as follows: 


“Fraud” shall include misrepresenta- 
tion or any other fraudulent contrivance.” 


Section 3 of the Act prohibits forcible 
conversion by use of force or allurement 
or by any fraudulent means. Section 4 
provides for punishment for contraven- 
tion of the provisions of Section 3 with 
imprisonment extending upto one year 
or with fine, which may extend to _ five 
thousand rupees or with both. The pro- 
viso states that if an offence is committed 
in respect of a minor, a woman or a per- 
son belonging to the Scheduled Castes or 
Scheduled Tribes, the punishment shall 
be imprisonment to the extent of two 
years and fine upto ten thousand rupees. 
Section 5 of the Act requires the person 
converting any other persons from one 
religious faith to another, to give intima- 
tion of the fact to the District Magistrate 
within such period after the ceremony as 
may be prescribed in such form as may 
be prescribed, Sub-section (2) of Section 
5 provides that if any person fails with- 
out sufficient cause to comply with the 
provisions contained in sub-section (1), 
‘he shall be punishable with imprisonment 
which may extend to one year or with fine 


which may extend to one thousand rupees , 


or with both. Section 6 of the Act makes 
the offences under the Act cognizable, 
which shall not be investigated by an offi- 
cer below the rank of an Inspector of 
Police. Section 7 provides that no prose- 
cution shall be launched without the 
sanction. of the District Magistrate or 
‘ such other authority, not below the rank 


of a Sub-divisional Officer, as may be. 


authorised by him in that behalf, Section 
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8 empowers the State Ghvèrnmneni to 
frame rules for carrying out the objects 
of the Act. | 


8. Rule 3 of the M. P. Dharma 
Swatantrya Rules, 1969, provides that a 
person converting any other person from 
one religion to another shall send intima- 
tion to the District Magistrate within 
seven days after the date of such cere- 
mony. Sub-rule (2) of Rule 3 provides 
that intimation shall be in Form A. Rule 
9 requires the District. Magistrate to 
maintain a register of conversion in Form 
C with all particulars. Rule 6 requires 
the District Magistrate by: the 0th of 
each month to send a report to the State 
Government of intimations of such con- 
version. 


9. We may reproduce Form A, 
which requires the person converting 
another to intimate the fact of conversion 
to the District Magistrate, within seven 
days of the ceremony. It ‘is necessary to 
reproduce the entire form, as the peti- 
tioner challenges the provisions of Rule 
3 (2) and sub-sections (1):and (2) of Sec- 
tion 5 of the Act, as amounting to testi- 
monial compulsion in contravention of 
Article 20 (3) of the Constitution of India. 
The Form A is as follows: 

‘Form A’ . 
(See Rule 3 (2)) 
Intimation regarding conversion from one 
i religious faith to pnother. 
O 


The District Magistrate, 
District 


Madhvn Pradesh. 
Sir, | 


I having performed, the necessary 
ceremony for conversion'as a religious 
priest/having taken part in the conversion 
ceremony of Shri ...... s.sses serere serres vee 
S/O ATE EO orenian i from .....ec esos 


igi 
religious faith, do hereby; give intimation 
of the conversion.as required by sub-sec- 
tion (1) of Section 5 of the Madhya Pra- 
desh Dharma Swatantrya Adhiniyam, 
1968 (No. 27 of 1968) as follows:— 


1. Name of the person" converted......... 
2. Name of the father of the pee 
converted 


nasso eseent #€6he oe B28e8ee â pevn 


House No.......... w - No. 


2eegcaavevs ss 


Fate ve eoek 


. Occupation and moniy income of 
the persons converted............... 

Whether married or unmarried... 

. Name of persons, if, any, dependent 

upon the person converted.....2...... 

; If a minor, name and full address of 

the guardian, iE anyai 


af 


P PN mae 


sespenee ` 


166 M. Po - {Prs. 9-11] 


10, Whether belongs to Scheduled 
Caste or Scheduled Tribe and if sé, 
particulars of such Caste or Tribe 


wo Tene oetnannaann 


| Il. Narie of the place where the con- 


with full détails... cess. l 
House, No.\....... Ward Nowe 
Mohalla aseeseensa Village irssi 

i te Fah. Foawdecsdine District .....cscres 
12. Date Of CONVETSION:..cc.csccccece 


13. Narie of person Who has performéd 
the conversion cerémony afd his 
AAATESS....... 05005050 

14. Names of.at least two persons othér 
than priest/the pérson giving inti- 


maticgh present at the conversion 
CETEMIONY.......cccecccesees Ea 
Signature of the religious 
priést/the persón taking 
T part in the ddnvetsioi 
eéremony. 
VERIFICATION. ‘ 


I, the widérsigned do héreby ase 


Place. eee esentideodia 


16. Taking üp the first question, 
whether the provisiońs ôf Sections 3, 4, 
5 (1) and 5 (2) and Section 6 of the M P. 
Dharme -Swatanirya Adhiniyam, 1968, 
violate the petitioner’s fundamental rights 
guaranteed by Article 95 (1) of thé Con- 
stitution of India, we may usefiilly re- 
produce Article 25 (1), whieh is as fol- 
lows: 

“Art, 25 (1).— Stibject to public order, 
morality ssd health arid to the 
other provisiotis of this Part, all 
persons arte equally énititled to 
freedomi of consciénce and the right 
freely t6 proféss, practice and Pro- 

j pagaté religion.” 

What thé Article guararitees is freedom 

of conséiéridé arid the right to profess, 

practicé anid propagate religion. This furi- 
damental right is fiot restricted to the 

Indian- cifizet alone, but to Every person 

living within fhe territory of India. Re- 

garding: freedom of religion if is to be 
noted that the freédom of ‘religion is not 

a monopoly of + single individual; but the 

freedom: is tõ be enjoyed by 4 person 

commensurate with similar freedóm | to 
all other individuals, It was strenhtiously 
contended by the learned counsel fot the 

Hetitioner. that the provVisidtis of Sections 

, 4 and 5 of the Act constitute encroach- 
ment on the pétitioner’s freedom of reli- 
gion. In this CérinectisHh wê tiay observe 
that the fréédoni of religien has been 
guaranteed subject to four things, nfinély, 


public order, nidrality, health arid the 
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other provisions of this Part, As. liberty 
cannot be eonstriied to be a licence só 
also freedom of religion catifiot be côn- 
strtied to be the right of afi individual to 
encroach upon similar freédori of other 
individuals by questionable methods. It 
is only from this point of view that the 
State legislature has prohibited onver- 
siôn ll E, force, fraud or by offer 
of an allurément. The contention of the 
learned cotinsel for the petitioner was 
that force or fraud is well understood by 
pliraséės which have alsé been defined by 
the Indian Pénal Code and the Indian 
Contract Act, But the iritroduction of the 
third phrase ‘allurement’ for the first 
time iri an enactment is objected to on 
the ground that the phrase is too vague 
and is ineapable of a précisé definition, In 
this connection attentioh was invited to 
the observations of a Division Bench of 
the Orissa High Court in Mrs. Yulitha 
Hyde v. State of Orissa, AIR 1973 Ori 116. 
We shall have occasion to deal with this 
case in some details when we cofisider the 
other point relating to the legislative 
competence of the enactment. 

11. The learnéd cdtitisel fot the 
petitioner invited attention to the pro- 
nouncémént ðf their Lordships of the 
Supréemeé Cotirt ii Ratilal Punanichard 
Gandhi v, State ôf Bombay, AIR 1954 SC 
398, Whereiti. the provisions of the Bom- 
bay Public Trusts Aet, 1950, were ahal- 
lenġed on the ground that they contra- 
vene Articles 25 and 26’ of the Constiti- 
tiðn ôf India. Attention was specially in- 
yitëd tö the pronouncement of thelr Lörd- 
ships in paragraph 10 as fellows: 


“Article 25 of the Constitution gua- 
ranteés to évéry pérsén and not mérely 
to the citizens of India the freédém of 
consciencé and the right freely to pro- 
fess; practise atid propagate réligion. This 
is subject, in every case, to public order, 
health arid morality, Further exéeptions 
are engrafted upon this right by clatise 
(2) of the Article, Sub-clause (a) of clause 
(2) saves the power of the State to miake 
laws regulating or restri¢ting any eco- 
nomic, financial, political or other secular 
activity which may be asociated with 
religious practicé; and sub-clause (b) re- 
serves the State’s power to make lews 
providing: for special reform and social 
welfare even though théy might inter- 
fere with religious practices. 


. Thus, subject to -the réstiictions 
which this Article itipeses, every person 
has a fiindaméntal right under our Côn- 
stitution nót merely tö @ritértain stich re- 
ligidus belief as mày bé approved of by 
his judgment or coénsélencé but to exhi- 


bit his belief and ideas in such òvërt acts _ 


ás are énfoined or sanctidned by his réli- 
pion and further to propofate his réligiots 
Views for the edification of othérs. It is 


` 
` 
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immaterial also whether the propagation 
is made by a person in his individual 
capacity or on behalf of any church or 
institution. The free exercise of religion 
by which is meant the performance of 
outward acts in pursuance of religious be- 
lief, is, as stated above, subject to State 
regulation imposed to secure order, pub- 
lic health and morais of the people. 

What sub-clause (a) of Clause (2) of 
Article 25 contemplates is not State regur 
lation of the religious practices as such 
which are protected unless they run coun- 
ter to publie health or morality but of 
activities which are really of an econo- 
mic, commercial or political character 
though they are associated with religious 
practices.” 


Ultimately, their Lordships held that the 
provisions of Clauses 3 to 6 of Section 47 
to the extent that they relate to the ap- 
pointment of the Charity Commissioner 
as a trustee of a religious trust like tem- 
ple and Math were invalid, However, 
Section 48 of the Act was held valid. S- 
milarly, Section 50 of the Act was also 
held valid. As regards Sections 55 and 56 
of the Act, their Lordships observed that 
those Sections purport to lay down how 
the doctrine of cy pres is to be applied in 
regard to the administration ef public 
trust of a religious or charitable charac- 
ter. The doctrine of cy pres as developed 
by the Equity Courts in England, has 
been adopted by our Indian Courts since 
a long time past. In that view their Lord- 
ships declared clause (3) of Section 59 
and sub-section (1) of Section 56 of the 
Act void, Section 58 of the Act was held 
to be intra vires, as it was not a tax, but 
a fee, which would come within the pur- 
view of Entry 47 of List III of Seventh 
Schedule of the Constitution. In that view 
their Lordships partly allowed the ap- 
peals by declaring Section 44, sub-clauses 
3 to 6 of Section 47, clause (e) of Section 
55 and a part of clause (1) of Section 56 
of the Act to be unconstitutional. 


12, Attention was invited tọ the 
pronouncement of their Lordships of the 
Supreme Court in Ramji Lal Modi v. 
State of U. P., AIR 1957 SC 620, wherein 
Section 295-A of the Indian Penal Code 
was challenged as violative of Article 19 
(1) (a) of the Constitution of Indja. Their 
Lordships held that clause (2) of Article 
19 protected a law imposing reasonable 
restrictions on the exercise of the right 
to freedom of speech ‘in the interests of 
public order’ and not for maintenance of 
public order. If, therefore, certain activi- 
Hes have a tendency to cause public dis- 
order, a law penalising such activities as 
an offence would amount to imposing 
reasonable restrictions in the interest of 
public order, although in some cases thase 
activities may not lead to a breach of 
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public order. In that view their Lordships 
upheld the validity of Section 295-A of 
the Indian Penal Code and-dismissed the 
writ petition. This case brings out the 
distinction between ‘in the interests of 
public order’ and ‘for maintenance of 
public order’, We may observe that the 
phrase used in Article 25 (1) of the Con- 
Stitution is ‘subject to public order, mora- 
lity and health and to the other provi- 
sions of this Part’,.which really means 
that the fundamental right of religious 
freedom is to be exercised subject to 
these four restrictions and the werds 
‘public order’ would have a wider conno- 
tation than the words ‘maintenance of 
publie order’. 


13. In this connection we may 
usefully advert to the observations of a 
Division Bench of this Court in G. X. 
Francis v. State of Madhya Pradesh, 1957 
MPLJ 1, wherein the appointment of a 
Fact-Finding Commission, presided over 
by the former Chief Justice, Dr. M., B. 
Niyogi, was challenged by the petitioner 
on the grounds of violation of Articles 
15, 19, 25 and 26 of the Constitution of 
India. Hidayatullah, C€, J, (as he then 
was) delivering the order on behalf of the 
Division Bench, deelined to issue a writ 
of Quo Warranto against the Members of 
the Commission of Enquiry, holding that 
the appointment of a Commission was not 
ultra vires, but the constitutional gua- 
rantees could be disregarded. Therefore, 
the constitution of a Fact-Finding Com- 
mission for enquiring into the activities 
of Christian Missionaries in the Madhya 
Pradesh State was upheld by the Division 
Bench. However, that was a case of a 
Fact-Finding Commission, which did not 
provide for any penalty whatsoever. 
Therefore, the learned counsel for the 
petitioner sought to distinguish the case 
and urged that the Madhya Pradesh 
Dharma Swatantrya Adhiniyam, 1968, 
provides for penalty and different consi- 
derations would be applicable. 


14. We may next advert to the 
case of Tejraj Chhogalel Gandhi v. State 
of Madhya Bharat, AIR 1958 Madh Pra 
115, wherein the petitioner prayed for 
issue of a writ for removal of a Shiv-Ling 
kept by them in a temple situated in Rat- 
lam City. It was contended that the tem- 
ple was a Jain temple, known as Shri 
Shanti Nath Jain temple and also as 
Agariji’s temple. A further direction was 
issued that the petitioners along with 
other members of the Jain community 
should have free access to the temple for 
worshipping the deities installed. therein 
according to the principles of Jain reli- 
gion. In that view the provisions of Arti- 
eles 25 and 26 of the Constitution of India 
eame up for consideration before the Di- 
vision Bench. Referring to the pronounce- 
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ments of their Lordships of the Supreme 
‘Court in the Commissioner, Hindu Religi- 
ous Endowments v. Sri Lakshmindra 
.Thirtha Swamiar, AIR 1954 SC 282 and in 
AIR 1954 SC 388, the Division Bench ob- 
served that. “subject to the restrictions 
which the article imposes, every person 
would have a fundamental right under 
-the Constitution. not merely to entertain 
such religious belief as may be approved 
of by this judgment or conscience but to 
exhibit his belief and ideas in such overt 
acts as’ are enjoined or sanctioned by his 
religion and further to propogate his re- 
ligious views for the edification of others”. 


However, on facts the Division Bench 
found that this was a temple dedicated to 
and for the benefit of the Jain commu- 
nity. In that view the petitions were 
allowed by the Division Bench. In that 
case also the question of providing for a 
penalty did not at all arise for considera- 
tion. 


~ 45. We may usefully advert to the 
pronouncement of their Lordships of the 
Supreme Court in His Holiness Srimad 
Perarulala Ethiraja Ramanuja Jeeyar 
Swami etc, v. The State of Tamil Nadu, 
AIR 1972 SC 1586, wherein his Lordship, 
Palekar, J. delivering the judgment on 
behalf of the Court made the following 
observations : 


'" “This Court in Sardar Syedna Taher 
Saifuddin Saheb v, State of Bombay, AIR 
1962 SC 853 = (1962) Supp 2 SCR 496 
has summarised the position in law as 
follows (pages 531 and 532 of SCR) = (at 
p. 867 of ATR). 


~ The content of Articles 25 and 26 of 
- the Constitution came up for considera- 
tion before this’Court in the Commr., 
- Hindu Religious Endowments, Madras v. 
Sri Lakshmindra Thirtha Swamiar, 1954 
SCR 1005 = AIR 1954 SC 282; Jagannath 
Ramanuj Das v. State of Orissa, 1954 SCR 
1046'= (AIR 1954 SC 400); 1958 SCR 895 
= (AIR 1958 SC 255); Durgah Committee, 
Ajmer v. Syed Hussain Ali, (1962) 1 SCR 
383 = (AIR 1961 SC 1402) and several 
other cases and the main principles 
underlying these provisions have by these 
decisions been placed beyond controversy. 
The first is that the protection of these 
articles is not limited to matters of doc- 
rine or belief they extend also to acts 
done in pursuance of religion and there- 
fore contain a guarantee for rituals and 
observances, ceremonies and: modes of 
worship which are integral parts of reli- 
gion. The second is that what constitutes 
an essential part of a religious or religi- 
ous practice, has to be decided by the 
Courts with reference to the doctrine of 
a particular religion and include practices 
which are regarded by the community as 
@ part of its religion.” 

Ultimately, their Lordships upheld the 


ALR 


validity of the Tamil Nadu Hindu Keligi- 


ous and Charitable Endowments Act, 
1971, on the finding that the Act did not 
violate the provisions of Articles 25 and 
26 of the Constitution of India. - E 


16. Thus, according to the pro- 
nouncement of their Lordships ` of the 
Supreme Court in the cases - mentioned 
above, exercise of the fundamental right 
of religious freedom is subject to public 
order, morality and health. It necessarily 
implies that the word ‘public’ has to be 
read with the other two phrases as well. 
Therefore, the restrictions will- be public 
order, public morality and public health. 
The exercise can be subject to the res- 
trictions provided by sub-clause (1) of 
Article 25 of the Constitution. We have, 
therefore, to determine whether the M. P. 
Dharma Swatantrya Adhiniyam, 1968, 
violates Article 25 (1) of the Constitution 
of India. In this :connection we may ob- 
serve that it is not merely the penal pro- 
visions which ought to be considered in 
exclusion. What is penalised is conver- 
sion by force, fraud or by allurement. 
The other element is that every’ person 
has a right to profess his own religion 
and to act according to it. Any interfer- 
ence with the right of the other person 
by resorting to conversion by force, fraud 
or allurement cannot, in our opinion, be 
said to contravene Article 25 (1) of the 
Constitution of India, as the Article gua- 
rantees religious freedom subject to pub- 
lic order, public morality and public 
health. As such, we do not find that the 
provisions of Sections 3, 4 and 5 of the 
M. P. Dharma Swatantrya Adhiniyam, 
1968, are violative of Article 25 (1) of the 
Constitution of India. On the other hand, 
it guarantees that religious freedom to 
one and all including those who might be 
amenable to conversion by force, fraud 
or allurement. As such, the Act, in our 
opinion, guarantees equality of religious 
freedom to all much less can it be said 
to encroach upon the religious freedom of 
any particular individual. We would, 
therefore, repel the contention of the 
learned counsel for the petitioner on the 
first point by holding that the provisions 
of Sections 3, 4 and 5 of the M. P. Dhar- 
ma Swatantrya Adhiniyam, 1968, are not 
violative of Article 25 (1) of the Consti- 
tution of India. - a z 

17. Coming to the second questio 
regarding legislative competence of the 
State legislature, the learned counsel urg- 
ed that the subject-matter will be cover- 
ed by Entry No. 97 of List I of the. Se- 
venth Schedule, which is as follows: 


“Any other matter not enumerated in 
List II or List III including any tax. not 
mentioned in either of those Lists.”. 


' The suggestion, therefore, is that the mat- 


ter will be covered by the Entry relating 


_ 
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to the residuary power of the Parlia- 
ment. It is strenuously urged that the 
subject-matter will not be covered by 
Entry 1 of List II, ie. the State List, 
which is as follows: 

“Public order (but not including the 
use of naval, military or air forces or any 
other forces of the Union in aid of the 
Civil power).” 

18. It is also suggested that the 
subject-matter will not be covered by 
Entry 1 of List III of the Seventh Sche- 


dule, i.e. the Concurrent List. which is as. 


follows: 


“Criminal Law, including all matters 
inciuded in the Indian Penal Code at the 
commencement of this Constitution but 
excluding offences against laws with res- 
pect to any of the matters specified in 
List I or List II and excluding the use of 
naval, military or air forces or any other 
armed forces of the Union in aid of the 
civil power.” 


It was argued that public 
order will not be disturbed if some per- 
sons are converted in a Church and, 
therefore. the subject-matter of the en- 
actment cannot be said to be covered by 
the phrase ‘public order’ We may ob- 
serve that the legislation is not meant 
with reference to any particular religion. 
But the injunctions provided by the Act 
apply to all religions equally and in addi- 
tion conversion by force, fraud and al- 
lurement also has been made an offence 
punishable under Section 4 of the Act. We 
shall deal with this aspect a little later. 
At this stage we propose to dispose of the 
arsuments relating to public order. 


20. We may advert to the pro- 
nouncement of their Lordships of the 
Supreme Court in Ramesh Thappar v. 
State of Madras, AIR 1950 SC 124 where- 
in their Lordships by drawing a distinc- 
tion between ‘public order’ and ‘public 
safety’, made the following observations 
with reference to Madras Maintenance of 
Public Order Act, 1949: 


“The impugned Act was passed by 
the Provincial Legislature in exercise of 
‘the power conferred upon it by Section 
100. Government of India Act, 1935, read 
with Entry No. 1 of List I of Schedule 
7 to that Act which comprises among 
other matters, ‘Public Order’. Now ‘pub- 
lic order’ is an expression of wide con- 
notation and signifies that state of tran- 
quillity prevailing among the members of 
a political society as a result of the inter- 
nal regulations enforced by the Govern- 
ment which they have instituted. Al- 
though Section 9 (1-A) refers to ‘securing 
the: public safety’ and ‘the maintenance 
of public order’, as distinct purposes, it 
must be taken that ‘public safety’ is used 
as.a part of the wider concept of public 
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order, for, if public safety were intended 
to signify any matter distinct from and 
outside the content . of ‘the expression 
‘public order’, it would not have been 
competent for the Madras Legislature to. 
enact the provision so far as it relates to 
public safety. This indeed was not disput- 
ed on behalf of the respondents. But it 
was urged that the expression ‘public 
order’ in the impugned Act, which is a 
Statute relating to law and order, means 
the security of the Province, and,’ there- 
fore, ‘the security of the State’. within 
the meaning of Art. 19 (2) as ‘the State’ 
has been defined in Article 12 as includ- 
ing among other things, ihe Government 
and the legislature of each of the erst- 
while Provinces. Much reliance was plac- 
ed in support of this view on Rex v. Wor- 
mwood Scrubbs Prison, (1920)2 KB 305= 
(59 LJKB 759) where it was held that the 
phrase ‘for securing the public safety and 
the defence of the realm’ in Section 1, 
Defence of the Realm (Consolidation) Act, 
1914, was not limited to securing tne 
country against a foreign foe but includ- 
ed also protection against internal dis- 
order such as a rebellion: The decision is 
not of much assistance to the respondents 
as the context in which ‘the words ‘pub- 
lic safety’ occurred in that Act showed 
unmistakably that the security of the 
State was the aim in view. Our attention 
has not been drawn to any definition of 
the expression ‘public safety’, nor does it 
appear that the words have acquired any 
technical signification as: “words of art.” 


Ultimately, their Lordships expressed the 
opinion that unless a law restricting 
freedom of speech and expression is di- - 
rected solely against the undermining of 
the security of-the State or the overthrow - 
of it, such law cannot fall within the re- 
servation under clause (2) of Article 19, 
although the restrictions which it seeks 
to impose may have been conceived gene- 
rally in the interests of |public order. It 
follows that Section 9 (1-A) which autho- 
rises imposition of restrictions for the 
wider punpose of securing public safety 
or the maintenance of public order falls 
outside the scope of authorised restric- 
tions under clause (2), and is, therefore, 
void and unconstitutional. 


21. We may note the difference 
between “maintenance of public order’ 
and ‘securing of public safety’ on the one 
hand and “in the interest of public order’. 
That distinction has further been eluci- 
dated by their Lordships of the Supreme 
Court in AIR 1957 SC 620, wherein with 
reference to Article 19 (2) of the Consti- 
tution. which uses phraSes ‘in the inte- 
rests of and not ‘for the maintenance of, 
their Lordships made the following obser“ 
vations: . 
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“After this Court decided the cases of 
Romesh Thappar, AJR 1950 SC 124 and 
Brij Bhushan v. State of Delhi, AIR 1950 
‘$C 129, clause (2) of Article 19 of the 
Constitution was amended. Clause (2), as 
amended, protects a law in so far as sugh 
law imposes reasonable restrictions on the 
exercise of the right conferred by sube 
clause (a) of clause (1) of Article 19 ‘in 
the interest of security of the State, 
friendly relations with foreign States, 
public order. decency or morality or in 
relation to contempt of Court, defamation 
or incitement to an offence’ The question 
for our consideration is whether the im- 
pugned section can be properly said to be 
a law imposing reasonable restrictions on 


the exercise of the fundamental right to 


freedom of speech and expression in the 
interest of public order. It will be noticed 
tha: the language employed in the amend- 
ed clause is ‘in the interests ef’ and net 
'for the maintenance of. As pne of us 
pointed out in'Debi Seren yv. State of 
Bihar, AIR 1954 Pat 254, the expression 
‘in the interest of’ makes the ambit of the 
protection very wide. A law may not 
have been designed to directly maintain 
public order and yet it may have been 
enacted in the interest of publie order. 


It is pointed out that Section 295-A 
has been included in Chapter 15 Penal 
Code which deals with offence relating to 
religion and not in Chapter 8 which deals 
with offences against the public tranquil- 
- lity and from this eircumstance lt 15 
faintly sought to be urged, therefore, that 
offences rela:ing to religion have no bear- 
ing on the maintepance'of public order or 
tranquillity and consequently a law ereat- 
ing an offence relating to religion and im- 
pasing restrietions en the right to freedom 
of speech and expression cannot claim the 
protection of clause (2) of Article 18 A 
reference to Articles 25 and 26 of the 
Coens itution, which guarantee the right 
to freedom of religion, will show that the 
argument is utterly untenable. The right 
to freedom of religion assured py these 
Articles is expressly made subject to pub- 
jic order. morality and health, Therefore, 
it eemmot be predicated that freedom of 
refe'on can haye no bearing whatever en 
the maintenance of public erder or that 
a law creating an offence relating to reli- 
gion cannot under any circumstanres be 
said to have been enacted in the interests 
of pubic order, ‘Those two Articles in 
terms contemplate that restrictions may 
be imposed on the rights guaranteed by 
them in the interests of public order.” 


22, This distinction has further 
been elucidated by their Lordships of the 
Supreme Court in Kanu Biswas v. State 
of West Bengal, AIR 1972 SC 1656, 
wherein their Lordships made the follow- 
ing observations:— 
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"The distinction between the concept 
of public order and that of law and order 
has been adverted to by this Court in a 
number of cases. In the case of Dr. Ram 
Manohar Lohia v. State of Bihar, (1966) 
1 SCR 708 = (AIR 1966 SC 740) Hidaya- 
tullah, J, (as he then was) said that any 
fontravention of law always affected 
order, but before it could be said to affect 
public order, it must affect the commu- 
nity at large. He considered three çon- 
cepts, law and order, public order and the 
security pf the State, and observed that 
to appreciate the scope and extent of each 
one of them, one should imagine 
concentrie circles. The largest of them re- 
presented law and order, next represent- 
ed publie order and the smallest repre- 
sented the security of State. An Act 
might affect law and order, but not pub- 
lic order, just as an act might affect pub- 
lie order but not the security of the State. 
In the subsequent case of Arun Ghose y, 
State of West Bengal, (1970) 3 SCR 288 = 
{AIR 1970 SC 1228) the Court dealt with 
the matter in the following words: ` 


“Public Order is the eyen tempo of 
the life ef the community taking the 
country as a whole or even a specified 
locality. Disturbance of public order is to 
be distinguished from acts directed 
against individuals which do not disturb 
the society to the extent of causing a ge- 
neral disturbance of public tranquillity. 


‘It is the degree of disturbance and its 


effect upon the life of the community in 
a logality which determines whether the 
disturbance amounts only to'a breach of 
law and order. Take for instance, a man 
stabs another. People may be shocked and 
even disturbed, but the life of the esm- 
munity keeps moving at an even tempo, 
however, much one may dislike the agt. 


Take another case pf a town where there 


is communa} tension. A man stabs a mem- 
ber of the ether sommunity. This is an 


act of a very different sort. Its implica- - 
tions are deeper and it affects the 


even 
tempo of life and public order is jeopar- 
dized because the repercussions of the 
act embrace large sections of the commu- 
nity and jncite them {to -make further 
breaches of the law and order and te sub- 
vert the public order. An act by itself is 
not determinant of its own gravity. In its 
quality it may not differ from another 


‘but in its potentiality it may ‘be very dif- 


ferent. 


The question whether a man has 
only committed a breach of law ang order 
or has acted in a manner likely te cause 
a disturbanee of the publie order, accord- 
ing to the dictum laid down in the above 
case, is a question of degree and the ex- 
tent of the reach of the act upon that so- 
ciety. Public order is what the French 
call ‘order publique’ and is something 


three: 
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more than ordinary nidintenance of. law 
and order. The test to be addpted in de= 
tefmining whether an act affects law and 
order of public order, as laid down in the 
fbove casg, is: Does it lead to disturbancé 
of the current life of the conimunity: s0 
ās to a disturbance of the public ordér or 
does it affeét méréely añ individual leaving 
the tranquillity of the sóciety undis- 
turbed?” 


23. Their Lordships relied on the 
pronéuncémént of his Lordship, Hidaya- 
tullah, J. (as he then was) in AIR 1966 SC 
140. In that case their Lordships made 
thé following observations: 


“These observations determine the 
meaning of the words ‘public order’ in 
contradistinction to expressions. such as 
‘public safety’, ‘security of the State’, 
They were made in different contexts. 
ie first three cases dealt with the mean- 
ing in the legislative Lists as to which, it 
is settled, wé must givé as large a mean- 
ing as possible. In the last casé the mean- 
ing of ‘public order’ was given in relation 
to the necessity for amending the Cénsti- 
tution as a result of the pronouncements 
of this Court. The context in which thé 
words were used was different, the occa- 
sion was different and the object in sight 
was different, 


We have heré a casé of détention 
under Rule 30 of the Défence of India 
tiles which permits apprehension and 
detention of a person likely to act in 
manneér prejudicial to the maintenance of 
public order. It follows that if such a per- 
son is not detainéd publié disorder is the 
anorehended result. Disorder is no doubt 
prevented by thé mairitenance of law and 
order also but disorder is a broad spéc- 
trum which includes at onè end small dis- 
turbances and at the other the mést seri- 
Ous and cataclysmic happenings. Doés the 
éx»ression ‘public order’ také in every 
ind of disordérs ör only some of them? 
The diiswer to this serves to. distingulsh 
‘public order’ from ‘law and order’ þe- 
€ause the latter undoubtedly takes in all 
6f them, Public order if .disturbad, must 
léad to public disorder, Every 
the peace doés not lead to public diş- 


ordér, When two Pate ame quarrel and 


fight, there is disorder, but not ptiblic dis- 
order. They can be dealt with undef the 
powérs to maintain law and ordér, but 
Cannot be detained on the ground that 
they were disturbing public ordér. Sup- 
pose that the two fighters were ôf rival 
communities and oné of them tried to 
faise communal passions. The problem is 
&till one of law and order, bút it raises 
the apprehension of publie disorder. 
Othér examples Gan bè imagined. The 
contravention of law always affects order 
but beforé it can be said to affect public 


r 
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order, it must affect the community or 
the publie at largé..A meére disturbance 
of law and ordér leading to disorder is 
thus rot- necessarily stifficient for action 
under the Defence of India-Act, but dis= 
turbances which subvert ithe public order 
are, A Distfict Magistrate ig @ntitlad to 
take action under Rule 30 (1) (b) to pre- 
vent subversion of public ordér, but not 
in aid of maintenance of law and order 
under ordinary circumstances, 

‘It will thus appear that just as ‘pub- 
lic ordér’ in the rulings!of this Court 
Carr cited) was àid to comprehend 
disorders of less gřavity than those 
affecting ‘security of State’, ‘law and 
order’ also comprehends ‘disorders of less 
gravity than those affecting ‘public order’. 
One has to imagine three concéntiic cir- 
eles. Law and order represents the larg- 
est citéle within which is the next circle 
represénting public order and the small- 
est circle répresents sectirity of State. It 
ig then časy to see that an act may affect 
law and order but not publie order just 
as an act may affect publie order but not 
eee of the State. By using the ex- 
po ion ‘maintenance of law and order’ 
he District Macistrate was widening his 
own feld of action and! was adding a 
clatise to the Defence of India Rules.” 


24. This aspect again came up for 
consideration before their Lordships of 
the Supreme Court in Amiya Kumar Kar- 
makar v. State of West Bengal, AIR 1972 
SC 2959, wherein their Lordships made 
the following obsérvations : 


"As to the proper connotation and the 
scope of the concept ofublic order, as 
distinguished from the concepts of aw 
and order and security of State, the Act 


furnishes no dictionary. But these three 


concepts have by now been matters of 
discussion in several judgments of this 
Court wherein a clear differentiation of 
one from the other hasbeen elucidated. 
Such differentiation -was illustrated in 
some casés by means of! three imaginary 
concentri¢ circlés, the narrowest of them 
being that relating to the security of the 
State, the next being that pertaining to 
public order, and the third, the largest, 
being that per torlaw and _order, 
See (1966). 1 SCR 709 = (AIR 1966 SC 
740). In other cases, the differentiation 
was sought to be made on the basis of the 
degrée of disorder affecting, in one case 
the cOmmunity at large; and in other, 
specific individuals, and: only in a.secon- 
dary gense public order, in other words, 
between crimes against specific individu- 
als and crimeés against the public, Such a 
distinction appears at first sight attractive 
by reason of the simplicity of its test, but 
oñ a closér exarnination lof it, it fails to 
éover cases which are marginal and some- 


times overlapping: As pointed out 


i; 
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- (1970) 3 SCR 288 = (AIR 1970 SC 1228) 
the true distinction between the areas. of 
law and order and publie order Hes not 
merely in the nature or quality of the 
act, but in the degrée and extent of its 
reach upon society, Acts similar in na- 
ture, but committed in different contexts, 
and circumstances, might cause different 
reactions. In one case it might affect spe- 
cific individuals only, and, therefore, 
touches the problem of law and order 
only, while in another it might affect 
public order, The act by itself, therefore, 
is not determinant of its own gravity. In 
its quality it may not differ from other 
similar acts, but in its potentiality, that 
is, in its impact on society, it may be very 
different. On the basis of such a distinc- 
tion. an attack on an educational institu- 
tion, in the course. of which its registers 
and other papers were destroyed by acts 
of arson, was held to fall within the area 
of public order, although it was aimed at 
an individual entity. See Nagendra Nath 
Mondal v. State of West Bengal, (1972) 1 
SCC 498 = (AIR 1972 SC 665). The crite- 
rion thus being the potentiality of the act 
in question or the degree of its impact 
on members of the community in the 
locality in which the act in question is 
committed, examination of ground No. 2 
from that angle would appear to be more 
appropriate.” 


25. . As such, it is clear that the 
phrase ‘public order’ ought not to be con- 
fused with ‘law and order’ or ‘public 
safety’. These three concepts are altoge- 
ther different and they convey a different 
connotation and as the phrase ‘public 
order’ conveys a wider connotation, as 
laid down by their Lordships of the Sup- 
reme Court in the different cases men- 
tioned above. we are of the opinion that 
the subject-matter of the Madhya Pra- 
desh Dharma Swatantrya Adhiniyam, 
1968, falls within the scope of Entry No. 
1 of List TI of the Seventh Schedule re- 
lating to the. State List regarding public 
order. We would reject the contention of 
the learned counsel for the petitioner on 
- that point. In this connection, the learn- 
ed counsel laid stress on the view taken 
by the Division Bench of the Orissa High 
Court in Mrs. Yulitha Hyde v. State of 
Orissa. ATR. 1973 Ori 116 with reference 
to the Orissa Freedom of Religion Act, 
1968, particularly with reference to Art- 
cle 25 (1) of the Constitution of India as 
also the legislative competence of the 
- Orissa Legislature to enact such a legisla- 
tion. The case is on all fours with the 
present one and, therefore, it is necessary 
to discuss this case in details 


` 28. The petitioner in that case 
challenged the vires of the- Orissa Free- 
dom of Religion Act, 1968, mainly on two 
grounds: {1} that the provisions of Seca 


A. IR. 


tions 2, 3 and 4 of the Act were beyond 
the legislative competence of the Orissa 
State Legislature, as the subject-matter 
was not covered by Entry No. 1 of List H 
or Entry No. I of List ITI of the Seventh 
Schedule, But, in fact, it was covered by 
Entry No. 97 of List I of the Seventh 
Schedule; (2) the other ground. was that 
prohibition against conversion by induce- 
ment offended Article 25 (1) of the Con- 
stitution and as such, the provision was 
void. We may, therefore, examine the 
reasoning of their Lordships of Orissa 
High Court. The learned Judges consti- 
tuting the Division Bench observed that 
although the phrases ‘force’ and ‘fraud’ 
were well-understood phrases as defined 
by the Indian Penal Code, the phrase 
‘inducement’ was vague. The- Division 
Bench negatived the petitioner’s conten- 
tion with reference to Article 25 (1) of 
the Constitution and held that the res- 
triction was covered by the limitation 
subject to which the right was guaranteed 
under Article 25 (1) of the Constitution. 
Regarding the phrase ‘inducement’, their 
Lordships held that the definition is cap- 
able of covering some of the methods of 
proselytizing and though the concept of 
inducement can be a matter referable to 
‘morality’, the wide definition is indeed 
open to reasonable objection on the 
ground that it surpasses the field of mora~ 
lity. As regards the legislative compet- 
ence of the Orissa State Legislature to 
enact the impugned statute, the learned 
Judges were of the opinion that the sub- 
ject-matter of the Act could not be said 
to be covered by Entry No. 1 of List H 
or Entry No. 1 of List IJI of the Seventh 
Schedule, But, in fact it would be cover- 
ed by Entry No. 97 of List I of the Se- 
venth Schedule and as such, the Parlia- 
ment alone had the power to legislate on 
such subject-matter. The Division Bench 
also referred to the pronouncement of 
their Lordships of the Supreme Court in 
AIR 1950 SC 124; Superintendent, Cen- 
tral Prison v. Ram Manohar Lohia, AIR 
1960 SC 633: AIR 1966 SC 740 and Push- 
kar Mukherjee v. State of West Bengal, 
ATR 1970 SC 852 all cases relating to 
‘public order’. As the learned Judges 
were of the opinion that these were cases 
with reference to the use of the word 
‘public order’ occurring in Article 19 (2) 
of the Constitution, the same connotation 
could not be imported into the legislative 
list, particularly Item No. 1 of List IT of 
the Seventh Schedule. According to the 
learned Judges, the Orissa Act essentially 
dealt with the subject-matter of ‘religion’ 
and its provisions did mot relate to ‘public 
order’, Ultimately, the learned Judges 
concluded as follows: 


“(1) Article 25 (1) guarantees propagas 
tion of religion and conversion is 
-a part of the Christian religion. : 


Si 
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(2} Prohibition of conversion by ‘force’ 
or by ‘fraud’ as defined by the Act 
would be covered by the limitation 
subject to which the right is gua- 
ranteed under Article 25 (1). 

(3) The definition of the term ‘induce- 
ment’ is vague and many prosely-~ 

- tizing activities may be covered by 
the definition and the restriction in 
Article 25 (1) cannot be said to 
cover the wide definition. 

(4) The State Legislature has no power 

~ to enact the impugned. legislation 
which in pith and substance is a 
law relating to religion. Entry No. 
1 of either List II or List HI . does 
not authorise the impugned legis- 
lation. 

(5) Entry 97 of List I applies.” 

For that reason the Division Bench allow- 
ed the writ petition and declared the 
Orissa Act invalid on the ground of legis- 
lative competence and particularly. the 
provision relating to prohibition of con- 
version by inducement, 


27. With due respect to the learn- 
ed Judges of the Orissa High Court, we 
are unable to concur with the reasoning 


of that Division Bench for the reasons- 


already mentioned by us above, particu- 
larly with reference to the several cases 
and the pronouncement of their Lord- 
ships of the. Supreme Court made in 
those cases. We would, therefore, differ 
from the Division Bench of the Orissa 
High Court and would hold that the sub- 
ject-matter of the M. P. Dharma Swatan- 
trya Adhiniyam, 1968, is covered by 
Entry No. 1 of List II of the Seventh 
Schedule and as such, the Madhya Pra- 
desh Legislature was competent to enact 
that piece of legislation, Further, we 
would hold that Sections 3, 4 and 5 of 
- the M. P. Dharma Swatantrya Adhini- 
yam, 1968, do not violate Article 25 (1) of 
the Constitution of India. But, on the 
other hand, they establish the equality 
of religious freedom for all citizens by 
prohibiting conversion by objectionable 
activities such as conversion by force, 
fraud and by allurement. In our opinion, 
the provision relating to conversion by 
allurement cannot be challenged either on 
the ground of legislative competence or 
on the ground of violation of Article 25 
(1) of the Constitution. 


28. Lastly, a faint attempt was 
made by the learned counsel for the peti- 
tioner challenging the provisions of Sec- 
tion 5 of the M. P. Dharma Swatantrya 
Adhinivam. 1968. on the ground of testi- 
monial compulsion as being violative of 
Article 20 (3) of the Constitution of India, 
we have already reproduced the provi- 
sions of Section 5 of the Act above as also 
Form A, in which intimation regarding 
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conversion from one religious faith to 
another is required to be given to the 
District Magistrate. In this connection we 
might advert to the pronouncement of 


their Lordships of the Supreme Court in 


R. K. Dalmia v. The Delhi Administration 
AIR 1962 SC 1821, wherein their Lord- 
ships made the following observations : 


“We also hold that it is not inadmis- 
sible in view of clause (3) of Article 20 
of the Constitution. It was not made by 
Dalmia at a time when he was accused of 
an offence, as is necessary for the appli- 
cation of that clause, in view of the deci- 
sion of this Court in State of Bombay v. 
Kathi Kalu Oghad, AIR 1961 SC 1808, 
where the contention that the statement 
need not be made by the accused person 
at a time when he fulfilled that character 
was not accepted. ia was not in 
duress at the time he made that state- 
ment and therefore was not compelled to 
make it. It was said in the aforesaid case 
at p. 1816: i 


'“Compulsion”, in the context, must 

mean what in law is called ‘duress’,...... 
The compulsion in this sense is a physi- 
cal objective act and not the state of 
mind of the person making the statement, 
except where the mind has been so condi- 
tioned by some extraneous process as to 
render the making of the statement in- 
voluntary and therefore, extorted,’ 
The various circumstances preceding the 
making of the statement, Exhibit P-10 
by Dalmia.have all been considered and 
they fall far short of proving that Dal- 
mia’s mind had been so conditioned by 
some extraneous process as to render the 
making of this statement involuntary and 
therefore extorted.” 


29. We may further observe that 
what Section 5 of the M. P. Dharma Swa- 
tantrya  Adhiniyam, 1968, provides 
for is merely giving of intimation to the 
District Magistrate about a conversion. 
The person intimating is not required to 
make a confession of any offence whether 
conversion is on account of fraud, force 
or allurement. Had Form A prescribed 
those particulars, there might have been 
some substance in that contention of the 
learned counsel for the petitioner. What 
Section 5 of the Act and Form A provide 
for is mere intimation of the fact of con- 
version and nothing more. As such, we 
are clearly of the opinion that the said 


provisions cannot be said to be violative 


of Article 20 (3) of the Constitution of 
India. That contention has to be rejected 
outright in view of the pronouncement 
of their Lordships of the Supreme Court, 
particularly with reference to Sections 24 
to'27 of the Indian Evidence Act. 


30. As a result of the discussion 
aforesaid, we feel that there is no case 
made out for issuance of any writ or 
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order in favour of the petitioner, It is 
true that this case involved some qués- 
tions of Constitutional law, which needed 
their adjudication by the High Court and 
as such, the trial Magistrate and the 
Additional Sessions Judge were bound to 
refer this case to the High Court as re- 
quired by Section 432 of the Code of Cri- 
minal Procedure, In the absence of such 
a reference it'is open to this Court to 
entertain revision under Section 439, Cri- 
minal Procedure Code, It was for that 
purpose that we had admitted Criminal 
Revision No. 159 of 1971 and also the 
present writ petition filed under Articles 
226 and 227 of the Constitution of India. 
But on merits we have negatived all the 


contentions raised on behalf of the peti- 


tioner and in that view the writ petition 
and the criminal revision are both liable 
to be dismissed. They both are accord- 
ingly dismissed. However, under the cir- 
cumstances, we make no ‘direction as to 
costs. The ‘outstanding amount of the 
security deposit shall be refunded to the 
petitioner. 

Both Petition and Revision dismissed, 
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) Hindu Marriage Act (1955), S. 10 

(1) ae — Petition for judicial séparation 
on ground that wife was suffering from 
syphilis — No proof that wife was suffer- 
ing from the disease for a period of three 
years before the petition — Relief, held, 
could not be granted. 


In the instant case it was proved that 
the wife was suffering from syphilis on 
the date of marriage; that the disease was 
of a recent origin; that it was curable: 
that it was not proved that the wife at 
the time of the marriage knew that she 
was suffering from syphilis; and that it 
was also not proved that the disease was 
present for a period of three years before 
the date of the: presentation of the peti- 
tion. 

Held that on the finding that. the 
husband had failed to prove that the wife 
was suffering from syphilis for a périod 


of three years before the presentation of 
the petition, the husband’s relief for judi- 


cial separation under Section 10 (1) (d) 
was -rightly rejected. (Para 16) 


*(From decree of Kumari Prabha Sharm 


5th Addl. Dist. J., 
Suit No. 5-A of 1973, D/- 


ES/ES/B517/75/CWM 


Jabalpur, in Civi 
18-12-1973.) 


Madhusudan v. Chandrika 


not-be pérmissible for the Court to 


A.I R: 


(B) Hindu Marriage -Act (1955), S. 12 
(1) (c) — Consent e Rea ” M 


of -— Word is not used in the sense as de—-. 


finéd in the Contract Act (1872) — Con- 
cealment of fact by wife from husband 
that she was suffering from venereal di- 
sease — Held did not amount to “fraud”. 


The word “fraud” in matrimonial 
law has a téchnical meaning. It does not 
include casés of misrepresentation or ac- 
tive concealmént even of material facts 
inducing consent of à party. Fraud, in the 
context of annulment of marriage means 
such fraud which procures the appear- 
ance without the reality of- consent, i.e. 
where there is no real consent at all. The 
word “fraud” in Section 12 (1) (c) of the 
Hindu Marriage Act must be understood 
in the same Sense. ` (Para 20) 


Even assuming that the wife knew 
that she was suffering from venereal dis- 
ease, which fact she concealed from thé 
husband, this cannot be held to be fraud 
within the meaning of Section 12 (1) (c) 
making the marriage voidable and en- 
titling the husband to e a decree for 
annulment of marriage 1964 Punj 
tt (1969) 73 Cal WN Tt: “AIR 1079 Bom 

132 and AIR 1974 dh Pra 52, Réel, om 
AIR 1921 Cal 459 and AIR. 1991 Cal 464, 
Distinguished. (Para 50) 


The word “fraud” has not been defin- 
ed in the Hindu Marriage Act. It Ha 
corporate in the Act the definition of 
fraud contained in Section 17 of the Con- 
tract Act, for these Acts are not in pari 
materia, {Para 17) 


' Fraud in the context of matrimonial 
law in India has been construed in the 
same sénse in which it was understood in 
England, If Parllament wanted to make 
a departure in the concept of fraud, so 
far as. Hindu marriages arè concerned, it 
T have said so specifically. The Spe- 

zane e Act, which was passed only 
E months before the Hindu Marriage 
Act, while dealing with fraud. as a 
ground for annulment of marriage, speċi- 
fically referréd to fraud as defined in the 
Contract Act, There is no such réferénce 
made in the Hindu Marriage Act. That 
shows that the Parliament intended to 
use the word “fratid” in Section 12 (1) (¢) 
in the sense in which it had normally 
been understood in undér thé 
matrimonial law, (Para 23) 
Cases Referred: Chronological Paras 
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AIR 1933 All 122 = ILR 55 All 185 19 
AIR 1921 Cal 459 = 24 Cal WN 914 22 
AIR 1921 Cal 464 = 25 Cal WN 706 . 22 
(1897) P 263 = 66 LJP 154 19 

Y. S, Dharmadhikari, for Appellant; 
K. N, Agrawal, for Respondent, © . 

SINGH, J.:~ This is a husband’s 
appeal under Section 28 of the Hindu 
Marriage Act, 1955, against a decree pass- 
ed by the Fifth Additional District Judge, 
Jabalpur, on 18th December, 1973, dis- 
missing his petition for - annulment of 
marriage under Section 12'(1) (e) and, in 
the alternative, for judicial separation 
under Section 10 (1) (d) of the Act. 

2. The parties were married at 
Raipur on 6th December 1972, After mar- 
riage the wife came to Jabalpur on 7th 
December, 1972, where the hushand re- 
sides. At the time. of marriage the hus- 
band was aged 24 years and the wife 21 
years. Both of them are graduates and 


come from respectable Gujarati families. 


The parties had marital intercourse from 
8th to 10th December, 1972. The husband, 
it seems, noticed some ulcer near the pri- 
vate parts of the wife. He gat her exa- 
mined by Dr. (Miss) Swami (P.W, 1) who 
advised blood test, The husband then 
took the wife to Dr. .Raja Indurkhya 
(P.W. 2) for pathalogical examination of 
the blood. The blood test was positive 
for syphilis. On further examination Dr. 
Swami diagnosed that the wife was suf- 
fering from syphilis and preseribed treat- 
ment. On 17th January, 1973 the hushand 
applied under Section 12 (1) (ec) of the 
Act for annulment of marriage, The wife 
was again examined at the instance of the 
husband by Dr. (Mrs.) Urmila Jamdar 
(P.W, 3) on 2lst January, 1973, who 
found that the ulcer was in the process 
of healing. She also confirmed the diag- 
nosis of syphilis. In the meantime, the 
parents of the wife were informed. They 
came te Jabalpur and the wife left with 
them for Raipur on 23rd January, 1978. 
3. In his petition the husband 
alleged that the wife at the time of mar- 


riage was suffering from syphilis for: 


more than three years and that this. fact 
was deliberately concealed by the wife 
and her father and the husband’s consent 
to the marriage was obtained by fraud 


‘within the meaning of Section 12 (1) fc) 


of the Act. It was also alleged that as the 
wife was suffering from venereal disease 
in a communicable ferm fer a period of 
more than three years, the husband was 
entitled ta dissolution of -marriage under 
Section 13 (1) (v). The case under Sec- 
tion 13 (1) (v) of the Act was later given 
up, At the fag end of the trial, the hus- 
hand ‘amended the petition for incorpo- 
rating a relief for fudicial 
under Section 10 (1) (d} ef the Act. Thus, 


finally the hushand’s petition . remained’ 
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separation. 
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primarily a petition for annulment of 
marriage by a decree of nullity under 
Section 12 (1) (c) and, in the alternative, 
for obtaining judicial separation under 
Section 10:(1) (d). > 


4, The wife in her written state- 
ment denied that she was suffering or 
that she had ever suffered from syph‘lis. 
The wife pleaded that she had- actually 
no sexual intercourse before the marri- 
age, It was also pleaded that the hushand 
and his relations had a quarrel with the 
wife’s parents at the time of ‘marriage 
and that it was with great reluctance 
that the husband and his parents took 
the wife to Jabalpur. It was further 
pleaded that the wife was ill-treated in 
the husband’s place and that later on 
Some interested persons secretly made 
false and defamatory allegations against 
A ac which prejudiced the hus- 


a The learned Additional District. 
Judge, after a careful analysis of the 
evidence produced by the parties, came 
te the conclusion that the wife was suf- 
fering from venereal disease (syphilis) 
contracted prior to the marriage and that 
the consent of the husband was obtained 
by concealing this fact. She has, how- 
ever, held that this did not amount te 
fraud within Section 12 (1) (c) of the Act 
and could not be a ground for avoiding 
the marriage. It wag also held that the 
husband failed ta prove that the vene- 
real disease was of a communicable form 
or that the wife had been suffering fram 
the disease for not less than three years 
immediately preceding the presentation 
of the petition. On these findings the hus- 
band’s nrayers for annulment of marri- 
age and for judicial separation were dis- 
allowed and the petition was dismissed, 

6. The first question that arises in 
this. appeal is whether the finding of the 
trial Court that the wife was suffering 
trom venereal disease of syphilis-at the 
ime of marriage is correct. The wife was 
first examined by Dr. (Miss) .Swaml 
(P.W. I) on 11th December, 1972. At that 
time the wife complained of temperature 
and cold. Dr. Swami made a general exa- 
mination and prescribed medicines. for 
sore throat. On 12th December the hus- 
band. and wife again came to Dr. Swami. 
The husband complained that the wife 
was having an ulcer on her private parts. 
On examination of the wife, Dr. Swami 
faund an ulcer on the left labia majora. 
She first thought that this might be a 
local ulcer, but. she advised for blood 
examination. -She prescribed” penicillin 
injections. The blood. examination was 
done on 12th December by Dr, Raja In- 
durkhya (P.W. 2}, who practices as 
Radiologist and Pathologist. On examina- 
tion of the bload, he found that K. T. 
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(Kahn’s test) was positive and V. D. R, L. 
(venereal disease: research laboratory 
test) was highly positive. His report is 
Ex. P-2. V. D. R. L. test has stood: the 
test of time. and is the national serologi- 
cal test for syphilis in this country; (Text 
Book of Medicine (1973 Edition) edited 
by Rustom Jal Vakil and published by 
Association of Physicians of India, p. 119). 
On 13th December, 1972 the couple again 
went to Dr. Swami. On local examination 
she found that there were-15 to 16 papu- 
lses on the perneum mostly on the upper 
part of the medial side of the left thigh. 
After giving injections of penicillin for 
six days, she found that the papulaes 
showed signs, of healing while the origi- 
nal ulcer remaining as it was. Dr. 
Swami’s opinion was that from the local 
examination, as confirmed by the blood 
report, she was satisfied that .the wife 
was suffering from syphilis. She advised 
the couple to consult a V. D. Specialist. 
The case-sheet written by Dr. Swami is 
Ex. P-l. The petition was presented by 
the husband on 17th January, 1973. The 
wife was then still living with the hus- 
band. The wife may have not known that 
a petition for annulling the marriage was 
presented by the husband. The husband 
got the wife examined by Dr. (Mrs.) 
Urmila Jamdar (P.W. 3) on 21st January, 
1973. Dr. Jamdar runs a maternity home. 
On examination of the wife she found an 
ulcer in healing stage on left labia 
majora. She also found small several 
roundish scars on vulva (both sides). The 
blood report was shown to her. From the 
physical examination of the patient and 
blood report, she concluded that the wife 
was suffering from venereal disease (sy- 
philis). The husband in his evidence stat- 
ed that the wife was also examined by 
a doctor in the military hospital. That 
doctor was not produced. The wife in her 
cross-examination admitted that Dr. 
Swami had examined her and had pres- 
cribed penicillin injections. She also ad- 
mitted that she was examined by Dr. 
Jamdar. She further admitted that her 
blood test was taken and the injections 
were started after blood test. The evi- 
dence of these doctors has been believed 
by the trial Court and we do not find any 
sufficient reason to disbelieve them. The 
evidence of Dr. Swami is that the ulcer 
was not less than six months old. The 
opinion of Dr. Indurkhya is that the dis- 
ease must have been of long duration, 
more than four months old. According to 
Dr. Jamdar, the disease was one and 
half months to three months old. We 
have already stated that the presence of 
the ulcer was first noticed by Dr. Swami 
on 12th December, 1972. The marriage 
took place on 6th: December. From the 
evidence of the doctors, which we be- 
lieve, it is reasonably certain that the 
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wife was suffering from syphilis'at th 
time of the marriage. n oe 

T: The wife in her defence exa- 
mined Dr. M. M. Dubey (C. W. 4), Dr. 
C. B. Subbarao (C. W. 1) and Dr. (Mrs.) 
Shukla (C. W. 2). These doctors belong to 
Raipur. Dr. Dubey examined the blood 
for V. D. R. L, on 29th January, 1973. His 
report of examination is Ex. D-4. The 


result was negative. Dr. Subbarao exa- - 


mined the wife on 8th March; 1973. She 
did not find any kind of venereal disease 
of any stage, Dr. (Mrs.) Shukla also exa- 
mined the wife on 8th March, 1973. She 
also found no symptoms of any venereal 
disease, Vaginal smear of the wife was 
examined by Dr. Ramesh Chatwani 
(C. W. 3) on 28th April, 1973. This also 
showed negative result. The wife, as ad- 
mitted by her, was given penicillin treat- 
ment, As a result of this treatment the 
disease very likely was cured or at least 
its symptoms disappeared. It is for this 
Teason that the medical examination re- 
ports of the wife at Raipur were nega- 
tive. Dr. (Mrs.) Shukla (C. W. 2) admit- 
ted in her cross-examination that there 
are cases where although the disease is 
still present, the blood report is negative 
when the treatment taken by the patient 
is incomplete, The evidence of the doctors 
produced by the wife is thus reconcilable 
with the evidence of the doctors produc- 
ed by the husband. 


8. During arguments it was sug- 
gested by the learned counsel appearing 
for the wife that the husband should 
have got himself examined to show that 
the wife did not contract the disease from 
him. No such suggestion was made at any 
stage of the trial. However, we find that 
the husband got his blood examined on 
29th January, 1973 by Dr. Raja Indur- 
khya (P. W. 2) for K T. and V. D. R. L. 
tests and both yielded negative results. 
This report is also marked as Ex. P-2. 
The incubation period for syphilis is ten 
to ninety days: (statement of Dr. Mrs. 
Shukla, C. W. 2). The presence of the 
symptoms of the disease in the wife was 
noticed on 12th December) 1972. The 
marriage was performed on 6th Decem- 
ber and the first marital intercourse took 
place on 8th December. It is, therefore, 
clear that the wife did not contract the 
venereal disease from the husband, -- 


9. |The next question of fact which 
has been argued by the learned Advo- 
cate-General, who appeared for the hus- 
band, is that the disease with which the 
wife was suffering is incurable. Dr. 
Swami (P. W. 1) has stated that syphilis 
is a curable disease, but if a woman has 
once suffered from syphilis, she is likely 
to become sterile and if at all she con- 
ceives she may have repeated abortions. 
She has further stated that. if .such a 
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its registration. We may also note that in 
"K. J. Nathan v. Maruthi Rao, AIR 1965 


SC 430 it has been held that the registration 
of a document takes effect by reason of Sec- 
tion 47.of the Registration Act from the date 
of execution. It is true that between the 
date of execution of Ex. B-1.and the date of 
registration thereof, Ex. A-1 came into exis- 
tence. Actually no money was advanced 
under Ex. A-1. The plaintiff started advanc- 
ing money only on 28-9-1964. By that time, 


Ex. B-1 had been registered. We have little © 


hesitation in disagreeing with the finding of 
the learned Subordinate Judge and holding 
that Ex. B-1 takes priority over Ex. A-1 and 
must be treated as an earlier mortgage sub- 
ject to which alone Ex. A-1 can be enforced. 


6. Point 2: The next point that arises 
for determination is whether there has been 
a merger of the equity of redemption pur- 
chased by the tenth .defendant in Court- 
auction with Ex. B-1, the mortgage obtained 
by him. The Court-acution purchase was 
made on 15-2-1967 under Ex. B-2. On that 
date there were two subsisting encumbrances. 
One was Ex. B-i, the registered mortgage 
which the tenth defendant had obtained on 
7-5-1963 and the other was. Ex. A-1, the re- 
gistered security bond which the plaintiff had 
obtained on 12-7-1963. There was thus an 
intervening charge which was subsequent to 
the mortgage in favour of the Court-auc- 
tion purchaser. 


7, Under Section 101 of the Transfer 
of Property Act, as it was: before the amend- 
ment of 1929, where the owner of a charge 
er other incumbrance on immovable property 
is or becomes absolutely entitled to that pro- 
perty, the charge or incumbrance shall be 
extinguished, unless he declares, by express 
words or necessary implication, that it shall 
continue to subsist, or such continuance would 
be for his benefit. Interpreting the legal posi- 
tion a3 it was before the amendment a Divi- 
sion Bench of this Court ruled in Rama Aiyar 
v. Bagavathimuthu, AIR 1936 Mad 473 that 
where. a prior mortgagee purchases the pro- 
perty of the mortgagor as against the puisne 
mortgagee, his claim is covered by Sec. 101 
of the Act and he will still be catitled to keep 
his prior mortgagee’s interest apart from the 
mortgagor’s equity of redemption vested in 
bim, and the subsequent mortgagee shall not 
be entitled to sell such property without re- 
deeming the prior mortgage or otherwise than 
subject thereto. This was the position before 
the amendment. But after the amendment 
the interest of a person like the tenth defend- 
ant is statutorily protected and the existence 
of an intervening mortgage or charge ipso 
facto prevents merger. This would be.so by 
force of the amended section and regardless 
of any declaration contemplated by the un- 
amended section, Section 101 as amended 
prescribes that any mortgagee of immovable 
property may purchase the rights in the pro- 
perty of the mortgagor without thereby caus- 
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ing the mortgage to he merged az between 
himself and any subsequent mortgagee of the 
same party and no such subsequent mortgagee 
or charge-holder shall be éntitled to foreclose 
or sell such property without redeeming the 
prior mortgage or charge or -otherwise than 
subject - thereto. l 

8. In Mulla’s Transfer of Property 
Act — Sixth Edition page 632, the learned 
author says as follows :— 

“The rule of intention is a technical rule, 
for it js presumed in cases of benefit when 
there is no actual intention and it is an arti- 
ficial rule applied even in cases where the 
party is not even aware of the benefit. The 
Legislature has therefore discarded it and 
adopted the simple rule that the existence of 
a subsequent incumbrance prevents merger. 
In theory this is correct, for there can only 


‘be merger when the ownership and the charge 


meet: and in such a case it is to the advan- 
tage of the owner that the charge should 
merge, for that simplifies title. But this 
union cannot occur if any interest of a third 
person intervenes and if there is any outstand- 


. Ing interest, for then there can be no union 


of the charge and absolute ownership. Thus 
there is no merger if a leasehold interest is 
outsianding when the- mortgagee purchases 
the aquity of redemption.” 

8. What intervenes in this case is not 
even a mere leasehold interest, but a charge 


in favour of the plaintiff and under the statute, 


there can be no merger in the circumstances. 
We therefore disagree with the Court below 
and hold that there has been no merger. 


10. In the result we allow the appeal 
and confirm the decree in favour of the plain- 
tiff with the modification that it shall be sub- 
ject to the earlier mortgage Ex. B-1 in favour 
of the tenth defendant. The plaintiff will pay - 
the appellant the costs. 

AL At this stage learned counsel for 
the appellant says that whereas Ex. A-1 was 
executed by defendants 1 to 3 for: themselves 
and as guardians of minor defendants 4 to 9, 
Ex. B-1 has been executed only by dofend- 
ants 1 and 2 and that it may be open to 
the defendants who did not join in the execu- 
tion of Ex. B-1 to attack the binding character 
of the mortgage covered by Ex. B-1. This is 
a question we leave open for consideration in 
appropriate separate proceedings. 

Ordered accordingly. 
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Munlammal, Appellant v. G. Mohan and 
others, Respondents. 
Appeal Against Order No. 300 of 1972, 
D/- 26-4-1974.* 


~ #(Agaimst order of Motor Accidents Claims 
Tribunal, Madras, in O. P. No. 703 of 
1969). l 
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(A) Motor Vehicles Act £1439), S. 118-B 
— Accident dee to latent defect resulting in 
failure of brakes — Owner cannot escape 
liability by merely invoking tke suddenness 
of the brake failure. 


Where the case of the driver was that he 
had lost control of the lorry because of the 
sudden failure of the brakes and it was due 
to a latent defect, the owner of the vehicle 
cannot escape liability unless he adduces evi- 
dence to show that he had taken reasonable 
care-in maintainimg the vehicle in good con- 
dition and having it inspected periodically for 
defects and in spite of that the latent defect 
was not discoverable. (AIR 1975 “Mad 157, 
‘Followed; 1970 ACJ (PC) 325, Distinguished). 

3 (Para 2) 


(B) Motor Vehicles Act (1939), S. 110-B 
— Quantum of compensation — Deceased 
(age 40 years) drawmg monthly salary of 
its. 100/- ac a packer in a firm — Compensa- 
tion fixed at Rs. 8,660/-. (Para 4) 
Cases Referred : Chronological Paras 


AIR 1975 Mad 157 = 87 Mad LW 249 3 
1970 ACJ 325 = 1970 All ER 266 (PC) 3 


S. Venkataraman, R. Krishnaswami and 
P. R. Selvaraj, for AppeHant; A. Devanaliam, 
foc Respondents. 


JUDGMENT :— This is an appeal by 
the claimant against the order of the Motor 
Accidents Claims Tribunal, Madras, dismis- 
_ sing her petition under Section 110-A of the 
Motor Vehicles Act, claiming a compensation 
of Rs. 15,000 for the death of her husband, 
Munuswami iin a lorry accident. The acci- 
dent took place at about 10.30 a.m. on 3-11- 
69, at the junction between Wall Tax Road and 
Basin Water Works Street. The deceased was 
pulling a hand cart laden with medicines in 
a northerly directién along the Wall Tax Road 
(which is a north south road), and was turn- 
ing in an easterly direction towards the Basin 
Water Works Street, when a lorry bearing 
MDU 5802 belonging to the third respond- 
ent and insvred with the second respondent 
came at great speed in a southerly direction, 
knocked against the hand cart, ran over 
Munuswami killing him on the spot, proceeded 
to a distance of about 40 ft., then knocked 
against another cart and stopped short after 
travelling a further distance of 20 feet. Ex. 
P.3 is the rough sketch of accident prepared 
by P. W. 5, the investigating Police Officer 
and it shows that the Wall Tax Road is 50 ft 
' broad at the scene of accident and the acci- 
dent itself took place about 20 ft. to the west 
of the eastern edge of the road. The lorry 
was loaded with 98 bags of rice. Judging 
from the distance it travelled after the double 
collision, there can be little doubt that it was 
driven at an excessive speed. According to 
the lorry driver, who has been examined as 
R. W. 1, there were a number of korries 
parked on either side of the road. Having 
regard to these admitted facts as well as to 
the circumstances that the lorry was crossing 
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a junction between the Wall Tax Road and 
the Basin Water Works Street, one would 
expect the driver of the lorry to have come 
to a considerable lower speed. According to 
the lorry driver, he saw the hand cart of 


Munuswami turning into Basin Water Works . 


Street at a distance of 30 ft and thereupon he 
swerved his lorry to the left and applied the 
foot brakes but that foot brakes did not 
act because of a rupture of the brake cylinder. 
The evidence of R. W. 2, the Motor Vehicles 
Inspector, who inspected the lorry a few hours 
after the accident, is that the foot brake 
had completely failed due to the failure of 
the rear right side wheel cylinder. Having 
regard to the evidence of R. W. 1 and R. W. 2, 
the Tribunal came to conclusion that the 
accident was an inevitable one and that it 
was due to an unforeseeable defect in the 
wheel cylinder. Upon this finding, the Tri- 
bunal held that the accident was not due to 
rashness or negligence on the part of the lorry 
driver and that consequently, the claimant was 
not entitled to any compensation. 


2. Learned counsel for the appellant 
has advanced the legitimate criticism that the 
Tribunal has accepted a plea which was not 
put forward by the respondents in their coun- 


ter. Though the first respondent, who is the 


driver of thé lorry, came into the witness box 
to speak to the inevitable character of the 
accident, he did not choose to file a counter 
to the petition of the appellant. -As for the 
counter filed by the second respondent, the 
insurer, the only plea taken therein was that 
the accident was the result of negligence on 
the part cf the hand ‘cart puller and not the 
result of any rashness or negligence of the 
lorry driver. Be it noted that in this counter, 
the plea of inevitable accident was not so 
much as hinted at. As for the third respond- 
ent who could speak with authority upon the 
condition of his vehicle, he did not file even 
an independent counter. He merely adopted 
that of the insurance’company. It was only 
during the enquiry and that too during 
er Rid pater E E of the last witness 
of the appellant that the theo br 

failure was suggested. No doubt. gi Wet 
and 2 followed P, W., 5 to the witness box 
and spoké to the latent defect of the vehi- 
cle. Having regard to the evidence of 


the Motor Vehicles Inspector R. W. 2. the. 


theory that the driver had lost control of 
spray ata of the sudden failure 
oft brakes cannot be ruled out. Th - 
ther question arises whether i iy a 
invoking the suddenness of the brake 
failure the owner of the vehicle can be 
said to have discharged the burden that 
the law throws upon his shoulders. Where 
the facts established show that the pro- 
per and natural inference arising there- 
from is that the injurv complained of was 
caused by the lorry driver’s negligence 
or when the doctrine of res ipsa loquitur 
applies and a presumption of fault is 
raised against the driver of the lorry and 
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vicariously against the master, the latter. 
if they are to succeed in their defence, 
must overcome the inference or the pre- 
sumption by contrary evidence. The bur- 
den on them will be to show how the: act 
complained of could have reasonably hap- 
pened without negligence on their part. 
If there was sudden brake failure and if 
it Wags due to a latent defect. which was 
not ordinarily visible on external inspec- 
tion, hag the driver or his master shown 
that he had been properly maintaining and 
inspecting the internal parts of the lorry 
periodically? One would expect the 


lorry owner to have examined some au-. 


tomobile engineer who had previously 
inspected the internal parts of the lorry 
or the engineer who had replaced the 
internal parts if they had been found to 
be worn out. The evidence of the Motor 
Vehicles Inspector in this case is that the 


failure of the wheel cvlinder might be 


due to the part being worn out. The evi- 
dence of R. W. I, the driver is that the 
lorry ig of Fargo make of 1950 model, The 
accident took place in November 1969. 
that is to say, nearly 19 vears after it had 
been manufactured. What did the owner 
of the lorry do during these 19 years? 
Did he pet the internal brake. cylinder ins- 
pected or replaced at any. time bv any 
engineer? Did he ever have the lorry 
serviced and kept in good repair? These 
are questidns which remained unanswered 
by the evidence adduced on the side of 
the respondents—questions which it is the 
duty of the respondents to answer to the 
satisfaction of the Court. The lorry is a 
huge vehicle which has been plying for 
hire for a long time and the owners of the 
lorry owe a duty to the society to keep 
such dangerous vehicles in good condition. 
At any rate, unless. in a case like this. the 
owner adduces evidence to show that he 
has taken reasonable care in maintaining 
the vehicle in good condition and having 
it inspected periodically for defects, he 
cannot escape liability. 


3. A Division Bench of this Court 
in Lakshmiammal y. State of Tamil Nadu, 
87 Mad LW 249 = (Reported in ATR 1975 
Mad 157) has held that where it is alleg- 
ed that there had been a latent defect 
which the driver of the bus could not 
know, and the accident was caused as a 
result of such latent defect resulting in 
the failure of the brake. the respondent 
can get over liability. onlv if he further 
showy that the latent defect was not dis- 
coverable in spite of reasonable care. I 
feel bound by this ruling, which. if I may 
say So with respect, lays down the correct 
legal position. Learned counsel for the 
insurance company,. Mr.. Devanathan. 
would however. bring to. my notice the 


ruling of the Privy Council in Tan Chey | 


Choo v. Chong Kew Moi, 1970 ACJ (PC) 
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325, in support of the proposition that nei- 
ther the owner nor his driver could be 
held liable in case of a mechanical break- 
down due to a latent defect. But that 
Was a case where there was evidence 
given by the driver of the taxi that the 
car was inspected at periodical intervals’ 
and that there had been no failure to take 
proper steps to maintain the car. In fact, 
the trial Judge in that case held that “the 
respondent has done all that she could be 
expected to do.” This finding of the trial 
Judge was accepted by the Privy Council 
end it is on the basig of that acceptance 
that they exonerated the driver and the 
owner of the vehicle of any negligence. 
But in this case there is not a tittle of evi- 
dence as to whether the owner of the 
vehicle periodically had the lorry exa- 
mined and rectified and kept in good re- 
pair, I would, therefore, hold that the 
respondents have failed to discharge the 
burden which undoubtedly lies upon them. 
It would then follow that they cannot be 
exonerated of the liability to compensate 
the appellant for the death of her 
husband, 

4. The next question arises. what 
is the quantum of compensation to be 
awarded. The Tribunal has given a find- 
ing in this behalf and fixed the compen- 
sation at Rs. 10,400. The deceased Munus- 
sami was 40 vears old at the time of ac- 
cident. He was a packer in a firm of 
Chemists and Druggists drawing a salary 
of Rs. 100 per month. He had no child- 
ren and his only dependent was his wife. 
who is the claimant. There was a prospect 
of his living for another 20 years, The 
Tribunal was right to hold that he would 
have spent at least Rs. 50 every month 
upon his wife. The value of the depen- 
dency would then come to Rs. 800 per 
annum. Taking into account the relevant 
factors, the compensation may be fixed at 
Rs. 8,000. The amount will carry inte- 
rest at 6 per cent. per annum from the 
date of the claim i e.. 26-11-1969 upto 
the date of deposit. f l 

5. The appeal is allowed with 
costs. Time for payment two months. 

Appeal allowed. 


Me 





AIR 1975 MADRAS 227 
7 FULL BENCH 
VEERASWAMI se. NATARAJAN AND 
_ SETHURAMAN. JJ. 


Chandrasekaran, Appellant v. Kunju 
Vanniar and others,. Respondents. 


Letters Patent Appeal No.-10 of 1972. 


D/- 31-10-1974.* . - 


*(Reference made by Kailasam.and Maha- 
-rajan, JJ.. D/- 23-8-1974). | 
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(A) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), Ss. 2 (aa). 3, 
6-A — Redemption of usufructuary mort- 
gage — Whether tenant under mortgagee 
can claim protection against mortgagor. 
ILR (1961) Mad 452 and (1959) 1 Mad LJ 
25, Overruled, 


The effect of the inclusive definition 
of cultivating tenants in S. 2 (aa) is that it 
brings about a statutory tenancy for pur- 
poses of protection. To bring about that 
result. the precedents are that there 
should have been in the origin. a tenancy 
‘agreement, express or implied, and under 


that. agreement, to which the person is a 


party. he should carry on personal culti- 
vation on the land. If these premises are 
granted, though the agreement of tenancy. 
express or implied, has terminated but 
the person mentioned in the. first part of 
the definition: continues in possession of 
the land, he will be a cultivating tenant. 
The first part of the definition does not 
- specify as between whom and whom the 
tenancy agreement mentioned ‘is contem- 
plated, The lease may have been grant- 
ed by the owner or a usufructuary mort- 
gagee or even a lessee of the land. But 
the person who carries on personal culti- 
vation of the land should derive his right 
under a tenancy agreement, express or 
implied, with a person entitled to enter 
into it who may be any one of those per- 
sons just now mentioned. The inclusive 
definition does not visualise that. after 
the determination of tenancy if the per- 
son as defined. in the first part of the de- 
finition continues in possession of the land, 
he would not be a cultivating tenant un- 
less there is a contractual relationship. ex- 
press or implied. with his landlord. A 
‘landlord is defined not in terms of a per- 
son who let out the land but ag a person 
entitled to evict the cultivating tenant. 
Even though the usufructuarv mortgage 
on the strength of which the mortgagee 
let out to the tenant has been redeemed, 
since the tenancy originated in an agree- 
ment and since because of the: redemption 
such an agreement came to an end but the 


tenant continued to be in possession. he- 


will squarely be within the inclusive de- 
finition of the term ‘cultivating tenant’. 
There is no question of the usufructuary 
mortgagee conferring upon the tenant a 
higher title than what he is possessed of. 
What happens for purposes of the inclu- 
sive definition is that the statute inter- 
venes at the determination of the tenancy 
agreement and enjoins that if the contrac- 


part of the 
tenant’ continues in possession of the land, 
he would be entitled to protection as a 


cultivating tenant. ILR 1961 Mad 452: 
1959-1 Mad LJ 25, Overruled, (Paras 3. 4) 
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ALR. 


If the suit is one simpliciter for re~ 
covery of possession and mesne profita 
and not for eviction on anv other grounds 
available to the landlord under the Tamil 
Nadu Cultivating Tenants Protection Act, 
there ig no point in forwarding the plaint 
to the Revenue Divisional Officer func- 
tioning under the Act, (Para 8) 


Cases Referred: Chronological Paras 


AIR 1972 SC 837 = (1972) 1 SCA 527 7 
AIR 1966 SC 1721 = (1966) 3 SCR 676 


1, 6 
TLR (1961) Mad 452 = (1961) 1 Mad LJ 
217 2,4 


(1959) 1 Mad LJ 25 = 1959 Mad WN 30 4 


R. Vijayan and A. Venkatachalam, for 
Appellant; Advocate General and T. R. 
Rajagopalan, for Respondents; M. S. Ven- 
katarama Iyer. Amicus Curiae, 

VEERASWAMI, C. J.:-—— The Letters 
Patent Appeal is ‘posted before a Full 
Bench, because Kailasam, J. and Maha- 
jan, J., differed on the question whether 
the tenants under.a usufructuary mortga- 
gee are entitled. after redemption of the 
usufructuary mortgage, to claim :protec- 
tion under the Tamil Nadu Cultivating 
Tenants Protection Act, 1955, as against 
the mortgagor, .The usufructuary mort- 
Page was created on 2-3-1924. Respon- 
dents 1 and 2 were inducted into the land 
by the usufructuary mortgagee in 1957 as 
tenants. On 19-6-1964, the mortgage was 
redeemed. The mortgagor-owner brought 


the. suit for possession and mesne profits. - 


The first two Courts agreed in decreeing 
the suit, But in second appeal Ramanu- 
jam, J.. reversed the decree relying on 
Prabhu v. Ramdeo, AIR 1966 SC 1721, 
and dismissed the suit. But he granted 
leave, In the Letters Patent Appeal Kaila- 
sam, J. took the view that the respon- 
dents were not entitled to the statutory 
protection. while Maharaian. J.. took the 
opposite view. 


2. The Tamil Nadu Cultivating 
Tenants Protection Act, 1955. was enacted 
for the protection from eviction of culti- 
vating tenants in certain areas in the State 
of Madras. It provided for statutory pro- 
tection, eviction on certain grounds, right 
of tenant to restoration of possession in 
certain events and right of landlord to 
resume for personal cultivation. ‘Culti- 
vating tenant’ is defined by S. 2{aa) in 
relation to any land as a person who car- 
ries on personal cultivation on such land 
under a tenancy agreement. express or 
implied. The definition also includes “any 
such person as is referred to in sub- 
clause (1) who continues in possession of 


the land after the determination of the 


tenancy agreement”. By Act IX of 1969. 
an amendment was introduced bringing 


within the scope of definition of ‘cultivat- - 


ing tenant’ a sub-tenant as. well. This 


lA 
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*, 
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was done in view of. certain earlier deci- 
sions of this Court. as for instance Gana- 
pati v. Ayyakannu, ILR (1961) Mad 452. 
A landlord is defined by the section in re- 
lation to a holding ct part thereof as a 
person entitled to evict the ealtivatnn 
tenant from such holding or part. ‘Hold- 
ing’ under Section 2 (a) means a parcel or 
parcels of land held by a cultivating 
tenant, ‘Land’ as defined means land used 
for the purvose of agriculture or horticul- 
ture and it includes certain things with 
which we are not concerned in this. case. 
A person is said to carry on personal 
cultivation on a land when he contributes 
nis own physical labour or that of the 
members of his family in the cultivation 
of the land, The term ‘cultivating tenant’ 
wouid extend also to his heirs but not to 
2 mcre intermediary or his heirs. - 

fhe proiection of a cultivating tenant is 
atlorded by means of Section 3 which is— 


"(D Subject to the next succeeding 
sub-sectien, no cultivating tenant shall be 
evicted trom his holding or any part 
thereof, by or at the instance of the land- 
lord, whether in execution of a decree or 
order of a Court or otherwise.” 


Clauseg (aaj te (d) in sub-section (2) of 
the section deal with the grounds for evic- 
tion, Clause {aa} is not apposite in this 
case, Clause (b) makes negligence, which 


ig destructive of or injurious to the land. 


Or any crop thereon, a fround for evic- 
tion, If the cultivating tenant has alto- 
gether ceased to cultivate the land, that 
will also furnish a basis for eviction. 
Clause (c) would enable a landlord to 
to evict a cultivating tenant. if he has 
used the land for any purpose not being 
agricultural or horticultural purpose. The 
next clause (d) deals with another ground 
for evictien, namely. wilful denial of the 
title of the landlord to the land, These 
are the relevant provisions in the light of 
which we have to answer the ausstion set 
out ‘at the outset, 


3. it ig noteworthy that the first 
part of the definition of ‘cultivating 
tenant’ envisages a tenancy agreement, 
express of implied. The agreement is 
sine aqua 20n tə bring about a tenancy. 
But, in order to make the tenant a culti- 
vating tenant, a *urther requisite is that 
he should carry on personal cultivation as 

efined. which we have adverted to. When 
such a tenancy agreement comes to an 
end by whatever means, then the statu- 
tory tenancy begins by virtue of the in- 
clusive definition of the term ‘cultivating 
tenant’, Determination of a tenancy ogres- 
ment nêcessarily means that the contrac- 
tual relationship of landlord and tenant 
is brought to en end and, notwi ding. 
only by reaso- of the fact that the culti- 
vating tenant as defined in the first part 
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of the definition ceniinves in possession 
of the land, he is enabied te continue tc 
hava the status ef a cultivatme tenant. 
In cther words, the effett af tha inelusive| 
definition is that it rings about a statu-; 
tory tenancy for purposes of protection. 
To bring about that result. the precedents 
are that there should have been in the 
origin a tenancy agreement, express or 
implied, and under that agreement, to 
which tha person is a party. ha should 
carry on personal cultivation on the land. 
If these premises are granted, though the 
agreement pf tenarcv..express or implied. 
has terminated but the person mentioned 
in the first part of he definition continues 
in possession of the lend, he will be e 
cultivating tenant. The first part of the 
definition does not specify as between 
whom and whom the tenancy agreement 
mentioned is contemplated. The lease 
may have been granted. by the owner or 
a usufructuary morifagee or even a lex 
see of the land, But te persen who car- 
ries gn personal culfigation of the land, 
should derive his right under a tenancy 
agreement, express or implied, with 2 
person entitled to enter into it who may 
be any ne of those persons we have iust 
now mentioned as instances. To attract 
the inclusive definition, the two requisites 
are cetermination of a tenancy agreement 
and the person, who was within the jirst 
part of the definition continues in pos- 
session of the lard, If those requisites 
are satisfied, the pereon continuing in 
possession of the fand will be a cultival- 
ing tenant, The imciusive definitios does 
not visualise that, after the determination 
of tenancy if the person as defined in the 
first part of the definition continues ip 
possession of the land, he would not x a 
cultivating tenent unless there ig a con-|_ 
traciual relationship, express or implied 
with his landlord. We say so because 5 
landlord, as noticed supra, is defined not 
in terms of a person who let out the 
Jand but as a person entitled to evict thy 
cultivating tenant, No eontractusl rela- 
tionship ig necessary or ig implied for pur- 
poses of the definition. The greunds of 
eviction, which we enumerated above. 
should he wnderstocd and related to 3 
landlord as defined and not in terms of a 
landlord as contemplated by the ae ae 
of Property Act. Under the latter Act. 

landlord isaplies a ial 
relationship and there should be a lande 
lord as well as a tenant and. as between 
them, the basis of relationship shenlId be 
the tenancy agreement. But that “will be 
So only in respect of the first part of tha 
definition of ‘cultivating tenant. When 
we take the inclusive definition, it deals 
with a case of a Situation arising after de- 
termination of tenancy, so that the con- 
tractual relationship need not exist as the 
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basis for entitling the landlord either to 
collect rent or evict, Reading the defini- 
tions of ‘cultivating tenant’? and ‘landlord’ 
it ig further clear that, in order to be a 
cultivating tenant for an extended period. 
the lessor need not necessarily have the 
capacity or'right to confer it. AÑ that is 
essential for the inclusive definition to 
apply is that in the erigin of the tenancy 
' it should have resulted from a tenancy 
agreement express or raplied. and, for 
purposes of inclusive definition. it does 
roct matter whether the original lessor is 
in the nicture er not. The test to find out 
whether a person is a landlord is not that 
whether there ig 2 direct agreement be- 
ween him and the tenant, but whether 
the person who claims to be the landlord 
is entitled te evict on the grounds men- 
tioncd im the Act. it is in the light of 
this pocttion. in our cpinion. we have {o 
aporeciate the scope and effect of sub-sec- 
tion (1) of Section 3. When it speaks of 
"at the instance of hig landlord’, it means 
at the instance of tha person cnititled to 
evict the tenant. The word ‘his’ does nct 

ake any difference, for the person en- 
titled to evict him will be his landlord at 
any given time. The same meaning to 
the ‘luandlerd’ has io be given in clauses 
(b), (c) and (d) as well af sub-section o 
of Section 3.. 


4, On the construction we have 
thus piaced, it wii} be ebvious that. even 
though the usutructuary mortgage on the 


strength of which the mortgagee let out 


ta the tenant has Bee, redeemed, since the 
tenancy originated in an agreement and 
since %eCauge of ihe redemption such an 
agreement cams te an end but the tenant 
continued to be im possession, he -will 
jsauarely be within the inclusive defini- 
tion of the term ‘cultivating tenant’, On 
that view. the reasoning in ILR (1961) 
Mad 452, does uot appear to us to be cor- 
ect, “There is no question of the nsufruc- 
tuary mortgagee conferring upon the 
tenant a higher title than what he is pos- 
pessed of. What happens for purposes of 
the inclusive definition is that no higher 






A reftrence was made 
in that case to the observations of Bala- 

a Ayvar. J.. in Ramaswami Naidu 
yv. Marudaiveera Moopan, 1959-1 Mad LJ 
25. Both ILR (1961) Mad 452 and 1959-1 
Mad LJ 25 deal with cases of sub-lessees. 
They were all of the view that sub-les- 


gees were not within the inclusive de- 
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finitieo, The rec:oning 


A. ER. 


Ayyar, J. which Jagadisan, J. and Kaila- 
A d. R in ILR (1961) Mad 452. 
Ey 


"A ia ae agreement means an 
agreement creating a tenancy and when 
we speak of a ‘tenancy we normally 
understand that there is on the one side 
a landlord and, on the other side, a tenant 
Or lessee, In relation to sub-lessee we 
de net usually use the term tenancy agree- 
ment, instead we gpeak of the assignees 
of a lease, it will also be appreciated 
that if the contention of Mr. Krishna- 
swami Tver were right, it would be pos- 
sible for a lessee to create rights larger 
than he himself hag and normally a con- 
Struction which produce such a result 
should not be accepted......... the expres- 
sion ‘heirs. Ilegal representatives and as- 
signees’ is a very familiar ane. When. 
therefore. the Legislature said that the 
‘heirs of such person’ shall be deemed to 
be tenant but did not, at the same time, 
include ‘his legal representatives or as- 
signees’ ip that category the inference 
must be that it did not want te confer 
the benefit of the Act on the legal repre- 


sentatives or assignees of the original les- . 


see Otherwise, {t will be hard to explain 
the emission of the words ‘legal repre- 
sentatives and assign 


So far as the first part of the learned 
Judge's reasoning is concerned. we are in 
agreement because a tenancy necessarily 
implies a landlord on the one hand and a 
tenant on the other. But equally to a 
sub-lessee the protection is traced to the 
statute. If the sub-lessee continues in 
possession but the tenancy agreement 
originally entered into had not terminat- 
ed, then the inclusive definition mav not 
apply and, therefore. the sub-lessee mav 
not be entitled to protection. If, on the 
other hand, by the time, the sub-—lessee 
claims sae Aan under the Act the ten- 
ancy agreement with his lessor had tèrmi- 
nated, then it will be a different matter to 
which the inclusive definition will have 
application, Also. the observation of the 


learned Judge that the lessor cannot confer. 


a higher title than he himself possessed 
misses the fact, if we mav say so with 
respect, that the conferment of protection 
is not by any person under a contract but 
by force of the statutory provision. The 
principle that no man can confer upon 
another a-title or right higher than what 
he himself possessed, wilt. therefore. have 
no validity in the application of the in- 
clusive definition of ‘cultivating tenant’. 


3. For the appol ut T wus con- 
tended that, when by Amending Act IX ef 
1968 only a sub-tenant wags wrought 
v:'thin the vertex of the inelusfve defini- 
ten of ‘cultivating tenant’. if did not do 


of Balakrishna - 


S 


“1975 
60 in respect of a tenant or usufructuary 


mortgagee, But on principle, as we conal-' 


der, the position of a usufructuary mort- 
gagee is not different from that of a lessee 
who sub-lets, because in either case the 
tenancy results from a valid agreement 
and after ts termination the: tenant con- 
tinuing in possession become. entitled ‘to 
the statutory protection. 


6. In AIR 1966 SC 1721. which was 
~- concerned with Rajasthan Tenancy Act, 
especially Sections 15, 161, 5 (43) and 
5 (44), it was held that the versons in- 
ducted into the agricultural land as 
tenants by the usufructuary mortgagee 
and who had become entitled to rights of 
Khatedar tenants by virtue of S. 15 could 
not be ejected by the mortgagor on 
ground that mortgage of the land had 
been redeemed, Rights of tenants in- 
ducted by mortgagee in possession under 
the provisions of the Transfer of Property 
Act mav conceivably be improved by sta- 
tutory provisions which mav meanwhile 
come into operation, Ramanuiam., J.. in 
the. second appeal. has placed reliance on 
this decision for his view. But we would 
prefer to rest our view on the construc- 
tion that we have been inclined to make 
on the statutory provisions themselyes in 
the Tamil Nadu Cultivating Tenants Pro- 
tection Act, 1955. 


7. Counsel for the p-~vellant re- 
ferred to Sachalmal Perasram v. Ratan- 
bai, AIR 1972 SC 637, which we do not 
think in anv way affects the view that we 
have taken ag to the effect of the related 
statutory provisions in the Act. The 
Letters Patent Appeal fails and it is dis- 
missed, No costs. 


8, Maharajan. J.. in his opinion. 
has saggested that the mətter will have 
to go back to the Revenue Divisional 
Officer. But the suit out of which the 
appeal arises was one- simpliciter for re- 
cevery of possession and mesne profits and 
not for eviction on any other grounds 
available to the vlaintiff under the Tamil 
Nadu Cultivating Tenants Protection Act. 
There is. therefore, no point in forward- 
ing the plaint to the Revenue Divisional 
Officer functioning under the Act. If the 
plaintiff wants to evict the defendants. he 
can always. do so on grounds open to 
him in appropriate proceedings. 


Appeal dismissed. 
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FULL. BENCH 
K. VEERASWAMI, C. J. NATARAJAN 
AND SETHURAMAN. JJ. 
Arumugha Gounder, Appellant v. ` 


Ardhanari Mudaiiar and others, Respon- 
dents, l 


Letters Patent Appeal No. 40 of 1671 
and S. A. 1482 of 1965- Civil Hevn. Petm. 
No. 2516 of 1966: C.M.E. Nos. 16319 to 
re of 1972 and 13684 of 1966. D/- 4-11- 


(A) Tamil Nadu Cultivating Tenants 
Protection Act (25 of 1955), Ss. 2 (a} and 
(c), 3 — Protection under the Act — Can- 
not be extended to tenant of Receiver. 
(Civil P, C. (1908), O. 40. R. 3). 


A tenant let into possession of lard 
and incidenta] immovable property bv a 
receiver appointed by Court pending a 
suit would not be entitled to protectisn 
under the Act. (1964) 1 Mad LJ 368; AIR - 
1958 SC 725, Rel. on: AIR 1917 Mad 746 
(2) and (1956) 1 Mad LJ 34. Distinguished. 

{Fara 8) 


The act of the Receiver in letting out 
the land in the suit is an act of the Court 
itself and it is done on behalf of the Court. 

whole purpose of the Court taking 
possession throuch the Receiver appoint- 
ed bv it is to rretect the property for the 
benefit of tha ultimate successful party. 
As that is the essence and purpose of ap- 
pointment of a Receiver it will be diffi- 
cult to agree that by a literal application 
of the Tamil Nadu Cultivating Tenants 
Protection Act. it could be put beyond the 
reach of the Court to vive relief to the 

successful party entitled to possession. 
(Para 6) 


Not only actus curiae nominem gra- 
vahit (an act of the Court shall prejudice 
no man) but also the doctrine of the rro- 
perty being in custedia legis coupled with 
public pelicy in rendition of proper tus- 
tice and conservance of power therefor 
would be valid and effective reasons for 
the view that the intention of the Act is 
not to extend the preteciion to the tenant 
of the Receiver and thug defeat justice 
eventually. Actus legis nomini est damno- 
sus, that is te say an act in law shall pre- 
judice no man. ie another aspect of public 
policy. The view derives also strength 
from the fact that an act of the Receiver 
done on behalf c& the Court is done ten- 
dente lite and anyone who gets possession 
through such act can only de so subiect - 
to the directions end orders of Court. 

' (Para © 


*(Apainst judgment and. decree of V. 
Ramaswami, J. in $. A. No, 1600 of 
. 1967. D/- 16-4-1971). 


CS/CS/A968/75/CWM 
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Casez Referred: Chronoiogica] Paras 


AIR 1975 Mad 227 = 88 Mad LW 216 7 
(1964) 1 Mad LJ 368 = 76 Mad LW 567 2 
AIR 1858 SC 725 = 1959 SCR 333 5 
(1958) 1 Mad LJ 34 = ILR (1956) Mad 830 


2 
ASH 1917 Mad 748 (2) = 30 Mad LJ a 


- §. Sethuratnam, for Appellant: K. 
Sarvabhauman, for Respondent in L. P. A. 
4 of 1971; S. Balasubramaniam. for Ap- 
pellants in S. A. No. 1482 of 1965: C.M. 
P. Nos. 10519 and 10528 of 1972 in S. A. 
No, 1482 of 1965 and for Petitioners in 
C. R. P. No. 2516 of 1966. in C. M. P. Nos. 
13684 of 1966, 10321 and 10522 of 1972: K. 
Raman, for Respondents Nos. 4 to 8 in 
5. A. No, 1482 of 1985 and C. M. P. Nos. 
10519 and 10526 of 1972 and for Respon- 
dents 3 to 7 in C. M. P. No. 2516 of 1966 
and C. M@. P. Nos. 10521 and 10522 of 1972 


and Ñ, &ivamani, for Respondent No. 3 in. 


S. A. Ns. 1482 of 1965 and C. M. P. Nos. 
10519 and 10520 of 1972. 


ViEERASWAMI, C. J.:— This refer- 
ence raises an interesting question as to 
‘whether « tenant Iet into possession of 
land and incidental immovable property 
_by a Receiver appointed by Court pend- 
ing a suit would be entitled to protection 
under the Tamil Nadu Cultivating Tenants 
Protection Act. The suit was brought by 
the tenant for an injunction, out of which 
fhe second appeal arises. The lease in 
his favour was in 1957 and it was to enure 
after renew2l every year upto November 
¥5. 1961. In thst vear, the Receiver was 
discharged, but fhe tenant continued to 
hold over and cultivate the land. When 
the true owner seugnt possession, the 
plaintiff brought the suit for a preventi- 
tive injunction from disturbance. His 
ground was that he having been let into 
yossession by the Receiver as a tenant, 
after expiry of the term of the lease he 
' continued to be in possession and eulti- 
vated the land, and that as such he would 
be a cultivating tenant by operation of 
law and entitled to protection from dis- 
Possession under the Act; 


2. For the appellant strong reli- 
ance was placed on Serang Abdul Khadir 
v. Rajagopala Pandarayar, (1956) 1 Mad 
LJ 34 which was concerned with a tenant 
under the Tanjore Pannaival Protection 
Act, The Jands in that case belonged fo 
a Devasthanam, A Receiver was appoint- 
eJ by Court under O. XL. R. 1 of the 
Code ef Civil Procedure who granted a 
lease in favour of two persons for a cer- 
tain period. The Devasthanam took pos- 
session af the lands on fhe expiry of the 
lease granted by the Receiver and culti- 
vated the land itself. Respondents 1 to 8 
before the Court were sub-lessees from 
the eriginat Iessees. Fer the year 1952-53. 
the Devasthanam, leased out the’ lands to 
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the appellant there. The question before 
the Court was who was entitled to the 
benefits of the Act, Whether it was the 
appellant or respondents 1 to 8. Those 
respondents Aled an application under 
Section 6 (2) of the Tanjore Pannaival 


Protection Act successfully and possession - 


was restored to them. An appeal arising 
out of it failed, and, thereafter. a petition 
under Art. 226 of the Constitution came 
betore Rajagopalan, J. The prayer there 
Wes for a right to have the order of the 
Revenue Divisional Officer quashed on the 
ground that the respondents would not 


be entitled to the. rights conferred by the- 


provisions of Section 6 (2) of the Act. The 
appellant in the appeal denied that the 
respondents would be entitled to any such 
right because of two reasons. One was 
that they were sub-lessees under a lease 
from a Receiver, and a Receiver could not 
be deemed to be a "land owner” within 
the meaning of the definition of that term 
In Section 2 *g)' of the Act. The other 
reason was that respondents 1 fo 8 were 
not ` “cultivating tenants” - within the 
meaning of the term in Section 2 (g) be- 


Cause they were not in possession under. 


a tenancy agreement with the land owner. 


4) 


to wit, the Devasthanam, and their only . 


agreement, was with the lessees. Raja- 
wzopalan. J. overruled those objections. The 
Same two grounds were reiterated before 
the then learned Chief Justice and Pan- 
chapakesa Aiyer, J., but not without suc- 
cess. They were of opinion that a Re- 
c€lver virtually represented the real 
Owner of the property in his possession, 
and that he would. therefore, be the owner 
for the time being of-the property and 
would fall within the definition of “land 
owner” in Section 2(g) of the Tanjore 
Pannaiya] Protection Act. 1952.. They re- 
ferred. to the definition of the words “cul- 
tivating tenant” in Section 2(d) of the 
Act and to the fact that a tenancy agree- 
ment, express or implied. did not indicate 
that such agreement must be with the 
land owner as defined in Section 2 (g) as 
persons who contributed their own physi- 
cal labour or that of the members of their 
family in the cultivation of land belong- 
ing to another and who were so cultivat- 
ing under a tenancy agreement, that is to 
say, not as trespassers or as owners, would 
be within the definition of the term 
“cultivating tenant”. Ramaswamy Goun- 
der v. Kalliappa Gounder. (1964) I Mad 
LJ 368 decided by Ramachandra Iyer. C. J.. 
was directly under the Madras Cultivat- 
ing Tenants Protection Act. That was a 
case of a lease of agricultural land for 
one year from property guardian of a 
minor under the directions of Court. The 


F 


E 
K 


Iearned Chief Justice was of opinion that — 


the Tessee was not entitled to protection 
under the Act. Fle distinguished (1956) 1 


1975 


Mad LJ 34 = (ILR (1956) Med 830) on 
the ground that the Bench. decision re- 
lated to the Tanjore Pannaiyal Protection 
Act which had a different scheme from 
that of the Madras Cultivating Tenants 
Protection Act. He pointed out that a 
lessee from a Receiver who was autho- 
rised: to lease the property for a limited 
period during the pendency of certain 
proceedings or from a guardian during the 
period of his guardianship subject to the 
directions of the Court, could not obtain 
‘the benefits of the Cultivating Tenants 
Protection Act, unless the Court by ap- 
propriate directions conferred by its 
order such benefit at the time of granting 
the lease. It was further held that the 
lessee would have no right to continue in 
possession of the- land beyond the period 
of the lease. 


3. If literal application of the 
Tamil Nadu Cultivating Tenants Protec- 
tion Act is made, it may prima facie ap- 
pear that a tenant let into possession by a 
Receiver would be entitled to statutory 
protection under the Act. A cultivating 
tenant in relation to any land has been 
defined to mean a person who carries on 
personal cultivation on such land under 
a tenancy agreement, express, or implied. 
A “landlord” in -relation to a holding or 
part thereof is defined to mean a person 
entitled to evict the cultivating tenant 
from such holding or part. A tenant let 
into possession by a Recelver appointed 
by Court literally appears to satisfy the 
definition of “cultivating tenant’ and the 
Receiver, the definition of “Landlord” 
because the former carried on personal 
cultivation under a. tenancy agreement 
with the Receiver and the latter being 
entitled to evict the cultivating tenant on 
grounds open to him he would be a land- 
lord within the meaning of the Act. After 
termination of the tenancy agreement, ex- 
press or implied, the inclusive part of the 
definition of “cultivating tenant’ would 
take in as a tenant any person who con- 
_ tinues tb be in possession of the land after 

determination of the tenancy agreement. 
After discharge of the Receiver in 1961, 
the tenant having held over and continued 
to cultivate the land, he wouid appear to 
fall also within the inclusive part of the 
definition. It is. therefore, possible, on 


the basis of the Hteral application of the > 


provisions of the Act to the facts. to hold 
that the tenant of the Receiver is a culti- 
vating tenant within the meaning of the 
inclusive definition of the term and en- 
titled fo statutory protection. 


4, But on a deeper consideration 
of the matter, we are of opinion that such 
literal extension of the provisions of the 
Act to the case of a tenant let into pos- 
session by a Receiver would not only be 
opposed to public policy but also be unjust 
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so far as the litigants in the litigation are 
concerned. Take for instance the case of 
a plaintiff who claims to recover posses- 
sion on the. basis of title vested in him and 
the suit being resisted by a denial of the 
claim and the- defendant also being in 
Possession who, pending the litigation 
having been appointed as Receiver, lets 
Out to a tenant Who after the plaintiff gets 
a decree, claims protection under the Aci. 
It will, at once, be obvious that by the 
act of the Receiver Jetting the tenant into 
possession it has been placed beyond the 
reach of the Couri to give the plaintiff 
the remedy he sought for which the Court 
held he would be entitled to. In our opin- 
ion, the intention of the Act ig not to 
cover Such a case. -The preamble to the 
Act says that it is ane for the protection 
from eviction of cultivating tenants in 
certain areas in the State of Madras. þe- 
cause it i9 -necessary to pretect such 


- tenants in those areas from uniust evic- 


tion. The legal position of a Receiver is 
not open to doubt. Under O. XL. R. 1 of 
the Code of Civil Procedure the Court has 
power, when it appears to the Court to be 
Just and convenient, to appoint a Receiver 
Of any property whether before or after 
decree, Under that order, the Court has 
power to remove any person from the 
possession or custody of the property and 
commit the same to the possession, cus- 
tody, or management of the Receiver. The 
Court may confer upon the Receiver all 
such powers, as to bringing and defend- 
ing suits, management, protection. preser- 
vation and improvement of the property. 
the collection of the rents and profits 
thereof, the application and disposal of 
such rents and profits and the execution 
of the-documents as the owner himself 

, or such of those powers as the Court 

inks fit. i duties of a Receiver are 
also listed in Rule 3 of the Order. It 
geems to be clear from this order that. 
when the Court appoints a Receiver to 
take possession of immovable property 
involved in a suit, the effect is that the 
Court takes the property into its own cus- 
tody and the Receiver is inducted bv the 
Court by the appointment to act as agent 
of the Court. In order to enable the Re- 
ceiver to manage the property. inci- 
dentally powers are conferred upon him. 
We are unable to consider the Receiver as 
owner of the property, onlv bv reason of 
his appointment as Receiver to take pos- 
session and manage the’ property. He 
may have powers of management as in the 
case of an owner of property. But it is 
not the same as ownership. On account 
of his possession as Receiver he cannot 


claim that he is the owner. He acts on 


‘orders of Court and his acts are subiect to 


the directions of Court. In the instance 
we pave, If the tenant of the Receiver is 
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held to be entitled to statutory protection 
from eviction, it would in effect defeat the 
ends of justice and incapacitate the Court 
from giving relief to the one who is en- 
titled to it according to the decree of the 
Court. The acts of a Receiver are. there- 
ene intended to bring about such a 
T : 


5. The position of a Receiver has 
received judicial notice in several cases. 
For the appellant our attention was 
drawn to Secy. of State for India v. 
Janerdhang Rao, 30 Mad LJ 456 = (AIR 
1917 Mad 746 (2)). But we do not think 
it says anything contrary to what we have 
outlined above ss to the position of a 
. Receiver. In that case, it was said that 
the powers of a Receiver appointed bv 
the Court depended upon the terms of his 
appointment subject to any modification 
the Court might from time to time make. 
but that, where general powers of 
Management were conferred. theugh sub- 
ject to the control of the Court the Re- 
ceiver as the person “in lawful manage- 
ment otherwise than as an agent, servant, 
mortgagee or lessee” was the proprietor 
and could validly exercise the power of 
nominating village officers vested in the 
“proprietor” under the Act. This is an 
instance where the position of a Receiver 
has to be modulated according to the re- 
quirements or exigencies of a particular 
case in order that the property in aues- 
tion may be effectively managed pending 
the litigation. It ig in that sense that a 
Receiver could be regarded aS a proprie- 
tor for purposes of the Power in him to 
appoint a village officer. In Kanhaivalal 
v. Dr. D. R. Banaji, AIR 1958 SC 725 at 
P. 729 the Supreme Court observed : 


“A receiver appointed under O. 40 of 
the Code of Civil Procedure, unlike a Te- 
ceiver appointed under the insolvency 
Act. does not own the property or hold 
any interest therein by virtue of a title. 
He is only the agent of the Court for the 
safe custody and management of the pro- 
perty during the time that the Court 
exercises jurisdiction over the litigation 
in respect of the property.” 

Kerr on Receivers, 12th Edition, at p. 154, 
8ays :— 

“The receiver does not collect the 
rents, and profits by virtue of anv estate 
vested in him, but by virtue of his posi- 
tion as an officer of the Court appointed 
to collect property upon the title of the 
parties to the action. 


In appointing a receiver the Court 
deals with the possession only until the 
right is determined. if the right be in dis- 
pute,” . 

The position is more or less the same in 


England too. In Halsbury’s Laws of Eng- 
land, Third Edition, Volume 32. page 607 
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we have the observation that a Receiver 
Ig a person appointed for the collection or 
protection of property. Where that is 
the position, that is to gay, when he is ap- 
pointed for the collection or protection of 
property. it will be travesty of justice if 
by his act of letting out he brings about a 
situation where his act ceases to be one 
of protection but of destruction of the 
Tights of the successful party as declared 
by the Court. Again. as observed in Hals- 
bury’s Laws of England at page 384. a 
Receiver appointed by the Court is in no 
sense an agent or trustee for the partv at 
whose instance the appointment is made. 
He is an officer of the Court appoint- 
€d for the benefit of all the parties to the 
action. By the order for the appointment 
of a Receiver the Court assumes control 
of the property affected, and from that 

>, the parties to the action retain pos- 
session only aS custodians for the Court. 
In fact, as noticed by Halsburv. anv inter- 
ference with the possession of a Receiver 
appointed by the Court is a contempt of 
Court and renders the offending party 
liable to committal, Sir John Woodroffe 
“on Receivers” is worth quoting :-— 


“The Receiver being the officer of the 
Court from which he derives his appoint- 
ment, possession is exclusively the 
possession of the Court, the property be- 
ing regarded as in the custody of the law. 
in gremio legis for the benefit of whoever 
May be ultimately determined to be en- 
titled thereto.” 


According to Sir John Woodroffe when 
the Court orders a receiver to enter into 
a contract the contract is made with the 


‘Court, the approval by the Judge of the 


offer made by the third party constituting 
the contract. Such power of enforcing 
subsisting contracts made by it ig not af- 
fected by the fact-that the Court has 
ceased to manage the estate before such 
contract is carried out by reason of the 
dismissal of the suit. 


6. So then the act of the Receiver 
in letting out the land in the suit is an act 
of the Court itself and it is done on behalf 
of the Court. the whole purpose of the 
Court taking possession through the Re- 
ceiver appointed by it is to protect the 
property for the benefit of the ultimate 
successful party. If that is the essence 
and purpose of appointment of a Receiver, 
as we hold it is. it will be difficult to agree 
that by a literal application of the Tamil 
Nadu Cultivating Tenants Protection Act, 
it could be put beyond the reach of the 
Court to give relief to the successful party 
entitled to possession. Not only actus 
curiae nominem gravabit (an act of the 
Court shall prejudice no man) but also 
the doctrine of the property being in cus- 
todia legis coupled with public policy in 
rendition of proper justice and conserv- 


AN 
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ance of power therefor would be valid 
and effective reasons for our view that 
the intention of the Act is not to extend 
the protection to the tenant of the Re- 
ceiver and thus defeat justice eventual- 
ly. Actus legis nomini est damnosus, that 
is to sav an act in law shall prejudice no 
man, is another aspect of public policy. 
Our view derives also strength from the 
fact that an act of the Receiver done on 
behalf of the Court is done pendente lite 
and anyone who gets possession through 
such act can only do so subject to the 
directions and orders of Court. That is 
implied from the nature and legal position 
relating to the. appointment and powers as 
well as the management by the Receiver. 

7. Though there are other cases 
which have been referred to at the Bar. 
we find that in none of them the apovroach 
that we have made found a place. In 
Chandrasekharan v. Kunjuvanniar. L. P. A. 
No, 10 of 1972 = (ATR 1975 Mad 227) we 
have held that a tenant of a usufructuarv 
mortgage with whom the tenancy agree- 
ment came to an end would be entitled to 
Statutory protection under the Act. if he 
continues to be in possession and culti- 
vateg the land. Obviously. that would 
rot be a case of a Receiver letting out 
and no principle of custodia legis or an 
act of the Court prejudicing a party or 
public policy was involved in it. 

8. In our opinion. the appellant- 
fenant is not entitled, for the reasons we 
have given. to take cover under the 
Tamil Nadu Cultivating Tenants Protec- 
tion Act and seek statutory protection. 
The Letters Patent Appeal is dismissed. 
So too. the second appeal and the civil 
revision petition are dismissed. No costs 
in any of them. 

9. C. M. P. Nos, 10520 and 10522 
of 1972 and C. M. P. 13684 of 1966 dismis- 
sed. C. M. Ps. 10519 and 10521 of 1972 
ordered, 


Appeals and Revision dismissed. 
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(9) — Order of requisition and allotment 
of certain premises under Section 3 (3) — 
Order found to be without jurisdiction — 
Notice for summary dispossession of land- 
lord under S. 3 (9) is not valid, 

Where an order of requisition and al- 
lotment of certain premises under S. 3 (3) 
was already found by the High Court to 
be without jurisdiction and that order 
had become final. notice of the Controller 
for summary dispossession of the landlord 
under S. 3( was not valid. (Para 4) 

(B) Tamil Nadu Buildings (Lease aad 
Rent Control) Act (%8 of 1960). S. 3 (9) — 
Occupation of premises by landlord with- 
out notifying vacancy — Summary evic- 
tion of landlord under S. 3 (9) (a) (i) — 
Not permissible. W. P. No. 402 of 1958 
Me) and (1964) 77 Mad LW 504, Over- 


. When a landlord without notifying 
the vacancy occupies the premises him- 
self and no requisition order is made in 
respect of such premises, in absence of 
any provision interdicting such occupa- 
tion. Section 3 (9) (a) G) canot be pressed 
into service. and the landlord cannot be 
summarily evicted. W. P. No. 402 of 1958 
(Mad) and (1964) 77 Mad LW 504. Over- 
ruled; (1962) 75 Mad LW 438; (1962) 75 
Mad LW 608 and W. P. No. 860 of 1958 
(Mad),- Approved. (Para 10) 


Unless as in the case of the second 
limb of Section 3 (9) (a) (i). there is a right 
in the Government to possession as a sta- 
tutory tenant, the summary power to evict 
is not available under Section 3 (9) (a) (i). 
It is true- that, by virtue of the second 


“explanation to Section 3 (1) (a) (ii) a buyer 


shall be deemed to have failed to give 
notice under the section if no notice of 
intimation was given by him. In that 
sense, it will no doubt be a contravention 
of the section, but it will not be a con- 
travention within the meaning of the first 
limb of Section 3 (9) fa) (i) because occu- 
pation by such a purchaser will not be in 
contravention of any provision in the gec- 
tion which interdicts him from occupa- 
tion. {Para 10) 
Cases Referred: Chronological Paras 
(1964) 77 Mad LW 504 = (1965) 1 Mad LJ. 


a982) 75 Mad LW 438 = (1962) z Mad È 
963) 75 Mad IW 608 = 1962 Mad WN 
esi W. P. No. 860 of 1958 tad) a 
(1958) W. P. No. 402 of 1958 (Mad) 5.11 


AIR 1953 Mad 257 = (1952).2 Mad LJ 


(1871) 6 QB 373 = 40 LJ MC 157 — 12 


V. P. Raman and N. R. Chandran. for 
Appellant; The Gəvt. Pleader. for Res- 
pondent. . 
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K. VEERSSWAMI, C. J.:— These 
are two connected appeals referred for 
disposal by a Full Bench as the correct- 
nésg of the decision in State of Madras vy. 
Amar Singh, (1964) 77 Mad LW 504 was 
aoubted, . 


2. W. A.-No. 3 of i970 is capable 
of a summary disposal, All the same. we 
will set out the facts therein. On 12-4- 
1963, the appellant purchased the pre- 


mises in question. Apparently coming to. 


‘know of this, the Accommodation Con- 
troller on 28-2-1964, directed him to give 
a vacancy report. The appellant gave 
certain particulars regarding his purchase. 
That was on 7-3-1564. On 20-3-1964, fur- 
ther particulars were called for, but by 
his repiy dated 29-3-1964. the appellant 
said that it was unnecessary for him to 
give a vacancy report. He wrote on 1-4- 
‘1964, to the Controller that he would let 
cut the premises, On 7-4-1964, an order 
of requisition and allotment was made 


under Section 3/3) and (5) of the Tamil. 


Nadu Buildings (Lease and Rent. Control) 
Act, 1960. This ordér of allotment was 
scecessfully contested. 


Ramakrishnan, J., quashed that order 
on the ground that treating the intima- 
tion by the appellant on 7-3-1964. as one 
of vacancy, the order of reauisition made 
so late as 7-4-1964, long after the pres- 
cribed time alloweca for the purpose was 
without jurisdiction. That. order dated 
23-2-1966 has become final, Thereafter, 
on 2-12-1966, the Controller wrote.to the 
appellant tə handover possession, which 
the appellant refused by his reply dated 
6-12-1266. Then followed on 2-8-1967, 
from the Conttolier a aoe to the appel- 
lant to show cause why he should not be 
prosecuted for conversion of the building 
from a-residential to a non-residential 
purpese. The conversion was denied by 
the appellant and then on 17-2-1968 a 
notice (evidently under Section 3 (9) of 
the Act) was sent to the appellant bv the 
Controller asking him to hand over pos- 
session, Jt was this notice that was 
sought to be quashed. : 


3. In the other case, the vacancy 


arose on 31-1-1963, Since the owner did. 


not notify the vacancy as reauired by Sec- 
tion 3, but occupied the same, he was pro- 
secuted on 22-5-1963, convicted and fined. 
On 11-8-1964, a notice was issued under 
Section 3 (9) of the Act for summary dis- 
possession. The petition was te quash 
this order. but it was dismissed on the 
ground that it was belated. 


4. In the first of these appeals. we 
are of opinion that, in view of the fact 
that the order of allotment had been 
quashed and the order of Ramakrishnan J. 
hag become final, the notice of the Con- 
troller dated 17-2-1988, for summary dis- 
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possession under: Section 3 (9) cannot be 
held to be valid. That appeal has. there- 
fore, to be allowed, but with no costs. 


a. In W. A. No. 197 of 1972. the 
question arises, whether. where a land- 
lord without notifving the vacancy -oc- 
cupied the premises himself he could be 
summarily evicted in exercise of the 
power under Section 3 (9) of the Act. This 


precise point was considered and held in- 


favour of the landlord in some of the de- 
cided cases. as for instance, in Srinivasalu 
Chetti v. State of Madras. (1962) 75 Mad 
LW 438; Amar Singh v. State of Madras, 
(1962) 75 Mad LW 608 which was by one 


of us, and in Viswanatha v. Revenue Divi- 


sional Officer, Coimbatore. W. P. No. 860 
of 1958 (Mad) by Balakrishna Iyer. J. In 
similar circumstances, Raiagopala Aivan~ 
gar, J.. took a different view in Rama- 
chandra v. Accommodation Controller, 
Madras, W. P. No. 402 of 1958 (Mad). 
However, State of Madras v. Amar Singh. 
(1964) 77 Mad LW 504. reversed: Amar 
Singh v. State of Madras. (1962) 75 Mad 
LW 608. We may also mention that in so 
doing it-placed reliance on Fathima. BY v. 
State of Madras, 1952-2 Mad LJ 767 = 
(AIR 1953 Mad 257) which was a decision 
of Subba Rao, J.. as he then was. 


6. In considering the question, 
we would rather first direct our attention 
to the provisions of the Act themselves, 
particulary of Section 3. The Tamil 
Nadu Buildings (Lease and Rent Control) 
Act was meant to be a temporary statute 
which was extended from time to time. 
Act 18 of 1960 amended and consolidated 
the law relating to the regulation of the 
letting of residentia} and non-residential 
buildings and the control of rents of such 
buildings and the prevention of unreason- 
able eviction of tenants therefrom in the 
State of Tamil Nadu. Section 2 is the 
definition section. Section 3- deals with 
notice of vacancy and requisitioning and 
the consequence of default in giving 
notice. Other matters dealt with are 
fixation of fair rent, change in fair rent 
in certain cases, increase over rent in 
certain cases, eviction of tenants, requisi- 
tion and allotment and so on. Having 
regard to the limited scope of the aues- 
tion we pa considering it is not neces- 
sary. for us to advert to the rest of the 
provisions, We think if will a to con~ 
fne our attention to Section 3 itself. 


The scheme of the meen ig this: 
When a building falls vacant in different 
stated circumstances, notice of vacancy is 
required to be given within a specified 
period. When such intimation is receiv- 
ed, within seven davs from receipt there- 
of (now ten days). Government or the 
authorised officer has to intimate. the land- 
lord in writing whether the building is 


ý 


Fi 
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required for the purposes of the State 
or the Central Government or anv other 
authority or any public institution under 
the contro] of the Government or for the 
occupation of any officer of the Govern- 
ment. iBut if there ig no in 
such an authority, within the stipulated 
time, the. landlord shall be at liberty to 
let the building to any tenant. or to oc- 
cupy it himself. During the period allow- 
ed for the authority to consider whether 
the property is required for its own oc- 
cupation as aforementioned, there is an 
inhibition against letting or occupation 
by the landlord or his tenant. 


Where intimation is given. the land- 
lord shall not of course let the building 
to a tenant, or occupy it himself. or use 
Or permit the use of the building in anv 
manner by any other person before the 
expiry of the period of ten davs specified 
in sub-section (3). If in’ the meantime 
intimation has been received that it is 
not required. the landlord will be at 
liberty to occupy it himself or to let it out. 
But if the building is reauired for anv of 
the purposes mentioned above bv_ the 
Government, the landlord should deliver 
possession of the building with its fixtures 
and the Government shall be deemed to 
be the tenant of the landlord with retros- 
pective. effect from the date on which the 
authorised officer received notice of 
vacancy. 


7. Sub-sections (9). (a), (1) and (ii) 
on which the answer to the question aris- 
ing in this case will turn, are as follows— 

“9 (a) (i) Any officer empowered by 
the Government in this may şum- 
marily dispossess anv landlord. tenant of 
other person occupying anv building in 
contravention of the provisions of the sec- 
tion or any landlord who fails to deliver 
to the of, 
building in accordance with the provisions 
of sub-section (5) and may take posses- 
sion of the building including anv portion 
thereof which may have been sublet. The 
Government shall be deemed to. be the 
tenant of such building with effect from 
the date of taking such possession. 


(ii) Any such officer as is referred to 
in sub-clause (i) mav summarily dispossess 
any officer, local authority or public in- 
stitution continuing to occupy or Í 
to deliver possession of any building in 
respect of which the . Government shall 
be deemed to be the tenant by. virtue of 
this section, after the termination of his 
or its licence to occunv such building and 
take possession of the building including 
any portion thereof which may have been 
- sublet.” a 
_ 8. ` In this scheme of the section it 
seems to us that the whole purpose of it 
is that aS soon as a vacancy arises intima- 
tien thereof should be given within a 
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Government possession of anv 


eupation whether he is 
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specified time so that the Government 
may have an opportunity of considering 
whether it will require the premises for 
its occupation for any of the nurposes and 
that it should intimate its decision within 
the specified time so that as a result the 
Government becomes a statutory tenant 
with effect from the date of the receipt 
of the notice of vacancy. Section 3 (1) (a) 
hag two explanations, the first of which 
we are not concerned with in this case. 
The second says that a buyer who, hav- 
ing obtained vacant possession of a build- 
ing in pursuance of a sale of such build- 
ing, lets the whole of it to a tenant. or 
allows the whole or part of it to be oc- 
cupied by anv person, or who without ob- 

ing such vacant possession allows the 
seller to occupy the whole or part of the 
building, he shall be’ deemed to have fail- 
ed to give notice under Section 3. 


9. ° Now there are two views in res- 
pect of the scope of sub-sections (9). (a). 
(fi). It consists of two parts. the first re- 
lating to occupation of any building in 
contravention of the provisions of this 
section and the other relating to a land- 
lord who fails to deliver to the Govern- 
ment possession of any building in accord- 
ance with the provisions of sub-sec. (5). 
that is to say. pursuant to a requisition 
order made under that sub-section. In 
either of these cases: sub-section (9) (a) 
(i) provides power to the appropriate au- 
thority to take possession. of the building 
including any portion thereof which may 
have been sub-let and the Government 

be deemed to be a tenant of such 
building with effect from the date of tak- 
ing such possession. ig power can be 
exercised by the appropriate authority for 
summary dispossession of the landlord or 
tenant or any other person in such occu- 
pation, 


10. So far as the second limb is 
concerned, there is no difference of opin- 
Jon as to its scope, That limb definitely 
relates to a case where the vacancy has 


‘been intimated and a requisition order 


has been made but delivery was not viven. 
In that case the’ appropriate authority 
gan summarily di ss a Person in oc- 
a landlord, or 
fenant or any other person. But the 
question is whether such: power can be 
exercised under the first limb in cases 
where no notice of vacancy has been 
given by a purchaser. but he is occupying 
the premises himself. In order to deter- 
mine the scope of the first limb of sub- 
section (9) (a) (i) we have to bear in 
mind the scheme of the entire Section. 
which we have already outlined. The 
purpose of the section being to give an 
opportunity to the Government to exercise 
its mind as to whether it will require the 


-building and in such a case it will become 
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a Statutory tenant. the power that is re- 

d under sub-section (9) (a) (i). as 
it appears fo us. is to enable it to sum- 
marily a person pursuant to 
the requisition order instead of resorting 
to a Civil Court which will involve a pro- 
longed procedure. 


Whether where there is no intimation 
of vacancy and no requisition order was 
made, the first limb can be pressed into 
service for summary dispossession will de- 
pend upon the effect to be given to the 
words ‘occupving any building in contra- 
vention of the provisions of the section’ 
in sub-section (9) (a) (i). In our opinion, 
in the context, contravention being re- 
lated to occupation of the premises. it can 
Only arise if there ig a provision in Sec- 
tion 3. interdicting such occupation. It is 
only in such cases it can be said that anv 
landlord or tenant or any person occupy- 
ing any building does so in contravention 
of the provisions of the section. In the 
absence of such a provision interdicting 
occupation without giving notice, we are 
inclined to think the first limb, of sub- 
section (9) (a) (i) cannot be pressed into 
service. It is not intended.. especially 
where a summary power like that is con- 
templated, that the Government, even 
though it has not made uD its mind to 
requisition the premises. could still resort 
to the exercise of that power. As a 
matter of fact. the Iast sentence in sub- 
section (9) (a) (i) makes this point clear 
when jt sayy that the Government shall 
be deemed to be the tenant of such build- 
ing with effect from the date of taking 
such possession. 


: This means that the Covernmai þe- 
fore taking such possession has no right 
of tenancy and is not a statutory tenant. 
Unless as in the case of the second limb 
of the sub-section, there is a right in the 
Government to possession as a statutory 
tenant, the summary power fo eviction is 
not available under sub-section (9) (a) (i). 
It ig true that. by virtue of the second eX- 
planation to Section 3 (1) (a) (ii) a buver 
shall be deemed to have failed to give 
notice under the section if no ee of 
intimation was given by : In that 
sense. it will no doubt be a contravention 
of the section, but it will not be a con- 
travention within the meaning of the 
first limb of sub-section (9) (a) (i) because 
occupation by such a purchaser will not 
be in contravention of any provision in 
the section which interdicts him from oc- 
cupation. 


11. That was the view that was 
taken by one of us in (1962) 75 Mad LW 
438 and also in (1962) 75 Mad LW 608. 
Balakrishna Aivar, J.. was of the 
same view in W. P. No. 860 of 1958 (Mad). 
We are inclined fo think that this is the 
Correct view to take. So far as the deci- 
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A.I. R. 


sion of Rajagopala Avvangar. J. in W. P. 
No. 402 of 1958 (Mad) is concerned, the 
Tearned Judge in a ervptie order did not 
have. occasion to consider the effect of the 
various provisions of Section 3. State of 
Madras v. Amar Singh. (1964) 77 Mad 
LW 504 took a different view merely on 
the ground :— 

“The Act was intended to relieve 
congestions in busy cities, and to enable 
the Accommodation Controller to allot 
vacant buildings in an equitable manner 
by giving preference to deserving cases. 
The interpretation of Section 3 (8) (a) of 
the Act in the decision under appeal wi 
certainly set at naught one of the salu- 
tary provisions of the Act.” 


With due respect. we are of opinion that 
when we are dealing with an Act like 
the Tamil Nadu Buildings (Lease and 
Rent Control) Act, which is restrictive of 
the rights of owners of properties. we 
have to strike a balance between public 
convenience and enforcement of indivi- 
dual rights by making a proper interpre- 
tation in the light of the specific language 
used in the Act. We agree that the view 


that we are inclined to -take creates a: 


lacuna in Section 3. But on that ground 
we cannot fill it up by ourselves by sup- 
plying a provision interdicting occupation 
in circumstances which will bring the 
mischief within the first limb of sub-s, (9) 
(a) (i) of Section 3 


12. The learned Government Plea- 
der contended that the Court should not 
interpret a statutory provision in such a 
way as to find a lacuna and in support of 
his contention he relied on Maxwell on 
‘The Interpretation of Statutes’ 12th Edn., 
page 212. There it is observed :— 


“On the general principle of avoid- 
ing injustice and absurdity. anv construc- 
tion will, if possible. be rejected ............ 
if it would enable a person by his own 
act to impair an obligation which he has 
undertaken or otherwise to profit by his 


_Own wrong. A man mav not take advan- 


tage of hig own wrong” 


We agree with this observation. But our 
answer is that inasmuch as failure of a 
purchaser of a residential premises to give 
vacancy notice shall be deemed to be a 
failure within the scope of Section 3 (1) 
and, therefore. it will be a contravention 
of the Act. he will be exposed to prose- 
cution for the offence under Section 33. 
Such a purchaser is not let scot-free. The 
learned Government Pleader has further 
relied on the following observation at 
page 213 :— 


“For similar reasons, ths Vaccination 
Act, 1867, which authorised qa fustice to 
summon a parent ‘to appear with (his) 
child? before him, and ‘upon the appear- 
ance’ to order that the child -be vaccinat- 


ww 


re 


- torial waters within 
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ed if it had not already been vaccinated, 
was held to authorise such an order with- 
out the appearance of the child when the 
parent refused to produce it. A literal 
construction. making the production of the 
child a condition precedent to the making 
of the order. would have involved the 
supposition that the Legislature had in- 
tended to allow the parent to defeat its 
object by disobeying the summons which 
it had ordered.” 


This observation was based on Dutton v. 
Atkins, (1871) 6 QB 373.. The decision 
there is quite understandable because for 
vaccination the appearance of the child 
is necessary and that was the reason why 
it was held that the requirement ‘upon 
the appearance’ was not a condition pre- 
cedent for the enforcement of the provi- 
sion relating to vaccination. But that is 
not the situation So far as sub-section (9) 
(a) (i) of Section 3 is concerned. 


13. Accordingly, we hold that 
(1962) 75 Mad LW 438 and (1962) 75 Mad 
LW 608 as well as W. P. No. 860 of 1958 
(Mad). were correctly decided. It follows 
that (1964) 77 Mad LW 504. should be 
overruled. i 


14. W. A. No. 197 of 1972 is dis- 


missed, No costs. 
Order accordingly. 


AIR 1975 MADRAS 239 
FULL BENCH 
VEERASWAMI, C. J.. NATARAJAN 
AND SETHURAMAN. JJ. 
Feriasami and others. Appellants v. 
Kandappan and others, Respondents. 
Second Appeal No. 357 of 1969, D/- 
28-10-1974.* 
(A) Easements Act (1882). Ss. 15, 18 
ry rights —- Acquisition by grant 
or prescription — Dispute between pri- 
vate individuals —- Compromise — Effect, 
Where exclusive right to fish in terri- 
i three miles of the 
shore is claimed as against the general 
public, the question may arise whether 
such a Claim or right is opposed to public 
policy and, therefore, could not be sup- 
ported or-acquired either by grant or pres- 
cription through custom or immemorial 
user. That question. however. does not 
arise where two sts of villagers for the 
sake of preventing disputes among them- 
selves have entered into a compromise 
whereby they have set apart exclusive 
areas defined in the memorandum of com- 
promise in which each set of the villagers 
will have exclusive right to fish. There 


*(On order of Reference by Ramaswami J.) 
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Co aanus 


(Veeraswami C. J.)  {[Pr. 1} Mad. 239 


is no public policy involved in a private 
individual, whe has as much right to fish 
in territorial, waters, in agreeing with 
another, who hag a similar right to fish in 
the same, that as between themselves 
they will have separate areas set apart 
for fishing either because of mutual con- 
venience or because of a desire to avoid 
conflicts or disputes. In. fact, such an 
arrangement would serve the ends of pub- 
lic policy rather than the same being op- 
posed to it, 


Held there wus no conflict between 
(1885) ILR 8 Mad 467: (1889) ILR 12 Mad 
43 and AIR 1935 Mad 350. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1935 Mad 350 = ILR 58 Mad 875 = 


37 Cri LJ 4 1, 2 
(1889) ILR 12 Mad 43 1 
(1885) ILR 8 Mad 467 1 
(1877) ILR 2 Bom 19 ł. 


VEERASWAMI, C. J. >— On the view 
we take of this case. it seems to us that 
this reference is unnecessary. Apparent- 
ly, the learned Judge who made this re- 
ference thought that there was conflict of 
decisions on the question of public policy 
in allowing grant or acquisition, by pres- 
cription through long immemorial usage 
or custom. of fishery right in territorial 
waters in the sea coast of the State. On 
that question. in Viresa v. Tatayya. (1885) 
ILR 8 Mad 467, decided by Turner, C. J. 
and Muttusami Ayyar, J.. it was held that 
the right of the public to fish im tidal 
waters jn British India might be curtailed 
by an exclusive privilege acauired by 
grant or prescription bv certain persons 
within certain limits. and that such an ex- 
clusive privilege being an infringement of 
the general rights of the public, it could 
be acauired by a period of enjoyment 
which would suffice for the acaulisition 
of an easement against. the Crown. 
That was a case of tidal river. In the 
district of. Krishna, there was a lake by 
mame Kolleru. whence a stream, Uppu- 
teru. took`its rise and flowed into the 
sea, being throughout its whole course 
tidal Ata distance of 6 to 8 miles from 
the head of Upputeru, there was a village 
called Kondungi which was the residence 
of the plaintiffs. At a particular season. the 
plaintiffs threw nets across the river in the 
neighbourhood of their village and fished 
and they did so to prevent anv other per- 
son from placing similar nets at any point 
between their village and the place at 
which the stream issued from Koleru 
lake. Their complaint was that the defen- 
dants in that litigation interfered with the 
exercise of that right and prayed for a 
perpetual injunction restraining the de- 
fendants from interference. The learned 
Judges examined the question whether 
such an exclusive right.. as was claimed 
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by the plaintiffs, Was given gt all or ac- 
quired, Adverting to the law in England 
on the subject, the Court said— 


“Although the general if not the iji | 


versal law of civilised nation recognises 
in all citizens a common and. general right 
of fishing in the sea and in all bays. cover, 
branche:, and arms of the sea and in all 
navigable and’ tidal waters. this right 
Within the territorial waters mav be res- 
trained or regulated wy the Legislature, 
and it may be curtailed by an exclusive 
_ privilege acquired either by grant or 
prescription by certain persons within 
certain limits. This exclusive privilege 
may apply to all fish to -be. found within 
Such limits and to all methods of fishing 
or only to certain kinds of fish or a cer- 
tain method of fishing. Inasmuch as the 
property in the soll is presumed to vest 
in the sovereign power on behalf of the 
' public where private ownership of the 
soil is not, 
waters w flow over it can be assert- 
ed in Ragland only by virtue of a grant 
from the sovereign power or bv such de- 
gree cf exclusive use and occupation as 
is sufficient to raise a presumption that 
such a grant has been made though not 
now appearing,” 


The learned Judges then referred to 
Sir William Blackstone who confined the 
term ‘free fishery’ to an exclusive right of 
fishing in a public river which was not 
adopted. by other authorities. The posi- 
tion in England wag stated fo be that the 
importance of protecting the common 
tight ofiall classes to fish in public waters 
was so highly regarded that by Magna 
Charta the prerogative of the Sovereign 
to make, such grants was restrained, It 
appears that in the reign of Edward I a 
statute was passed which prohibited the 
total interruption of navigable streams 
by the erection of weirs or other machi- 
nery for fishing. Having said that. the 
Court observed— | 


“In England, then such .a, prescription 
` in public waters must be- fotinded on im- 
memerial use and occupation. and in the 
ease of navigable parc a the mainten- 
ance of a fishing weir which interrupts 
navigation cannot be claimed, if there is 
evidence that if cams into existence sub- 
sequently to the statute of Edward I.” 


So far as India was concerned, the Court 
“In this country. we know of no 


| law which prevented the Sovereign from . 


a grant cf a common of fishery. 
There is no law, nor do we know of any 
custom, which distinctly determines the 
period of exclusive possession necessary 
to prove a title by prescription to such a 
common of fishery; but as an infringement 
ef the general rights «ef the public, it is 
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oved, the right to fish in the . 


A.L. R. 
clear that the right could be acauired by 


a period of enjoyment which would suffice . 


for the acquisition of an easement against 
the Crown” 

But the precise point as to whether such 
acquisition would be contrary to public 
policy, was not decided in that case.. It 
was, however, pointed out— 

“But, assuming that the plaintiffs had 
not established a right to such a common 
of fishery as they claimed. they may have 
established a right to a fishery of such a 
nature that they are entitled by custom 
to prevent the exercise of a similar right 
by any other person within a distance, 
which would necessarily injure the exer- 
cise of the right by the plaintiffs” 

Narasayya v. Sami, (1889) ILR 12 
eg 43, also related to the same river as 


in (1885) ILR 8 Mad 467. The plaintiffs | 


In that case claimed a right to catch fish 
in the, tidal river at a certain place hv 
putting nets across the river. and this 
right was claimed on the basis of a cus- 
tom which was not denied by the defen- 
dants. The custom was alleged to be ob- 
faining for 30 years. The claim of the 
plaintiffs was upheld. (1885) ILR 8 Mad 
467 was referred to for the theory that 
unless the enjoyment wag proved to be 
for 60 years, the right claimed by the 
plaintiffs could not be upheld. But the 
learned Judges were of the view that, 
since there waS no precise period pres- 
cribed by law, 30 vears eniovment would 
be quite sufficient fo acauire that right. 
The learned Judge who referred the 
matter to us, did so because he thought 
that these two decisions were in conflict 
with Sethu Karuppan y. Peer Mahammad. 
ILR 58 Mad 876 = (AIR 1935 Mad 350). 
That was a case to set aside an order 
made under Section 147. Criminal P.C. 
There was a system of fishing well-known 
upon Ramnad coast, whereby a long net 
was hung like a curtain in the sea. being 
supported by floats and kept vertical by 
weights, This net was laid parallel to, 
and at some distance from, the shore. and 
was then pulled in by meang of ropes fix- 
ed to the two ends. {fn this wav a catch 
of fish was landed. fn that particular 
case, the system embraced the use of suc- 
cessive nets. There was an arrangement 
between Muhammadans and Hindus by 
which they were to share the fishing right 
in the ratio of 5 to 3. Disputes having 
arisen subsequent to that arrangement, 
the -‘Muhammadans obtained a restraining 
order under Section 147. Criminal P.C. 
against the Hindus, Curgenven and 
King, JJ. set aside that order. One of 
the grounds on which they did so. was 
expressed thus— 


“It appears to be indisputable that In 


general none can acquire a right, exclu- . 


give against the publie or anv other per- 


oi 
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ŝon. to fish in any particular area of the 
open sea, or in that part of it, within three 
l ae of the shore, known as terTioriai 
- waters”. - 


In support òf. this apoio the T 


vations in Coulson and Forbes on Waters 
and Land Drainage were relied on. A fur- 
ther quotation was also extracted from 
the judgment of Westropp, J.. 
Mayacha v. Nagu Shanucha. 

2 Bom 19. 


2. We do not think that this case 
was at al] in conflict with the earlier deci- 
sions. It was not decided in that case 


(1877) ILR 


that the order set aside was opposed to thi 


Public policy as such, because it was only 
a dispute between the two parties and 
the public in general was- not involved. 
We are of opinion that in none of- the 
three cases we have referred to, each of 
which was concerned with a dispute as 
between two sets of parties each of whom 
Claimed exclusive right to fish in tidal 


rivers. or territorial] waters. the question’ 


of public policy forbidding fishing right 
in tidal rivers or territorial waters was 
raised or decided. No doubt, ILR 58 Mad 


876 = (AIR 1935 Mad 350) considered: 


that none could acquire a right, exclu- 
sively against the public or any other 
person, to fish in anv particular area of 
the open sea, or in that part of it within 
three miles of the shore, known as terri- 
torial waters. But the question wag not 
adequately considered and the decision 
could be rested on the ground which the 
learned Judges had given. The question 


in Baban 


Palani Co-op: Sales Socy. v. 


of public policy being opposed to acauisi- - 


tion of a right to fish in territorial waters 
did not arise and the observations. which 
we have referred to in ILR 58 Mad 876 = 
(AIR 1935 Mad 350) could only be taken 
as obiter, We say so. particularly because 
that was a case between two sets of par- 
ties not involving the general public. It 
Was for these reasons we mentioned at 
the outset that there was no conflict be- 
tween any of the three decisions. ` 


3. Where exclusive right to fish in 
territorial waters within three miles of 
the shore ig claimed as against the gene- 
iral public, the question mav arise whe- 
ther such a claim or right is opposed to 
public policy and, therefore, could not be 
supported or acquired either by grant or 
prescription through custom or immemo- 
rial user. That question, however. .does 
not arise in this case. Here, we are con- 
cerned with two sets of villagers who for 
the sake of preventing disputes among 
themselves have entered into a compro- 
mise in O. S, 96 of 1946 on the file of the 
District Munsif Court, Pattukottai, where- 
by they have set apart exclusive areas 
defined in the memorandum of compro- 
mise in which each get of the villagers 
will have exclusive right to fish: and this 
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-against public in general. 


‘right to fish 
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is not-a case where two sets of the vil- 
lever or any of them claimed a right as 
It seems to us 
that theré is no public policy invo'tved in 
a private individual, who has as much 
in territorial waters. in! 
agreeing with another, who has a similar 
tight to fish in the same, that as between 
themselves they will-have separate areas 
set apart for fishing either because of 
mutual convenience or because of a desire 
to avoid conflicts or disputes. In fact, 
such an arrangement would serve the ends 
of public policy rather than the same be- 
ing opposed to it. We are not deciding in 
is case whether the public in general, 


When they come in conflict with the ar- 


Tangement that has heen made as between 
two parties by compromise, will. by vir- 
tue, of the compromise, be prevented 
from exercising their right, if anv: nor 
do we decide the right of the Government. 
In olden days the Crown. in territorial 
waters in respect of fishing right vis-a-vis 
the exculsive right claimed by an indivi- 
dual or a -section of the public by pres- 
cription or immemorial user. 

A, The parties in this case having 
openly come to a compromise, which was 
embodied in a decree in O. S. 96 of 1946. 


on the file of the Court of the District 


Munsif, Pattukottai, we are of the view 
that they. are bound: by it and the com- 
promise was not opposed to public policy. 
5, The second appeal will accord- 
ory stand dismissed with costs through- 

ou 
. Appeal dismissed. 


AIR 1975 MADRAS 241 
; FULL BENCH 
K. VEERASWAMI, C. J.. NATARAJAN 
AND SETHURAMAN, JJ. 
The Secretary. Palani Co-operative 
Sales Society, Palani and another, Peti- 


tioners v. The Presiding Officer. Labour 
Court, Madurai and another. Respon- 


| dents. 


W. P. Nos. 3247 of 1969; 663 and 1226 
of 1972, D/~ 14-10-1974. 


(A) Co-operative Societies Act (1912), 
Section 43 — Bye-laws — Palani Co-ope- 
rative Sales Society Bye-laws, Bye-law 13 
(h) — Suspension during enquiry — Ap- 
plicability of bye-law. W. P. No. 3763 of 
1969, D/- 24-3-1971 (Mad), Overruled. 


Sub-clause (h) visualisegs the power 
of suspension, It is not confined to sus- 
pension by way of punishment but is also 
applicable to a case of suspension pend- 
ing an enquiry. Discretion is given in the 
case of such suspension to allow subsist- 
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ence allowance at a rate of one-fourth of 
substantive pay during the period of sus- 
pension. This discretion coupled. as it is 
with a benefit. has to be exercised in 
every case reasonably and according to 
law and justice and not whimsically or 
arbitrarily. W. P. No. 3763 of 1969. D/- 
24-3-1971 (Mad), Overruled. ` (Para 9) 
Cases Referred: Chronological Paras 
(1971) W. P. No. 3763 of 1969. D/- 24-3- 
_ 1971 (Mad) 4 
(1970) W. 
(Mad 
(1968) W. P. Nos. 2718 and 2719 of 1968 
and 2120 of 1969 (Mad) 4,6 
AIR 1964 SC 787 = (1964) 5 SCR 431 4 
P. Chidambaram for S. Ramalingam. 
for Petitioners: A. Ramachandran for 
Row: and Reddy. S. Madhavan and S. V. 
Ramamurthi, for Respondents. 


ORDER OF REFERENCE 


RAMAPRASADA RAO. J.:— The 
petitioner is the Secretary of the Palani 
Co-operative Sales Society. Dindigul 
Road. Palani. The second respondent was 
appointed as one of its salesman. On 
charges of misconduct, to wit. making 
false entries in the books of account of the 
Society and distributing to card-holders 
rations far in excess of those permitted 
to thern, the second respondent was placed 
under suspension pending -disciplinary 
action, The order of suspension was dated 
5-12-1967 and it was to take effect from 
6-12-1967. The petitioner’s case js that 
‘such suspension ig possible under its bye- 
laws. It transpires that later on the en- 
quiry was completed and ultimately the 
second respondent was dismissed from 
service. We are ‘not however concerned 
with the order of dismissal. The second 
respondent during the pendency of the 
enquiry filed a claim petition on the file 
of the first respondent under Sec. 33-C (2) 
of the Industrial Disputes Act claiming a 
sum of Rs. 700 made up of a sum of 
Rs. 640 towards salary for the period com- 
mencing from 6-12-1967 to 26-10-1968 
and a sum of Rs. 60 as and towards leave 
wages, The petitioners contention was 
that the second respondent was not en- 
titled to the full pay under bye-law 13 h) 
which according to the petitioner would 
apply to the facts of the case, and there- 
fore. the order of the Labour Court, 
Madurai, which directed the payment of 
the salary in full as claimed was vitiated 
by an error apparent. The- contention of 
the second respondent however is that 
bye-law 13 (h) will not cover a situation 
like the one which has arisen in this case 
as that bye-law can only applv to a case 
where suspension is imposed as a matter 


of substantive punishment against a de-. 


linquent employee and would not relate 
to g case where the order of suspension 
is made during the pendency of a regular 
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P. Nos. 394 and 2581 of a 


A.L R. 


enquiry into the misconduct of an emplo- 
yee. 


2. The bye-law which ig relied 


upon by both the petitioner as well as the 


second respondent appears to be one which 
ig generally incorporated in the bye-laws 
of co-operative societies. Bye-law 13 (h) 
of the bye-laws of the petitioner-society 
deals with the punishments which an ap- 
propriate authority can inflict on any of 
its employees. The punishments include 
censure, withholding of increments, sus- 
pension or reduction in rank or dismissal. 
Bye-law 13 (h) which is reproduced here 


for ready reference deals with a case of 


suspension of an employee. It reads as 


folows— 
“The authority competent to suspend 


an employee may, in its discretion. sanc- 


tion him subsistence allowance at a rate 
not exceeding one-fourth of -his substan- 
tive pay during the period of his suspen- 
Sion. No employee shall in any case be 
kept under suspension. for a period ex- 
ceeding three months-at a time.” 

The argument of the learned counsel for 
the petitioner ig that bye-laws 13 (b) and 
13 (h) are mutually exclusive and that 
bye-law 13 (h) by itself covers all situa- 
tions, including a case where suspension 


is awarded: during the pendency of an en- - 


quiry and where such suspension is 
awarded as substantive punishment on a 
delinquent employee. Per contra. it is 
argued that bye-law 13 (h) is ancillary to 
bye-law 13 (b) and ‘bye-law 13 (h) has to 
be understood in the context of bye- 
law 13 (b) and therefore the said bye-law 
will not enable an emplover to suspend 


- an employee without concurrently mak- 


ing himself responsible for paving his full 
salary and emoluments during the period 
of such suspension, if such suspension is 
occasioned during the pendency of an en- 
quiry. 


oOo 3. The language of bye-law 13 (h) 
is peculiar and, in my view. it is not 
necessary to interpret this bye-law in the 
context of bye-law 13 (b). The text of 
bye-law 13 (h) contemplates that no em- 
ployee shall in any case be kept under 
suspension for a period exceeding three 
months at a time. This limitation in the 
exercise of power and more so in the in- 
fliction of the punishment cannot be 
squarely read into bye-law 13 (b) which 
gives an unlimited discretion to the com- 
petent authority to award such punish- 
ment as it deems fit and particularly to 


‘suspend an emplovee for any period as 
decided by it. 


If, therefore, bye-law 13 
(h) and bye-law 13(b) are to be under- 
stood as complementary to each other, 
then the power of the competent autho- 
rity under bye-law 13 (b) is conditioned 
by the prescription under bve-law 13 (h), 
which I am of the view. is not the inten- 
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tion of either: of these bye-laws. Bye- 
law 13(h) speaks of the power of the 
Competent authority. to award punish- 
ments and the various heads of punish- 
ments are detailed therein. In juxtaposi- 
tion to this, bye-law 13 (h) deals with a 
situation where an emplovee is kept 
under suspension for a period beyond 
three months. The latter part of bye- 
law 13 (h) can in the normal circumstances 
refer only to the factum of suspension 
during the pendency of an enquiry. but 
not to the order of suspension made bv a 
competent authority against his emplo- 
yee asa substantive er awarded 
after full enquiry. 

4, The above position appears to 
be rather clear. But two conflicting 
views of our Court have been placed be- 
fore me in the course of the arguments 
by the learned counsel. Mr. Chidamba- 
ram, learned counsel for the petitioner. 
referred to the decision of Alagiriswami J. 


in W. P. Nos. 2718 and 2719 of 1968 and 


- 2120 of 1969 (Mad) the Madurai Mills 
Workers Co-operative Stores Ltd. v. 
Presiding Officer. Labour Court. Madurai. 
In this case, the question directly arose 
ag to whether bye-law 13 (th). which is 
being considered by me. would apply to 
a case where the authority was imposing 
a substantive punishment, or to a case 
where an order of suspension was made 
pending an enauiry into the delinquency 
of a servant of a co-operative society. The 
learned Judge expressed the view— 


“There was no need to specify any 
period of suspension as a punishment, The 
bye-laws do not lay down any maximum 
period for suspension as punishment. It 
is true that the bye-law contemplates 
suspension both as punishment and sus- 
pension pending enquiry ............ I do not 
think there is any difficulty at all in hold- 
ing that bye-law (th) deals with suspen- 
Sion pending enquiry also.” 

After quoting the decision of the Supreme 
Court in R. P. Kapur v. Union of India. 
mere 1964 SC 787 the learned duase 

A A there is no difficulty in 
holding that the employer has the right 
to suspend the employee. pending enauiry. 
That power is only subject to the limita- 
tion laid down in bye-law 13 (h). that is 
the period of suspension should not ex- 
ceed three months at a fime ......... But 
it may-not be possible. to complete the 
enquiry within 3 months and it will be 
very. very difficult to hold that the em- 
ployer has no right to renew the period 
of suspension for 3 months at a time. That 
ig the meaning which has got to be given 
to bye-law 13 (h).” 

Palaniswami J. in W. P. No. 3763 of 
1969 (Mad) the Madras Dt. Co-operative 
Supply and Marketing Society Ltd., Madu- 
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rai v. Veerappan, a judgment rendered 
by him on 24-3-1971. had no occasion to 
refer to the decision of Alagiriswami., J.. 
as obviously it was not placed before him. 
those circumstances, interpreting bye- 
law 23 (h) the learned Judge said— 
there is no reference to 
Suspension pending enquiry. Secondly, 
the period of suspension is limited to 
three months. Obviously such a restric- 
tion cannot be applied in the case of sus- 
pension pending enquiry. For reasons 
beyond the control of the emplover and 
the employee the enquiry may go on for 
More than 3 months. If the provision 
was intended to apply to a case of sus- 
pension pending enquiry. the said limit 
of 3 months time would be out of place. 
Therefore, I am of the view that Cl (h) 
of bye-law 13, dealing with suspension 
does not in power (sic) to suspending 
pending enguiry, and that clause is ap- 
plicable only to suspension as a substan- 
tive punishment.” 
In a later case decided by the learned 
Judge on 28-4-1971, the decision of 
Alagiriswami, J. was placed before him.” 
In W. P. Nos. 394 and 2581 of 1970 (Mad). 
the Kanyakumari Dt. Co-operative Supply 
and Marketing Society Ltd. v. Sankara- 
narayana. Palaniswamy, J., dealing with 
the situation and referring to the judg- 
ment of Alagiriswami, J. said— 


“On behalf of the petitioner reliance 
Was next placed upon the decision of 
Alagiriswami, J, in W. P. Nos. 2718, 2719 of 
1968 and 2120 of 1969...... That case related 
to the claim for computation of subsist- 
ence allowance for the period during 
which certain employees were kept under 
suspension, The learned Judge on a con- 
struction of the bye-laws, held that the 
employer was entitled to suspend the 
employees pending enquiry. In that view. 
the learned Judge held. that the emplo- 
yees were not entitled to subsistence al- 
lowance during the period of suspension.” 
With great respect, this was not ratio of 
the decision in W. P. Nos. 2718 and 2719 
of 1968 and 2120 of 1969 (Mad), Madurai 
Mills Workers Co-operative Stores Ltd. v. 
Presiding Officer. Labour Court. Madurai. 
rendered by Alagiriswami, J. Asa matter 
of fact, bye-law 13 (h) was expressly con- 
sidered by the learned Judge and he. came 
to the conclusion that it was applicable 
to a case where suspension was awarded 
during the pendency of an enauirv. 
Even in the later case, following his ear- 
lier view, Palaniswami, J.. held bye- 
law 13 (h) can only apply to a case where 
suspension was awarded as a substantive 
punishment. 


' 
ee¢seaveatanwan 


5. I have already expressed mv 
view in brief. I am in entire agreement 
with Alagiriswami, J. Bve-laws 13 (b) 
and 13 (h) are independent and can exist 
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and be active in their respective spheres. 
In any event. bye-law 13 (h) which men- 
tiong a period during which an employee 
could. be suspended cannot be consistent- 
ly held to be a situation which ig con- 
templated “under bye-law 13 (h) which 
does not prescribe any such ‘maximum 


period which can be awarded by way of © 


substantive punishment by the competent 
authority. -As a matter of fact. bye- 
law: .-13-(h). appears to be a deterrent 
against prolonged enquiries and to avoid 
as much agonv as possible to a charged 
employee from suffering such charges for 
a period which is not -absolutely neces- 
sary. as l : , 
6. But ‘as the views are con- 
flicting as on date and as I. am of the view 
that the decision in W. P: Nos. 2718 and 
2719 of 1968 and 2120 of 1969 (Mad) cor- 
rectly projects the position.- I am asked 
to refer the matter to a Division Bench 
so that practical difficulties could 
avoided and the Labour Courts be given 
a correct guidance in the matter of the 
interpretation of bye-law 13 h). As such 
matters are likely to arise very freauent- 
ly, and as the bye-laws in many of. the 
societies reflees the same situation and 
text, I am of the view that instead of 
adding to the practical difficulties which 
the tribunals may face with. if I were to 
dispose it of mvself, agreeing with one 
view or the other. the subiect has to be 
set at rest by a fuller Bench. ` : 

7. The matter therefore may be 
placed before my Lord, the Chief Justice 
for necessary orders. l 

(Pursuant to the above Order of Re- 
ference, these petitions coming on for 
hearing before the Full Bench, the Court 
delivered the following Judgment) :—. ` 

VEERASWAML, C. J.:— These peti- 
tions by. the management arise out of 
an order made by the Labour Court, 
Madurai, under S. 33-C of the Industrial 
Disputes Act, 1947. The réspondent ask- 
ed his salary to be computed at Rs. 60 


per month, He claimed: the salary at that- 


rate for the period of suspension com- 
mencing from 6-12-1967 to 26-10-1968 and 
also: leave wages for the period from 
22-10-1965 to 26-10-1968. We are not 
concerned with the second part of the 
claim. The Presiding Officer, Labour 


Court. took the view that under bye~- 


law 13 (h) the management had no power 
to suspend a worker pending an enquiry. 
On that view, he allowed the respondent’s 
claim so far as the salary for the period 
of suspension was concerned. Rama- 
prasada Rao, J., found that there was 
conflict of views on the scope and inter- 
pretation of bye-law 13(h) and made a 
reference of the question to a Division 
Bench, 

8-9. Bye-law 13 deals with discipli- 
nary action against qa member of the 


- sion. 


establishment.’ It is contemplated by the 
bye-law that a sub-committee shall be 
elected by the Board of Directors and 
such sub-committee shall exercise the 


powers specified against it in the succeed~' 


ing sub-clause of the bye-law. We are 
concerned with clause (h), which is:— 


The. authority competent to suspend | 


an employee may, in itə discretion. sanc- 
tion him subsistence allowance at a rate 
not exceeding one-fourth. of his sub- 
stantive pay during the period of his sus- 
pension. No employee shal] in any case 
be kept under suspension for a perlod ex- 
ceeding three months af a time.” ` 


_. Generally speaking, where. the power 
of appointment is vested in an authority. 


it has the power-of-disciplinary action as 7 
well which again necessarily involves the 


power to keep a particular member of. the 
establishment under suspension in a ‘suit- 
able case pending an enquiry. No confer- 
ment of a separate power to that effect is 
necessary. Apart from the power of ap- 
pointment, the power can be implied in 
the disciplinary power to inflict punish- 
ment by way of removal or dismissal or 
any other punishment. In the instant 
case, sub-clause (h) extracted above visua- 
lises the power of suspension. In our 
opinion, it is not confined to suspension 
by way of punishment. It is also applic- 
able to a case of suspension pending an 
enquiry, Discretion is given in the case 
of such suspension to: allow -subsistence 
allowance at a rate of one-fourth of sub- 
atantive pay during the period of suspen- 
If no order of sanction has been 
made, it may appear that during | the 
period of suspension no- remuneration 
will be permissible. But this discretion 
coupled as it is with a benefit, has to be 
exercised’ in every case reasonably and 
according to law and justice and not 
whimsically or arbitrarily. It is only for 
stated reasons that the authority suspend- 
ing a member pending an enauiry can 
deny subsistence allowance to him. We 
construe the provision in that way. more 
especially because of the last sentence. in 
the sub-clause which has restricted the 
power of suspension to a period not ex- 
ceeding thrée months at a time. This 
means that the enquiry hae to be ex- 
pedited and the suspension cannot be for 
more than three months at a. time. -The 
last words “at a time” signifv or indicate 
that the power can be exercised in suit- 
able cases for extending the period of 
suspension beyond three months. every 
time restricting it only to three months. 


-10, Since the Presiding Officer, 
Labour Court, has taken the view that 
the power of suspension is available only 
by way of punishment and on that ‘basis 
be awarded full salarv for the period of 
suspension, we quash that part of the 
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award. The matters involved in the three © 


writ petitions will stand remitted to. the. 
Presiding Officer, Labour Court, Madurai. . 
for fresh disposal, in the light of the ob- 
servations made above and in accordance. 
with law. The Presiding Officer will give. 


the management a fresh opportunity to 
show whether it has exercised its discre- 
tion contemplated by bye-law 13 (h) and 
further whether it passed orders of sus- 
pension each time for a period. not €x- 
ceeding three months. in the light of 
which the Presiding Officer will decide. 
The Presiding -Officer will also take into 
account the subsequent, dismissal of the 
employee concerned on. the question whe- 
ther in view of it his claim would be 
tenable and if so, to what extent. No 
costs, l fi 
Order accordingly. 
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N. S. RAMASWAML, J. 
M. Palaniappa Pillai, Petitioner v. 
M. M. Pambana Sounder and others, Res- 
pondents. 


Civil Revn. Petn. No. 2015 of 1973. 
D/- 19-4-1974.* 

(A) Civil P. C. (1908), 
R. 52, Proviso — Attachm 
in custody. of another Court —- Determi- 
nation of title to money and priority of 
right — Forum for, 


- Only in cases where the property at- 
tached is not in the custody of Court, the 
question of the Court of higher grade 
having precedence over a Court of the 
lower grade in determining any claim 
regarding the property so attached would 
arise, . (Para 2) 

Where attached property is in custody 
of the attaching Court; provision gees 
ed ig Order 21. Rule 52, Civil P. C.. and 
where, severa] persons claim ee to the 
property, it is the custody ‘Court alone 
that can decide priority among the seve- 
ral claimants. - Section 63 is not at all 
attracted in such a case. The question of 
sending for the attached property would 
arise only after the determination of prio- 
rity, (Para 2) 

Sivamani, for Petitioner: Gandhi. for 
Respondents, 

ORDER :— The sixth respondent be- 
fore the Court below is the revision peti- 
tioner before me. The only point that 
arose for determination by the Court be- 
low is whether it can send for the amount 
of Rs. 3,984-80. which is in the custody of 
the Court of the District Munsif, Erode, 
SE ee 


*(To revise order of Addl. Sub. J.. Erode, 
in E. A. No. 421 of 1972). 


AS/BS/A159/75/AGT 


S. 63: O. 21, 


M. P. EERTE M.. M. P. Gouthies (Ramaswami J.) 


ent of moneys’ 
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tó the credit of O. S. 111 of 1969. The 
first respondent herein, as decreeholder 
in O. S. 261 of 1969 on.the file of the 


-Court below (the Court -of the Subordi- 
. hate Judge, . Erode). 


filed an execution 
petition, got the abovesaid amount at- 
tached and then filed E. A, 421 of 1972 for 
sending for that amount. . This applica- 
tion was opposed by two other decree- 
holders against the: same judgment-deb- 
tors. The judgment-debtors were array- 
ed as respondents 1 to 4 before the Court 
below and the two other decreeholders 
were arrayed as respondents 5 and 6 


‘respectively in the abovesaid application 


viz, E A, No. 42} of 1972. -The other 
two decreeholders have obtained decrees 
in the Court of the District Munsif, 
Erode, against the same judgment-debtors 
and they had also attached the abovesaid 
amount viz. Rs. 3,984-80,. which is in the 
custody of the Court of the District Mun- 
sif. The Court below (the learned Sub- 
ordinate Judge, Erode) thinking that Sec- 
tion 63, Civil P. C. is attracted to the 
facts of this case. has ordered the appli- 
cation for sending for the amount. 


2. The learned Subordinate Judge 
has not realised that that section applies 


‘only when the property attached is not 


in the custody of a Court, Only in cases 
where the property attached is not in the 
custody of Court, the question of the 
Court of higher grade having precedence 
over a Court of the lower grade in deter- 
mining any claim regarding the property 
So attached would arise, But, here, we 

are concerned with money that is in fhe 


‘custody of a Court. The relevant provi- 


sion, that has to be looked into is O. 21. 
R. 52, Civil P. C. The main part of the 
said rule. no doubt. says that the custody 
Court should hold the property subiect 
to the further orders of the attaching 
Court. But, there is the proviso (Proviso 
No. 1) which is in the following terms: 


“Provided that where such propertv 
ig in the: custody of a Court, any question 
of title or priority arising between 
decreeholder and any other person not 
being the judgment-debtor, claiming to 
be interested in such property bv virtue 
of any assignment, attachment or other- 
wise, shall be determined by such Court.” 
The first respondent before me (the peti- 
tioner in E. A. 421 of 1972) is the decree- 
holder .referred to in the: abovesaid pro- 
viso. Respondents 5 and 6 before the 
Court below are persons claiming to be 
interested in the amount now in the cus- 
tody of the District Munsif, Erode. The 
question of priority among these three 
rival claimants is to be determined. un- 
doubtedly, only by the custody Court. for 
the abovesaid proviso savs that the aues- 
tion of priority or title has to be deter- 
mined only by the Court which has cus- 


f 
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tody of the property attached. The 
learned Subordinate Judge has misdirect- 
ed himself in thinking that Section 63, 
Civil P. C. is attracted- to the facts of 
this case and ordered sending. for the 
amount on the ground that his Court is 
of superior grade than the Court whi 

has custody of the money. : 


3. The question of rateable dis- 
tribution does not arise at all at present. 
It is not necessary to consider. in the 
present civil revision petition. whether 
the conditions prescribed under Sec. 73. 
Civil P. C. are available in this case and 
if so, whether the three claimants are 
entitled to rateable distribution. The 
only point, as I said, is whether the. learn- 
ed Subordinate Judge, Erode. has juris- 
diction to send for the amount which is 
now in the custody of the Court of the 
District Munsif. Erode, at this stage. 
Though the District Mumsif has to hold 
the amount subject to the further orders 
of the attaching Court, in this case, the 
learned Subordinate Judge of Erode. pro- 
viso No. 1 to Rule 52 of Order 21 would 
apply and it is the District Munsif. Erode. 
who has to decide the question of prio- 
rity amongst the three rival claimants. 
Only after the District Munsif so decides 
the priority and in case the first respon- 
dent herein is entitled to priority. the 
Court below can order (and) send for the 
amount, and not otherwise, Under such 
circumstances, on the execution applica- 
tion filed by the first respondent herein, 
the proper order that the lower Court 
ought to pass is giving a direction to the 
Court of the District Munsif Erode, to 
determine the question of priority claim- 


‘ed by the three rival claimants. Accord- 


ingly, the civil revision petition is allow- 
ed and the matter is remitted back to the 


- Court below for giving suitable directions 


in the light of the observations above. 
There would be no order ag to costs. 


Petition allowed. . 
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MAHARAJAN, J. 
K. P. Chidambara Mudaliar. Appel- 
an v. V. S. Rukmani Ammal, Respon- 
ent, ! 


Appeal Against Appellate Order 


- No. 117 of 1972, D/- 29-3-1974.* 


(A) Limitation Act (1908). Art, 182 (4) 
—- Revival of execution application — 
Mere addition of a claim cannot ipso facto 
convert revival application into an im- 


*(Against order of Dist, J.. Vellore, . in 
C. M. A. No. 63 of 1972. D/- 8-9-1972). 


JR/AS/E197/74/RSK 


K. P, C. Mudaliar v. V. S. Rukmani Ammal 


A.LR, 


dependent execution petition. {Civil P.C. 
(1908), S. 48). 

The decree-holder. died on -27-9-1961 
and her daughter filed execution petition 
on 19-6-1963 within limitation for reali- 
sation of decreta] amount by sale of some 
of the charged items. It was opposed on 
Rround that without taking letters of Ad- 
ministration she could not execute the 
decree. The execution petition was then 
being adjourned from time to time for 
production of Letters of Administration. 
On 4-6-1966 the daughter of decree-holder 
in order to lighten the file of the statisti- 
cally-minded Court got it dismissed. She 
filed another petition within three years. 
This subsequent petition contained addi- 
tional amount and sale was claimed 
against additional items. 

Held the subsequent execution peti- 
tion would be regarded as a composite 
petition containing a prayer to continue 
or revive the prior execution petition plus 
a fresh execution petition in respect of 
such fresh claim, both as regards money 
and property, .as might not have been 
barred by limitation. The’ mere addition 
of a claim cannot ipso facto convert what 
is essentially an application for continua- 
tion or revival into an independent execu- 
tion petition. (Para 5) 


V. Srinivasan. for Appellant: D. K. 
Srinivasagopalan, for Respondent. 


JUDGMENT :— This is an appeal 
against the judgment of the District Judge 
of North Arcot. confirming in appeal.. the 
order of the principal Subordinate Judge, 
Vellore. holding that the execution peti- 
tion filed by the respondent was:not barr- 
ed by time. . One Govinda Ammal. who 
was the-wife of the appellant. Chidambara 
Mudaliar, obtained a decree for mainten- 
ance against her husband in O. S. No. 133 
of 1948 on the file of the Sub-Court. Vel- 
lore. Under the decree the husband was 
liable to pay the wife, for the term of her 
life. maintenance at the rate of Rs. 150 
per mensem from 9-9-1948. The main- 
tenance decree itself was granted on 13-7- 
1949. On 4-10-1980 the decree was am- 
ended by providing for sale of the charg- 
ed properties in case the judgment-debtor 
defaulted to pay. The decreeholder died 
on 27-9-1961. Rukmani Ammal, who was 
the daughter and heir of Govinda Ammal, 
the decreeholder, filed E. A. 196 of 1963 
on 20-3-1963. for recognising her as legal 
representative of her deceased mother on 
foot of a registered will executed by her. 
She also filed on-19-6-1963 E. P. 147 of 
1963 for execution of the decree.in res- 
pect of the amount that had accrued due 
upto 27-9-1961, the date of death of the 
decreeholder. Both these applications 
were dismissed on 4-86-1966. as not press- 
ed. The petitions were not pressed evi- 
dently because the judgment-debtor took 


Sf) 


1975 


the objection that without production of 
letterg of administration Rukmani Ammal 
Was not competent to execute the decree. 
Subsequently, she obtained letters of ad- 
ministration and filed E. P. 47 of 1969, 
which though numbered in 1969 had been 
filed on 2-12-1968 itself. It was this ex- 
ecution petition that the judgment-debtor 
attacked as barred by limitation. Both 
the executing Court and the first appel- 
late Court have repelled this contention 
and directed execution to proceed. It is 
against the order ‘of the first appellate 
Court concurring with that of the execut- 
ing Court that the present appeal ` has 
been filed. In order to find out if the de- 
cree was alive. we have to refer to cer- 
fain relevant events and consider them in 
the light of the provisions of the Limita- 
tion Act, 1908. The maintenance decree, 
as I have already. noted, was granted on 
13-7-1949, and it would be ordinarily 
barred, on 13-7-1961, in respect of arrears 
due upto 13-7-1949 under Section 48. Civil 
P. C., but then it was amended on 4-10- 
1960. Under Clause (4) of Article 182 of 
the old Limitation Act. a period of limita- 
tion of three years would be available for 
the decreeholder from the date of amend- 
ment. The combined effect of Section 48. 
Civil P. C. and Article 182 (4) of the old 
Limitation Act, is to extend by three 
years the period of limitation of twelve 
years prescribed by Section 48. Civil 
P. C. The decree in respect of past main- 
tenance would then get barred on 4-10- 
1963, that is to say. on the expiry of three 
years from the date of its amendment. 
As for the decree in respect of future 
maintenance it was a recurrent liability 
and the decree in respect of liabilitv for 
each month after the date of the decree 
would get barred on the expiry of 12 
years after the concerned monthly main- 
tenance became due, 

2. The decreeholder died on 27-9- 
1961. and her daughter, who is the res- 
pondent in this appeal. filed E. P. 147 of 
1963 on 19-6-1963, for realisation of 
Rs. 21.805, by sale of some of the charged 
items mentioned in the decree. This ex- 
ecution petition was within time. The 
judgment-debtor opposed this execution 
petition on the ground that without proof 
of the will, on foot of which the daughter 
of the decreeholder claimed the decretal 
amount, she ought not to be allowed to 
execute the decree. This forced the daugh- 
ter to file O. P. 49 of 1966 on the file of 
the District Court of Vellore for grant of 
letters of administration on foot of the 
will executed by her mother. Govindam- 
mal, That original petition was opposed 
by the judgment-debtor and it was there- 
fore pending for a considerable time. The 
result was that E. P. 147 of 1963 was be- 
ing adjourned from time to time for pro- 
duction of Letters of Administration. 
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3. On 4-6-1966, that is to sav. after 
E. P. 147 of 1963 had been kept pending 
for nearly three years, the decrecholde-’s 
daughter, evidently to oblige a statisti- 
cally-minded Court. made the following 
endorsement :— 


“Without prejudice te filing another 
petition this application is not pressed 
now ard it may be dismissed for statisti- 
eal purposes as not pressed.” 

The Court jumped at this endorsement 
and passed the following order. 

“Dismissed as not pressed,” 

The learned Subordinate Judge has right- 
ly held that the endorsement was made 
by the decree-holder’s dauvhter, not be- 
cause she had committed any default in 
carrying forward the execution petition, 
but because, for reasons beyond her con- 
trol, the letters of administration she had 
applied for had not vet been rranted by 
the District Court. The learned District 
Judge erred when he held, in appeal. that 
the dismissal of E. P. 147 of 1963 was not 
effected for statistica] purposes. Any one, 
Who could read between the lines. would 
see clearly that E. P. 147 of 1963 was not 
pressed because the execution petitioner 
was jnvited to lighten the file of the Court 
in which the execution petition had re- 
mained for nearly three years. It would 
then follow that when the respondent 
filed E. P. 47 of 1969. on 2-12-1968. that 
is to say. within three vears after the 
date on which E. P. No. 147 of 1963 was 
dismissed for statistical purposes, that 
execution petition must be regarded as a 
continuation or revival of E. P. 147 of 
1963, 

4. Learned counsel for the appel- 
lant contends that it cannot be so regard- 
ed for two reasons: (i) certain items not 
included in the earlier execution petition 
have been included in the later execution 
petition; fii) the amount claimed in the 
latter execution petition is larger than 
that claimed in the earlier one. 


5. I do not think that the addi- 
tional items against which sale is praved 
for and the additional amount for which 
execution is sought to be levied. ean de- 
tract from the character of the sub- 
sequent execution petition, which is in 
essence a continuation or revival of the 
earlier execution petition. It may be that 
if any claim is made in the subsequent 
execution petition for the first time after 
the period of limitation of 12 years had 
expired, that part of the claim is liable 
to be rejected as barred by time. But 
then, the decree was for monthly main- 
tenance and the amount was accruing due 
each month till the original deecreeholder 
died: and the decree-bolder or her legal 
representative could be entitled to ex- 
ecute the decree for each monthly instal- 
ment within a period of 12 vears there- 
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after, If. any such claim. which was not 
barred by time, was included in the sub- 


- sequent execution petition, it goes with- 


out saying that it can be enforced not- 
withstanding the fact that in respect. of 
the amount claimed in the previous ex- 
ecution, the subsequent execution peti- 
tion would be treated merely as a revival 
or continuation of the previous one. In 
other words. the subsequent execution 
p2tition would be regarded as a composite 
petition containing a prayer to continue 


-lor revive the prior execution petition plus 


a fresh. execution petition in respect of 
such fresh claim, both as regards money 
and property, as might not have been 
barred by limitation. The mere addition of 
a claim cannot ipso facto convert what is 
essentially. an application for continuation 
or revival into an independent execution 
petitioni I would therefore hold that 
E. P. 47 of 1969, which was filed on 2-12- 
1968, must be regarded-as only a continua- 
tion of E. P. 147 of 1963, which. having 
been filed within the period of limitation 
allowed by law. was clearly in time. Con- 
sequently. the appeal of the ‘judyment- 


debtor fails and will stand dismissed with 


costs. Leave refused, 
| Appeal dismissed. 
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~ RAMAPRASADA RAO AND 
‘NATARAJAN, JJ. ` 
2 A. Shanmugha Mudaliar, Appellant v. 
A. Abdul Kareem, Respondent. 
Appeal No. 569 of 1968. D/- 12-3- 
1974.* 


(A) Trade “and Merchandise Marks 


. Act (1958),.S. 106 — Suit for passing off 


— Grant of injunction — Defendant’s 

mark “No. 4AG Beedies” whether identi- 

a with or deceptively similar to plain- 
’s mark “No, 4 Jadi Beedi”. 


The defendant had adopted the same 


“method and the: same design in his wrap- 


per. It was-impossible for any reason- 
able man to conclude that the two wrap- 
pers bearing the trade marks were in any 
material particular dissimilar. The. de- 
fendant’s wrapper had exactly .all the 
prominent features displayed in the same 


‘manner and practically having the same 


colour ag disclosed and displayed by the 
plaintiff in his wrapper. There were 
slight differences which would be imper- 
ceptible to even an intelligent purchaser. 
The two marks, therefore, were so decep- 
tively similar that they were likely to 


"(Against judgment and decree of Dist. J., 
North Arcot at Vellore in O. S. No. 3 of 
1962, D/- 23-12-1967). 


JR/KR/E482/74/MBR 


cause utter confusion in the minds of the 
unwary purchasers (the elass of purcha- 
sers of beedies). In the circumstances, 


the plaintiff is entitled to a permanent `- 


injunction in this suit for passing off. 


| | (Para 3) 
K. N. Balasubramanian and M. Srl- 
nivasan, for Appellant; 


T. R. Rama- 
chandran and T. R. Rajagopalan. for Res- 
pondent, ; aa S l 


RAMAPRASADA RAO. J.:— The 
Defendant is the appellant. The. plaintiff, 
a. trader and manufacturer ‘of beedies, 
whose mark is admittedly known as “No. 4 
Jadi Beedi” filed this action against the 
defendant contending that the defendant 
several years after the plaintiff . started 
manufacturing -and marketing of such 
beedies has designed a mark which is 


4 
Toy. 


deceptively similar to and resembling in | 


every material particular to his.mark of 
"No. 4 Jadi Beedi”. The defendant has 
adopted a mark known as No. 4 AG Bee- 
dies,” but the plaintiff's case is that in 
order to cut at his trade the defendant 
has designed the mark and was using it 
on the labels attached to the beedies as 
also on ‘the wrappers and even a’ casual 
Comparison of the beedi packets and bun- 
dles would disclose a close resemblance 
as between. the:-two marks and designs. 
that the Plaintiff is entitled to an auto- 
matic decree of .permanent injunction 
réstraining the defendant from passing off 
or attempting to pass off the beedies now 
sold by him under “No, 4 AG” mark with 
the wrappers, designs and labels contain- 


ing such mark. The plaintiff also would 


allege that the defendant is under selling 


his beedies and is thus cutting into the- 


volume of the plaintiff's husiness as well. 


2, The defendant. in his written 
statement, denied any such resemblance 
and much less deceptive similarity , be- 
tween the two marks. He traced the his- 
tory of his business and as to how he dē- 
signed for himself the literature. over the 
wrappers and invented on his own the 


mark “No, 4 AG” and his contention is 


that “AG’ consists of a mixture of the 
first letter in “Anna Beedies” and the 
first letter in “Gem Beedies” which he 
started and that therefore he had a right 
to use this invented mark of his on the 
products manufactured by him and the 
plaintiff is not entitled to a permanent 
injunction as prayed for. It mav be noted 
that the plaintiff came to Court for the 
grant of permanent injunction on. the foot 
that the Defendant was passing off his 
beedies as if they were of the manufac- 
ture of the plaintiff by adopting. a mark 
which is so near and s0 much deceptively 
similar to his mark of “No. 4” beedies. It 
appears that the defendant raised-an ob- 
jection in the course of the trial that as 
the mark was not a registered mark 


$ 
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under the provisions of the Trade and 
Merchandies Marks Act, 1958. the plain- 
tiff was not entitled to any relief. The 
plaintiff, during the pendency of the suit, 
got his mark “No. 4 beedies’” registered 
under the provisions of the above Act and 
we are informed that the plaint was am- 
ended after the plaintiff secured such a 
registration of his mark. But it is curious 
that an additional issue was not raised in 
the pleadings as to the nature of entitle- 
ment of the plaintiff after he secured 
such a statutory right under the Trade 
and Merchandise Marks Act. 1958. On 
the pleadings as they stood but in the 
above circumstances the following issues 
were raised. 

-“]. Whether the plaintiff had ac- 
quired a proprietary title to “No. 4 Mark 
Beedies” ? 

2. Whether the defendant’s AG mark 
beedies are identical with or deceptively 
rea to the plaintiffs A-4 mark bee- 

es ? z 
- 3. Whether the defendant is passing 
hig beedies as those of plaintiffs No. 4 
rk beedies ? 
- 4, Whether the plaintiff is estopped 
from filing this Suit? 

5. Whether there was inordinate de- 
lav in filing the suit and is it liable to he 
dismissed on that ground? 


6. Whether the plaintiff is not en- 
titled to the exclusive right to the ‘No. 4 
mark Beedies’ on account of the non-re- 
pistration under the Trade Marks Act? 

7. To what relief is the plaintiff en- 

titled ? 
The learned Judge came to the conclu- 
sion that on a fair comparison of the two 
marks. they are so deceptively similar 
that they are likely to cause utter con- 
fusion in the minds of the unwary pur- 
chasers who. in the instant case. belong to 
a peculiar class, not being the normal pur- 
chasing members of the public. He also 
found that by reason of the trade mark 
having been registered in the. course of 
the trial the plaintiff was entitled to use 
the same as registered proprietor thereof. 
He found that there was no delay in the 
plaintiff coming to Court for the issue of 
a permanent injunction as, according to 
the evidence let in in the case, the learned 
Judge was of the view that only a few 
months prior to the institution of the suit 
the defendant began using his | trade 
mark. Having found all the-issues in fav- 
our of the plaintiff, he decreed the suit. 
It is as against this decree the defendant 
has come up in appeal. l 


3. We have taken for comparison 
Exs. A-3 and A-7. Ex. A-3 is a wrapper 
used by the plaintiff over bundles of 500 
beedies in the course of his trade in which 
he adopted his mark ‘No. 4 beedies’. 
fr A-7 is a wrapper used by the Defen- 
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dant over bundles of 500 beedies which 
contains the mark ‘No. 4 AG’. Though the 


test of comparing such wrappers by keep- 
ing them side by Side is discouraged, in 
the instant case we made a comparison 
Of the exhibits as above to find out whe- 
ther there. could possibly be any dissimila- 
Tity at all between the two. Though we 
were at pains to make such a microscopic 
examination of the two labels. we could 
not discover any dissimilarity. For ex- 
ample, we find that in Ex. A-3 the litera- 
ture adopted by the plaintif has a 
special signification and- the manner in 
which he has prepared the wrapper 
including the lettering therein and the 
Pattern and placing of such literature 
has.gq peculiarity of its own. If the de- 
fendant was the creator or designor of 
the mark under Ex. A-7, he could have 
thought of a different design and a diffe- 
rent methodologoy to imprint the letter 
scheme in hig wrapper. On the other 
hand, we find that he has adopted the 
same method ond the same design in his 
wrapper: that it Is impossible for any rea- 
sonable man to conclude that Exs. A-3 
and A-7 are in any material particular 
dissimilar. The learned trial Judge has 
very carefully compared the wrappers 
and has given a graphic description of 
both the wrappers only to find that the 
defendants wrapper has exactly all the 
prominent features displaved in the same 
manner and practically having the same 
colour as disclosed and displaved bv the 
plaintiff in his wrapper. According to the 
learned Judge, with which we also agree, 
there are slight differences which would 
be imperceptible. to even an intelligent 
purchaser, The class of purchasers of bee- 
dies is always understood as unwary pur- 
chasers. A fortiori it follows that it would 
be impossible for them to decipher an im- 
perceptible difference which would not 
have been even found bv a reasonable 
intelligent buyer. We have made a com- 
parison of the wrappers and the learned 
Judge has dealt with the other exhibits). 
filed by both sides. He has compared 
Exs. A-4 and A-8 and Exs. A-5 and A-9 
Exs. A-4 and A-5 belonging to the plain- 
tiff and Exs. A-8 and A-9 adopted bw the 
defendant, and found such deceptive 
similarities as are. easily perceivable and 
discernible when a comparison is under- 
taken of the wrappers Exs. A-3 and A-7. 
We have no hesitation at all to hold in 
the instant case that the plaintiff is en- 
titled to a permanent injunction on the 
ground that the defendant has designed a 
label with the. intention of imitating that 
of the plaintiff which was also in yogue in 
the market, for the sole purpose of com- 
mitting wrongful loss to the plaintiff. 


4. One other contention raised by 
the defendant was that he was using his 
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mark for a considerable length of time 
and the plaintiff acquiesced for such user. 
His case was that he started originally 
beedies with the mark of “Anna Beedies” 
and later on he traded in “Gem Beedies” 
and he made a harmonious combination 
of these two and adopted ultimately “AG 
Beedies” and the period during which he 
was trading in the above marks and also 
in the mark complained against when 
cumulatively taken into consideration 
would lead to the inference that the plain- 
tiff acquiesced in the trade of the defen- 
dant with the alleged infringing marks. 
We are unable to accept this contention. 
We are here concerned with the mark 
"No. 4 AG“, The learned Judge right- 
ly found on the evidence that the defen- 
dant began to use this mark onlv a few 
months before the plaintiff came to Court 
for the grant of a permanent injunction 
on the ground that the offending articles 
were infringing his mark and cutting into 
his trade. No record has been shown to 
us by Mr. Balasubramaniam appearing 
for the appellant. which would in any 
Way disturb the finding arrived at bv the 
learned trial Judge. We agree with the 
learned trial Judge that there was no de- 
lay in the matter of the institution of this 
suit for passing off and the plaintiff came 
to Court with as much expedition as pos- 
sible to vindicate his rights. 


5, The learned Judge was also 


right. in the light of the supervening sta- 


tutory, right obtained by the plaintiff 
under the Trade and Merchandise Marks 
Act, 1958, in finding that the plaintiff has 
become the registered proprietor of the 
mark “No. 4 Jadi Beedies”’. Though. as 
we said, it was curious that an indepen- 
dent issue has not been framed notwith- 
standing the fact that the plaint was am- 
ended, vet it ig necessary to observe. that 
having regard to the facts of this case in 
which there was an infringement at the 
inception in the sense that when the suit 
was filed the defendant was guilty of 
passing off and after the plaintif obtain- 
ed the right as registered proprietor of 
the trade mark in question under the 
Trade and Merchandise Marks Act. 1958 
there was also an infringement of the 
said registered trade mark. It is unneces- 
sary, however, to go into this deeper since 
no specific issue has been framed. 


6. We accept the findings of the 
learned trial Judge on all the issues, This 
appeal is dismissed’ with costs. 


Appeal dismissed. 
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Madras Motor & General Insurancé 
Co, Ltd., Appellant v. Madathi Ammal 
and another, Respondents. 

A. A, O. No, 220 of 1972. D/- 1-3- 

1974,* 
; (A) Motor Vehicles Act (1939), Sec- 
tions 96 (2) (bì) (ii) and 3 — Insurance 
Company opting to cover an ‘accident 
caused by a driver who did hold license 
on the date of the accident, though he 
held a license prior to that date and was 
not disqualified for holding or obtaining a 
license on date of accident — Effect, 


All that Section 96 does is to enume- 
rate the conditions, which the Insurance 
Company is at liberty to incorporate in 
the policy. What the Act in. effect tells 
the Insurance Company is “There are 
certain risks which, under the statute, 
you are bound to cover. There are cer- 
tain other risks, which by negotiating 
With the owner of the vehicle vou may 
choose to cover at your option ea 
under the statute vou are not bound t 
cover the same”. 
three sub-clauses in Section 96 (2) (b) (ii), 
which are disjunctive show the amplitude 
of exclusion, They cannot be sø inter- 
preted as to exonerate the insurance com- 
pany from liability where it specifically 
undertakes to cover lability in respect of 
a person who at the time of the accident 
had no effective license but who had held 
a license and was not disqualified for hold- 
ing or obtaining license. (Para 3) 

There is nothing in Section 3 or any 
other section of the Act which would 
justify the contention that a driver vio- 
lating Section 3 or any other penal provi- 
Sion of the Act would by virtue of his 
violation relieve the Insurance Company 
of its liability to indemnity, The penal- 
ties prescribed for violation of rules can- 
not exonerate the insurance company of 
its liability under contract. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1972 Mad 15 = 84 Mad LW 518 5 


JUDGMENT :— This is an appeal by 
the Insurance Company against the order 
of the Motor Accidents Claims Tribunal, 
Tirunelveli, awarding a compensation of 
Rs. 5,000 under Section 110-A (1) of the 
Motor Vehicles Act, to one Madathi 
Ammal for the death of her husband: 
Paramasiva Konar in a trafflic accident, 


‘AIR, 


The accident itself took place at 4.30 a.m.. 


on 8-1-1969. While the deceased was 
driving his single bullock cart in an 
easterly direction along the Ttrunelveli- 
Tiruchendur main road, west of Vittilapu- 


*(Apainst order of M. A. C. T.. Ttrunel- 
veli in O. P. No. 71 of 1969). 


KR/LR/E648/74/RSK 


In other words thé 
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ram vilakku, lorry MDT 7441 belonging 
to Badrakali Ammal (the first respondent 
in the Court below) and insured with the 
appellant and driven’ by one Ramachan- 
dran dashed: against the bullock cart, with 


the result the deceased was thrown off - 


the cart and was killed on the spot. 


2, After the accident. the driver 
himself lodged Ex, A-3, the first informa- 
tion report, in which he stated that while 
driving, he had a nap for a second. with 
the result his lorry dashed against the 
bullock cart, and the driver of the cart 
and the bullock died on the spot. On foot 
‘of this first information report. the driver 
Was prosecuted under Sections 304-A and 
279, I. P. C. before the Additional First 
Class Magistrate, Tirunelveli, and con- 
victed and sentenced to undergo rigorous 
imprisonment for nine months and three 
months respectively. In these circum- 
Stances, the learned counsel for the appel- 
lant is fair enough to concede that the 
plea of rashness and negligence on the 
part of the: lorry driver has been estab- 
lished and he is not prepared to challenge 
the finding in this behalf. 


The next question that arises for con- 
sideration is, what is the quantum of com- 
pensation payable to thé widow of the 
deceased ? The evidence of P, W. I. the 
widow is that her husband used to earn 
about Rs. 5 every dav and that at the 
time of the-accident he was aged 40. But 
for the accident, it is not unlikely that he 
would have lived for another 20 years. If 
he had been paying even Rs. 75 per 
mensem, to his dependent wife, he would 
have paid Rs. 900 per year to her for a 
period of 20 years. Even making allow- 
ance for the lump sum payment, I would 
have fixed the amount of compensation at 
a much higher figure than the amount of 
Rs. 5,000 fixed by the tribunal. However. 
as the claimant has not preferred any 
appeal, I confirm the auantum fixed by 
the tribunal, 


3. The third and most important 
question raised by the Insurance Company 
May next be considered. Ex. B-1 is the 
history sheet of Ramachandran. who 
drove the lorry and caused the accident. 
This hitory sheet has been maintained in 
the office of the. Regional Transport Au- 
thority. Tirunelveli. It is found there- 
from that the driving licence originally 
issued to Ramachandran expired on 27-11- 
1968. Under Section 10 of the Motor 

Vehicles Act— 


“A driving licence issued or renewed 
under this Act shall, subject to the provi- 
sions contained in this Act as to the can- 
cellation of driving licences and the dis- 
qualification of-holders of driving licences 
for holding or obtaining driving licences. 
be effective without renewal for a period 
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of three years only, from the date of the 
issue- of the driving licence, or. as the case 
may be. from the date with effect from 
which the driving licence is renewed 
under Section 11, and the driving licence 
shall be deemed to continue to be effec- 
tive for a period of 30 days after the date 
of its expiry.” 
By force of Section 10. therefore, the 
licence of Ramachandran shall be deem- 
ed to continue to be effective for a period 
Of 30 days from 27-11-1968. In other 
words, it must be deemed to have been 
in force till 27-12-1968. Actually. Rama- 
Chandran appears to have renewed his 
licence, not within the period of the grace 
allowed by Section 10 of the Act, but with 
effect from 10-1-1969. Under the pro- 
Vere to sub-section (1) of Section 11 of the 
- “Provided that in anv case where the 
application for the renewal of a driving 
licence is made more than 30 days after 
the date of its expiry. the driving licence 
Shall be renewed with effect from the 
date of its renewal.” | 
It must, therefore, be taken that Rama- 
Chandran applied for renewal only on 
10-1-1968. and that is why it has been 
renewed for a period of three vears from 
10-1-1969 to 9-1-1972. It would. there- 
fore, follow that on 8-1-1969. the actual 
date of the accident, the driver had no 
effective or valid licence. Learned coun- 
sel for the Insurance Company contends 
that under Section 96 of the Motor Vehi- 
cles Act, the Insurance Company is not 
liable to cover the risk brought about by 
a driver, Who on the date of the accident 
had no valid licence. Before considering 
the validity of thig contention. I think 


‘it necessary to set out the relevant clauses 


of Section 96 of the Act. That section 
provides that an insurer shall be entitled 
to defend the action on any of the fol- 
lowing yrounds, viz.— 


a (|) eee 

(b) that there has been breach of a 
specified condition of the policy. being one 
of the following conditions. namely: 

(i) a condition excluding the use of 
ine vehicle (8): a D aes cine (c) 


(ii) a condition excluding driving by 
a named person or persons-or bY anv per- 
son who is not duly licenced. or by anv 
person who has been disaualifieq for 
holding or obtaining a driving licence 
during the period of disqualification...... 
While the provision makes it clear that 
the right of the Insurance Company to 
defend is restricted to the various condi- 
tions set out in this sub-section, it is also 
clear from the sub-section that none of 
these defences will be available to the 
Insurance Company, unless it incorporates 
these conditions in the policy. The ex- 


~ 
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pression in clause (b) of Section 96 (2) 
‘that there has been breach of a specified 
condition of the policy, being one of the 
following conditions,’ reinforces this con- 
clusion, It is contended on behalf of the 


Insurance. Company, that by virtue of the - 


Provisions of Section 96. the Insurance 
Company is exonerated of the liability to 
cover an accident caused by a driver. who 
did not hold an effective licence on the 
date of the accident though prior to the 
date of the-accident he might have held 
a valid licence and on 
accident he was not disqualified for hold- 
ing or obtaining a driving licence. I am 
unable to agree. All that the. section does 
is to enumerate the conditions. which the 
Insurance Company is at liberty to in- 
corpcrate in the policy. What the Act in 
effect tells the Insurance Company 18. 
“There are certain risks which, under the 
statute, you are bound to cover. There 
are certain other risks, which by nego- 
tiating with the owner of the vehicle you 
‘may choose to cover at vour option. 
though under the statute vou are not 
bound to cover the same”. Section 96 
enables the Insurance. Company to defend 
‘an action against it on the ground that 
there has been a breach of a specified 
condition of the policy and enables the 
` company to incorporate in the policy any 
of the conditions mentioned in sub-cl. (ii) 
of Clause (b) of Section 96 (2), which 
enables the. Insurance Company. to in- 
corporate in the insurance policy “a con- 
dition excluding driving by a named per- 
son or persons or by any person who 1s 
not duly licenced or by any person who 
has been disqualified for holding or ob- 
taining a driving licence during the period 
of disqualification.” This clause, it may 
be noted, contains three sub-clauses 
which are disjunctive, viz. (1)‘excluding 
driving by ‘a named: person or persons; or 
(2) excluding driving by any person who 
is not duly licensed: or (3) excluding 
driving by any person who has been dis- 
qualified for holding or obtaining a driv- 
ing licence» during the period of disquali- 
fication. The first clause permits an In- 
surance Company to rid itself of the labi- 
lity by providing that if an accident occurs 
while a named person dtives the vehicle, 
“the company shall not be liable to m- 
ify the owner. The second clause 
enables the Insurance Company to dis- 
claim liability in cases where at the time 
of the accident; the driver is a person who 
does not hold a licence. dulv granted to 
him. The third clause enables the In- 
surance Company to disclaim liability in 
cases where during the accident the vehi- 
cle was driven by a person who might 
not hold a valid licence at the time of the 
aceident, but who had held a licence pre- 
viously, but who had not been disauali- 


fied for holding or obtaining it. In other 


the date of the 


words, the three sub-clauses in Sec’ 96 
(2) (b) (ii) indicate the amplitude of ex- 
clusion. As the sub-clauses are disjunc- 
tive, an option is given to the Insurance 
Company, to exclude driving either’ by a 
named person or by a person who is not 
duly licensed or by a person who has 
been disqualified for holding or obtaining 
a-driving licence or, to exclude driving by 
all these three classes of persons, In 
other words. it ig open to the Insurance 
Company to refuse to cover a risk brought 
about by a person like driver Ramachan- 
dran, who at the time of the. accident, 


had held a licence, but had no effective- 


licence covering the period of the acci- 
dent: But, unfortunately, the ‘Insurance 
Company has’in this case exercised its 
option even to include a person. who had 
held a licence prior to the date of the ac- 
cident, (that is to say licence that had ex- 
pired prior to the date of the accident) 
and vet was not disqualified for holding 
or obtaining such a licence at the time 
Of the accident, Ex. B-3 is the policy ad- 
mittedly issued by the appellant to the 
owner of the lorry. The schedule to this 
policy delineates the area of liability of 
the Insurance Company. The limits of 
the liability are given in the schedule as 
Rs, 20,000 in t¢espect of anv one accident 
and Rs. 20.000 in respect of any one claim 
Or. series of claims out of one 
event. Then the schedule proceeds to de- 
fine the limitations of the vehicle as to use, 
Then in red ink, the following words 
occur ; i 
“The policy does not cover: f 
1. Use for organised racing -pace- 
making reliability trial or speed testing. 
2. Use whilst drawing a trailer......... 
3. Use for the conveyance of passen- 
gers for hire or reward,” 
Then comes the clauses ‘relating to the 
driver. That clause says— 


“Driver: Any one of the following— 

(a) the Insured, 

(b) any other person. provided. he is 
in the. insured’s employ or is driving on 
his order or-with his permission”. . 

Then there is the most important proviso, 
which is in print and which runs as fol- 
lows: 

“Provided that the person driving 
holds a licence to drive the motor vehi- 
cle or has held and is not disqualified for 
holding or obtaining such a licence”, 
What ig the proper construction to be 
placed on the words, “the person driving 
holds a licence to drive the Motor Vehi- 
cle or has held and is not disqualified for 
holding or obtaining such a licence” ? This 
clause clearly contemplates a person, who, 
although he had obtained licence which 
expired prior to the accident did not hold 
a valid licence on the date of the acci- 
dent, and yet was not disqualified for 
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holding or obtaining such a licence. 
Insurance Company with its great busi- 
ness experience, must: have thought it 
right to eover an accident caused. by a 
Person Who has had considerable driving 
experience, and yet due to inadvertence 
or absent-mindedness, has not chosen to 
renew that licence: during the period al- 
lowed by law and has been involved in 
an accident while he had not obtained a 
renewal of the licence. Evidently, the 
Insurance Company trusts the expe- 
rienced drivers not to drive the vehicie 
rashly and negligently, this expectation 
resting upon their past performance 
rather than upon the technical. but un- 
important question whether they have 
been careful and alert enough to renew 
the licence within the period allowed by 
law. Mr. Devanathan, learned counsel 
for the Insurance Company. says that the 
proviso should be construed in such a 
way as to exclude the intention of the 
Insurance Co. to include driving by a 
person who did not hold an effective 
licence at the time of the accident. I am 
entirely at’a loss the accept such a con- 
struction. The Insurance Company has 
used the words deliberately to show that 
it has made a distinction between two 
categories of drivers, viz., (1) drivers 
holding licence to drive the motor vehicle 
at the time of the accident: and (2) dri- 
vers, who have held a licence prior to the 
date of the accident. but not disqualified 
for holding it at the time of the accident, 
though they hold no vaild licence at the 
time of the accident. I, therefore, refuse 
to accept the rather artificial construc- 
tion which. is sought to be nut bv learned 
counsel upon the proviso contained ~ in 
the policy, 


4, It is lastly contended that the 
construction contended for would receive 
support from Section 3 of the Motor Vehi- 
cles Act. I am unable to agree. Section 3 
says— 

“No person shall drive a motor vehicle 
in any public place unless he holds an ef- 
fecive driving licence issued to himself 
authorising him to drive. the vehicle...... = 
The penlty for disobeying Section 3 is 
that the driver would forfeit his licence 
_lor otherwise would be penalised, There 
is nothing in Section 3 or anv other sec- 
tion of the Act which would tustify the 
contention that a driver violating Sec.. 3 
or any other penal provision of the Act, 
would be virtue of his violation relieve 
the Insurance Company. of its liabilitv to 
indemnify. Violation of the motor vehi- 
cle rules is a matter for which certain 
penalties are prescribed.. Those penalties 
do not and cannot exonerate the In- 
surance Company of its liabilit because 
under an express contract. it has stipu- 
lated to cover a liability of this kind. In 


Yellaya Goundor vy. Lakshmi 


The -the resilt, 


Mad. 253 


e i repel all. the contentions 
raised by the Insurance Company, and 
confirm the order of the Court below. 


ð ` I mav also refer to a decision 
of Raghavan, J. iri Motor Owners In- 
surance Company v. Daniel, 84 Mad LW 
518 = (AIR 1972 Mad 15) anon which 
reliance . is placed by learned counsel. 
That was.a case where the Insurance 


- policy repeated word for word the provi- 


Sions of Section 86 (2) (b) GÐ of the Act. 
As I have already held, Section 96 (2) (b) 
Gi) of the Act gives an option to the In- 
surance Company to lay down anv of the 
three conditions specified in sub-cl. (ii). 
In that case. the Insurance Contract had 
incorporated cumulatively two out of. the 

ee conditions contemplated in sub- 
Clause (ij), and, thereby excluded driving 
not only by a person who had held œ 
licence, though he was not disaualified at 
the time of the accident, but also driving 
by a person, who was not at- the time of 
the accident duly licensed. But. in this 
case, the Insurance Company, without in- 
corporating all the permissible conditions 
mentioned by the statute. has opted to 
exclude driving only by a person who 
had prior to the accident, held the licence 
and wag not disqualified at the time of 
the accident from. holding or obtaining 
such a licence. JI do not, therefore. think 
that the decision of Raghavan. J. has anv 
application to the facts of this case. 

6. - The result is, the appeal fails 


and will stand dismissed with costs. 


nthe I direct. under Section 110-CC 
of the Motor Vehicles Act, that ‘the 
claimant shall be entitled to simple inte- 
rest at 6 per cent: upon the amount of 
Rs, 5.000 from the date of the claim, 28-2- 
1969 upto the date of payment. It ap- 
pears that a sum of Rs. 2,000 has been al- 
ready deposited by the Insurance Com- 
pany into the Court, in which case it will 
not carry interest from the date of de- 
posit, though it will carry interest from 
the date of claim upto the date of derosit. 
Time for payment of the balance two 


months. 
Appeal dismissed. 
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Yellaya Gounder and another, Peti- 
tioners y. Lakshmi and others. Respon- 
dents. 
Civil Revn, Petn. No. 259 of 1973. D/- 
12-2-1974.* 


*(Petition under Section 115 of Act 5 əf 
1908 praying High Court to revise ordcr 
of Dist. J.. Salem in A. S. 361 of 1970). 
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; (A) Hindu Succession Act (1956). Sec- 

tion 18 — Succession to brother — Sister 
of deceased by full blood would exclude 
not. only sister by half blood but also 
brother by half blood. _ 

The section uses the words ‘if the 
nature of the relationship is the same in 
every other respect’, The nature of re- 
lationship of a sister and a brother (in 
respect of the deceased) is one and the 
Same in every other respect (sex has no 
relevance) for there is no difference either 
in respect of ascent or descent or in any 
other way. {Paras 3.5) 
Cases Referred: Chronological Paras 
AIR 1973 Mad 231 = (1973) 1 Mad LJ n 


K. Parasaran for Rai and Raj. for 
Petitioners; T. Somasunderam and A. S. 
Venkatachala Moorthy. for Respondents. 


ORDER :— The question raised in’ 


this civil revision petition is about the 
interpretation of Section 18 of the Hindu 
Succession Act, hereinafter referred to as 
the Act. O. P. 11 of 1966 on the file of the 
Additional District Munsif, Salem, is one 
for the grant of succession certificate in 
respect of collection of certain debts left 
by one Ramaswami. The claimants are 
his sisters, by name Lakshmi and Sellam- 
mal, Ramaswami, since deceased. Lak- 
shmi and Sellammal are the children of 
one Koocha Gounder through the second 
wife one Ramayee Ammal. The said 
Koocha Gounder begot theree other child- 
ren through hig first wife Kaveri alias 
Kapadiammal and they are Vellaya Goun- 
der, Chinna Gounder and Veeri Ammal. 
These three children. through the first 
wife, who are the half brothers and half 
sisters of deceased Ramaswami resisted 
the claim for succession certificate . con- 
tending that the certificate should be 
issued not only in favour: of the two full 
sisters of Ramaswami but also in their 
(half brothers’ and half sister’s) favour. 
Ramaswami did not leave anv class 

heir, His father had also predeceased 
him. His brothers and sisters are the 
only near relations left by him and they 
come under Entry I, Class II of the sche- 
dule. They would take the estate of 
Ramaswami simultaneously. but only sub- 
ject to the provisions contained in Sec- 
tion 18 of the-Act which excludes half 
blood in preference to full blood. The 
District Munsif interpreted Section 18 in 
such a wav that he held that only Veeri- 
ammal, the step sister would be excluded 
but the two step brothers of Ramaswami 
cannot be excluded in succeeding to the 
estate of the deceased. The claimants, 


namely, the two full sisters of Ramaswam!. 


fone of the claimants died and her legal 
representatives came to be added) filed 
A, S. 361 of 1970 on the file of the Dis- 
trict J udge, Salem, and the learned Addi- 


Yellaya Gounder v. Lakshmi (N. S. Ramaswami J.) 


A.L B. 


tional District Judge held that even the 
two step brothers are excluded as against 
the two full sisters of deceased Rama- 
swami in succeeding.to hig estate. The 
succession certificate had been ordered to 
be- granted only in 


brothers of Ramaswami have filed the 
present. revision petition. 


2: Section 18 of the Act is as fol- 
lows— 


“Heirs related to an intestate bv full 

blood shall be preferred to heirs related 
by half blood, if the nature of the rèla- 
sone ig the same in everv other res- 
pect,” — 
What is the meaning of the term “f 
the nature of the relationship is the 
same in every other respect’ occurring in 
the above section, is the auestion. The 
point is. whether in the present case, the 
claimants who are sisters of the deceased 
by full blood would exclude not only the 
sister by half blood but also the two bro- 
thers by half blood. There is no decided 
case on this point bv this Court. The 
very question was raised in the ae re- 
ported. in Vesamma Nadachi v. N. 
Paul Nadar, 1973-1 Mad LJ 63 = MAIN 
1973 Mad 231) but the point has not been 
answered in that decision, on the ground 
that it was not necessary for the purpose 
of that case. . 


3. I do not find any difficulty in 
the interpretation of Section 18 of the Act 
and my View is that the conclusion of the 
appellate Judge that the two sisters of 
Ramaswami by full blood excluded not 
only the sister by half blood but also ‘the 
brothers by half blood is correct. There 
ig no warrant at all for interpreting Sec- 
tion 18 in such a wav that if there are 
sisters by full blood. they would exclude 
only sister or sisters by half blood but 
they would not exclude brother or bro- 
thers by half blood. Sex has no relev- 
ance to the term ‘the nature of the rela- 
tionship is the same in every other res- 
pect’ occurring in the section. As a matter 
of fact, if the section merely stated ‘if 
the relationship is the game in every other 
respect? and did not use the words ‘if the 
nature of the relationship ig the same in 
every other respect’, then a sister bv full 
blood could exclude only a sister by half 
blood but could not exclude a brother bv 
half blood. That is so because the rela- 
tionship to the deceased is not the same 
in the case of a brother and sister. While 
one is a brother, the other is a sister. 
Therefore, if the section had simply stated 
that if the relationshin is the same in 
every other respect. then a sister bv full 
blood can exclude only a sister bv half 
blood, for the relationship of both to the 
deceased is the same, namely. sister: and 


she (sister by full blood) cannot exclude a — 
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brother by. half blood because the rela- 
tionship to the deceased is not the same 
as one is a sister and the other is a bro- 
ther to the deceased. It is in order ‘to 
avoid such' a contingency. the section 
uses the words ‘if the nature of the rela- 
tionship is the same in every other res- 
pect. There can be no doubt that the 
nature of relationship of a sister and a 
brother (in respect of the deceased) is one 
and the same in every other respect (sex 
has no relevance) for there is no differ- 
ence either in respect of ascent or descent 
or in any other way. 


4, As pointed out by Mulla in the 
13th Edition at page 852. Section 18 is a 
substantia] reproduction of the rule of 
Hindu Law. whereby relations of the 
whole blood are preferred to those of the 
half blood. It is pointed out there that 
the section lays down a rule of general 
applicability to heirs male and female 
alike, The learned author had stated that 
the words ‘if the nature of the relation- 
ship is the same in every other respect’ 
may require judicial interpretation. After 
stating this, the author gives his own 
view on the matter and points out that 
the section speaks of the nature of the 
relationship being the same and it would 
seem that in all such cases heirs related 
to an intestate by full blood would be pre- 
ferred to heirs related by half blood hav- 
ing regard. inter alia, to the nature of 
relationship indicated in the scheme of 
the Act itself. The author concludes— 


“The meaning of the words. ‘nature 
of relationship’ must be found in the sense 
in which they best harmonise with the 
scheme and obiect of the Act and not so 
much in a strictly etymological propriety 
of language. The general scheme of suc- 
cession under the Act is to treat the son 
and the daughter in aeauali iura and to 
regulate the order of succession having 
regard to the degree of kindred to him. It 
is, therefore. submitted that since a bro- 
ther and a sister of the intestate stand in 
the same degree of relation to him the 
nature of their relationship with the inte- 
state is the same in every other respect. 
In Raghavachariar’s Hindu Law. 6th Edn. 
at page 951, (under the commentrv to 
Section 18), the same position is affirmed 
for. the author savs that Section 18 deals 
with the preference of full blood relations 
over half blood relations. that even under 
the law prior to the Act, in the case of 
heirs of the same degree of relationship 
to the propositus, the whole blood ex- 
cludes the half blood and that haviny re- 
gard to the general scheme of the Hindu 
Law of Succession. the preference to the 
whole blood over the half blood 19 con- 
fined to the relations of the same degree. 
However. in the commentary under 
Clause Il of the Schedule. while dealing 
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with Entry II of Class II at page 978. the 
learned author stated that if in a parti- 
cular case, there is a full brother, a half 
brother and a half sister, the full brother 
and the half sister will inherit. but the 
half brother will be excluded. After 
interpreting the provisions of Section 18 
in the above manner. the Jearned author 
Points out the incongruity and savs :— 


“Why a half sister should come in 
while a half brother should go out in such 
a group of heirs it is impossible to see. 
One wav of avoiding this anomaly is to 
hold that a full brother or full sister will 
oo both a half brother and half sis- 
er,” i 


5. I am of the view that there is 
no warrant for the alternative interpreta- 
tion put by the learned author which he 
himself states results in an anomaly. As 
a matter of fact, the interpretation ac- 
cording to which a full brother would ex- 
clude oniy a half brother and not a half 
sister and similarly a full sister would ex- 
clude only a half sister and not a half 
brother does lead to an anomaly. As 
pointed out by Mulla. the general scheme 
of succession under the Act is to treat the 
son and the daughter in aequali jura and 
to regulate the order of succession having 
regard to the degree of kindred to him. 
Further the section is a substantial re- 
production of the rule of Hindu Law 
whereby the accepted principle is that 
relations of the whole blood are preferred 
to those of the half blood, That being so. 
I am unable to see why Section 18 should 
be interpreted in such a wav that a full 
brother would exclude onlv a half bro- 
ther and not a half sister. That, in fact, 
would be incongruous, for, in such a situa- 
tion, a half sister would inherit along 
With a full brother. but a half brother 
would be excluded, Surely the section is 
not intended to give better right to a half 
sister than that to a half brother, If the 
revision petition is to be accepted, in 
some cases, half brothers would take part 
in inheritance to the exclusion of half sis 
ters and in some other cases half sisters 
would take part while the half brothers 
would be excluded and in some others 
half brothers as well as half sisters would 
be excluded according to the presence or 
absence of full brothers or full sisters as 
the case may be. In the present case, 
Ramaswami did not leave any brother by 
full blood. The claimants are only two 
sisters by full blood. On the mterpreta- 
tion sought to be put on behalf of the 
revision petitioners. the sister by half 
blood alone is excluded and the two bro- 
thers by half blood are not excluded. 
Supposing Ramaswami had not left any 
sister by full blood but he had left only 
brother or brothers by full blood. then 
the brothers by half blood would not (7) be 
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excluded. Certainly such a situation 
would not be in the contemplation of the 
Parliament while it enacted Section 18. 


6. I have no doubt that -the revi-. 


slon petitioners who are brothers of Rama- 
swami by half blood are equally exclud- 
ed just as in the same way as Veeri- 
. the sister by half blood was ex- 
cluded from inheriting Ramaswami’s 
estate, as the claimants who are sisters of 
Ramaswami by full blood are preferential 
heirs by virtue of Section 18 of the Act. 
The civil revision petition fails and the 

same is dismissed, No costs. 
_ = l Petition dismissed. 
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-KAILASAM AND VARADARAJAN, Jd. 

Kannappa Chettiar, Appellant v. 
Kuppuswami Naidu and others, Respon- 
denis. 


Letters Patent Appeal No. 94 of 1969, 
D/- 3-7-1974.* -> 
-- {A) T. P. Act (1882), S..23 — ‘A’ sett- 
ling property for life on B and on B 
dying issueless property to revert to A’s 
heirs — Whether ‘A’ can subsequently 
during life of B confer on her an abso- 
lute right in the property. 


‘A’ settled property for life on B and 
after B’s death, absolutely on B’s child- 
ren. In case B died issueless property was 
to revert to A’s heirs. W by a subsequent 
deed during the lifetime of B conferred 
absolute rights on B. The question was 
whether ‘A’ could do it. Held that by the 
first deed a contingent -interest was con- 
ferred on A’s heirs by him. There was no 
vested remainder in ‘A’ and hence he 
could not by the subsequent deed confer 
am absolute right on B during her life- 
time, . (Para 2) 


_ K. N. Balasubramanian, for Appel- 
lant; P. Rajagopal, for Respondents. 
KAILASAM, J. :— The plaintiff who 
was unsuccessful in all the courts below 
is the appellant in this Letters Patent 
Appeal. He filed the suit for a declaration 
and possession of the plaint B schedule 
property. The property originally belong- 


ed to one Muthal Naidu, Defendants 1. 3, 


5 and 7 are the sons of Muthal Naidu. 
Muthal Naidu executed a settlement deed 
Ex. B-1 dated 20-7-1931, by which he 
gave a life estate to Bangarammal. The 
material part of the document Ex. B-1 is 
extracted in paragraph 6 of the judgment 
of the first appellate court. It provided 
that the properties were given by way of 
settlement to Bangarammal and that she 


*(Against decree.of Venkatadri, J. in S. A. 
No. 1459 of 1963, D/- 15-4-1968.) 
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was to enjoy them from the date of the - 
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settlement, If Bangarammal had any 
children, they should get the properties. 
If «Rangarammal] had no children,- after 
the lifetime of Bangarammal, the proper- 
ties should vest in the heirs of. the settlor. 
It further provided that Bangarammal 
should not alienate. any of the properties. 

the clauses. it is clear that (1) 
the properties are settled for life in fay- 
our of Bangarammal, (2) that if she has 


any children, they have to take the pro-- 


perties. absolutely and (3) that if she has 
no children, the properties are to vest, 
after the lifetime of Bangarammal. in 
the heirs of the settlor. Apart from the 
life estate, there is no immediate vesting 
in favour of the heirs of the settlor. In 
the event- of Bangarammal getting child- 
ren, they will get the properties absolute- 
ly. So far as the vesting in favour of the 
heirs is concerned, -it is only contingent 
on Bangarammal dying’ without any 
issues. As there is no immediate vesting 
the heirs cannot claim any present right 
in the properties. There will be no vesting 
if Bangarammal begets any child or till 


her death without any-issue. As’ there is 
no vesting the settlor is at liberty to- 


change the provisions of the settlement. 
This is exactly what Muthal Naidu ‘has 
done, Under Ex. A-1, dated 7-7-1938, 
Muthal Naidu settled the properties abso- 
lutely on Bangarammal. On that. date, 
Bangarammal did not have amy children. 
Subsequently, under Ex. A-3, dated 15-8- 
1960, Bangarammal sold the properties to 
the plaintiff and by virtue of the sale, 
the plaintiff claims the properties and 
this claim is resisted by the defendants 
on the ground that on the date of Ex. B-1, 
they had a vested interest after the life- 


+ 


. time of Bangarammal 


2. The trial. court held that Ex. 
B-1 conferred a contingent interest in 
favour of the heirs of the settlor which 
had become vested in them on the death 
of Bangerammal without issues, amd in 
that view, Muthal Naidu had no right to 
divest the said interest. accrued under 
Ex. B-1 in favour of his heirs by execut- 
ing Ex. A-1 on 7-7-1938, The lower ap- 
pellate court was of the view that Ban- 
garammal had only a limited interest and 
absolute right to enjoy the property was 
given to the children if she had any, and 
in the event of Bangarammal dying with- 
out issues, the heirs of the settlor would 
be entitled to the properties and there is 
therefore a valid disposition under the 
settlement deed in favour of the heirs 


‘and that Muthal Naidu had no vested 


right in him after the execution of Ex. 
B-i, so as to enable him to confer an 
absolute interest on his daughter Banga- 


rammal on the- date of Ex. A-1. The 
learned Judge who heard the second ap- 
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reasons, the first contention of Mr. Patra 
must be negatived, 

6. The second contention of Mr. 
Patra as also of the claimants will be 
taken up together as they relate to the 
merits of the claim. It will be seen that 
the claimants had filed four sale deeds. 
Ext. 1 ig the sale deed dated 25-4-1964 
by which 2 gunths. 14 biswas and 8 gandas 
of land with houses and latrines thereon 
was sold for Rs. 10,000/-. Ext. 2 is an- 
other sale deed dated 2-9-1964 under 
which 11 biswas and 12 gandas of land 
with two houses of brick walls was sold 
for Rs. 3,500/-. Ext. 3 is the sale deed 
dated 19-10-1966 under which 2 gunths, 
8 biswas . 12 gandas of land was sold 
for Rs. 6,500/- and Ext. 4 is the sale deed 
Gated 4-9-1964 under which 7 biswas and 
4 gandas of land with brick wall and tin 
roofed ho standing thereon was sold 
for Rs, 6.800/-. Three of these sale deeds 
are prior to the date of notification under 
Section 4 of the Act and Ext. $ is a gale 
deed, which is two months subsequent to 
the date of the said notification. Exts. T, 
2 and 4 show that the lands with houses 
Standing thereon were sold. and no evi- 
dence has been adduced on behalf of the 
claimants regarding the separate valua- 
tion of these constructions. It was, there- 
fore, difficult for the Sub-Judge to deduce 
the rate of market value of the land alone 
from these sale.deeds. There was, there- 
fore, good reason for the Sub-Judge in 
not acting upon ‘these three sale deeds, 
Exts. 1, 2 and 4 alone asa guide for de- 
termination of the market value of the 
acquired lands. But Ext. 3 is a sale deed 
nearest in point of time to the date of 
notification under Section 4 of the Act. 
The land sold under Ext. 3 is also situated 
within the limits of Baripada Municipa- 
. This sale deed, at any rate. gives 
some indication of the market value near 
about the time of acquisition which works 
out to about Rs, 2,500/- per gunth though 
it is a settled principle that prices of the 
smal} slices of land cannot be the basis 
for valuation of larger areas. The Sub- 
Judge has relied: upon Ext. A which is of 
the year 1964 in which the claimants 
sold their land at Rs. 1,500/- per gunth. 
It is seen from this document that it is 
about two years prior to the date of ac- 
quisition and cannot be the, sole basis of 
valuation. The acquired lands are situat- 
ed in a very important: locality of the 
town. Ag appears from the evidence. the 
street in front of the acquired lands is 
called Kutchery Road which means that 
the land is near the area where Courts 
are situated.. Recently in the past’ a 
cinema house has been set up in the loca- 
ity. of the acauired land, Therefore. in 
estimating the market value of the land 
n the date of Section 4 notification, with 
reference to` Ežts. 1, 2 and 4 of ‘earlier 
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years, 25 per cent of the average market 
value deducible from these sale deeds has 
to be added to that average towards 
potential value so as to reach the market 
value at the time of notification under 
Section 4 of the Act. This method of de- 
termination of market value has been 
adopted in two cases of this Court. viz.. 
Mst. Khudima Bibi v. State of Orissa. 
(1968) 34 Cut LT 1043 and Kasinath 
Mukherjee v. Collector of Cuttack, AIR 
1962 Ori 21. Adopting this principle the 
market value of the site of the land which 
will be deducible from Exts 1, 2 and 4 
by adding 25 per cent towards potential 
value will be Rə. 7,908 per gunth (Rupees 
6,333/~ plus Rs. 1,575/-). But since it in- 
cludes the value of construction, it will 
be fair to assess the market value. of the 
site yv at the average rate of Rupees 
$,000/- per gunth. The rate of market 
value from Ext. 3 is Rs. 2,500/- per gunth 
end from Ext. A it is Rs. 1,500/- per 
gunth but it being a sale transaction prior 
to Section 4 notification 25 per cent is to 
be added to it and the rate thus comes to 
Rs. 1,875/-. The claimants have given an 
explanation for the low valuation given 
in Ext, A. It appears from the testimony 
of P. Ws. 1 and 2 that since the vendors 
were ‘accepted ag partners in setting v 

and running a cinema hall for which the 
vendee was purchasing the land. it was 
sold for a nominal price. These witnesses 
were not cross-examined on this point. 
I accept the explanation as explaining the 
low valuation in Ext. A end the Sub- 
Judge was not right in accepting Ext. A 
as the basis for his valuation. So taking 
everything into account, as aforesaid. the 
market value per gunth of the acauired 
land should be determined at the rate of 
Rs, 2,500/- per gunth, 


Therefore, at that rate. the price of 
the acquired land of 77 decimals (eauiva- 
lant to 28 gunths short of 1 biswa and 8 
gandas, calculated at the rate of 1 acre 
being equal to 14 mans or 37 gunths ap- 
proximately prevalent in Baripada) will 
a ts) 70,000/- minus Rs. 233/-) Rupees 


That apart, it appears. from Ext. B 
that -by this acquisition the remaining 
land of the claimants has been truncated 
into: two separate small areas, one a trian- 
gular strip of 7 gunths which has lost its 
exit to the east and north, and the se- 
cond, a triangular piece of 3 gunths hav- 
ing No polnt of contact with the first 
block which has lost all utility for the 
claimants and is a dead loss to them. The 
claimants are also entitled to some 
amount. on -account of this severance. 
Considering the various-sale deeds and 
deprivation or diminution of the facility 
of access to the public roads and practi- 
cally rendering 3 gunths uselesg to the” 
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claimants, I assess compensation at 
Rs. 5,000/- on this account. 


Thus, the total compensation pavable 
is as follows :— 
(1) Market value Rs. 69.767/- 
(2) Damage on account of 


severance. Rs. 5,000/- 
(3) 15% statutery compen- 

sation. Rs. 11,216.25 

Total Rs. 85,983.25 


7, The last point ig whether the 
claimants are entitled to interest. The 
sum awarded bv the Collector was paid 
to the claimants on 4-5-1967 though pos- 
session was taken on 1-11-1966 and there- 
after no further amount has been paid 
even though the award was enhanced by 
the Sub-Judge. The claimants will, there- 
fore, be entitled to interest at the rate of 
six per cent per annum on the total 
amount adjudged in this appeal from 
1-11-1966 till 3-5-1967 and thereafter 
interest at the same rate of six per cent 
per annum on the excess amount over 
the award of the Collector from 4-5-1967 
till the date of payment. This interest 
is payable both under Sections 28 and 34 
of the Act, 

In the result, F. A. 65/68 is allowed 
with costs and F. A. 82/68 is dismissed 
With costs, 

Order accordingly. 
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G. K. MISRA, C. J., P. K. MOHANTY 
AND N. K. DAS, JJ. 

H. Mohammad Sikandar, Petitioner 
v. Badrunissa Bibi and others, Opposite 
Parties. i 

O. J. C. No. 951 of 1973, 
1975.* 

(A) Constitation of India, Arts. 226, 
227 — Findings of fact — Rent Controller 
and appellate authority concurrently up- 
holding grounds of eviction stated by 
landlord under S. 7 of Orissa House Rent 
Control Act (4 of 1968) — Held findings 
about sub-letting and damage caused to 
the house being pure findings of fact 
could not be challenged in petition under 
Arts. 226 and 227. (Para 4) 


(B) Orissa House Rent Control Act 
1967, (4 of 1968), S. 7 (4) — “If he re- 
quires the house for the occupation” — 
Use ag vacant site. 1973 Cut LT 946, Over- 
ruled. 


*(To quash order of B. K. Patnaik, A. D. 
M. (J.), Cuttack, in H. R. C. A. No. 9 of 
1973, D/- 4-8-1973.) 
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D/- 4-4- 





A. I. R. 


l Section 7 (4) does not prohibit evic- 
tion from a house for dismantling the 
same for use as a vacant site if it is re- 
quired in good faith. The expression “if 
he requires the house in good faith for 
the occupation or use of himself” does 
not restrict the operation of eviction from 
the house for use of the space on which 
the house stands as a vacant site. It may 
be that the landlord’s financial condition 
is such that he may not afford to con- 
struct a new house or make heavy re- 
pairs. It is quite open to the landlord to 
keep the site vacant after dismantling the 
house. The eviction from the house may 
not be for occupation by the landlord as 
a house. It is not restricted to occupation 
or use of the house as a house. 


Where the landlord requires the 
house for occupation of her husband after 
dismantling and remodelling it, the case 
is covered by S. 7 (4). (1973) 39 Cut LT 
946, Overruled, (Para 6) 
Cases Referred: Chronological Paras 
(1973) 39 Cut. LT 946 = 1973 Ren CR 622 

6 


R. C. Mohanty, for Petitioner: Govt. 
Advocate and Y. A, Rahim, for Opposite 
Parties. 

DAS, J.:— Opposite party No. 1 is 
the landlady of the house situated in 
Oriya Bazar in Cuttack City. Petitioner 
is the monthly tenant thereof. Opposite 
party No. 1 filed a petition under Section 
7 of the Orissa House Rent Control Act, 
1967 (hereinafter referred to as the Act) 
for eviction of the petitioner on three 


. grounds: (a) husband of opposite party 


No. 1 who is a practising lawyer in Puri 
town wants to shift his practice to Cut- 
tack and as such the house is to be re- 
modelled and made fit for occupation; 
(b) the house has been sub-let by the peti- 
tioner without consent of opposite party 
No. 1; and (c) according to the terms of 
the oral agreement which was entered 
into by the parties, petitioner was to 
effect necessary annual thatching and 
incidental repair to the suit premises, but 
without effecting any such repair or 
thatching he had deducted the amount 
from the monthly rent payable by him 
and thereby has caused acts of damage 
which has materially impaired the value 
of the house. The petitioner combated all 
the grounds of eviction. 


2. The Rent Controller and the 
appellate authority have concurrently up- 
held all the grounds'of eviction. The ten- 
ant has filed the writ application under 
Articles 226 and 227 of the Constitution 
challenging all the grounds of eviction. 


3. Section 7 (2) of the Act, so far 
as material, is to the following effect: 

"(2) If the Controller, after giving 
the tenant a reasonable opportunity of 
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showing cause against the application, is 
satisfied— 
(i) xx XX XX 
(ii) that the tenant has without con- 
sent of the landlord— 

(a) transferred his right under the 
lease or sub-let the entire house or 
any portion thereof (if the lease 
does not confer on him any right 
to do so) or 

(b) used the house for a purpose other 
than that for which it was let out; 


or 

(iii) that the tenant has committed 
such acts of damage as are likely to im- 
pair materially the value or utility of the 
house; 

(iv) xx = XX xx 
he shall make an order directing the 
tenant to put the landlord in possession 
of the house......... 7 

Sub-section (4) of Section 7 runs as 
follows: 


‘The landlord may, subject to the 
provision of this Act, apply to the con- 
troller for an order directing the tenant 
to put him in possession of the house, if 
he requires the house in good faith for 
the occupation or use of himself, any 
member of his family or of any person 
or persons for whose benefit the house is 
held by him.” 


4, Mr. Mohanty did not rightly 


challenge the findings about sub-letting 
and damage caused to the house which 
are pure findings of fact. These two 


grounds are sufficient to sustain the order 
of eviction. 


5. It is, however, contended by 
him that the husband of opposite party 
No. 1 does not purport to shift his prac- 
tice to Cuttack and even if he does, the 
shifting cannot be considered as -require- 
ment in good faith for occupation by the 
Jandlady. Section 7 (4) of the Act clearly 
provides that even if the occupation 1s 
required for any member of the family 
of the owner it will be..a requirement of 
the house in good faith. The authorities 
below have concurrently found that the 
husband intends to shift his practice to 
Cuttack. This finding is essentially one of 
fact and cannot be assailed in writ juris- 
diction. 

6. It is further contended that 
the landlady wants to remodel and repair 
the house for occupation after dismantl- 
ing the same and that dismantling a 
house cannot be said to be requirement in 
good faith for occupation. Reliance is 
placed on (1973) 39 Cut LT 946 (Sadhana 
Ausadhalaya v. Moningi Nookamma). The 
landlord in that case wanted eviction on 
the ground that he wanted a vacant park- 
ing area for his adjacent cinema house 
and for that purpose wanted to dismantle 
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the house. He did not plead and adduce 
evidence satisfactorily that the area 
covered by the house was necessary for 
parking of cars, The Division Bench 
doubted whether the space occupied by 
the house was big enough to provide ac- 
commodation for two ordinary vehicles 
to be parked conveniently. In paragraph 
6 of the judgment the following observa- 
tions occur while the scope of Section 7 
(4) of the Act was discussed. 


“From the tenor of the section, there 
can be no doubt that what the legisla- 
ture contemplated is that the house must 
be required by the owner ‘as a house’ 
and not aS a vacant space after demo- 
lishing the same. At least, such an inter- 
pretation is incompatible with the italic 
portions wherein all emhpasis has been 
laid on ‘the house’ as such. Of course, if 
any particular rented house has become 
dilapidated and the owner needs it for 
his own occupation and use, he can bring 
a proceeding for eviction of the tenant, 
the ultimate object being to pull down 
the dilapidated house, reconstruct it and 
then use it as a house. But it is doubtful, 
at least as the wordings of Section 7 (4) 
indicate, if the landlord can legitimately 
bring an eviction proceeding for demo- 
lishing a house so as to use the vacant 
surface, for example, either for having a 
lawn, badminton court or a swimming 
pool as in the present case for enlarging 
the parking area.” 


`. With respect, we are unable to agree 
with the aforesaid view. Section 7 (4) does 
not prohibit eviction from a house for 
dismantling the same for use as a vacan 
site if it is required in good faith. The 
expression “if he requires the house in 
good faith for the occupation or use of 
himself’ does not restrict the operation 
of eviction from the house for use of the 
space on which the house stands as a 
vacant site. If the house is in a dilapidat- 
ed condition, the owner is quite within 
his rights to dismantle it. He is not bound 
to have a new house in its place nor is 
he bound to repair the same if it involves 
heavy work, It may be that the land- 
lord’s financial condition is such that he 
may not afford to construct a new house 
or make heavy repairs. It is quite open 
to the landlord to keep the site vacant 
after dismantling the house. The protec- 
tion to which the tenant is entitled is not 
an absolute one and does not impose any 
restriction on the landlord’s right not to 
have- the house at all. The tenant is en- 
titled to continue in possession of the 
house if the landlord does not require the 
house in good faith for himself. The crux 
of the matter is “good faith’. The evic- 
tion from the house may not be for occu- 
pation by the landlord as a house. This 
is sufficiently expressed by the words 
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“for the occupation and use of himself”. 
it is mot restricted to occupation or use 
of the house as a house. 

‘As in (1978) 39 Cut LT 946, the case 
was ultimately remanded to consider the 
question whether house was required in 
good faith after dismantling for parking 
of ears, we do not construe the decision 
as laying down the wide proposition that 
in no circumstances a house can be re- 
quired in good faith by the landlord for 
having it as a vacant site. It will depend 
on the facts and circumstances of each 
ease. If, however, the decision purports 
to lay down the wider proposition, it is 
contrary to law. 

(1973) 39 Cut LT 946 has, however, 
no application to the.facts of this case as 
the landlord requires the house for occu- 
pation of her husband after remodelling 
and not as a vacant site. 

7. Al the points raised by the 
petitioner fail and the writ petition Is dis- 
missed with costs. Hearing fee of Rs. 100. 

G. K. MISRA, C. J.:— I agree. 

MOHANTY, J. .— I agree. 

Petition dismissed. 
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State Financial Corporation Ltd., Pe- 
titioner v. M/s. Satpathy Brothers and 
Nanda Co. (P.) Ltd. and others, Opposite 
Parties. 

Civil Reference No. 1 of 1972, D/- 
18-3-1975.* 

(A) Civil P. C. (1908), S. 113 — Con- 
stitutionality of S. 31 of State Financial 
Corporations Act raised before District 
Judge — He was of opinion that section 
is hit by Art. 14 of the Constitution — 
No decision of High Court or Supreme 
Court on the point — Held that District 
Judge was right in making the aS) 

a 


(B) Constitution of India, Art. 14 — 
State Financial Corporations Act (1951), 
S. 31 — Section is not hit by Art. 14 — 
AIR, 1970 Orissa 189; (1970) 36 Cut LT 
602; (1971) 37 Cut LT 860 and AIR 1972 
Orissa 88, Overruled. 


Sections 31, 32 and 46-B provide a 
complete code by themselves and confer 
powers on high judicial authorities like 
the District Judge and the High Court in 
appeal. If recourse is taken to a civil suit 
it would be filed in a competent court of 


*(Ref. made by L. Mallick, Dist. J., Puri, 
in Misc. Case No. 14 of 1967, D/- 19-1- 
1972.) 
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lowest jurisdiction. A Subordinate Judge 
has unlimited pecuniary jurisdiction. 
Under the Act without filing an applica- 
tion before a Subordinate Judge it would 
be filed before the District Judge. If the 
valuation of the application is less than 
Rs. 5,000 an appeal would lie to the Dis- 
trict Judge with a second appeal to the 
High Court, if recourse had been taken 
to Civil Court while under the Act the 
appeal would always lie to the High 
Court, The provislons are more progres- 
sive and the parties would get much bet- 
ter and quicker justice than what they 
would obtain if a civil suit is filed. At 
any rate, it is not more disadvantageous 
or unconscionable. (Para 7) 


The provisions under the Act are 
more liberal. The entire Civil Procedure 
Code is to be followed except to the ex- 
tent it is inconsistent with any provisions 
of the Act. Parties would get full oppor- 
tunities to present their case. The Act is, 
therefore, a step in advance of the adju- 
dication made in Civil Courts. Hence, it 
cannot be said that S. 31 of the Act is hit 
by Art. 14 of the Constitution. AIR 1974 
SC 2009 and AIR 1974 SC 2044, Rel. on; 
ATR 1970 Orissa 189; (1970) 36 Cut LT 
602; (1971) 37 Cut LT 860 and AIR 1972 
Orissa 88, Overruled. {Paras 9, 12) 
Cases Referred: Chronological Paras 


AIR 1974 SC 2009 = (1974) 2 at 402 
, 10, 11 

AIR 1974 SC 2044 = (1974) 2 SCC 639 11 
a 1972 Orissa 88 = (1971) 2 Cut ui 
8 1 


(1971) 37 Cut LT 860 = (1971) 2 Cut WR. 
433 10 


AIR 1970 Orissa 189 = 35 Cut LT 1304 


(1970) 36 Cut LT 602 10 
ATR 1967 SC 1581 = (1967) 3 SCR 399 10 


B. M. Patnaik, B. N. Sinha, S. N. 
Sinha and K, N. jena, for Petitioner; L. 
Rath and R. K. Mohapatra (Govt. Advo- 
cate), for Opposite Parties, 


G. K. MISRA, C. J.:— Facts may be 
stated in short. The State Financial Cor- 
poration Lid. (hereinafter to be referred 
to as the Corporation) is the petitioner 
before the District Judge, Puri. M/s. Sat- 
pathy Brothers and Nanda Company (Pri- 
vate) Ltd. (opposite party No, 1) is an 
industrial concern. Its Directors are op- 
posite parties 2 to 4. Opposite party No. 1 
applied to the Corporation for a loan for 
setting up a rice-mill at Sakhigopal in the 
district of Puri. The Board of Directors 
of the Corporation sanctioned a loan of 
Rs. 2,40,000 on 28-9-1962. Opposite parties 
executed and registered one mortgage 
bond on 30th October, 1962 and a supple- 
mentary mortgage bond on 27th Decem- 


10 


ber, 1963. In the mortgage deeds a first 


charge was created in respect of proper- 
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ties mentioned in Schedules B to D of the 
petition. Opposite parties 2 to 4 executed 
the mortgage deeds as Directors of the 
company and in their personal capacity 
as guarantors. The entire amount of Rs. 
2,40,000 was paid to the opposite parties 
in different instalments, 

As per the terms and conditions of 
the mortgage bonds opposite parties were 
to pay the accrued interest quarterly each 
year and to repay the principal also in 
several instalments. Opposite parties de- 
faulted in making repayment which fell 
due on 30-9-64, 30-9-65 and 30-9-66. They 
failed to pay interest to the tune of Rs. 
19,280.34 P. till 31-12-68. Despite service 
of notice opposite parties did not pay the 
amounts accrued due. The Corporation 
accordingly filed a petition before the 
District Judge- under Section 31 of the 
State Financial Corporations Act, 1951 
(hereinafter to be referred to as the Act). 
They asked for an order for sale of the 
mortgaged properties and for adjustment 
of the sale proceeds towards the realisa- 
tion of the principal with interest. They 
also asked for an ad interim injunction 
for restraining the opposite parties from 
alienating or dealing in any manner with 
ee mentioned in Schedules B 


Opposite. parties filed an objection on 
several grounds. One of the grounds was 
that Section 31 of the Act is unconstitu- 
tional. An application was filed by them 
for making a reference to the High Court 
under Section 113, C. P. C. to decide the 
question of unconstitutionality of Sec. 31. 
The learned District Judge held that Sec- 
tion 31 of the Act is hit by Article 14 of 
the Constitution and made a reference to 
the High Court for its opinion. This is 
how the matter has come before. us. 


2. Section 113, C. P. C. prescribes 
that where the court is satisfied that a 
case pending before it involves a question 
as to the validity of any Act or any pro- 
vision contained therein, the determina- 
tion of which is necessary for the dispo- 
sal of the case, and is of opinion that that 
Act or provision is invalid and the same 
has not been so declared by the High 
Court to which that court is subordinate 
or by the Supreme Court the Court shall 
state a case setting out its opinion and 
reasons therefor and refer the same for 
the opinion of the High Court. 


The constitutionality of Section 31 of 
the Act was raised before the, learned 
District Judge. He was of opinion that the 
section is hit by Article 14 of the Con- 
stitution. There is no decision of this 
court or the- Supreme Court on the point. 
The learned District Judge, was therefore, 
a in making the reference. 

3. Before we examine the consti- 
tutionality of Section 31 of the Act it 
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would be appropriate to notice the sche- 
me of the Act. Chapter I deals with shart 
title, extent and commencement and cet 
tain definitions. Chanter I refers to in- - 
corporation of State Financial Corpora- 
tions, their capital and management. 
Powers and duties of the Board have been 
dealt with in Chapter TII. Chapter IV 
covers investment of funds, accounts and 
audit, Chapter V deals with miscellane- 
ous matters, 

4, The definitions of “Board”, 
“Financial Corporation” and “industrial 
concern” in Section 2 (a), (b) and (ce) are 
as follows: 


“2, (a) “Board” means the Board of 
Directors of the Financial Corpo- 
ration; 


(b) “Financial Corporation” means 
Financial Corporation established 
under Section 3 and includes a 
joint financial corporation esta- 
blished under Section 3-A: 


(c) “Industrial concern” means any 
concern engaged or to be engaged 
in the manufacture, preservation 
or processing of goods or in min- 
ing or in the hotel industry or in 
the transport of passengers or 
goods by road or by water or in the 
generation or distribution of elec- 
tricity or any other form of power 

+ or in the. development of any con- 
tinuous area of land as an indus- 
trial estate. l 

Explanation.— The expression ‘pro- 
cessing of goods” includes any art or pro~ 
cess for producing, preparing or making 
an article by subjecting any material to 
a manual, mechanical, chemical, electri- 
cal or any other like operation.” 

5e Three relevant sections may be 
yaaa They are Sections 31, 32 and 

od * 


“31. (1) Where an industrial concern, 
in breach of any agreement, makes any 
default in repayment of any loan or ad- 
vance or any instalment thereof or other- 
wise fails to comply with the terms of its 
agreement with the Financial Corporation 
or where the Financial Corporation re- 
quires an industrial concern to make im- 
mediate repayment of any loan or ad= 
vance under Section 30 and the industrial 
concern fails to make such repayment, 
then, without prejudice to the provisions 
of Section 29 of this Act and of Sec. 69 
of the Transfer of Property Act, 1882 
any officer of the Financial Corporation, 
generally or specially authorised by the 
Board in this behalf, may apply to the 
District Judge within the limits of whose 
jurisdiction the industrial concern carries 
on the whole or a substantial part of its 
business for one or more of the following 


reliefs, namely:— 
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(a) fer am order for the sale of the 
property pledged, mortgaged, hy- 
pothecated or assigned to the Fin- 
ancial Corporation as security for 
the loan or advance: or 

(b) for transferring the management of 
the industrial concern to the Fin- 
ancial Corporation; or 

(c) for an ad interim injunction res- 
training the industrial concern 
from transferring or removing its 
machinery or plant or equipment 
from the premises of the industrial 
concern without the permission 
of the Board, where such removal 
is apprehended. 

(2) An application under sub-section 
{1} shall state the nature and extent of 
the liability of the industrial concern to 
the Financial Corporation, the ground on 
which it is made and such other particu- 
lars as may be prescribed. 


32. (1) When the application is for 
the reliefs mentioned in clauses (a) and 
(c) of sub-section (1) of Section 31, the 
District Judge shall pass an ad interim 
order attaching the security, or so much 
of the property of the industrial concern 
as would on being sold realise in his esti- 
mate an amount equivalent in value to 
the outstanding liability of the industrial 
concern to the Financial Corporation, to- 
gether with the costs of the proceedings 
taken under Section 31, with or without 
an ad interim injunction restraining the 
industrial concern from transferring or 
removing its machinery, plant or equip- 
ment, 

(2) When the application is for the 
relief mentioned in clause (b) of sub-sec- 
tion (1) of Section 31, the District Judge 
shall grant an ad interim injunction res- 
training the industrial concern from 

transferring or removing its machinery, 
plant or equipment and issue a notice 
calling upon the industrial concern to 
show cause, on a date to be specifled in 
the notice, ‘why the management of the 
industrial concern should not be trans- 
ferred to the finanical corporation. 


(3) Before passing any order under 
sub-section (1) or sub-section (2), the Dis- 
trict Judge may, if he thinks fit, examine 
the officer making the application. 


(4) At the same time as he passes an 
order under sub-section (1), the District 
Judge shall issue to the industrial con- 
cern a notice accompanied by copies of 
the order, the application and the evi- 
dence, if any, recorded by him ‘alling 

upon it to show cause on a date to be spe- 
cified in fhe notice why the ad interim 
order of attachment should not be made 
absolute or the injunction confirmed. 


(5) If no cause is shown on or before 


the date specified in the notice under sub- 
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sections (2) and (4), the District Juđge 
shall forthwith make the ad interim order 
absolute and direct the sale of the attach- 
ed property or transfer the management 
of the industrial concern to the Financial 
Corporation or confirm the injunction. 

(6) IÊ cause is shown, the District 
Judge shall proceed to investigate the 
claim of the Financial Corporation in ac- 
cordance with the provisions contained in 
the Code of Civil Procedure, 1908, in -so 
far as such provisions may be ‘applied 
thereto. 

(7) After making an investigation 
under sub-section (6) the District Judge 
may— 

(a) confirm the order of attachment and 
direct the sale of the attached pro- 


perty; 

(b) vary the order of attachment so as 
to release a portion of the property 
from attachment and direct the 


Sale of the remainder of the at- 
tached property: 
(c) a the property from attach- 


ent; 
(d) confirm or dissolve the injunction: 


(e) ies the management of the in- 
dustrial concern to the Financial 
Corporation or reject the claim 
made in this behalf: 

Provided that when making an order 
under clause (c), the District Judge may 
make such further orders as he thinks 
necessary to protect the interests of the 
Financial Corporation and may apportion 
the costs of the proceedings in such man- 
ner as he thinks fit: 

Provided further that unless the Fin- 
ancial Corporation intimates to the Dis- 
trict Judge that it will not appeal against 
any order releasing any property from 
attachment, such order shall not be given 
effect to, until the expiry of the period 
fixed under sub-section (9) within which 
an appeal may be preferred or, if an ap- 
peal is preferred, unless the High Court 
otherwise directs until the appeal is dis- 
posed of. 


(8) An-order of attachment or sale of 
property under this section shall be car- 
tied into effect as far as practicable in 
the manner provided in the Code of Civil 
Procedure, 1908 for the attachment or sale 
of property in execution of a decree as if 
the Financial Corporation were the de- 
cree-holder. 

(8-A) An order under this section 
transferring the management of an in- 
dustrial concern to the Financial Corpora- 
tion shall be carried into effect, as far as 
may be practicable, in the manner pro- 
vided in the Code of Civil Procedure, 
1908, for the possession of immovable pro- 
perty or the delivery of movable pro- 
perty in execution of a decree, as if the 
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Financial Corporation were the decree- 
holder. i 


(9) Any party aggrieved by an order 
under sub-section (5) or sub-section (7) 
may, within thirty days from the date of 
the order, appeal to the High Court, and 
upon such appeal the High Court may, 
after hearing the parties, pass such orders 
thereon as it thinks proper. 

(10) Where proceedings for liquida- 
tion in respect of an industrial concern 
have commenced before an application is 
made under sub-section (1) of Section 31, 
nothing in this section shall be construed 
as fiving to the Financial Corporation 
any preference over the other creditors 
of the industrial concern uot conferred 
on it by any other law. 


(11) The functions of a District Judge 
under this section shall be exercisable— 
‘{a) in a presidency town, where there 
is a city civil court having juris- 
diction, by a Judge of that court 
and in the absence of such court, 
by the High Court: and 
(b) elsewhere, also by an additional 
District Judge. 


46-B. The provisions of this Act and 
of any rules or orders made thereunder 
shall have effect notwithstanding any- 
thing inconsistent therewith contained in 
any other law for the time being in force 
or in the memorendum or Articles of As- 
sociation of an industrial concern or in 
any other instrument having effect by 
virtue: of any law other than this Act, but 
save as aforesaid, the provisions of this 
Act shall be. in addition to, and not in. de- 
rogation of any other law for the time 
being applicable to an industrial con- 
cern.” 

6. We would now proceed to make 
an analysis of the aforesaid three sec- 
tions. Section 31 prescribes special 'pro- 
vision for enforcement of claims by Fin- 
ancial Corporation. Section 32 lays down 
the procedure. which the. District Judge 
would follow in respect of application 
under Section 31. Section 46-B makes 
clear that relief in Civil Court can be 
obtained de hors the provisions of the 
Act. 


reliefs can be prayed for by the Financial 


Corporation. They are: for an order for- 


sale of the mortgaged security, for trans- 
ferring the management of the industrial 
concern to the Financial Corporation, and 
for an ad interim injunction restraining 
the industrial concern from transferring 
or removing its machinery, plant or 
equipment from the premises of the in- 
dustrial concern without the permission 
of the Board. 


In exercise of his powers under Sec- 
tion 32 the District Judge can grant re- 


ite Under Section 31 three types of - 
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liefs under Section 31 (1) (a) and {ec} by 
passing ad interim order attaching <he 
security and also by granting ad interim 
injunction. 

Under Section 32 (2) ad interim in- 
junction can be granted in respect of a 
relief claimed under Section 31 {1) {b}. 
In such a case a notice calling upon the 
industrial concern to show cause on a daie 
to be specified in the notice is te he 
issued 

Before passing any order under sub- 
section (1) or (2) of Section 32 the Dis- 
trict Judge may examine the officer of 
the Finance Corporation making the ap- 
vlication. When an order is passed under 
Section 31 (1), a notice would he issued 
to the industrial concern. The notice 
would be accompanied by copies of the 
interim order, the application and the 
evidence, if any, calling upon the imdus- 
pire concern to show cause by a specified 

e. 

Under sub-section (5) if mo cause is 
shown the ad interim order would he 
made absolute. 

If, however, cause is shown, the 
District Judge shall proceed to mvesti- 
gate the claim of the Financia) Corpora- 
tion in accordance with the provisions 
contained in the Code of Civil Procedure 
in so far as such provisions may be ap- 
plied thereto. That means the whole of 
the Civil Procedure Code would apply ex- 
cepting the provisions which would be ‘n- 
consistent with any of the provisions pre- 
scribed in the Act. 

Under Section 32 (7) the District 
Judge may pass any order as he thinks 

He may confirm the order of attach- 
ment and direct the sale of the attached 
property; or he» may release either the 
whole or a part of the property from at- 
tachment. He may confirm or dissolve the 
order of injunction. It is not necessary to 
give full details. 

Under Section 32 (9) an aggrieved 
party has a right of appeal to the High 
Court against an order passed under sub- 
section (5) or sub-section (7} of Section 
32. The High Court after ` hearing the 
rated may pass such orders as it thimks 


Section 46-B clarifies the position 
that the provisions of the Act and the 
rules made thereunder shall have effect 
in case they are inconsistent with any 
other law for the time being in force or 
any provision in- the memorandum or 
articles of association of an industrial 
concern, Subject to this restriction the 
provisions of the. Act shall be in addition 
to, and not in derogation of any other law 
for the time being applicable vo an indus- 
trial concern. Thus the jurisdiction of 
the Civil Court in certain circumstances is 
not ousted. a 
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This, in substance, is the scheme of 
Sections 31, 32 and 46-B. These sections 
provide a complete code by themselves 
and confer powers on high judicial autho- 
rities like the District Judge and the 
High Court in appeal. If recourse is taken 
to a Civil suit it would be fled in a com- 
petent court of lowest jurisdiction. A 
Subordinate Judge has ited pecu- 
niary jurisdiction. Under the Act without 
filing an application before a Subordinate 
Judge it would be filed before the Dis- 
trict Judge. [f the valuation of the appli- 
cation is less than Rs. 5,000 an appeal 
would lie to the District Judge with a 
second appeal to the High Court, if re- 
course had been taken to Civil Court 
while under the Act the appeal would 
always lie to the High Court. The parties 
would get better adjudication by the pro- 
visions of the Act, Provision has been 
made in the Act for service of notice to 
the industrial concern, for reception of 
objection and for full hearing. Consider- 
ing the object with which these special 
procedures were enacted by the Legis- 
lature we are rather inclined to hold that 
the provisions are more progressive and 
the parties would get much better justice 
than what they would. obtain if a civil 
suit is filed. At any rate, it is not more 
disadvantageous or unconscionable, 


8. In AIR 1974 SC 2009 (Magan- 
lal Chhaganlal (P.) Ltd. v. Municipal Cor- 
poration of Greater Bombay) a Constitu- 
tion Bench consisting of seven Judges up- 
held the validity of the Bombay Munici- 
pal Corporation Act (3 of 1888} as amend- 
ed by Maharashtra Act 14 of 1961 and the 
Rombay Government Premises (Eviction) 
Act, 1955. The provisions in those Acts 
were more or less similar to the provi- 
sions of this Act. Their Lordships sum - 
med up their conclusions in paragraphs 
15 to 18. in paragraph 18 their Lordships 
observed thus: 


“It is necessary to point out that the 
procedures laid down by the two Acts 
now under consideration are not so much 
harsh or onerous as to suggest that a dis- 
crimination would result if resort is made 
to the provisions of these two Acts in 
some cases and to the ordinary Civil 
Court in other cases, Even though the 
officers deciding these questions would. be 
ndministrative officers there is’ provision 
in these Acts for giving mnotice to the 
party affected, to inform him of the 
grounds on which the order of eviction is 
proposed to be made, for the party af- 
fected to file a written statement and pro- 
duce documents and be represented by 
lawyers. The provisions of the Civil Pro- 
cedure Code regarding summoning and 
enforcing attendance of persons and exa- 
mining them on oath, and requiring the 
discavery and production of documents 


ALR. 


are a valuable safeguard for the persons 
affected. So is the provision for appeal 


#esvueeceeveuran 


9. The provisions under the Act 
are more liberal. The application is to be 
filed before a District Judge and an ap- 
peal lies to the High Court, The entire 
Civil Procedure Code is to be followed 
except to the extent it is inconsistent with 
any provisions of the Act. Parties would 
get full opportunities to present their 
case. The Act is, therefore, a Step in ad- 
vance of the adjudication made in Civil 
Courts. The action will be quicker and 
remedies will be available from the 
highest court of original civil jurisdiction 
and in appeal from the High Court. We, 


therefore, find no merit in the conclusion! 


of the District Judge that Section 31 of 
R Act is hit by Article 14 of the Consti- 
ion. 


10. Several Bench decisions of 
this court have been brought to our 
notice taking a view that in similar in- 
stances several statutes were held to be 
ultra vires. Those decisions are (1969) 35 
Cut LT 1304 = (AIR 1970 Orissa 189) 
(Brahmananda Sahu v. State of Orissa); 
(1970) 36 Cut LT 602 (Arjun Pradhan v. 
Revenue Divisional Commr., Division. 
Berhampur); (1971) 37 Cut LT 860 (Hari 
Sahu v, Union of India) and 1971 (2) Cut 
WR 338 = (AIR 1972 Orissa 88) (Padma- 
nav Pradhan v. State of Orissa). The con- 
clusions arrived at in those decisions 
were based on the majority decision in 
AIR 1967 SC 1581-(Northern India Cate- 
rers (Private) Ltd. v. State of Punjab) 
which now stands -overruled in AIR 1974 
SC 2009. The aforesaid four Bench deci- 
sions of this Court can no longer be held 
to be good law as they would be in direct 
conflict with AIR 1974 SC 2009 and are 
hereby overruled. 


11. A Constitution Bench of five 
Judges also declared the Tamil Nadu 


Land Encroachment Act (3 of 1905) as 


constitutionally valid in AIR 1974 SC 2044 
(Pandia Nadar v. State of Tamil Nadu) 
which followed AIR 1974 SC 2009. 


12. On.the aforesaid analysis, we 
would answer the question posed by the 
District Judge by saying that Section 31 
of the Act is not hit by Article 14 of the 
Constitution and is valid. The reference 
is discharged. In the circumstances, par- 
ties will. bear their own costs. 


~. 13. . The case is lying for a long 
time before the District, Judge awaiting 
answer to the reference made under Sec- 
tion 113, C. P. C. Records of the case be 
-ent back at once and the District Judge 
is <irected to dispose of the case within 


4 
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three months from today with intimation 
to this Court. 
MOHANTY, J.:—- I agree. 
DAS, J.:— I agree, 
Answered accordingly, 
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S. K, RAY, J, 

Rangalal Rameshwar Lal and others, 
Appellants v, U Rastrabhasa Pra- 
char Co-operative & P So- 
ciety Ltd. and others, Respondents. 

First Appeal No. 83 of 1968 D/- 8-1- 
1975.* . 

(A) Sale of Goods Act (1930), S. 61 (2) 
— Suit for price of goods sold — 
tract to pay interest — Grant of interest 
is discretionary. (Civil P. C. (1908), S. 34). 

Held, on facts, that though the trial 
court may have been justified in refusing 
interest prior to the suit, it should have 
granted interest from the date of suit till 
realisation under S. 34, Civil P. C. 

(Para 7) 

. (B) Civil P. C. (1908), S. 35 — Costs 
— Party against whom no relief is claim- 
ed in plaint should not be granted costs. 
(Para 8) 

(C) Co-operative Societies — Orissa 
Co-operative Societies Rules (1965), R. 37 
(1) — Suit against Society — Both soci- 
ety and secretary impleaded as defen- 
dants — There is sufficient compliance 
with rule. l (Para 9) 

(D) Co-operative Societies. — Orissa 
Co-operative Societies Act, 1962 (2 of 
1963), S. 127 — Notice under — Suit 
against society for recovery of price of 
goods sold — Notice unnecessary. 

The reason is that the suit is not one 
in respect of an act touching ‘the consti- 
tution, management or business’ of the 
Society within the meaning of the sec- 
tion. - (Para 9) 

N. Mukherjee and M. Sinha, for Ap- 
pellants; R. Mohanty, S. N. Kar and 
Addl. Standing Counsel. for Respon- 
dents. 


JUDGMENT :— This appeal is by the 
plaintiff whose silt has been decreed in 
part. | m 
2. Plaintiff No. 1 is a registered 


partnership firm and plaintiffs 2 to 5 are . 


its partners. Defendant No, 1 who is res- 
pondent No. 1 in this appeal is a co-ope- 
rative society having a press of its own. 
It undertakes publishing work for which 
it used to purchase paperon credit from 


*(From order of A. P. Guru, Sub-J., Cut- 
tack in M. S. No. 48 of 1967. D/- 6-2- 
1968) a | | 
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the plaintiff firm. Defendant No. 3 is the 
President, defendant No. 4 is the Secre- 
tary and defendant No. 5 is the Manager 
of the Society (defendant No. 1), Defen- . 
dant No. 1 is said to have agreed to pay 
the price of the paper received from the 
aintiff within a month of its purchase 
I which it was liable to pay interest 
at the rate of 6 per cent. per annum on 
the said amount. According to the afore- 
said contract and understanding with the. 
plaintiff the defendant No. 1 purchased 
paper on credit from the former between 
29-11-63 and 10-8-64 the price of which 
amounted to Rs. 20,851.10 P. While pur- 
chasing, defendant No. 1 agreed to pay 
the price within a month from the date 
of purchase and that in default of such 
payment, it will be liable to pay interest 
at the rate of 6 per cent. per annum. De- 
fendant No. 1 was able to pay only Rs. 
15,595.50 P. leaving balance of Rs. 5,255.60 
outstanding. On these allegations the 
plaintiff filed the present suit for a decree 
of Rs. 5,910.60 which comprised of the 
balance price of Rs. 5,255.60 plus interest 
at the rate of 6 per cent. per annum from 
28-1-65 to 20-2-67 amounting to Rs. 655. 
Defendant No. 2 was impleaded only with 
the object of getting an order from the 
court directing him to take steps for com- 
pelling the defendant No. 1 to pay, The 
plaintiff also claimed both pendente lite 
and future interests at the same rate, Le., 
6 per cent. per annum from the date of 
filing of the suit till recovery. © 
3. Before filing the suit the plain- 
tiff had given suit notice to defendant No. 
1 as well as to defendant No. 2 on 5-8-66 
under Section 127, Co-operative Societies 
Act, 1962 (hereinafter referred to as the 
‘Act’). This notice was received by defen- 
dant No. 1 on 8-8-68. So far as defendant 
No, 2 is concerned the acknowledgment 
due has not yet been received back after 
service of notice on him. Defendant No. 
1 replied on 27-9-66 admitting the plain- 
tifs claim (vide Ext. 4). 


4, Defendant No. 1 in his written 
statement admits the purchase and the 
amount outstanding against him as claim- 
ed by the plaintiff, but denies that there 
was any contract for payment of interest 
in case' of default of payment within a 
month of the date of purchase. Hence he 
denies the liability to pay interest and 
has prayed for being allowed to pay the 
prinicipal amount.in instalments. He, 
however, has simultaneously taken some 
technical pleas, like the suit not being 
maintainable and also being . barred by 
limitation. 

-e The trial court decreed the suit 
on admission against defendant No, 1 for 
a -sum of Rs. 5,255.60 with proportionate 
costs, but dismissed it on contest against 
defendant No. 2 and ex parte against the 
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other defendants. He, however, directed 
the plaintiff to pay costs to defendant No. 
2 in the suit as he had been unnecessarily 
impleaded. He also granted five equal 
annual instalments to pay the decretal 
dues, the first instalment commencing 
from Ist of April, 1968. 


6. Mr. Mukherjee for the plaintiff- 
appellant has raised only two points, The 
first one is that the court should have 
granted interest even though it found that 
there was no contract for the same. The 
second contention is that the plaintiff 
should not have been saddled with costs 
against defendant No. 2 who had been im- 
pleaded not because any relief was claim- 
ed against him but for being directed to 
compel the co-operative society of which 
he was the Registrar in making payment. 
The contesting defendant, however, urges 
point that the suit is not maintain- 
able. 

7, With regard to the first conten- 
tion raised by Mr. Mukherjee reliance is 
placed on Section 61 (2) of the Indian 
Sale of Goods Act. Sub-section (2) of Sec- 
tion 61 of that Act runs as follows:— 

“61. (1) x x x 

(2) In the absence of a contract to 
the contrary the court may award inte- 
rest at such rate at it thinks fit on the 
amount of the price— 

(a) to the seller in a suit by him for 
the amount of the price—from the 
date of the tender of the goods. or 
from the date on which the price 
was payable: 

(b) to the buyer in a suit by him for 
the refund of the price in a case 
of a breach of the contract on the 
part of the seller from the date 
on which the payment was made.” 


The court below has disbelieved the 
plaintiff's case of oral contract for pay- 
ment of interest, even though there is no 
counter evidence led on the point by the 
contesting defendant. The provisions of 
law extracted above, however, empower 
the court to grant interest, even though 
there is no contract to the - contrary, 
which would run from the date of tender 
of the goods or from the date on which 
the price was payable. The plaintiff, how- 
ever, has claimed interest from 28-1-65 
till 20- 2-67, that is to say, for the period 
prior to the suit, That was the interest 
which the court could prant even ‘though 
there was no contract for payment of in- 
terest, But that power of the court is dis- 
cretionary which the court has refused 
to exercise. But such discretion has to be 
exercised judicially, not arbitrarily. The 
trial court probably taking into conside- 
ration that the defendant was a co-ope- 
rative society and that it did not take 
untenable pleas on merits of the case but 
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fairly admitted its dues to the plaintiff. 
refused the interest claimed in the suit. 
I do not like to interfere in the exercise 
of this discretion in refusing interest 
prior to suit, but I do not see any justi- 
fication for the court in refusing further 
interest. Section 34 of the Civil Procedure 
Code empowers the court in cases where 
it passes a decree for payment of money 
to grant interest on the principal sum 
adjudged for payment under the decree 
at such rate as the court deems reason- 
able from the date of suit to the date of 
decree and such future interest not ex- 
ceeding 6 per centum per annum, as the 
court deems reasonable, on such princi- 
pal sum from the date of decree till the 
date of payment. I think it should have 
been judicious for the trial court when 
it refused to grant interest prior to the 
suit to grant future interest from the date 
of suit till realisation. I would, therefore, 
direct that the defendant No. 1 shall pay 
interest at the rate of 6 per cent. per 
annum on the principal sum adjudged, 
namely, on the sum of Rs, 5,255.60 from 
the date of the suit, ie. 18-3-67 till the 
date of payment. 

8. I also do not see any reason to 
grant costs to respondent No. 2. There 
was no relief claimed in the plaint against 
him, The only purpose for impleading 
respondent No. 2 was that he being in a 
controlling position as Registrar, should 
be directed by the court to see that the 
co-operative society, namely defendant 
No. 1, complies with the decision of the 
court - -d makes prompt payment. In my 
opinion, the grant of costs to respondent 
No, 2 against the plaintiff-appellant was 
wrong. Awarding of such costs is, there- 
fore canceled. | 

The decree is, accordingly, modified 
to the aforesaid extent, in the matter of 
interest as well as in the matter of costs 
granted to respondent No. 2. 


9. The learned counsel for the res- 
pondent No. 1, however, contends that the 
suit is not maintainable inasmuch as the 
Secretary of the Utkal Rastrabhasa Pra- 
char Co-operative Press and Publishing 
Society Ltd. has not been impleaded on 
behalf of such society, because by Rule 37 
of the Orissa Co-operative Societies Rules, 
1965 (hereinafter referred to as the 
‘Rules’) it is the Secretary alone who 
shall be the officer to sue or to be sued on 
behalf of the society. The second ground 
of non-maintainability of the suit is that 
no notice under Section 127 of the Orissa 
Co-operative Societies Act, 1962 has been 
served on the Registrar 

Sub-rule (1) of Rule 37 of the Rules 
provides that— 

“The Secretary Shall be the officer 
to sue or to be sued on ee of the So- 
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In the plaint, the society was impleaded 
as defendant No. 1 and Radhanath Pan- 
dit, Secretary of the Society was implead- 
ed as its Secretary. In the appeal memo, 
society was impleaded as respondent No. 
1 and Radhanath Pandit, the Secretary 
of the society as respondent No. 4 and 
since Radhanath Pandit had ceased to be 
the Secretary and was succeeded by one 
G. N. Sahu, by the date of suit, the latter 
was also impleaded as defendant No. 5 
described as Manager of the Society, de- 
fendant No. 1. In appeal memo defen- 
dants 1, 4 and 5 were respectively im- 
pleaded as respondents 1, 4 and 5. Conse- 
quent upon Mr. Ker appearing for the 
society represented by the new Secretary 
Shri G. N, Sahu, Mr. Mukherjee filed an 
application for amendment of the cause 
title of the memo of appeal and that ap- 
plication has been allowed and respon- 
dent No. 1 has been described as the So- 
ciety represented by its Secretary G. N. 
Sahu and respondent No. 5 has been des- 
cribed as G, N. Sahu, Secretary of res- 
pondent No, 1 and the name of Radha- 
nath Pandit has been deleted in the memo 
of appeal. The question is whether in 
view of the description of defendants 1 
and 4 in the plaint as above, the suit can- 
inot be said to be properly constituted 
and hence not.maintainable. In my opin- 
ion, since Secretary as such had been im- 
pleaded as defendant No. 4, the mere fact 
that the society as defendant No. 1 hed 
not been described as being represented 
by defendant No. 4 would not affect the 
maintainability of the suit, because by 
implication of Secretary, as such sepa- 
rately, Rule 37 of the rules must be deem- 
ed to have been complied with. At any 
rate, even if the manner of description 
of defendants 1 and 4 can only amount 


to misdescription, would not be a case of ` 


non-impleading of the secretary as re- 
quired by Rule 37 of the Rules. Rule 37 
is nothing but a rule of procedure and it 
is well known that all rules of procedure 
are intended to be handmaids to the ad- 
ministration of justice and not to be the 
hindrance to it. In fact, when the plaint 
was filed the Secretary was impleaded as 
Manager of defendant No. 1, the society, 
in addition to the Society being implead- 
ed separately as another defendant with- 
out being shown to be represented by the 
then Secretary and as a matter of abun- 
dant caution both the outgoing and in- 


coming secretaries had also been implead- 


ed. The suit cannot be held to be non- 
maintainable in the aforesaid circumstan- 
ces. However, at the appellate stage by 


the amendment sought for and allowed, 
the whole matter has been regularised 
and brought in accord with the - proper 
description and what was misdescription 
at one time has now been corrected to a 
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proper description. Though the amend- 
ment was carried out in the memo of 
appeal at the appellate stage it must be 
deemed by such amendment that the suit 
was instituted in the amended names on 
the date on which it was originally insti- 
tuted. This contention, therefore, must 
be negatived. 


It is next contended that the suit is 
not maintainable due to non-compliance 
with the provisions of Section 127 of the 
Act. This section prohibits institution of 
a suit without notice, only when it is in 
respect of any act touching the constitu- 
fion, Management or business of the so- 
ciety. The present suit is one for recovery 
of price of goods supplied to the society. 
The controversy is not one which can be 
said to be in respect of an act touching 
the constitution, management or business 
of the society. This section has, therefore, 
a application, This point, therefore, 


10. In result, for the aforesaid 
reasons the appeal succeeds, the decree 
is modified to the extent of awarding 
interest at the rate of six per cent. on 
the principal sum adjudged as payable 
by defendant No. 1 to the plaintiff from 
18-3-67, the date of institution of the suit, 
till realisation and setting aside that part 
of the decree whereby cost has been 
awarded by the court below to respon- 
dent No. 2 against the plaintiff, Other 
portions of the decree are maintained. In 
the circumstances of the case, there will 
be no order for costs of this court, 

Appeal allowed without costs, 
Appeal allowed. 
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G. K. MISRA, C. J. AND B. K. RAY, J. 
Bhagaban Gouda, Appellant v, Ukia 
Dei, Respondent. 


Second Appeal No. 194 of 1970, D/- 
20-8-1974.* 


(A) Orissa Merged States’ (Laws) Act 

(4 of 1950), S. 7 (g) — ‘Service tenure’ — 
Nariha Jagir lands were not service tenu- 
res held under Ruler or any member of 
his family — S. 7 (g) therefore has no 
application to such lands. (Para 9) 
l (B) Orissa Estates Abolition Act 
(1951), S. 38 — Suit for declaration of 
title and recovery of possession — Settle- 
ment of disputed land on defendant in 
rayati character not under S. 8 of the 


*(From decision of N. P. Mohapatra, Sub- 
J., Sambalpur in Title Appeal No. 9/6 
of 1969, D/- 14-2-1970.) 
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Act — Suit is not barred under S. 39. 
(Paras 10, 11) 
_ (C) Civil P. C. (1908), Ss. 100-101 — 
Finding of fact — Finding that Nariha 
Jagir lands were not origimally rayati in 
charater but became rayati only on settle- 


ment is a finding of fact and therefore 
conclusive, (Para 14) 
Cases Referred: Chronological Paras 


(1969) 1 SCR 869 = (1971) 1 SCJ 97 16 
ILR (1963) Andh Pra 1085 16 
AIR 1951 Orissa 240 = ILR (1950) Cut 

061 (SB) 16 
AIR 1949 Orissa 31 = ILR (1949) Cut t 


AIR 1931 PC 157 = 33 Bom LR 974 16 


S. P. Mohapatra, for Appellant; R. 
Das, P. K, Das and J. Swain, for Respon- 
dent. 

G. K. MISRA, C. J.:— Shorn of irre- 
levant details the cases of the plaintiff 
and defendant may be stated in short. The 
plaintiffs case is as follows:— 


One Swarn Bag died in or about 1927 
leaving behind his widow Jamuna Bewa 
and daughter Sabitri. Ukia (plaintiff) is 
the daughter of Sabitri and Balabhadra. 
Jamuna died on 19-8-1955, The disputed 
land with an area of 3.60 acres in khata 
No. 195 of village Jamankira (in the ex- 
State of Bamra), now in the district of 
Sambalpur stood recorded as Nariha Jagir 
lands in the name of Swarna Bag. The 
same was recorded in the name of Jamuna 
Bewa after the death of Swarna Bag. On 
Jamuna’s death defendant was requested 
by the plaintiff to look after the lands. 
Defendant belied the trust and stealthily 
got his name mutated in the Revenue 
Mutation Case No. 166/32 of 1955-56 false- 
ly alleging that he was the adopted son 
of both Swarna Bag (Sabitri?) and Bala- 
bhadra though, in fact, there was no 
adoption. Amongst other reliefs, plaintiff 
asked for declaration of title and recovery 
of possession. 

Defence case is that the defendant is 
the adopted son of Balabhadra and Sabi- 
tri, both of whom pre-deceased Jamuna. 
Jamuna gifted the disputed land to the 
defendant by a plain paper document on 
10-10-54 and since then he is in possession 
of the suit land in his own right, title and 
interest. The. disputed lands were Nartha 
Jagir lands and not rayati initially. Na- 
riha Jagir was abolished in the ex-State 
of Bamra in 1964 and the disputed land 
was settled by the State on the defendant 
in Nariha Jagir Land Case No, 5/4 of 
1964-65. Plaintiff has no title or possession 
and the suit was by adverse pos- 
session. l 

2, The trial court recorded the 
following findings— l 

(i) Defendant is not the adopted son of 
Balabhadra and Sabitri, 
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(ii) The suit lands were service tenure 
lands being Nariha Jagir lands and 
not rayati lands: 

(iii) Plaintiff is the heir of Swarna Bag 
being daughter’s daughter: 

(iv) Defendant failed to prove the al- 
leged gift on 10-10-54 by Jamuna 

_ in his favour, 

(v) The mii is not barred by adverse 


__ possession. 

(vi) The suit is not bad for non-joinder 

_of the State of Orissa as a party. 

(vii) The settlement of the suit lan 
with the defendant in 1964 is not 
under Section 7 (g) of the Orissa 
Merged States’ (Laws) Act, 1950 
(hereinafter to be referred to as the 

1950 Act), 

(viii) The suit land was settled with 
the defendant in 1964 under Sec- 
tion 8 (2) of the Orissa Estates Abo- 
lition Act, 1951 (hereinafter to be 
referred to as the 1951 Act) and as 
such the settlement of the Nariha 
Jagir lands with the defendant on 
rayati basis by the State cannot be 
questioned in Civil Court under 
Section 39 of that Act. 

3. Findings (i) and (ili) to (vil) 
were in favour of the plaintiff, The suit 
was, however, dismissed on the last find- 
ing that Civil Court has no jurisdiction 
under Section 39 of the 1951 Act to enter- 
tain the suit. 

Plaintiff filed an ee before the 
District Judge, Sambalpur, which was 
heard by the learned Subordinate Judge. 

4. Findings (i) to (vii) were not 
assailed before the lower appellate. court 
on behalf of the defendants and the se- 
cond finding was not challenged by the 
plaintiff. Those findings are thus conclud- 
ed as pure findings of fact. The learned 
Advocate for the appellant also clearly 
stated to us that he does not assail those 
findings. 

5> The finding of the trial court 
that the suit was not bad for non-joinder 
of the State of Orissa as a party defen- 
dant was confirmed by the learned Sub- 
ordinate Judge. The concurrent conclu- 
sion of the courts below on this point has 
not been rightly assailed before us. The 
fight is in between the plaintiff and the 
defendant regarding title to the disputed 
land and the State of Orissa is not a ne- 
cessary party. 


6. The only contention urged be- 
fore the lower appellate court was that 
Section 39 of 1951 Act ousted the juris- 
diction of the Civil Court to entertain the 
suit. The learned Subordinate Judge exa- 
mined Section 7 (g) of the 1950 Act and 
Section 8 (2) of the 1951 Act and held that 
the settlement on the defendant in 1964- 
65 was not under any one of those Acts 
and that Sec. 39 was not a bar. He revers- 
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ed the conclusion of the trial court on 
this point and decreed the suit. 

Defendant has filed the second appeal 
against the reversing judgment. 

7. The learned Advocate for the 
appellant urged that both the courts be- 
low acted contrary to law in ignoring the 
fact that the Nariha Service tenure was 
abolished by the State of Orissa in 1964 
and the land was settled on rayati basis 
on the defendant who acquired title 
thereto and that the suit was liable to be 
dismissed ag on abolition of the service 
tenure, plaintiff had no subsisting title in 
the disputed property. 

Mr. Das on behalf of the plaintiff, on 
the other hand contended that the disput- 
ed land was given to Swarna Bag not in 
lieu of service but that it was his rayati 
land burdened with service and on abo- 
lition of the service plaintiff was entitled 
to the disputed land as rayati land in her 
own right, title and interest subject to 
payment of rent. 

Both the contentions require careful 
examination. 

8. Before these questions are an- 
swered we may indicate that the learned 
Subordinate Judge reached the correct 
conclusion in holding that Section 7 (g) 
of the 1950 Act and Section 8 (2) of the 
1951 Act have no application to the facts 
and circumstances of this case. 

9. Section 7 (g) as amended of the 
1950 Act runs thus— 

“When land is held as service tenure, 
either under the ruler or any member of 
his family the liability of the holder of 
such tenure to render service for the use 
and occupation thereof shall cease, and 
he shall on payment of such rent as may 
be assessed by the Sub-divisional Officer 
having jurisdiction or any other offcer, 
not below the rank of a Sub-Deputy Col- 
lector authorised by the Collector in this 
behalf as fair and equitable, acquire oc- 
cupancy right therein:” 


Thus, Section 7 (g) does not apply to 
all lands held on service tenure. It has 
application to service tenure held either 
under the Ruler or any member of his 
family. 

In the ex-State of Bamra in some vil- 
lages there were Narihas and Burgis ap- 
pointed to supply water and render ser- 
vices to visiting officers. The Jagirdars 
used to hold those service tenures on rent 
free basis. (See para. 30 at p. 23 of Rama- 
dhyani’s Report, Vol. III on Land Tenu- 
res and the Revenue System of the Orissa 
and Chhatisgarh States), Nariha Jagirs in 
the ex-State of Bamra were thus not ser- 
vice-tenures held either under the ruler 
or any member of his family. Section 7 
(g) of the 1950 Act, has, therefore, no ap- 
plication to this case. The position is also 


clarified by Exts. E, F/1 and G. 
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Ext: G is the Press Note issued in 
1964 by the Government of Orissa. It 
runs thus— 

In the ex-State of Bamra the Nariha 
Jagirs were pranted to certain persons for 
rendering service to the village commu- 
nity. In the ex-State areas of Bamra and 
Rairakhol Burgi Jagirs were also granted 
for similar purposes, As these services 
are no longer required it had been decid- 
ed by Government that these Jagirs 
Should be abolished immediately and the 
Jagir lands be settled with occupancy 
rights therein on fair and equitable rent 
in favour of the holders of Jagirs and 
others in actual possession as on 1-7-64 
free of salami subject to the condition 
that they need not perform the services 
any more for which the Jagirs were origi- 
nally granted. No reservation of land will 
be made for the Gram Sabhas and no 
patta fee will be levied. 


2 The Jagir holders desirous of 

availing themselves of this opportunity of 
acquiring occupancy rights in lieu of sur- 
rendering their rights and interests in 
such jagir lands may apply to the Col- 
lector, Sambalpur or any other Revenue 
Officer authorised by him in this behalf 
on or before 30-11-1964.” 
A copy of this Press Note was forwarded 
by the Collector to the Sub-~divisional 
Officers of Deogarh, Kuchinda and Rai- 
rakhol by Memo No. 3838 (6) Rev. dated 
30-10-64. 

Adverting to the Press Note of the 
Government the Deputy Commissioner, 
Land Reforms, Orissa, wrote a letter 
(Ext. F/1) to the Collector of Sambalpur 
on 5th November, 1964 indicating the 
manner in which various types of Jagirs 
and subsisting tenures in the district of 
Sambalpur are to be dealt with. Material 
portions of this letter dealing with the 
ex-State of Bamra may be extracted. 

a Se xx xx 

(1) Jagirs for rendering service to the 
village community. 


Besides Narihas it appears from Sri 
Ramadhyani’s report that there are some 
Choukidars in all villages and that in 
some villages Narihas and Burgis are ap- 
pointed to supply water and render other 
services to touring officers. If any such 
jagir was granted for rendering personal 
services to the Ruler, the same may 
dealt with under Section 7 (g) of the 
O. M. S. (Laws) Act, 1950. The services of 
Choukidars can be dispensed with under 
the Orissa Offices of Village Police (Abo~ 
lition) Act. As the services of Narihas and 
Burgis for rendering services to the vil- 
lage community are no longer required 
in the present setup of administration 
these jagirs may be enfranchised as 
ordered by Government in the aforesaid- 
G. O. by inviting applications from the 
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Jagirdars upto the end of November, 
1964 as indicated in the Press Note, copy 
forwarded to you in Govt. Memo. No. 
67063/R dated 10-10-64. This work should 
be completed by 15-12-64 and completion 
report furnished by 25-12-64 at the latest. 
XX XxX xx” 
‘Subsequent to Exts. G and F/1 the 
Board issued instructions as per Ext. E 
for enfranchisement of Jagirs in ex-State 
areas of Bamra and Rairakhol in the dis- 
trict of Sambalpur and for settlement of 
Jagir lands. The procedure for settling 
the Jagir lands as per the Government 
order and the Press Note was indicated 
as extracted hereunder— 


“The Jagir lands which were origi- 
nally granted to various Jagirdars will 
generally be found in cultivating posses- 
sion of the Jagirdars concerned or in the 
event of his death in cultivating posses- 
sion of his heirs. There may however be 
cases where the Jagir lands may be found 
in cultivating possession of some other 
persons not in any way connected with 
the services of the Jagir lands themselves. 
Government orders contemplate that the 
Jagir holding will be settled with the 
Jagirdars, their heirs or other persons in 
actual possession as on 1-7-64 on the fol- 
lowing conditions:— 

1. No salami or patta fee will be charg- 
ed for such lands. 
2. No reservation will be made out of 
these jagir lands for Gram Sabha. 
3. The Jagirdars desirous of availing 
themselves of this opportunity of 
acquiring occupancy right in lieu 
of surrendering their rights and 
interests in respect of such jagir 
lands will apply to the Collector or 
any other Revenue Officer autho- 
rised by him in this behalf by 30th 
November, 1964, clearly stating the 
particulars of jagir lands to be 
settled with them. 
- 4, Immediately after 30-11-64, the Col- 
lector, or any other officer autho- 
rised by him should start a miscel- 
laneous revenue case for all Jagirs 
in respect of all villages, An ex- 
tract from the finally published 
R.O.R. of the village so far it relates 
to the Jagir lands in question 
should be kept in the case record 
and consulted while settling the 
` lands. A sketch map of the Jagir 
lands settled should be kept in re- 
cord, Where the R-O.R, has not 
been finally published, a true copy 
of the draft record of rights should 
be kept in case record and con- 
sulted, Where, however, record of 
rights operation has not yet been 
taken up a schedule describing the 
situation and area of the land 


a 
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should be prepared and kept in the 
case record. Where survey has not 
yet been made final, a sketch map 
of the lands settled basing on the 
not final map should be kept in the 
case record. 


5, The S.D.O. should then after due 
enquiry draw up a self-contained 
order mentioning clearly the plot 
number, area and classification of 
land now in cultivating possession 
of the particular Jagirdar or his 
heir, or other persons as the case 
may be and the fair and equitable 
rent settled for the land. The 
S.D.O. settling the Jagir lands 
should publish the lands proposed 
to be settled by hanging in 
office notice Board, a copy of the 
particulars of the lands proposed 
to be settled with the persons con- 
cerned and if anybody has any ob- 
jection for said settlement, he may 
file objection within 30 days from 
the date of such publication, After 
the expiry of the period specified 
in the said publication, the S.D.O. 
Should hear objections if any and 
pass final order in settling the land 
both in contested and uncontested 
cases according to the merits of the 
case. An appeal against the deci- 
sion of the S.D.O. may lie to the 
Collector. In cases where no objec- 
tion is filed within the specified 
time, final orders will be passed 
by the S.D.O. The rent should be 
assessed at the rates already fixed 
for similar lands in the village. 
Where rent has not yet been fixed 
for any particular class of land in 
village, the rent will be fixed as on 
similar lands in the neighbouring 
village. 

XX XX xx 

After the settlement is thus made the 
holder of the land will be given a 
rayati patta after expiry of the 
period of appeal according to the 
usual procedure, The final order of 
the officer settling the lands shall 
be communicated to the Revenue 
Inspector concerned for entering 
the tenants’ name. xX xx XX” 

From Ramadhyani’s Report which 
compiled the lew prevailing in the ex- 
State of Bamra and the aforesaid docu- 
ments it will be clear that Nariha Jagir 
lands were not service tenures held under 
the Ruler or any member of his family. 
The learned Subordinate Judge was, 
therefore, right in holding that Section 


7 (g) of the 1950 Act has no application 


to the facts and circumstances of this 


Case. 


10. The next question for conside- 
tation is whether the suit is barred by 


qa 
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Section 39 of the 1951 Act which runs 
thus— 


“39. Bar to jurisdiction of Civil 
Courts in certain matters.— No suit shall 
be brought in any Civil Court in respect 
of any entry in or omission from a Com- 
pensation: Assessment Roll or in respect 
of any order passed under Chapters IT to 
VI or concerning any matter which is or 
has already been the subject of any ap- 
plication made or proceeding taken under 
the said Chapters.” 

In this case the suit is not in respect 
of any entry in or omission from a com- 
pensation assessment roll. It is also not 
in respect of any order passed under 
Chapters II to VI or concerning any mat- 
ter which is or has already been the sub- 
ject of the any application made or pro- 
ceeding taken under the said chapters. 
Section 39 has, therefore, no application 
to this case. 


11. Reliance was, however, placed 
on Section 8 (2) of the 1951 Act occur- 
ring in Chapter II that the settlement on 
the defendant in 1964-65 was under this 
provision. Section 8 (2) runs thus— 

“8. Continuity of tenures of tenants.— 
(1) xx XX xx 
(2) Any person holding land in a vil- 
lage for service as a village servant 
by whatever name called, shall be 
l deemed to hold it under the State 
Government subject to such terms 
and conditions as he was entitled 
or subject to, immediately before 
the date of vesting.” 
This sub-section is merely declara- 
tory of the status of the village servant 
holding land in a village for service im- 
mediately before the date of vesting. 
There is no vesting of such Jagir lands 
in the State. The settlement of the dis- 
puted land on the defendant -in rayati 
character was not under Section 8. There 
is no provision for settlement of service 
tenure lands on the holder or any other 
person under Section 8 (2) of the Act. 

The suit is, therefore, not barred by 

Section 39 of the Act. 


12. We have already referred to 
Exts, G, F/1 and E. The State Govern- 
ment took a policy decision for resump- 
tion of Jagirs and settlement of those ser- 
vice tenure lands on Jagirdars, their heirs 
or other persons in actual possession as 
on 1-7-64, on -conditions which have al- 
ready been enumerated. A procedure was 
prescribed calling for application and ob- 
jection thereto and for settlement after 
proper enquiry. An administrative appeal 
was provided' to the Collector against the 
order of the S. D. O: who is the compe- 
tent authority to settle the land on be- 
half of the State. Thus, there. was an ela- 
borate administrative procedure prescrib- 
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ed for settlement of the lands after re- 
sumption. It is in accordance with this 
provision that the defendant made an ap- 
plication for settling the land on him. 
Undisputedly he was in possession of the 
disputed lands on 1-7-64. Plaintff did not 
fille any application or objection to the 
application filed by the defendant for 
settlement of the disputed lands on her 
after resumption. If the resumption is 
valid and the disputed Nariha Jagir lands 
belong to the State the defendant acquir- 
ed a valid title by such settlement. With- 
out resumption the plaintiff was the heir 
to succeed to the Nariha Jagir lands, 


13. To get out of the difficulty of 
the settlement of the Nariha Jagir lands 
on rayati basis on the defendant Mr. Das 
contended that the disputed lands were 
originally rayati in character and belong- 
ed to deceased Swarna Bag as rayati 
lands. The State had no title therein and 
consequently the resumption is without 
jurisdiction and the settlement is liable 
to be quashed. He makes the position 
clear that the rayati lands of’ Swarna Bag 
were burdened with service and towards 
the remuneration of the service the rent 
was quitted in part and consequently on 
resumption the lands are to be inherited 
by n plaintiff subject to payment of 
rent.. > 

14. To appreciate the aforesaid 
contentions, material facts in this regard 
may be stated. In paragraphs 4 and 6 of 
the plaint the following averments were 

e: 

“4. xXx | XX XX 

The remaining lands of Khata No. 122 
of said village were of one Sada Nariha 
and as such the settlement records were 
prepared in,the names of Sada Nariha 
and Jamuna Bewa. A sum of Rs. 9/3/5 
was assessed to be the land revenue in 
respect of Khata No, 122. Out of which 
lands rental Rs. 3 were Mafi lands (Na- 
riha Jagir) and the balance were rayati 
lands for which land revenue and other 
cesses were payable as ordinary rayati 
lands of the tenants.” 

"B. XX XX XX 

The Nariha Jagir lands rental worth 
Rs. 2 have been subsequently converted 
to rayati lands and have been equally 
allotted to both the Nos. 122 and 195.” 


The plaint case is somewhat confus- 
ed. Though the averment is indicative of 
the fact that.a part of the disputed land 
was rayati and the other part was service 
tenure with rents, payable, ultimately in 
paragraph 6 there is an admission that the 
Nariha Jagir lands rental worth Rs 3 
have been subsequently converted to 
rayati lands. It is clear from this state- 
ment that initially the lands were not 
tayati but were subsequently converted 
to rayati lands. When they were convert- 
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ed is not indicated in the plaint. 

In paragraphs 4 and 6 of the written 
statement the averments in the plaint are 
countered, 

"4, XX XX XX 
Subsequently the share of Jamuna was 
defined through a Khadua Khatiyan and 
its area was 3.60 acres which is now the 
suit lands. The whole of 3.60 acres of 
lands were Nariha Jagir lands and out of 
this, lands rental of Rs. 1.50 were Maufi 
lands and the balance lands were rent 
payable. But it fs never a fact that these 


balance lands were rayati lands. Further © 


the Maufi lands and the rent payable 
lands out of this Khatiyan were not spe- 
cifically determined.. 


As the suit lands are service tenure 
lands, the persons working as Nariha in 
the village is to enjoy the whole area of 
the land and when he will be discharged 
from the office, he is bound to leave the 
whole area of the lands and it is never 
a fact that he will retain the rent pay- 
able lands.” 

"6. XX XX xx 


It is not a ‘fact that the Nartha Jagir 
lands rental Rs. 3 have been subsequently 
converted to rayati lands. But the fact is 
that the Maufi lands rental Rs. 1.50 along 
with the lands having its area 3.60 acres 
in all were already recorded in Khata No. 
195 in the name of the defendant and 
subsequently these lands were settled 
with the defendant on rayati basis by the 
State, vide Settlement of Nariha Jagir 
Lands Case No. 5/4 of 1964-65.” 


Thus, the positive case of the defen- 
dant is that the disputed lands were not 
rayatl lands though in respect of a por- 
tion rent had been remitted. The further 
positive case was that the service tenure 
lands became rayati only after resump- 
tion when the. same was settled on the 
defendant in 1964-65. 

On the: aforesaid averments parties 
entered into contest and issue No. 1 to the 
effect “Has the plaintiff got any title to 
the suit lands?” was determined. 

The learned Munsif recorded his find- 
ings a paragraph 7. 

ee xX 


l XX xX 
Therefore on the basis of the evidence 
of the P. Ws. and D. Ws. the conclusion is 
irresistible that the balance suit 
were also Nartha Jagir lands. In the re- 
sult, all the suit lands are held to be ser- 
vice: tenures being Nariha Jagir lands.” 


On a thorough discussion of the evi- 
dence, oral and documentary the trial 
court upheld the defence contention that 
the Nariha Jagir lands were not origi- 
nally rayati in character but they be- 
came rayati only on settlement on the 
defendant in 1964-65 after resumption. 
This finding of fact was not assailed by 
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the plaintiff before the lower appellate 
court. It is concluded and cannot be S| 
sailed in second appeal. 


15. Mr. Das, however, made an 
ingenious attempt to get over the finding 
of fact that the suit lands were not rayati 
lands originally by relying upon Exts. L 
and 5/a. Before adverting to these docu- 
ments it would be appropriate to deal 
with the relevant law on the point. 


16. Jagirs are of two kinds (i) lands 
are granted in lieu of services with the 
condition that when the services cease 
either on account of the servant not de- 
siring to do the service or for the disap- 
pearance of the necessity for such services 
the lands shall revert to the grantor; and 
(ii) the service tenure holder has his ten- 
ancy rights in the land. In consideration 
of his rendering certain services the rent 
ib remitted either in whole or In part. 

In both the classes of service tenures 
the right of resumption is in the grantor 
or the proprietor. Resumption means get- 
ting back what was granted. If the land 
had been granted, resumption means tak- 
ing back the land, [f the land originally 
belonged to the service tenure holder re- 
sumption means imposition of rent either 
in full or in part accordingly as it had 
been quitted. l 


It is, therefcre, necessary to deter- 
mine in each case whether the grant was 
of the land or of the rent. Specification 
of shares between covenants and fact of 
entry of rent payable and to be paid in 
the settlement entries are not determina- 
tive. They can be taken into considera- 
tion along with other circumstances. 


One of the most important tests to be 
applied in each case is to determine the 
nature of the service which it is required 
to be performed by the service tenure 
holder. The value of the service is to be 
compared with the extent of the grant. 
If the services to be performed are negli- 
gible one may reasonably infer that the 
grant was by way of remission of the rent 
either in whole or in part. If the services 
to be performed are of a regular nature’ 
and of onerous type the reasonable infer- 
ence is that it was the land which was 
granted. j 


In ILR (1949) Cut 186 (Duryodhan 
Kar v. Raja Chandra Bhanu Deb) a Bench 
of this Court consisting of Ray. C. J. and 
Panigrahi J. rendered a clear exposition 
of the law. The same view has been taken 
by a Special Bench in AIR 1951 Orissa 
240 (Braja Sundar Deb v. Binod Rout). In 
paragraph 14 of the judgment Das, J. as 
fhe then was, fully accepted the analysis 
given in ILR (1949) Cut 186. Reliance was 
placed by the Special Bench on AIR 1931 
PC 157 gouda v. : Baswantrao) 
and the following passage was extracted: 


` 
. 
`, 
T 


¥ 
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I, sitting with Sarwar Ali, J., took tne 
view that certain matters concerning the 
service: or the service conditions of an em- 
ployee of the Society are matters touch- 
ing the business of the Society, as the 
word ‘business’ in the Bihar Act has not 
been used in a narrow sense. A wide in- 
terpretation is necessary to be given to it. 
When a similar question arose before ano- 
ther Bench in Bihar State Co-operative 
Marketing Union Ltd. v. The Registrar, 
Co-operative Societies, Bihar (AIR 1974 
Pat 77), following the aforesaid decision 
of the Supreme Court as also another de- 
cision in Co-operative Central Bank Lta. 
v, Addl, Industrial Tribunal, Andhra Pra- 
desh, Hyderabed (AIR 1970 SC 245) 
wherein the Supreme Court had followed 
its earlier decision aforesaid, it was held 
that a matter like this is not covered by 
Section 48 of the Act as it is not in rela- 
tion to the. ‘business’ of the Society which 
word, in view of the authoritative pro- 
nouncement of the Supreme Court, must 
be held to mean business in the commer- 
cial or trading activity sense. It is unfor- 
tunate that the attention of the Bench 
was not drawn to any of the three earlier 
decisions of this Court on the point out 
of which one decision had considered the 
decision of the Supreme Court in the case 
of Deccan Merchants Co-operative Bank 
Ltd., AIR 1969 SC 1320. The attention of 
the Bench, however, was drawn to the 
decision given by me sitting with Rama- 
swami, C. J., in Pt. Raghav Jha v. The 
Registrar, Co-operative Societies, Bihar, 
Patna, ( (1962) ILR 41 Pat 325), but it was 
distinguished. In the circumstances, one 
could say that if the attention of the 
Bench deciding the case of Bihar State 
Co-operative Marketing Union Ltd, (AIR 
1974 Pat 77) was not drawn to the earlier 
decisions and especially the one reported 
in 1971 BLJR 671, the earlier decision was 
binding and not the later. But, surely,.it 
was advisable to get the conflict resolved 
by referring the case to a larger Bench, 
as was done by the Bench before which 
this case came up for hearing in the first 
instance, But when we proceeded to hear 
the matter we found that on the facts and 
in the circumstances of this case it was 
advisable to decide it on a shorter ques- 
tion. Going to the larger question will be 
perhaps academic, in any event, not ne- 
cessary at all. We took the view that this 
was not a fit case where we should en- 
deavour to resolve the conflict between 
the two Bench decisions referred to 
above. 


3. It is not necessary to refer to 
the facts in any detail. Suffice it to say 
with reference to the impugned award 
(Annexure 5), the divergent stands taken 
by the parties before the Assistant Regis- 
trar as also in this Court, that according 
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to the case of the petitioner-Sociefy the 
service of respondent No. 2 was dispensed 
with by a simpliciter order of termina- 
tion, offering one month’s wages in lieu 
of one month’s notice. On the other hand, 
the stand of respondent No. 2 has been 
that the order of termination was bad, no 
disciplinary action was taken against him, 
mo such proceeding for taking a proper 
action for dispensing with his services 
was taken, the order was arbitrary, with- 
out giving any opportunity to respondent 
No. 2 to show cause against termination 
of his service, As is usual in such kinds 
of dispute, the stand of the employer is 
that it is a case of simpliciter termination 
and initiation of a proceeding for discip- 
linary action was not necessary, while the 
stand of the employee is that without 
such a proceeding, without any rhyme or 
reason, the service could not be termi- 
nated. In such a situation, the question 
for consideration is whether the dispute 
of the kind which was raised by respon- 
dent No. 2 in this case could be referred 
for adjudication to the Assistant Regis- 
trar of the Co-operative Society. I may 
mention here that various points were 
urged by Mr. B. C. Ghose, learned counsel 
for the petitioner, including the point 
that even if the reference under Section 
48 was competent, the Assistant Registrar 
could. not exercise the power of the Re- 
gistrar for entertaining and deciding such 
a reference. Since I am going to hold m 
this case that the reference was incompe- 
tent as it was mot covered by Section 48 
of the Act on a shorter ground, it is nei- 
ther necessary to state all the points urg- 
ed on behalf of the petitioner nor to de- 
cide them. 


4, I shall read sub-section (1) of 
Section 48 of the Act: 

“48. (1) If any dispute touching the 
business of a registered society (other 
than a dispute regarding disciplinary ac- 
tion taken by the society or its managing 
committee against a paid servant of the 
society) arises— 


(a) amongst members, past members, 
persons claiming through members, past 
members or deceased member and sure- 
ties of members, past members or deceas- 
ed members, whether such sureties «re 
members or non-members: or 


(b) between a member, past member, 
persons claiming through a member, past 
memiber or deceased member, or sureties 
of members, past members or deceased 
members, whether such sureties are 
members or non-members, and the so- 
ciety, its managing committee or any offi- 
cer, agent or servant of the society; or 


(c) between the society or its manag- 
ing ‘committee and any past or present 


‘officer, agent or servant of the society; or 
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(d) between the society and any other 
registered society; or 


(e) between a financing bank autho- 
rised under the provisions of sub-section 
(1) of Section 16 and a person who is not 
a member of a registered society; 
such dispute shall be referred te the Re- 
gistrar: 


For the purpose of the present case I shall 
assume, without.resolving the conflict, as 
stated earlier, that if the matter would 
not have been covered by the words in 
the parenthesis, then the dispute would 
have been. one touching the business of a 
registered society. But the simple ques- 
tion in this case is whether dispensing 
with the service of an emplovee by the 
Society by an order of termination sim- 
pliciter which is not accepted as such by 
the employee, and even assuming it is ac- 
cepted but attacked on other grounds, is 
a dispute which is not taken out of the 
main provision of sub-section (1) by the 
words in the parenthesis. 


5. In Ratan N. Tata v. Capt. S. B. 
Mathur 1968 BLJR 985 = (1969 Lab IC 
499) (Pat.) the case was of dismissal of the 
employee by a disciplinary action. Stat- 
ing in this case at page 987, column 2, 

“reading the relevant provisions of 
Section 48, it ig clear that a dispute be- 
tween the Society and its Managing Com- 
mittee and any officer or servant of the 
Society, which must have included a dis- 
pute of this kind, was referable to tha 
Registrar”, 
it was further stated 

‘but in express language a dispute 
regarding disciplinary action by the So- 
ciety or the Managing Committee against 
the paid servant of the Society has been 
excluded from the category of disputes 
between the Society or its Managing Com- 
mittee and any servant of the Society 
which ean be referred for decision to the 
Registrar.” ` ; wa e 
In Narkatiagunj C. D. and 'C. M: Union 
Ltd. v. Registrar, Co-operative Societies, 
Bihar (1970 BLJR 551) the facts were that 
during the course of inspection of the 
Society the Joint Registrar found the em- 
ployee unfit and advised the Society to 
discharge him and appoint a competent 
Head Clerk. The case of the Society was 
that the Managing Committee decided to 
terminate the services of the employee 
(respondent No, 3) and to pay him one 
month’s salary in lieu of one month’s 
notice. Such a matter went in reference 
under. Section 48; and in that connection 
I, sitting with G. N. Prasad, J., said in 
paragraph 3 at page 553— 

«Tf a dispute regarding -disciplinary 
action cannot be referred, it follows logi- 
cally that a dispute regarding termination 
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of service or discharge of a paid servant 
of a society cannot also be referred.” 


But on consideration of the relevant bye- 
laws it was held that an appeal lay to the 
Registrar from the order, and certain 
consequential directions were accordingly 
given. But the crux of the matter put in 
the words extracted above was that if a 
disciplinary action is excluded from ope- 
ration of Section 48 as having been in- 
cluded by the words in the parenthesis, it 
does not stand to reason that a much sim- 
pler and lighter method of dispensing 
with the. services of an employee could 
have been intended by the Legislature to 
be made a subject-matter of reference 
under Section 48. It appeared illogical to 
take such a view. The correctness of this 
view has been strenuously attacked by 
Mr. Braj Kishore Prasad II, learned coun- 
sel for respondent No. 2. For the reasons 
which will be shortly stated hereinafter 
I do not feel persuaded even to doubt the 
correctness of the view expressed earlier, 
much less hold it to be incorrect. But be- 
fore I do so,’ I may refer to the case of 
Ramashankar Tewari (1971 BLJR 671). 
On the special facts of that case it was 
held that the nature of the dispute was 
such as could be. covered within the am- 
bit of Section 48. It was this case, as I 
have said above, where I had compared 
the language of the Maharashtra Co-ope- 
rative Societies Act which was in consi- 
deration before the Supreme Court in the 
case of Deccan Merchants Co-operative 
Bank Ltd. ATR 1969 SC 1320 and found 
contrast in the phraseology of the Bihar 
Act to induce: me to take the view that 
the word ‘business’ in our Section 48 has 

used in a wider sense to cover even 
the affairs of the Society. As a result of 
the said view I held that the dispute was 
covered by Section 48, but since the other 
Tequirement of the statute was not ful- 
filed the reference was incompetent. In 
Ramashankar Tewari’s case, 1971 BLJR 
671, ‘by making an advertisement Tewari 
had been appointed as an employee of 
the Society. Later on, the Assistant Re- 
gistrar of the Co-operative Society held 
that the appointment of the petitioner to 
the post of Accountant was irregular, and 
he directed issuance of a fresh advertise- 
ment for filling up the post. The peti- 
tioner’s appointment, therefore, was an- 
nulled, and fresh advertisement was 
issued. It was in such a situation that I 
felt persuaded to take the view that the 
dispute was one which was covered by 
Section 48 of the Act. I may, however, 
hasten to add that no argument seems to 
have been advanced in this case on the 


basis of the Bench decision in the case of 
Narkatiagunj C. D. and C. M. Union Lid. 
(1970 BLJR 551) and with reference to 
the words in the parenthesis that the dis~ 
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pute raised by Tewari also could come 
within the brackets and, therefore, should 
be held to have been excluded from. the 
operation of Section 48. Be that as it may, 
on the facts Tewari’s case 1971 BLJR 671 
is clearly distinguishable. 


6. Learned counsel for respondent 
No. 2 urged that the scope of the words 
in parenthesis in sub-section (1) of Sec- 
tion 48 cannot and should not be enlarg- 
ed. What has been excluded by the said 
words is “a dispute regarding disciplin- 
ary action taken by the society” and not 
a dispute regarding termination of ser- 
vice brought about by the society. In my 
opinion, to say that a dispute regarding 
disciplinary action which may result in 
imposition of punishment of any kind, in- 
cluding the punishment of dismissal, is 
excluded from the general language of 
sub-section (1) and a similar action of 
much lesser gravity, imposing no punish- 
ment, casting no stigma, should be allow- 


ed to be covered by Section 48 will he 
manifestly absurd, palpably unjust, ab- 
surdly inconvenient and will lead to ano- 


malous results. Quoting a passage from 
Craies on Statute Law, Fifth Edition, at 
page 82 to the effect— “Manifest absur- 
dity or futility, palpable injustice, or 
absurd inconvenience or anomaly to be 
avoided.” Subba Rao, J. (as he then was), 
has said in M. Pentiah v. Muddala Veera- 
mallappa (AIR 1961-SC 1107) at page 1111, 
column 1: l 

“Lord Davey in Canada Sugar Refin- 
ing Co. v. R., 1898 AC 735 provides ano- 
ther useful guide of correct perspective to 
such a problem in the following words: 


‘Every clause of a statute should be 
construed with reference to the context 
and the other clauses of the Act, so as, so 
far as possible, to make a consistent en- 
actment of the whole statute or series of 
statutes relating to the subject-matter’.” 


Applying the test aforesaid I have unhesi- 
tatingly come to the conclusion that dis- 
pensing with the services of an employee 
of the Society in the course of disciplin- 
ary action, if not covered by Section 48 
of the Act, surely comparatively much 
dwarf in stature and lighter dispute can- 
not be held to be covered within the four 
corners of Section 48; rather, such a dis- 
pute, in my opinion, as a matter of neces- 
sary construction of the words within the 
parenthesis must be held to have been ex- 
cluded from the general dispute referred 
in the main part of sub-section (1) of Sec- 
tion 48. By necessary implication, such an 
interpretation does follow. 


Te Learned counsel for respondent 
No. 2 submitted that a case of casus omis- 
gus cannot be remedied by the Court. Per- 
haps the argument was based upon the 
observations made in several English and 
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Indian authorities, including the one of 
the Privy Council in Hansraj Gupta v. 
Official Liquidators of Dehra Dun, ete., 
Co., (1932) ILR 54 All 1067 = (AIR 1933 
FC 63). Lord Russel, delivering the judg- 
ment of the Board, said at page 1076: 
"The case may be a casus omissus. If 
it be so, then it is for others than their 
Lordships to remedy the defect.” 


I am fully conscious of the weighty ob- 
servations of the Privy: Council in the 
decision aforesaid as also in many other 
cases. The same thing has been said by 
the Supreme Court in Nalinakhya Bysack 
v. Shyam Sunder Haldar (AIR 1953 SC 
148) on the basis of the Privy Council de- 
cision aforesaid. Had I felt persuaded to 
take the view that it was a case of casus 
omissus I would not have ventured to re- 
medy the defect. But, in my opinion, the 
decision of the Board in Hansraj Gupta’s 
case itself amply supports the conclusion 
and the interpretation arrived at and 
given by me above. 


8. Lord Russel said in the case 
aforesaid that although the words in Sec- 
tion. 186 of the Companies Act, 1913, 
were “any money due”, “for the reason 
that in view of the place and context in 
which these words are found, they must 
be confined in their Lordships’ judgment 
to money due and recoverable in a suit 
by the company and they do not include 
any moneys which at the date of the av- 
plication under the section could not have 
been so recovered”. I think I have not de- 
parted, as I could not do, from the well 
established canons of interpretation of 
statutes. Principles are well settled. The 
difficulty, as usual, is to find out on which 
side a particular case will fall. With due 
care and caution I have found no difficulty 
In reiterating what I had said in the case 
of Narkatiagunj C. D. and C. M. Union 
Ltd., 1970 BLJR-551 on the point under 
consideration in this case. 

9. For the reasons stated above, 
this writ application is allowed, the award 
of the Assistant Registrar dated 25-9-1972 
{Annexure 5) is quashed by grant of a 
writ in the nature of certiorari. In the 
circurnstances, there will be no order as 
to costs. 


K. B. N. SINGH, J.:— I agree, 
S. K. JHA, J. :— I agree. 
| _ Petition allowed. 


‘ . 
pat ee ee hie me 
«of 
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M/s. Patel Engineering Co. Ltd.. Ap- 
pellant v. Indian Oil Corporation Lid. 
Respondent. 

A. F. O. O. No. 373 of 1970: Civil 
Revn. No, 1515 of 1970, D/- 2-8~1974.* 


(A) Arbitration Act (1940), Ss. 30, 33 
— Filing of award in Court — Objecti 
to — No specific question of law — Deci- 
sion of arbitrator — Whether open to 
challenge, 


It is firmly established that if a speci- 
fic question of law is submitted to the 
Arbitrator and he answers it, the fact that 
the answer involves an erroneous deci- 
sion in point of law. does not make the 
Award bad on its face so as to permit of 
its being get aside. It is also equally well 
settled that the question of construction 
of any agreement, document or term of 
the contract is a question of law. Even 
in such cases, however, the Courts are 
not powerless to interfere if it appears 
from the Award that the Arbitrator has 
preceeded illegally in reaching his deci- 
sion, (Para 5) 

Where, originally there was no agree- 
ment in writing between the parties as to 
the disputes to be referred, for arbitra- 
tion, but they made it clear in the subse- 
quently executed Article of Agreement 
that the relevant dispute at all time was 
about the claim by the Contractor Com- 
pany for excess shuttering said to have 
been done by them in connection with 
the works, 


Held that the dispute was not on any 
question of law; nor was it a specific re- 
ference with regard to the construction 
or effect of particular clause of an agree- 
ment, but it was a general reference with 
regard to the claim of the Contractor 
Company for the excesg shuttering work. 
Nor did the documents show that both 
sides wanted the decision of the Arbitra- 
tor on a point of law. There bemg no 
point of law and no specific reference, the 
decision of the arbitrator was open to 
challenge, Case law referred. (Para 5) 


(B) Arbitration Act (1940), 
Setting aside of award — Powers of Court 
— Interference by Court when justified. 


A Court dealing with an Award does 
not sit as a Court of Appeal and merely 
because a different conclusion is more 
proper the Court will not set aside the 
Award. AS a necessary consequence, if 


*(Against orders of Dilin Kumar Sinha. 
2nd Sub, J., Patna, D/- 29-9-1970 and 
16-9-1970 respectively). 
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the Arbitrator gives a lump sum Award 
without recording his reasons and with- 
out indicating the principles of law on 
which he has proceeded, the Award is 
not vitiated on that account. 


But where the Arbitrator in hijs 
award incorporated a clause of a Contract 
and had misunderstood the provisions of 
the clause, there was an error in law ap- 
parent on the face of the Award and the 
Court could interefer with it. (Para 8) 


Similarly, where the Arbitrator in- 
voked certain legal principles in giving 
award, the Court is entitled to examine 
the legality of invoking those principles. 

(Para 7) 

(C) Arbitration Act (1940), S. 30 — 
Setting aside of award — Award on þasis 
that extra shuttering done by contractor 
party was not done gratuitously — Deci- 
sion not under contract but de hors it — 
Compensation awarded wag under Sec- 
tion 70 of Contract Act or on principle of 
quantum meruit and not within jurisdic- 
tion or competence of arbitrator. (Con- 
tract Act (1872), S. 70). 

Compensation for work done not 
gratuitously for the benefit of another 
person not under a contract is always 
under Section 70 of the Contract Act. 
Therefore, where the Award is not based 
on the terms of any agreement express 
or implied in the written contract and is 
outside the scope of the arbitration clause, 
merely because Section 70 of the Contract 
Act was not expressly mentioned as such 
by the Umpire in his ing, it cannot be 
said that the basis given by him is actual- 
ly on the terms of the written or any im- 
plied contract. Such an Award, cannot 


be upheld. (Para 7) 
(D) Contract Act (1872), S. 70 — 
Quantum meruit — Principle of — When 


can be invoked, . 

Quantum meruit js based on a quasi- 
contract and arises in a sense of an Ìm- 
plied contract and not on any express 
agreement, Where a party to a contract 
has wholly or partially performed his 
obligation he. may neglect the contract 
and sue upon a quantum meruit. But 
while the contract has not been neglect- 
ed or repudiated and a claim is based 
upon the terms of the contract, the prin- 
ciple of quantum meruit cannot be in- 
voked. {Para 8) 


Where the rate for the finished con- 
crete work expressly included shuttering 
work and the parties had limited their 
Claim on the express terms of the con- 
tract of which the arbitration clause was 
but a part, there was no scope for the 
application of the principle of quantum 
meruit, (Para 9) 


(E) Arbitration Act (1940), S. 13 — 
Powers of arbitrator —- Award of interest 


{ 
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— Abritrator has jurisdiction to award 
Interest pendente lite, AIR 1967 SC 1032, 
Foll. (Para 10) 


(F) Civil P. C. (1908), O. 6, R. 15 (0) 
(Patna) — Arbitration Act (1940), Ss. 30 
and 33 — Application under by Indian 
Oil Corporation — Affidavit sworn by 
employee of Corporation — Authority to 
swear stated — Paragraph-wise verifi- 
cation made — Affidavit held was in con- 
formity with O. 6, R. 15(1) (Patna) — 
Objection taken at too late stage not al- 
lowed, (Para 11) 
Cases Referred: Chronological Paras 
AIR 1973 SC 1338 = (1973) 9 Co-op LJ aC 


AIR 1973 Pat 26 = ILR (1972) 51 Pat se 


AIR 1972 SC 1507 = (1972) 1 SCA 197 10 
(1971) 3 WLR 24 = (1971) 2 All ER ar 


AIR 1968 Pat 352 10 
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M. C. Chagla, Randeva Choudhary. 
A. C. Bhabhra and Sushi] Kumar Mazum- 
dar, for Appellant; Lal Narayan Sinha 
(Solicitor General) Shree Nath Singh 
(S.C.1I.) Ramendra Nath Banerji, T. 
ea and Ramesh Sinha. for Respon- 
ents, 


S. K. JHA, J.:— Miscellaneous Ap- 
peal No, 373 of 1970 by Messrs Patel En- 
gineering Company Ltd. (hereinafter re- 
ferred to ag ‘the Company’) is directed 
against the judgment and order dated the 
29th of September, 1970 of the Second 
Subordinate Judge, Patna setting aside 
the Award filed in that Court by the 
Umpire on an. application made under 
Sections 30 and 33 of the Indian Arbitra- 
tion Act. 1940 (hereinafter referred to as 
‘the Act’) by the respondent Indian Oil 
Corporation Limited (hereinafter referred 
to as ‘the Corporation’). The appellant 
Company is also the petitioner in the con- 
nected Civil Revision No. 1515 of 1970, in 
which it has challenged the order dated 
the 16th of September, 1970. passed by 
the learned Subordinate Judge overruling 
a preliminary objection raised bv the 
appellant company to the maintainability 
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of the application under Sections 36 and 
33 of the Act. Since the order on the 
preliminary objection already stands 
merged in the final order on merits, which 
is the subject-matter of the appeal. speci- 
fic grounds have also been taken in the 
appeal itself challenging the aforesaid 
order, I propose to deal with this part 
of the appellant’s case. which ig the sub- 
ject-matter of the civil revision applica- 
tion, last of all. 

2. It may be mentioned at the out- 
set that the respondent Corporation is the 
successor-in-interest of the Indian Refine- 
ries Limited, which had entered into a 
contract with the appellant Company on 
the Ist of November, 1961. The said con- 
tract gave rise to the dispute which was 
referred initially to two Arbitrators 
Mr. N. D. Daftary and Mr. H. K. Chou- 
dhary. These Arbitrators having differ- 
ed, the matter was referred to Mr. J. N. 
Talukdar, the Umpire. who submitted his 
Award dated the 2nd of June, 1969 be- 
fore the learned Subordinate Judge. 
Notices were duly issued to the parties bv 
the. Court below. The respondent Corpo- 
ration on receipt of the notice filed its 
objection challenging the Aw=rd bv an 
application dated the 26th of June. 1969. 
The Court below bv the impugned iudg- 
ment and order held that the reference 
in question to the Arbitrators and um- 
pire was not a specific reference and that 
there was error of law apparent on the 
face of the Award. On these findings the 
learned Subordinate Judge set aside the 
Umpire’s Award. 

3. The relevant facts have been 
set out in detail in the judgment of the 
Court below. Yet, for the purpose of ap- 
preciating the points raised by learned 
counsel for the parties in course of argu- 
ment, some essential relevant facts mav 
be set out hereinafter, 


In July. 1961 Messrs Indian Refine- 
ries Ltd, (Since merged in the respondent 
Corporation) to whom also I shall herein- 
after refer for the sake of convenience 
and brevity as ‘the Corporation’. issued 
notice calling for tenders for certain con- 
crete and other civil engineering works 
for the Oil Refineries at Barauni. The last 
date for receiving the tenders was the 
14th of September, 1961. Documents 
giving the conditions of tender and the 
schedule of auantitles of work to be done 
(including two maps. one site plan and a 
lay out plan) were available to tenderers 
on payment. Preliminary drawings and 
general specifications of the buildings, 
structures etc, from Project report, which 
were not for sale were available. for ins- 
pection in the office of the Chief Engi- 
neer of the Corporation at Barauni from 
the 15th of July. to the 7th of Sentem- 
ber 1961. For concrete work which con- 
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stituted a large part of the tender. the 
pss ae hited abet to quote, yA each 
a ra per cubic metre (Mò for 
the finished concrete work inclusive 
of the cast of shutiering and other in- 
cidental charges involved in the manu- 
facture of concrete. It may be mention- 
€d here that in common parlance ‘shutter~ 
ing’ means a sort of ‘frame work’ or 
scaffolding. The Chief Engineer of the 
appellant Company inspected the draw- 
and other papers mentioned in the 
tender documents in early August. 1961. 
He was of the view that the quantity of 
shuttering that would be required in the 
Process of finishing the concrete work 
could not be ascertained from the draw- 
Ings and papers which he saw. On the 26th 
of August, 1961 an addendum to the tender 
documents was issued which inter alia, in- 
cluded clause 17 in the tender which ran 
as follows :— 

“Clause 17 of Addendum No. 1 

The quantity of shuttering involved 

in concrete and reinforced concrete work 
will be approximately 75000 The 
quantity is mentioned to give a rough idea 
to the tenderer about the shuttering work 
that may be involved in concrete and re- 
inforced concrete,” 
On the llth September. 1961 the appel- 
lant Company sent its tender forwarding 
therewith a letter with a list of assump- 
tions and conditions. one of which asked 
for deletion of sub-clause (ii) of para- 
graph 11, Chapter 2 of the Genera] Condi- 
tions. On the 14th of Sept.. 1961 the tender 
was opened and on the 1st of November, 
1961 it was accepted by the Corporation 
with certain modifications in the aforesaid 
Cl. 11 of the General Conditions of the 
Contract, Originally, clause 11 ran as 
follows— 2% 

“ii. No Compensation for Inaccura- 
cies in Particulars. 

No payment compensation or allow- 
ance, will be made to the Contractor nor 
will the contractor be entitled thereto by 
reason of any extra expense or loss which 
May be caused or arise during the ex- 
ecution of the contract from— 

(i) any inaccuracies, misstatements or 
omissiong in the contract documents or 
any of them in reference to surface water 
or other levels. or to the water in founda- 
tion or otherwise. 

(ii) any other error, misstatement or 
omission whatsoever in the contract docu- 
ments or any of these or in any other in- 
formation supplied to the Contractor. 

The rates quoted shall be deemed to 
cever and provide for all such risks.” 
This clause. by agreement of the parties 
was modified thus— 

“Agreed modification. S $ 

1I. No Compensation for Inaccuracies 
in Particulars, i 
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"It is agreed that sub-para. (ii) read- 
ing as “any other error ......... supplied to 


The tender with agreed modifications was 
accepted on the 1st of November. 1961. as 
already stated, and the appellant Com- 
pany started work. The volume of con- 
crete work which was agreed to be 
done by the Contractor Company was 
1,02,424 M? with a stipulation that any 
extra amount of concrete work that may 
be done in pursuance of the contract shall 
be paid for bv the respondent Corporation 
to the appellant Company. There is no 
dispute that after the execution of the 
work contracted for the appellant Com- 
Pany had done actually 1,17,522 M° of 
concrete work and the excess in this re- 
gard was actually paid for and received 

the appellant Company. In course of 
the completion of the concrete work on 
the 18th of April. 1962 the Chief Engi- 
neer of the appellant Company wrote to 
the Chief Engineer of the respondent 
Corporation that a separate record of 
shuttering should be maintained. as the 


contract rates were based on 75.000 MÊ 


and extra quantity of shuttering shall 
have to be paid for. i 


On the 13th of July. 1962 the Chief 
Engineer of the respondent Corporation 
replied stating that the rate for concrete 
work was inclusive of shuttering and. 
therefore, there wags no necessity for 
maintaining a separate record for shutter- 
ing. He also emphasized that 75,000 M? 
indicated shuttering materials (timber and 
steel). By a letter dated the 18th of 
July, 1962 the Chief Engineer of the ap- 
pellant Company protested against the 
contents of the aforesaid letter and cor- 
respondence ensued between the parties. 
When the work was completed. the total 
‘shuttering area’ admittedly went un to 
4,38,127 M? and the appellant Company 
raised a dispute regardine its claim in 
respect of the extra shuttering area at 
Rs, 18.84 paise ‘per Mt. The respondent 
Corporation opposed the disputed claim 
on, inter alia, three main grounds— (1) 
that the figure of 75.000 was meant to 
assist the tenderers and Was a rough esti- 
mate of the shuttering materialg requir- 
ed for the concrete and reinforced con- 
crete work and that figure did not repre- 
sent the contract area of shuttering in- 
volved: (2) that an estimate of the total 
shuttering surface was available for ins- 
pection to the tenderers, if they were exa- 
mined ‘with due diligence: and (3) that 
there was no rate for shuttering as a 
separate item in the contract: the con- 
tract rate provided for the finished con- 
crete and reinforced concrete work in- 
cluding centering. shuttering, wherever 
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required, placing of concrete, consolida- 
tion, curing ete. as per specifications. all 
labour and materials complete. The Um- 
pire gave his Award and recorded his 
findings in these terms:— ` 
“5, My findings -are :—~ 
Findings 

' (1) The figure 75000 M? in clause’ 17 
of the Addendum indicates shuttering 
work and not shuttering materials. 


(2) That the claimants were under a 
rea] handicap in forming an estimate of 
the total contract area from inspection of 
the pre ary drawings is amply proved 
by the faltering manner in which Shri B. 
Prasad (D. W, 1). the Chief Engineer of 
the Respondents has tried to uphold this 
proposition, and the time spent and the 
results obtained by two other engineers 
(D. W. 3 and D. W. 6) of the Respondents 
when they were asked to do this exer- 
cise, The claimants were, therefore. justi- 
fied in relying on the statement in CL 17 
as meaning the tota] shuttering work in- 
volved, 

(3) The actual shuttering work is al- 
most six times the indicated figure and 
this large excess cannot be treated ag 


within normal variations in such cases. 


The extra shuttering which was done not 
gratuitously for the respondents should 
be paid for. ' 

(4) After allowing for the increase in 
the volume of concrete work from 
1.02,424 M? in the tender to 1.17.522 M? 
On completion of the work and a 10% 
margin in 75000 M’, the extra shuttering 
for which the claimants are entitled to 
payment is 343,466 M’. or. sav 3,43000 M°. 


(5) The claimants have claimed pay- 
ment for extra shuttering at Rs. 18.84 per 
; the evidence produced in support is 
not satisfactory. The matter may be con- 
sidered on the basis of the total payment 
made by the claimants to their contrac- 
tors who actually did the work. Shri P. N. 
Naik, Chief Engineer of the Claimants has 
stated (Q.72) that Rs. 54 lakhs was paid 
to their contractors for. shuttering work 
only. This gives an average expenditure 
of Rs. 12.30 per M? up to level. 

To this 15% (or Rs. 1.85) should be 
added as a fair margin for the claimants 
and an average rate of Rs. 14.15 per M? 
is thus obtained. which is considered rea- 
sonable in the circumstances, Thig rate 
has been adopted in the award. 


“AWARD” 


The claimants are awarded a sum of 
Rs. 48,53,500.00 (Rupees Fortv eight lakhs. 
fifty three thousand and five hundred 
only) for extra shuttering work done for 
the Respondents, This amount will bear 
simple interest of 5%.{Five per cent.) per 
annum from 3-2-1965, the date of. com- 
mencement of the arbitration proceedings 
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before the present arbitrators to 2-6-1969. 
the date of this award. Each party will 
bear its own cost, 


Dated, Calcutta the Sd. J. N. Talukdar. 
2nd June. 1969. Umpire.” 


4. Mr. Chagla, Jearned counsel for 
the appellant Company contended firstly. 

t in this case there was a specific re- 
ference on the construction of clause 17 
of the Addendum to the Contract [tender) 
and that, therefore. the decision of the 
Umpire was not open to challenge Se- 
condly, that even if it was not a specific 
reference there was no error in law ap- 
parent on the face of the Award and since 
no reasOns had been given the Court 
could not interfere and it wag not per- 
missible for the Court to look into the 
contract. The question as to what legal 
principles guided the Umpire in giving his 
Award was a matter of mere conjecture 
and surmise and it was not permissible 
for the Court to imagine any such legal 
principle and any error in law cannot be 
culled out with reference to anv docu- 
ment which is not incorporated in the 
Award. Incidentally, it was argued that 
the decision of the Umpire is not under 
Section 70 of the Indian Contract Act be- 
cause the decision is under the contract 
and not de hors it. Further, that it was 
quite open to the Umpire to award com- 
pensation quantum meruit. as the matter 
did arise out of the contract and was well 
within the jurisdiction pf the Umpire. I 
Propose to deal with each of the points 
seriatim, 


5. Apropos the first point. there is 
no dispute, nor could there indeed be 
any, between learned counsel for the ar- 
pellant Company and the learned Solici- 
tor General for the respondent Corpora- 
tion, regarding the principle of Jaw which 
is firmly established that if a specific 
question. of law is submitted to the Arbi- 
trator and he answers it. the fact that the 
answer involves an erroneous decision in 
Point of law, does not make the Award 
bad on its face so as to permit of its be- 
ing set aside {Alopi Parshad v. Union of 
India, AIR 1960 SC 588: Kapoor Nilo- 
kheri y, Union of India, AIR 1973 SC 
1338; Government of Kelantan v. Duff 
Development Co. Ltd., 1923 AC 395 (HL) 
and Rajmani Sinha v, Basant Sinha. AIR 
1973 Pat 26). It is also equally well set- 
tled that the question of construction of 
any agreement, document, or term of the 
contract is a question of law. Even in 
such cases, however, there is high au- 
thority both of Indian and English Courts 
for the view that the Courts are not 
powerless to interfere if it appears from 


the Award that the Arbitrator has pro- 


ceeded illegally in reaching his decision 
for example, he has decided on evidence 


which is. inadmissible or on principles of 
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construction which the law does not 
countenance or some thing of that nature. 
(Thawardag Pherumal v, Union of India, 
AIR 1955 SC 468; Government of Kelan- 
tan’s case (Supra)). In the instant case, 
therefore, it will have to be seen as to 
whether, in fact. there was a specific 
question of law referred for arbitration 
or not, Learned counsel for the appellant 
Company urged that since there was no 
agreement of reference reduced into writ- 
ing. we should look to the correspondence 
between the parties culminating in the 
reference to find out what the dispute 
Was about. In this connection, learned 
counsel drew our attention te a letter 
dated the 18th of April, 1962 (Ext. 4) 
from the Chief Engineer of the appellant 
Company to the Chief Engineer of the 
respondent Corporation saying— 

“Our rates, on concrete item which 
includes shuttering work are based on the 
statement 75,000 M? shuttering given by 
you under clause 17 in page 9 of the Ad- 
dendum No. 1, In case if there is any in- 
crease in the quantity as stipulated in the 
tender document, we should be paid for 
such extra quantity.” 


A letter in reply dated the 18th of July. 
1962 (Ext. 6) was sent by the Chief Ensi- 
neer of the respondent Corporation to 
the Contractor Company saying— 

“The rate of concrete work as agreed 
upon and noted in the tender document 
is inclusive of all shuttering scaffolding 
etc.. and so there is no necessity of main- 
taining any separate record for shuttering. 
As indicated in Clause 17 on page 9 of the 
Addendum No. 1, oniy a very approxi- 
mate quantity of ee (timber and 
steel) has been indica 


Similarly, learned saree drew our at- 
tention to Exhibits. 7, 9. 12. 13. 17, 19. 
20, 21. 25 and 27, which are pieces of cor- 
respondence between, the Parties where- 
in the. aforesaid Clause 17 of the Adden- 
dum No. 1 has been referred to at some 
places. It was submitted that these pieces 
of correspondence read together would 
show that the ultimate reference to arbi- 
tration was with regard to the true con- 
struction and effect of clause 17 aforesaid 
and thus it was a specific reference on a 
question of law. I, however. do not feel 
persuaded to hold that that is the infer- 
ence warranted from the entire corres- 
pondence between the 

learned Solicitor. General 
pointed out that apart from Exts. 47, 50, 51 
and 52 and the Article of Agreement be- 
tween the parties dated the 28th of 
March, 1965, to all of which I shall pre- 
gently refer, Ext. 27 relied upon by the 
appellant Company by itself warrants an 
inference to the contrary. Ext. 27 is a 
letter dated the 13th of April, 1963 from 
the appellant Company to the respondent 
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Corporation in which for the first time re- 
ference to.arbitration had been suggest- 
ed, In this letter the appellant Company 
wrote to say. 


"We agree that we quoted our rates 
for the concrete work including shutter- 
ing, scaffolding etc., but we had assumed 
that the total quantity of shuttering work 
that we shall be called upon to carry out 
would be 75,000 M? approximately as 
mentioned in the Addendum and had 
based our concrete rate on this informa- 
BOM E A TA though the concrete 
Tate isinclusiye of shuttering the ele- 
ment of shuttering included in the rate 
of 75.000 M? which is given in the 
Addendum to the contract, Therefore, 
our contention is that in case the quan- 
tity of shuttering work is more than 
75,000 M? the excess should be measured 
and paid extra ..ccccecceee As this matter has 
taken a lot of time it will be better to have 
the same decided by means of arbitration.” 


It will thus be seen that in this letter 
which speaks of the matter to be decided 
by arbitration, there is no assertion that 
the subject-matter of dispute was only 
regarding the effect and construction of 
clause 17 to the Addendum, Ext. 47 is a 
letter dated the 8th of October. 1963 from 
the appellant Company to the respondent 
Corporation, the relevant portion of which 
may be quoted below :— 

“Re: Construction of Buildings. Civil 
Engineering Works — Barauni Refinery 
Project. 


Settlement of claims on “account of 
shuttering and increase in minimum 
wages. 


With reference to the meeting our 
Shri A. K. Patel and Shri C. K. Chokshi 
had with vour Shri M. V. Rao on 7th in- 
stant, at Delhi, in accordance with your 
telegram dated the 3rd instant. we have 
to inform you as under. 


After reviewing the different propo- 
sals made by Shri Rao, we have to inform 
you that the above disputes be referred 
to the arbitration............... 


The dispute which alone is the subject- 
matter of the present case was thus men- 
tioned by the appellant Company itself 
in the aforesaid document as the '‘settle- 
ment of claims on account of shuttering’, 
as the claim on account of increase in 
minimum wages became the subject- 
matter of a separate arbitration proceed- 
ings, with which we are not concerned, 
Ext. 50 which is a letter dated the 31st of 
October, 1963 the 4th of November, 1963 
from the respondent Corporation to the 
appellant: Company in reply to the afore- 
said letter dated the 8th of October, 1963 
describes the subject as .‘settlement of 
claims on account of shuttering and in- 
crease in minimum wages’. : So also Exhi- 
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bit 51. a letter dated the 4th of December, 
1968 from the respondent Corporation to 
the appellant Company shows amongst 
the claims preferred by the Contrac- 
tor Company from time to time as being 
not tenable in terms of the contract in- 
cluding in Item No. 1 “claim for extra 
shuttering work.” Ext. 52, a letter dated 
the 9th of December, 1963 from the ap- 
pellant Company to the respondent Cor- 
poration in reply to the letter (Ext. 50) 
describes the disputes as ‘settlement of 
claims on account of shuttering and in- 
crease in minimum wages’, It will thus 
be seen that none of the documents. in 
which a reference to arbitration has been 
suggested or agreed to, specifically refers 
to the construction or effect of Clause 17 
to the Addendum, The dispute as under- 
Stood by the parties was all along “settle- 
ment of claims on account of extra shut- 
tering work’ To crown all, after the 
Arbitrators had entered upon the work 
of reference an Article of Agreement was 
executed between the parties on the 28th 
of March. 1965 which after enunciating 
the past recitals of reference of two dis- 
putes, namely,— 

t1) Claim by the Contractor for ex- 
cess shuttering stated to have been done 
by them in connection with the works. 

(2) Claim by the Contractor for addi- 
tional payment due to alleged increase in 
minimum wages in connection with the 
works,” 
recorded a future agreement 
terms; 

(3) The reference to arbitration to 
the Arbitrators in connection with the 
said two disputes, namely :— 

(a) Claim by the Contractor for ex- 
cess shuttering stated to have been done 
by them in connection with the works. 

(b) Claim by the Contractor for ad- 
ditional payment due to alleged increase 
in minimum wages in connection with the 
works, 
shall be treated as separate refer- 
ence to arbitration and accordingly 
the Arbitrators and if necessary the Um- 
pire shall make a separate award in res- 
pect of each of the said dispute.” 

It is thus clear that although when the 
Arbitrators originally entered upon the 
reference, there was no agreement in 
writing between the parties as to the dis- 
putes referred for arbitration. they have 
made it clear in the Article of Agreement 
aforesaid that the relevant dispute at all 
time was the ‘claim by the Contractor 
Company for excess shuttering said to 
have been done by them in connection 
with the works’. This. in my view, 
makes it abundantly clear that the rele- 
vant dispute with which we are con- 
cerned and which was referred to the 
Arbitrators and to the Umpire was not 
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on any question of law or anv specific re- 
ference with regard to the construction or 
effect of Clause 17 to Addendum No. 1. 
but a general reference with regard to 
the claim of the Contractor Company for 
the excess shuttering work. The docu- 
ments discussed above do not show that 
both sides wanted the decision of the 
Arbitrator on a point of law. And it is 
well settled that parties who make a re- 
ference to arbitration have the right to 
insist that the Tribunal of their choice 
shall decide their dispute according to 
law, so that, before the right can be de- 
nied to them in any particular matter. the 
Court must be very gure that both sides 
wanted the decision of the Arbitrator on 
a point of law rather than that of the 
Courts and that they wanted his decision 
on that point to be final (Thawardas 
Pherumal’s case (AIR 1955 SC 468) 
(supra)). The first point of Mr. Chagla 
is, therefore, not acceptable. 


6. This then brings us to the next 
point as to whether there is any error in 
law apparent on the face of the Award 
which can justify the Court’s interference 
with it. It was contended by learned 
counsel for the appellant Company that 
the Umpire has not recorded any reasons 
in the Award and it was not within the 
jurisdiction of the Court to conjecture or 
surmise as to what was passing in the 
mind of the Umpire. Nor. was it permis- 
Sible to the Court to visualise as to what 
legal principle guided the Umpire in 
giving his Award. It was contended that 
No document was incorporated with the 
Award and as such no reference to the 
terms of the contract or the tender docu- 
ment was permissible in order to find out 
whether there was any error apparent on 
the face of the Award. Reliance in this 
connection was placed on the decision of 
the Judicial Committee of the Privy Coun- 
cil in the case of Champsey Bhara and Co. 
v. Jivrai Balloo. 1923 AC 480 = 50 Ind 
App 324 = (AIR 1923 PC 66) and on the 
decisions of the Supreme Court in Bungo 
Steel v. Union of India, AIR 1967 SC 378 
and Firm Madanlal Roshan Lal v. Hukum- 
chand Mills Ltd. AIR 1967 SC 1030. It 
is well settled that a Court dealing with 
an Award does not sit as a Court of Ap- 
peal and merely because in the opinion 
of the Court a different conclusion was 
more proper it will not be entitled to set 
aside the Award. AS a necessary conse- 
quence, in the decisions mentioned above. 
it has been laid down that if the Arbitra- 
tor gives a lump sum Award without re- 
cording his reasons and without indicat- 
ing the principles of law on which he has 
proceeded, the Award is not vitiated on 
that account and it is only when the Arbi- 
trator proceeds to give his reasons or lay 
down principles in fixing the amount of 
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compensation that the Court is compe- 
tent to examine whether he has proceed- 
ed contrary to law. It will. therefore, 
have to be seen ag to whether in the in- 
stant case, the Umpire in his Award has 
merely given a lump sum Award without 
proceeding to follow any legal principles 
Or not. After reciting the cases of the 
parties, the Umptre has incorporated 
Clause 17 of the Addendum in hig findings 
and in his finding No. 4 he has referred 
to the tender for the purpose of calculat- 
ing the increase in the volume of concrete 
work resulting in such extra shuttering 
as was in consequence of such increase in 
the volume of concrete work. ‘The ten- 
der to which a reference has been made 
in finding No. 4 of the Umnire for the 
volume of concrete work itself shows that 
the rate for cement concrete work was 
“including centering, shuttering. wherever 
required, placing concrete. consolidation, 
curing etc. as per specifications. all labour 
and materials complete”. On the con- 
trary, Clause 17 of Addendum No. 1 
specifically referred to by the Umpire no- 
where prescribes any rate for the shut- 
tering work. In view of the express con- 
tract fixing the rate for the finished con- 
crete and reinforced concrete work which 
expressly includes all costs of shuttering, 
it cannot be said that the claim of the 
appellant Company flowed from the con- 
tract, The Award of the Umpire has 
made specific reference to clause 17 of the 
Addendum and to that part of the tender 
document by which the volume of con- 
crete work has been fixed and the Umpire 
has given his Award having regard to 
those clauses, In similar circumstances 
in the case of Absalom Ltd. v. Great Wes- 
tern (London) Garden Village Society, 
1933 AC 592 the House of Lords held that 
since the Arbitrator had made reference 
to a clause in a certain set of conditions, 
and having regard to that clause given 
in his Award, he had in sọ acting incorpo- 
rated the clause in question in the Award 
and that it was plain that he had mis- 
understood the provisions of the clause 


and that, therefore, there was an error 


in law apparent on the face of the Award. 
In D. S. Balaiber & Co. Ltd. v. Leopold 
Newborne (London) Ltd., (1953) 2 Llovd’s 
LR 427 a case relied upon by learned 
counsel for the appellant, . L.J. 
succinctly explained this aspect of law 
at page 429 thus— 

“The question whether a contract, or 
a clause in a contract. is incorporated into 


an award is a very difficult one. As I read 
the case, if the arbitrator says: “On the 
wording of this clause I hold”, so-and-so, 


then that clause is impliedly incorporated 
into the award because he invites the 
reading of‘it: but if am arbitrator simply 
says, “I hold that there was a breach of 
contract”. then there is no incorporation”. 
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As already stated above, in view of the 
express contract fixing the rate for the 
finished concrete work inclusive of shut- 
tering. and that contract having in fact 
been performed and the apvellant Com- 
pany having admittedly received payment 
in respect of such finished work as ex- 
pressly stipulated to be paid therein. no 
Award could undoubtedly be given on 
any vague plea of equity. Reference in 
this connection may be made to the deci- 


sion in the case of Alopi Parshad. (AIR 
1960. SC 588) (Supra). 
7. As a connected issue it will 


then have to be seen as to whether the 
Umpire has given any reason or invoked 
any legal principle for the purpose of 
basing his Award thereon. His finding 


No. 3 clearly states that “this large ex- . 


cess cannot be treated as within normal 
variations in such cases, The extra shut- 
tering which was done not gratuitously 
for the respondents should be paid for”. 
By the ‘respondents’ the Umpire was re- 
ferring to the appellant Company. The 
reasons thug given by the Umpire are— 
(1) that the excess was not within normal 
variations and (2) that extra shuttering 
was done not gratuitously. and, there- 
fore, the appellant Company should be 
paid for it. This, in my view. is the legal 
principle forming the basis of the Um- 
pire’s Award. The Court is. therefore, 
entitled to examine the ‘legality of in- 
voking this principle. 
bury’s Laws of England, Third Edition. 
Volume 2, Page 60. Foot Note (a). 

Foot Note (a): 


“The authorities distinguish two types 
of cases: 
law is submitted to the arbitrator: and 
(ii) where a matter or matters in which 
a question of law becomes material are 
submitted, In the former the Court can- 
not, but in the. latter it can and will inter- 
fere. if an error of law appears on the 
face of the award, 1933 AC 592 (HL).” 
This question at once involves the inci- 
dental points of Mr. Chagla that the deci- 
sion of the Umpire is not under Section 70 
of the Indian Contract Act because it is 
under the contract and not de hors it; and 
that compensation quantum meruit could 
be awarded by the Umpire. As can be 
well seen from the finding already quoted 
above, the Umpire hag proceeded to give 
the Award on the basis that- the extra 
shuttering was not done gratuitously and 
that, therefore, the appellant Company 
should be paid for it. This is certainly 
not under the contract. but independent- 
ly of it. On a fair interpretation. of the 
Award it ig really based either on the 
principles of Section 70 of the Indian Con- 
tract Act or on compensation quantum 
meruit, In either case it will be de hors 
the contract and. therefore, not within 


As is said in Hals-} : 


(i) where a specific question of . 
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the jurisdiction or competence of .the Um- 
pire, This position in law finds support 
from the decision of the Supreme Court 
in the case of V. R. Subramanyam v. B. 
Thayappa, AIR 1966 SC 1034 where 
while repelling the argument that the 
respondent having failed to prove anv 
agreement, should not have been award- 
ed by the Court compensation auantum 
meruit or on any other principle of law 
for the additional construction work done 
over and above the work contracted for, 
their Lordships of the Supreme Court 
held at page 1036: 


‘Tf a party to a contract has rendered 
service to the other not intending to do 
so gratuitously and the other person has 
obtained some benefit, the former is en- 
titled to compensation for the value of 
the services rendered by him. Evident- 
ly. the respondent made additional con- 
structions to the building and they were 
not done gratuitously. He was, there- 
fore. entitled to receive compensation for 
the work done which was not covered bv 
the agreement, The resvondent claimed 
under an oral agreement compensation at 
prevailing market rates for work done by 
him; even if he failed to prove an ex- 
press agreement in that behalf. the Court 
may still award him compensation under 
Section 70 of the Contract Act”. 


Thus compensation for work done not 
gratuitously for the benefit of another 
person not under a contract is always 
under S. 70 of the Contract Act. I am re- 
inforeed in my view on the appellant’s own 
pleading. The petition of objection filed by 
the appellant Companv to the respondent 
Corporation’s application under Ss. 30 and 
89 of the Act in the Court below clearly 
states in paragraph 15 that clause 17 of 
the Addendum was intended to give in- 
formation upon which the appellant was 
entitled to rely and the information given 
by the said clause was a part of the des- 
cription of the concrete work for which 
the claimant was asked to auote and as 
the quantity of shuttering work exceed- 
ed the quantity specified in Clause 17. the 
appellant Company was entitled to addi- 
tional payment either as extra or for 
work not done gratuitously and that the 
appellant Company had informed the res- 
pondent Corporation that the Additional 
work would have to be paid for extra or 
by way of compensation as aforesaid. It 
is thus clear that the Award is not based 
on the terms of any agreement exnress 
or implied in the written contract, It is 
outside the scope of the arbitration clause. 
Merely because Section 70 of the Indian 
Contract Act has not been expressly men- 
tioned as such by the Umpire in his fnd- 
ing No. 3, it cannot be said that the basis 
given by him is actually on the terms of 
the written or anv implied contract. Such 
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an Award, on the authority of the deci- 
sion of the Supreme Court in the case of 
M/s. Alopi Parshad, (AIR 1960 SC 588) 
(Supra) cannot be upheld. 


8. Mr. Chagla contended, rather 
vehemently, on the authority of the deci- 
sions in Government of Gibraltar v. 
Kenney. (1956) 2 QB 410 and Astro Vence- - 
dor Compania Naviera S. A. of Panama v. 
Mabanaft G. M. B. H.. (1971) 3 WLR 24 
a ((1971) 2 All ER 1301). that compensa- 
tion quantum meruit was well within the 
scope of the arbitration clause and that. 
therefore, the Umpire was competent to 
give hig Award on that principle. Be- 
fore referring to these cases. I may at 
once get out some well-established princi- 
ples of law. Quantum meruit is based or 
a quasi-contract and arises in a sense on 
an implied contract and not on any ex- 
press agreement. As observed bw the 
House of Lords in the case of Heyman v 
Darwins Ltd. 1942 AC 356: at 399 = 
(1942) 1 All ER 337 at 360 of the All 
ER per Lord Porter: 


"What. then. is the effect of such 
repudiation if it be accepted? In such a 
case the injured party may sue upon the 
contract forthwith whether the time for 
performance is due or not. or, if he has 
wholly’ or partially performed his obliga- 
tion, he may in certain cases neglect the 
contract and sue upon a quantum meruit. 
In the former case he ig still acting under 
the contract. He requires to refer to its 
terms at least in order to ascertain the 
damage. and may require to refer to them 
also if the repudiation of the contract is 
in issue. In the latter case he ig not pro- 
ceeding under it, but upon quasi-contract. 
The obligation he incurs and the sum he 
recovers may differ from those provided 
in the contract and are not. dependent 
upon its terms”, 


It will thus be seen that where a party to 
a contract has wholly or partially per- 
formed his obligation he mav neglect the 
contract and sue upon a quantum meruit. 
But while the contract has not been 
neglected or repudiated and a claim is 
based upon the terms of the contract. the 
principle of quantum meruit cannot be 
invoked. As held by the Supreme Court 
in the case of Alopi Parshad (AIR 1960 SC 
588) (Supra). compensation quantum 
meruit is awarded for work done or ser- 
vices rendered when the price thereof is 
not fixed by a contract, In the instant 
case, since the rate for the finished con- 
crete work expressly included shuttering 
work and the parties had limited their 
claim on the express terms of the con- 
tract of which the arbitration clause was 
but a part. there was no scone for the 
application of the principle of quantum 
meruit, Adverting now to the cases re- 
lied upon by learned counsel for the ar- 
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pellant Company, it will be seen that the 
case of Government of Gibralter. (1958) 2 
QB 410 (Supra) involved a reference to 
the Arbitrator on the question whether 
the contract was frustrated, In that case 
it was conceded that the Arbitrator had 
jurisdiction to determine whether the 
. contract was frustrated and upon such a 
term of reference the point being consi- 
dered by the Court was as to whether 
after the contract was held by the Arbi- 
trator to be frustrated the claim auantum 
meruit could be gone into by him as in 
close association with the contract and 
Was an incident which arose as a conse- 
quence of the contract. While dealing 
with this question Sellers. J.. held at 
page 422: 

“It igs true that a quantum meruit is 
a quasi-contract and arises, in a sense. on 
an implied contract and not on any ex- 
press agreement, but, in my view, in the 
circumstances of thig case (although it 
may not be in all cases) the quantum 
meruit is an incident which arises out of 
the contract. It is not a remedy for 
breach nor does it arise on frustration but 
it ig an incident, which does arise as a 
consequence of the contract or “arising 
out of” it, It is only necessary to look at 
the points of claim and to visualize what 
will be involved in the arbitration to see 
the close association between the written 
contract and the claim advanced in this 
way On a quantum meruit.” 


And the reason whv in the circumstances 
of that case quantum meruit was treated 
as an incident arising out of the contract 
hag been given by Sellers. J.. himself 
when the learned Judge savs: 

“Indeed, it would give rise to a diff- 
cult and highly unsatisfactory position if 
the arbitrator were to be left to decide 
whether the facts and circumstances 
amounted to a frustration or to a repudia- 
tion of the contract, or. putting it in an- 
other way, whether they were such that 
the contract had ceased to exist, and then, 
having arrived at that conclusion, it 
should be said that the matter as to quan- 
tum had to be referred to the Court”. 


It will thus be seen that the special dis- 
tinguishing features of the reference to 
arbitration was what fustified Sellers. J.. 
in coming to his conclusion. So. also, 
while pointing out the distinctive features 
of the case of Astro Venceder (1971) 3 
WLR 24 (Supra) Lord Denning M. R. 
himself pointed out that:-— : 


“Tt is in accordance with Admiralty 
Court practice and verv convenient to 
deal with a claim for damages for wrong- 
ful arrest of a ship at the same time as 
the claim for which the arrest was made”. 


On a careful consideration of the numer- 
‘oug decisions cited at the Bar. I am of 


_ 
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the view that in the circumstances of the 
present case, compensation on the basis 
that the acts “done not gratuitously” 
should be paid for either on the princi- 
ples of Section 70 of the Indian Contract 

ct or as cOmpensation quantum meruit 
was de hors the contract and did not in- 
vest the Umpire acting under the arbitra- 
tion clause with the power to invoke 
either of the two legal principles. 


9. There is yet another aspect of 
the matter which deserves consideration. 
at this stage. As already stated earlier 
Clause 17 of the Addendum specifically 
says that the quantity of shuttering in- 
volved is mentioned to give a rough idea 
to the tenderers about the shuttering 
work that may be involved in concrete 
and reinforced concrete work and para- 
praph 15 of the pleading of the appellant 
Company which has already been referred 
to above also expressly stateg that the 
aforesaid clause was intended to give in- 
formation upon which the appellant was 
entitled to rely and the appellant Com- 
pany understood the said clause ag a part 
of the description of the concrete work 
the rate of which it was asked to quote. 
The appellant Company. therefore. on its 
own case relied on the aforesaid informa- 
tion in quoting the rates for the finished 
concrete or reinforced concrete work. 
The language of Clause 17 is not consis- 
tent with any assumption that the auan- 
tity of shuttering involved in the execution 
of the contract was likely to exceed by 
far the quantity and that for such excess 
there was to be additional payment. At 
the highest Clause 17 could be treated 
merely as a representation made by the 
Corporation to the appellant Company 
and could either enable the appelant 
Company to repudiate the contract or to 
sue for the breach of a warranty. 
Clause 17 aforesaid even if held to be a 
part of the contract by its own force, 
there is nothing in it to make it an en- 
forceable term of the contract as it stands. 
In either: view of the matter, therefore, 
the matter for payment of extra shutter- 
ing work on the basis of Clause 17 could 
not be within the competence of the Um- 
pire to decide. 


The Award of the Umpire, therefore. 
has rightly. been held by the Court below 
to be vitiated by error in law apparent 


on the face of the Award and as being 


not within his jurisdiction. 


10. Learned Solicitor General for the 
respondent Corporation also urred that 
the impugned Award of the Umpire was 
also vitiated in law in so far as he had 
awarded interest pendente lite. Though 
thig question loses much of its significance 
in view of what I have already held 
above. since the matter has been fully 
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aa li at the Bar. I may also deal 
with thig aspect of the case. It was con- 
tended on behalf of the respondent Cor- 
poration relying upon the decision of the 
Supreme Court in the case of Thawardas 
Pherumal, AIR 1955 SC 468 (Supra) and 
a Bench decision of this Court in Union 
of India (Military Department) y. Ramdas 
Oil Mills, Jamshedpur, AIR 1968 Pat 352 
that no interest pendente lite could be 
pranted by the Arbitrator on the analogy 
of Section 34 of the Code of Civil Proce- 
dure, since the Arbitrator wag not a Court 
nor did the Code apply to Arbitrators. 
Before discussing the principle of law. I 
may at once state here that in the state- 
ment of claim filed by the appellant Com- 
pany before the Arbitrators in para. 27 
the appellant Company claimed interests 
from the dates of the respective bills and 
also from the date of the commencement 
of the arbitration and in any event from 
the date of the Award. Great reliance 
was placed by the learned Solicitor Gene- 
ral upon the following observation of 
Bose, J. in the case of Thawardas: 


“It was suggested that at least inte- 
rest from the date of ‘suit? could be 
awarded on the analogy of Section 34 of 
the Civil Procedure Code. 1908. But Sec- 
tion 34 does not apply because an arbitra- 
tor is not ‘Court’? within the meaning of 
the Code nor does the Code apply to arbi- 
trators, and, but for Section 34, even a 
Court would not have the power to give 
interest after the suit. This was, there- 
fore, aa rightly struck out from the 
award”. 


This observation of Bose. J. came for 
consideration by the Supreme Court on 
numerous subsequent occasions: to wit, 
Nachiappa Chettiar v. Subramaniam Chet- 
tiar, AIR 1969 SC 307: Satindar Singh 
v. Umrao Singh, AIR 1961 SC 908: Union 
of India v. Bungo Steel, AIR 1967 SC 
1032 and The State of Madhya Pradesh v. 
Saith and Skelton (P.) Ltd.. AIR 1972 SC 
1507 and it was always hed and 
cribbed and cabined to the facts of that 
case. In the case of Thawardas Pherumal. 
AIR 1955 SC 468 Bose, J. was considering 
the question of award of interest on an un- 
liquidated sum covered by the Interest 
Act, 1839, the four conditions of which 
were not found to have been satisfied in 
that case, and it was only incidentally that 
observations with regard to S. 34 of the 
Code of Civil] Procedure were made. The 
Supreme Court has, in the subsequent 
decisiong mentioned above, held categori- 
cally that it was open to doubt whether 
the aforesaid- observations of Bose. J, in 
Thawardas Pherumal’s case support or 
were intended to lay down such a broad 
and unqualified proposition, In the case 
of Nachiappa Chettiar (Supra) Gajendra- 
gadkar, J. (ag he then was) was consider- 
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ing the legality of the award of interest 
upto the 5th of December, 1944. one day 
prior to the date of the final Award dated 
the 6th of December 1944 and it was held 
that the. interest had been rightly award- 
ed, This case was sought to be distin- 
guished by the learned Solicitor General 
on the ground that the matter was re- 
ferred to arbitration on a reference 
through the Court and, therefore.. the 
powers of the Arbitrator were held to be 
conterminous with the powers of the Court, 
But in the case of Satindar Singh (Supra) 
the same learned Judge was dealing with 
the case of interest awarded bv the Arbi- 
trator from the date of the taking 
over possession of immovable property by 
the State Government under Section 8 (1) 
(b) of the Punjab Reauisitioning and Ac- 
quisition of Immovable Properties Act, 
1953 (Act XI of 1953). In the Statute 

ere was no provision for interest and 
it was argued that in the absence of any 
express statutory provision the Arbitra- 
tor had no jurisdiction to award interest 
for the period before the Award. This 
argument was repelled and it was held 
that under general principle the granting 
of interest was legal, as the claim of 
interest was equivalent to the right to 
retain possession by the owner of the 
land from which he was dispossessed. In 
the case reported in AJR 1967 SC 1032. 
the Supreme Court held that though in 
terms Section 34 of the Code of Civil 
Procedure does not apply to arbitration 
proceedings. the principle of that section 
can be applied by the Arbitrator for 
awarding -interest in cases where the 
Court in a suit having jurisdiction of the 
subject-matter covered by Section 34 
could grant decree for interest. All dis- 
putes in suit including question of inte- 
rest were referred to the Arbitrator and, 
therefore, the Arbitrator had authority to 
grant interest, This was a case of refer- 
ence to arbitration without the interven- 
tion of the Court in pursuance of an usual 
arbitration clause in the agreement. This 
principle was reiterated by the Supreme 
Court in the case of the State of Madhya 
Pradesh (Supra). As I have already point- 
ed. out above, a claim with regard to inte- 
rest pendente lite was also put forward 
before the Arbitrators and hence the Um- 
pire could in law award interest, It is 
worth while to refer in this connection to 
Russell on Arbitration, 17th Edition ai 
page 256: 


"An arbitrator may award interest. 
by virtue of his implied authority to fol- 
low thé ordinary rules of law”. 


For the foregoing. reasons, in the instant 
case, it cannot be said that the Umpire 
had no jurisdiction.to award interest pen- 
dente lite. Thig objection of learned 
Solicitor-General has, therefore, no force, 
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11, . This then brings us to the only 
remaining question with regard to the 
merits of the civil revision application. As 
already stated, this application is direct- 
ed against the order of the Court below 
rejecting the preliminary technical objec- 
tion raised by the appellant petitioner to 
the maintainability of the respondent's 
application under Sections 30 and 33 of 
the Act. It was urged on behalf of the 
appellant petitioner that the verification 
of the pleadings was not in accordance 
with the mandatory. requirements of O. 6. 
R. 15 (1) of the Code of Civil Procedure 
as amended by the Patna High Court. It 
was, therefore, urged that the application 
objecting to the Award ought not to have 
been entertained, The short facts rele- 
vant for appreciating the objection taken 
may be stated thus. The petition under 
Sections 30 and 33 of the Act was signed 
and verified by Maj. Gen. Chand N. Das, 
General Manager of the Refineries Divi- 
sion, Barauni Refinery of the Corporation 
on 24-6-1969. In the verification portion 
though the General Manager stated 

Mi T wee. GO hereby solemnly de- 
clare that. the statements made in para- 
fraps 1; 2, 3, 4. 5. 6. 7, 10 and 16 are true 
to the best of mv knowledge and the 
statements made in paragraphs 8. 9. 11. 12. 
and 13 are true to the information de- 
rived by me from the record of the arbi- 
tration proceedings which I verilv believe 
to be true, and the statements made in 
paragraph 15 there including the grounds 
taken thereon are my submissions before 
this Hon’ble Court”, at the end it was 
Stated “I sign this verification at mv 
office at Barauni, district Monghyr,. Bihar, 
on this 24th dav of June. 1969”. An aff- 
davit in support of the statements made 
in the aforesaid petition was sworn by one 
Binod Shankar, an employee of the Cor- 
poration on the 25th of June, 1969 and the 
petition so verified and affidavited was filed 
in the Court below on the 26th of June, 
1969. It seems some objection was taken 
in course of the hearing of the application 
that the affidavit of Binod Shankar was not 
in accordance with law. as in that affidavit 
it had not been clearly stated as to under 
what authority he had sworn the affidavit 
and which portions of the petition were 
true to his knowledge: or belief and the 
source of his information, if any. The res- 
pondent Corporation thereafter filed an- 
other affidavit of Binod Shankar sworn 
on the 2ist of Jan., 1970 wherein it was 
Stated by the deponent. thathehad been 
authorised by .the General Manager. 
Barauni. Refinery to swear the affidavit 
on his behalf. and that he was an emplo- 
yee of the Corporation and was fully con- 
versant with the facts and circumstances 
of the case: Paragraphwise verification -of 
the contents was also clearly made. -This 
clearly was in conformity with the Patna 
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High Court Amendment of O. 6. R. 15 (1) 
which reads as follows: 


“Save as otherwise provided bv anv 
law for the time being in force, the facts 
stated in every pleading shall be verified 
by solemn affirmation or on oath of the 
party or of any of the parties pleading or 
of some other person proved to the gatis- 
faction of the Court to be acauainted with 
the facts of the case, before any officer 
empowered to administer oath under Sec- 
tion 139 of the Code”. 


It will thus be seen that the Court below 
felt satisfied that Binod Shankar afore- 
said was acquainted with the facts of the 
case and affidavit had been duly sworn 
by him. The mere fact that the General 
Manager did not himself swear the affi- 
davit before the petition was filed or that 
the articles or memorandum. of associa- 
tion of the Corporation were not pro- 
duced before the Court below for prov- 
ing that either the General Manager had 
the due authority to swear the affidavit 
or to authorise any other employee of the 
Corporation to so swear an affidavit 
would not in mv view make any. differ- 
ence in the least. The contention of 
learned counsel for the appellant peti- 
tioner that in the absence of anv- proof 
that the General Manager was the autho- 
Tity competent to verify or that he had 
due authority to auhorise Binod Shankar 


to swear the affidavit. the application 


ought not -to have been entertained does 
not deserve any merit for two reasons. 
Firstly. it was. admitted at the Bar that 
such an objection or a demand for the 
Production of the proof was never made 
before the hearing of the case had al- 
ready proceeded on a number of dates 
before the Court below: Secondly. if 
Such an objection had been raised at an 
earlier stage and the Court below would 
have -felt satisfied that it had anv sub- 
stance, further: opportunity could have 
been given to the respondent Corporation 
to remove the defect for it is well settled 
that where the defect can be remedied 
by amendment, the Court may ‘give leave 
to amend or give further particulars, An- 
other objection which was taken before 
this Court by learned counsel for the ap- 
pellant petitioner was that since the ap- 
plicant under Sections 30 and 38 of the 
Act was the Corporation, unless it were 
proved that the General Manager had the 
authority to verify it, which proof must 
be furnished by wav of evidence by the 
Corporation, the ‘application ought not to 
have been entertained. It wag at too late a 
stage that the point was taken before. the 
Court below when the hearing had - 
ciently advanced and, therefore, it did not 
lie in the mouth of the Company to raise 
such an objection at such a late stage. ‘I 
do not, therefore, find anv illegality much 
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less anv error of jurisdiction in the order 
of the Court below rejecting the: techni- 
cal objection raised on behalf of the Com- 


pany by its order dated the 16th of Sep- 


tember, 1970. 


12, In the result. therefore. I do 
not find any merit either in the appeal or 
in the civil revision application’ and both 
are accordingly The appellant 
shall pay the costs of the miscellaneous 
appeal, but there will be no order as to 
costs of civil revision application. 


UNTWALIA, C. J. :— I agree. 
Appeal and revision dismissed. 
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Most. Lagan Barta Devi, Petitioner v. 
Suba Rai and others, Opposite. Parties. 

Civil Revn. No. 737 of 1970. D/- 3-4- 
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(A) Civil P. C. (1908), Ss. 38, 47, 115 
and 151 — Executing Court — When can 
give effect to right of marshalling — 
Order refusing marshalling passed bv Ex- 
ecuting Court in its inherent power — In- 
terference in revision, (T. P. Act (1882). 
Section 56). - 

Where no order of sale of the mort- 
vaged properties has been prescribed by 
the mortgage decree. the executing: Court 
has, in certain exceptional circumstances. 
where equity demands it. ‘a discretion 
to regulate the order in which the mort- 
gaged properties ought to be sold. The 
power of the executing Court in this- re- 


gard is very limited and is intended only 


for the purpose of adjusting equities be- 
tween the parties: in exceptional cases. 
(Para 3) 


The executing Court however has no 


power to exclude any of thé properties ` 


decreed against from execution and a de- 


eree-holder ig entitled to execute his de- 


cree against any of the mortgaged pro- 
perties where the decree. is silent on the 
point, (Para. 3) 

Where the executing Court had re- 
fused to pass order of marshalling in fav- 
our of the petitioner who was not a bona 
fide purchaser for value without notice 
and free from encumbrance, the order re- 
fusing marshalling must be treated to be 
one passed in exercise of the powers of 
the executing Court under Section 151 of 
the C. P. Code. In such a case the High 
Court will not interfere in revision. AIR 
1960 Pat 378 and AIR 1962 Pat 236, Con- 
sidered, (Para 4) 


in a a a a a a aaao 
*(Against order of S. N.. Jha. Sub.‘J. 1st 
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Cases Referred: Chronological Paras 


(1963) First Appeal No. 398 of 1959. D 
9-8-1963 (Pat) 

AIR 1962 Pat 236 í 

AIR 1960 Pat 378 = ILR 38 Pat 1 4 


= Rama Kant Verma and Krishnadeo 
Mishra, for Petitioner; Krishna Nandan 
Prasad Singh. Madhukar Krishna Sinha., 
eshwar for Akhilesh) Kumar 
Sharma and Hare Ram Sharma, for Oppo- 
site Parties. 
. ORDER :— This application in revi- 
sion is directed against an order dated 
6-6-1970 passed in Miscellaneous case 40 
of 1970 arising out of Execution Case 147 
of 1958 pending in the Court of Ist Sub- 
ordinate Judge, Arrah, The objector to 
the execution proceeding is the petitioner. 


2. The short facts giving rise to 
this application may be stated thus. The 
decree-holders opposite parties 1 to 11 ob- 
tained a mortgage decree against opposite 
parties 12 to 14 in a suit- on the basis of a 
mortgage bond dated the 18th of March, 
1952. The mortgage decree passed bv the 
trial Court was substantially affirmed bv 
a Bench of this Court in First Appeal 398 
of 1959 by a Judgment and decree dated 
the 9th of August. 1963 (Pat). The effect 
Of the decree as it stood affirmed by this 
Court in aforesaid first appeal was that 
the properties mortgaged. namely. a two- 
storey brick-built house in mohalla Shiva- 
fanj and 20 karis of land with a mud- 
built house having tiled roof situate in the 
same Mohalla were, inter alia to be sold 
in execution of the mortgage decree. In 
the proceeding for execution of the de- 
cree levied by the decree-holders (O.P. 1 
to 11), opposite parties 15 and 16 raised 
an objection that they were purchasers of 
a part of the mortgaged properties and 
that the decree holders should proceed 
against the house bearing Cadastral sur- 
vey khasra No. 4499 and the land bearing 
Khasra No. 4500 and municipal survey 
plot No. 1223 situate in .the same mohalla, 
which were covered by the mortgage de- 
cree but not covered by the sale deed ex- 
ecuted by opposite parties 12 to 14 in their 
favour. If after the sale of such proper- 
ties the. mortgage dues were not satisfied. 
the decree-holders should proceed against 
the properties sold to opposite parties 15 
and 16 according to the law .of marshal- 
ling. This objection was allowed bv. the. 
learned Subordinate Judge who was the 
executing Court... The petitioner pur- 
chased a part of the mortgaged properties. 
which was also covered by the decree, 
sometime in the vear 1966 long after. ex-. 
ecution case was started. After her pur- 
chase. she also filed objections under. Sec- 
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she being a subsequent bona fide purcha- 
ser of one of the houses, namely, the two- 
storey brick-built house in mohalla Shiva- 
ganj aforementioned, the principle of 
marshalling should also be made applic- 
able to her case. This objection was re- 
gistered as Miscellaneous Case 40 of 1970 
in Execution Case 147 of 1958. Bv the im- 
pugned order the executing Court has 
dismissed the objection. Being agra 
by this order refusing marshalling in her 

case, the petitioner has come up to this 
Court under Section 115 of the Code. 


3 The sole ground taken in sup- 
port of this revision application is that 
the executing Caer had acted with mate- 
rial irregularity in the exercise of its 
jurisdiction in not applying the principle 
of mar in the metitioner’s case. A 
counter-affidayit has been filed in this case 
on behalf of the decree~holders, in para- 
graph 3 of which it has been stated that 
the petitioner purchased the property 
from opposite parties 12 to 14 in 1966 
during the pendency of the execution of 
the decree having knowledge of the same 
and hence. she must be deemed to have 
purchased subject to the encumbrance 
and with obvious notice to her (petitioner) 
which is apparent from the fact that the 
purchase was made long after the ex- 
ecution was levied. It is also asserted 
that the decree having been. confirmed by 
this Court in 1963, there could. be abso- 
lutely no presumption in favour of the 
petitioner having been a bona fide pur- 
chaser for value and without notice of 
the decree in 1966. 


4. Curiously enough, learned Coun- 
sel for both the parties placed reliance on 
two Bench decisions of this Court in Ram- 
chandra Bhagat v, Mrs. Eva Mitra. AIR 
1960 Pat 378 and Mt. Rajo Kuer v. Brij 
Bihari Prasad, AIR 1962 Pat 236. In the 
case of Ramchandra Bhagat this Court has 
held that where no order of sale of the 
mortgaged properties has been prescrib- 
ed by the mortgage decree, the execut- 
ing Court has, in certain exceptional cir- 
cumstances where equity demands it. a 
discretion to regulate the order -in which 
the mortgaged proper Hes ought to be sold. 
It has further been held that there are 
two limitations on the power of the ex- 
ecuting Court. Where the Court passing 
the mortgage decree has definitely : laid 
down the order in which the mortgaged 


properties ought to be sold, the executing. 


Court cannot ignore the original decree 
and proceed to sell the properties in a dif- 
ferent order, Secondly, the executing 
Court has no power to exclude anv of the 
roperties decreed against and a decree- 

Ider is entitled to execute his decree 
against any of e mortgaged: properties 
where the decree is silent on the point. 
The judgment-debtor hag no legal right 
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to demand that the decree-holder should 
execute . his decree in any particular 
manner to suit an individual judgment- 
debtor. The power of the executing Court) 
in this regard is very limited and is in- 
tended only for the purpose of adjusting 
equities between the es in excep- 
tional cases. In the case of Mt. Rajo 
Kuer, while desing with the principles 
of marshalling this Court held that Sec- 
fion 82 of the Transfer of Property Act 
(hereinafter to be referred to as the Act) 
embodies the principle that a property 
which ig equally liable with another pro- 
perty to pay a debt shall not escape be- 
cause the creditor has been paid out of 
the other property alone. The principle 
of contribution is applicable where the 
property has been sold subiect to the 
mortgage while marshalling arises under 
Section 56 of the Act where the property 
has been sold free from any encumbrance. 
It has further been held that the princi- 
ple underlying Section 56 can be invoked 
by an auction-purchaser of a property in 
execution of a decree provided that he is 
a bona fide purchaser for value without 
notice. or that there is a contract to the 
contrary. It is worthwhile to notice that 
whereas the. case of Mt. Raio Kuer had 
arisen in an appeal from an original de- 
cree (namely a first appeal) in a suit 
filed by the plaintiffs for contribution 
under Section 82 of the Act, the case of 
Ramchandra Bhagat arose out of an ap- 
Peal from an original order (namely a 
miscellaneous first appeal). Learned Coun- 
sel for the decree-holders opposite parties 
contended that in both the aforemention- 
ed Bench decisions the matter had come 
to this Court in an appeal either from an 
original order or from an original decree. 
It was further contended that the princi- 
ples decided in both the cases were against 
the point of view canvassed on behalf of 
the petitioner in the instant case. But 
even if it be held that there were any 
stray observations in those cases helpful 
to the petitioner, they cannot be availed 
of by the petitioner in an application in 
revision under Section 115 of the Code. 
Learned Counsel for the netitioner rea- 
lising the difficulty changed his stand and 
submitted that the impugned order in the 
instant case should be held to be an ap- 
pealable order, appeal being directed 
against an order passed under Section 47 

of the Code and that. therefore. this 
Court should treat the civil revision ap- 
plication as a miscellaneous first appeal 
and give relief to the petitioner by order- 
ing the principle of marshalling to be 
applied in her favour. I am afraid there 
is no substance in the contention put for- 
ward on behalf of the petitioner. On the 
facts as stated. the petitioner cannot be 
said to be a bona fide purchaser for value 
without notice and free from encum- 
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brance, The impugned order, therefore 
must be treated to be one passed in exer- 
cise of the powers of the executing Court 
under Section 151 of the Code. This be- 
ing the position, no room is left for inter- 
ference by thig Court in exercise of its 
powers in revisional jurisdiction, for there 
is neither any illegality nor anv material 
irregularity in the exercise of jurisdic- 
tion of the Court below. 


5.. Let us assume: for the sake of 
argument, however. that an appeal lay 
against the impugned order as being one 
Passed in the purported exercise of 
powers under Section 47 of the Code. 
€ven go this Court in exercise of its ap- 
pellate jurisdiction would not be entitled 
to interfere with the impugned order in 
view of the principles laid down by the 
Bench in the case of Ramchandra ~ Bha- 
gat. A decree-holder is entitled to ex- 
ecute his decree against anv of the mort- 
gaged properties where the decree is 
Silent on the point and the judgment-deb- 
tor has no legal right to demand that the 
decree-holder should execute his decree 
in any particular manner to suit an indivi- 
dual judgment-debtor. Assuming, there- 
fore, that the petitioner stepped into 
shoes of the judgment-debtors, she has no 
legal right to demand the execution of the 
decree-holders’ decree, in any particular 
manner. Nor, in my view, is there any 
equity in favour of the petitioner. which 
would induce this Court to interfere even 
in itg appellate jurisdiction in the discre- 
tion exercised by the executing Court 
which is not in any wav illegal or ineaui- 
table. I do not, therefore, find mv wav 
to treat aS, or convert this civil revision 
application into, a miscellaneous first ap- 
peal and to interfere in the discretion 
exercised by the executing Court bv the 
impugned order, 


6. For the reasons stated above, I 
do not find any substance in this applica- 
tion, It is accordingly dismissed and the 
rule is discharged, In the circumstances 
of the case. however. TI shall make no 


order ag to cost. 
Application dismissed. 
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Rohtas Industries y. Union of India (S. K. Jha J.) [Prs. 1-3] Pat. 225 


(A) Railways Act (1890), S. 80 — Suit 
against Railway — Endorsee of railway 
receipt if can sue. 


A consignment of gypsum was duly 


_ despatched in two wagons. The railway 


receipt was endorsed by the consignor to 
the consignee. Held that mere endorse- 
„ment of the railway receipt in favour of 
the consignee and the Bijak cannot be 
held to be sufficient to pass on the title to 
the goods from the consignor to the con- 
signee. The factum of payment of price 
for the goodg in question must be estab- 
lished, In the absence of pleading and 
proof with regard to the payment of the 
price of the goods in question, it cannot 
be said that title to the goods had passed 
on the consignee, The consignee cannot 
file a suit for recovery of amount. 
AIR 1971 Bom 52 and 1966 BLJR 619 and 
AIR 1966 SC 395. Rel. on. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1971 Bom 52 = 1971 Mah LJ 167 5 
AIR 1966 SC 395 = (1966) 1 SCR 580 5.8 
1966 BLJR 619 6,9 


Radha Raman and A. B. Oiha, for 
E Onen P. K. Bose, for Opposite Par- 
e£, 


ORDER :— This application under 
Section 25 of the Provincial] Small Causes 
Courts Act, has been filed by the plaintiff. 
Messrs Rohtas Industries Limited. against 
the order of the Small. Causes Court 
Judge, Sasaram, in S.C.C. Suit No. 193/ 
230 of 1970. 

2. The petitioner had instituted 
the suit for recovery of a sum of Rs. 451.79 
on the following allegation. A consign- 
ment of gypsum. contained in two wagons. 
Was despatched from Jamsar to be car- 
ried to Dalmianagar. The railway re- 
celpt was duly endorsed by the consignor 
to the plaintiff-petitioner. The title to 
the goods, therefore, passed from the con- 
signor to the consignee and the petitioner 
claimed to have become the owner of the 
consignment, It was further alleged that 
in spite of the demands made and the 
notices given to the defendant opposite 
party. no delivery was made. Such a non- 
delivery had been occasioned on account 
of the wilful negligence and misconduct 
on the part of the railway administra- 
tion. The plaintiff as owner of the con- 
signment, being the endorsee of the rail- 
way receipt and owner of the Bijak. has 
suffered the loss of the amount in regard 
to which the suit had been filed. It was 
further asserted the notices had been duly 
served under Section 78-B of the Ra'l- 
ways Act and Section 80 of the Code of 
Civil Procedure. _ 

3. The Union of India. through the 
General Manager, Eastern Railway. put 
in a defence to the effect that the suit 
was not maintainable, the petitioner hav- 
ing no cause of action. .The main defence 
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was that the title to the goods in question 
had not passed on to the petitioner as a 
consignee or even as an endorsee of the 
railway receipt, the title to the goods in 
question had not passed to the plaintiff, 
whereby any right to sue could have ac- 
crued to it. It was also asserted that the 
non-delivery complained of was adiusted 
en the 15th August 1967, when delivery 
of wagon No. E. R. 83112 was given to 
the petitioner. The railway administra- 
tion had not been guiltv of anv wilful 
negligence or misconduct. and that no 
notice had been served in accordance 
with law. as required by Section 78-B of 
the Indian Railwavs Act and Section 80 
of the- Code of Civil Procedure. 


å, Quite a number of issues had 
been framed by the learned S. C. C. 
Judge, but it is not necessary to go into 
the details of each and every issue. Suffice 
it to say that all the issues. except one, 
were decided in favour of the plaintiff- 
petitioner, but the petitioner’s suit was dis- 
m'ssed only on the ground that since no 
payment had been made by the consignee- 
petitioner, the mere endorsement of the 
railway receipt in its favaur and Biiak 
will not confer upon it the title to the 
goods which will remain with the consig- 
nor, On this ground alone, the petitioner 
was non-suited. 

“5 The learned S. C. C. Judge, in 
deciding the main issue against the peti- 
tioner. placed reliance upon a Single 
Judge decision of the Bombay High Court 
in the case of Union of India v. Ram- 
prasad Mulchand Agarwal. AIR 1971 Bom 
52. which, in its turn was based upon a 
decision of the. Supreme Court in the case 
of Union of India v. West Punjab Facto- 
ries Ltd., AIR 1966 SC 395. 


6. Mr. Radha Raman. learned 
Counsel appearing for the petitioner. has 
urged that the Bombay decision, on which 
the Court below has relied. cannot be 
Said to be a good law. in view of a Bench 
decision of this Court in the case of 
Union of India v. Lachman Das Agrawal, 
1966 BLJR 619. Learned Counsel con- 
tended that the principle, effect and pur- 
port of the Supreme Court decision in 
the case of West Puniab Factories Limit- 
ed (Supra) had been discussed by the 
Bench deciding the case of Lachman Das 
Agrawal. In that view of the matter. the 
learned Counsel for the petitioner sub- 
mitted that the Bombay decision. referred 
to above, based on a wrong construction 
of what their Lordships of the Supreme 
Court had said in the above mentioned 
case. cannot be accepted as a good law, 
and that so far as this Court is concerned, 
it must be taken to be the settled law 
that mere endorsement of a railwav re- 
ceipt in favour of the consignee and the 
Bijak should be held to be sufficient to 


A.I. R- 


pass on the title to the goods from the 
consignor to the consignee. 


7. Mr, P. K. Bose, learned C'oun- 
sel for the opposite party. on the con- 
trary. contended that there was no divers- 
ence. of opinion in the two decisions one 
of this Court and the other of the Bom- 
bay High Court, referred to above. Learn- 
ed Counsel contended that both the, deci- 
sions had proceeded upon the correct 
construction of the decision of the 
Supreme Court. I find much substance 
in the contention of Mr. Bose. 


8. In the case of West Punjab 
Factories Ltd.. AIR 1966 SC 395 (supra) 
their Lordships laid down three proposi- 
tions—firstly, that ordinarily it is the con- 
signor who can sue, if there is a damage 
to the consignment, because the contract 
of carriage is between the consignor and 

railway administration: secondly. 
where, however, the property and the 
goods carried have passed from the con- 
signor to the consignee. the latter mav 
be able to sue; and, thirdly, whether title 
to koodg has passed from the consignor 
to the consignee depends on the facts of 
each case. These are the principles, 
which have been noticed in the Bench 
decision of this Court, referred to above. 
These are again the principles, on which 
the above mentioned Bombav decision is 
based. The principles are the same. it 
merely remains to applv these principles 
to the facts of the particular case. 


9. In the ease of Lachman Das 
Agrawal, 1966 BLJR 619 (Supra), this 
Court held that since the railway receipt 
had been retired through a Bank and the 
demand draft was on the record, then 
the factum of such payment by the consig- 
nee along with the possession of the rail- 
way receipt and the Bijiak went to show 
that the title to the goods in question 
had passed to the purchaser before the 
loss had occurred. In the Bombay case 
the factum of pavment of the price for 
the goods in question had not been estab- 
lished. So also in the present case it has 
not been. established. It is worthwhile to 
notice, as has been observed by the 
learned S. C. C. Judge, that there, is not 
a word either in the plaint or in the evi- 
dence that the petitioner had paid the 
price of the goods in question. This state- 
ment of fact could not be controverted 
by learned Counsel for the petitioner. In 
this state of affairs. I do not see anv 
illegality in the finding of the learned 
S.C.C. Judge. namely, that in the ab- 
sense of pleading and proof with regard 
to the payment of the price of the goods 
in question, it could not be said that title 
to the goods had passed on the petitioner. 
There is thus no infirmity in the order of 
the Court below. 
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- 10, In the result. this application 
fails and is dismissed. In the circum- 
stances of the case, however, I shall 
make no order as to costs. 


Revision dismissed. 


AIR 1975 PATNA 227 

S. N. P. SINGH. C. J. AND S. K. JHA. J. 
l Binod Kumar Dugar and others, Peti- 
tioners v. Superintendent of Police and 
Registering Authority and others. Respon- 
dents, 

Civil Writ Jurisdiction Cases Nos. 40. 
56 to 58, 60, 75 and 101 to 109 of 1972. 
D/- 6-3-1975 


(A) Motor Vehicles Act (1939). S. 36 
(1) and (3) (as amended bv Act 36 of 1969) 
— Bihar Motor Vehicles Rules (1940), 
R. 24 (as amended in 1970) — Transport 
vehicles registered before amendments — 
Power of Registering Authority to alter 
registered laden weight (RLW) without 
owner’s consent — Amendments in 1969 
and 1970 whether retrospective in opera- 
tion. ((i) Bibar Motor Vehicles Rules 
(1940), R. 24 (as amended in 1970), (ii) In- 
terpretation of Statutes — Retrospective 
operation), 


Reading of Sections 24, 32 and 36 of 
the Act (as they stood before the amend- 
ment of 1969) together with Rule 24 of 
the Rules (as it stood before the amend- 
ment of 1970) clearly indicated that the 
registered laden weight (RLW) could not 
be increased except in cases where there 
had been any alteration made by the 
owner of a motor vehicle in accordance 
with the provisions of Section 32. In 
that case, in view of the then existing 
law, no owner of a motor vehicle could 
be compelled to have the registered laden 
weight increased in his registration certi- 
ficate without his consent. (Para 4) 


A reading of S. 36 (3) and R. 24 to- 
gether as they stand after the amendment 
clearly indicate that the registering au- 
thority has no discretion left to make anv 
entry in the registration certificate re- 
garding any laden weight which is diffe- 
rent from that specified in the notifica- 
tion under sub-section (1). and after 
giving the owner of a motor vehicle an 
opportunity to show cause and after con- 
sidering his representation in accordance 
with the provisions of Rule 24. the regis- 
tering authority may make necessary 
changes in the certificate of registration 
at the time of renewal of the certificate 
of fitness or payment of road tax when 
the certificate of the registration of the 
` vehicle. is produced before the registering 
authority. (Para 4) 
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There is no substance in the conten- 
tion that by applying the provisions of 
Rule 24 and the Government notification 
issued under Section 36 (1) to the vehicles 
which were registered before the coming 
into force of the amending Act. they have 
been given any retrospectiye operation. 
The fact that the prospective obligation 
or liability is created in respect of vehi- 
cles registered earlier does not make the 
provision retrospective in operation; to 
call it retrospective would be a misnomer. 

(Para 6) 

It cannot, therefore, be said that no 
revision in the entries regarding the re- 
gistered laden weight can be made in the 
cases of certificates of registration mere- 
ly because such entries had been made 
at the time when their vehicles were re- 
gistered prior to the coming into force of 
the amending Act. C. W. J. C. No. 681 of 
1969, D/- 24-9-1969 (Pat), Explained. 

(Para 7) 

(B) Interpretation of Statutes — Con- 
struction ma any provision a dead 
letter — To be rejected. 


It is an elementary rule that con- 
struction js: to be made of all the parts 
together. and not of one part only bv it- 
self. Another well-settled principle, 
which ought to be borne in mind while 
construing any statute. is that an Act 
ought not be So construed as to convict 
the legislature of having used a redun- 
dant expression. Ordinarily. no inter- 
pretation should be placed on a provision 
which would have the effect of making 
the provision either otiose or a dead 


letter, Maxwell on Interpretation of Sta- 
tutes, 12th Edn., page 58, Referred. 
(Para 5) 
Cases Referred: Chronological Paras 
AIR 1974 SC 1 = 1974 Lab IC 1 7 
(1969) C. W. J. C. No. 681 of 1969, D/- 
24-9-1969 (Pat) 4 
1957-1 WLR 1219 = (1957) 3 All ER 617 
7 
(1911) 2 Ch I = 80 LJ Ch 578 7 
(1848) 12 QB 120 = 116 ER 811 7 


Basudev Prasad. Saptamii Jha Naren- 
dra Prasad, Bibhuti Pandey and Anil 
Kumar Sinha,. for Petitioners: B. S. 
Sinha (In all cases) with Vinay Kumar 
Narain Singh in (C. W. J. C. No. 40 of 
1972) Shashank Kumar Singh in (C. W. 
J. C. No. 60 of 1972) Keshay Shrivastava 
(in C. W. J. C. No. 58 ‘of 1972) Nagendra 
Rai (in C. W. J. C. No. 105 of 1972) S. N. 
Jha (in C. W. J. C..No. 107 of 1972) and 
U. P. Singh in C. W. J. C. No: 56 of 1972). 
for Respondents. 


S. K. JHA, J.:— In all these anpior 
tions under Articles 226 and 227 of the 
Constitution of India are involved com- 
mon questions of law arising from, more 
or less identical facts. Hence, they have 
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been heard together and are being dis- 
posed of by this common judgment. 


2. The petitioners of all these writ 
applications are owners of trucks bearing 
various registration marks which are not 
material for the disposal of these cases. 
the grievance of all of them is against 
the issuance of notice to them by the 
Motor Vehicles Inspector (respondent 
No. 2). as incorporated in Annexure 1 to 
each of the writ applications and the final 
orders passed by the Superintendent 
of Police and Registering Authority under 
the Motor Vehicles Act. 1939 (respondent 
No. 1), aS incorporated in Annexure 3 to 
each of these applications. A prayer 
has been made for the issuance of an ap- 
propriate writ quashing Annexures 1 
and 3 aforesaid, 

3. The facts are not at all in con- 
troversy. From the petitions and the 
counter-affidavits filed on behalf of the 
respondents emerge these basic facts. The 
petitioner’s goods vehicles, otherwise call- 
ed trucks. were registered under Sec- 
tion 24 of the Motor Vehicles Act, 1939 
(hereinafter to be referred to as the Act). 
Before Section 36 (3) of the Act was am- 
ended by Act 56 of 1969 which came into 
effect from the 2nd of March 1970, in the 
petitioners’ registration certificates relat- 
ing to the trucks in question, the regis- 
tered laden weight (R. L. W. for the sake 
of brevity) was entered at various figures 
of weight, 
quence, After the amending Act 56 of 
1969 mentioned above came into force 
from the 2nd March 1970, Rule 24 of the 
Bihar Motor Vehicles Rules, 1940 (here- 
inafter referred to as the Rules) was 
also amended by a notification dated the 
7th of. September 1970 published in the 
Bihar Gazette (Extraordinary) on the 7th 
of October 1970. After the rule was am- 
ended the petitioners were called upon to 
show cause as to why the registered laden 
weights entered in the registration certi- 
ficates should not be increased in accord- 
ance with the Government notification 
issued under Section 36(1) of the Act. 
The petitioners showed cause. and ulti- 
mately by Annexure 3 in each of these 
cases the Registering Authority increased 
the registered laden weight with regard 
to each of the petitioner’s trucks in con- 
formity with the aforesaid. Government 
notification, The. petitioners challenged 
the legality of the notification of the 
State Government which is a part of the 
counter-affidavit and incorporated in An- 
nexure A thereto, in so far as the provi- 
sions thereof have been made applicable 
to the cases of the petitioners vehicles. 


4. The main point urged by Mr. 
Saptami Jha appearing for all the peti- 
tioners is that the amended Section 36 (3) 
is merely prospective in operation. So 


The figures are of no conse- . 


A. L È. 


also is Rule 24 as amended in 1970. As 
such, the registered laden weights. as 
mentioned in their registration certificates 
Which were issued to them before these 
amendments came into force, could not 
be l altered to their prejudice without 
their consent. It was alternatively argued 
that if R. 24 of the Rules be so construed: 
as to give it a retrospective operation. 
then to that extent it is ultra vires the 
provisions of the Act. In the event of either 
of the points succeeding. Annexure A to 
the counter-affidavit. which is the Gov- 
ernment notification fixing the maximum 
safe laden weight and the maximum safe 
axle weight, must be struck down as be- 
Ing inapplicable to the cases of the peti- 
tioners. In order to appreciate the con- 
tentions raised it ig worthwhile to notice 
some of the provisions of the Act. Sec- 
tion 22 of the Act provides for the neces- 
sity for registration of motor vehicles. 
Section 24 lays down the procedure. ac- 
cording to which the registration has to 
be made, Section 36 of the Act. as it 


- stood before the amendment, may be use- 


fully quoted here: 


“36. (i) Having regard to the number, 
nature and size of the tyres attached to 
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“et 


the wheels of a transport vehicle, other. 


than a motor cab. and its make and the 
model and other relevant considerations, 
a State Government may. with the ap- 
proval of the Central Government. by 
notification in the official Gazette, specify 
in relation to each make and model of a 
transport vehicle the maximum safe laden 
weight of such vehicle and the maximum 
safe axle weight of each axle of such 
vehicle, 

(2) A registering authority, when re- 
gistering a transport vehicle other than a 
motor, shall enter in the record of regis- 
tration and shal] also enter in the certifi- 
cate of registration of the vehicle the fol- 
lowing particulars, namely:— 

(a) the unladen weight of the vehi- 


(b) the number, nature and size of 
the tyres attached to each wheel. 

(c) the registered laden weight of 
the vehicle and the registered axle 
weights pertaining to the several axles 
thereof; and 

(d) if the vehicle is used or adapt- 
ed to be used for the carriage of passen- 
gers solely or in addition to goods, the 
number of passengers for whom ac- 
commodation is provided; 
and the owner of the vehicle shall have 
the same particulars exhibited in the 
prescribed manner on the vehicle: 


(3) There shall not be entered in the 
certificate of registration of any „such 


cle 


vehicle any laden weight of the vehicle © 


or a registered axle weight of any of its 
axle in excess of that specified in notifica- 
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iion under sub-section (1) in relation to 
the make and mode] of the vehicle and 
to the number, nature and size of the 
tyres attached to its wheels; 


Provided that where it appears to a 
State Government that heavier weights 
than those specified in the notification 
under sub-section (i) may be permitted 
in a particular locality for vehicles of 
particular type, the State Government 
may, by order in the official Gazette, 
direct that the provisions of this sub-sec- 
tion shal] apply with such modifications 
„as may be specified in the order, 


_ (4) When by reason of any alteration 
in such vehicle including an alteration in 
the number, nature or size of its tyreg. 
the registered laden weight of the vehi- 
cle or the registered axle weight of any 
of its axle no longer accords with the 
provisions of sub-section (3). the provi- 
sions of Section 32 shall apply and re- 
gistering authority shall enter in the 
certificate of registration of the vehicle 
revised registered weights which accords 
With the said sub~section, . 

(5) In order that the registered 
weight, entered in the certificate of re- 
gistration of a vehicle may be revised in 
accordance with the provisions of sub- 
section (3), the registering authority may 
require the owners of transport vehicles 
in accordance with such procedure ag 
may be prescribed to produce the certif- 
cates of registration within such time as 
may be specified by the registering au- 
thority.” 

It will be noticed from the provisions 
of this section that the State Government 
may. with the approval of the Central 
Government by notification in the Offi- 
cial Gazette, specify the maximun safe 
laden weight of a vehicle and the maxi- 
mum safe axle weight of each axle of any 
vehicle having regard to the number. 
nature and size of tyres attached to the 
wheels of a motor vehicle. Sub-sec. (2) 
enjoins upon the registering authority at 
the time of registering a transport vehi- 
cle to enter in the record of registration 
and the registration certificate of the vehi- 
cle such particulars as the unladen weight 
of the vehicle, the number, nature and 
size of the tvres attached to each wheel, 
the registered laden weight of the vehi- 
cle and the registered axle weights per- 
taining to the several axles thereof. Sub- 
section (3). as it stood before the amend- 
ment, prescribed that no entry shall be 
made in the certificate of registration of 
any such vehicle any laden weight or a 
registered axle weight in excess of that 
which was specified in the notification 
issued under sub-section (1). The proviso 
to sub-section (3) made an exception to 
the rule by laying down that if it ap- 
peared to the State Government that 
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heavier weights than those specified ‘in 
the notification mav be permitted in a 
particular locality for vehicles of a parti- 
cular’ type, the Government mav direct 
that the provisions of sub-section (3) shall 
apply with such modifications as may be 
thought fit and specified in the order. 
Sub-section (4) authorises the registering 
authority to make changes in the regis- 
tration certificates, including alteration 
in the number, nature or size of the tyres, 
the registered laden weight of the vehi- 
cle, the registered axle weight. etc.. if 
the owner of any vehicle had made alte- 
rations in such vehicle in accordance with 
the provisions of Section 32, to which I 
shal] make a reference hereinafter. Sub- 
section (5) provided that before the re- 
gistered weight entered in the certificate 
of registration of a vehicle was revised in 
accordance with the provisions of sub- 
section (3), the registering authority mav 
require the owners of transport vehicles 
to produce their certificates of registra- 
tion within such time as may be speci- 
fied and in accordance with such proce- 
dure as may be prescribed by the rules. 
The only other provisions of the Act 
which need be noticed here is Section 32 
which prescribed the manner in which 
the owner of a motor vehicle could make 
alterations in any vehicle. If the proce- 
dure prescribed in Section 32 was adopted 
and the requisite permission was granted 
to the owner of a motor vehicle, he could 
make such alterations as he had been 
permitted to make. In the event of such 
alterations having been made in conson- 
ance with the provisions of Section 32. 
Section 36 (4) provided for necessary alte- 
rations to be made in the registration 
certificates with regard to the particulars 
which had been entered therein at the 
time of registration jn accordance with 
Section 36 (3). Rule 24 as it stood before 
the amendment read thus: 

"Registered weights — assignment of 
— In assigning any weight other than the 
unladen weight to a transport vehicle 
under Section 37 of the Act, the register- 
ing authority may, if the owner so desires, 
assipn g weight less than the maximum 
permitted by the provisions of that sec- 
tion as the registered laden weight or the 
repistered axle weight of any axle.” 

It mav be mentioned here with the 
reference to Section 37 in the rule which 
ig quoted above is on account of the fact 
that Section 36 was substituted by 
amalgamating the provisions of the two 
sections, viz., Sections 36 and 37, That 
amendment in the Act was made in 1956, 
long before the amendment with which 
we are concerned, It will thus be noticed 
that the Act. as it stood before the am- 
ending Act of 1969. and Rule 24, as it 
stood before the amendment of 1970. 


merely prescribed the maximum laden 
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weight which could be notified under 
sub-section (1) of Section 36. and sub-sec- 
Lion (8) of Section 36 also laid down that 
the registered laden weight to be enter- 
ed in any registration certificate shall not 
be in excess of the maximum prescribed. 
These being the statutory provisions, it 
has been held by a Bench of this Court 
in a batch of writ cases of A. Manan v. 
State of Bihar, (C. W. J. C. No. 681 of 
1969 (Pat) and analogous cases) decided 
on the 24th of September 1969. that read- 
ing ef Sections 24, 32 and 36 of the Act 
together with Rule 24 of the Rules clear- 
ly indicated that the registered laden 
weight could not be increased except in 
eases where there had been any altera- 
tion made by the owner of a motor vehi- 
cle in accordance with provisions of 
Section 32. In that case it wag decided 
that in view of the then existing law no 
owner of a motor vehicle could be com- 
pelled to have the registered laden weight 
increased in his registration certificate 
without his consent. 

Learned counsel for the petitioners 
Placed great reliance on this Bench deci- 
sion, and it was contended that in no cir- 
-ctumstance the registered laden weights 
entered at the time of registration in the 
registration certificates, as enjoined by 
sub-section (2) of Section 36. could be in- 
creased unilaterally by the registering 
authority or, for that matter. by the State 
Government once the vehicle was duly 
registered and a particular registered laden 
weight entered in the registration certifi- 
cate relating thereto, The decision which 
has been relied upon by learned counsel 
for the petitioners is merely an authority 
for the proposition that as the statutory 
provisions stood then: there was no parti- 
cular provision in the Act compelling an 
Owner to get his maximum load capacity 
Suitably increased. ‘That being so and the 
language of sub-sections (1) and (3) be- 
ing merely enabling in so far as they au- 
thorised the State Government to fix the 
maximum laden weight in a notification 
and the registering authority to enter a 


particular registered laden weight not in. 


excess of the maximum laden weight and 
there being provisions in sub-sections (4) 
and (5) indicative of the onlv contingency 
-in which such registered laden weight 
could be increased in the registration 
certificates, ag was contemplated by Sec- 
tion 32, it could not be held that there 
was any power in the registering autho- 
_rity to unilaterally make any entry in 
the registration certificates increasing the 
registered laden weight entered at the 
time of the registration. I shall have oc- 
_ casion to advert to some portions of the 
. Bench decision relied upon bv learned 
. counsel for the petitioner a little later. 
Before I do that it is worthwhile to notice 
the amendments in Section 36 (3) of the 
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Act and Rule 24 of the Rules in 1969-and 
1970. respectively. I may at once men- 
tion that the only relevant provision of 
Section 36 which was the subject-matter 
of amendment was sub-section (3). In 
other respects all the other provisions re- 
mained the same, Section 36 (3). as it 
stands after the amendment, reads thus: 
. “There shall not be entered in the 
certificate of registration of any such 
vehicle any laden weight of the -vehicle 
or a registered axle weight of anv of its 


axles different from that specified in the . 


notification under sub-sec. (1) in relation 
to the make and model of the vehicle 
and to the number, nature and size of the 
tyres attached to its wheels: . 

Provided ..ccccsecsseses áj 

It will be noticed from the aforesaid 
amendment that the expression “in excess 
of’ was substituted bv the expression 
“different from”. After the amendment. 
therefore, in the certificate of registration 
of any vehicle no laden weight nor the 
registered axle weight of any of its axle 
could be entered which was different 
from the maximum weight specified in 
the notification under sub-section (1) of 
Section 36 in relation to the make and 
model of the vehicle, Thus, prior to the 
amendment. 
could make an entry in the certificate of 
registration of any laden weight of the 
vehicle not in excess of the maximum 
notified under sub-section (1). This change 
in the expression brought about bv the 
amending Act makes all the difference. 
for now no discretion is left to the regis- 
tering authority to make anv entry with 
regard to the laden weight in the regis- 
tration certificate different from that 
prescribed as the maximum in the notifi- 
cation under sub-section (1). Before the 
amendment the registering authority had 
the discretion. on being satisfied at the 
time of the registration, to enter anv laden 
weight below the maximum prescribed. 
It was under those circumstances that it 
had been held in the cases of A. Manan 
aforesaid that there was no particular 
provision compelling the owner to get his 
maximum load capacity increased against 
his wishes, and the only contingency 
envisaged for such an alteration could be. 
if there had been anv alteration made in 
the vehicle itself by the owner under the 
provisiong of Section 32. While dealing 
with this point, the Bench deciding those 
caseg took notice of sub-section (3) of 
Section 36-and observed as follows: l 

“Clause (3) prohibits entry in the 
certificate of registration any laden weight 
or registered axle weight of any of the 
axle of vehicles in excess of the maximum 
published in the notification under Cl. (1) 
unless the maximum so fixed has itself 


been alfered by the State Government 
under the proviso to that ‘elause.” p 


A 
te 


the registering authorities! . 


w 
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(Clause has been wrongly typed for sub- 
aa 


t was further observed in that case 
ie “unless there is a particular provi- 
sion compelling ` an owner to get his maxi- 
mum load capacity suitably increased”. 
he could not be compelled to have. the 


laden weight increased in hig registration 


certificate, Here, the change in Rule 24 
of the Rules mav usefully be noticed. By 
the notification dated the 7th September. 
1970 published in the Bihar Gazette dated 
the 7th October 1970 the old Rule 24 was 
substituted bv the. following: 


“24, Registered weights, assent 
of, and revision of entries. In order that 
the. registered Jaden weights in the certi- 
ficate of registration of a goods vehicle 
may be revised to conform to the provi- 
sions of sub-section (3) of Section 36 of 
the Motor. Vehicles Act. 1939 the Register- 


ing Authority or an authority authorised . 


in this behalf by the State Government 
shal] issue a written notice to the owner 
of the goods vehicle concerned intimating 
the reason for revision of the registered 
leaden weights. After having considered 
representation, if any the owner -mav 
Wish to make and after inspection of the 
vehicle either at the time of renewal of 


‘ certificate of fitness or payment of road 


tax when the certificate of registration of 
the vehicle is produced. the Registering 
Authority shall revise the registered laden 
weights, wherever the Registering Au- 
thority is satisfied that a revision is neces- 
sary and shall enter in the certificate of 
registration the revised registered laden 
weights of the vehicle.” | 

It will thus be seen that Rule 24 was 
suitably amended to be in conformity 
with the amended sub-section (3) of Sec- 
tion 36 of the Act. A reading of S. 36 (3) 
and Rule 24 together as they stand after 
the amendment clearly indicate that the 
registering authority has no discretion 
left to make any entry in the registration 
certificate regarding anv laden weight 
which is different from that specified in 
the notification under sub-section (1) and 


after giving the owner of a motor vehicle. 


an opportunity to show cause and after 
considering his representation in accord- 
ance with the provisions of Rule 24, the 
registering authority mav make necessary 
changes in the certificate of registration 
at the time of renewal of the certificate 
of fitness or payment of road tax when 
the certificate of the registration of the 
vehicle ig produced before the registering 
authority, . 

5. Learned Counsel for the peti- 
tioners drew our special attention to sub- 
section (2) of Section 36 of the Act for the 
purpose of showing that the time when 
entries in regard to the particulars men- 
tioned in clauses (a) to (d) of sub-sec. (2) 
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in the certificate of registration has been 
fixed as the time when the transport 
vehicle is sought te be registered. On that 
basis it wag argued that it. necessarily 
follows that whatever entry has to be 
made. in respect of the registered laden 
weight regarding any goods vehicle hag 
to be So done only at the time when the 
vehicle was being registered and at no 
subsequent time, Learned counsel argued 
that this provision conferred a right on 
the owner of any goods vehicle to have 
a particular registered laden weight enter- 
ed in the certificate of registration at the 
time of the registration of the vehicle 
which could not be changed to his pre- 
judice at any subsequent time unless he 


‘himself chose to make. alterations in ac- 


cordance with the provisions of Section 32. 
I do not see any force in this argument. 
The provision contained in sub-sec. (2) of 
Section 36 merely casts an obligation upon 
the registering authority in the public 
interest to make the entries regarding the 
particulars mentioned in clauses (a} to (d) 
in the -certificate of registration at the 
time when the registration is made. In 
Other words, when a transport vehicle is 
being sought to be registered the law en- 
joins upon the registering authority to 
make -the relevant entries at the time 
when he is issuing a certificate of registra- 
tion. That, however, by itself does not 
preclude the registering authority from 
revising the same at anv subseauent an- 
propriate time and in appropriate circum- 
stances, The fallacy in the argument can 
be seen from the submission itself that 
revision can be made at a subsequent 
Stage if alterations had been made in 
consonance with provisions of Section 32. 
lf, as was contended, in case of alterations 
in the vehicle itself revision could be 
Made at a subsequent time there is no 
reason why such a revision cannot be 
made at any subsequent. time if other 
provisions in the Act warrant such a revi- 
sion. That provision of law. as already 
noticed -above. has been incorporated in 
the statute by the amendment of sub-sec- 
tion (3) of Section 36 where. the expres- 
sion “im excess of’ has been substituted 
by the expression “different from”. 

| Reading all the sub-sections of Sec 
tion 36 as they stand after the amend-/ . 
ment and Rule 24 of the Rules after its 
amendment in 1970. I have no hesitation 
in holding that the enabling provisions or 
the discretionary powers which were con- 


ferred on the registering authority under} .. 


sub-section (3) before the amendment 
Was made have been converted into 2 
legal obligation, leaving no scope for any 
discretion to be exercised by the regis-| ' 
tering authority after the amendment! | 
The Bench dicision of this Court referred 
to above on which reliance was placed by. 
learned counsel for the petitioners was 
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based ‘upon a reading of all the relevant 
provisions of the Act and the Rules to- 
gether, 
must not lose sight of the principles that 
in construing the Act we must take the 
whole of the: Act together, It requires. 
in order that we mav be certain that we 
omit nothing, that we should look care- 
fully at it altogether and consider all the 
sub-sections and sections enumerated 
above, for it is one of the settled princi- 
ples of the construction of anv statute. As 
observed. by Maxwell on the Interpreta- 
tion of Statutes, Twelfth Edition, at p. 58, 
“Passing from the external aspects of the 
statute to its contents. it is an elemen- 
tary rule that construction is to be made 
of all the parts together. and not of one 
part only by itself.” Another well-settled 
principle which ought to be borne in 
ming while construing anv statute is that 
an Act ought not be so construed as to 
convict the legislature of having used a 
redundant expression, Ordinarily, no in- 
terpretation should be placed on a provi- 
sion which would have the effect of mak- 
at the provision either otiose or a dead- 
etter. i 


Keeping these well-settled principles 
in view. I must give fullest effect to the 
expression “different from” which has 
been brought about by the amendment 
of 1969 in sub-section (3) of Section 36 of 
the Act. I do not agree with learned 
counsel for the petitioners that I am tak- 
ing any view contrary in principle to: that 
which has been. taken by the earlier 
Bench decision referred to above. for. I 
repeat, the difference in that little expres- 
sion brought about by the amending Act 
of 1969 changes the entire complexion of 
the matter. There is thus no substance 
in the argument of learned counsel that 
in respect of the amendment there is no 
power in the registering authority to 
make any revision regarding the entry 
of registered laden weight in any. certifi- 
cate of) registration of a vehicle once the 
registration certificate bears a particular 
entry. 


' 6 So far ag the amended Rule 24 
of the Rules is concerned, learned coun- 
sel fairly conceded that by itself it mav 
not be ultra vires. but if it be construed 
to be given a retrospective operation to 
the amended sub-section (3) of Section 36, 
then to that extent it must be struck 
down ag being not in conformity with the 
provisions of sub-section (3) of Section 36 
which is admittedly prospective in opera- 
tion. So also with regard to the notifi- 
cation contained in Annexure A. learn 
counsel argued that if it be construed to 
apply only to cases of registration regard- 
ing the type and make. of the vehicles 
mentioned therein at the time when they 
are sought to be registered after the am- 
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ending Act came into force with effect 
from the 2nd of March 1970, there is no 
flaw in it. But it was contended that if 
the. notification be so construed as to be 
Tetrospective in operation: and as covering 
also them which were registered before 
the amending Act came into force. then 
to that extent it should also be held to 
be ultra vires. | 


This, therefore, leads us to the main 
question bearing upon the point in issue- 
as to whether the amended rule or the 
notification under sub-section (1) of Sec- 
tion 36 as contained in Annexure A to the 
counter-affidavit ig retrospective in ope- 
ration and. if not, whether they can still 
be said to govern the cases of revision of 
entries regarding registered laden weight. 
etc., in the certificate of registration at 
any future date, although such vehicles 
were registered before the amending Act 
came into force, There is, in my view, 
no substance in the contention of learned 
counsel that by applying the provisions 
of Rule 24 and the Government notifica- 
tion as contained in Annexure A to their 
vehicles which were registered before the 
coming into force of the amending Act. 
they have been given any retrospective 
operation. It is true that there is no pre- 
sumption of retrospectivity in anv Act or 
subordinate legislation: it must be held 
to be prospective in operation unless the 
statute: expressly declares it to be retros- 
pective, But “before the presumption 
against retrospectivity is applied.” as ob- 
served by Maxwell on the Interpretation 
of Statutes. Twelfth Edition, at pages 
916-17, “a Court must be satisfied that 
the statute is in fact retrospective.” In the 
words of Craies on Statute Law (6th Ed. 
p. 386), a statute is retrospective “which 
takes away or impairs anv vested right 
acquired under existing laws, or creates 
a new obligation, or imposes a new duty. 
or attached a new disability in respect to 
transaction or considerations alréady nast. 
Other statutes, though thev mav relate to 


‘acts or events which are past, are not 


retrospective in the sense in which the 
word. is used for the purpose of the rule 
under consideration,” The fact that the 
prospective obligation or liability is creat- 
ed in respect of vehicles registered ear- 
lier does not make the provision retros- 
pective in operation: to call it retrospec- 
tive would be a misnomer.’ As has been 
observed by Craies on Statute, Law. 
Seventh Edition, at page 387: 

“But a statute is not properly called 
a retrospective statute because a part of 
the requisites for its action is drawn from 
a time antecedent to its passing.” 
Authorities in this regard and in support 
of this proposition are numerous. but I 
shall. make a reference only to some of 
the decisions. 
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7. In the Queen y. The Inhabitants 
of St, Mary, White Chapel. : (1848) 12 QB 
120 = (116 ER 811) a question similar to 
that with which we are concerned was 
Taised. In that case Section 2 of the 
Poor Removal Act, 1846, was being con- 
sidered and construed. That section pro- 
vided that no woman residing in any 
parish with her husband at the time of 
his death shall be removed from such 
parish for twelve calendar months next 
after his death, if she so long continued a 
widow. It was sought to remove with- 
in the twelve. months a widow whose 
husband had died before the Act came 
into force. It was argued that to make 
the Act apply in such a case was to con- 
strue it retrospectively. The right to 


remove: was, it was argued. a vested right 


which accrued on his death. The Court 
held, otherwise, and Lord Denman, C. J. 
used these words at page 127 of 12 
Quéen’s Bench: 

EIEE E We have before shown 
that the statute is in its operation pros- 
pective, as it relates to future removals 
only, and that it is not properly called a 
retrospective statute because a part of 
the requisites for its action is drawn from 
time antecedent to its passing.” | 
The learned Chief Justice further went 
on to say at page 156 of 12 Queen’s Bench: 

“The Statute is prospective only: its 
direct operation is only on removals; after 
it has passed, it does not alter existing 
rights in respect of completed removals. 
A space of time ‘is an essential ingredient 
in the. case to which it applies: and this 
space of time Mav consist in part of ime 
passed before the statute passed. as is the 
case with statutes in limitation and pres- 
cription, but thev. are not therefore class- 
ed with the retrospective statutes.” 


So also a much later case In re a 
Solicitor’s clerk, (1957) 1 WLR 1219 is in 
Point. There’ the question was with re- 
gard to the retrospectivity of the Solici- 
tors (Amendment) Act, 1956. Shortly 
stated, the facts were that on September 
20, 1957, the disciplinary committee of the 
Law Society made an order under Sec- 
tion 16 (1) of the Solicitors Act, 1941, as 
amended by Section 11 (1) of the Solici- 
tors (Amendment) Act. 1956. directing 
that no solicitor should thereafter employ 
the appellant, who was an unadmitted 
solicitor’s clerk, who had been convicted 
of larceny in 1953 without the permission 
of. the Law Society. The committee found 
that the. case of the Clerk concerned was 
clearly covered by Section 16 (1) of the 
Act of 1941 as amended bv Section 11 {1) 
' of the amending Act of 1956. On appeal 
from the committee’s order. the appellant 
contended that the committee was giving 
retrospective effect to the Act of 1956 bv 
applying it to a conviction which took 
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place in 1953. The Court of appeal dis- 
missed the appeal holding as follows: 

“In all editions of Maxwell on the 
Interpretation of Statutes it is stated. that 
it is a fundamental rule of English Law 
that no statute should be construed to 
have retrospective operation unless such 
a construction appears very clearly in 
the terms of the Act or arises by a neces- 
sary or distinct implication and this 
passage has received judicial approval bv 
the Court of appeal: see West v. Gwynne. 
(1911) 2 Ch 1, per Kennedy L., J. (1911) 2 
Ch 1.15, and there are other cases 
to the same effect. But in mv opinion 
this Act is not in truth retrospective. It 
enables an order to be made disaqualify- 
ing a person from acting as a solicitor’s 
clerk in the future and what happened in 
the past is the cause or reasons for the 
making of the order, but the order has 
No retrospective effect. It would be re- 
trospective if the Act provided that any- 
thing done before the Act came into force 
or before the order was made should be 
void or voidable, or if a penaltv were in- 
flicted for having acted in this or any 
other capacity before the Act came into 
force or before the order was made. This 
act simply enables g disqualification to 
be imposed for the future which in no way 
effects anything done by the appellant in 
the past.” 


The principle of retrospectivity so 
enunciated by the: English Law Courts is 
in no way different from that in this 
Country. as recently our Supreme Court 
in the case of the State of Jammu and 
Kashmir vy, Triloki Nath Khosa. AIR 
1974 SC 1 establishes the same principle. 
Certain amendments in the Service Code 
were brought about, by which promotions 
in future were to be affected. Before the 
amendment was brought about in the rule 
the.Government servants who had enter- 
ed the service were in a better position. 
By bringing about the amendment thev 
were prejudicially affected in future in 
so far ag the promotional avenues were 
concerned, The High Court accepted the 
Government servant's contention that the 
operation of the amendment would be re- 
trospective in so far as the persons who 
were already previously in employment 
were concerned and that, therefore. it 
was bad. The Supreme Court. while 
allowing the: State’s appeal held: 


“An argument which found favour 
with Mufti Bahauddin, J. one. of -the 
learned Judges of the Letters Patent 
Bench of the. High Court. and. which was 
repeated before us is that the ‘retrospec- 
tive? application of the impugned rules is 
violative of Articles 14 and 16 of the Con- 
stitution, It is difficult to appreciate this 
argument and impossible to accept it. It 
is wrong to characterise the operation of 
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a service- rule. as retrospective for the rea- 
son that it applies to existing employees. 
A rule which classifies such employees for 
promotional purposes undoubtedly ope- 
rates on those who entered service before 
the framing of the rule but it operates in 
future, in the sense that it governs the 
future right of. promotion of those who 
are already in service.’ 


It will thus be seen that merely be- 
cause the rule makes the notification ap- 
plicable to cases of such owners of goods 
vehicles whose vehicles were already re- 
gistered before the amendment came into 
force, jt cannot be termed as restrospec- 
tive. It shall operate prospectively only 
but shall embrace within its sweep such 
poods vehicles which had already stood 
registered even before the. date with effect 
from which the amending Act came into 
force, I thus find no substance in this 
argument of learned counsel for the peti- 
tioners either that the rule of the notifi- 
cation is retrospective in character. I 
hold that they are prospective, inasmuch 
as although they apply to cases of vehi- 
cles already registered before the amend- 
ing Act. they apply onlv in future. It can- 
not, therefore. be said that no revision 
in the entries regarding the registered 
laden weight can be made in the cases of 
certificates of registration of the peti- 
tioners merely because such entries had 
been made at the time when their vehi- 
cles were registered prior to the coming 
into force of the amending Act. I. there- 
fore. find no substance in either of the 
submissions of learned counsel for 
the petitioners, Their applications, there- 
fore, must fail and are dismissed. but in 
the circumstances of the cases I shall 
make no order as to costs. 

S; N. P. SINGH, C. J.:— I agree. 

Applications dismissed. 
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Petitioners v. The State of Bihar and 
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Civil Writ Jurisdiction Case. No. 279 
of 1972. D/- 21-2-1975. 


(A) Bengal Ferries Act (1 of 1885). 
Section 9 — Term of. lease of public ferry 
— Term of 9 years recommended by Dis- 
trict Magistrate and approved by Com- 
missioner — Successors in office can re- 
duce the term from 9 to 3 years when the 
matter is stil] under consideration and has 
not been acted upon by publication of an 
auction notice. AIR 1937 PC 27, Distin- 
guished, (Para 5) 


ES/FS/B917/75/KSB 





Arvind Chandra Singh v. State 


A.LR. 


(B) Bengal Ferries Act (1 of 1885), 
Section 9 — ‘Approval’, Meaning of — 
Dictionary meaning is not a true guide — 
Commissioner is the final authority who 
is to approve term of lease of ferry for 
which it is to be auctioned — He has 
power to reduce term from nine to three 


years. 1956 BLJR 592. Rel. on. 

(Paras 7, 8) 
Cases Referred: Chronological Paras 
(1967) 2 All ER 576 7 
1956 BLJR 592 5,7 


AIR 1953 Pat 370 = 1953 BLJR 513 5 
(1948) 2 All ER 995 7 
AIR 1937 PC 27 = 64 Ind App 40 5 
AIR 1931 All 567 = 1931 All LJ 865 (FB) 


Jagdish Sahay, Parmanand Saran 


. Sinha, Pradyumna Narain Singh, Naresh 


Kr. Sinha and Dr. Sita Ram. for Peti- 
toners; Brishketu Saran Sinha, Govt. 
Pleader No. JI and Prabhu Nath Roy, 
J. C. to G. P. I. for the State. 


ORDER :— This application by Kumar 
Arvind Chandra Singh and Arun Chan- 
dra Singh under Articles 226 and 227 of 
the Constitution of India is directed 
against the auction notice (Annexure 8) 
published- in daily news paper "the 
Searchlight” of the 17th and 18th Febru- 
ary. 1972 that Monghyr Rajghat Ferry 
would be settled for a period of three 
years on 3rd March. 1972 by open public 
auction. In the application, the petitioners 
prayed for quashing the said notice (An- 
nexure 8), During the course of argu- 
ments Mr. Jagdish Sahay. learned coun- 
sel for the petitioners contended that the 
prayer in the application is not really for 
quashing the entire auction notice con- 
tained in Annexure 8, but it is confined 
only to the period for which the auction 
was held. According to him, the period 
of three years mentioned in Annexure 8 
should be deemed to be for a Period of 
nine veals. The lease for three years was 
executed in favour of the petitioners, who 
were the highest bidder in the said auc- 
tion, Therefore, the lease jin favour of 
the petitioners should also be deemed to 
be for nine vears. and the original lease 
for the period of three years in favour of 
the petitioners was to expire on 3ist 
March, 1975. Therefore. a direction may 
be issued on respondents Nos. 1 to 3 for 
execution of further lease in favour of 
the petitioners for a further period of 
Six years. 


2. In order to appreciate the points 
involved in this application it will be 
necessary to state briefly the facts. In 
the district of Monghyr. there is a ferry 
known and described as Monghvr Raijghat 
Ferry, The said ferry was declared as a 
public ferry under Section 6 of the Ben- 
gal Ferries Act (Act 1 of 1885) (herein- 
after to be referred to as the ‘Act’). The 
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petitioners have stated in paragraph 4’ of 
their application that the ferry business 
Was ancestral business of the petitioners 
and their ancestors for more than 100 
years had specialised themselves in ferry 
business, and used to take settle- 
ment of public ferries in the State of 
Bihar.. In their application, they stated 
that for the last 35 years the Monghyr 
Raighat Ferry was being settled each 
time for a period of nine vears by the 
District Magistrate of Monghyr and ap- 
proved by the Commissioner. Bhagalpur 
Division, as provided under Section 9 of 
the Act,- Due to certain special circum- 
stances of the Monghyr Raighat. Ferry. 
the Model Rules framed by the Govern- 
ment under letter No. 1059 L.S.G. dated 
the 9th March, 1937, and circulated to all 
the District Magistrates and Divisional 
Commissioners, was not adopted by the 
District Magistrate, Monghyr with the ap- 
proval of the Commissioner. Bhagalpur 
Division. In 1954. the said Monghyr Rai- 
ghat Ferry (hereinafter to be referred to 
as the ‘Ferry’) was leased under Section 9 
of the Act with late Sri Bhagwati Prasad 
Singh, father of the petitioners for a 
period of nine vears. On expiry of the 
said lease, he again took lease of the said 
ferry in 1963 for a period of nine years 
in public auction: which period was to 
expire on 31st March, 1972.. Meanwhile, 
on 26th December, i970, the father of 
the petitioners died and the petitioners as 
his heirs succeeded to the gaid ferry with 
the permission of the District Magistrate, 
Monghyr for the remaining period of the 
lease and, accordingly a fresh registered 
lease was executed for the remaining 
period. Since the petitioners and their 
father have been taking on lease the ferry 
since long, they got the necessary appli- 
ances, steam vessels, boats, etc. manned 
with required number of crews, sarangs 
and other staff. As the period of lease 
was going to expire on 31st March. 1972. 
the District Magistrate fixed the period 
of settlement for nine. years with effect 
from ist April, 1972 and took steps for 
leasing out the same for another period 
of nine years beginning from lst April. 
1972 and sometime in May. 1971 forward- 
ed a draft copv of tender notice (An- 
nexure 1) to the Commissioner. Bhagal- 
pur Division for approval under Section 9 
of the Act. Shri R. C. Prasad Sinha. the 
then Commissioner of Bhagalpur Division 
approved the period of lease of the ferry 
for nine years as initiated by the District 
Magistrate under his tetter dated 7th 
June. 1971 (Annexure 2).. Subsequently, 
the District one pig hen some mis- 
conception requested Shri R. C. Prasad 
Sinha, the then Commissioner in his letter 
dated 16th July.. 1971: (Annexure 3) to 
move the Government in the department 
of Revenue and obtain clarification as to 
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whether the lease for the period of nine 
years would be valid and if not valid. the 
settlement should be for a period of three 
years, The said proposal and the reauest 
of the. District Magistrate was turned 
down by Sri R. C. Prasad Sinha under 
his letter dated 2lst July, 1971, (An- 
mexure 4) and directed inter alia that the 
term of the lease should be for nine vears - 
as approved by him earlier. Shri R. C. 
Prasad Sinha was transferred from Bha- 
galpur and Shri M. Alam was posted as 
Commissioner, Bhagalpur, who under his 
letter dated 8th November. 1971 (An- 
nexure 5) wrote to the State Government 
in Revenue Department for clarification 
and guidance on the question of the period 
of settlement of the ferry and suggested 
that the lease should be only for three 
years, In paragraph 17 of the applica- 
tion, petitioners have stated that the 
Minister of Transport had expressed 
his views on Annexure 5 tbat the period 
for the settlement of the ferry should be 
nine years. Later petitioner No. I re- 
presented to the Minister of Transport. 
Government of Bihar vide copy of his re- 
presentation (Annexure 6). Subsequent- 
ly there was President’s Rule- in the State 
of Bihar. The petitioners stated in para- 
graph 19 of their application that the de- 
Cision of the Minister of the Transport 
Was not given effect to and ultimately 
the reference sent by Shri M. Alam was 
returned with observation that the Gov- 
ernment of Bihar had no jurisdiction to 
give any opinion. The petitioners have 
further stated in paragraph 20 of their 
application that on 3lst January, 1972, 
Shri M. Alam. Commissioner of Bhagal- 
pur Division was transferred from Bhagal- 
pur but only three days before i.e.. on 
29th January 1972, he passed an order 
directing the then District Magistrate. 
Monghyr to settle the ferry for a period 
of three years only. The District Magis- 
trate in pursuance of the order dated the 
29th January. 1972 passed bv Shri M. 
Alam published the, public auction notice 
as mentioned earlier in the daily news 
paper, the Searchlight of 17th and 18th 
February. 1972 mentioning therein that 
Monghyr Rajghat Ferry would be settled 
for a period of three years on 3rd March, 
1972 by open public auction (Annexure 8). 
Aggrieved by the terms of Annexure 8 
with regard to the period of the lease the 
petitioners came up to this Court and ob- 
tained rule by the order dated 24th Febru- 
ary, 1972. However, -the petitioners’ pra- 
yer for staving the operation of the auc- 
tion notice contained in Annexure 8 was 
rejected, In that circumstance the peti- 


tioners participated’ in the auction. . with- 
out prejudice to their claim for settle- 
ment for nine years, The petitioners be- 
ing the highest bidder their bid was ac- 
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cepted and ultimately a lease was 
ecuted in their favour for three years. 


3. A counter-affidavit has been 
filed on behalf of the respondents on 12th 
May, 1972, inter alia supporting the auc- 
tion of the ferry for a period of three 
years, and subsequent thereof the execu- 
tion of the lease only for three years in 
favour of the petitioners, and submitting 
therein that the Commissioner had ample 
jurisdiction to approve the terms of the 
lease, and to reduce the period from nine 
to three years, A supplementary affrda- 
vit has further been filed on behalf of 
the petitioners on 19-2-1975 reiterating 
therein that the petitioners have partici- 
pated in the auction without prejudice to 
their claims that the auction ought to 
have been for a period of nine years, and 
the lease which was executed in their 
favour should also, therefore. be for nine 
years instead of three years. 

å. Mr, Jagdish Sahay, learned 
counsel] appearing on behalf of the peti- 
tioners. has raised the following points 
for consideration by us :— 

1. The then Collector having passed 
the order in exercise of his powers con- 
tained under Sections 8 and 9 of the Act 
and the Commissioner, Shri R. C. Prasad 
Sinha having approved the same for a 
period of nine years, the succeeding Dis- 
trict Magistrate and the Commissioner 
would not have reviewed the order which 
had become final. 

2. The District Magistrate -who had 
ordered for issuance of auction notice for 
a period of' three years under Annexure 8 
had not applied his mind. He had simply 
carried out the order of Shri M. Alam, 
the then Commissioner who had no iuris- 
diction to initiate the order. 

3. The petitioners are not estopped 
by their conduct, namely participating in 
auction which was for a period of three 
years from challenging now. the period 
of lease as they had ‘participated in the 
auction, without prejudice to their claim 
as mentioned above. 

5. It will be convenient to deal 
with point No, 1 first. Learned Counsel 
for the petitioners has referred to the re- 
levant provisions of the Act. Firstly he 
drew our attention to Section 9 which 
reads as :— 

“The tolls of any public ferry mav. 
from time to time, be leased bv public 
auction for such term as the Magistrate 
of the district in which such ferry is 
situated may. with the approval of the 
Commissioner, direct, 


Seteesr et ees ete se eed 


The lessee of the tolls of every ferrv 
which have been leased under this sec- 
tion shall execute a contract, setting 
forth the conditions on which the tolls of 


ex- 
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such ferry are to be held and shall give 
security for its due fulfilment.” 

By reference to Section 9 quoted above. 
Mr. Sahay pointed out that the. District 
Magistrate has to initiate the terms of 
the lease which has to be simply approv- 
ed by the Commigsioner. In the instant 
Case the then District Magistrate had 
written to the Commissioner as mention- 
ed above that the lease should be for a 
period of nine years, which was approv- 
ed by Shri R. C. Prasad Sinha in his two 
Successive letters, referred to above. 


Therefore, the decision of the period of- 


lease had. become final, According to him. 
the succeeding Magistrate and the Com- 
missioner had no power to review the 
same and to reduce the period from nine 
to three years. In order to find support 
to his contention he hag relied on AIR 
1937 PC 27, where it was observed that 
Im a case in which after Government Offi- 
cials, duly competent and duly authorised 
in that behalf, had arrived honestly at 
one decision, their successors in office. 
after the decision had been acted upon 
and was in effective operation, could not 
purport to enter upon a reconsideration 
of the matter and to arrive at another 
and totally different decision. 

_ In our opinion. the above observa- 
tion is not applicable in, the instant case. 
It mav be noted that the then District 
Magistrate, who had imitiated that the 
lease should be for nine years was not 
acted upon on the approval of Shri R. C. 
Prasad Sinha, the then Commissioner. No 
auction notice was published on the basis 
of the said approval. On the contrary. 
still the matter about the period for the 
lease, was under consideration. as it 
would be- apparent from the facts of the 
case, which we have enumerated above. 
Learned counsel for the netitioners has 
further pointed out that in the instant 
case, there was a confusion, because in 
the other districts Model Rules were 
framed under Section 15 of the Act 
Rule 7 of the said Rules mentions that 
the maximum period for which a lease 
may be granted shall be not exceeding 
three years at a time. It has been as- 
serted in the application by the petitioners 
that the Model Rule is not applicable in 
the district of Monghyr, In our opinion, 
that may be so. but that does not pre- 
clude the District Magistrate. and the 
Commissioner to reduce the perlod of 
lease in the notice of auction from nine 
to three years. Besides. what were pass- 
ing on between the District Magistrate, 
Commissioner and the State Government 
were merely departmental communica- 
tions, with which the petitioners had no 
concern at that stage. and that those com- 
munications would not have conferred 
any right on the netitioners. Therefore, 
there is no merit in the contention of the 
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learned counsel for the. petitioners under 
point No. 1. 


Now we turn to consider his submis- 
sions under point No. 2. On the basis of 
the provisions contained under Section 9 
of the Act, learned counsel emphasised 
that the initiation for the term of the 
lease has to come from the District 
Magistrate whereas the Commissioner 
has power only of approval. In the 
instant case, Shri M. Alam, the then 
Commissioner had in fact initiated the 
term of the lease from nine to three years 
and the District Magistrate. without ap- 
plying his mind, got the auction notice 
published under Annexure 8. Therefore, 
he contended that the Commissioner had 
exceeded his jurisdiction; whereas the 
District Magistrate has failed to exercise 
his jurisdiction, In this connection. he 
drew our attention to the meaning of 
word ‘approve’ in Chamber’s Twentieth 
Century Dictionary, Revised Edition at 
page 49. It means inter alia ‘to confirm’ 
‘to sanction or ratify,’ & to think well of. 
‘to be pleased with’: "to commend’. Ac- 
cording to him, the Commissioner under 
Section 9 of the Act could have either 
approved or disapproved. He had no 
jurisdiction to issue direction to reduce 
the term of nine years to three vears: as 
initiated by the District Magistrate. He 
also in this connection referred to a Full 
Bench decision in the case of Shakir Hus- 
sain v, Chandoo Lal, AIR 1931 All 567 
(FB) where their Lordships were point- 
ing out difference between approval and 
permission, Their Lordships held that 
ordinarily the difference between the ap- 
proval and permission was that in the 
first, the act held good until disapproved. 
while in the other case it did not become 
effective, until permission was obtained. 
But permission subsequently obtained 
might all the same validate the previous 
act, Mr. Sahay has further relied on a 
Bench decision of this Court in R. B. 
Singh v. District Magistrate. Patna. 1956 
BLJR 592 and he drew our attention 
chiefly to two Paragraphs, namely, para- 
graphs 18 and 75 of the iudgment. In 
paragraph 18 one of the contentions of 
Mr. Ghose, learned counsel of that case 
was that the additional Commissioner had 
no power to direct the District Mayis- 
trate to postpone the auction, which was 
to be held on the 27th December, 1955 
and as such the order of the District 
Magistrate dated 26th December, 1955 
postponing the auction was without juris- 
diction, Mr. Ghose for his contention 
had relied in that case on earlier Ram 
Bharosa Singh’s case. (AIR 1953 Pat 370) 
in which Jamuar, J.. delivering the judg- 
ment observed in paragraph 8:— 


a r ET, On the -wording of Sec- 
tion 9, it seems to be clear to me that the 
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District Magistrate igs not authorised to 
withdraw the ferry from public auction 
under orders of the State Government: 
he can do so on his own initiative, but he 
ae record sufficient reason for doing 
Paragraph 75 of the judgment on which 
reliance was placed on behalf of the peti- 
tioner in the present case is as follows :— 

“But that apart, in my opinion. the 
Commissioner had no power to revise the 
order of the District Magistrate passed 
under the second paragraph of Section 9 
of the Act, The Act does not provide for 
any appeal against the order of the Dis- 
trict Magistrate passed under the second 
Paragraph of Section 9 of the Act. Sec- 
ton 7, no doubt, provides that the con- 
trol of all public ferries shall be vested 
in the Magistrate of the district. subject 
to the direction of the Commissioner to 
review, or set aside the order of the Col- 
lector passed under the second paragraph 
of Section 9 of the Act. Section 7 gives 
the Commissioner only administrative 
control in the matter of public ferries, 
the control of which is vested in the 
Magistrate of the district.” 


Mr, Sahay had laid emphasis on the - 
above observation in the present case in 
order to find support to his contention 
that the Commissioner Shri M. Alam 
could not have directed the District 
Mavistrate to reduce the period of the 
proposed lease from nine years to three 
years. According to him, that function 
wag entirely within the jurisdiction of 
the District Magistrate under Section 9 
of the Act. 


6. In our opinion the above two 
observations of the judgment are not ap- 
plicable in the instant case. It may be 
noticed that in paragraph 18 their Lord- 
ships were dealing with the question of 
the power of the State Government. In 
the present case, the State Government 
had nothing to do with regard to the re- 
duction of the period of the lease. On 
the contrary, the State Government had 
clearly stated that that power rested with 
the Commissioner of the Division. Re- 
ference may be made to paragraph 8 of 
the counter-affidavit filed on behalf of 
the respondents, the relevant portion of 
which reads as: 


Tae twee After duly examining the 
whole matter. however, the Government 
came to the conclusion that the right to 
fix the term of lease rested with the Com- 
missioner of the division in accordance 
with the provisions of the ‘Bengal Ferries 
Act and that, therefore Government 
should not interfere in the matter. Ac- 
cordingly, a reference was made to the 
Commissioner, Bhagalpur Division, indi- 
cating to him that according to the provi- 
sions of law the ghat could be settled only 


238 Pat. iPrs: 6-9] 


through public auction and that it was 
within this jurisdiction-to fix the terms of 
the lease in so far ag the period was con- 
cerned”. 

The observation contained under para- 
graph 75, referred to above. is also not 
applicable in the present case, because in 
that case the Additional Commissioner 
had directed the District Magistrate to 
change the date of the auction as notified, 
as it is evident from the facts of the 
judgment stated in paragraph 4. In the 
present case as mentioned earlier there 
Was no question of notification of the 
auction, It was merely a stage of dialogue 
between the District Magistrate. and the 
Commissioner through various correspond- 
ence referred to above. 


T7. Reliance placed by Shri Sahay. 
on the Dictionary meaning of the word 
‘approval’ occurring under Section 9 of 
the Act, in our opinion, cannot be a true 
guide for the interpretation of the said 
word; nor we can draw anv guideline 
from the difference between ‘approval’ 
and ‘permission’ pointed out in AIR 1931 
All 567 (FB). It is well settled that while 
construing the word in an Act, meaning 
of a word cannot be gathered in an ab- 
etract, Reference may be made to (1948) 
2 All ER 995 at p. 998 where it was ob- 
served :— 

“The first thing one has to do, I 
venture to think, in construing words in 
a section of an Act of Parliament is not 
to take these words in vacuo, so to speak, 
and attribute to them what is sometimes 
called their natural or ordinary meaning. 
Few words in the English language have 
a natural or ordinary meaning in the 
sense that they must be so. read that their 
meaning is entirely independent of their 
context, The method of construing sta- 
tutes that I prefer is not to take parti- 
cular words and attribute to them a sort 
of prima facie. meaning which vou mav 


have to displace or modify. It is to read - 


the statute as a whole and ask oneself 
the question: in this state. in this con- 
text, relating to this subject-matter. what 
is the true meaning of that word ?” 

It is equally settled that English words 
derived colour from those which sur- 
rounds them vide 1967 (2) All ER 576 at 
_ page 578. It may further be noticed that 
in 1956 BLJR 592 on which reliance has 
been placed on behalf of the petitioners, 
Raj Kishor Prasad, J. while delivering 
the main judgment, has dealt with the 
power of the Commissioner under Sec- 
tion 9 of the Act and he has interpreted 
the meaning of the word ‘approval’ oc- 
curring in the said Section in Para- 
graph 21 of the judgment where his 
Lordship has observed that the Commis- 
sioner and in his gbsence the Additional 
Commissioner had, therefore the power to 
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direct (that) settlement of the tolls of the 
ferry would be not for one vear only as 
previously decided but for three years. 
It was open to the. Additional Collector 
to direct the public auction notification 
for the 27th December. 1955 to be post- 
poned in order to enable him to decide 
finally whether the term of the lease 
would be for one year only as previously 
decided or for three years. The Commis- 
sioner Wag the final authority who was to 
approve the term for which the tolls 
would be leased out bv public auction as 
provided in the first paragraph of Sec- 
tlon 9 of the Act. 


8. Therefore, it cannot be urged 
in the present case that the Commis- 
sioner had no power to reduce the term 
of lease from nine years to three vears. 
It also cannot be urged that the District 
Magistrate had simply carried out the 
direction of the Commissioner and the 
District Magistrate had not applied his 
mind before getting the notice of auction 
published under Annexure 8. Therefore. 
all the contentions of the learned Counsel 
under point No. 2 fail. 


Now we turn to. consider submis- 
sions of the learned counsel under point 
No. 3. It may be recalled that the sub- 
mission of the learned counsel under this 
head is with regard to the maintainabi- 
lity of the application. A point was raised 
on behalf of the counsel for the State that 
the application of the petitioners was not 
maintainable in view of the fact that they 
had participated in the auction and, there- 
by they had also obtained lease in their 
favour for a term of three years. There- 
fore, it was not open to them to agitate. 
In other words, there would be estoppel 
by conduct, In the view. which we have 
taken while dealing with the contentions 
of the learned counsel for the petitioners. 
under points Nos. 1 and 2. this question 
becomes academic. Even if it is held 
that there was no estoppel, as the peti- 
tioners had participated in the auction 
without prejudice to their claim as con- 
tended by the learned counsel for the 
petitioners, the case of the petitioners 
has failed on-merit and it does not there- 
fore call for any decision on this point. 


9, In the result, the application ig 
dismissed, and the petitioners are not en- 
titled to any of the reliefs claimed bv 
them. In the circumstances, however 
there will be no order as to costs. 


Petition dismissed, 
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H.-L. AGRAWAL, J. - 

Ram Sagar 

Yogendra Narain Pd,- Singh and others, 
Respondents. 


A. F. A. D. No. 537 of 1972. D/- 16-1 
1975.* 

(A) Contract Act (1872), Ss. 128, 146 
— Suit by creditor against surety and 


principal debtor as co-defendants — No - 


conflict of interest between co-defendants 
— Payment of decretal amount by surety 
— A suit by surety to recover such 
amount against principal debtor — Whe- 
ther such suit is barred by constructive 
res judicata. (Res iudicata. — Constructive 
reg judicata), 

Under Section 128 hie liability of the 
surety is co-extensive with that of the 


principal debtor. The creditor can bring 


a suit against the surety alone or can 
recover the decretal dues bv proceeding 
against the surety alone in the first in- 
stance in execution proceedings. (Para 5) 

Where the creditor files a suit for 
recovery of monev both against the: prin- 
cipal debtor and the surety as co-defen- 
dants and there is no conflict of interest 
between the co-defendants and where 
there is no necessity to decide anv such 
conflict to grant the plaintiff appropriate 
relief then a subsequent suit by the surety 
under Section 140 against the principal 


debtor to recover the amount which he. 


has paid towards satisfaction of the credi- 
tors decree cannot be held barred .by 
constructive res judicata. AIR 1969 SC 
297 Rel, on. (Para 5) 


(B) Civil P. C. (1908), S. 11 — Con- 
structive res judicata — When applies 
between co-defendants — Whether ap- 
plies to ex parte decree also, 

Application of the principle of con- 
structive res judicata does not depend on 
the decree in the previous suit being ex 
parte or contested. A party is as much 
bound by an ex parte decree as by a con- 
tested one. AIR 1959 Pat 31. Rel. on. 

(Para 5) 

In- order to apply this doctrine be- 
tween co-defendants. there must be {1) a 
conflict of interest between the co-defen- 
dants. (2) the necessity to decide that 
conflict in order to give the plaintiff the 
appropriate relief, and (3) a decision of 
that question between the co-defendants. 
AIR 1950 PC 17. Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1969 SC 297 =-(1969) 1 SCR 620 5 


. AIR 1959 Pat 31 = 1958 BLJR 733 5 
AIR 1950 PC 17 = 77 Ind App 27 D 


*(From decision of Satyanand Sinha Addl. 
Sub. J. 4th Court. Muzaffarpur. D/- 
7-9-1972). 
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Singh, Appellant wv; 


{Prs. 1-2] Pat. 239 


Baidyanath Pd. No. II, for Appellant: 
Parmeshwar Pd. Sinha and Binoy Krishna 
Shukla, for Respondents. 


JUDGMENT :— This second appeal 
is by the defendant arising out of a suit 
instituted against: him for recovery of a 
sum of Rs. 1,500/- besides interest. having 
been paid by the plaintifis in an execu- 
tion proceeding, in the following circum- 
stances. The defendant and the plaintiffs’ 
father. Tula Singh are said: to have ex- 
ecuted a handnote on 2-3-1952 for a sum 
of Rs. 1.600/- in favour of. one. Chakra- 
dhar Prasad Singh. According to the 

plaintiffs’ case, the money under the hand- 


-note was borrowed by the defendant and 


their father Tula Singh was merely a 
surety.. The defendant defaulted in pay- 
ing the dues to the said Chakradhar Pd. 
Singh, who filed Money Suit No. 46 of 
1955 in the Court of the Munsif, Hajipur, 
against the defendant and the plaintiffs 
(their father having died in the mean- 
time) jointly and obtained’ an ex parte 
decree -against them. The decree-holder 
levied Execution Case No. 393 of 1957 but 
proceeded against the property of the 


- plaintiffs only. so much so that it was put 


to auction sale and purchased bv the de- 
cree-holder, 


Before, however, the sale was con- 
firmed. the defendant filed a petition on 
6-2-1961 (Ext. 1) admitting . his liability 
for the decretal dues and praying for al- 
lowing” him to pay the same in instal- 
ments, The prayer was allowed on that 
very day and the defendant paid a sum 
Rs: 1,600/- in three instalments, but stop- 
ped payment thereafter. The plaintiffs 
in order to save their land filed a peti- 
tion on 18-2-1964 in the executing Court 
praying that the case either may proceed 
against the defendant for the recovery of 
the balance of the decretal dues in view 
of his admission in the petition dated 6-2- 
1961 (Ext. 1) admitting his liability for 
the entire decretal dues, or they mav be 
allowed to deposit the balance.: The ex- 
ecuting Court directed the plaintiffs to 
deposit the. balance of the decretal amount 
and, accordingly. they paid Rs. 1.500/- in 
three instalments. As already said above, 
the ‘plaintiffs instituted the present suit 
for recovery of the same. 


2, The suit was contested by the 
defendant, inter alia, on the ground that 
plaintiffs’ suit was barred bwy the princi- 
ples of.res judicata‘inasmuch asthe money 
suit in question- was decreed against the 
defendant and plaintiffs both and as such 
the plaintiffs were equally liable to satisfy 
the decretal dues. It was, therefore, not 
open to them to take a -different posi- 
tlon in the executing Court. nor the ex- 
ecuting Court was. entitled to go behind 
the decree. The plaintiffs and the defen- 
dant both,-therefore, having paid the de- 
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cretal dues almost half: and half, 
plaintiffs 
in this suit. . . 

‘3. Both the.Courts below have.de- 
creed the suit on a finding 
Singh was merely a-surety: in the hand- 
note in question ‘and the 
_ alone: liable. to satisfy’ the. dués there- 
. under. They have further held that the 
suit was not barred by the principles of 
constructive res judicata. The Court of 
appeal below has also recorded a finding 
against the. defendant regarding his plea 
that fraud was practised upon him in 
filing the petition (Ext. 1) on his ‘behalf 
, In the execution case, in which an ad- 
‘mission was made by him admitting the 
entire liability for. the decretal dues on 
the statement that Tula Singh was mere- 
ly a surety. Hig further case that he was 


the 


carrying a joint business. with Tula Singh. 


and, therefore, both of them, had executed 
the handnote in question has also -not 
been accepted. ` > EN 


4, Mr. Baidyanath Prasad No. I 
appearing for the appellant in this Court 
Bas seriously contended that the plaintiffs’ 
Sult was barred by the principles of con- 
structive res judicata and the Court be- 
low committed an apparent error of law 


on this question. -. According to the con- 
tention of the learned counsel. the aues- ' 


tion as to whether the plaintiffs being the. 
heirs of Tula Singh were liable: for the 


dues under the handnote in question or ` 


not, or the defendant alone was liable, for. 
the same, was a’ necessary issue which 
should have been raised and decided. In 
the- money suit itself and, therefore, -this 
question was barred by the principles of 
constructive res judicata. Learned coun- 
sel, placed reliance upon certain authori~ 
ties in support of his proposition whi 
- I shall consider hereinafter. 


5.. -In -order to appreciate the con- 
tention advanced before me, it will be 
necéssary.tp examine the scope of the 
liability of surety. Section 128 of the 
<. Contract Act is the relevant provision in 
_ this regard. It provides that the liability 
“of a surety ig co-extensive with that of 
‘the. principal debtor, unless,it is other- 
wise provided by. a contract. ~ It is well 
settled: that in order to attract the prin- 
-ciples of reg judicata as a bar in a subse- 
‘quent suit, the. matter must have been 
directly and substantially in issue in the 
earlier suit. : In other words. a decision 
on the question must be necessary in 
‘order to eithér decree or dismiss the plain- 
tiffs’ suit. -A contention was. however, 
raised that the decree in question being 
ex parte, ‘there was no occasion for the 
plaintiffs to raise this question and, there- 
fore, this question could not be deemed to 
-be heard and decided in the earlier suit. 
This matter has since been settled by a 


were: not entitled to any relief - 


that Tula, 


defendant was . 


y doctrine 


ch 


‘ the main debtor. 


: Bench decision of this Court ‘in ‘the case 
of Habibur. Rahman: v. Vijay’ Charan 
-Abhay Charan Dubey. and -Bros,. “AIR 
1959 Pat 31, where it has been clearly 
laid down that the application of‘ the 
doctrine of res judicata has not to depend 
On the. decree being ex parte or contested. 
A party is as much bound by an ex’ parte 
‘decree ‘as by -a contested.one. The ques- 
tion, however, that still remains to be 


` answered is. as to whether the ‘conditions 


for. the application of the doctrine of res 

judicata between the parties, who were 
co-defendants in the earlier money. suit, 
were existing In order to apply this 
between co-defendants, there| 
must be (1) a conflict of interest between 
the co-defendants, (2) the necessity to 
decide that conflict in order to give the 
plaintiff the appropriate relief. and (3) a 
‘decision. of that question between the co- 
defendants. Reference may be made in 
support of this proposition to a case of 
the Judicial Committee in the case. of 
Chandy Lal Agarwalla v. Khalilur Rah- 
man, AIR 1950 PC 17. j 


It has, therefore, to..be seen as to 
whether in order to dispose of the former - 
Money suit, there was anv necessity to: 
decide the. question as to whether Tula - 
Singh was liable under the handnote or 
not. If that question was not necessary 
to be decided for the determination of .the 
suit, then one of the relevant conditions 
for the application’ of the doctrine of res 
judicata between the co-defendants. did 
‘not exist. However, had the matter been 
- raised and ‘that Court would have pro- 


. ceeded to. decide this question. the matter 


might have perhaps been different, but 
the decree being ex parte, no such ques- 
tion was raised. 


. From the- provision of Section 128 of 
the Contract Act. it is manifest that the 
liability of a surety is co-extensive with 
that of the principal debtor and it was 
operi to the’ plaintiff of that suit to insti- 
tute his suit against the surety alone or 
to recover the decretal dues by proceed- 
ing against the surety in. the first instance 
in the execution proceeding and relieving 
In my opinion, there- 
fore, in the earlier money suit, the matter 
as*to which of the defendants was liable 
for debt’ under the handnote, was neither 
directly nor substantially in dispute. In 
other words, there was neither any con- 
flict of interest between the co-defen- 
dants. their liability being co-extensive 
for the dues under the handnote: nor 
Was any necessity to decide any such 
conflict, even if there was any. to grant 
the plaintiff the appropriate relief. The 
Court was, therefore, not bound to give a 
decision on that question between the co- 
defendants. J am supported in mv view 
by a decision of the Supreme Court in 


Pod 


e ' 


1975, 


ing severi years, 
establish that'a person died at anv parti- 
cular: date. within the. period: of seven 
-years, this -must,be proved as a: fact. by. 
evidence raising that - inference, for ex-. 
- ample,: that’ when last heard of.. he “was 
in bad health. or. exposed to ‘unusual > 
perils, or had failed to apply for ‘dé perio- 
dical payment :upor which. he was’ ' depen- 
dent for support.. The weight cf such ` 
evidence. must be considered in the light 
of the knowledge available at the time 
when the proceedings are brought. Where. 


a party’s case depends on establishing. 


that a given person.. who is prestimed' to - 
be dead, was alive or dead ata particular 
time within the period. 
evidence at all on the subiect, ‘success-or 
failure. will depend on the incidence of 
the burden of proof,” 
In Lewin on Trusts, 
page .257, it has been laid down that. if a 
person is not heard of for seven years.’ 
in that case the law presumes for certain 
purposes that the person was dead at: the 


















-\hé died at any particular moment of*that. - 
period. It further lays, down that the’ 


‘ Ison, asserting a right depending on the 
death. having occurred at that time. 
a well. founded rule of law that a.person -~ 
Seeking: to recover property must estab- 


arty which founds 4 claim upon a pef- 
son having survived a particular period, 
must establish -that ` fact by evidence, Jn 
case, he fails to do so, his case. will f 

In my view, the observations made by 
the learned Division Bench do not help 
the appellant, It was for the appellant 
to have proved about the time of death 
of Mst. Parshinni as that-is material for 
the decision of the present ‘case. The ap- 


pellant failed to prove the time of her. 


death as already stated. Therefore,. the 


conclusions arrived at by the first appél- ` 


late Court are correct and there is no 


scope for interference with them. 

9, For the reasons recorded above. 
this appeal fails and the same is dismis- 
sed. In the circumstances of this case, 
however, I make no order as to costs. `» 
Appeal dismissed. 
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PRITAM SINGH PATTAR, J. 
Jasme] Singh, Appellant v. Smt. Gur- 
mam Kaur, Respondent. 
F. A. F. O. No. 7-M of 1972, D/- 18-9- 
1974,* ‘ 
2nd 


*(From order of Aftaf Singh Bakshi, 
Addl: Dist. J., Ludhiana, DEY 20-10-1971). 
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“J asmel: Singh Vv. Gurnam Kaur ‘attar J.) 


ali it: ds “necessary to 

' — Hindu Marriage Act (1858), S.-13.— Ap- , 
divorce. withdrawn’: with . ` 
liberty -to file fresh -petition — Fresh ap- ` 
‘(Para 5). +. 


and: there is-no . 


1950 Edition, at” 


` Jexpiration ‘of the seven years. but not. that. 


lsh his title by affirmative evidence. A - 


z 


‘prs! tak 
-(A) Civil P. C. (1908), `- 


oP. aH, 225 
i. 235 R. -1 (3) 


plication . for. 


plication not barred, ` 
(B) Hindu ‘Marriage Act: (1955); S..13 


*:— Application by husband ‘for divorce’. ` a 
, compromised — Wife thereafter going and `- 


-living “with usband for:some time — De- 


-crée is ‘satisfied — Fresh application for.. 


. divorce does not lie on same | grounds, . 
1963 Cur LJ 453, Rel, on, ` (Para: 8) 
(C) Hindu Marriage Act (1955), Sec- 
tions 13, 23 (1) (d — Imordinate delay in 
applying for divorce under S. 13 — Ap- 


plication can þe refused, 


Where. there is an unnecessary or im- ` 
proper delay in applying ~ for divorce 
under Section 13, the petition is liable to - 
be dismissed, even though the plea of de- 
- lay is not raised. in thé written statement. 
AIR. 1960 Punj 422 and AIR 1962 Puni 
195, Rel. on; 1973 Punj & Har 134. 
Dist, - -~ (Para 9). 
The Court is not ia be used as a place 
to:which a party to a marriage could. 


_ come’ for redress whenever it suited him 


or her, having meanwhile held the wea- 
. pon of redress over the head of the other 
party to the marriage. The policy of the 


It is” law is not to encourage utilization of a 


decree for restitution of conjugal rights 
for mala fide purposes. AIR 1965 Puni 
54, Rel. on.. . (Para 10) 
' ‘Cases Referred: Chronological ` Paras 
AIR 1973 Puni & Har 134 = 75 Pun LR 

9 


63 
AIR 1965 Punj 54 = ILR (1964) 2 Puni 
803 10 
“1963 Cur LJ 453 8 


AIR 1962 Puni 195 : g’ 
AIR 1960 Puni 422 = 62 Pun LR 127 -9 
_-. B. S, Jawanda, for Appellant; V. K. 
Jhanji, for Respondent, 


JUDGMENT :— This is a first appeal _ 
filed by Jasmail Singh son of. Gurdit 
Singh, resident of village Ramawala 


Nawan, Tehsil Moga, District Ferozepur. ,: 3 
. against the order dated October 20, 1971 = 
Lu- ` 


of the Additional District Judge. 
dhiana. whereby he dismissed his petition 


‘under Section 13 of the Hindu Marriage 


Act för dissolution of hig marriage by.de- ` 
cree of divorce against his wife Shrimati 
Gurnam Kaur, respondent. a 


2. The facts of this case are thai 
the marriage of Jasmail Singh appellant 
took place with Smt. Gurnam Kaur on 
May 15, 1955 according to Hindu rites in 
village Sawaddi, Tehsil Jagraon. District, 
Ludhiana and thereafter they both lived 
as husband and wife at the house of fhe 
appellant in . village Ramawala. Tehsil 
Moga. From the loins of the appellant. 
the respondent gave birth to a girl on or 
about the year 1957 and her name is Har- 
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bans Kaur, 
tween the parties thereafter and it is al- 
leged that the respondent went to village 
Sawaddi and took her daughter Harbans 
Kaur with her and in spite of repeated 
requests she did not return to his house, 
Jasmail Singh appellant: filed an applica- 


[Prs. 2-6] 


riage Act for restitution of conjugal rights 
against her and a decree for restitution’ 
of conjugal rights was passed in his fav- 
our against Gurnam Kaur on October 1. 
1959. She did not comply with this de- 
cree for a period of more than two years 
after the passing of that decree and Jas- 
mail Singh filed an application under 
Section 13 of the Hindu Marriage Act for 
a decree of divorce against her on Octo- 
ber 10, 1961, but this petition was with- 
drawn on May 11, 1962 on the assurance 
given by the respondent and her father 
that she would reside with him. at his 
house as his wife. However, thereafter 
she did not go to the house of the appel- 
lant and he then filed the present peti- 
tion on January 14, 1970 under Section 13 
of the Hindu Marriage Act for a decree 
of divorce, 


3. Gurnam Kaur respondent con-. 


tested this application. She admitted the 


passing of the decree for restitution of . 


conjugal rights against her and also the 
withdrawal of the previous petition for a 
decree of divorce. However, she pleaded 
that she was dlwavs ready and willing to 
Zo to the house of the petitioner and to 
live with him as his wife but he always 
avoided her company and had been haras- 
sing her, that after the passing of the de- 
cree she went to his house and resided 
with him and that the decree was satis- 
fied and this application may. therefore. 
be dismissed. 

4. On these pleadings of the par- 
ties, the following issues were framed by 
the lower Court :— 

(1)-Has the respondent failed to 
comply with the decree of restitution of 
conjugal rights passed against the respon- 
dent and in favour of the petitioner ? 

_ (2) Relief, 


The learned Additional District Judge . 


- held that after the passing of the decree 
for restitution of conjugal rights, the res- 
pondent went to the house of the appel- 
lant and resided for some time with him 
as his wife’and thus the decree was com- 
’ plied with and the present petition was 
not maintainable. It was also held that 
this petition was barred under Order 23. 
Rule 1, Civil Procedure Code and that 
the present petition was made after un- 
necessary and improper delay and ac- 
cording to Section 23 (1) (d) of the Hindu 
Marriage Act. he is not entitled to any 
relief, As a result, the petition filed bv 
Jasmali Singh was dismissed with costs. 


Jasme] Singh v. Gurnam Kaur (Pattar J.) 
Some differences arose ` -be-’ ; 


A.I R. 


Feeling aggrieved. Jasmail Singh filed the 
present appeal in this Court, 
5. The first contention of Mr. B. S. 


‘Jowanda, the learned counsel for the ap- 


pellant is that the decision of the lower 


Court that this application is barred 
f J ~ under Order 23, Rule T, sub-rule (3) of 
tion under- Section 9 of the Hindu Mar-.- 


the Code of Civil Procedure is factually 
wrong and incorrect and it should be set 
aside, -It is admitted that the appellant 
had previously made an application under 
Section 13 of the Hindu Marriage Act for 
a decree of divorce on October 10. 1961 


-against the respondent and this petition 


was withdrawn on May 11, 1962 on the 
assurance given by the respondent and 
her father that she would live with him 
at his house as his wife. This fact was 
not denied in the written statement, The 
respondent did not plead that the previ- 
ous petition was withdrawn without ob- 
taining the permission of the Court to file 
the fresh petition on the same cause of 
action. The appellant made an applica- 


tion in this Court under O. 41. R. 27, 
‘Civil Procedure Code, to permit him to 


produce additional evidence to prove that 
the previous petition was withdrawn 
with permission to bring a fresh petition 
on the same cause of action and along 
with this he has attached the copy of the 
order of the Sub-Judge. Moga dated May 
11, 1962 permitting him to file a fresh 
petition. Simce there was -neither any 
pleading nor any issue on this point, 
therefore, the appellant could not lead 
any evidence on this point It appears 
that the learned Additional: District Judge 
suo motu took. up this obiection, The 
decision on this point is not necessary, because 
it was frankly conceded by Mr. Jhanji, the 
learned counsel for the respondent that the 
previous petition was withdrawn, by the ap- 
pellant and he was granted permission to file 
a fresh petition on the same cause of action. 


-Therefore, the decision of the Additional Dis- 


trict Judge that this petition is barred under 
Otder 23, Rule 1, sub-rule (3), Civil P. C. 
is incorrect ‘and is set- aside. 

6. The next contention of the counsel 
for the appellant is that the finding of the 
lower Court that after the passing of the decree 
for restitution of conjugal rights, the respon- 
dent lived at the house of the appellant and 
the decree for restitution of conjugal rights 
was satisfied, is incorrect and is not based on 
any evidence. The decree of restitution of 
conjugal rights was passed on October 1, 1959. 
The first application for decree of divorce 
under Section 13 of the Act was made by the 
appellant on October 10, 1961, but a com- 
promise was arrived at between the parties, 
according to which the respondent agreed to 
live at his house as his wife and he with- 
drew that application on May 11, 1962. The 
present petition under Section 13 of the Act 
was filed on January 14, 1970. In para No. 
6 of the written statement, the respondent 
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pleaded that ‘after the decision of the applica- 
tion under Section 9 of the Hindu Marriage- 
Act, the appellant had made an application , 
under- Section 13 of that Act, but the same 
was withdrawn when she had gone to his. 


house ‘to live with him as his wife and thus ,. 
the decree for restitution of conjugal rights . nd 
-to the house of the appellant. Similar are the 
‘statements of Arjan Singh P. W. 1 and 


was satisfied. - To prove .this allegation, the 


respondent- did - not produce any oral and ` 


documentiry evidence excepting her own state- 
ment as R. W. 1. She testified that she went 
to live with the appellant four years after 
the passing of the decree for restitution of con- 
jugal rights and that after the compromise 
was arrived at in the Court she went to the 
appellant's house from Moga along with her 
brother Kartara besides Major Singh Sar- 
panch. She resided at the house of the ap- 
pellant for about one month as his wife and 
thereafter he gave. her slaps and fist blows 
and turned her out of his house and since 
then she was ‘residing at the house of her 
parents along with her daughter Harbans 
Kaur. As against this, in paras Nos. 5, 6 
and 7 of the petition, the appellant alleged 
that during the pendency of the first applica- 
. tion made by him. under Section 13 of the 
Act, a compromise was arrived at between 
the parties and on the assurance given by 
the respondent and her father that she would 
reside at his house as his wife he withdrew 
that application, but thereafter she never went 
to his house.to reside. Similar isthe state- 
ment of Jasmail Singh’ appellant as P. W. 4. 
He denied the suggestion put to him in cross- 
examination that the respondént had gone to 
live with him at his house at the intervention. 


of the Panchayat. He, however, stated that - 


after the withdrawal of the petition under 
Section 13 of the Act, he took panchayats to 
the house of the parents of the’ respondent, 
but she refused to come back to his house. 
If in pursuance of the admitted compromise 
arrived at the parties, the respondent’ 
did not go to the house of the appellant to 


live as his wife, he should have given her’ 


a notice for contravening the terms of the 
oral compromise, but this was not done by 
him for reasons best known to lim. Further, 
after May 11, 1962 he remained silent for 
7 years and 8 months and did not file any 
petition for a decree of divorce, which he 
could do at any time after May 11, 1962. All 


these facts lend support to the allegations of © 


the respondent that after the withdrawal of 
the gts application she went to the house 
of the appellant to live as his wife and resid- 
ed there for one month and thereafter he 
turned her out of his house after giving: beat- 
ing to her. i 


7. To support his allegations that he 
went to the house of the parents of the res- 
pondent along with Panchayats, the appellant 
examined witnesses. Gurdit Singh 
P. W. 3, who is the father of the appellant 
stated that he along with his son Jasmail 
Singh, Arjan Singh, Bachittar Singh and 
Mangal Singh went to the house of the par- 
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go to the house of the appellant and they 
told them that they had not yet made up their 
mind and they would let them.know in due 
course. All of them again went to their house 
after about a month, when the respondent 
declined to’ go to his house and never came 


Bachittar Singh P. W. 2. As against this, the 
respondent as R. W. 1 denied that the appel- 
lant came to her parents’ house along with 
a Panchayat. 


8. In Major Singh v. Sukhdev Kaur, 
1963 Cur LJ 453, it was held that if the decree 
for restitution of conjugal rights was compli- 
ed with within two years of the passing otf 
the decree, then a decree for dissolution of 
marriage under Section 13 (1) (ix) of the 
Hindu Marriage Act cannot be passed. In 
the instant case, it is not established that 
within two years of the passing of the decree 
for restitution of conjugal rights on October 
1, 1959, the respondent had gone to the house 
of the appellant to live as his wife. It is 
however, established that in pursuance of the 


. compromise arrived at between the parties in 


the previous application made under Section 12 
of the Act, the respondent agreed to live at 
the house of the appellant as his wife and 


‘ thereafter she did go to his house and lived 


with him for about one month and thereafter 
she was turned out of his house by him. 
This was sufficient compliance with the decree 
for restitution of conjugal rights. Thus, the 
decree for restitution of conjugal rights was 
satisfied and no relief can be granted to the 
appellant in the present application. 


9. The learned. counsel for the appel- 
lant then contended that it was not pleaded 
in the written statement that this application 
had been made after inordinate delay- and, 
therefore, the decision of the lower Court on 
this point cannot be sustained and may be 
set aside. He further contended that the 
relief in this case cannot be denied to the 
appellant on the mere ground of delay and 
the decision of the lower Court on this point 
is incorrect and it may be set aside. In sup- 
port of his latter contention; reliance was 
placed on Smt. Surinder Kaur v. Gurdeep 
Singh, AIR 1973 Punj and Har, 134 where- 
in it was held that where the delay in filing 
petition under Section 9 of the Hindu Marriage 
Act is caused because of efforts made to 
secure the society of the other spouse; relief 
cannot be refused on ground of delay. The. 
facts of this case were that the parties were 
married on February 10, 1961 at Ludhiana 
and thereafter they lived together as husband 
and wife at Chandigarh, where the husband 
was employed. The wife was employed as 
teacheress in the Khalsa Model . School, 
Chandigarh and she worked there as J. B. T. 
teacher from May 2, 1963 to May 22, 1963. 
The wife left Chandigarh on December 3], 
1963 alleging that she would be going to 
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Ludhiana to see her mother. Thereafter she’ 
did not return to his house. She joined as 
teacheress in Kalgidhar Khalsa Higher Se- 
condary School, Ludhiana where she was- pre- 
viously employed as a teacheress. The hus- 
band filed an application for restitution of 
conjugal rights on November 11, 1964, but 
this petition was dismissed in the year 1965 
because. of a compromise arrived at between. 
the parties and the assurance held out by her 
relatives that she would be returning to her 
‘house. In the years 1966, 1967 and 1968 he 
made efforts through her relations to secure 
her society, but did not succeed. Thereafter, 
he filed the petition under Section 9 of the 
Act. The facts of this case are clearly dis- 
tinguishable and this case has no application 
to the present case. As mentioned above, in 
the instant case decree for restitution of con- 
jugal rights was passed on October 1, 1959 
and the petition under Section 13 of the Act 
was filed on June 10, 1961, but it was with- 
drawn on account of the compromise be- 
tween the parties on May 11, 1962. The pre- 
sent application was filed on January 14, 1970, 
i.e. 7 years and 8 months after the with- 
drawal of the first application and there. was 
clearly unnecessary and inordinate delay in 
filing the petition and the case is covered by 
Section 23 of the Act. Section 23 (1) Cl (® 
of the Hindu Marriage Act reads as follows’: 

“23. (1) In any proceeding under this 
Act, whether defended or not, if the court 
is satisfied that— . 5 


(c) ... 
(d) there has not been any unnecessary or 
improper delay in instituting the pro- 
ceeding, 
(e) PTTTTTITTTT TTT ae 
then, and in such a case, but not other- 
wise, the Court shall decree such relief ac- 
cordingly.” ? l 
This Section: 23 lays down the circumstances 
in which alone the Court can decree: the relief 
claimed. The Court is required to take into 
consideration all the circumstances mentioned 
in Section 23 of the Act, such as, unnecessary 
or improper delay in presenting the petition 
etc. even though these grounds are not men- 
tioned in the written statement. If there is 
unnecessary or improper. delay in filing the 
petition under the Act, then it is liable to be 
dismissed on this ground; vide Gutcharan 
Singh y. Smt. Waryam Kaur, AIR 1960 Pun 
422 and Teja Singh v. Sarjit Kaur,.AIR 1 
Punj 195. l 
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Union of India v. Hardarshan Sahi 


There will be order as to 


A. L R. 


pendency of these proceedings. `The girl has 
now become of marriageable age. After the 
withdrawal on May 11, 1962 of his previous 


application under Section 13 of the Act, he. 
kept silent for 7 years and 8 months. It is, . 


well settled law that the Court. is not to be 
used as a place to which a party to a marriage 
could come for redress whenever it suited him 


: or her, having meanwhile held the weapon of 


redress over the head of the other party to the 
marriage: The policy of the law is. not to 
encourage utilization of a decree for restitu- 
tion of ar tights for mala fide purpose; 
vide M. P. Shreevastava v. Mrs. Veena, -AIR 


1965 Punj 54. -In this case, the delay of 


-7 years and 8 months after May 11, 1962 is 


highly improper and inordinate and, therefore, 
the appellant is not entitled to any relief. The 
decision of the lower Court rejecting his peti- 
tion on the ground of delay is correct and is 
affirmed, ; 

No other point was urged. There is no 
force in this appeal and the same is dismissed. 
costs. ; 

Appeal dismissed. 
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Union of India and another, Appellants v. 
Mrs. Hardarshan Sahi,, Respondent. À 

Letters Patent Appeal No. 771 of 1973, 
D/. 4-9-1974.* : 

(A) Constitution of India, Art. 226 — 
Natural Justice — Resumption by Govern- 
ment of portion of land forming the subject- 
matter of grant — Grantee’s right of being 
heard. (Nafural Justice). 

Out of the, land comprised in the site of 
the bungalow belonging to the Government 


(and held by the petitioner on old grant terms 


under the Governor General’s Oyder), a por- 


‘tion thereof was resumed by the Government. 


If the entire plot was to be resumed, there 
would be no cause to be shown by the grantee 
against the resumption in view of the absolute 
right of the grantor to resume the land. Things 
are, however, substantially different in a case 
where a portion of the land is being resumed 
which might affect the amenities available to 
the grantee thereby affecting his civil rights. 
In such a situation, the principles of natural 
sian baea pay oo the ap- 
p on of those p es expressly ex- 
ciuded by the relevant law or grant) and re- 
quire the Government to hear the objections 


A: 
Į 


10 It mav bhe noted that from the and/or the alternative suggestions of peti- 


A 
` 
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the question of determination of the quantum 
of compensation. (AIR 1967 SC 1269, Rel. 
on). (Para 2) 
Cases Referred : Chronological. Paras 
(1972) Civil Writ No. 1440 of 1971, D/- 19-12- 
- 1972 (Punj & Har) l 2 
AIR 1967 SC 1269 = (1967) 2 SCR 625 1 
AIR 1964 Andh Pra 450 s o" 1 


U 


Kuldip Singh, Bar-at-law, for. Appel- 
lants; D. S. Nehra with Arun Nehra, for Res- 
pondent. 


"R. S. NARULA, C. J.:— Bungalow on 
plot No. 63, the Mall, Jullundur Cantt. along 
with the rights in the grant of the plot, was 
purchased by one Hukam Chand in a Court 
auction on 14-2-1953. The respondent pur- 
chased the same from Hukam Chand for 
Rs. 15,000/- by sale-deed, dated September 6, 
1960 (Annexure ‘C’ to the writ petition). An- 
other Rs. 15,000/- are alleged to have been 
spent by her on installing a tube-well in a 
part of that property. With the permission of 
the Cantonment Board, dated May 7, 1966, 


the respondent made some construction and - 


alterations in the building which were com- 
pleted in 1968, at an alleged cost of Rupees 
1.50,000/-. Notice, dated January 20, 1972 
(Annexure ‘A’ to the petition), was issued by 
the Government of India in the Ministry of 
Defence to the respondent wherein it was 
stated that out of the land measuring 3.07 acres 
comprised in the site of bungalow No. 63 be- 
longing to. the President of India (and held 
by the respondent on ‘old grant’ terms under 
the Governor General’s Order No. 179, dated 
September 12, 1836), a‘portion thereof measur- 
ing 1.499. acres had been decided to be re- 
sumed by the Government (which area had 
been shown in the plan Annexure ‘RB’ attached 
to the notice Annexure ‘A’); and the respond- 
ent should quit and deliver pOSsession of the 
said piece of land with structures standing 
thereon to the Military Estates Officer, Jullun- 


dur Cantonment, on the expiry of one month. 
from the date of service of the notice where- 


after the respondent’s occupation and any 
lights, easements and interest of hers would 
cease from that date. It was further stated in 
the notice that the Government was ared 
to pay to the respondent, and off to pay 
her a sum of Rs. 1,966/- only as the value of 
the authorised. erections standing on the plot 
of the land which was sought to be’ resumed. 
- A cheque for that amount was stated to have 
been attached with the notice. The said 
notice was sought to be quashed by a writ in 
the nature of Certiorari in Civil Writ 566 of 
1972, dated February 16, 1972, filled by the 
respondent. The Centrali Government was 
sought to be prohibited from taking any part 
of the land of the respondent out of the plot 
in dispute. The writ petition was resisted by 
the Union of India as well as by the Military 
Estates Officer, Jullundur Cantonment, but was 
allowed by the order of Dhillon, J., dated 
October 23, 1973, on the solitary: ground that 
the order for resuming part .of the land grant- 
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ed to the respondent could not have been 
lawfully passed without affording the respond- 
ent an -opportunity- to show cause why the 
particular part of the land should not be re- 
sumed. e learned Judge observed that it 
was the admitted case of both sides that the 
entire land’ under bungalow No. 63 was not 
being resumed, but the respondent was sought 


-to be deprived of only a portion thereof, and 


that though there is no doubt that it is open 
to the Government to resume the. whole of 


_the land forming the subject-matter of the 


grant by giving one month’s notice and by 
paying the value of the buildings erected 
thereupon, position would be different if a 
portion, of the land is being resumed which 
might affect the amenities available to the 
grantee thereby affecting her civil rights. Such 
a thing, it was held, cannot be done without 
affording an opportunity of being heard to 
the grantee. The reason for so holding ascrib- 
ed by the learned Judge is that if the grantee 
is given notice, it would be open to her to 
convince the competent authorities that if they 
need an area of only 1.499 acres of land, 
their purpose may be equally served by taking 


some portion of the premises of the bungalow 


‘ other than the one proposed to be taken so 


that the respondent can also continue to enjoy 
the amenities attached to the house, and the 
Government can also have the quantum of 
land required by it It was in this ‘situation 
that the civil rights of the respondent were 
held to have been adversely affected by the 
impugned order without affording her an op- 
portunity of being heard in violation of the 
law laid down by their Lordships of the 
Supreme Court in the State of Orissa v. Dr. 
(Miss) Binapani Dei, AIR 1967 SC 1269. The 
ratio of the decision of the Division Bench of 
the Andhra Pradesh High Court in the State 


of Andhra v. Abhishekam, AIR 1964 Andh 


Pra 450, was held by the Judge in Chambers 
to have been varied to the above extent by 
the authoritative pronouncement of their Lord- 
ships of the Supreme Court in Dr. (Miss) 
Binapani -Dei’s case (supra). The only other 
point on which relief has been granted to. 
the respondent by the learned Single Judge is 
that the petitioner is entitled to be heard even- 
so far as the question of payment of the value 
of the building constructed by her on the re- 
sumed portion is concerned. ` 


2. - In this appeal against the above said 
judgment, order and direction of the learned 
Single Judge, it has been vehemently argued 
by Mr. Kuldip Singh, Bar-at-Law, the learned 
counsel for the Union of India, that the very 
terms of the grant clearly show. that the grant 
is resumable at any time by the Government 
without assigning any reason, and that, there- 
fore, there is no right in the grantee to claim 
or insist upon any right of her being heard 
before the power to resume the grant is exer- 
cised by the Central Government. The learn- 
ed counsel called in aid the same judgment of 
the Division Bench of the Andhra Pradesh 
High Court in Gathala Abhishekam’s case 
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(supra), and the judgment, of a learned Single 
Judge of this Court (C. G. Suri, J. as he then 
was) in Civi Writ No. 1440 of 1971 — B. S. 
Bal v. President of India, decided on 19-12- 
1972 (Punj and Har). I am, however, of the 
view that Dhillon, J. was correct in ‘holding 
that the effect of the judgment of the Andhra 
Pradesh High Court has been substantially 
watered down by the authoritative pronounce- 
ment of their Lordships of the Supreme Court 
in Dr. (Miss) Bimapani Dei’s case insofar as 
it goes. I am also in full agreement with the 
observations of the learned Judge in ty dif 












substantially different in a case where the Gov- 
emment wants to resume a portion of the 
land forming the subject-matter of the grant. 
Tt does not need any argument to demonstrate 
that ing an exactly identical area of 
d out of a plot on which a bimgalow has 
been built at one place or at any other place 


destroy the remaining grant also, and in an- 


Of course the decision of 
the Government after hearing the respondent 
is not subject fo any argument, appeal or 
At the same time it must be re- 


it would so far as possible accommodate its 


of natural justice are not any rigid rules, but 
form an essential feature and part of the rale 
law to which our Constitution has commit- 


A.I. R. 


ted us. The argument of Mr. Kuldip Singh 
to the effect that in the absence of a specific 
provision in the grant requiring an opportunity 
of hearing being given to the grantee before 
any part of her grant is resumed, no ques- 
tion of satisfying principles: of natural jus- 
tice can arise, is wholly without merit. Prin- 
ciples of natural justice will always step in 
where civil rights of a person are involved 
or where some quasi-judicial and judicial func- 
tion has to be exercised unless the application 
of any of those principles is expressly exclud- 
ed by the relevant law or grant. There is 
no such exclusion of the principles of natural 
justice in this case. Those principles must, 
therefore, apply both to the question of re- 
sumption of a part of the grant, and also to, 
the question of determination of the quantum 
of compensation to which the respondent is 
entitled. Her being heard in connection with 
the determination of the quantum cannot de- 
prive her of her right to follow up the matter 
in the stipulated arbitration proceedings or 
any other appropriate proceedings in case she 
is not satisfied with the fixation of the amount 
even after she has been heard. 

3. 
by Mr. Kuldip Singh is that in view of the 
following stipulation in the admission deed 
Annexure R-VIH, the respondent is estopped 


from claiming any right to be heard before - 


the resumption of a part of the grant :— 


“I, Shrimati Hardarshan Sahi, wife of | 


Colonel G. 
Headquarters 

holder of bungalow No. 63 (Survey No. 382) 
Jullundur Cantonment, do hereby declare and 
admit that the site appurtenant to the above 


S. Sahi, Deputy Chief Engineer, 


property and forming its compound as shown ` 
in the plan attached hereto belongs to Gov- — 


ernment and is held by me subject to the con- 


ditions, limitations and disabilities laid down ` 
G. O. No. 179, dated the 12th ` 


in the G. 
September, 1836. I also further declare that 


all the trees standing thereon/grown thereon | 
belong to Government of India, Ministry of © 


Defence.” 

The above-quoted admission of the respond- 
ent merely amounts to her stepping into the 
shoes of the original grantee of the property, 
and does not, in my opinion, add to her 
liabilities in any manner. Nothing contained 
in the admission deed reproduced above is 
capable of being interpreted to mean that she 
agreed to deprive herself of the right con- 
ferred on her by the principles of natural jus- 
tice to be heard in the matter of the Gov- 
ermment’s decision to deprive her of one or 
the other part of the grant. 

4. No other argument was advanced 
in this case by the learned counsel for the 
Union of India. This appeal must, therefore, 
fail, and is accordingly dismissed with costs. 

PREM CHAND JAIN, J. :— I agree. 

Appeal dismissed. 


The only other argument advanced 
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Shmt. Sarupi and others, Appellants: v. 
Har Gian and others, Respondents. 

Ex. First Appeal No. 219 of 1974, DJ- 
20-8-1974.* , 

(A) Specific Rellkef. Act (1877),-S. 28 (1) 
_ ~~ Decree for specifie performance of contract 
for sale — Power of court to fix and extend 
time for deposit of purchase money — Buyer 
not depositing money within time — Effect — 
(Civil P. C. (1908), Ss. 2 (2), 148). 

Usually when courts pass a decree for 
specific performance, they fix a time during 
which the plaintiff is to pay the consideration 
and thereby get a proper sale in his favour. 


But this is done more for purposes of con- - 


venience rather than in compliance with any 
provisions of the Civil P. C. The decree for 
' specific performance of the contract for sale 
is not a final decree of the character that 
completely debars the Court from fixing or 
extending the time for deposit of the purchase 
money. Thus where the appellate court dis- 
missed the appeal against the decree but failed 
to make any direction regarding the redeposit 
of the purchase money which the respondent- 
vendee had deposited in trial court accord- 
ing to its direction but was allowed to be 
withdrawn during pendency of the appeal by 
the appellate court, it was held that the 
pellate court had’ discretionary power to “fx 
the time and to extend the same. The fact 
that the court fixed the time and extended 
the same did not amount to modification of 
the decree and no notice was required to be 
given to the appellant-vendor before passing 
the order. When a decree is silent as to what 
is to happen if the purchase money is not 
paid within the time fixed, the decree will not 
lapse automatically on the plaintiff’s failure to 
pay within the prescribed tinie. The default 
will, however, entitle the vendor to apply for 
rescission of the contract under Section 28 (1). 
But so long as the vendor does not apply for 
such relief the decree subsists and the decree- 
e. can — execute 1 anin in the period 
of limitation by depositing purchase mo 
within the time allowed or extended. If, aed 
ever, the decree directs that in the event of 
default of deposit within the time fixed the 
suit shall stand dismissed, the court would 
be incom t to extend the time. In such a 
case it be deemed that the court has also, 
in substance, passed an order of rescission 
of contract as contemplated by the conchid- 
ing portion of Section 28 (1). AIR 1959 
Orissa 74, Rel. on; AIR 1962 Cal 485, Ref. 
to. (Paras 4, 5, 6) 
(B) Civil P. C. (1908), S. 151 — Inherent 
power — Money deposited mistake in 
court near the proper court accepted — 
Depositor not penalised. i 


“(From order of Miss Kiran Anand, Sub. 
J., 2nd Class, Gurgaon, DJ- 5-3-1974). 
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Sarupi v. Har Gian (Verma J.) 


[Prs. 1-2] P. & H. 231 


Where the party should have deposited 
the money in Court A, by bona fide mistake 
deposited it in Court B situate in the same 
compound, and Court B failed to see its re- 
cords and to direct the party to deposit it m 
Court A and accepted the deposit, it was 
held that the party should not be penalised. 
AIR 1971 Punj 42, Followed. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1971 Ponj 42 = 1970 Cur LJ 108 7 
AIR 1962 Cal 485 = 66 Cal WN 645 


6 
-AIR 1959 Orissa 74 = ILR (1959) Cut 142 5 


AIR 1958 All 488 = ILR (1957) 2 All 453 4 


- G. R. Majithia, for Ap ; M M. 
Punchhi and Suresh Amba, for Respondents. 


JUDGMENT :— The brief facts giving 
tise to this appeal in an execution case are 
ag ; 


2. Har Gian and Ram Hans (herein- 
after called the respondents) obtained a decree 
for specific performance of contract of sale 
from the Court then presided by Shri Dev 
Raj Khanna, Subordinate Judge First Class, 
Gurgaon, respecting land situate within the 
limits of village-Mewla Maharajpur, against 
Smt. Sarupi, her husband-Bhim Singh (mow 
deceased; Mam Chand and Mam Chandi are 
his son and daughter, respectively) hereinafter 
called the appellants, who were vendors, on 
March 15, 1961. Ram Devi, who is the 
mother of Smt. Sarupi, had been impleaded 
pro forma defendant, being lessee of some of 
the aforesaid land. It was directed by the 
said decree that the respondents would pay 
Rs. 32,500/- (hereinafter called the amount) 
to the appellants within one month. So, they 
(the respondents) deposited the amount for 
payment to the appellants in the trial Court 
on April 11, 1961. The appellants and also 
Smt. Ram Devi preferred appeal to this 
Court. On July 19, 1961, it was directed by 
this Court that the appellants would not be 
dispossessed from the land and the respond- 
ents could withdraw the amount deposited by 
them, and they would be required to re- 
deposit the same in accordance with the final 
decision in the. appeal.. So, they withdrew 
the amount from the trial Court. Bhim Singh 
died pending the appeal and his son, Mam 
Chand and daughter, Smt. Mam Chandi had 
been impleaded as his legal representatives. 
‘The said appeal was dismissed on July 14, 
1972. No time or date for re-deposit of 
the amount was, however, mentioned in the 
judgment and decree recorded by this Court 
on July 14, 1972. Therefore, the respond- 
ents made an application for fixation of the 
time for re-deposit of the amount and this 
Court by its order dated August 7, 1972, 
allowed one month’s time for re-deposit of 
the amount. The respondents again moved 
application for extension of the time for re- 
deposit of the amount, alleging that certified 
copy of the order dated August 7, 1972, had 
not been supplied to them despite their mak- 
ing application for the same and the trial 
Court did not accept the re-deposit of the 
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amount without the copy of the said order. 
On that application, this Court by its order 
dated 24, 1972, extended time for 
deposit of the amount for one month. Both 
these orders dated August 7, 1972 and Octo- 
ber 24, 1972, had been passed without any 
notice - to the appellants. The respondents 
deposited the amount on November 24, 1972, 
i e., within the time allowed by the order 
dated October. 24, 1972, in the Court presided 
‘by Shri Tarlochan Singh, Subordinate Judge 
First Class, Gurgaon. He was, however, not 
successor of Shri Dev Raj Khanna, who had 
passed the decree for specific performance, and 
Miss Kiran Anand was his (Shri Dev Raj 
Khanna’s) successor. Both these Courts, i. ê., 

resided by Shri Tarlochan Singh and Miss 


iran, Anand, are located in one and the same’ 


compound at Gurgaon. When the respond- 
ents took out execution of the decree, the ap- 
pellants raised objections under Section 47, 
Civil Procedure Code, that it (the decree) was 
inexecutable because neither the amount had 
been deposited within time allowed by the 
decree, nor it was deposited in the proper 
Court. The said objections were resisted by 
the respondents and the Executing Court fram- 
ed this issue :— 7 

. “Whether the decree-holder deposited the 
requisite amount in accordance with the 
orders of the Court and in proper Court? If 
not, what is its effect?” . 
Finding that issue in favour of the respond- 
ents, the Executing Court dismissed the afore- 


said objections. „ Dissatisfied with the -said. 


result, the appellants have come to this Court 
in appeal. 


3. Broadly the facts narrated above 
are admitted by the parties. ‘The contentions 
-Taised by Sh.-G. R. Majithia, learned counsel 
for the appellants, are twofold and may be 
formulated as under: 


(1) What the effect of dismissal of the ap- 
i peal by this Court on July 14, 1972, 


was that the decree of the trial Court. 
was restored and the respondents were, . 


therefore, required to re-deposit the 
amount within one month as had been 
allowed by the trial Court. That means 
that they were bound to deposit the 
amount on or before August 14, 1972. 
It was urged that ‘since orders of this 
Court dated August 7, 1972 and Octo- 
ber 24, 1972, had been passed at the 
back of the appellants and without 
notice to them, the same were ineffec- 
tive. So, Shri Majithia maintained that 


since the re-deposit of the amount had ` 


not been made within the period allow- 
ed by the decree, it (the decree) had 
lapsed and could not be executed. 


That the amount having not been re- 
deposited in the Court which passed 
the decree, it (the re-deposit of . the 
amount) could not be considered. as 
valid deposit. 


(2) 


Sarupi v. Har Gian (Verma J.) 


A. LR. 


4. As observed in Someshwar Dayal 
y. Widow of Lalman Shah, AIR 1958 All 
488, the Code of Civil Procedure does not 
prescribe any particular form for the draw- 
ing up of a decree for specific performance 
as it does in the case of some other decrees, 
nor does the Code indicate the contents of 
such a decree as it does in the case of a 
decree in a pre-emption suit as provided by. 


Order XX, Rule 14 of. the Code. All that a - 


decree for specific performance can properly 
contain isan adjudication to the effect that 
the plaintiff- was entitled to the enforcement 
of the contract which the defendant had en- 
tered into with him for the sale of a certain 
property for a cértain specified sum. The 
power of the Court to fix a period for the 
deposit of the sale consideration was not pro-. 
vided for specifically in the Code of Civil Pro- 
cedure. Sub-section (1) of S. 28 of the Speci- 
fic Relief Act, the relevant provisions. of 
which read as under, 


“Where in any suit a decree for specific: 
performance of a contract for the sale......... 
of immovable property has been made and’ 
the purchaser......... does not, within the period: 
allowed by the. decree or-such further period 
as the Court may allow, pay the hase- 
money or other sum which the urt has 
ordered him to pay, the vendor......... may ap- 
ply in the same suit in which the decree is 
made, to have the contract rescinded and on. 
such application the Court may, by order, . 
rescind the contract either so far as regards 
the party’in default or altogether, as the jus- : 
tice of the case may require.” | 
rather indicates a contrary intention. The: 
said provision indicates.that in the event of | 
a party to the decree being in default, another 
party could move.the Court which granted : 
the decree for specific performance, for re-, 





When 


sion of time on October 24, 1972, enlarging 
November 24, 
1972, under the provisions of Section 28 (1) 
of the Specific Relief Act. The matter as to 
grant of time to deposit the purchase money 


—_ 
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is purely discretionary. Fixation of time. for 
payment of purchase money is not a part of 
the controversy between the parties in sut 
for specific performance and it (fixation of 
time) does. not determine any right of the 
parties. As such, it does not partake the 
nature of a decree. Therefore, the circum- 
stance that this Court allowed on August 7, 
1972, one month’s time to re-deposit the 
damount or that it extended on October 24, 
1972 the said time by another. month, does 
not constitute modification of the decree or 
decision of any fi between the parties. 
Therefore, both these orders did not require 
the issuance of any notice to the appellants 
before. passing the same. As such, the same 
cannot be challenged on the ground that 
the same-had been passed at the back of the 
appellants. Even assuming for the sake of 
argument — though not conceding — that the 
said orders, allowing time and extension of 
time, are assailable on the ground that no 
notice had been sent to the appellants before 
passing the same, the said orders are still valid 
and cannot be said to have been passed: with- 
out jurisdiction. As such, the same are 
immune from any attack in the execution pro- 
ceedings without being questioned in this 
Court on review or the like. 

5, When a decree for specific perfor- 
mance does not state what is to happen if 
the purchase. money is not paid by the success- 
ful plaintif within the time fixed, the decree 
will not lapse automatically òn his (plain- 
tiff’s) default to make payment within the 
prescribed time. The default on his part to 
make the deposit within the time allowed by 


the decree would entitle the vendor to apply © 


to the Court for rescission of the contract. 
But so long as he (the vendor) does not make 
application for the said relief, the decree for 
specific performance subsists and the decree- 
holder can still execute it within the period 
of limitation by depositing the purchase money 
within the time allowed or extended by the 
Court. Similar view was taken in Rajan Patro 
v. Akur Sahu, AIR 1959 Orissa 74. . 


6. . The case may be different when the 
Court records a direction in the decree for 
specific performance that in the event of de- 
_|fault of deposit of the purchase money within 
the prescribed time, the suit shall stand dis- 
missed. In such a case, it would be deemed 
that the Court has also, in substance, passed 
the order of rescission of contract as contem- 
plated by the concluding portion of sub-sec- 
tion (1) of S. 28 of the Specific Relief Act. 
.|It is in the case of such a decree that the 
Court may not, when the purchase money 
has not been deposited by the successful plain- 
tiff within the prescribed time, be competent 
to extend the time for its deposit. The deci- 
sion of the Calcutta High Court in Bhuta- 
nath Das v. Sahadeb Chandra Panja, AIR 
1962 Cal 485, relied upon by the learned 
counsel for the appellants for contending that 
the decree had lapsed because the respondents 
had failed to deposit the amount within one 
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month from July 14, 1972 when the appeal 
was dismissed, relates to the decree which 
specified the penal consequence in case of the 
decree-holder’s default to make the deposit ` 
within the- prescribed time. In the case in 
hand, neither the decree of the trial Court 
nor the decree of this Court dated July 14, 
1972, contained any» direction that the suit 
would stand dismissed if the respondents failed 
to deposit the amount before an appointed 
date or within specified period. Therefore, 
the facts of Bhutanath Das’s case (supra) were 
uite different and the decision of that case 
oes not render any assistance to the appel- 
lants. ‘There is nothing to show, and it has 
not been alleged, that. the appellants had 
made: any application to the trial Court for 
rescission of the contract on account of the 
alleged default of the respondents in making 
deposit of the amount within the time. It 
is, thus, clear that the orders of this Court 
dated August 7, 1972 or October 24, 1972, 
allowing the time and then extending the 
same for making deposit, are covered by the 
provisions of Section 28 (1) of the Specific 
Relief Act and the same are valid. So, L 
finding no force in the first contention of the 
oo counsel for the appellants, overrule 
e same. p 


7. The judgment of this Court in 
Nazar Singh v. Munshi Singh, 1970 Cur LJ 
108 = (AIR 1971 Punj 42)-durnishes com- 
plete answer to the second contention of Shri 
Majithia. That was a case where a pre- 
emptor failed to pay the further pre-emptive 
money allowed by the Appellate Court in the 
trial Court. On the other hand, he had de- 


_ posited the same in the Appellate Court. It 


was observed that the act of the lower Ap- 
pellate Court in not refusing to accept the 
deposit and also its failure to direct that the 
deposit could be made in the trial Court, 
had substantially contributed to the mistake 
committed by the successful pre-emptor in 
depositing the amount in the Appellate Court. . 
It was further observed that it was, no doubt, 
true that a litigant must be- vigilant and take 
care, but where a litigant goes to Court and 
asks for the assistance of the Court so that 
his obligation under a decree might be ‘ful- 
filled by him strictly, # is incumbent on the 
Court, if it does not leave the litigant to his 
own devices, to ensure that the correct infor- 
mation is furnished to him. If the Court in 
supplying the information _asked for by a 
litigant makes a mistake, the responsibility 
of the litigant, though it does not altogether 
cease, is at least shared by the Court. If 
the litigant acts on the faith of that informa- 
tion, the Court cannot hold him responsible 
for a mistake which it had itself caused. It 
has been further observed in the said case, 


“that there is no higher principle for the 
guidance of the Court than the one that no 
act of Court should harm a litigant and it 
is the bounden duty of Courts to see that if 
a person is harmed by a mistake of the Court, 
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he should be restored to the position he 
would haye occupied but for that mistake.” 
In the case in hand, the appeal remained 
pending in this Court for 11 years. During 
the said period, Shri Dev Raj Khanna, who 
had passed the said decree, had been succeed- 
ed by several Subordinate Judges. There- 
fore, the respondents could not be expected 
to know as to who was the successor of Shri 
Dev Raj Khanna, when they or any one of 
them had gone to Gurgaon for re-depositing 
the amount. The Courts presided by Shri 
Tarlochan Singh and Miss Kiran Anand are 
ted in the same compound at Gurgaon. 


Shri Tarlochan Singh had seen its records and 
furnished information to the respondents that 
the decree did not relate to that Court and, 
as such, the amount could not be deposited 
jin that Court, the respondents might have 
been put on right track and they would have 
taken steps to deposit the amount in the Court 
of the successor of Shri Dev Raj Khanna. 
Therefore, the Court presided by Shri Tarlo- 
chan Singh had substantially contributed to 
the mistake committed by the respondents in 
\failing to deposit the amount in the appro- 
priate Court. So, in view of the decision in 
Nazar Singh’s case (supra), the respondents 
cannot be penalised for depositing the amount 
in the Court of Shri Tarlochan Singh, especial- 
ly when the decree in the case in hand is for 
specific performance and the same subsists. 
So, the second contention of the learned coun- 
sel for the appellants is also without sub- 
stance and the same is repelled. 


£. It, thus, follows from the discus- 
sion above that the decree directing the de- 
posit of the amount has been substantially 
complied with. The deposit cannot, in the 
circumstances of the case, be termed as in- 
valid. So, the order under appeal does not 
suffer from any infirmity and the appeal is 
bereft of any merit and the same fails. 

9, Consequently, I, maintaining the 
order of the Executing Court, dismiss this ap- 
peal, but having regard to the special circum- 
stances of the case, I leave the parties to bear 


their own costs. 
'. Appeal dismissed. 
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R. N. MITTAL, J. 
_ Nikka Singh, Appellant v. Babu Singh 
and another, Respondents. 
mui ™ Appeal No. 904 of 1963, D/- 5-8- 


*(From decree of Om ‘Parkash Sharma 


Addl. Dist. J., Patiala, D/- 2-2-1963). 
BS/BS/A461/75/SGK 


Nikka Singh v. Babu Singh (Mittal J.) 


. judgment of the Revenue 


ALR. 


(A) Civil P. C. (1908), S. 100 — Concur- 
rent finding of fact — No interference in Se- 
cond Appeal without reasons. 


` Para 5) 
(B) Civil P. C. (1988), S. 11 — Res judi- 
cata — A finding of Revenue Court on colla- 
teral question not within its exclusive juris- 
diction while deciding cases within its jurisdic- 
tion, cannot operate as res judicata in sub- 

All findings of Courts of exclusive juris- 
diction will not operate as res judicata in the 


subsequent civil suit, but only those findings | 


of the Courts of exclusive jurisdiction can 
operate as res judicata in subsequent Civil 
Suits which such courts have exclusive juris- 
diction to decide. AIR 1967 Andh Pra 143, 
Foll.; AIR 1953 SC 33, Dist. (Paras 7, 8) 

Paras 


Cases Referred : Chronological 

AIR 1967 Andh Pra 143 = (1966) 1 Andh | 
WR 241 8 

AIR 1953 SC 33 = 1953 SCR 154 8 


Puran Chand, for Appellant; 
Ahluwalia, for Respondent No. 1. 


JUDGMENT :— This second appeal has | 
been filed against the judgment of the Addi- ` 


tional District Judge, Patiala, dated February 
2, 1963, by the defendants. 

2. Briefly, the facts of the case are 
that Nikka Singh defendant -sold the land in 


dispute to the plaintiff on September 12, 1953 _ 


for a sum of Rs. 2,500/- and received Rupees 
1,500/- in cash. It was recorded in a resolu- 
tion which was signed by the defendant. The 
plaintiff had been in possession of the suit 
property after the sale. He has prayed that 


_a decree for declaration that the defendant 


had sold his one-half share in the said land, 
be passed in favour of the plaintiff. The 
suit has been contested by Nikka Singh, de- 
fendant No. 1. He denied the allegations of 


DC) 


the plaintiff and stated that he never sold . 


this land te bim (plaintiff). He had been-in 
joint possession of the suit land along with 
the plaintiff. The plaintiff did not pay him 
the shate of the profits arising out of the 
land and he instituted a suit for recovery 
thereof in the Revenue Court. 
issues in that case was regarding the owner- 
ship of the land in dispute. That issue was 


eww 


One of the | 


decided in favour of the answering defend- — 
ant. That judgment of the Revenue Court . 
operates as res judicata between the parties. | 


The trial Court held that the plaintiff had be- 
come. the owner of the suit land by purchase 
from Nikka Singh, defendant and that the 
Court does not 


wae 


operate as Tes judicata between the parties. : 


Consequently, it decreed suit of the plaintiff. 
Defendant No. 1 went up in appeal before the 
Additional District Judge, Patiala, who af- 


firmed the judgment and decree of the trial | 


Court and dismissed the appeal. He has come 
up in appeal against the judgment and decree 
of the Additional District Judge, Patiala, to 
this Court. 

3. The first contention of the learned 
counsel for the appellant is that no sale was 


wot 


iy 
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effected by the appellant in favour of res- 
pondent No. 1. He further submits that the 
resolution Exhibit P-5 dated September 12, 
1953 during the consolidation proceedings on 
the basis of which respondent No. 1 claimed 
to have become owner of the land in dis- 
pute, is not admissible into evidence for want 
of registration. 


4. Both the Courts have given the 
conourrent finding of fact after taking into 
consideration all the documents on the record 
and the evidence that the transaction had al- 
ready completed and the resolution during the 
consolidation proceedings was, the memoran- 
dum of the completed transaction. Such mem- 
orandum of a transaction is not required to 
be registered under the Registration Act. It 
is admitted by the counsel for the parties that 
Section 54 of the Transfer of Property Act 
was not applicable in Pepsu at the time of 
alleged transaction. In this situation it was 
not necessary that a registered sale deed 
Should have been executed by the appellant 
in favour of respondent No. 1.. The property 
in dispute could be sold orally in his favour 
by the appellant. 


5. I have also been taken through the 
evidence by the learned counsel for the par- 
ties. After examining the evidence I do not 
find snfficient reasons to interfere with the 
conclusion arrived at by the Courts below. 
Even otherwise, the finding of the first ap- 
pellate Court being the finding. of fact, is 
binding upon this Court. The said finding is 
not vitiated. In the circumstances I do not 
find any substance in the contention of the 
learned counsel for the appellant and reject 
the same. 


6. The second contention of the learn- 
ed counsel for the appellant is that a suit was 
instituted by the appellant against respondent 
No. 1 for recovery of rent in a Revenue 
Court .which was regarding the land in dis- 
pute. In that suit a plea was taken by res- 
pondent No. 1 that he was the owner of the 
land in dispute and an issue had been fram- 
ed to that effect. The Revenues Court came 
to a conclusion that respondent No. 1 had 
not become owner of the land in dispute and 
it, therefore, decreed the suit of the appellant. 
The learned counsel for the appellant argues 
that the finding has been given by a court of 
exclusive jurisdiction and it operates as res 
judicata in the present case. He, therefore, 
urges that the present suit of respondent No. 1 
is liable to be dismissed on this ground. 

7. I haye-examined the contention of 
the learned counsel for the appellant but do 
not find any substance in it. It is conceded 
by the learned counsel for the appellant that 
Section 11 of the Code of Civil Procedure 


is not applicable to the present case, Whe 
case, therefore, will be governed by ral 
principles of res fudicata. The principle of 


law is that if a Revenue Court while deciding 
cases falling within its jurisdiction, has to 
decide collateral questions, which are not with- 
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in its exchusive jurisdiction, the decision on 
the collateral questions cannot operate as res 
judicata, when such a question comes up 
before a Civil Court in a subsequent litiga- 
tion. The cases which can be tried by the 
Revenue Courts have been given in Sec. 77 
of the Punjab Tenancy Act, 1887. That sec- 
tion does not confer on the Revenue Court). 
a jurisdiction to decide the questions of title. 
The Revenue Court can, however, decide the 
question of title collaterally while deciding 
a suit falling within its jurisdiction. Applying 
the above principle to the present case, it is 
clear that the finding of the Revenue Court 
regarding question of title cannot operate as 
res judicata in a suit started subsequently in 
the Civil Court between the parties involving 
question of title. 

8. In this view I am supported by a 
Division Bench judgment of the Andhra 
Pradesh High Court in Mylavarapu Chitti 
Sanyasi Prasad Rao v. Runku Lakshmayya, 
AIR 1967 Andh Pra 143. In that case the 
Tenancy Court had been clothed with exclu- 
sive jurisdiction to direct the eviction of the 
tenants on the ground that the cultivating ten- 


ant was a defaulter. In order to determine 


the question whether eviction could be direct- 
ed or not, it was necessary to find out whe- 
ther the tenant was a defaulter. The finding 
on such a question did not fall within the 
exclusive jurisdiction of the Tenancy Court. 
It was held that in a subsequent civil suit to 
recover arrears of rent from. the cultivating 
tenant, the findings of the Tenancy Court did 
not operate as res judicata. The relevant 
Observations of the learned Court are as 
follows :— 

“Under the general principles a judgment 
of a Court of exclusive jurisdiction can ope- 
rate as res judicata only on a matter which 
that court could exclusively decide. It is not 
necessary that the Court of exclusive jurisdic- 
tion should be competent to hear subsequently 
filed suit. If for the purpose of deciding a 
question which relates to the exclusive juris- 
diction, the special Tribunal finds it neces- 
sary to decide another matter, that matter does 
not become a matter of exclusive jurisdic- 
tion and any decision on any such matter 
neither binds the parties, nor can it operate 
as res judicata,” 

I am im respectful agreement with fhe 
observations of the fearned Division Bench 
of Andhra Pradesh. The facts of the present 
case are similar to the facts of the above case 
and the observations of learned Judges are 
applicable to #. Whe learned counsel for the 
appellant has placed reliance on or ar 
Dasi v. Banamali Sen, AIR 1953 33. In 
that case it was held that on general principles, 
the findings of Land Acquisition Courts, Ad- 


Acquisition Court was held to be res judi- 
cata in a subsequent suit. The Supreme Court 


+ 


= decide. The case before the Supreme Court, 
‘is distinguishable on the facts and the obser- - 
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the Courts of exclusive jurisdiction can 


* i s * 
as res judicata in subsequent civil suits which - 
such 


Courts have exclusive jurisdiction to 


vations in Raj Lakshmi Dasi’s case AIR 1953 
SC 33 (supra) will not be applicable to the 
facts of the present case. | 
'" 9, . For the reasons recorded above, I 
dismiss the appeal with no order as to costs. 
a Appeal dismissed. 
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FULL BENCH 

BHOPINDER: SINGH DHILLON AND 
M. R. SHARMA, JJ. ; 
M/s. Bhagat Singh, Petitioner v. The 

State of Punjab and others, Respondents. 
1975.* . 
(A) Constitution of India, Art. 226 — 
of Hquor license under S. 36 (c) 
Whether rules of natu- 


ing 

(1 of 1914), Ss. 36 and 40). 
Rules of natural justice do not amount 

to codified law nor can be put into a ‘strait- 

jacket. They do not supplant the law but 

only supplement it where possible. They are 

followed with a view to do complete. justice 


- to the parties. The most important rule is 


audi alteram partem, that is, no person shall 
be condemned unheard. The person proceed. 
ed against must be afforded an adequate op 
portunity of defending himself against 


-- charge and proving his innocence. AIR 1970 


SC 150 and AIR 1971 SC 40, Rel. on. 
(Para 3) 

- Before taking the drastic action of can- 
cellation of an excise license under Sec. 36, 
Punjab Excise Act which results in far reach- 
ing consequences involving financial loss, a 
fair and proper enquiry into the able 
allegations levelled against a licensee 
be made after affording him an adequate, op- 
portunity of hearing. In order to comply with 
the principle of natural justice — audi 
partem — the licensee must be given a fall 
and true disclosure of the facts sought to be 
must be adequate and substantial i 
enable him to safeguard his rights. In othes 


- words, the hearing must be fair, proper and 


in substance and not mere form. If such a 


*(Referred by Division Bench P. C. Pandit 
and ee Singh Dhillon, D/- 8-2- 
1973). l 
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Bhagat Singh v. State (FB) - 
hearing is denied, the action will be struck’ 


Civil Writ No. 3069 of 1972, D/- 24-3- 


A ILR. 


down as void. ; 3, 4) 
It will depend on the facts of each 
as to what kind of oral hearing should be 


the show-cause notice that he wants an oral 
hearing a Ni 


a judicial tribunal. AIR 1973 Punj 62 (FB), 


Rel. on. ` (Para 4) 
(B) Punjab Excise Act (1 of 1914), S. 40 
— Forfelture of security deposit of licensee ` 


as a consequence of cancellation of Hcense 
— Whether notice to licensee essential before 


Section 40 debars a licensee from claim- 
ing the refund of any fee paid or deposit made . 
` in respect of the license which has been | 
' cancelled or suspended. However, Section 40 
_does not cast any obligation on the compe- 


tent authority to forfeit the entire amount: of 
the ee or deposit made. The authority 

feit the entire amount of the fee paid 
or deposit made or a part of it or refund it 


is issued for cancellation on suspension of the 
licence and if it is not mentioned in that 
notice then after the order of cancellation of 
suspension of the licence is made, another 
notice will have to be issued to the licensee 
to show cause why the fee paid or the de- 
posit made in of the cancelled or sus- 


2 respect a LS + 
pended licence be not fonfeited in whole or 


The penalty under Section 40 is in 


and involves a fair amount of financial Joss to 
the licensee. therefore, desirable 


g 
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making him aware of the fact that the autho- 
rity wants to impose this also. 


Act 
and 19 (1) (f) and (g) of the Constitution of 
Indi ion 


of the 
quasi ju proceedings after complian 
with the principles of natural justice. Viola- 
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tion of Article 14 of the Constitution cannot 
be pleaded on the ground that no guidelines 
have been prescribed because guidelines can 
be prescribed only for taking an administra- 
tive action under a law and not for the ex- 


. ercise of power or discretion in judicial or. 
quasi-judicial matters. Section 80 of the Act ` 
= only enables the authority to forego the can- 


cellation or suspension of the licence or to 
revoke the order of cancellation or supension 


‘already passed on the holder of the licence, 


permit or pass. agreeing to pay some amount 
by way of compounding fee. That section 
cannot be struck down on the ground that- it 
gives arbitrary power to the authority to com- 
pound or not to compound or in what terms 
to compound so that discrimination can be 
exercised amongst the licensees or permit- 
holders or pass holders similarly situated. 
(Para 6) 
The Mon of Section 80 are to the 
advantage of the licensees and not to their 
prejudice, and any abuse of power will be 
struck down but not the statute vesting the 
power which enables the competent authority 
to act in the interest of the licensee, whose 
licence is proposed to be or has been cancell- 
ed or suspended. AIR 1957 SC 397, Applied. 


(Para 6) 
Cases Referred : 


Chronological Paras 


AE Punj 62 = ILR (1972) 2 Punj 161. 
3 


) 
AIR 1971 SC 40 = 1971 Lab IC 8 3 
AIR 1970 SC 150 = (1970) 1 SCR 457 3 
AIR 1957 SC 397 = 1957 SCR 233 6 
AIR 1956 SC 44 = (1955) 2 SCR 925 = 

1956 Cri LJ 140 6 
AIR 1956 SC 246 = (1955) 2 SCR 1196 6 
AIR 1954 SC 411 = (1955) 1 SCR 140 6 
(1905) 199 US 551 = 50 Law Ed 305 6 
(1897) 165 US 150 = 41 Law Ed 666 6 


S. C.-Sibal and R. N. Narula, for Peti- 
toner; I. S. Tiwana Deputy Advocate General, 
Punjab, for Respondents. 


BAL RAJ TULI, J.:— These four writ 


petitions (Nos. 2980. 3069, 3565 and 4004 of - 
1972) were admitted to a Division Bench 


and came up for hearing before P. C. Pandit 


and B. S. Dhillon, JJ. The learned Judges 


have, referred the following questions of law 
for decision to a larger Bench by order dated 
February 8, 1973 :— 

1. Whether the rules of natural justice 
Tequire that before cancelling the liquor 
licence of an excise licensee under. Sec- 
tion 36 (c) of the Punjab Excise Act, 
a notice for an oral hearing must neces- 
sarily be given to him? 

2. Whether the rules of natural justice 
require that before the security of a 
licensee is forfeited, he must be given 
a notice for oral hearing against such 
forfeiture or whether the necessary re- 
sult of the cancellation of the licence 
was automatic forfeiture of the secu- 
Tity and no such notice was essential? 


3. Whether Section 36 (c) read with Sec- 


tions 40 and 80 of the Punjab Excise 
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Act was ultra vires the Constitution of 
India, being violative of Articles 14 
and 19 (1) (f) and (g) of the said 
Constitution? , 
This Bench has’ been constituted to decide 
these questions. 
2. It is not necessary to give the facts 


` of these cases in detail. Suffice it to say that 


the petitioners obtained liquor licences and 
due to certain irregularities alleged to have 
been committed by them, their licences were | 
cancelled and securities deposited by them 
were forfeited either in whole or in part. They 
filed the present petitions to challenge the 
orders of cancellation of their licences and 
the forfeiture of the amounts of securities. 
Admittedly, they were issued notices to show 
cause why their licences should not be can- 
celled. The orders of cancellation were pas- 
sed -after taking into consideration their ex- 
planations but without affording them any 
opportunity of oral hearing. The petitioners 
have claimed that they were entitled to hear- 
ing before their licences were cancelled and 
the orders of forfeiture of security deposits 
were made. They also submitted that Sec- 
tion 36 read with Sections 40 and 80 of the 
Punjab Excise Act, 1914 (hereinafter referred 
to as the Act), was ultra vires Articles 14 
and 19 (1) Œ and (g) -of-the Constitution. 
It is in these circumstances that the above- 
mentioned three questions of law have been 
referred to us for decision. 

3; As regards the necessity of granting 
oral hearing to a licensee before an order 
is passed for the cancellation of his licence, 
it may be observed that rules of natural jus- 
tice do not amount to codified Jaw nor can 
be put into a straitjacket. They do not 
we plant the Jaw but only supplement it 

e possible. They are followed with a 
ae to do completé justice to the parties. 
The most important rule is audi alteram par- 
tem, that is, no person shall be condemned 
unheard. The person proceeded against must 
be afforded an adequate opportunity of de- 
fending himself against the charge and pro- 
ving his innocence. This matter has been 
elaborately dealt with by the Supreme Court 
in A. K. Kraipak v. Union of India, AIR 
1970 SC 150, wherein it was observed :— 


“The aim of the rules of natural justice 
ig to secure justice or to put it negatively to 
prevent .miscatriage of justice. These rules 
can operate only in areas not covered by any 
law validly made. In other words, they do 
not supplant the law of the land but supple- 
ment i”. 


The same observations were relied on in 
Union of India v. J. N. Sinha, AIR 1971 SC 
40, in para 7 of the report, wherein it was 
further said: 

‘Tt is true that if a statutory provision 

can be read consistently with the principles 
of natural justice, the Courts should do so 
because it must be presumed that the legis- 
latures and the statutory authorities. intend 


lee 


238 P. & B. iPrs. 3-4] 


to act in accordance with the principles of 
natural justice. But, if on the other haad, a 
statutory provision either specifically or by 
necessary implication excludes the application 


of any or all the rules or principles of natu- - 


ral justice, then the Court cannot ignore the 
mandate of the legislature or the statutory 
authority and read into the concerned provi- 
sion the principles of natural justice. Whe- 
ther the exercise of a power conferred should 
be made in accordance with any of the prin- 
ciples of natural justice or not depends upon 
the express words of the provision conferring 
the power,. the nature of the power conferred, 
the purpose for which it is conferred, and 
the effect of the exercise of that power.” 


A Full Bench of this Court in M/s. Mulkh 
Raj Krishan Kumar & Co. v. State of Punjab 
ILR (1972) 2 Punj and Har 161 = (AIR 
1973 Punj 62) (FB) had to decide whether 
the proceedings for the cancellation of a 
licence like the one held by the petitioner- 
firms were administrative or quasi-judicial in 
nature and the procedure that had to be 
followed by the Deputy Excise and Taxation 
Commissioner in such a matter. The decision 
has been tersely summed up in the head-note 
as under :— 


of ag samara the cancellation of the liquor 
licence affects the civil rights of the licensee in 
so far as he is debarred from carrying on the 
licence for the unexpired period and becomes 
liable for the short-fall in case the amount 
received on re-auction is less than the amount 
he had bid for that period. It is, therefore, 
necessary that the licensee must be issued a 
notice to show cause or to explain why his 
licence should not be cancelled on the basis 
of the default committed by him. Section 36 
of the Punjab Excise Act does not provide 
that on such a default being committed, the 
licence shall stand cancelled or shall be 
cancelled. A discretion has been given to 
the licensing authority to cancel or not to can- 
cel the licence even if a default has been 
committed. That discretion has to be ex- 
ercised judiciously after taking into considera- 
tion the facts of each case. Although power 
of cancellation has to be exercised by an ad- 
ministrative officer of the Excise department, 
the proceedings for cancellation of the licence 
are quasi-judicial in nature. An appeal 
against such an order is provided by the 


statute and unless the licensee is afforded an > 


opportunity to place his defence or version 
before the Collector, it will not be possible 
for him to determine judicially whether the 
order of cancellation of the licence is the 
only order to be passed in the case. He will 
have to deal with the explanation of the 
licensee in order to enable the appellate autho- 
rity to consider whether the liector had 
rightly and for good reasons cancelled the 
licence or had erred in doing so. In quasi- 
judicial proceedings it is also necessary to 
pass a g order giving reasons in sup- 

rt of the conclusion. The necessity of giv- 
ing reasons postulates that the authority deal- 
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ing with the case will weigh objectively all 
the facts and make a decision on the merits. 
It is, therefore, necessary in proceedings for 
the cancellation of a licence that principles of 
natural justice should be observed and a 
notice should be issued to the defaulting 
licensee to show cause why his licence should 
not be cancelled on account of the defaults 
alleged to have been committed by him and 
which defaults are covered by the provisions 
of Section 36 of the Act. The giving of 
such a notice is not expressly or by implica- 
tion excluded by any provision of the Act or 
the Rules framed thereunder. It is, there- 
fore, to be presumed that the legislature in- 
tended that the Collector, before cancelling 
the licence, should act in accordance with 
the principles of natural justice.” 


It is also clear from Section 40 of the Act 
that when a license, permit or pass is can- 
called or suspended under clause (a), (b), (c), 
(d) or (e) of Section 36, the holder shall not 
be entitled to any compensation for its can- 
cellation or suspension nor to the refund of 
any fee paid or deposit made in respect there- 
of. Section 37 empowers the competent autho- 
rity to cancel any other licence, permit or 
pass granted to a person whose licence, permit 
or pass is cancelled under clause (a), (b), (c), 
(d) or (e) of Section 36, within the same dis- 
trict, which is an additional penalty impos- 
able on a licensee as a consequence of the 
cancellation or suspension of his licence under 
clause (a), (b), (c), (d) or (e) of Section 36 of 
the Act. It is, therefore, all the more neces- 
sary that before taking such drastic action, 
which results in far-reaching consequences in- 
volving a pretty heavy financial loss, a fair 
and proper enquiry into the culpable allega- 
tions levelled against a licensee should be 
made after affording him an adequate oppor- 
tunity of hearing. If the. licensee raises con- 
troversial issues and asks for an oral hear- 
ing, it must be pranted. Nay, if the con- 
troversial facts can be resolved on taking 
evidence, an opportunity to lead evidence on 
such matters should also be allowed to him. 
Similarly, the department can also lead evi- 
dence to prove- the defaults committed by the 
licensee and to rebut his defence in order to 
enable the authority to take action for can- 
cellation or suspension of the licence. As an 
illustrative case, the facts of C. W. 3069 of 
1972 reas be referred. 


In this case, the petitioner obtain- 
ed Pe licence for the year 1972-1973. The 
previous licensee was M/s. Tilak Chand and 
Co. and its ansold stock had to be taken 
over by the petitioner on April 1, 1972. He 
alleged that M/s. Tilak Chand and Co. deliver- 
ed to him the stock on April 2, 1972, after 
preparing the list which was signed by the 
petitioner as well as by Tilak Chand on be- 
half of M/s. Tilak Chand and Co. In that 
list, 15 pints’ of Diplomat Whisky were 
mentioned and the total number of pints of 
whisky delivered to the petitioner was mention- 
ed as 148. The Assistant Excise and Taxa- 
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tion Officer inspected the liquor vend of the 
petitioner on May 11, 1972, at 9.45 p. m. 
and detected the following irregularities :— 


“On. physical verification of the stock, the 
stock was found in excess by 12 quarts and 
19 pints of whisky and Gin, besides the sale 
of 14 quarts and 11 pints of whisky and 
Gin stated to be made by the time of inspec- 
tion. Thus 26 quarts and 30 pints of whisky 
and Gin were found in excess. 42 pints of 
Rum were found short as against the sale of 
only two pints of Rum stated to be made 
by the time of inspection. It is thus clear 
that correct accounts of day to day sales were 
found to have not been maintained at the 
vend.” 

After inspection a notice was issued to the 
petitioner to show cause why his licence 
should not be cancelled. In response to that 
notice the petitioner submitted his explana- 
tion and the Assistant Excise and Taxation 
Officer was Satisfied that the petitioner’s 
stock was correct except to ‘the extent 
of three pints which were in excess. The case 
of the department was that 12 pints of 
Diplomat Whisky were handed over to the 
petitioner by the previous licensee instead of 
15 shown by him and 145 pints in all, instead 
of 148, were delivered. It was said that 5 
had been over-written by 8 and to support this 
plea reference was made to the Department’s 
own registers. Evidently, in this case, the 
petitioner had to be granted an oral hearing 
in order to prove his defence that he had 
received 15 pints of Diplomat Whisky from 
the previous licensee. From the order of the 
Collector, it is not clear whether he had ex- 
amined Shri Tilak Chand in order to find 
how many pints of Diplomat Whisky were 
handed over by him to the petitioner and 
whether there was any overwriting. This was 
a very important fact to be proved in the 
case in order to enable the petitioner to show 
his innocence and to prove that he had aot 
committed any default which entailed the 
penalty of cancellation of the licence or the 
orfeiture of the security deposit which was 
of Rs. 10,000/-. He had also paid Rs. 7,0007- 
on account of licence fee. The effect of the 
order was that his licence was cancelled and 
the licence fee paid and the security amount 
deposited by him were also forfeited without 
affording him any real and fair opportunity 
by merely describing his explanation as un- 
satisfactory. In such a case the licensee must 
not only be heard orally but he should be 
afforded an rtunity to produce evidence 
to substantiate his plea in defence. It is thus 
clear that in order to comply with the prin- 
ciple of natural justice, audi alteram partem, 
the licensee must be given a full and true 
disclosure of the facts sought to be used 
against him and the hearing afforded must be 
adequate and substantial in order to enable 
him to safeguard his rights. In: other words, 
the hearing must. be fair, proper and in sub- 
stance and not mere form. If such a hear- 
ing is denied, the action will be struck down 
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as void. Under the requirements of a full 
hearing, a party has the right to defend him- 
self against thé charges levelled against him 
by arguments, proof and examination of wit- 
nesses where necessary. Then and then alone 
will it be said that the hearing has been a 
proper, fair and meaningful one. Ht is not 
necessary to refer to various decided cases 
on the point because it will d on the 
facts. of each case as to what kind of o 
hearing should be granted if one is required 
by the licensee. The licensee must state in 
his explanation to the show-cause notice that 
he wants an oral hearing and/or an opportuni- 
ty to adduce evidence etc. In short, the pro- 
cedure before the Collector in proceedings 
under Section 36 of the Act must conform 
to the procedure before a judicial tribunal. 
The answer to question No. 1 is returned in 
the above terms. 


5.. As regards question No. 2, the 
mere reading of Section 40 of the Act shows 
that the licensee is debarred from claiming 
the refund of any fee paid or deposit made 
in T t of the licence which has been 
cancelled or suspended. We do not agree 
with the learned counsel for the petitioners 
that the words “in respect thereof” at the 
end of the section refer to fee paid. In our 
view, these words refer to the licence cancelled 
or suspended. The learned counsel have 
vehemently argued that the words “ sit 
made” refer to any fee paid, that is, if the 
licensee had made any deposit on account 
of the fee leviable but they have not been 
able to refer to any provision in the Act or 
the Rules whereunder such a deposit can be 
made. The security deposit is mentioned in 
Section 34 of the Act and Rule 27-A (2) of 
the Punjab Liquor Licence Rules, 1956, and 
evidently the words “deposit made” refer to 
such a deposit. In order to understand the 
meaning of the words “in respect thereof” 
the sentence can be split up as under :— 


“The holder shali not be entitled to the 
refund of any fee paid in respect thereof and 
the holder shall not be entitled to the refund 
of any deposit made in respect thereof.” 
Thus the words “in respect thereof” clearly 
telate to the words “licence, permit or pass 
is cancelled or suspended” which occur in 
the beginning of the section and not to “any 
fee paid.” It thus follows that the licensee 
has been debarred from claiming the refund 
of any fee or deposit made by him in respect 
of the licence cancelled or suspended. Licence 
fee is paid under Rule 27-A (1) of the Pun- 
jab Liquor License Rules, 1956, while secu- 
tity deposit is made under sub-rule (2) of 
R. 27-A. However, S. 40 does not cast any 
obligation on the competent authority to for- 
feit the entire amount of the fee paid or 
deposit made. The authority can forfeit the 
entire amount of the fee paid or deposit made 
or a part of it or refund it in full. There- 
fore, if it is intended to forfeit the entire or, 
any part of the amount of the fee paid or 





J 
240 P. & H.. [Prs. 5-6] 


deposit made, the intention must be indicated 
in the show-cause notice which is issued for 
ncellation or suspension of the licence and if 
it is not mentioned in that notice, then after 
the order of cancellation or suspension of the 
licence is made, another notice will have to 
be issued to the licensee to show cause why 
the fee. paid or the deposit made in respect of 
the cancelled or suspended licence be not for- 
feited in whole or in part. It is also open 
to the competent authority not to pass any 
order regarding the forfeiture of the entire 
amount or part of the amount of the fee paid 
or the deposit made and if the licensee makes 
an application for refund thereof, it may be 
refused or granted in full or. in part after a 
.(due consideration of the facts pleaded. The 
penalty under Section 40 is in addition to and 
as a consequence of the order. of cancellation 
or suspension of the licence and involves a 
fair amount of financial loss to the licensee. 
It is, therefore, desirable that this additional 
penalty should not be imposed without issu- 
ing to the Hcensee a notice or making him 
aware of the fact that the authority wants to 
impose this penalty also. Question No. 2 is 
answered in these terms. 


6. As regards the last question, we 
ate of the opinion that Section 36 (c) read 
with Sections 40 and 80 of the Act is not 
ultra vires Articles 14 and 19 (1) (f) and (g) 
of the Constitution of India. Action under 
Section 36 (c) and Section 40 is taken on 
the proof of violation or breach of any con- 
ditions of the licence, permit or pass and, 
the question of violation of the 








stitution cannot be pleaded on the ground that 
no guidelines have been pr ed as to in 
what circumstances the licence, permit of 
pass is to be cancelled and in what cases it 
has to be suspended because no guidelines for 
the exercise of judicial or quasi-judicial powers 
or discretion are ever laid down by the Legis- 
lature, If such a provision is made, no judi- 
with the quasi- 


ial or quasi-judicial matters. 
fae Section 40 cannot be held to be ultra 
vires Article 14, or Article 19 (1) (©) and (g) 

of the Act 
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amount by way òf compounding fee. That 
section cannot be struck down on the ground 
that it gives arbitrary power to the authority 
to compound or not to compound or in what 
terms to compound so that discrimination can 


be exercised amongst the licensees or permit-| ` 


holders or pass-holders similarly situated. In 
such circumstances, the following observations 
of the Supreme Court in Pannalal Binjraj v. 
Union of India, 1957 SCR 233 = (AIR 1957 
SC 397) are clearly applicable :— 


“Nevertheless this power which is given 
to the Commissioner -of Income-tax and the 
Central Board of Revenue has to be exercised 
in a manner which is not discriminatory. No 
rules or directions having been laid down in 
regard to the exercise of that power in parti- 
cular cases, the appropriate authority has to 
determine what are the proper cases in which 
such power should be exercised having regard 


to the object of the Act and the ends to be 


achieved. The cases of the assessees which 
come for assessment before the imcome-tax 


authorities are of various types and no one, 


case is similar to another. There are com- 
plications introduced by the very nature of 
the business which is carried on by the 
assessees and there may be, in particular 
cases, such Widespread activities and large 
ramifications or inter-related transactions as 
might require for the convenient and efficient 


assessment of income-tax the transfer of such - | 


cases from one Income-tax Officer to another. 
In such cases the Commissioner of Income-tax 
or the Central Board of Revenue, as the 
case may be, has to exercise its discretion with 
due: regard to the exigencies of tax collection. 
Even though there may be a common attri- 
bute between the assessee whose case is thus 
transferred and the assessees who continue to 


be assessed by the Income-tax Officer of the- 


area within which they reside or carry on 
business, the other attributes would not be 
common. One assessee may have such wide- 
spread activities and ramifications as would 
require his case to be transferred from the 
Income-tax Officer of the particular area to 
an Income-tax Officer of another area in the 
same State or in another State, which may be 
called °’. Another assessee, though belong- 
ing to a similar category may be more con- 
veniently and efficiently in another 
area whether situated within the State or with- 
out it, called ‘Y’. The considerations which 
will weigh with the Commissioner of Income- 
tax or the Central Board of Revenue in 
transferring the cases of such assessees either 
to the area X or the area ‘Y?’ will depend 


upon the particular circumstances of each case ° 


and no hard and fast rule can be laid down 
for determining whether the particular case 
should be transferred at all or to an Income- 
tax Officer of a particular area. Such discre- 
tion would necessarily have to be vested in 


the authority concerned and merely because, 


the case of a particular assessee is transferred 
from the Income-tax Officer of an area within 
which he resides or carries on business to an- 
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other Income-tax Officer whether within or 
without the State will not by itself be suf- 
ficient to characterize the exercise. of the dis- 
cretion as discriminatory. Even if there is a 
possibility of disctiminatory treatment of per- 
sons falling within the: same- group or cate- 
gory, such possibility cannot necessarily in- 
validate the piece of legislation. 


It may also be remembered that this 
power is vested not in minor officials but in 
top-ranking authorities like the Commissioner 
of Income-tax and the Central Board of Re- 
venue who act on the information supplied 
to them by the Income-tax Officers concerned. 
This power is discretionary and not necessarily 
discriminatory and abuse of power cannot be 
easily assumed where the discretion is vested 
in such high officials (Vide Matajog Dobey 
v. H. S. Bhari, (1955) 2 SCR 925 = (AIR 
1956 SC 44)). There is moreover a presump- 
tion that public officials will discharge their 
duties honestly and in accordance with the 
rules of law. (Vide People of the State of 
New York v. John E. Van De Carr, etc. 
( (1905) 199 US 551 = 50 Law Ed 305). It 
has also been observed by this Court in A. 
Thangal Kunju Musaliar v. M. Venkitachalam 
Potti, (1955) È SCR 1196 = (AIR 1956 SC 
246) with reference to the possibility of discri- 
mination between assessees in the matter: of 
the reference of their cases to the Income-tax 
Investigation Commission that ‘It is to be 
presumed, unless the contrary were shown, 
that the administration of a particular law 
would be done “not with an evil eye and 
unequal hand” and the selection made by the 
Government of the: cases of persons to be 
referred for investigation by the Commission 
would not be discriminatory’. 

This presumption, however, cannot be 
stretched too far and cannot be carried to 
the extent of always holding that there must 
be some undisclosed and unknown reason for 
subjecting certain individuals or corporations 
to hostile and discriminatory treatment (Vide 
Gulf, Colorado, etc. v. W. H. Ellis, ( (1897) 165 
US 150 = 41 Law Ed 666). There may be 
cases where improper execution of power will 
result in injustice to the parties. As has. been 


. observed, however, the possibility of such dis- 


criminatory treatment cannot n y in- 
validate the legislation and where there is an 
abuse of such power, the parties aggrieved 
are not without ample remedies under the 
law (vide Dinabandu Sahu v. Jadumony 
Mangaraj, (1955) 1 SCR 140 = (AIR 1954 
SC 411)). What will be struck-down in such 
cases will not be the provision which invests 
the authorities with such power but the- abuse 
of the power itself.” 


On the parity of reaso ae can be held 
that any abuse of power be struck down 
but not the statute vesting the power which 
enables the. competent authority to act in the 
interest of the licensee, whose licence: is pro- 
posed to be or has been cancelled or suspend- 
ed. The provisions of Section 80 are to the 
advantage of the licensees and not to theip 
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prejudice. But for this provision in the Act, 
there will be no discretion with the competent 
authority not to cancel or suspend the licence, 
permit or pass if a violation or breach of the 
conditions thereof is established even if it 
may be a minor one, since no other penalty 
can be imposed. In that case either an order 
cancelling or suspending the licence will have 
to be passed or the violation or breach will 
have to be ignored. It is only in exercise of 
the powers under Section 80 of the Act that 
unnecessary hardships or inconveniences to 
the licensees can be avoided and the condi- 
tions of the licence enforced in the public 
interest. The licences dealt with in various 
provisions: of the Act and the Rules framed 
thereunder are not only those which are held `` 
by the vendors of liquor but also by the 


- distilleries and breweries engaged in the busi- 


ness of manufacturing various kinds of liquor. 
In the case of violation or breach of any con- 
dition, however trifling, of their licences, the 
competent authority will have the option 
either to ignore the breach and take no action 
in respect thereof or to cancel or suspend the 
licence which will cause very great hardship 
and inconvenience to the distillery or brewery 
concerned, on the one hand, and a huge loss 
to the public revenue on the other. In such 
cases action can appropriately be taken under 
Section 80 whereby the hardship or inconveni- 
ence to the licensee is relieved and the public 
revenue safeguarded. We are, therefore, of 
the opinion that Section 36 (ch read with 
Sections 40 and 80 of the Act is not ultra 
vires Articles- 14 and 19 (1) (f) and (g) of 
the Constitution and question No. 3 is answer- 
ed accordingly. 

if The cases will now go back to a 
Division Bench for decision on merits in the 
light of the above. observations. 

BHOPINDER SINGH DHILLON, J. :— 


agree. 
M. R. SHARMA, J. :— I agree. 
Answer accordingly. 
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D. S. TEWATIA, JJ. 

Devinder Kaur, Petitioner v. Ludhiana 
Improvement Trust, Ludhiana through its 
Chairman and others, Respondents. 
~ . Civil Writs Nos. 3276 of 1969 and 2319, 
2474, 2523, 2069, 2611, 2612, 2629 and 3013 
of 1970, Dj- 13-3-1975. 

(A) Constitution of India, Art. 14 — 
Section 23, Land Acquisition Act (1894), as 
amended by S. 59 of Punjab Town Improve-- 
ment Act (4 of 1922) — Validity. 


*(Referred by Division ia of D. K. 
. ma and Gopal Singh, , D/- 7-1- 
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The compensation to be awarded to the 
landowners whose land is acquired for a 
Town Improvement Trust must not be less 
than the Compensation determined for that 
land under the Land Acquisition Act. Cl. (2) 
and Cis. (a), (d) and (f) added to sub-sec. (3) 
of Section 23 of the Land Acquisition Act 
by Cl. (3) of para 10 of the Schedule to the 
Punjab Town Improvement Act, which have 
the effect of reducing the amount of compen- 
sation to an amount less the amount 
payable under the Land Acquisition Act, are 
ultra vires Article 14 of the Constitution and 
are struck down. AIR 1973 SC 689 though 
prior in time to AIR 1975 SC 394 and in con- 
flict with it followed as being by a larger 
"Bench. (Para 5) 

(B) Constitution of India, Art. 14 — Sec- 
tion 59 of Punjab Town Improvement Act 
(4 of 1922) — Validity. 

The non-provision of the right of appeal 
against the award made by the Tribunal under 
Section 59 of the Punjab Town Improvement 
Act does not make the provisions of that 
section ultra vires Article 14 of the Constitu- 
tion on the ground that a right of appeal has 
been provided in the Land Acquisition Act 
agai the award. of the District Judge to 
the High Court. AIR 1975 SC 394, Foll. 
Cases Referred: Chronological 


(Para 5) 

Paras 

AIR 1975 SC 394 = (1975) 4 SCWR 162 3 
AIR 1974 SC 1596 = (1974) 2 SCWR 215 3 
AIR 1973 SC 689 = (1973) 3-SCR 39 2 
ILR (1973) 1 Punj & Har 705 = 75 Pun 
LR 511 (FB) 2 
AIR 1968 SC 1425 = (1969) 1 SCR 90 2 


T. S. Mangat, for Petitioner; R. K. 
Aggarwal (for No. 1) and L S. Tiwana, 
Deputy Advocate-General, Punjab (for No. 5), 
for Respondents. 


BAL RAJ TULL J.:— This Bench has 
been constituted to decide whether the mode 
of determining compensation prescribed by 
the amendment in the provisions of Section 23 
of the Land Acquisition Act, 1894 (herein- 
after referred to as the Acquisition Act), 
by Section 59 of the Punjab Town Improve- 
‘ ment Act (hereinafter . referred to as the 
Improvement Act), results in discrimination 


where the land of a citizen is acquired for — 


the purposes of the Improvement Act. An- 
other point for consideration is whether the 
non-provision of a right of appeal against the 
award of the Tribunal under the Improvement 
Act amounts to discrimination because under 
the Acquisition Act right of appeal has been 
provided against the award of the District 
Judge to the High Court.: Reference to the 
Full Bench has been made by order dated 
January 7, 1971, passed by a Division Bench 
consisting of D. K. Mahajan and Gopal Singh, 
JJ. Previously, eight of these writ petitions 
came up for hearing before Suri, J., and he 
was informed that C. W. No. 2391 of 1970, 
in which the questions involved were the 
same as in the writ petitions before him, had 


A. LR. 


been admitted direct to a Division Bench and 
was on the daily list of the HT Division 
Bench. The learned Judge directed that the 
eight writ petitions before him should also 
be placed before that Bench. Thus nine writ 
petitions (Nos. 3276 of 1969, 2319, 2474, 2523, 
2609, 2611, 2612, 2629 and 3013 of 1970) came 
up for hearing before the Bench consisting 
of D. K. Mahajan and Gopal Singh, JJ. 
L. P. A. Nos. 771 of 1970 and 30 and 33 of 
1971 were also directed to be heard with 
this reference by the Division Bench hearing 
those appeals. 

Z2. The land for a Town Improve- 
ment Trust is acquired under the Acquisition 
Act and Section 59 of the Improvement Act 
has made certain modifications in the provi- 
sions of the Acquisition Act. These. modifica- 
tions are contained in the Schedule to the 
Improvement Act, para 10 of which mentions 
the amendments made to Section 23 of the 
Acquisition Act and reads ‘as under :— 


“10. (1) In clause first and clause sixthly 
of sub-section (1) of S. 23 of the said Act, 
for the words ‘publication of the declaration 
relating thereto under Section © and the 
words ‘publication of the declaration under 
Section 6’ shall be deemed to be substituted— 


(a) if the land is being acquired under sub- ` 


section (3) of S. 32 of this Act the 
words ‘issue of the notice under sub- 
section (3) of S. 32 of the Punjab Town 
Improvement Act, 1922, and 
in any other case, the words ‘first pub- 
_ lication of the notification under S. 36 
of Bs Ponjab Town Improvement Act, 
(2) The fullstop at the end of sub-sec- 
tion (2) of S. 23 of the -said Act shall be 
deemed to be changed to a colon and the 
following proviso shall be deemed to be 
added : 

‘Provided that this sub-section shall not 
apply to any land acquired under the Punjab 
Town Improvement Act, 1922’: 

(3) At the end of Section 23 of the said 
Act, the following shall be deemed to be 
added, namely :— . 

(3} For the purposes of clause first of 
sub-section (1) of this section, ` 


(a) the market-value of the land shall be 
. the market-value according to the use 
to which the land was put at the date 
with reference to which the market- 
value is to be determined under that 
clause; 
if it be shown that before such date, 
the owner of the land had in good faith 
taken active steps and incurred ex- 
penditure to secure a more profitable 
use of the same, further compensation 
based on his actual loss may be paid 


(b) 


(b) 


to him; 
(c) if any person the permission 
of the trust by sub-section (1) 


of S. 31 of the Punjab Town Improve- 
ment Act, 1922, has erected, re-erected, 


rs 
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added to or altered any building or 
wall so as to make the same project 
beyond'a street alignment or building 
line duly prescribed by the trust, then 
any increase in the market-value re- 
sulting from such erection, re-erection, 
addition or alteration shall be dis- 
Tegarded; 
if the market-value has been increased 
by means of any improvement made 
by the owner or his pr sor-in- 
interest within two years before the 
aforesaid date, such increase shall be 
disregarded unless it be proved that the 
improvement so made was made in 
good faith and not in contemplation 
of proceedings for the acquisition of 
the land being taken under the Pun- 
jab Town Improvement Act, 1922; 
(e) if the market-value is specially high 
in consequence of the land being put 
to a use which is unlawful or contrary 
i to public policy, that use shall be 
disregarded, and the market-value shall 
j be deemed to be the market-value 

of the land if put to ordinary use; and 

(6, when the owner of the land or build- 
ing has after the passing of the Punjab 
Town Improvement Act, 1922, and 
within two years preceding the date 
with reference to which the market- 
value is to be determined, made a re- 
turn under any enactment in force of 
the rent of the land or building, the 
rent of the land or building shall not 
in any case be deemed to be greater 
than the rent shown in the latest re- 
tum so made, save as the Court may 
otherwise direct, and the market-value 
may be determined on the basis of 
such rent: 

Provided that where any addition to, or 
improvement of the land or building has been 
made after the date of such latest return 
and previous to the date with reference to 
which the market-value is to be determined 
the Court may take into consideration any 
increase in the letting-value of the land due 
to such addition or improvement.’” 


From the provisions of this para in the 
Schedule, it is apparent that the market value 
to be determined under the amended provi- 
sions of Section 23 will be less than the market 
value as determined under the provisions of 
Section 23 of the Acquisition Act without the 
modifications prescribed in the Schedule. In 
these circumstances, 2 question arises whether 
different modes for determining compensation 
in respect of lands acquired for a public pur- 
pose under the Acquisition Act and for the 
purposes of town improvement under the 
Improvement Act can be validly prescribed 
and, if prescribed, will be hit by the vice of 
discrimination which is prohibiied by Art. 14 
of the Constitution. It was held by the 
Supreme Court in Balammal v. State of 
Madras, AIR 1968 SC 1425, that clause 6 (2) 


—_— 


(d) 
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of the Schedule to the Madras City Improve- 
ment’ Trust Act (37 of 1950), read with Sec- 
tion 73 of that Act, which deprived the owners 
of the statutory right to solatium at the rate 
of 15 per cent. on the market value of the 
lands is invalid and the owners of the lands 
are entitled to the statutory solatium under 
Section 23 (2) of the Land Acquisition Act 
in consideration of compulsory acquisition of 
their lands. 

It was further observed that— 

“sub-clause (2) of clause 6 of the Sche- 
dule to Act 37 of 1950, insofar as it deprived 
the owners of the lands of the statutory addi- 
tion to the market value of the lands under 
Section 23 (2) of the Land Acquisition Act 
is violative of the equality clause of the Con- 
stitution, and is on that account void. If the 
State had acquired the lands for improvement 
of the town under the Land Acquisition Act, 
the acquiring authority was bound to award 
in addition to the market value 15 per cent. 
solatium under Section 23 (2) of the Land 
Acquisition Act. But by acquiring the lands 
under the Land Acquisition Act as modified 
by the Schedule to the Madras City Improve- 
ment Trust Act 37 of 1950 for the Improve- 
ment Trust which also is a public purpose, 
the owners are, it is claimed, deprived of the 
Tight to the statutory addition. An owner 
of land is ordinarily entitled to receive the 
solatium in addition to the market value, for 
compulsory acquisition of his land, if it is 
acquired under the Land Acquisition Act, but 
not if it is acquired under the Madras City 
Improvement Trust Act. A clear case of 
discrimination which infringes the guarantee 
of equal protection of the law arises and the 
provision which is more prejudicial to the 
owners of the lands which are compulsorily 
acquired must on the decisions of this Court, 
be deemed invalid.” 


It was thus recognised in this judgment 
that the compensation to be paid under the 
Improvement Act will not be less than the 
compensation payable under the Acquisition 
Act. e matter was made clear by the 
Supreme Court in Nagpur Improvement Trust 
v. Vithal Rao, AIR 1973 SC 689, which con- 


‘sidered the effect of para 10 of the Schedule 


amending Section 23 of the Acquisition Act, 
which was similar in terms to para 10 of the 
Schedule to the Improvement Act, which has 
been set out above. That case, therefore, 
ai ly hed the aay is for decision 
re us. ara 
rg p grap of the report, 
“It would be seen that the effect of the 
modifications in two respects is tremendous. 
First, the- owner whose land is acquired under 
the Improvement Act is paid compensation 
not according to the market value of the land 
but the market value according to the use to 
which the land was put at the date with re- 
ference to which the market value is to be 
determined in that clause. In other words. 
if the land is being used for agricultural pur- 
poses, even though it has a potential value 


J 


as a building site, the potential value is to 
be ignored. The second respect in which the 
owner suffers if the land is acquired under the 
Improvement Act is that he does not get a 
solatium of 15 per cent. which he would 
have got if the land had been acquired under 
the Land Acquisition Act. It is true that he 
has some minor advantages which have. been 
pointed out by the learned counsel but they 
have no comparison in value to the loss 
suffered by virtue of the market value being 
determined according to the use to which the 
land was being put or the loss of 15 per cent. 
of the market value of the land.” 

It was then pointed out that the acquiring 
authority of the land for the Improvement 
Trust is the State Government and it is, 
therefore, quite clear that the Government 
can acquire for a housing accommodation 
scheme either under the Acquisition Act oF 
under the Improvement Act. If this be- so, 
it enables the State Government to dis- 
criminate between one power equally -situated 
from another owner. The matter is then dealt 
with in paras 22 to 28 of the report which 
bear repetition and are as under :— 


“22. The question then arises whether the 
High Court is right in holding that the im- 
pugned provisions were hit by Article 14 of 
the Constitution. 

23. It is now well-settled that the State 
can make a reasonable classification for the 
purpose of legislation. It is equally well- 
settled that the classification in order to be 
reasonable must satisfy two tests (i) the clas- 
sification must be founded on intelligible dif- 
ferentia .and (ii) the differentia must have a 
rational relation with the object sought to be 
achieved by the legislation in question. In 
this connection it must be borne in mind 
that the object itself should be- lawful. The 
object itse cannot be discriminatory, for 
otherwise, for instance, if the object is to 
discriminate against one section of the: mino- 
rity,. the discrimination cannot be justified on 
the ground that there is a reasonable classi- 
fication because it has rational relation to 
the object sought to be achieved. 

24. What can be reasonable. classification 
for the purpose of determining compensa- 
tion if the object of the legislation is to com- 
pulsorily acquire land for public purposes? 

25. It would not be disputed that dif- 
ferent principles of compensation cannot be 
formulated for lands acquired on the basis 
that the owner is old or young, healthy or 
ill, tall or short, or whether the owner has 
inherited the property or built it with his 
own efforts, or whether the owner is a poli- 
tician or an advocate. Why is this sort of 
classification not sustainable? Because the 
object being to compulsorily acquire for ‘a 
public purpose, the object is equally achieved 
whether the land belongs to one type of 
owner or another type. 

26. Can classification be made on the 
basis of the public purpose for the purpose 
of compensation for which land is acquired? 
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In other words can the legislature lay down 
different principles of compensation for lands 
acquired say for a hospital or a school of 


a Government building? Can the legislature ` 


say that for a hospital land will be acquired 


at 50 per cent. of the market value, for:a ` 
school at 60 per cent. of the value and for a | 
Government building at 70 per cent. of the | 


market value? All three objects are public ` 


purposes and as far as the owner is concern- 
ed, it does not matter to him whether it is 
one public purpose or the other. Article 14 
confers an individual right and in order to 
justify a classification there should be some- 
thing which justifies a different treatment to 
this individual right. It seems to us that 


ordinarily a classification based on the public . 


pore is not permissible under Article 14 
or the purpose of determining compensation. 
The position is different when the owner of 
the land himself is the recipient of benefits 
from an improvement scheme, and the benefit 
to him is taken into consideration in fixing 
com tion. Can classification be made on 
the basis of the authority acquiring the land? 
In other words can different principles. of 
compensation be laid if the land is acquired 
for or by an Improvement Trust or Municipal 
Corporation or the Government? It seems 
to us that the answer is in the negative be- 
cause as far as the owner is concerned, it 
does not matter to him whether the land is 
acquired by one authority or the other. 


27. It is equally immaterial whether it is 


one Acquisition Act or another Acquisition 
If 


Act under which the land is acquired. 
the existence of two Acts would enable the 
State to give one owner different treatment 
from another equally situated, the owner, who 
is discriminated against, can claim the protec- 
tion of Article 14. . 

28. It was said that if this is the true 
position, the State would find it impossible 
to clear slums, to do various other laudable 

: is argument were. to be ac- 
cepted, it would be totally destructive of the 
protection given by Article 14. It would 
enable the State. to have one law for acquir- 
ing lands for hospital, one law for [acquiring 
lands for schools, one law (for) acquiring 
lands for clearing slums, another for arquir- 
ing lands for Government buildings, one- for 
acquiring lands in New Delhi and another 
for acquiring lands in Old Delhi. It was 
said that in many cases, the value of the 
land has increased not because of any effort 
by the owner but because of the general 
development of the city in which the land 
is situated. There is no doubt that this is 
so. but Article 14 prohibits the expropriation 
of the unearned increment of one owner while 


leaving his neighbour untouched. | This neigh- - 


bour could sell his land and reap the un- 
earned increment. H the object of the legis- 
Jation is to tax unearned increment, it should 
be done throughout the State. The. State 
canont achieve this object piecemeal by com- 
pulsory acquisition of land of some owners 
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. than the one determined in the other. 
For this . 
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leaving others alone. If the object is to clear 


slums, it cannot be done at the expense of 


the owners whose lands are acquired, unless, 
as we have said, the owners are directly bene- 
fited by the Scheme. If the object is to 
build hospitals, it cannot be done at the ex- 
pense of the owners of the 
is acquired. The hospitals, schools etc. must 
be built at the expense of the whole com- 
munity.” . 

Following this judgmnt, a Full Bench of 
this Court held in Harbans Kaur v. Ludhiana 
Improvement Trust, ILR (1973) 1 Panj & 
Har 705 (FB), that the denial of the benefits 
of the Acquisition Act to the persons whose 
lands are acquired under the Improvement 
Act will amount to violation of Article 14 
of the Constitution and, therefore, all bene- 
fits under the Acquisition Act. are to be allow- 


ed to the persons whose lands and properties: 


are acquired under the Improvement Act. It 
may also be pointed out that under Sec- 
tion 58 of the Punjab Municipal Act, 1911, any 
land can be acquired for the purposes of that 
Act by the State Government at the request 
of the Municipal Committee and that acqui- 
sition has to be made under the provisions of 
the Acquisition Act and on payment by - the 
committee of the compensation awardable 
under that Act. It is thus obvious that if 
the State Government acquires land for a 
municipal committee within the town and for 
the improvement trust in the same town, dif- 
ferent modes of determination of compensa- 
tion will have to be followed and the com- 
pensation determined in one case will be se 
a clear case of discrimination arises. 
reason, clause (2) of the Schedule and sub- 
section 3 (a), (d) and (f) added to S. 23 of 
the Acquisition Act by clause (3) of the 
Schedule, cannot be resorted to as the amount 
of compensation determined in accordance 
therewith will be less than the amount of 
compensation determined under Section 23 of 
the Acquisition Act and, therefore, these pro- 
visions are ultra vires Section 23 of that Act. 


3. The learned: counsel for the. Im- 
provement Trust has invited our attention te 
the judgment of the Supreme Court in Sarwan 
Singh v. State of Punjab, AIR 1975 SC 394, 
wherein para 10 of the Schedule to the Im- 
provement Act has been noticed as amending 
Section 23 of the Acquisition Act and it has 


been observed that the said para provides — 


some supplemental principles for determining 
the market value of the land according to 
the use to which the land is put on a material 
date. On the basis of the observations made 
in paras 3 to 6 of this judgment, it is sub- 
mitted that Section 59 of the Improvement 
Act and para 10 of the Schedule were Feld 
to be intra vires and, therefore, compensation 
can be determined under the mode provided 
by Section 23 of the Acquisition Act as 
amended by para 10 of the Schedale.. Taus, 
this decision appears to be directly in conflict 
with the previous decision of the Supreme 


land which - 


. Sion Bench for decision on th 
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Court in Nagpur Improvement Trust v. Vithal 


‘Rao (supra). In this situation, we have to 
‘follow the: decision of the larger Bench, even 


if prior in time, as was ruled by the Supreme 
Court in Mattulal v. Radhe Lal, AIR 1974 
SC 1596. With very great respect to the 
learned Judges who decided Sarwan Singh’s 
case (supra), we cannot follow that decision 
on this point in preference to the decision in 
Nagpur Imprevement Trust case (supra), 
which is by a larger Bench, though prior in 
time, which was not considered in Sarwan 
Singh’s case. 


4, Sarwan Singh’s case (supra), how- 
ever, also decided that the denial of the right 
of appeal available in the case of acquisition 
under the Acquisition Act does not make 
Section 59 of the Improvement Act ultra vires 
Article 14 of the Constitution. In view of 
that judgment, the attack on the vires of 
Section 59 of the Improvement Act on that 
ground is no more available to the petitioners. 

5. For the reasons given above, it is 
held— 

(i) that the compensation to be awarded 
to the landowners whose land is acquir- 
ed for a Town Improvement Trust will 
not be-less than the compensation de- 
termined for that land under the Land 
Acquisition Act and clause (2) and 
clauses (a), (d) and (£) added to sub- 
section (3) of S. 23 of the. Land Acqui- 

_ sition Act by clause (3) of para 10 of 

the Schedale to the Town Improve- 

ment Act, which have the effect of 
reducing the amount of compensation 
to an amount less than the amount 
payable under the Acquisition Act, are 
ultra vires Article 14 of the Constitu- 
tion and are struck down, and 

the non-provision of the right of ap- 
Sie against the award made by 

ribunal under Section 59 of the Im- 
provement Act does. not make the pro- 
visions of that section ultra vires Arti- 
cle 14 of- the Constitution on the 
ground that a right of appeal has: been 
provided in the Acquisition Act against 
the award of the District Judge to the 
High Court. 


All these cases will now gò back to the Divi- 
e remaining 
points involved in these cases and for deter- 
mination of the amount of compensation in 
accordance with the decision recorded above. 
SANDHAWALJA, J. :— I agree. 
TEWATIA, J. :-~ I also agree. 


Order accordingly. 
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FULL BENCH — Two or more representatives — Two 


R. S. NARULA, C. J. 
PREM CHAND JAIN AND 
MUNI LAL VERMA, JJ. 
(And finally by D. B. consisting of 
Muni Lal Verma, J. and 
Narula, C. J.) 
Amar Nath and others, Appellants v. Mul 
Raj (deceased) represented by his legal re- 
presentatives, and others, Respondents. 
Letters Patent Appeal No. 397 of 1971, 
and Civil Misc. Nos. 1134 of 1972; 9152 of 
1974 and 1135 of 1972, Opinion of F. B. 
dated 27-1-1975 and final disposal by D. B. 
on 28-2-1975.* 


(A) Li tion Act (1963), S. 5 Expla. — 
ion “sufficient cause” — Meaning of 


condonation of delay. 


Per Full Bench :— The expression “suffi- 
cient cause” is not defined in the Limitation 
Act. It means a cause which is beyond the 
control of the party invoking the aid of Sec- 
tion 5. The test, whether or not a cause is 
sufficient, is to see whether it is a bona fide 
cause, inasmuch as nothing shall be taken to 
be done bona fide or in good faith which 
is not done with due care and attention. Sub- 
ject to the above test, the words “sufficient 
cause” should receive liberal construction so 
as to advance substantial justice. When no 
negligence nor inaction nor want of bona 
fides, is imputable to a party for the delay 
in filing an appeal, it would constitute suf- 
ficient cause. (Para 2) 

When according to wrong practice pre- 
vailing in the High Court prior to decision 
of Full Bench in 1974 P. L. R. 451 Letters 
Patent Appeals were entertained by the office 
contrary to the requirements of Rule 3 of 
Chapter 2-C Volume V of the Rules and 
Orders. of the High Court without being ac- 
companied by three sets of spare paper-books, 
and time was allowed to file the same, and 
on filing the copies even beyond the expiry 
of the period of limitation the appeals were 
entertained and admitted, this does in law 
constitute sufficient cause for condonation of 
delay in filing the Letters Patent Appeals. 
Thus, a wrong practice of the High Court, 
which misleads an appellant or his counsel 
in not filing the appeal complete in all res- 
pects (without three sets of spare paper-books) 
should be regarded as “sufficient cause” under 
Section 5 for enlarging the time prescribed 
for the appeal. 


*(Case referred by Division Bench of R. S. 


Narula, C. J. and 
` DI- 22-1-1975). 
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Muni Lal Verma, J., 


Act. 


of the | 
~ No abatement of appeal. 


Per Division Bench :— When two or more 
legal re tatives of the deceased respond- 
ent are impleaded within time or are already 
on record, they would be sufficient to re- 
present his. estate and non-impleading of his 


l 
I 
a 


i 


egal representatives already on record © 


other legal representatives would, not entail ; 


the abatement of the appeal. 


oe yee G 
Expression “the date of the decree” — Mean- 
ing — Sult for partition and rendition of ac- 


(Para 12) 


. count — Decree in consequence of award re- | 


p 
17-9-1953 — Application for amendment of 


(1908), S. 48 (1) (Prior to | 
Limitation Act, 1963) — 


decree rejected in 1957 — On revision High , 


Court on 13-7-1963 directed amendment of 


decree relating to money — Execution of. 


1 
{ 
| 


decree fled on 21-1-1966 — Execution held 


barred by time. 
In suit for partition of immovable pro- 
perty and rendition of accounts, 


rule of the Court and. a decree- in 


consequence | 
thereof was recorded on 9-4-1951. No appeal 
had been filed in High Court against the ' 


aeaa The appeal that was filed in 
1953 was against the order (and not against 
the decree) refusing to set aside the award, 
under Section 39 (1) (vi) of the Arbitration 
In or about the year 1957, the decree- 
holder-appellants made application under Sec- 
tions 151 and 152, Civil P. C. to the trial 


Court for amendment of the decree. It was 


declined on 2-12-1957. On revision against 
the said order, the High Court on 13-7-1961 
directed that the decree be amended so as to 
entitle the decree-holder-appellants to recover 
Rs. 16,860/- in place’ of Rs. 12,435/-. 


Court and had been dismissed on 17-9- | 


{ 


the award | 
passed in arbitration proceedings was made | 


i 


| 
l 


| 
A 
| 
| 
| 
| 
| 


The ` 


appellants applied for execution of the amend- | 
ed decree on 21-1-1966. The question was ' 


whether the execution was barred by time? 


Held: (Per Division Bench) (i) that it 
could not be maintained that the decree, 
which was recorded by the trial Court as a 
consequence- of its making the award the rule 
of the Court, was the subject of the -appeal 
before High Court. or that it (the decree) was 
confirmed by High Court when it dismissed 
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the appeal under Section 39 (1) (vi) of the : 


Arbitration Act. Thus, it could not be said 
that the decree passed by the trial Court had 


run from 17-9-1953 when the appeal, 
to above, was dismissed by High Court. 
expression “the date of the decree’ in Sec- 
tion 48 (1) (a) meant the date of the decree 
which it was directed to bear under O. 20, 
R. 7 that is the date when the judgment was 
pronounced. (Para 15) 
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apply because the amendment of decree 
ordered by High Court on revision against 
the order of the trial Court declining to 
amend the- decree. under Sections 151 and 152 
did not direct any payment of money or the 
delivery of any property to be made at a cer- 
tain date or at recurring periods. Therefore, 
the question of time of limitation running 
from the date of default in making the pay- 
ment or delivery of the property on a certain 
date or at the recurring period fixed by the 
decree did not arise. (Para 15) 
- (iif) that the. mere direction by the Ap- 
pellate Court to the subordinate Court to 
amend the decree so as to include certain 
item would not confer on that order the 
status of an Appellate Court’s decree and the 
time under Section 48 would run only from 
the date of the original decree and not from 
the date of the High Court’s order. directing 
amendment on 13-7-1961. Distinction be- 
tween amendment of decree on appeal or revi- 
sion and that on application under Sec- 
tions 151, 152 pointed. (Para 15) 
(iv) that the terminus a quo in the case 
according. to Section 48 was 9-4-1951, when 
the decree had been passed by the trial Court. 


‘The said period of 12 years expired on 9-4- 


1963, and as the execution application: was 
filed on 21-1-1966, that is, about 3 years after 
the expiry of the period of 12 years provided 
by Section 48 it was clearly barred by time. 
(Para 15) 
_ (D) Limitation Act (1963), S. 31 (a), Arti- 
cle 136 — Execution application already be- 
coming time barred long before Act came 
into force — Enforceability of decree. AIR 
1938 All -539, Not followed. — . 

Per Division Bench:— When an execu- 
tion ne fanegp a had already become barred 
long before the new Limitation Act came into 
force and the decree sought to be executed 
provided for its execution on payment of 
court-fees, relying on Art. 136 it could not 
be contended that the decree was- not enforce- 
able at once. Even otherwise, assuming Arti- 
cle 136 applied the decree: could not be said 
to be not enforceable on date of decree. 

(Para 17) 

A decree can only be said to be not 

enforceable when it is incapable of execution 


' on the date when it is passed, on account of 


the very terms of the decree. There must be 
something inherent in the decree which does 
not make it enforceable immediately when 
it is passed and postpones its execution to 
some contingency which is to happen in future 
and which is beyond the-control of the decree- 
holder. Limitation for execution of decree 
commences from the date of the decree and 
neither non-payment of court-fee nor non- 
supply of stamp paper for the purpose of 
drawing up of the decree can arrest the run- 
ning of limitation. AIR 1951 SC 16, Rel. on; 
Case law relied upon. AIR 1921 PC 31, 
Distinguished and AIR 1938 All 539, Not 
followed. (Para 17) 
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(ii) that Section 48 (1) (b) would not. 
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R. L. Aggarwal, Amar Dutt and K. G. 
Chaudhry, for Appellants; H. L. Sarin, Sr. 
Advocate and M. L. Sarin with him, for Res- 
pondents. 


_ MUNI LAL VERMA, J. :— The question 
which has been referred by the Division Bench 
to us for decision, reads thus :— 


“Whether the mere fact that according 
to the particular practice prevailing in the 
High Court before the decision of the Full 
Bench in the case of Mahant Bikram Das 
Chela Mahant Lachhman Dass Mahant, 
Amritsar v. Financial Commr. Revenue, Pun- 
jab, Chandigarh, (1974) 76 Pun LR 451 = 
(AIR 1975 Punj & Har 1) (FB) (supra) Letters 
Patent Appeals were entertained by the office 
contrary to the requirements of Rule 3 of 
Chapter 2-C of Volume V of the Rules and 
Orders of the High’ Court without being 
accompanied by three sets of spare paper- 
books, and time was allowed to file the same, 
and for filing the copies even beyond the ex- 
piry of the period of limitation the appeals 
were entertained and admitted does or doeg 
not in law constitute sufficient cause for con- 
donation of delay in filing the Letters. Patent 
Appeals which were filed before the judgment 
of the- Foll Bench.” 

2. The circumstances which necessita- 
ted the making of this reference are stated in 
the order of reference and need not be re- 
capitulated. The expression “sufficient cause” 
is not defined in the Limitation Act (No. 36 
of 1963), hereinafter called the Act. It, in 
my opinion, means a cause which is beyond 
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the control of the party invoking the aid of 
Section 5 of the Act. The test, whether or not 
a cause is sufficient, is to see whether. it is a 


bona fide cause, inasmuch as nothing shall’ 


_|be taken to be done bona fide or in good 
faith which is not done with due care and 
jattention. Subject to the above test, the 
words “sufficient cause” should receive: liberal 
construction so as to advance substantial jus- 
tice. When no negligence nor imaction nor 
- want of bona fides is imputable to a party for 
e delay in filing an appeal, it would con- 
itute sufficient cause. 

Relying on several judgments and Explan- 
tion to Section 5 of the Act, Shri Ram Lal 
Aggarwal, learned counsel for Amar: Nath and 
others, who are appellants in L. P. A. 397 of 
1971, contended that the wrong practice pre- 
vailing in this Court in receiving and admit- 
ting the Letters Patent Appeals, which were 
not in accordance with the requirements of 
Rule 3 of Chapter 2-C of Volume V of the 
Rules and Orders of the High Court (that is, 
when the memorandum of appeals were not 
accompanied by three sets of spare, paper- 
books) had misled the counsel in filing the 
aforesaid Letters Patent Appeal without the 
said spare copies. He added that the said 
mistake was honest and could not be attribut- 
ed to any negligence or want of good faith 
of the counsel who filed the. appeal, much less 
of the appellants, and, as’ such, the same 

ould be considered as “sufficient cause”. I 
find merit in his conteition. Explanation to 
ion 5 of the Act, which runs as under :— 

“The: fact that the. appellant or the ap- 
plicant was misled by any order, practice or 
judgment of the High Court, in ascertaining 
or computing the prescribed period may be 
sufficient cause within the meaning of this 
section.” i 
renders a practice of the High Court, which 
misleads an appellant or an applicant in ascer- 
taining or computing the period of limita- 
tion, as sufficient cause under Section 5 for 
extending the prescribed period of* limitation. 
Having regard to the sald Explanation, it 
would be justified and reasonable to infer 
that wrong practice of this: Court in receiving 
and admitting the Letters Patent Ap : 
without the same- being accompanied by 
three sets of spare paper-books, tantamounts 
to “sufficient cause” as contemplated by Sec- 
tion 5 of the Act for granting extension in the 
time for an appeal. The judg- 
ments reported as Sukh Dial v. Jai Singh, 1890 
Pun Re 101; Nibaran Chandra Dutt v. Martin 
and Co., AIR 1920 Cal 304; Jyotindranath 
Sarkar v. Lodna Colliery Co. Ltd., AIR 1921 
Pat 175 (FB); Bhimasena Rao v. Venugopal 
Mudali, AIR 1925 Mad 725; Governor-Gene- 
ral in Council v. Jesraj Tilakchand, AIR 1950 
Assam 83; Nagindas Motilal v. Nilaji Moroba 
Naik, AIR 1924 Bom 399 and Kedar Lal v. 
Hari Lal, AIR 1952 Cal 176, support the 
view that a wrong practice of the High Court, 
which misleads an appellant or his counsel 
in not filing the appeal complete. in all res- 


who- delivered the: final 


A. LR. 
(without three sets of spare paper-books 


the case in hand) should be regarded as‘. 


“sufficient cause” under Section 5 of the. 
Act for enlarging the time prescribed for the 
appeal. No decision contrary to the aforesaid 
view, expressed in the 
above; was referred to us. 


3.5, It, thus, follows from the above) 
that the practice prevailing in this Court be- 
fore the decision of the Full Bench in Mahanti 
Bikram Dass Chela Mahant Lachhman Dass 
Mahant, Amritsar v. The Financial Commr., 
Revenue, Punjab, Chandigarh, (1974) 76 Pun 
LR 451 = (AIR 1975 Punj and Har 1) (FB) 


in entertaining and even admitting the Letters]. 


Patent Appeals without being accompanied by 
three sets of spare paper-books when the same 
were filed, and refiling the same with the said 
three sets of spare paper-books and com- 
plete in all respects: beyond the expiry of the 
prescribed period of limitation, constitutes 
sufficient cause” for granting extension of 
the time prescribed for appeal; and I would 
record the answer to the question, referred 
to us, in the affirmative. The application 
would now go back to the Division Bench 
for final disposal. In the circumstances of 
the case, there would be no order as to costs.: 


R. S; NARULA, C. J. :— I agree entirely. 


PREM CHAND JAIN, J.:— I alo 
agree. 


[The application then came for final` dis- 
posal before Division Bench consisting of. 
Muni Lal Verma, J. and R. S. Narula, C. J.,, 

judgment on 28-2-! 
1975]. i 


_ MUNI LAL VERMA, J.:— 6. 
This Letters. Patent Appeal as well as Letters- 
Patent Appeal No. 557 of 1971 have arisen' 
out of execution proceedings. The material 
facts of the case are as follows :— 


Amar Nath and others (hereinafter called 
the: decree-holder-appellants) filed’ a suit for 
partition of immovable property and rendition 
of accounts in the year 1946. During the 
pendency of’ the said lis, the disputes, on the 
agreement of parties, were referred to arbitra- 
tion and award was thereafter made and filed 
on March 20, 1950. The respondents, who: 
were defendants in the suit, filed objections 
under Section 30 of the Arbitration Act, 1940,- 
for setting aside the award. The said objec- 
tions: were rejected and the award was made 
the rule of’ the Court and a decree for posses- ' 
sion of certain immovable property and for 
Rs. 12,435/- was granted on 9-4-1951 to the’ 
plaintiffs, who are included inthe appellants, 
against the defendants, majority of whom are 
respondents. The appeal preferred by the-said 
defendants under Section 39 (1) (vi) of the 
Arbitration Act against the. order of the trial. 
Court refusing to set aside the award was’ 
dismissed by this Court on 17-9-1953. 

7. In or about the year 1957, the: 
decree holder-appellants made application ` 
under Sections 151 and 152, Civil P. C., to. 


f 


“et 


judgments referred to _ 


> 
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It was declined on 2-12-1957. Aggrisved by 
the said order, the decree-holder-appellants 
came to this Court in revision, which was 
accepted on 13-7-1961 and it was, directed 
that the decree be amended so as to entitle 
the decree-holder-appellants to recover Rupees 
16,860/- in place of R. 12,435/-. 

8. The appellants applied for execu- 
tion of the amended decree on January 21, 
1966. The respondents filed objections under 
Section 47, Civil P. C., raising the plea of 
bar of limitation, stating that 12 years had 
elapsed from the date of decree. The said 
objections were opposed by the appellants. 
So, the following issue was settled: 

1. Whether the execution is barred ‘by 
time? 

9, The executing Court decided the 
said issue in the affirmative and dismissed the 
execution application as time-barred. So, the 
appellants appealed to this Court. The learn- 
ed Single Judge came to the conclusion that 
the decree so far as it related to possession 
of immovable property was barred by time, 
having been filed beyond 12 years from the 
date of the decree and, as such, he affirmed 
the finding of the executing Court respecting 
that part of the decree. He, however, found 
that some of the decree-holder-appellants 
were minors and in view of the provisions 
contained in Sections 6 and 7 of the Limita- 
tion Act read with Order XXXII, Rule 6, 
Civil P. C., no valid discharge could be given 
on their behalf respecting the decree relating 
to the recovery of money,- Therefore, he re- 
versed the finding of the executing Court on 
the aforesaid issue so far as it related to the 


decree for reco of money and held that 
the execution | ion regard to Te- 
covery of the etal amount was within 
time. In these premises, he allowed the ap- 


peal partly. 
Aggrieved by the judgment of the learned 


Single Judge, both the parties have filed- 


separate appeals under clause X of the Letters 
Patent. This Letters Patent Appeal is by the 
decree-holders against the judgment of the 
learned Single Judge, whereby execution of 
decree for possession of the land was held to 
be time-barred, and Letters Patent Appeal 
No. 557 of 1971 (hereinafter called the se- 
cond L. P. A.) is by the judgment-debtors 
(appellants in that appeal) against the judg- 
ment of the learned Single Judge declaring 
execution application with regard to the money 
part of the decree being within time. Since 

th these appeals have arisen out of one 
case and involve common questions of fact 
and law, the same are being disposed of by 
One judgment. 


10. Both these appeals were filed on 
July 12, 1971, when this Court had reopen- 
ed after long vacation. It is common case of 
the parties that the sald date, i.e., 12-7-1971, 
was the last day of the period allowed by limi- 
tation for filing the appeals within time. This 
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appeal was not accompanied by three d 
pk ti of the paper-book as required by eS 
Chapter 2-C, Volume V of the Rules and 
Orders of the High Court (hereinafter refer- 
red to as Rule 3) when it was filed. There- 
fore, it was returned by the Registry on 
July 17, 1971, with the direction to furnish 
three sets of paper-book within a week. The 
said three typed paper-books were supplied 
and the appeal was refiled on July 24, 197], . 
and it was admitted on September 24, 1971. 
It has been held in 76 Punj LR 451 = (AIR 
1975 Puni ! (FB), that the provisions contain- 
ed in Rule 3 are imperative and when an 
appeal under Clauss X oi the Letters Patent is 
not accompanied by ths required documents, 
including three typed paper-books, it would 
be regarded as no appeal. 

Therefore, feeling that the appeal was in- 
competent when it was dled on July 12, 1971 
inasmuch as there was non-compliance with 
the provisions of Rule 3 and it was barred 
by time when it was refiled on July 24, 1971 
with the 3 copies of the documents, includ- 
ing the paper-book, as required by the said 
tule, the appellants moved application under 
Section 5 of the Limitation Act for condona- 
tion of delay. The ground taken for claim- 
ing condonation of delay was that it was due to 
wrong practice prevailing in this Court that 
the appeal had been filed on July 12, 1971, 
without 3 typed copies of the documents in- 
cluding the paper-book. The said application 
was opposed. Since the question as t whe- 
ther wrong practice prevailing in this 
Court in entertaining Letters Patent Appeal 
without being accompanied by three sets of 
decuments, including paper-books, constitutes 
sufficient cause under Section 5 of the Limita- 
tion Act for condoning the delay was of im- 
portance, it was referred for decision to the 
Full Bench in the following terms :— 

“Whether the mere fact that according 

prevailing in the 
High Court before the decision of the Full 
Bench in the case of Mahant Bikram Das 
Chela Mahant Lachhman Dass Mahant, Amrit- 
sar, 76 Pun LR 451=(AIR. 1975 Punj 1) (FB) 
(supra) Letters Patent Appeals were entertain- 
ed by the office contrary to the requirements 
of R. 3 of Chapter 2-C of Volume V of the 
Rules and Orders of the High Court without 
being accompanied by three sets of spare 
paper-books, and time was allowed to file 
the same, and on filing the copies even beyond 
the expiry of the period of limitation the ap- 
peals were entertained and admitted, does or 
does not in law constitute sufficient cause for 
condonation of delay in filing the Letters 
Patent Appeals which were filed before the 


judgment of the Full Bench.” 


11. The Full Bench answered the said 
question in the affirmative. It was not denied, 
and we are also aware of the fact, that prior 
to the pronouncement of the Full Bench judg- 
ment in Mahant Bikram Dass’s case 76 Pun 
LR 451 = (AIR 1975 Punj 1) (FB) Letters 
Patent Appeals were being filed and entertain- 
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ed by the Registry of this Court without the 
same being aes by three sets of docu- 
ments, including spare paper-books. This 
practice was patently in contravention of the 
provisions of Rule 3 and was undoubtedly 
wrong, but # had been prevailing and could 
have the effect of misleading the litigants and 
the counsel in filing the Letters Patent Ap- 

without three sets of documents, refer- 
red to in Rule 3. Therefore, in view of the 
decision of the aforesaid question by the Full 
Bench, we find that it was due to a bona 
fide mistake committed on account af the 
wrong practice, referred to above, obtaining 
in this Court, that this Letters Patent Appeal 
was filed on July 12, 1971. withont being ac- 
companied by three copies of documents, 
tendering non-compliance of the provisions of 
Rule 3 and this constitutes ‘sufficient cause 
Within the scope of Section 5 of the Limita- 
tion Act. Therefore, we allow Civil Miscel- 
laneous Application No. 9152 of 1974 and 
condone delay in presenting this appeal 
with three copies of the documents referred 
to in Rule 3, on July 24, 1971. 


12. Mul Raj, who was one of the judg- 
ment-debtor-respondents, died on October 11, 
1971, leaving behind two sons, viz., Prem 
Nath and Surinder Kumar, seven daughters 
and a widow. No application for impleading 
them as his legal representatives had been 
moved within 90 days after his death. There- 
fore, the appellants made application (Civil 
Misc. No. 1134 of 1972) for setting aside the 
abatement of appeal on the ground that they 
had come to know about his (Mul Raj’s) death 
some time after December 14, 1971. They 
also moved application (Civil Misc. No. 1135 
of 1972) for impleading the aforesaid legal re- 
presentatives af Mul Raj. Both these applica- 
tions: were opposed by the respondents. The 
appellants further made application (Civil 
Misc. No. 9142 of 1974) stating that the two 
sons of Mul Raj had already been impleaded 
as respondents in the appeal and they might 
be treated as his legal representatives. at 
application had been allowed subject to all 
just exceptions on November 6, 1974. It is 
worthy of note that Prem Nath and Surinder 
Kumar, who- was shown as Mohinder Kumar, 
were. already on fhe record in the array of 
respondents at Nos. 5 and 6. That means 
that two of the legal representatives of Mul 
Raj were already on record though im the 
capacity of judgment-debtors themselves when 
Mul Raj died. Therefore, we feel that no 
question of abatement of appeal arises when 
the said fwo sons of Mul Raj were already 
on record as respondents. 

It is now well settled that when one or 
two more legal representatives of the deceased 
respondent are impleaded within time or are 
already on record, they would be sufficient to 
represent his estate and non-impleading of 
his other Jegal representatives would not entail 
the abatement of the appeal. Therefore, when 
the appeal did not abate, the necessity of mak- 
ing Civil Misc. No. 1134 of 1972 for setting. 
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aside the abatement does not arise. 
these premises that we find that the said ap- 


plication (No. 1134 of 1972) is redundant and - 


the same is disposed of accordingly. As the 
appeal has never abated, we allow Civil Mise. 

©. 1135 of 1972 and direct that the legal 
representatives of Mul Raj, excepting Prem 


Nath and Surinder Kumar alias Mohinder | 


Kumar, who are already on record and have 
been treated as legal representatives of Mul 
Raj, be and are impleaded as his legal repre- 
sentatives and they are being represented by 
. Sarin, of 

aforesaid circumstances, the objection of Shri 
H. L. Sarin, that the appeal had abated on 


account of the ger mee) of all the legal | 


representatives of M 
and is overruled. 

13. The principal contention raised by 
Mr. Ram Lal Aggarwal, learned counsel for 
the appellants, was that the period of limita- 
tion began to run from July 13, 1961, when 
the decree was amended and, therefore. the 
execution application, which was presented on 
January 21, 1966, was within time. In order 
to appreciate the said contention and fo 
decide the point of limitation, which is the 
main controversy between the parties, it is 
necessary to set out the following dates :— 

The award was made rule of the Court 


Raj is without merit — 


and decree was recorded by the trial Court in | 


consequence thereof on 


the 


and the was dismis- 


said appeal 


sed on tember 17, 1953. 


Application made by the decree-holder. — 


-e ee 


appellants under Sections 151 and 152, Civil - 
P. C. (hereinafter called the Code) was declined - 


by the trial Court on ... 


December 2, 1957. ` 


Revision against the order passed the 


trial Court declining the amendment of the 


decree was allowed and it was. directed that » 
the decree be amended so as to entitle the — 


decree-holders to recover Rs. 16,860/- in place 
of Rs. 12, 435/- on cis 

Execution aplication 
on ae a J 
14. Sub-section (1) of S. 48 of the 
Code, which governed the case and has now 
been by Section 28 of the Limita- 


July 13, 1961. 


tion Act (No. 36 of 1963), hereinafter called . 


the new Act, which came into force on Janu- 
ary 1, 1964, reads as under :— 
. “48. (1) Where an application to execute 


a decree not being a decree granting an injunc- | 


tion has been made, no order for the execu- 
tion of the same decree shall be made upon 
any fresh application presented after the ex- 
piration of twelve from— 
(a) the date of the decree sought to be 
executed, 


or, 
(o) . where the decree or any subsequent 


order directs any payment:.of money . 


or the delivery of any property to be 


made at a certain date or at recurring © 


periods, the date of the default in | 


oo 
vi; 
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_ making the payment- or delivery in res- 
pect of which the applicant seeks to 
execute the decree.’ 


15. Admittedly, the said section fixed 
the outside period after which execution . of 
decree could not be granted and it applied 










The express 
decree?” in clause (a) of sub- 
section (1) of S. 48 means the date of the 


is pronounced. 
date of the decree in the 


y 
been filed in 
Court against the said decree. The ap- 
I that was filed in this Court and had been 
dismissed on September 17, 1953, was against 
e order (and not against the decree) refusing 


ject of the appeal before this Court or that 
it (the decree) was confirmed by this Court 
hen it dismissed the aforesaid appeal. 
that view of the matter, it would not be 
rrect to say that the decree passed by the 
ial Court had merged in any decree passed 
by this Court. 


As a matter of fact, as indicated above, 
this Court did not confirm or pass any 
decree. It has simply dismissed the appeal 
which had been preferred -against the order 
refusing to set aside the award. In these 
premises, it is not permissible to urge that 
time would run from September 17, 1953 


when the appeal, referred to above, was dis-- 


missed by this Court, for the obvious reason 
that while dismissing that appeal this Court 
neither passed any decree nor confirmed the 
decree passed by the trial Court. Clause (b) 
of sub-section (1) of S. 48 of the Code would 
not apply because the amendment of the 
decree, ordered by this Court on revision 
against the order of the trial Court declining 
to amend the decree on the application moved 
by the decree-holder-appellants under Sec- 
tions 151 and 152 of the Code, did not direct 
any payment of money or the delivery of any 
property to be made at a certain date or at 
recurring periods. 
time of limitation running from the date of 
defaukt in making the payment or. delivery of 
the property on a certain date or at the 
recurring period fixed by the decree did not 
arise. 


There is a distinction between amend- 
ent of a decree on an appeal or revision 
preferred against a decree passed by the trial 
urt and the amendment of the decree direct- 
on an application moved under Ss. 151 


Amar Nath v. Mul Raj (FB) (M. L. Verma J.) 


In. 


Therefore, the question of 
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and 152 of the Code. When a decree is alter- 
ed, modified or amended on appeal or revision 


-against the decree itself, the decree of the 


trial Court merges in the decree of she Ap- 
pellate Court and the decree of the Appellate 
Court merges in the decree passed by the 
revisional Court. Therefore, there can be no 
manner of doubt that in such a case the 
date of decree, whether the original decree is 
confirmed, modified or amended in appeal or 
revision, is the date of the Appellate or revi- 
sional Court. But there are series of judg- 
ments reported in Faqir Chand v. Kundan 
Singh,- AIR 1932 All 351; Ganesh Das v. 
Vishan Das, AIR 1935 Lah 292, Mt. Dulhin 
y. Harihar Gir, AIR 1939 Pat 607; Rama- 
chandra Rao v. Parasuramayya, AIR 1940 
Mad 127; Shvam Sunder Prasad v. Ramdas 
Singh, AIR 1946 Pat-392; Ganeshmal Pasmal 
v. Nandlal Tulsiram, AIR 1954 Bom 104 and 
Krishna Pillai Narayana Pillai v. Neelakanta 
Pillai Velayudhan Pillai, AIR 1957 Trav-Co 
293, wherein it has been observed that period 
of 12 years under Section 48 of the Code is 
final and cannot be extended by way of 
amendment of the decree, whether that 
amendment is made before or after the expiry 
of the said period of 12 years, and the date 
of decree within the meaning of Section 48 
of the Code is always the date of original 
decree and not the dafe of amended decree. 


It may be noted that under clause 4 of 
Article 182 of the Limitation Act (No. 9 of 
1908), the period of limitation where the 
decree had been amended was 3 years from 
fhe date of amendment but the said Article 
was expressly limited to applications for exe- 
cutions. not provided by Section 48 of the 
Code. The said Article 182 of the old Act 
clearly Ieft the provisions of Section 48 of 
the Code untouched and, therefore, there could 
not be execution of a decree governed by 
Section 48 of the Code when 12 years- had 
passed from the date of the decree, amend- 
ment or no amendment. It has been further, 
observed in Ganesh Das’s case (supra), that] 
the mere direction by the Appellate Court to 
the subordinate Court to amend the decree so 
as to include certain item will not confer on 
that order the status of an Appellate Court’s 
decree and the time under Section 48 of the 
Code will run only from the date of the orl- 
ginal decree and not from the date of the 
High Court’s order directing amendment. 

In view of the aforesaid judicial pro 
nouncement by the High Courts, it is difficult 
to maintain that the order passed by this 
Court on July 13, 1961, in the revision, which 
had been preferred against fhe order of’ the 
trial Court declining to amend the decree, has 
the status of a decree much less that the 
period of 12 years, as provided in Section 48 
of the Code, can run from the said date, Le., 
July 13, 1961, or from any other date when 
the trial Court’ had amended the decree. The 
position of law is, therefore, clear and admits; 
of no doubt whatsoever toat the terminus a 
quo in the case in hand, according to Sec- 
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ltion 48 of the Code, was April 9, 1951, when 
the decree had been passed by the trial Court 
and in no case ‘it can be maintained that the 
period of 12 years, as provided by ‘Section 48 
of the Code, could run from any other date, 
Da is, from September 17, 1953, when the 

appeal carried to this Court against the order 
refusing to set aside the award, had been 
dismissed, or from July 13, 1961, when the 
revision preferred against the order of the trial 
(Court, declining to amend. the decree under 
Sections 151 and 152 of the Code, had been 
` dismissed: (sic—accepted). The. said period of 
12 years expired on April 9, 1963, and as 
the execution application was filed on Janu- 
ary 21, 1966, that is, about 3 years after the 
expiry of the Pae of 12 years provided by 
Section 48 of the Code, it is clearly barred 
by time. 

16. Confronted with the formidable 
difficulty of saving the execution application 
from the bar of limitation on account of its 
having been made long after eee nee 2 
the period of 12 years prescribed 
of the Code, Mr. Ram Lal pes aa 
ed counsel for the appellants, relying on Arti- 
cle 136 of the new Act contended that the 
decree which was passed by the trial Court 
was not enforceable at once, because it pro- 
vided that the appellants could apply for 
execution of the decree on payment of court- 
fee. on Rs. 12,435/- and, as such, the time 
began to run from the date when they (the 
appellants) had deposited the court-fee on the 
aforesaid amount. The said contention is, in 
our opinion, not well-founded. Clause (a) of 
Section 31 of the new Act reads thus :— 


“31. Nothing in this Act shall,— 
(a) enable any suit, appeal or application 
to be instituted, preferred or made, 
for which the period of limitation pre- 
scribed by the Indian Limitation Act, 
1908, expired before the commence- 
ment of this Act.” 


17. The new Act, as pointed out above, 
came into force on January 1, 1964. The 
execution application, as discussed in the pre- 
ceding para, had become barred by time on 
- April 10, 1963, since the period of 12 years 
prescribed by Section 48 of the Code expired 
on April 9, 1963, i.e., long before the new 
Act came into force. Therefore, no help ‘can 

be invoked from Article 136 of the new Act 
as it would be inapplicable because of the 
ovisions contained in clause (a) of Sec. 31, 
oduced above. Similar view was taken 
in Kumar Taranand v. Thakur Chandra 
Bhusan Prasad, AIR 1968 Pat 458. In the 
view which we have taken that no benefit of 
the provisions contained in Article 136 of the 
new Act can be sought by the appellants since 










the new Act came into force it is unneces- 
to pronounce any opinion on the point 

ised by Mr. Ram Lal Aggarwal. But even 
assuming for the sake of argument — though 


Amar Nath v. Mul Raj (FB) (M. L. Verma J.) 
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not conceding — that Article 136 of the new 
Act could apply, it cannot be maintained that 
the decree recorded by the trial Court was 
not a ea on the date of the decree 
simply because it (the decree) had directed 
the appellants to pay court-fee on Rs. 12,435/- 
before applying for its execution. 

The words read the decree or order 
becomes enforceable? occurring in Article 136 
of the new Act did not find mention in 
Article 182 of the old Act or in Section 48 
of the Code. Relying on Rameshwar Singh 
v. Homeswar Singh, ATR 1921 PC- 31 and 
Babu Ram v. Gopal Sahai, AIR 1938 All 539, 
Mr. Ram Lal Aggarwal had been of the 
view that the decree became enforceable 
when the’appellants paid the court-fee. We 
are unable to subscribe to that view. In 
our opinion, a decree can only be said to be 
not enforceable when it is incapable of execu- 
tion on the date when it is passed, on ac- 
count of the very terms of the decree. There 
must be. something inherent in. the decree 
which does not make it enforceable immedia- 
tely when it is passed and postpones its ex- 
ecution to some contingency which is to hap- 

in future and which is beyond the con- 


pen 
trol of the decree-holder. here is a long! 


line of cases reported in Ram Narain v. 
Maharaj Narain, AIR 1940 Lah 337; Laxman 


‘Minaji v. Narayan Appaya, AIR 1961 Mys 


172; Devi Kant Mishra v. Kant Pathak, AIR 
1972 Pat 429, Lala Baijnath Prosad v. Nursing- 
das Guzrati, AIR 1958 Cal 1; China Venkat- 
appa v. Peda Venkatappa, AIR 1943 Mad 650 
and Appa Rao v. Veeraju, AIR 1962 Andh 
Pra 385, wherein it has been ruled that limi- 
tation for execution of decree commences 


=» 


from the date of the decree and neither non- - 


payment of court-fee-nor non-supply of stamp 
paper for the purpose of drawing up of the 
decree can arrest the running of limitation. 
Yeshwant Deorao v. Walchand Ramchand, 
AIR 1951 SC 16, concludes the matter. H 
has been held therein that where a decree 
provides that the decree-holder should pay 
the deficit court-fee on the decretal amount 
before its execution the decree is not a condi- 
tional one in the sense that some extraneous 
event is to happen on the fulfilment of which 
alone it can be the. payment of 
court-fees on the amount found due is entirely 
in the power of the decree-holder. and there 
is nothing to prevent him from paying it then 
and there, and, thus, it is a decree capable 
of execution from the very date: it is passed. 
The judgment rendered in Rameshwar Singh’ 
case (supra) was in a different context and 
we do not propose to advert to its facts, or 
to be gnided by the judgment in Babu Ram’s 
ae (supra), for the obvious reason that the 
point in issue, as above, ‘stands 
settled by the Supreme Court in Yeshwant 
Deorao’s case (supra). 
There was no hitch or hindrance for the 
appear to pay the court-fee directed by 
decree immediately after passing of the 
same and then to execute it. Therefore, in 
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our Ay sesso the decree must be deemed to 
be enforceable on April 9, 1951 when it was 
recorded by the trial Court and, as such, 
the provisions of Article 136 of the new Act 
can render no assistance. It may also be 
stated that we have not been referred to any 
material on the record to show as to when 
court-fee, as directed by the trial Court, had 
been deposited by the appellants. So, from 
whatever angle the case may be viewed, the 
conclusion is inevitable that the execution ap- 
aprons filed on January 21, 1966, was barred 

y time and the finding of the learned Single 
Judge on that point is unassailable and neither 
of the contentions advanced by Mr. Aggarwal 
has any merit and this appeal is without sub- 
stance and must fail. 


18. The second L. P. A. when filed 
within time on July 12, 1971, was not ac- 
companied by two spare sets of the paper- 
book. So, the same was also returned by 
the Deputy Registrar to the counsel of the 
judgment~debtor- llants on July 17, 1971, 
to be refiled within a week along with the 
required two spare sets of the paper-book. 
It was refiled on October 22, 1971, along 
with the required two other sets of paper- 
book stating that the delay in refiling was 
due to want of instructions from the appel- 
lants. The appeal was admitted on Novem- 
ber 18, 1971.. For the reasons recorded in 
para 5 above, we find that it was due to bona 
fide mistake on account of the wrong practice 
prevailing in this Court that the second 
L. P. A. was filed on July 12, 1971, without 
being accompanied by two sets of paper-book. 
The maximum extension of time for refiling 
the second appeal, which was incomplete on 
July 12, 1971, that could be granted by the 


Deputy Registrar, was 40 days. Since the. 


second L. P. A. had been refiled beyond 40 
days from July 12, 1971, the Deputy Registrar 
had no jurisdiction to excuse the delay and 
should have put up the case before the Bench 
for condonation of the delay in refiling the 
same. 


It is common knowledge that there had 
been a wrong practice in this Court in refiling 
the appeals beyond 40 days from the date 
of its return and the same were being enter- 
tained. Therefore, we have again an impres- 
sion that the appellants, and their learned 
counsel Shri H. L. Sarin in the second L. P. A., 
had been misled by the said wrong practice 
in failing to refile the second appeal within 
40, days after July 17, 1971 when it was re- 
turned by the Deputy Registrar. So, in the 
peculiar circumstances of this case, pecially 
when we have condoned the delay on part 
of the decree-holder-appellants in filing L. P. 
A. No. 397 of 1971, we are of the opinion 


. that there is sufficient canse for condoning 


the delay, on account of wrong practice pre- 
vailing in this Court, in filing the second 
L. P. A., complete in form, on October 22, 
1971, and we condone the same, and also 
allow application No. 176 of 1975. 


Amar Nath v. Mul Raj (FB) (M. L. Verma J.) 


[Prs. 17-20] P. & H. 253 


19. It is clear from the certified copy 
of. the decree that it had been recorded by 
the trial Court in favour of eight decise- 
holders, namely, Amar Nath, Dev Raj Hans 
Raj, Hari Krishan, Piare Lal, Om Parkash, 
Vijay Kumar and Krishan Kishore. Out of 


‘them, Amar Nath, Dev Raj, Hans Raj, and 


Hari Krishan were major at the time when 
the suit was instituted and when the decree 
was recorded. It appears that Piare Lal, Om 
Parkash, Vijay Kumar and Krishan Kishore 
were minor at the time of institution of the 
suit. Moti Sagar judgment-debtor-appellant 
swore an affidavit to the effect that Piare Lal 
was born on October 12, 1928, and he be- 
came major on October 13, 1946, and Om 
Parkash was born on April 4, 1934 and he 


- became major on April 5, 1952, and Vijay 


Kumar was born on March 27, 1934 and he 
became major on March 28, 1952, and that 
Krishan Kishore had died issueless on May 
28, 1952. The dates of birth of the aforesaid 
three respondents as well as the death of 
Krishan Kishore were admitted by Amar Nath 
respondent in his affidavit. He (Amar Nath) 
swore in his affidavit that Jaswant Rai was 
born in the year 1952, and he stated the 
dates of birth of the following respondents in 
his affidavit as under :— 


Arun Kumar sae July 1, 1952. 
Anil Kumar oes April 10, 1957. 
Rajinder Kumar _... February 2, 1951. 
Satish Kumar ate P January 1, 1955. 


__ 2%. Tt is, thus, clear that out of the 
eight decree-holders, Piare Lal, Om Parkash, 
Vijay Kumar & Krishan Kishore were minor. 
Krishan Kishore had died on May 28, 1952. 
Piare Lal had become major during the pen- 
dency of the suit while Om Parkash and Vijay 
Kumar had become major in the year 1952, 
i e, within one year after passing the. decree. 

Kumar, Anil Kumar, Satish Kumar, 
Rajinder Kumar and Jaswant Rai were not 
born when the suit was instituted. They 
were not plaintiffs im the suit and they were 
not decree-holders in favour of whom the 
decree had been recorded by the trial Court. 
Even Arun Kumar, Anil Kumar, Satish Kumar 
amt Jaswant Rai were born after the passing 
of the decree. All of them were, for the first 
time, impleaded as petitioners in Civil Revi- 
sion No. 120 of 1958, which had been filed 
on March 3, 1958 against the order of the 
trial Court ining the application moved 
for amendment of the decree under Ss. 151 
and 152 of the Code. In these circumstances, 
it cannot be maintained that Arun Kumar, 
Anil Kumar, Rajinder Kumar, Satish Kumar 
and Jaswant Rai were or could be treated as 
decree-holders. Therefore, their minority on 
January 21, 1966, when the execution applica- 
tion was filed or thereafter, can be of no 
avail to the decree-holder-respondents and 
cannot save the decree even so far as it re- 
lates to the recovery of money from the bar 
of limitation, for the obvious reason that in 
such a case Section 6 or 7 of the Limitation 
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Act or Rule 5 of the Order XXXII of the 
Code would not be attracted. 


21. It appears that. the facts, that 
Arun Kumar, Anil Kumar, Rajinder Kumar, 
Satish Kumar and Jaswant Rai were neither 
plaintiff in the suit nor the decree had been 
passed by the trial Court in their favour and 
Krishan Kishore had died on May 28, 1952, 
and Piare Lal decree-holder was major at 
the date of the decree since he had attained 
majority during the pendency of the suit, and 
the other two minor decree-holders, viz., Om 
Parkash and Vijay Kumar, had become major 
on April 5, 1952 and March 28, 1952, res- 
pectively, i.e., before the execution applica- 
tion hud been filed, had not been disclosed 
before the learned Single Judge and the same 
had also escaped his notice. It is for this 
reason that the learned Single Judge conclud- 
ed that execution of the decree, so far as it 
related to the recovery of money, was not 
barred by time because the said Arun Kumar, 
Anil Kumar, Rajinder Kumar, Satish Kumar 
and Jaswant Rai were minors. 


So, on the state of affairs when Arun 
Kumar, Anil Kumar, Rajinder Kumar, Satish 
Kumar and Jaswant Rai were not the decree- 
holders and Piare Lal respondent had become 
major when the decree was passed and 
Krishan Kishore had died in 1952 while Om 
Parkash and Vijay Kumar minors, decree-hol- 
ders had become major in the year 1952, we 
are in agreement with Shri H. L. Sarin, learn- 
ed counsel for the appellants in the second 
L. P. A., that the decree relating to recovery 
of money was also barred by time having 
been filed beyond the period of 12 years pre- 
scribed by Section 48 of the Code, and the 
conclusion of the learned Single Judge that the 
said part of the decree was within time, hav- 
ing proceeded on misconception of facts, can- 
not be upheld. In that view of the matter, 
the second L. P. A. succeeds. 


22. Limitation is a matter of statute 
and unless the decree-holders could bring their 
case under any definite provision of the Limi- 
tation Act, equitable consideration that they 
are being deprived of the fruits of the decree 
cannot be allowed to prevail and the utmost 
which may be said is that they are unlucky 
to suffer the disadvantage, but the default in 
that respect lies on them as they had not 
been diligent in taking out execution of the 
decree within the time prescribed by Sec- 
tion 48 of the Code. 


23. For the foregoing reasons, we dis- 
miss L. P. A. No. 397 of 1971, but we allow 
L. P. A. No. 557 of 1971 and set aside the 
judgment of the learned Single Judge im- 
pugned therein and restore the order of the 
trial Court whereby the whole of the decree 
was held to be barred by time. In the pecn- 
liar circumstances of the case, we leave the 
parties to bear their own costs throughout. 


R. S$. NARULA, C, J. :— I agree. 
Order accordingly. 


P. & H. [Pre. 1-2] Jai Bhagwan v. P. R. T. Corporation (Verma J.) 
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Jai Bhagwan Bhardwaj, Appellant v. The 
Pepsu Road Transport Corporation and an- 
other, Respondents. i 

F. A. F. O. No. 253 of 1971, D/- 25-7- 
1974.* 


(A) Motor Vehicles Act (1939, S. 110-B 
— Negligence — Bus after going on the right 
hand side on the kutcha portion of the read 
turned turtle — Maxim res ipsa loquftur ap- 
ples —- Accident was due to negiigent driv- 
ing — (Maxim — Res ipsa loquitur). 


7 (Para 3) 

(B) Motor Vehicles Act (1939), S. 110-B 
— ry to the e resolfing in per- 
man disability o n ent driving — 
Quantum of compensation. 

The normal functioning of the claimant’s 
right hand was i i on permanent basis 
and he could not close his fist properly. He 
was aged 60 years and was getting monthly 
income of Rs. 150/- at the time of the acci- 
dent. In the circumstances, the amount of 


H. S. Sawhney (Mrs. Priya Mal with him), 
for Appellant; J. V. Gupta, for Respondents. 


JUDGMENT :— The circumstances, giv- 


ing rise to. this appeal, may be briefly stated 
as under: 


2. On July 15, 1968, at about 7.30 
A. M., the Peen boarded bus No. PNT- 
5969 from Chandigarh for Patiala. The said 
bus belonged to the Pepsu Roadways Trans- 
port Corporation (Respondent 1). Dharam 
Singh (Respondent 2) had driven the said bus. 
He drove it at a high speed and negligently. 
When the said bus reached opposite Police 
Station Sadar Patiala, it went on the right 
hand kutcha portion of the road, struck 
against a cyclist and a neem tree and then 
turned turtle. In the said accident, the 
pellant sustained a big wound on his right 
hand (hereinafter referred to as the injury) 
from a broken piece of glass of a window 
of the bus. He suffered profuse bleeding 
from the injury. He was removed to Rajindra 
Hospital where he remained as indoor patient 


for two days. Hence, he claimed Rs. 20,000/- 


as compensation for the injury, with the 
allegations that the aforesaid accident had 
taken place due to negligent driving of the 
bus by Dharam Singh and: that his monthly 
income was Rs. 400/-. Dharam Singh did not 
enter appearance despite his service. So, he 


*(From order of J. S. Chatha, Motor Ac- 
cident Claims Tribunal (Dist. J.), Patiala, 
DJ- 6-5-1971). 


JR/KR/E33/74/MBR. 
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was proceeded ex parte. The claim was con- 
tested by the Pepsu Road Transport Corpora- 
tion. It pleaded, inter alia, that the accident 
had not taken place due to negligence or 
carelessness of Dhatam Singh driver and that 
the appellant was not entitled to claim any 
compensation. Hence the Motor Accident 
Claims Tribunal Patiala (hereinafter referred 
to as the Tribunal) struck the following 
issues :— 

1. Whether the vehicular accident in this 
case took place due to the negligence of 
Dharam Singh respondent No. 2? If 
so, with what effect? 

Whether the claimant is entitled to get 
compensation? If so, up to what extent 
and from whom? - 

3. Relief. 


The Tribunal decided issue No. 1 in the 
affirmative and held under issue No. 2 that 
the appellant was entitled to Rs. 2,000/- as 
compensation for the injury and awarded the 
same to him against the respondents. Dissatis- 
fied with the quantum of compensation, the 
appellant has come to this Court in appeal 
for enhancement of the same. 


2. 





4. 
for the appellant, has urged that compensa- 
tion assessed by the Tribunal for the injury 
is too low and the same should be increased 


Mr. H. S. Sawhney, learned counsel 


o Rs. 20,000/-. Compensation for an inj 
sustained in an accident resulting from Heill 
gence of another can be claimed under the 
following 3 heads :— 

(a) Pecuniary compensation, i.e, the 
amount: which has been spent by the 
injured on the medical aid for the 
injury. 

Compensation for the pain and agony 
which had been caused by the injury 
to the injured. 

Ordinary compensation, ie, the 
damage to be suffered by the injured 
due to the effects, including the defor- 
mity, caused by the injury. 

5. Compensation under (a) above can 
be determined by the proof of actual expenses 
incurred by the injured in obtaining medical 
aid for the injury. When definite evidence 
is led in proof of the said damages, the said 


9 (b) 


(c) 
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amount should be allowed. If, however, the 
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evidence led by the injured in proof of such 
damages is not such which can be readily ac- 
cepted, at least some amount, which of course 
should be reasonable, has to be allowed as 
compensation for the amount spent by the 
injured in obtaining medical aid for the injury 
on his proving that he did obtain such medical 
aid and he had suffered expenses for the same. 
In the case in hand, there can be no doubt 
that the appellant had obtained medical treat- 
ment for the injury from at least two doctors. 
Dr. Inderpal Singh Basur (A. W. 5) maintain- 
ed that the appellant was admitted with an 
injury on his right hand in Rajindra Hospital, 
Patiala at 10.10 a. m. on July 15, 1968, and 
he was discharged from there at 12.45 p. m. 
on July 17, 1968. Dr. Hardas Singh (A. W. 
1) testified that the appellant had obtained 
treatment from him as an outdoor patient 
from August 21, 1968 to February 18, 1970. 
He added that even after treatment, the ap- 
pellant was not in a position to function his 
right hand in a normal manner and that it 
(the right hand) had been impaired on a 
permanent basis. The appellant could not 
close his fist . Dr. Pritampal Singh 
(A. W. 4) stated that the appellant had been 
getting treatment for the injury from him and 
had been paying Rs. 15/- or Rs. 20/-. per 
month. No doubt, the evidence led by the 
appellant in proof of the amount spent by 
him on-the medical treatment of the injury 
is not very much convincing, but it does point 
out that he did obtain medical aid for the in- 
jury and had also spent on it. J think that 
the amount spent by the appellant for medical 
aid for the injury during the period which 
extends to more than 14 years, could not be 
less than Rs. 300/-. The Tribunal did not 
allow any amount as compensation under head 
(a) and there is no reason to disallow the 
same. So, it was an error on the part of the 
Tribunal in not allowing any amount as pecu- 
niary compensation to the appellant. It is 
important to note that grant of Rs. 300/- as 
compensation for obtaining medical aid for 
the injury is not changing the amount of 
compensation allowed for the purpose by 
the Tribunal. Had the Tribunal allowed any - 
amount as pecuniary compensation under the 
head (a) above, I would have been slow to 
interfere with the said assessment of the 
compensation if the same could not be shown 
to be unreasonably low. I, therefore, feel con- 
strained to allow Rs. 300/- as pecuniary com- 
pensation under head (a) above. 


6. Since the pain and agony which 
an injured suffers for an injury, and also the 
effect or loss to be sustained by him in future 
life due to the injury, cannot be determined 
accurately, the element of speculation in the 
matter of assessment of compensation payabl 
under heads (b) and (c) cannot be excluded. 
Under Section 110-B of the Motor Vehicles 
Act, the Tribunal is expected to fix, such 
compensation which may appear to it to be 
just. ‘Just’ would mean reasonable compensa~ 


ł 
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tion for the injury caused in an accident, re- 
sulting due’ to the negligence of a motorist, 
including the driver of the bus. The deter- 
mination of compensation depends on several 
imponderables. Therefore, in the assessment 
ef compensation there is likely to be some 
margin error. The Tribunali allowed 


Rs. 2,000/- as compensation collectively under’ 


are appellant had suf- 
y be big, on the palm 
of his right hand ‘and it had bled profusely. 
There was no fracture of bone of his right 
hand and he did not suffer any grievous in- 
jary. Therefore, the amount of Rs. 800/- or 
so as compensation for the pain and agony 
could have been awarded under head (b) 
above. Though the normal functioning of 
the right hand of the appellant had been 
impaired on permanent basis and he could 
not close his fist properly, yet.in view of 
the facts that he was aged 60 years or so 
at the time of accident, that he had declared 
his monthly income as Rs. 150/- at the time 
of his admission in Rajindra Hospital, Patiala, 


_and did not sustain any grievous injury which | 


had caused deformity of serious nature, 
think that the amount of Rs. 1,200/- as 
compensation under head (c) would have 
een allowed to him. Therefore, the amount 
of compensation assessed under heads (b) 
and (c) above cannot be said to be low, and, 
as such, is no scope for enhancement 
of the same. 7 

Te It, thus, follows from the discus- 
sion above that there is no force in the con- 
tention of the learned counsel for the appel- 
lant for enhancement of the amount of com- 
pensation, except that Rs. 300/- may be 
allowed to him as compensation under head 
(a) above. 

Consequently, I partly allow this appeal 
and enhance the amount of compensation 
from Rs. 2,000/-, awarded by the Tribunal, 
to Rs. 2,300/-, and direct the oe to 
pay the same less the amount, if any, alrea 
paid, to the appellant within two months 
from today. a success of the appellant 
is very slight, I leave the parties to bear 


their own costs. > 
i aa Appeal partly allowed. 
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Bhagwan Singh, Petitioner v. Hardial 
Singh and others, Respondents. 


Civil Revn. No. 1423 of 1971, D/- 31-5- 
1974.* l 
(A) Stamp Act (1899), S. 2 (4) — 
t? — Interpretation of — 
termed Razinama intended only to have muta- 
tion sanctioned by Revenne Authority — Held 


*(To revise order of J, K. Goel Sub J. 2nd 
Class, Maler Kotla, D/- 29-11- 1971). 


LR/AS/F24/74/PSP 


3 


| ALR. 


not “instrument” — Stamp or registration not 
required — Secondary evidence rdoyssible 
igre A a Aid 98 Punjab 
Record 1962, Rel. Case la referred. 


(Paras 3, 4) 
Cases Referred : Chronological Paras 
AIR 1918 All 307 = 19 Cri LJ 48 3 
AIR 1917 Lah 282 (2) = 1917 Pun LR 112 3 
AIR 1915 Lah 240 = 1916 Pun LR 1 3 
1906 Pun LR 11 = 1906 Pun Re 27 . 3 
1902 Pun Re 98 = 1903 Pun LR 18 3 


A. N. Mittal with Viney Mittal, for Peti- 
ipa G. C. Garg, for Respondents Nos. í 


ORDER :—- This petition under S, 115 
of the Code of Civil Procedure has been 
filed by Bhagwan Singh, one of the defend- 
ants in a suit for possession of 26 Bighas 
13 biswas of land situated in village Chaunda 
on the basis of a gift deed and seeks the revi- 
sion of an order dated the 29th of November, 
1971 of the Subordinate Judge II class Maler- 
kotla, refusing permission to. the petitioner 
to produce secondary evidence of the con- 
tents of a document described as a deed of 
compromise. 


2. The: parties are inter-related as 
shown in the following pedigree table :— 
(See Pedigree table on the next Page.) 

It appears that the gift deed abovementioned 
was the subject-matter of a disputed muta- 
tion which was to come up for further pro- 
ceedings before the concerned Roving Re- 
venus Assistant on the 28th of March, 1963. 
On that date Ishar Singh, his son Ram Singh 
and the latter’s son Jeet Singh presented to 
the Roving Revenue Assistant a document 
of which a certified copy was produced be- 
fore the trial Court. The contents of that 
copy, when freely translated, run thus: 

a ARE R. A., Camp Maler- 
otla 


Ram Singh son of Ishar Singh, Hardial 
Singh, Jeet Singh, Didar Singh, Harbhajan 
Singh, Mukhtiar Singh sons of Ram Singh 
Tesidents of Chaunda. 


Versus 

Ishar Singh son of Basant Singh Jat of 
Chaunda. ...cccccessease Respondent. 

Disputed mutation of gift and inheritance 
regarding land of Basant Singh deceased son 
of Ranjit Singh resident of Chaunda—land 
situated in Village Chaunda. 

We are, Ram Singh son of Ishar Singh, 
Gurdial Singh, Jeet Singh, Didar Singh, 
Harbhajan Singh, Mukhtiar Singh sons of 
Ram Singh through Jeet Singh who is res- 
ponsible for his brothers, applicants, and 
Ishar Singh son of Basant Singh resident of 
pe Whereas 45 bighas and 
7 biswas of land shall be in the name of 
us Ram Singh and Ishar Singh by inheritance 
through a will of Basant Singh deceased of 
village Chaunda. Moreover there is a gift 
of 26 bighas and 13 biswas of land by Basant 

deceased of village Chaunda in favour 
of Hardial Singh and others sons of Ram 


ae i 


-~ 
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The Mahila Shiksha’ Sadan, - Gandhi 


Ashram Hatundi Through. its Secretary, Ap- 
pellant v. Jainarayan Mittal, Respondent. 


Second Appeal No. 134 of 1967, DJ- 
21-11-1974.* 
(A) Limitation Act (1963), S Ex- 


planation — Debtor in letter to a. ad- 
existence of account and not admit- 
ting that amount chimed but stipulating dif- 
ferent sum — Whether letter amounts to an 
acknowledgment. — 
. Where in a letter by the debtor to the 
creditor, the debtor did not admit the amount 
claimed by the creditor as due from him but 
admitted that the final accounts had to .be 


- settled and the creditor was. entitled to. be 


paid a certain amount after setting off cer- 
tain amount due from him, it was held that 
there was an \acknowledgment of liability in 
respect of the amount which may be due from 
him- to the creditor though it was coupled 
with a claim to set off certain items mention- 
ed in the letter. AIR 1972. Mad 108; AIR 
1970- Mad 108 and (1904) ILR 31 Cal 195, 
Distinguished. - (raras 8, 11) 


Cases Referred: . Chronological - Paras 


` AIR 1974 Mad 191 = 86 Mad LW 749 3 


AIR 1972 Mad 108 == (1971) 2 Mad ee p 
AIR 1971 sc 1482 = (1971) 2 SCR 623 k 


AJR 1970 Mad 108 = (1969) 1 Mad LJ 514 


AIR 1963 Mad 402 = (1963) 1 Mad LJ 148 
| 4 


- AIR 1961 SC 1236 = (1962) 1 SCR 140 4 


AIR 1955 Pat 320 = 1955 BLJR 282 

AIR 1954 Nag 300 = 1954 Nag LJ 442. 4 
AIR 1943 Oudh 425 = 1943 OWN 302 3 
ATR 1933 All 352 = 144 Ind Cás 903 . 4 
(1913) ILR 36 Mad 68 =: 21 Mad Ly 1024 


(1904) ILR 31 Cal 195 = 


S. N. Bbaroave. fox Appellant S. K. 
Jindal; for Respondent. oe 
‘JUDGMENT :— In ‘this peal by the 
defendant, the only question is, whe- 


ther the plaintiffs suit is. within limitation? . 


The question arises in these circum- 
a ae 

ne Jaintiff-respondent was given 

a Poin by e defendant-appellant on 4-5- 

1958 to make certain constructions and. the 

plaintiff carried out the same. The total con- 

struction carried. out by the. plaintiff was ad- 


`- mittedly for Rs. 60,073.72, out of which the 


appellant had received Rs. §5,907/-. . After 


*(Against age and decree. = ‘Gopal 
Mal Mehta, Dist. J., Ajmer Civil 
ag No. 346 of 1965, Di. 18- 11- 


BS/BS/A444/75/MNT 
1975 Raj./1l VI G35 


Mahila Shiksha Sadan ý. Jainarayan (Lodha J.) - 


‘Ajmer has construed this letter as 


- 3, 9, 
8 Cal WN 168.3, 
i 
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giving allowance for two items of Rs. 188/- 
and Rs. 30/- the plaintiff filed the present suit 


- for Rs. 3,927.72 as principal and RSs. 707.00 


as interest; total Rs. 4634.72. In order to 
bring the suit within limitation, the plaintiff 


- : relied upon letter Ex.-1 dated 21st May, 1961, 


wherein, according to the plaintiff, the de- 


_fendant is alleged to have acknowledged the 


plaintiffs claim. The decision of this case, 
in fact, centres round the interpretation of 
this document. The learned District Judge, 
an acknow- 
ledement of lability. 


3. Learned counsel for the Saia 
has, however, urged that the letter Ex. 1 does. 
not contain any conscious admission by the 
defendant of his liability to pay the plaintiff's 
amount. It is contended that it is clearly 
mentioned in the account written below the 
letter that only Rs. 68/- were admitted to be 
due from the defendant to the plaintiff. In 
support of his contention the learned counsel 
has relied upon ogee Roy v. Raj Narain 
Mitter, (1904) ILR 31 Cal 195; Andiappa 

v."‘Devarajulu Naidu, (1913) ILR 36 
Mad 68; S. M. Misrimall v. K. Radhakrishnan, 
_ AIR 1972 Mad 108; Nanak Prasad v. Suraj 
_ Bakhsh, AIR 1943 Oudh 425; Union of India 
v. Seyadu Beedi, AIR 1970 Mad 108; Ghouri- 
nissa vV. S.. J. Kirmani, AIR 1974 Mad 191 


‘and L. C Mills v. Aluminium Corpn. of 


India, AIR 1971 SC 1482... 


4, On the other hand, the learned 
counsel for the respondent has argued that 
there is an express acknowledgment of the 
defendant’s liability, and that it is not the 
requirement of law that there should be an 
express promise to Pay the specified amount. 
He has argued that:in the matter of limita- 
tion, any acknowledgment pleaded by a party 
must be liberally construed. In support of his 
argument, the learned counsel has relied upon 
S.. F. Mazda y. Durga Prosad, AIR 1961 SC 
1236; Raghubar Dayal v. Banwari, AIR 1933 
All 352: Sarangdhar v. Lakshmi Narayan. 
AIR: 1955 Pat 320; Rasant Kumar v: Roshan- 
Jal; AIR 1954. Nag 300; Sivakasi M. E. Co. v. 
Ramanlal M. Bros., AIR 1963 Mad 402 and 
lastly AIR 1971 SC 1482. 


5. ‘So far: as the broud principles 
governing interpretation of Section 18 of the 
Limitation Act, 1963 (equivalent to Section 19 
of the. old Act of 1908), are concerned, there 
is no dispute, In my opinion the question of 
an acknowledgment saving limitation must be 
treated on its own merits in each case. From 
the language used, and the circumstances 
under which the acknowledgement is made, 
it must be decided whether it amounts to an 
acknowledgment, express -or implied, of the 
liability under consideration. Judged from . 
this standpoint, I shall now proceed to 
examine the ¢ontents of letter Ex. 1, 


6. The letter Ex. 1 has been addressed 
by- the defendant to the'plaintiff. in reply to 
the plaintiff’s: letter dated 30th May, 1971.- 


_ Phere is a clear. admission in this letter that: 


a i 
Ue Raj. =‘ [Prs.’ 6-13] 
final settlement of account has not-been done 
between the parties; and for that the defend- 
ant has’ ‘laid. the blame on the. plaintiff 


for his- non-co-operative ‘attitude: The 
defendant has -further : asked the plaintiff 


to settle. the account,’ and hag ‘also. detail- 


ed the account on- the reverse of the 


letter, and: she has also asked the plain- . 


tiff to look into that account, and. let her 
know whether: he agreeg to it or not and 
if he does not agree, then to state. with 
respect to which item, She has further 
referred to some talk having taken place 
on 2nd April 1960 between the parties. 
wherein, according to her, it was settled. 
that no further amount would be paid 
tentatively unless the accounts were final- 


ly settled. She, therefore: refused to pay- 


anything before the settlement. of . ER 
counts, and has said that according to her 
ae the plaintiff is entitled to 

. 68/- only. 


7. Thus. a perusal of the account 


detailed on -the reverze of the letter 
clearly shows that the total amount re- 
coverable by the ` plaintiff on account of 
cost of construction was Rs. 60,073.72, and 
towards this. amount the defendant had 
paid Rs. 25,360/-, and was further entitled 


to get a set off for certain items mention- 


` ed in the account, 


thus :. 
. “An adaon ledsen may be suff- 
cient though it omits to specify the exact 
nature of the property or right, or avers 
that the time for payment. delivery. per- 
formance or enjoyment has-not yet come 


or is accompanied by a refusal to pay, de- 


liver, perform or permit. to eniov._or is 


coupled with a claim to set off. or is ad- 


dre ra to a peipon other Mian. a Pemas 
entitled to' thè property or right.” E 


It is undoubtedly true that the defendant 
has nowhere admitted that the amount 


claimed by the plaintiff in the suit is: ‘due 
that does not appear to 


from him; but 
me to be the requirement of law. She 
has nevertheless admitted that. the final 
accounts have to be settled.” She has also 
admitted that the total amount to which 


the. plaintiff is entitled on account of the ' 


contract is Rs. 60,073.72 out of which 
Rs. 50.360/- have been paid. Thus. there 


is an acknowledgement. of liability in res-. 


pect of the amount which mav be due to 
the plaintiff from the defendant on ac- 
count of the building contract. though it 
is coupled with-a claim to set..off certain 


items mentioned on one. side’ of the- kga 


count under the heading “Nave”. that .is 

debit side. Under these circumstances, 
when the debtor has admitted the exist- 
ence of account, it must.be deemed to be 
an acknowledgement of liability for what- 
ever. amount is found due.from her: on 


the settlement of the said account.. A deb- Ea 


Maħila Shiksha Sadan v. Jainarayan (Lodhà J.) 


language’ of the letter 


‘furnish a 
to get. 


8. Explanation. to Section. 18 reads 


| pellant. prays for certifying 


A. LB. 


tor. may, While admitting the‘existence of 
the ae gay. that on account of set 
off, which he claims nothing wilt be, found 
due to the ‘creditor, of mav saw that a 
far lesser amount than whaf is claimed 
by, the plaintiff may be found due. In 
this view of the matter, 
that the defendant has stated that on the 
account gone info. according to her. 
only Rs: 68/- would be recoverable by the 
plaintiff ‘from the defendant, would mot 
in- any way, detract from fhe’ endorse- 
ment being an acknowledgement... 
9, In (1913) ILR 36 Mad 68 the 
relied upon by the 
plaintiff did not contain any. eae 
ment: of liability. -Oniy a request - 
made to the plain tif iO be se food as bees 
‘copy of the statement of ac- 
counts. In the second letter alsa. the de- 
fendant only mentioned that he wished 
to examine the accounts, as his account 
does not show such an amount gs men- 
tioned in the plaintiffs letter. He. there- 
fore, made a request -to the counsel for 
the defendant to forward the cepy of the 


- account, or to instruct his clienf to send 


his Gumasta’ with the account: books. 
Thus, the facts of this case are complete- 
ly distinguishable. 

10. 
letterg were written by the A agen to 
the plaintiff. merely calling for the state- 
ment of accounts: and, I have no doubt 
in my. mind, that such a request. .canmot 
aeonit to an PEON IERE a labi- 


i IL The . A EE relied 
upon in (1904) ILR 3f Cal 195: was con- 
tained ina letter. wherein it was MEn- 


tioned by the defendant that the bill kad ~ 
been received; ‘but it was rrect and 
contained many errors. and further that 


the work was not finished. He alse ex- 
pressed a desire to look at the estimate 
and have the work examined, and then’ 
would see if anything is due. Of course, 
from this language, it cannot be said that 
this is an acknowledgément ef Labrhity 
that anything is due. -Fhe case on band 
ig one. in: which the liability is ee 
ledged, but it ig coupled with a- claim: to 

set off: and ‘hence Section 18 applies. I. 
therefore, agree with the learned District 
Judge ‘the letter: Ex. I clearly 
amounted to acknowledgement of-the d 


` fendant’s liability. and. the suit ts within 
limitation. : 
12, in the result, I dismiss the 


appeal with. casts. 


13. | Learned counsel fbr the ap- 

. Case T 
be a fit one- for appeal under, Section 18 
(2) of the Rajasthan High Court Ordin- 
ance, The z praver is refused, 


oi La _Apeal. dismissed. 
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Gulam Mohammad and another. A 
oe y. Kishan Lal and others, Respon- 
ents, ` 


Second Appeal No. 253 of 1974. D/- 
22-1-1975.* 


{A) Civil P. C. (1908). 0. 22. R. 4 — 
Abatement of appeal — Death of respon- 
dent defendant — Legal representatives 
not brought on record — Appeal abates 
onty where the respondents were jointly 
interested in the subject-matter and not 
otherwise, 


If the Court can deal with the matter 
in controversy so far as regards the rights 
and interest of the appellants and the 


respondents other than the deceased res- 


pondent, the Court can proceed with the 
appeal even though legal representatives 
of the deceased are not brought on record 
within time prescribed and decide it. Ili 
is only when it is not possible for the 
Court to deal with such matters that it 
will have to refuse to proceed further with 
the appeal and, therefore, dismiss- it. 


Held on facts that it was not a case of 
foint claim in which all the defendants 
could be said to have been jointly interest- 
ed and the Court could deal with the aues- 
tion of sub-letting qua the defendants even 
in the absence of deceased defendant. who 
in fact was not a necessary party to the 
suit. The appeal before the lower Court 
did not abate on account of the plaintiff's 
failure to implead the legal representa- 
tives of deceased sub-tenant and th 
lower appellate Court was justified in 
dealing with the matter in controversy so 
far as the rights and the interest of the 
appellants and the respondent other than 
the deceased respondent were concerned. 
AIR 1962 SC 89. Foll: ATR 1973 SC 204. 
Dist. (Paras 7-A. 9) 


(B) Transfer of Property Act (1882), 


S. 111 (2) — Eviction sought on ground of, 


sub-letting without permission — Burden 
of proof — To succeed, plaintiff must 
prove that sub-letting was without his 
permission {on facts sub-letting. was held 
to be within the knowledze of the Sg 


Cases Referred: Chronological Paras 
AIR 1974 Puni & Har 5 = 75 Pum Lit 359 


ATR 1973 SC 655 = 1973 SCD 33 6.8-A 

(1973) 5. A- No. 173 of 1968, D/- ae 
1973 (Rai) . n 

AIR 1973 SC 204 = 1972 SCD 204 9 

AIR 1973 DU 404 TI ee T O ~ 


"[Against judgment and decree of Bhag- 
wandas Johri, Addl. daipur 


J.. 
in C. A. No. 74 of 1972, D/- 12-2-1974). 
pt a NOL ACCC A 
BS/CS/A773/75/AGT l 


Gulam Mohd, v. Kishan Lal (Lodha J.) 
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AIR 1972 SC 118r = (1973) 1 SCR 63 
i 6. 8-A 
AIR 1972 J & K 37 = 1971 Kash LJ 227 
10 
ATR 1972 Mad 303 = 1972 Ren CR 555 11 
AIR 1977 SC 742 = (1971) 3 SCR 301 8-A 
AIR 1970 SC 108 = (1970) 1 SCR 296 8-A 
1970 Ren CR 212 = 1970 Ker LJ 343 11 
AIR 1966 SC 1427 = (1976) 3 SCR 451 
6. 8-A 
AIR 1965 Pat 279 10 
AIR 1965 Rai 132 = 1964 Rai LW 428 6 
AIR 1963 SC 1901 = (1964) 3 SCR 549 
y 6. 8-å 
AIR 1962 SC 89 = (1962) 2 SCR 636 6.8 
(1961) 65 Cal WN 1050 = ILR (1962) 2 
Cal 206 l 11 
AIR 1952 SC 23 = 1952 SCR 269 10 


-H. M. Parakh and Dalpat Rai. for Ap- 
pellants; C. L, Agarwal and R. S. Keiri- 
wal. for Respondents. 


JUDGMENT :— This is a defendants- 
tenants’ second appeal arising out of a 
suit for ejectment in respect of a plot of 
land situated in Nehru Bazar in the town 
of Udaipur leased out to the appellant 
No. 1 Gulam Mohd. by Kishanlal original 
plaintiff on Ist February. 1962 on a month- 
ly rent of Rs. 50/~. Kishan Lal died dur- 
ing the pendency of the suit and is now 
represented by his sons and daughters. 
who are respondents in this appeal. The 
Suit was based on two grounds namely. 


` {1) personal necessity of the landlord for 


the plot in question and (2) sub-letting. 
Since the question of personal necessity 
has’ been decided against the landlord by 
both the Courts below and has not been 
pressed before me, I do not think it 
necessary to give the details of personal 
necessity alleged by the plaintiff. As re- 
gards the allegations about sub-letting. 
the plaintiff alleged in para, No.. 5 of the 
plaint that he had come to know on Ist 
June, 1968 that the defendant No. 1 
Gulam Mohd. had sub-let the plot in aues- 
tion to Adarsh Loha Sahkari Samiti. Bapu 
Bazar: Udaipur (hereinafter referred to 
as ‘the Samiti’) clandestinely without the 
permission. of the plaintiff, It was fur- 
ther alleged that a portion of the plot had 
also been sub-let to the defendant No. 3 
Chhotu (deceased) without the permis- 
sion of the plaintiff.- It mav be stated. 
here, that Chhotu died during the pend- 
ency of the first appeal and his legal re- 
presentatives were not brought on the re- 
cord. It is necessary to state this fact. 
as an argument, which I shall deal with 
later, hag been raised before me bv the 
learned counsel for the appellant that on 
account of the failure of the. plaintiff to, 
bring on.record the legal representatives 
of Chhotu. the appeal filed by the plain- 
ues in the first appellate Court had abat- 


Zo Raj. [Prs, 2-8] 


2. To continue the narration of 
facts. the defendant No. 1 Gulam Mohd, 
denied the alleged personal necessity of 
the plaintiff: for, the plot in auestion as 
well as the allegation regarding sub-let- 
ting, to either defendant No, 2, the Samiti 
or the defendant No. 3 Chhotu and fur- 
ther pleaded that he himself carried on 
business in the name of the Samiti and 
that thig Lusiness of the Samiti was be- 
-ing carried on by him from the very day 
the plot was leased out to him and that 
the receipts for rent had also been issued 
in the name of the Samiti, 

3. The trial Court negatived the 
plaintiff's allegations regarding person 
necessity as well as ere and dis- 
missed the suit. 


4, On appeal bv the plaintiffs. the . 


learned Additional Civil Judge. Udaipur. 
while upholding the trial Court’s finding 
on the question of personal necessity. re- 
versed the judgment and decree of the 
trial] Court on the ground of. sub-letting 
which was held to be proved and in the 
result decreed -the suit for ejectment, 
`. Hence, this second appeal by the defen- 
- dants Gulam Mohd, and the Samiti, 


5. Ag ‘already stated above, it ap- 
pearg that defendant No. 3 Chhotu who 
was respondent No. 3 in the first appellate 
Gourt, died during the pendency of the 
first appeal, The appellant Gulam Mohd. 
has filed his own affidavit in support of 
his contention that Chhotu died on March 
24. -1973 during- the pendency of the first 
appeal and has also produced death certi- 
ficate issued by the Registrar. and 
Death, Municipal -Council, Udaipur under 
the Birth and Death Registration Act, 
1969. 


to bring on record the legal representa- 
tives of Chhotu, the appeal filed by the 
plaintiff abated and the learned Addi- 
tional Civil Judge should have dismissed 
the appeal on this ground, 


6. Learned counsel for the res- 
pondents neither denied the factum of 
death of Chhotu during the pendency of 
the ‘first appeal nor has he controverted 


the ‘appellants: regarding the date of death - 


of Chhotu ‘and the heirs left by him as 
mentioned in para. No.--2 of Gulam 
Mohd’s. affidavit. It must be 
taken for granted that Chhotu did die 


during the pendency of-the appeal in the 


lower appellate Court and his legal re- 


presentatives were not .brought on -re- 


‘ cord, The contention of the: learned coun- 
sel for the appellants is that the result of 
not ‘bringing on record the legal repre- 
sentatives of Chhotu would: be .that. the 
decree’ of dismissal of the’-suit bv the 
trial Court became final qua Chhotu and 
there was a possibility of a conflicting de- 
` cree being passed and was. in fact: passed 
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f It is submitted that on account of , 
the failure on. the part of the plaintiffs. 


therefore , 


A.L R. 


by the first appellate Court by accepting 


the appeal and decreeing the plaintiffs 


suit, In support of his contention, learned ` 


cOunsel has relied upon State of Punjab 
v. Nathu Ram, AIR 1962 SC 89: Rame- 
shwar Prasad v. Shambherilal Jagannath, 
ATR 1963 SC 1901: 
Jagdish Pershad Kishan Chand, AIR 1966 
SC 1427; Ramagya Prasad: Gupta v. 


Murli Prasad, AIR 1972 SC 1181: Dwarka . 


Prasad Singh v. Herikant Prasad, Singh. 
AIR 1973 SC 655; Nemichand v. Harak 
Chand, 
Rai 132); 
Singh, AIR 1974 Puni & Har 5 and Jeth- 
mal v. Ramdeo, S. A. No. 173 of 1968. D/- 
15-2-1973, 

-7. The relevant: provision on -the 
subject ig Order 22. Rule 4 of the Civil 
Procedure Code, which reads as under :— 

“(1) Where one of two or more de- 
fendants dies and the right to ste does 
not survive. against the Se en defen- 
dant or defendants alone, or a sole defen- 
dant or sole surviying defendant dies and 
the right to sue survives, the Court, on 
an application made in that behalf, shall 


cause the legal representative of the de- 


ceased defendant to be made a party and 
ies aaa “with is suit, 

(3) Where within the de limited bv 
law no ‘application is made under sub- 
rule (1). the suit shall abate as against 


. the deceased defendant,” . 
-It follows. iherélore, that if 


T-A, 
the Court can deal with the matter in 
controversy so far aS regards the rights 
and interest of the appellants and the 
respondents other than the deceased res- 
pondent, ‘it is to proceed with the appeal 
and decide it. It is only when it is not 


_ possible for the Court to deal with such 


matters that it will have to refuse to pro- 
ceed. further with the appeal and. there- 
fore, dismiss it. 

8. As observed by their Lordships 


of the Supreme Court in AIR 1962 SC 89 
_ (Para. 6) :— 


Sri Chand v. M/s. 


1964 Raj LW 428 = (AIR 1965 
Bhagwan. Singh. yv..Kulwinder . 


“The question whether a Cont: can - 


deal with such matters or not. will: de- 
pend on the'facts of each case and there- 


fore no exhaustive statement can be made ` 


about the circumstances when this is pos- 
sible or is not possible. It.may, however: 
be stated that ordinarily the considera- 
tions which weigh with the Court in de- 
ciding upon this question are. whether the 
appeal between the appellants: and the 
respondents other than the deceased can 
be said to be properly constituted or can 
be said to have all the necessarv: parties 
for the decision of the controversy before 


pi 


the Court. The test to determine this-'has ox 
been described in diverse forms.’ Courts - 


will not proceed with an appeal fa) when ` 
the success of the appeal may lead to the . 


1975 — 
Court’s coming to a decision which would 
be in conflict with the decision between 
the appellants and the deceased respon- 
dent and therefore which would lead to 
the Court’s passing a decree which’ wi 

be contradictory to the decree which had 
become final with respect to the: same 
subject-matter between the appellant and 
the deceased respondent: (b) when the 
appellant could not have brought the 
action for the necessary relief against 
those respondents alone who are still be- 
fore the Court and (c) when the decree 
against the surviving respondents, if the 
appeal succeeds, be ineffective, that is to 
say. it could not be successfully executed.” 


8-A. | The above proposition of law 
laid down by the Supreme Court has held 
good in all the subsequent cases cited by 
the learned counsel and I do not consider 
it necessary to discuss each of them. 


8-B.. -An argument has been ad- 
vanced on the basis of Rameshwar Prasad 
v. Shambherilal Jagannath, -AIR 1963 SC 
1901; Shri Chand v. M/s. Jagdish Per- 
shad Kishan Chand, AIR. 1966 SC 1427; 
Ramgya Prasad Gupta v. Murli Prasad, 
AIR 1972 SC 1181 and Dwarka Prasad 
Singh v. Harikant Prasad Singh, AIR 1973 
SC 655 >that where the plaintiffs. whose 
suit had been dismissed, had filed appeal 
and thereafter one of them died and his 
heirs were not brought on the record. the 
appellate Court had no power to proceed: 
to hear the appeal and reverse or varv 
the decree in favour of all the plaintiffs 
under Order 44, Rule 4 of the Code of 
Civil Procedure, even when the decree 
proceeded on a ground common to all the 
plaintiffs. This proposition. with respect, 
is correct. , But the principle laid down 
in the above cited cases has no applica-, 
tion to the facts and circumstances of the 
present case. As a matter of fact an exX-. 
ception was engrafted by their Lordships- 
of the Supreme Court in a case where 
some of the plaintiffs filed appeal making 
one or more of them who were Jointly 
interested in the claim a party respon- 
dent and on his death his heirs had not 
been brought on the record. Reference 
in this connection may be made to Ratan- 
lal Shah.v. Firm Lalmandas Chhadamma 
Lal, AIR.1970 SC 108 and Mahabir Pra- 
sad v. Jage Ram. AIR 1971 SC 742. In 
the latter case, it was observed that: 

“Competence of the: appellate Court 
to paSs a decree appropriate to the nature 
of the dispute jn an appeal filed by one 
of several persons against whom a decree 
is made on a ground which is common to 
him and others is not lost merely because 
of the person who was jointly interested 
in the claim has been made a party res- 
pondent and on his death hig heirs have 
not been: brought on the record. Power 
‘of the appellate. Court under Order 41. 
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` pletely different. 


{Prs. 8-10] Rai. 165 


Rule 4 to vary or modify the decree of a 
Subordinate Court arises when one of the 
persons out of many against whom a de- 
cree or an order had been made on a 
ground which was common to him and 
others has appealed. That power may be 
exercised when other persons who were 
parties to the proceedings before the sub- 
ordinate Court and against whom a de- ` 
cree proceeded on a vround which was 
common to the appellant and to those 
other persons are either not impleaded as 
parties to the appeal or are impleaded as 
respondents,” 


But as I have stated above. the facts of 
present case are distinguishable and 

the only question to be decided is whe- 
ther the Court can deal with the matter 
in controversy so far as regards the rights 
and the interest of the appellants and the 
respondents other than the deceased res- 
pondent are concerned and if it could. it 
had to proceed with the appeal and de- 
cide. it. .The plaintiffs made allegation of 
sub-letting to two. persons namely, the 
Samiti and Chhotu. Consequently. even 
after the allegation of sub-letting against 
Chhotu was decided ‘against the plaintiff, 
the sult. could still proceed against the 
other defendants on the allegation of sub- 
letting to the Samiti. It was not a foint 
claim in which all the defendants were 


jointly interested and the Court could 


deal with the question of sub-letting qua 
Gulam Mohd. and the Samiti even in the 
absence of Chhotu. In fact. the s 
tenants were not necessary parties to the 
suit, Thus, it cannot be said that it was 
not possible for the Court to deal with 
the question of gub-letting by the defen- 
dant No. 1 to the defendant No. 2 Samiti 
in absence ie Chhotu. ` 


9, In his rejoinder learned counsel 
for, the appellants relied: on. one more-au- 
thority to lend support to his contention, 
namely Babu Sukhram Singh v. Ram 
Dular Singh, AIR 1973 SC 204. I have 
gone through this ruling and am of opin- 
ion. that it deals with a case of joint claim 
against all the defendants and the facts 
and circumstances. of the case were com- 
The principle laid 
down therein has no application to the 
facts of the present case. Consequently, 
I am of opinion that the appeal did not 
abate on‘ account of the plaintiff's failure 
to ‘implead the legal representatives of 
Chhotu | and the ' ‘lower appellate Court 
was justified in. dealing with the matter 
in controversy so far as regards the rights 
and the interest of the appellants and the 
respondents other than the deceased res- 
pondent Chhotu were concerned and inf 
this view of the matter. I overrule this 
objection, i 

10. This brings me to the conside- 
ration of the appeal on merits. The only 
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pomt which survives for decision is whe- 
ther ‘sub-lettimg of the "premises by 
` Gulam- Mohd. to the Samiti is established 
and if so whether it was'without permis- 
sion of the landlord? In this connection 
learned counsel-for the appellants. has 
strenuously urged that it was. the boun- 
. den duty of the plaintiffs to have proved 
` that the premises. had been sub-let bv 
Gulam Mohd. -to the Samiti without per- 
mission of. the landlord, and the Court is 
precluded from. passing -a decree for 
ejectment unless sub-letting without per- 
mission of the landlord ig proved. In 
Support of his contention, learned , coun- 


sel for the appellants hass relied. upon 
Mani Ram v.:-Satpal Kapoor. ', AIR 1972 
J & K 37, Julumdhari Rai. v. Debi Rai, 


AIR 1965 Pat 279: Ram Kumar Das v. 
. Jagdish. Chandra Deo. AIR 1952 SC 23. 


Ht. © On the other hand, Mr. Agar- 


wal jearred counsel for the respondents. 
has argued. with equal vehemence. that- 


since Gulam Mohd, had denied the factum 
of sub-letting altogether, there arose no 
question for the plaintiffs to prove want 
of permission, “He has also argued that 
since there is` e specific condition in the 
‘Kabuliaf prohibiting the tenant from 
sub-letting, the question of consent does 
not arise as prohibition is’ an express 
negation of consent, Learned counsel for 


e respondents has relied ‘upon Abu Ps 


Chek. Ponnambath Beebi, ` ade Ren CR 

212; “Kanappa' Chettiar: - - Veerasami, 
1972 Ren CR 555 = (AIR i972 Mad 303) 
and Sailendra Kumar Roy Chaudhury -v. 
1050. Latif Khan, (1961) 65° (Cal WN 

0. -7 - 

12. - The authorities ‘cited’ by the 
learned conse? for either ‘party relate 
to the question as to from what circum- 
stences the.consent or permission mav be 
inferred’? - Learned counsel for the ap- 


pelHlants laid great emphasis on the fact- 


that: for a number of years the- plaintiffs 
had accepted rent from the Samiti and; 
therefore, either a. direct relationship’ of 
landlord and tenant: may ‘be presumed 
between the: plaintiffs pe the Samiti or 
af any rate if łt is found that it is a case 
of sub-letting.” then’ the consent. or peT- 
a of the landlord must be presum- 


` 1% ‘The foremost snt that arises 
for decision. is, whether there has been 
sub-letting ? . The plaintiffs alleged. sub- 
letting in para. No. 8 of the plaint, and 
the defendant Gulam Mohd.. refuted. the 
sits and arcane pleaded that from the 
ry beginning he had been carrying on 
ae work in the premises in. heise ae 
the name of the Samiti and that he h 
taken fhe premises on rent for that bs 
pose only.. The trial Court framed issue 
Seia on` this point, ' which runs as 
under :-— s 


Gulam Mohd. v. Kishan Lal (Lodha J3 


+ 


A.T R. 
“Has the defendant No.. 1 sub-let the 


plot in question ‘to defendants Nos: 2 
and 3? 3 (Burden on ‘the plaintiff 


ms wit plaintiff Kishanlal (deceased) 
t stated a word about: sub-letting. 
W./2 Ganeshlal also did not say a word 


F his examination-in-chief but on being ` 


cross-examined on the point, he stated 
that it is wrong- that he had recovered 
rent -from the Samiti though he has ad- 
mitted the signatures of his father Kishan- 
lal on the rent-receipts: Exhibits A/7 to 
A/9, which are in favour of the Samiti. 
He ‘has further admitted that the present 
business in the plot. was being carried 
since .1962... He has also admitted that 
he’ was present at the -time the. plot was 
leased out. He goes on to state that. it 
ig wrong that the defendant had said that 
the plot. was being taken for. the Samiti. 
He has also admitted that Samsuddin | is 
Gulam Mohd’s father,” He has- ‘further 


. 8tated- that he had- been seeing a sign- 


board of the Samiti on the premises for 
the last 2. 3 or 4 years and that he had 
also recovered rent in respect'of' the pre- 
mises in dispute. P, W./3 Mohanlal, son 
of the deceased landlord Kishanlal. has 
stated that the defendant had been given 
the plot. in question on lease which he 
had sub-let to somebody. He has fur- 


‘ther stated’ ‘that there is a board of the 


Samiti on thé premises. It is conceded bv 
the learnéd counsel for both ‘the parties 


that P. W, 4 Shantilal. P. W. 5 Kanhaiya- 


lal, P! W.: 6 Chunilal and P. W7 Chha- 
ganlal- did. not Sav. anything about sub 
letting. l 


14. 
the defendant Gulam Mohd. 


SAs 


‘On the ads of the edk, 


4 


tion on “lease for putting a smithery ‘in 
the name “of the Samiti and the board of 


the Samiti had also been put onthe pré- 
‘mises, He has further stated that he had 


not sub-let, the plot -to anybody. — In the 
course of © ‘eross-examination, “he has 

stated that.he himself had executed the 
rent-note and that thera are 18 members 


_ of the Samiti which is a’. registered co- 


operative: society and further that there 
are. other members’ also. in the Samiti be- 
sides himself and -the ‘members ‘of his 
family. . D; W./4 Khalil Ahmed hag stated 
that he is a member of the Samiti- and 
that the Samiti had been carrying on its 
work ‘on the plot in question for the last 


eleven years, i, e. ever since’ the Samiti. 


was constituted. ` This is all the evidence 
regarding sub-letting fed. by ‘the: parties. 


“ 45° The only conapaetle inferen 
which can be drawn from this ‘evidence 
is’ that since 1962 when the plot in: aues- 
tion is alleged to have been leased ‘out -to 
the defendant - Gulam Mohd, the. ‘business 


D. W./1- has: 
Stated that he had taken the alot in ques- 


D 
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Fia ; 


1975 | 


of the Samiti is being carried on in the 
premises. It further appears to me that 
the rent was also being paid on behalf 
of the Samiti. The three rent-receipts 
Exhibits A/7 to A/9 dated 1-12-1962. 8-2- 
1962 and 15-3-1962 respectively.. which 
were put in evidence by the defendants 
and admitted by the plaintiffs, clearly go 
to show that the rent was being paid on 
behalf of the Samiti. AH these rent-re- 
ceipts are signed by Samasuddin, father 
of Gulam Mohd, in the capacity of Mana- 
ger (Meigs) and also by the deceased 


plaintiff Kishanlal landlord. A few more 
rent-receipts of this - nature have been 
put on the record in this Court for which 
an application hag been made under 
Order 41, Rule 27, Civil P. C. for ad- 
mitting them in evidence.. However. I 
do not consider it necessary to admit those 
receipts in evidence. Suffice it to say that 
the three receipts Exhibits A/7 to A/9. 
which pertain to a period soon after the 
premises were let out, leave no manner 
of doubt that it was very well known to 
the plaintiff-landlord that the premises 
had been taken on rent by Gulam Mohd, 
for the purpose of running the smithery 
of the Samiti and that. the rent was also 
being paid by the Samiti from the very 
inception of the tenancy. that is. 1-2-1962. 
At this stage, it may not be out of place 
_ to point out that it ig not the plaintiffs’ 
case that the sub-letting took place in the 
month of December 1962 and -prior 
that, rent was paid bv the ‘defendant 
Gulam Mohd. in his individual capacity. 
It appears that Gulam Mohd, executed the 
rent-note and took the premises on rent 
as a member of the Samiti and not for 
his own’ individual business. It is true 
that there is no indication in the rent- 
note that it was being executed by Gulam 
Mohd. on behalf of the Samiti but there: is 
a clear averment in para. No. 6 of the 
written statement that he had taken the 
premises on lease for the Samiti and that 
the rent was always paid by the Samiti. 
This plea is amply supported bv-the evi- 
dence produced by the parties to which I 
have referred above. The learned Addi- 
tional Civil Judge has not addressed him- 
self to this aspect of the case at all while 
coming to the finding that gub-letting was 
established. It is true that the defendant 
hag taken the plea. that no notice to the 
Samiti was necessary, but from this plea 
it cannot be presumed that he had sub-let 
the premises to the Samiti. AN that can 
be said is that the premises were taken 
for the Samiti by Gulam Mohd. though he 
did not mention this fact in the rent-note. 
\However, omission to mention this fact in 
the rent-note cannot lead to the conclu- 
sion, in the circumstances of the- case that 
Gulam Mohammad had -sub-let the -pre- 
mises to the Samiti. Thus, there is no 
evidence: of sub-letting. ae : 


| Ramiilal v.. 
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. 16..." In view of the foregoing dis- 
cussion, there is no escape from the con- 
clusion that the plaintiffs have failed to 
prove: that at any point of time the de- 
fendant Gulam Mohd. had sub-let the 
premises in question to the Samiti. 


“17. . Consequently. I allow this ap- 
peal, set aside the judgment and decree by 
the learned Additional Civil Judge. Udai- 
pur dated 12th February. 1974 and dismiss 
the suit: In the cirewmstances of the ease, 
I leave the parties to bear their own 
costs throughout, 


‘18. Learned counsel for the res- . 
pondents prays for certifying the case to 
be a fit one for appeal under Section 18 
(2) of the Raiasthan High Court Ordin- 
ance, Leave is refused, 

Appeal allowed. 


-” 
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Ramjilal, Appellant -v. Ramkishan, 
Respondent, 

Second Appeal No. 176 of 1967. D/- 
30-9-1974 * : 


(A) Rajasthan Premises {Control of 
Rent and Eviction) Act {17 of 1959) Sec- 
tions 2 (2), Proviso (e), 13, 27 — Suit for 
eviction filed after expirv of men- 
tioned in Section 2 (2), Proviso {e) — Set- 
tion 13 applies, sy 


In view of proviso (e) to Section 2 (2). 
the provisions of the Act would not be 
applicable to any of the classes of pre- 
mises mentioned therein. The Act was 
made applicable to the town of Hindaun. 
but because of clause (e) of the proviso. 
the provisions of the Act did not apply 
to the shop of the plaintiffi-landlord for a 
period of seven -years from the date of 
its completion. After the exnirv of 
seven years, the provisions of the Act 
came into force, As soon as the provi- 
sions of the Act became applicable Sec- 
tion 13 came into play. .Section 27 was 
enacted as an abundant caution to apply 
to pending matters. Postponement af the 
applicability of Section 13 (1) could not be 
urged, when once-the. Act had come into 
force. The result was that the tenant 
was protected and could mot be dispas- 


‘sessed except under the circumstances 


enumerated in Section 13. It was not 
correct to say that Section 27 (1) was ar- 
plicable only to those cases which were 
pending on the date the Act came into 
force in 1950,. and that the provisions of 


*(Apainst judgment and decree of S. B. 
Bhatnagar Sr. Civil J.. Ganvgapur City. 
D/- 1-2-1967). g 
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the Act were. not applicable to those suits 
which were filed. within the period of ex- 
emption under Section 2 (2), Proviso (e). 
1967 Rai -LW 312, Approved: AIR 1972 
SC 1548, Dist. (Paras 14. 16. 20) 
Cases Referred : Chronological Paras 
AIR 1972 SC 1548 = (1972) 3 SCR 922 

7, 8.12 
AIR 1972 Puni 46 em 1972 Ren CJ aE 


1972 WLN 873 =: 1973 Ren CJ 228 (Ra. 


7. 8.18 
1967 Rai LW 312 = ILR (1967) 17 Rai 172 
AIR 1961 SC 1596 = 


8, 17, 18. 22 

(1962) E SCR.159 17 

N. L, Tibrewal and C. K. Garg. for 

Appellant: C. L., Agarwal with R. S. 
. Kejriwal, for Respondent.. 

- JAIN, J. :— In view of the mot 
ance of the question of law involved in 
the case, a learned Single Judge of this 
Court referred it to a larger Bench. The 
oe has been entrusted to us for 

os 


r * Bic The facts which lead .to this re- 
ference can be briefly stated as follows: 
- Ramjilal plaintiff had a shop in the 
town of Hindaun, Accordine to him.. it 
was newly constructed on 23-4-1959. The 
said- shop was rented out 'to Ramkishan 
defendant.on 14-9-1962. on a monthly rent 
of Rs. 50/-. 
needed the shop for his son who -wanted 
to start dry cleaning: business and with à 
view to evict the tenant, he deter ed 


the tenancy by a notice which was. 


served on Ramkishan on 29-6-1964. On 
his failure to surrender possession. a suit 
for ejectment and for arrears of rent was 
instituted by Ramiilal against the tenant 
1364 ‘the cour: of Munsif, Hindaum on 27-8- 


3. ] “Rarakishan detendant denied 
that the shop was newly constructed. He 
pleaded that he had been the tenant in 
the shop much ‘prior to 1959.` but -the 
landlord persuaded him to- vacate. the 
shop as he, wanted to undertake some re- 
pairs. After the repairs were done. he 
let it out to him again on a rent of 
Rs. 38/- per month, which was subse- 
quentl raised to Rs. 45/- and then to 

50)-, per month from 14-9-1962. He 
ae e E est the allegation of. 
plaintiff that-he required the shop for the 


use. of his gon for starting a dry-cleaning 


business. According to:the. defendant. the 
object of the. land was to aer al -the 
rent, 


- 4, ‘The learnéd trial Judge held - 
that the plaintiff had failed to prove that ` 


fhe shop was newly constructed and it 
was completed on 23-4-1959. He also 
found against the plaintiff that-his per- 
sonal requirement was bona fide and rea- 
sonable, In this view of the matter, the 


Ramiilal v. Ramkishan (Jain J.) 


After some time, Ramiilal - p 


A.L RB. 
plaintiff’s suit -was dismissed by the 
_ Munsif- by his, order dated 22-3-1966. 


5. The plaintiff then. preferréd ` an | 


appeal which was decided by. the. Senior 
Civil Judge, Gangapur’ City. . The learned 
Judge agreed with the trial ‘Judge ‘that 
the requirement of the shop by the plain- 
tff was not reasonable and bona. fide, He. 
however, found that the shop was a new 
construction and’ it wag’. completed on 
23-4-1959, but he concluded ‘that. seven 
Years had elapsed after the completion of 
the shop and as such. ‘in’ view ofthe pro- 
visions of Section-13. of ‘the Rajasthan 
Premises. (Control of Rent and. Eviction) 
Act, 1950 (hereinafter referred to as ‘the 
Act’): exemption provided in clause (e) of 
the proviso to sub-section (2) of Section 2 
[Of the Act beyond the period of seven 
years could not be-' availed of' by. the 
plaintiff, ‘He thus upheld ‘the decree dis- 
missing the suit, of the trial Judge. Ramji- 
lal then came in: second appeal => 


6. On behalf of’ the E S 
landlord, it was argued op the basis of 
the proviso to Section 2 of the Act that 

provisions of the Act did not. apply to 

case Inasmuch ag the landlord had 
filed the suit within seven vears from the 
date of the completion of the construction 
of the shop. According to his conten- 
tion, the plaintiff's suit could not have 
een ed, and under the ordinary 
law of the Jand, the tenant was liable to 
. be evicted. Section 2 read as follows: 

“Section 2. Extent, 
and application— (1) This Act extends to 
the whole -of the State of Rajasthan. 


(2) Sections 1: to 4 and 27 to 31' of this: 


Act shall come into force at once, and the 
remaining provision thereof shall extend 
to such areas in the State of Rajasthan 
and come into force therein: with 
effect from such date as may from time 
to time be notified by the State Govern- 
ment in the Official Gazette, 


ar onden that nothing In the Act shall 
apply. oe 

(a) to ‘any premises gëdd by ‘or 
belonging to the Central: Government. or 

(b). to any tenancy or other like rela- 
tionship created by a grant, from the 
State Government or the Central ' Govern- 
ment in respect of premises taken on lease 
or requisitioned by that Government. or 


(c) to any premises which are meant 


to be. places of public amusement or spot 


such as cinema: building. theatres and the 
like -and are let out for being. used as 
such,-or 

(d) to any premises belonging to the 


State Government or a loca] authority. or 


‘ (e} to ‘any. premises: the construction 
‘of which was completed on or after the 
Ist- June. 1951,. for a- period, of seven 
years from the date of.such completion.” 


‘commencement. 


. 
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7. Reliance was 
Punjab case Tekchand v. Firm Amarnath 
Basheshar Dass, 1972 Ren CJ 301 = 
(AIR 1972. Puni 46) and the Supreme 
Court .case,. Firm Amarnath Basheshar 
Dass y. Tekchand, ATR 1972 SC 1548. On 


. behalf of the respondent, reliance was 


placed on two decisions of this Court in 
Narainchand v. Krishna Kumar, 1967 Rai 
LW 312 and Umedram vV. Rameshwar 
Prasad, 1972 WLN 8738. 

8. The learned Single Judge - - who 
heard the case, having noticed’ the im- 
portance of the question involved in the 
Becond appeal. was of the opinion that 
the decisiong in 1967 Raj LW 312 and 
1972 WLN 873 require reconsideration in 
view of the observations of their Lord- 
ships of the Supreme Court in AIR 1972 
SC 1548 and by his order dated 6-4-1973, 
he referred the whole case, 

9. < As a result of the finding of the 
first appellate Court, the shop in auestion 


Wag newly constructed and its construc- 


tion completed on 23-4-1959. ere is no 
doubt that the suit for eviction of the 
tenant was instituted bv., Ramiilal within 
the perlod of seven years. It hag’ been 
strenuously argued by Mr. Garg.on behalf 
of the appellant that the policy of the 
State was to give impetus to the new 
constructions and the erection of build- 
ings in the State by enacting clause (e) in 
Section 2 and it was inténded bv the Le- 
gislature that the provisions’ of the Act 
would not apply. fo those buildings 
which were constructed and complet- 
ed on or after Ist June, 1951 for a 
period of seven years from the date of 
such completion. He further submitted 


that this Act was already applicable to- 


the town of Hindaun and it was onlv by 
virtue of clause (e) of the proviso to Sec- 
tion 2 (2) of the Act that the- provisions 
of the Act were not made applicable to 
this particular -building of the plaintiff. 
At this stage. he invited our attention :to 
the provisions of Section 27 of the Act. 
Section 27 (1) is extracted below: | 


“Section 27 — Provisions for pending 
matters— (1) In all: suit for. eviction of 
tenants from any premises ‘in: aréas - to 
which thig Act has been ‘extended under 
Section 2, pending-on-the date specified 
in the notification under’ that. section. no 
decree for eviction be passed except on 
one or more of the grounds mentioned in 
Section 13 and under the circumstances 
specified in this Act. | 


On the basi: of the “aforesaid provision, 
the argument, of Mr. Garg is that, Sec- 
tion: 27 (1) of the Act was. not applicable 
to the plaintiff after the. lanse of seven 
years and it was applicable onlv to those 
cases which were pending on the date the 
Act ,came into- force in 1950. _On these 


Ramjilal v. Ramkishan- (Jain J.) 
placed .on the. 
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premises, it has been contended that to 
those ‘suits which were filed within the 
period of exemption, the provisions of the 
Act could not apply and the landlords 
whose suits were decreed either within 
the period of seven vears or after that. 
would be. entitled to execute the decrees 


to recover possession from the.tenants in | ` 


possession. The entire basis of this argu- 
ment is the Punjab case 1972 Ren CJ 301 

= (AIR 1972 Puni 46). We would here 
disci this case in detail; Relévant part 
of Section.13 of the East Puniab Urban 
Rent Restriction Act, 1949 (hereinafter 
referred to as the ‘Punjab Act’) ig ex- 


. tracted below: 


13 (1). Eviction of eer eee tenant 
possession .of a. building or rented land 
shall not. be evicted therefrom in execu- 
tion of a decree. passed before or .after 
the commencement of this Act or other- 
wise and whether before or after the ter- - 
mination of the tenancy. except in accord- 
ance with the provisions of this section, 
or in pursuance of an order made. under 
Section 13 .of the Punjab .Urban Rent 
Restriction Act, 1947. as subsequently 
amended, . 


(2)'A landlord who sacks: to evict his 
tenant shall apply to the Controller for a 
direction in that behalf. If the Control- 
ler.. after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant, is satisfled— 

(i) that the tenant has not paid or 
tendered the rent due by him in respect 
of the building or rented land within 
fifteen days after the expiry of the time 
fixed in the agreement of tenancy with 
his landlord or in the absence of any 
such agreement, by the last dav of the 
month next following that for which the 
rent is payable: 


. Provided that if the tenant on the 
first hearing of the application for eject- 
ment’ after due service pave or’ tenders 
the arrears of rent‘and interest at six per 
cent per annum on such arrears together 
with the cost’ of application assessed by 
the Controller, the tenant shall be deem- 
ed to have duly paid or tendered the rent 
within the time aforesaid. 


(ii) ‘that the tenant has after the com- 
mencement of. this Act without the writ- 
ten consent of the landlord— ` 

(a) transferred his right under the 
lease of gub-let the entire buliding or 
rented land or any portion thereof: or 


(b) used the building or rented land 


‘for a purpose other than that for which 
- it was leased, or `> 


l (iii) that the wt. ias committed 
such acts ag are-likely to impair material- 
ly the value.or utility of the buliding « or ` 
rented land. or .. | 4. 


ie Raj. ‘{Prs, 9-11] 


(iv) that: the tenant -has been‘ guilty 
of such. ‘acts .and: conduct as are a nul- 


sance to the occupiers of ee in the © 


Pele AnOuE non, or 


(vy) that where the puilding is. diag 


ed in a place other. than‘ a hill station, the 
tenant has ceased to occupy the building 
- for a continuous period ‘of. four. months 
without reasonable cause, the Controller 
may make an order directing-the tenant 
to put the landlord in possession ‘of the 
building or “rented: land and if the Con- 


_ troller is not. so satisfied he shall make 


an order rejecting. the application., 


’ Provided that the Controller may 
five the tenant a reasonable time for 
putting the Jandlord in possession of the 
building or. rented land and may extend 
such time so as not to exceed three 
months in the ‘aggregate, - 

(3) (a), A landlord may apply to the 
Controller for: an order directing the 
tenant: to put the landlord in possession— 

(i) in the case of a residential build- 

ng, if— 

(a) he requires it for ‘his own o¢cuna- 


: (b) he ty not occupying another resi- 
dential - building in the urban area: con- 
cerned; and 
(c) he has not sacaled such a build- 
ing without sufficient cause’ after the 
commencement of this Act im the said 
urban area; 
. (d) it was let to ‘the tenant for for use as 
a residence by reason of his being in the 
service or, employment of the landlord. 
and the tenant has ceased whether before 
or after the commencement ‘of this Act, 
to be in such gervice or employment.” 


10, Under Section 3 of that Act, 
the Government has been empowered: to 
exempt any particular building or rent- 
ed land or anv class of buildings or rent- 
ed lands from all or any, of the provisions 
of the Act. Pursuant to power, the 
State Government was notifying exemp- 
_ tions. from’ time to. time, The first notifi- 
cation, it appears, ‘came tò be issued on 
8-3-1951 which. exempted buildings con- 
structed in 1951 and 1952 -from the 
provisions of the Act for a period of five 
years with effect from the date ‘of com- 
pletion of any such building. Thereafter 
followed several notifications which ex- 
empted buildings constructed in each of 
the vears from 1952 to 1965. .The notifi- 
cation with which the Punjab ‘case. was 
concerned was issued on 30-7-1965 and 
wag in the following a — 


SHASHHS ese ves eee see 


ties: 


E In exercise of the powers 
conferred by Section 3 of the 'Puniab 
Urban Rent: Restriction Act, 1949 and all 
other powers enabling him in this behalf, 
the -Governor ‘of Punjab is- pleased to 
direct that the provisions of Section: 13 of 


t 
£ 
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ALR . 
the said Act shall. nee apply in respect - 


of.decrees for ejectment .of tenants in ~ 


possession’ of building which satisfy . 
D ar conditions, namely: ~ 


(a) Buildings constructed during’ ‘the 


. years 1959, 1960, 1961. 1962 and 1963 are 
exempted from all the provisions of the- 


said Act for a ‘period of five years to ‘be 
calculated from the dates of: mer com- 
pletion, and = 


` (b) During the. aforesaid Pree “ot 
exemption suitg for “éfectment of tenants 
in possession of those buildings were or 
are instituted in Civil Courts bv the land- 
lords: against the tenants and decrees of 
ejectment were or are passed.” 


2 UL 
chand had completed the construction of 
the premises in dispute in March 1960. 
The suit for ejectment was instituted on 
February 12, 1963. On account of the 
tortuous nature of the trial it could not 
be’ decided till 14th August. 1969 ‘when 
the decree was granted in favour of the 
landlord ` Tekchand. `- Thereafter, Tek- 
chand moved an „application for the ex- 
ecution of the decree. 'The judgment-deb- 
tor raised. an objection under Section ‘AT, 
Civil P. C. and it was alleged on his be- 
half that in view of the provisions of the 
East’ Punjab Urban Rent Restriction Act, 
the decree wag not executable. The ques- 
tion was. tried. ._The'triat Court on the 
construction of the notification’ dated 
30-7-1965. held that the decree for eject- 
ment could have -been secured within ` a 
period of. five vears from March 1980 
which was thé date of the completion of 
the buildmp, It accordingly held that the 


‘decree which was granted after ‘the said 
The ee 


date, was inexecutable, 
application was dismissed. 


On appeal, Additional District wudae, 
Hoshiarpur, confirméd the view’ taken by 
the trial Judge. The’ matter came before 
the High Court in ‘the execution second 
appeal. The entire question ‘involved: in 
the case was; interpretation of the notifi- 
cation dated 30-7-1965 referred to. ‘above. 
On the plain reading of the ‘notification, 
the learned Judge deciding that case held 
that notification purported. to make the 


provisions of Section 13 of ithe Puniab © 


Act, inapplicable. to - the decrees. for eject- 
ment of tenants in possession of the pre- 
mises which were constructed during 
the years 1959, 1960. 1961. 1962 and 1963 
and with regard to which the suits were 
instituted in the Civil Courts within that 
perfod: of exemption. According to the 
learned Judge, the requirement of CL (b) 
em} d the time of filing: of’ the suits 
and not to-the time when the decree was 
passed. Sandhawalia J., also’ took notice of 
the subsequent notification published : on 
29-11-1970 which is reproduced below; . 


the 


‘ In the Punjab case. one Tek- 


a 


“Na 
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*29-11-1970— In exercise of the. 
powers conferred. by Section 3 ‘of the 
.. East Punjab Urban Rent Restriction Act, 
‘1949 (East .Puniab Act No.: III of 1949), 
and all other powers enabling. him in this 
- behalf, the Governor.of Puniab ‘is. pleased 
to direct that the provisions of Section 13 
of the said Act shall not:apply to build- 
ings, exempted from the provisions of the 
Act for a period of five vears; — vide 
Punjab Government Notification ` No. 
12431-ICI-(Illegible)/458658. dated 27th De- 
cember, 1963 and No, 1421-ICI-65/791, 
dated 7th January, 1966, in respect of de- 
crees passed by Civil Courts in suits for 
ejectment of tenants in possession of 
those buildings instituted by the’ land- 
lords against- such tenants . during , the 

period of their exemption whether such- 
decrees were of are passed .during the 
period of exempron or at anv time there- 
. after,” 
A This notification a the in- 
tention of the Legislature still clear. He 
accepted the arfument raised on behalf of 
the decree-holder that it was intended to 
remove the obscurity of the language of 
the notification dated 30-7-1965. The em- 
phasis was actually laid-.on the decrees 
passed by the Civil Courts in suits for 
ejectment, against tenants in possession, 
whether such decrees were or are passed 
. during the period of exemption or at anv 

time thereafter. In -thig view of the 
matter, it was ‘decided in that case that 
‘the decree passed in favour of Tekchand 
On 14-8-1969 was executable inasmuch as 
it fulfilled the requirements -of ne notifi- 
cation dated 30-7-1965, ` 


' This view was confirmed. by a Divi- 
gion Bench of that Court and the. matter 
went still further to the Supreme Court 
-at the instance of the judgment-debtor. 
‘ This ig the case of Firm Amarnath Bishe- 
~ ‘Shar Dass v. Tek Chand,- ATR’ 1972 SC 
1548. Their Lordships of the Supreme 
curt observed while.. interpreting. the 
ation dated 30- 7-1965 a9 follows : 


A closer. reading of- the 
would show that it was in- 
ify and provide a workable 

at of buildings construct- 
B81, 1962 and 1963. 
siready been. €x- 
ons: of Section 13 
ns, the one 
upto 31-12-1963 
63 for 5-vears 
» of the build- 
iyage of the 
empted is the 
enant. from the 
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namely, to give them on lease at rents 
which ‘they: thought .were .remunerative 
and .to evict tenants during that period 
without: any fetters imposed by the Act. 
If no provision was made for exempting 
Such decrees in respect of the eerie 
buildings, the exemption granted will be 

illusory. Clause (b), therefore. provided 
for the time during which that suit in 


- which the decree has been. passed should 


be filed. The decrees passed in such suits 
will be executable free from the fetters 
imposed by S. 13 of the Act. It is obvious 
that the filing of a suit by itself doesnot. 
confer any exemption because what is ex- 
empted from the provisions of Section 13 
is the decree, A suit filed, therefore. 
must. end in a decree though that decree 
may be passed subsequent to the expiry 
of the 5 years’ period during which ex- 
emption from the application of Section 13 
has been granted.” 

13. Their Lordships further ob- 
served :-~— 

"It is clear to our minds. ag it was to 
the High Court that under clause (b) the 
filing of the suit within the period of ex- 
emption is the. only condition that is 
nécessary to satisfy one of the require- 
ments of the exemption. the other reauire- 
ment being the passing of the decree in 
respect of which no time has been pres- 
cribed. If the decree as contended by 
the learned Advocate for the appellant, 
has to be obtained within the period of 5 
years. there wag no need to specify that 
the suit had to be filed within that period 
becaiise the exemption from the require- 
ments: of Section 13 is only in respect of 
the decree and not ‘the suit,. There was, 
therefore, no need to mention about. the 
time of the filing of the suit,” 


~- 44, , From the akin of Tek- 
chand’s- case. 1972 Ren CJ 301 = (AIR 
1972 Puni 46) it is abundantly clear that 
in the. Puniab Section 13 of the Puniab 
Act was made inapplicable to the decrees 
for .ejectment. of the tenants in posses- 
sion of the buildings constructed during 
the years 1959 to 1963. provided the suits 
for ejectment were filed within the ee 
of exemption. 


15.- Coming to the Rajasthan Act. 
we would here reproduce. the relevant 
part of Section 13, which is asi under :—. 


‘Eviction of tenant— (1) Notwith- 
standing anything contained in anv law 
Or eo No Court shall pass any de- 

or make any order, in favour of a 
ndlord. whether in execution of a de- 
cree of otherwise, evicting: the ‘tenant so 
long. as he is ready and willing to pav 
rent therefor to the full extent allow- 
able by this. Act, . unless it is satisfied.” 

. On one or more of the grounds men- 
tioned, in: clauses (a) to A). mo 


ve Raj. 


E 
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As referred: to above, Section 2 relates to 
the .extent, commencement and applica- 
tion of the Act, The act was extended to 
the whole of the State of Rajasthan. It 
has been provided in sub-section (2) that 
Sections 1 to 4 and 27 to 31 of the Act 
shall come into force at once and the re- 
maining provisions thereof shall extend 


to such areas in the State of Raiasthan 


and shall come into force therein with 
effect from such date as mav be notified 
by the State Government in the official 
Gazette. There is a proviso annexed to 
this sub-section which ee that no- 
thing in the Act shall apply: 

(a} to any premises occupied bv’ or 
belonging to the Central Government. or 

(b) to any tenancy or other like re- 
lationship created by a grant from the 
State Government or Central Government 
in respect of premises taken on lease or 
requisitioned by that Government, or 

(c) to any premises which are meant 
to be, places of public amusement or 
sport such as cinema building. theatres 
and the like and are let. out for being 


` used as such, or 


(d) to any premises belonging to the 


State Government or a local authority. or. 


(e) to. anv. premises the construction 


of which was completed on or after the 


Ist June, 1951, for a period of seven years 
from: the date of such completion. y 
In view of this proviso, the provisions of 
the Act would not be applicable to any 
of these classes of premises, There is 


no doubt that the Act was made applic- 


able to the town of Hindaun, but -because 
of clause (e) of the proviso. the provisions 
of the Act did not apply to the shop of 


‘the plaintiff for a period of seven years 


~ 


from the date of its completion. It has 
been found as a fact that: the plaintiffs 
shop was. completed on 93-4-1959. The 
provisions of this Act would not, ‘hare: 
fore apply to this building upto 22-4-1966. 


After the expiry of séven vears, the pro- 


visions of the Act will come into force so 
far as this’ building is concerned. In 
Rajasthan. we have no notification of the 
nature as issued in- Punjab. As soon as 
the provisions of the Act will become ap- 
plicable, Section .13 will come into play. 
From the plain reading of Section 13 it 


is absolutely clear that notwithstanding. 


anything contained in any law or con- 
tract, no Court shall pass: any decree in 


favour of a landlord ‘whether in execu- . 


tion of a decree or otherwise for the pur- 
pose of evicting the tenant. so long: as he 
is ready and. to pay the rent un- 
less it is satisfied on one or more of the 
grounds mentioned in clauses (a)- to (1) 
of sub-section (1). This ig a’ clear mañ- 
date by the Legislature to the’ Courts not 
to pass a decree for ejectment against a 
tenant inh possession or to execute the de- 


} 
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came in way: of 


A, IR. 


cree already yvgranted in favour of the . 
landlord against the tenant so long as the 
tenant was ready and willing-to pay the 
rent to the full extent allowable by the 
Act unless there existed one or more of 
the grounds mentioned in Section 13. In 
the present case. Ramiilal claimed the 
eviction of the tenant on the ground that 
he needed the shop for his personal re- . 
quirement,. That issue has been found 
against him and as such, in view of the 
clear mandate of Section 13, the Courts 
are powerless, in our opinion, to sive him \ 
any relief by rae the tenant in pos- 
session. 


16. The ee of Mr. Gare is 
that Section 27 will have no application 
in the circumstance of the case inasmuch 
as it was only applicable to cases which 
Were pending at the time of the enact- 
ment of the law in 1950. He is right. but 
it does not affect the conclusion which we 
have reached, Section 27 is only a spe- 
cial provision for the cases pending on 
the date the provisions of Section 5 to 
Section 26 of the Act came into force. It | 
as well contained a mandate to the Courts 
not to decree suits for eviction unless it 
was On one Or more of the grounds men- 
tioned in Section 13 and under the cir- 
cumstances specified in the: Act.- In our 
opinion. thig section was enacted as an 
abundant caution to apply to pending 
matters, Section 18 has the same effect 
when it provides that no Court shall.pass 
a decree in favour’ of the landlord, 
or an order in execution of a decree or}- 
otherwise, for evicting the tenant in pos- 
session, Mr. Garg has not been able to 
point out, as to how the appellant, can 
avoid the ee of Section 18 when the- 
provisions -of the Act, came into opera- 
tion after the expiry - of seven ‘years. . 
There is nothing in the Raiasthan, law. to 
i eae ‘Section 13 inapplicable to the case: 
in and 


17, It would be now appropyy 
to consider ‘the decision of 1967 Ray 
312 decided by one of us sittin, ! 
In that case. the suit shop was 
in the ‘month . March, 
given on' rent to the g 
Kumar on 1-4-1957 g 
Rs. 32/-. The’ ow 
the property by 
the plaintiff Naj 
dant did not p 
violated the te 
plaintiff termi 
1960. On-chis! 
sion, a suit: fo: 
Suit ‘was resisted 
somehow -contiz 
is, beyond the. m 
learned trial Jud 
the ground that 
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was accepted by the Judge in appeal. In 
second appeal, it was argued that the 
cause of action in the case for electment 
accrued to the plaintiff prior to the ex- 
piry of seven vears and the suit was ac- 
tually filed by him much before seven 
years had elapsed and it wag no fault of 
the plaintiff if the suit could not be de- 
cided within that period. It was alleged 
that the plaintiff was entitled to get a de- 
cree for ejectment under the agreement 
of tenancy in the circumstances of that 
case, 


The learned: Judge deciding the case 


considered the scope of clause (e) of pro- - 


Viso to Section 2 of the Act. The view 
taken was that the concession that the 
Act would not govern the new construc- 
tion’ was available to the landlords only 
for a period of seven vears and there- 
aiter the newly constructed premises are 
automatically subjected to the application 
of the general scheme of the Act. In the 
scheme of things a landlord can therefore 
request the Court for passing a decree or 
making an order for ejectment of a tenant 
only up to the last dav of the period of 
seven years from the date of the comple- 
tion of the building and no gooner the 
period of seven years expires the provi- 
siong of Section 13(1) of the Act would 
apply to the premises which clearly bars 
a Court to pass a decree of order in fav- 
our of the landlord for eiectment except 
on any one of the grounds mentioned in 
that section itself. P 


Reliance was 
Supreme Court decision in Shah Bhol- 
raj Kuverji Oil Milis & Ginnine Factory 
v. Subhash Chandra Yograj Sinha. AIR 
1961 SC 1596 under Bombay Renta. Hotel 
and Lodging House Rates Control Act, 
1947. In the Bombay case. a suit was 
instituted before this Act was made ap- 
plicable to the area in which: the suit 
premises were situated, Their Lordships 
of the Supreme Court discussed the scope 
of Section 12. of that Act and they held 
‘that Section 12 (1) enacts a rule of deci- 
sion and it gays that a landlord is not en- 
titled to possession if the tenant pays and 
ig ready and willing to pav the standard 
rent and to observe the other conditions 
of the tenancy. The following observa- 
tions of thelr Lordships of the Supreme 
Court were relied: upon bv the learned 
Judge deciding Narain Chante case 1967 
Raj LW 312::° - 


“But a section mav be prospective in 
some. parts and retrospective in other 
parts. While it is the ordinary rule, that 
substantive rights should not be held to 
be taken away. except by express provi- 
sion or clear implication, many Acts 
though prospective in form. have been 
given retrospective operation. if the in- 
tention of the legislature is apparent. This. 
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ig more so, when Acts are passed to pro~ 
tect the public against some evil or abuse. 
The sub-section gays that a landlord shall 
not be entitled to the recovery of posses- 
sion of anv premises so long as the tenant 
pays, or is ready and willing to pav the 
standard rent etc,, and observes and per- 
forms the other conditions of the tenancy. 
Iń other words, no decree can be passed 
granting possession to the landlord, if the 
tenant fulfils the conditions above men- 


. tioned.” 


In Narain Chand’s case, it was con- 
cluded that the concession envisaged in 
section 2(e) of the Act is available to ' 
the landlord unto the last day of the 
period of seven vears and-no Court in 
spite of Section 13 of the Act would deny 
the landlord his right to get a decree for 
ejectment of his tenant’ and to recover 
possession from him if he does not per- 
form the terms of the covenant entered 
into between the landlord and the tenant, 
but no sooner the: period of seven vears 
is passed the tenant can, with all justifi- . 
cation, seek the protection given to him 
by the Act-and if, for one reason or the 
other, he ig in the possession of the pre- 
mises after the lapse of a period of seven: 
years, he can claim that he can be elect- 
ed from the rented premises only in ac- 
cordance with the provisions of Sec. 13 
of the Act by which the legislature has, 
in the peculiar circumstances prevailing 
in the country. provided special safeguard 
for the tenants. 


. 18. The view taken in ` Narain 
Chand’s case 1967 Rai LW 312 has been 
erd by another learned Single Judge 

e an the case 1972 WLN 873. 


` 19.. It bas been argued on behalf 
s the appellant that 1f a case | þeen 
instituted quite in time within the ex- 
emption. period and if it has not been de- 
cided by the Courts . within that period. 
it is no fault of the litigant seeking evic- 
tion of the tenant.: The learned Single 
Judge, who referred this case to the lar- 
ger bench, also appears to have taken this 
fact into consideration. It may be true 
that in some cases, this interpretation may 
cause hardship. but this is the settled rule 
of interpretation that the Courts are not 
concerned with the policy of the legisla- 
ture or with the result of the interpreta- 
tion of a particular law. It is the duty 
of the Court to ascertain the meaning and 
the intendment of the legislature and to 
give effect to it. Ag mentioned earlier, 
that in our State, there is nothing in the 
Rajasthan Law corresponding to the noti- 


fication as issued in Punjab making Sec- 


tion 13-of the Punjab Act inapplicable to 
the decrees for ejectment of tenants in 
possession with certain conditions one of 
which was the filing of the suit within the 
period of exemption. We have to inter- 


A7 


5 A4 Raj. Godika Transport Co, vi T. A. T., Jaipur A.LE. 


‘pret clause (e) of the proviso of Section 2 
of the Act only. which. in our opinion. 
presents no difficulty, ‘The plain reading 
of this clause clearly shows that the pro- 
Visions of the Act were made inapplicable 
to such buildings referred -to in the clause 
for a period of seven years. It goes with- 
out saying that ag soon as the period of 
seven years expires, the Act comes into 
operation and. along with it Section I3 
referred to above... ~ 


20. On the mere ground that in. 


some cases trial is protracted or the liti- 
gation becomes tortuous, we are not pre- 
pared to accept the construction as sug- 
Rested. by Mr. Garg. as it would, in our 
opinion, lead. to a result which is not war- 
ranted either by clause (e) of Section 2 (2) 
or by Section 13 (1) of the Act. The posi- 
tion can be visualised the other wav 
round as well. A landlord mav file a suit 
on the last dav of the exemption period 
of seven years. he can eauallw claim to 
have his. tenant evicted under the ordi- 
nary law relating to landlord and tenant. 
It may take several vears to obtain the 
decision’ of the last Court, and a yood 
period of 12 years is .also: available to 
him to execute: his decree. According to 
the interpretation put on behalf of the ap- 
pellant,- Section 13-(1) of the Act even 
when the Act has come into operation 
after the period of seven vears. will not 
affect the claim of such a landlord. We 
are not disposed to hold that such a con- 
sequence: will follow by the .mere fact 


that a suit for eiectment has been filed“ 


within the period of seven years.. In our 
considered view, Postponement of the ap- 
plicability of Section 13(1) cannot be 
urged, when once the Act has come into 
forcé, It must have its full effect. no 
sooner the Act comes into operation- The 
result would: be that the tenant shall be 


protected and :he cannot be dispossessed. 


except under the circumstances enume- 


rated in Section 13. In Punjab, the notifi-. 
cation dated 30-7-1965 made all the differ- 


ence, when it made Section 13 of the 
Punjab Act inapplicable under 


conditions. 


21. Without meaning to agree with 


Mr. Garg, he may be right, when he con- 
tends that the exemption prescribed under 
clause (e) is illusory. if a landlord is not 
permitted to seek the eviction. of his 
tenant, against whom suit has been filed 
within the period of exemption. but for 


no fault of his, he has not succeeded to 
obtain the decree and recover possession’ 


within that period. We regret to observe 
that we are not concerned with the re- 
sult that necessarily follows on the. true 
interpretation of clause (e) of Section: 2 
(2) and Section 13 (1) of the Act. We 
have to construe the law as it stands. In 
the noble words of Justice hh ina 
of California, 


_— 


certain 


“As a Judge, I am bound to the law, 
as I find it to be, and not as-I fervently 
wish it to be.” 
We must, therefore, bow to the law as it 

ds today in Rajasthan. Ag we look 
at the matter, we find no difficulty in in- 
terpreting and determining the scope of 
clause (e) of Section 2 (2). .We hold that 
as soon as the law comes into force and 
starts to govern the buildings which are 
once exempted from the applicability of 
the law, Section 131) comes into plav. 
and it must have its effect. — 

22. For the reasons discussed above, 
we do not think that the decision in Narain 
Chand’s case 1967 Raj LW 312 is in any 
way wrong and it needs reconsideration. 
We affrm the view taken in that case. We 
are clearly of the opinion. that the law re- 
ferred.to in the Punjab case is entirely: 
different and it does not govern the situa- 
tion which has arisen in this case under 
the Rajasthan law. 

23, As a result. we and no force 
in a appeal and smise the same with 
costa, 

Appeal dismissed, 
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M/s. Godika Transport Co. and an- 
other, -Petitioners v, T.:A. T. Jamur -and. 


others, Respondents. 


Civil Writ Petns, Nos. 1217 and 1209 
of 1969, D/- 26-7-1974. 

(A) Motor Vehicles Act (1939). Sec- 
tion 63-A (4) — Directions by Inter-Statal 
Transport Commission do not. bind Re- 
giona] Transport Authority. AIR. 1972 
SC 2250 and AIR 1964 SC 1573, Relied .on. 

- {Para 4) 

(B) Rajasthan Motor Vehicles Rules’ 
(1951), Rule 89 (d) — Payment oF fees 
under — Rule is directory. - 

Regional “Transport aia has 
jurisdiction’ to accept fees subsequentlv 
but before issuance of permit. AIR 1957 
SC 912 and AIR 1961 SC.751. Referred to: 
C. W. P. 1950 of 1967. D/- 25-4-1967 (Rai). 
Distinguished. (Para 5) 
Cases Referred:- Chronological Paras 


AIR 1974 SC 1117 = (1974) 2 SCF 322 7 
AIR a SC 2250 4 
(1967) C. W. No. 1950 ‘of 1967. D/- 25-4- 
1967 (Rai) 6 
ATR 1964 SC 1573 = (1964) 7 SCR 1 4 
AIR 1961 SC 751 = (1961) 1 Cri LJ 773 5 
AIR 1957 SC 912 = 1958 SCR 533 a 
N. M. Kasliwal and S. K. Keshote (in 

C. W. P. No. 1217 of 1969) and M. M. 
Tiwari Gn C. W. P. No. 1209 of 1969). for 
Petitioners; M. D. Purohit, Addl Govt. 


JR/AS/E162/74/CSJ 
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Advocate. for the State; R. R. Vyas and 
B. L. Maheshwari, for Respondents in both 
Writ P ıs. , : : 


_ ORDER :— These are two writ peti- 
tiong under Article 226 of the Constitu- 
. tion of India wherein-it: has been prayed 

that the order of the T. A. T. dated: 22-8- 
1969 be- quashed- and ‘any other writ, 
direction or order which may be appro- 
priate be passed in the case, 


2. Both the petitiong involve com- 
mon questions of law and fact and learn- 
ed counsel for the parties agreed that a 
decision in one case will govern the other 
case also. As the arguments. have been 
addressed in M/s. Godika Transport Co. v. 
T A. T., Jaipur and other’s case (S. B. 
Civil Writ Petn. No. 1217/69) I will give 
facts from that case only for appreciating 
the points involved in both the writ peti- 
tions, M/s. Transport Co., is a re- 
gistered partnership firm. The said firm 
submitted an application for grant of non- 
temporary public carrier permit on 11-3- 
1968 to the Regional Transport Authority 
Jaipur for All Rajasthan and Guiarat 
State. The said petition was published in 
the Rajasthan Raijpatra dt. 25-4-1968 in- 
viting objections ‘in respect thereof with- 
in 30 days of the date of such publication. 
Non-petitioners Nos, 3 and 4 viz. Bahari 
Goods Carrier Private Limited and Chit- 
tar Mal Yadav’ also submitted applica- 
tions for grant of non-temporary public 


carriers’ permit besides several other per- 


sons, All the aforesaid applications came 
up for considcration before the Regional 
Transport Authority. Jaipur hereinafter 
called the R. T, A. in its meetine dated 
13th August, 1968, The R. T. A. reiected 
the application of M/s. Bahari Goods Car- 
rier Private Limited on the ground that 
they were not the resident of the State 
of Rajasthan. The application of non-peti- 
tioner Chittar Mal Yadav was also reject- 
ed by the R. T. A. But the R. T. A. grant- 
ed permits to M/s. Godika Transport Com- 
pany and Sarbjeet Singh in view of the 
two existing vacancies, M/s. Bahari Goods 
Carrier Private Limited and Shri Chittar 
Mal Yadav felt aggrieved by the -order 
of the R. T. A. and. therefore, thev moyed 
the Transport Appellate Tribunal herein- 
after called the T. A. T. by wav of an~ 
peal. The T., A. T. set aside the order of 
the R. T. A. granting permits to both the 
petitioners and instead granted permits to 
Ms/. Bahari Goods Carrier Private Limit- 
ed and Shri Chittar Mal Yadav respec- 
-tively. The reasons which persuaded the 
T A. T. for accepting the appeal were 
mainly two. Firstly. the T. A. T. relied 
upon the Ministry of Transport. inter- 
Stata] Transport Commission Order No. 
g/ISTC(96)62 dated 3rd of October. 1968, 
wherein it wag enjoined upon the Trans- 
port -Authorities to observe the rule that 
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the -permits in regard to regular public ` 
carrier for inter-statal ‘routes exceeding 
300 miles in length between two terminal 
points in different States shal] henceforth 
be granted by the S. T. As./R. T. As. sub- 
ject. to the essential “condition that the 
owner shall own .at least 5 public car- 
riers and shall forfeit the permit if dur- 
ing the period for which the permit is 
granted he ceases to own five vehicles. It 
was. observed by the T. A. T. that as the 
petitioner before me did not fulfil this es- 
sential requirement of the -inter-Statal 
Transport Commission’s Order they were 
not eligible to the permits asked for by 
them, as in the view of the learned T. A. T. 
it was an essential condition precedent 
for granting the permit to anv of the ap- 
plicants, Another reason which prevail- 
ed with the learned T. A. T. was that the 
applications of both the petitioners be- 
fore me suffer from serious infirmity | as 
they were not accompanied by the reaui- 
site permit fee as required under R. 89 
of the Rajasthan Motor Vehicles Rules. 
hereinafter called the Rules. On these 
two grounds the learned T. A. T. set aside 
the permits granted in favour of the peti- 
tioners and instead granted them to M/s. 
Bahari Goods Carrier Private Limited and 
Shri Chittar Mal Yadav. It is in these 
circumstances that the petitioners have 
come before me and challenged the order 
of the T. A. T. as being illegal and errone- 


ous on the face of it. 


3. Before I come to grips with the 
erucial questions involved in this case I 
think it appropriate to give some facts on 
which the argument under Rule 89 has 
been addressed before me by the learned 
counsel on behalf of the non-petitioners. 
The petitioners M/s, Godika. Transport 
Co.- applied for permit on 11-3-1968. It 
is not disputed that the permit fee was 
deposited by the said company on 9-8- 
1968. Shri Sarbjeet Singh applied on 
16-2-1968 and the record evidencing the 
deposit is dated 14-8-1968. A controversy 
hag been joined in regard to deposit of 
the permit fee by Sarbieet Singh. Dr. 


M. M. Tiwari asserted that the initial de- . 


posit of Rs. 10/- was made on 2-4-1968 
but the receipt was not traceable in the 
R. T. A’s, Offce. The deposit was. there- 
fore, made once again on 17-7-1968. which 
wag accepted by the Authority and per- 
mit was granted. This according-to, the 
learned counsel was sufficient, compliance 
of the rule. I need not:Zo into the actual 
dates of. deposit of the nermit fees as I 
will show later on that; the decision on 
that point is not necessary in the view 
which I am taking in the. case. 5 ee 


4, . The first question which crops | 


up for consideration is whether the 
R. T..A. yas bound by the directions wiven 


toy 
lo. ee 
wi F 


| 
p 
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by inter-statal Transport Commisaion. 
The question stands answered by a deci- 


sion of the Supreme Court in I. S. T. Com- 


mission v. P,. junath, ATR 1972 SC 
2250. In that case the binding nature of 
the directions issued by inter-statal trans- 
port Commission under -Section 63-A (2) 
(c) of the Motor Vehicles Act, hereinafter 
called the Act, came up for consideration 
before their Lordships of the Supreme 
Court, , While dealing with the question 
their Lordships observed that under Sec- 
tion 53-A (4) of the Act. the Commission 
in the exercise and discharge of its power 
and functions under Section 63-A (2) (c) 
of the Act’mav issue directions to the 
State or the Regional Transport Autho- 
rity and those authorities shall give effect 
to and will be guided bv such directions. 
The Supreme Court however, said that 
such . directions are of administrative 
nature and have no force of statutory 


- rules and in the absence af statutory sanc- 


tion behind them it is not appropriate for 
the S, T. As. or R. T. As. to follow the 
directions in the exercise of their auasi- 
judicial functions. Relying. upon B. Rala- 
gopala Naidu v. State Transport Appellate 
Tribunal, AIR 1964 SC 1573 the ‘Supreme 
Court observed thus— 


“This Court in Naidu’s case (1964) 7 
SCR -T (AIR 1964°SC 1573) held that 
the Transport Authorities in dealing with 
applications for permits and assessing the 
respective or rival claims of the parties 
discharge quasi-judicial functions and 
their orders are quasi-judicial orders. It 
is. therefore, essential to fundamentals, of 
fair play in the administration of law that 
fhe decision of these transport authorities 
should not be clogged by directions indi- 
eating the order of preference as happen- 
ed in the present case,” 


In that case the inter-statal transport 
Commission had given directions in the 
matter on grant of permits. Those direc- 
tions were held to be not binding on the 
R. T. As. or S. T. As. as they discharge 
quasi~judicial functions. From the ratio 


‘lof that judgment it is obvious that direc- 
tions issued by the inter-statal transport 
Commission in the matter of giving pre- 
ference in the grant of permits cannot 
clog the discretion of the S. T. As. or 
_AS, 


R. T. Unfortunately in this case the 
the inter-statal transport 
not only heavily in- 


fGaciion ff, the A. but 
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a fte independently exer- 


regard to all “mat relevant considerations 
prescribed under the Act and the Rules 
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framed thereunder and cannot commit 
themselves solely to the administrative 
instructions or directions given bv- the 
Inter-statal transport Commission while 
discharging their quasi-judicial functions. 

5, Another point which arises for 
a is whether the T. A. T. was 
justified issing the applications of 
the B ER on the ground that they 
were defective being not accompanied by 
the requisite permit fees as required by 
Rule 89 (d) of the Rules. I mav extract 
the relevant portion of R. 89 as under :— 


"89 (a) the fees for every application 


_ of a permit granted or renewal of a per- 


mit other than a temporary permit shall 
De araeru C (3) for a public carrier 
permit as in 8th schedule, 


A zeus ctacawee all fees pavable ‘under 
this Rule shall be paid- at the time of: 
presenting the ‘appiication for the grant 
of the renewal of permit, or for a counter- 
signature of a permit or for renewal 
thereof.” 


The learned T. A, T. was of the view that 
this Rule is of a mandatory character and 
requires strict -compliance in order to 
make the application a valid one. This- 
finding of the T. A. T. is being challenged 
before me, The question which calls for 
consideration is whether Rule 89 is direc- 
In order to 
determine whether a ‘particular provision 
is mandatory or directory, it is not pos- 
sible to lay down anv universal rule. But 
the duty of the- Court is to try to get at 
the real intention of the legislation by 
keeping due regard to. the scope, con- 
text, subject-matter and object >Ê the 
statutory provision in question, Ut is well 
to extract an oft-quoted ‘passage from 
Crawford’s Statutory Constraction. at 
p. 516, approved in State of U. P. v. Man- 
badhanlal, AIR1957SC 912 and State of 
E y. Baburam, AIR 1961 SC 751 as 
under :— 


“The questionas to whether a -statute 
is mandatory or directory depends upon 
the intent of the legislature and not upon 
the language in which the intent is cloth- 


ed. The meaning and intention of the 


legislature must govern and these are to 
be ascertained not onlv from the phraseo- 
logy of the provision, but also bv consi- 
dering its nature, its design and tHe 
consequences which. would follow from 
construing it in one wav or the other.. 
Another principle for determining the 
nature of the enactment is that if the 
object of enactment will be defeated by ~ 
holding the same directory it will be con- 
strued mandatory, Where as if by hold- 
ing it mandatory serious general im- 
convenience will be created to innocent 
persons without very much furthering the 
object of enactment the same will be 
construed as directory. Yet another prin- 
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